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Reforming the Incorporated Societies Act 1908
The New Zealand Law Society (Law Society) welcommesopportunity to comment on the Law

Commission’s issues pap&eforming the Incorporated Societies Act 1968ues Paper 24, June 2011
(Issues Paper).

Introductory comments

New Zealand has pioneered many legal reforms dneeyéars, and at an early stage of its legislative
history legislated for the incorporation of commyrorganisations. However, the Incorporated
Societies Act 1908 and Charitable Trusts Act 198maw seriously out-of-date and no longer provide
an adequate and robust modern statutory framewoiikdorporated societies and charitable trusts.
New Zealand has lagged well behind other similésdlictions, particularly the Australian States and
Canadian Provinces. The Law Society therefore @iipphe Commission’s conclusion that the Act is
overdue for reform, and generally supports moshefreforms scoped in the Issues Paper. The Law
Society is also supportive of the proposed refarogering other legislation including the Charitable
Trusts Act 1957 and legislation dealing with theé@gtural and pastoral societies and industria an
provident societies.

The Law Society notes that the range of entities®ed by the Incorporated Societies Act, Charitable
Trusts Act and similar legislation is consideralaled that a major challenge in drafting any new
legislation will be to modernise the legislationil@hmaking it adaptable to the different types of
entities. Some of the challenges include:

1.  The distinction between the small neighbourhoosp@cial interest group organisation entirely
run by volunteers with minimal assets and income,large organisations with thousands of
members, millions of dollars in assets, corporfyedncomes and expenditure, experienced
governance teams and professional managementblyosith many organisational layers and a
national presence. A “one size fits all” approsxhew legislation needs to be flexible enough
not to impose huge burdens on small entities, statbdish regimes appropriate to corporate-style
organisations.

2. Appreciating that most local community organisasiomhether societies or trusts, and whatever
interests they cater for (recreational, culturagial, religious, and charitable), rely almost
entirely on grass-roots volunteers whose qualificest, experience and skills vary considerably.



Considerable confusion is created for the majaritypommunity organisations that rely on
volunteers for much of their governance and adrmatien, by having to interact with multiple
government agencies. For instance, a small cbéitmntity may have to deal with the Registrar
of Incorporated Societies, the Charities Commissiod the Inland Revenue Department, and
then (depending on its activities) possibly the &&pent of Internal Affairs, local authorities,
SPARC, and others. A ‘users’ perspective is ragljiand establishing one central agency for at
least the core registration and regular reportaggirements and advice would be a major
advance.

Achieving a workable compromise is likely to beigngficant undertaking.

Chapter 1 — Introduction

Q1L

Q2:

Qs3:

Do you agree that a review of the legal stroetior incorporation of non-profits, and the
requirements on those running such societies, woelld useful step in strengthening the
non-profit sector?

Yes, because the not-for-profit sector is well-doeated as contributing significantly to the
social, cultural, sporting, and religious healthte community, as well as making a surprisingly
important contribution to the economy. Lawyersiauigg community organisations and
members of such organisations (not only those reg@mnce or management) find little
guidance in or assistance from the current ledgisiand the often inadequate constitutions of
those organisations. The consequent difficultiedaaling with problems that arise disrupt the
activities of those organisations, and cause stredsinnecessary cost.

The Law Society agrees with the Commission’s vieywaragraph 1.12 of the Issues Paper:

“Bodies that are incorporated under a new Incotgdr&ocieties Act should ...
share the following characteristics, facilitatedtbg legislation:

. they should be established for a public purpoderathe (non-financial)
benefit of their members;

. they should be private and independent;

. they should be self-governing; and

. in general, their income and profits should notbannelled to members,
trustees or anybody else except as reasonable csatpn for services
rendered.”

Is the current limitation of liability sufficrg?

The Law Society believes that those responsibledosing loss to community organisations
should be responsible if they fail to comply wilie tconstitutions of those organisations, but
otherwise considers the current limitation of liapiadequate. The approach in Part 3 of the
British Columbia Society Act 1996 would be wortls® consideration.

Do you agree that there should only be oneugtgor the incorporation of not-for-profits in New
Zealand? If not, why not?

The Law Society favours having one statute forticerporation of not-for-profits in New
Zealand. Confusion is caused by the present nhiaitipof statutes (and government agencies)
dealing with community societies — including thedrporated Societies Act, Charitable Trusts



Act, Agricultural and Pastoral Societies Act 19@8gay nothing of the many special statutes
enacted to assist individual A & P Societies), alst the Industrial and Provident Societies Act
1908 — to which one might add (at least) the FiieBdcieties and Credit Unions Act 1982.

The Law Society therefore favours bringing all velet legislative provisions dealing with the
incorporation and governance of not-for-profit 8es into one statute. That would not only
make it easier to find the law, but would also lels$& consistent principles and processes
(especially for registration, monitoring and comaplke) applicable to all not-for-profit
organisations in New Zealand.

The Commission suggests in paragraph 1.23 of thee¢sPaper that registration under the
Charitable Trusts Act does not grant a trust lichitability. Whilst not necessarily agreeing with
that proposition, the Law Society considers it dtidne made explicit. The Law Society
commends to the Commission for consideration, @es# and 5 of the British Columbia Society
Act 1996 which deal clearly with the consequenddaaprporation (but see the discussion on
Question 29 below):

Effect of incorporation

4 (1) From the date of the certificate of incogimn, the members of a society are
members of a corporation
(a) with the name contained in the certificate,

(b) having perpetual succession,

(© with the right to a seal, and

(d) with the powers and capacity of a natural peisf full capacity as
may be required to pursue its purposes.

(2) The powers referred to in subsection (1) idelbut are not limited to the
following powers:

(a) to buy, sell, exchange, develop and mortgagpapty;

(b) to borrow money and give security for it amedwre or purchase
money obligations;

(© to issue negotiable instruments;

(d) to receive and make gifts;

(e) to enter contracts and leases;

() to employ persons;

(9) to belong to other societies or associatiafether or not
incorporated, with similar purposes or purposesbeial to the
society.

3) A society may sue and be sued, contract amgieacted with, in its corporate
name.

4) A certificate issued by the president, secyata a director of a society stating
that the intended exercise by the society of a palescribed in the certificate
is for a purpose of the society stated or summaiilz¢he certificate is, as
between the person to whom the certificate is bsunel any other person,
including the society, and past, present and futueenbers or creditors of the
society, conclusive proof of the truth of the megtget out in the certificate if
the person to whom the certificate is issued atisia good faith and within a
reasonable time.

Liability of members
5 A member of a society is not, in the membedévidual capacity, liable for a
debt or liability of the society.

There are two associated issues to consider:



. While it seems clear that one statute for thenpo@tion of societies (of whatever nature)
is desirable, there remains the possibility of asign if charitable trusts are covered in the
same statute.

. Most charities find it very confusing having tcadlevith both the Registrar of Incorporated
Societies and the Charities Commission, and therpity should be taken to facilitate
processes by having all documents filed with jurst agency.

Q4: Do you think that for some purposes it mighaildeisable to divide societies between members’
benefit and public benefit societies? If so, iratmtircumstances?

The Law Society considers this question to be ¢yastated to Questions 9 and 41. The Law
Society believes such a division involves recogmjshat there are distinctions between societies
that exist purely for the benefit of members (fstance, a bridge or social club, or a society
representing the interests of an occupation olegsibn) and those that exist purely for the public
benefit (for instance, an environmental group, ano'’s refuge, or citizens’ advice bureau).
However, the Law Society notes that the legal matdiran entity and the nature of an entity’s
purposes should not be confused or conflated -different sets of issues arise.

The Law Society believes, however, that difficidtreay (and do) arise in organisations where
the distinctions between the two types of entigylalurred. For instance, there exist many
societies that have both charitable (“public bafegfiurposes but also provide benefits to
members (discussed in cases sucR@gl Choral Society v Commissioners of Inland Rege
[1943] 2 All ER 101 at 104-105 (CA) per Lord GreéniR quoted inCanterbury Orchestra
Trust v Smithanil978] 1 NZLR 787 at 807 (CA)). This is partictjetrue of those from which
members derive personal support, recreation aryeant (for instance, many religious,
sporting and cultural organisations), and the coactept private benefits to members if the
purpose is integral to a charitable public purp&sesbyterian Church of New Zealand
Beneficiary Fund v Commissioner of Inland Revdii984] 3 NZLR 363; antHester v
Commissioner of Inland Revenja®05] 2 NZLR 172 (CA).

The Law Society generally agrees with paragraph @f3he Issues Paper which recognises that

“... even if there is one statute, there may nedxbtdifferent rules in that statute to take
account of different requirements of different lsnaf organisations. Canadian
provinces like Saskatchewan, and Ontario, as wdlh@federal Canadian government,
have divided incorporations which are for membbesiefit primarily on the one hand
from those that are for public benefit or charigapurpose on the other. It may be
appropriate to have different rules in some cirdamses depending on the status of a
society, as we later discuss in relation to digtidn of assets on the dissolution of the
society.”

The Law Society is not aware of any real difficedtiarising from the requirement that members
of societies incorporated under the Incorporatede®ies Act 1908 should not derive pecuniary
benefit from their membership, although it woulduseful and helpful to have the meaning of
that made more explicit. However, despite thetiaheproblems of definition already referred to
in respect of societies that have both charitdipleljic benefit”) purposes but also provide
benefits to members, the Law Society considersdastinction between members’ benefit and
public benefit societies might be better basedchertifference between members’ benefit and
charitable (public benefit) entities registeredhatiie Charities Commission.



Q5:

Q6:

If the Incorporated Societies Act 1908 and Chalédlusts Act 1957 are to be incorporated into
the same statute, provision also needs to be naadled incorporation of charitable trusts.
However, the question can be asked whether tharg/iseason in principle why there should not
be a members’ benefit trust as well as the comrhanitable (public benefit) trust. For the
purposes of providing for the incorporation of mem# benefit and charitable (public benefit)
entities, the distinctions between the types otentay be irrelevant.

The Law Society also notes the present awkwardrightisn of societies and trusts in the
Charitable Trusts Act 1957 as “Boards” and suggesi®re generic and understandable word
such as “organisation” or “entity.”

Should Agricultural and Pastoral Societies bedrporated under the new statute?

As noted above (Question 3), the Law Society fastaving all statutes dealing with the
incorporation and governance of not-for-profit 8esi, and covering all community societies
(and trusts), being brought together into one &tatiihat seems logical and would make the
relevant law more readily accessible, but would aisable the legislation to be based on a set of
philosophically consistent principles.

An omnibus statute dealing with the incorporatiod governance of not-for-profit entities into
one statute and covering all community societiesl fausts), such as the Incorporated Societies
Act, Charitable Trusts Act, Agricultural and Pasid8ocieties Act (to say nothing of the many
special statutes enacted to assist individual Agrical and Pastoral Societies), but also the
Industrial and Provident Societies Act 1908, arndgast) the Friendly Societies and Credit
Unions Act 1982 seems highly desirable

Can Industrial and Provident Societies that eomducted for business purposes be incorporated
under the new statute?

Yes: refer to the comments in response to Ques8enS.

Chapter 2 — The constitution of societies

Q7

Do the New South Wales' requirements for mattexsmust be dealt with by a constitution offer
a good starting point for New Zealand legislatioklfave you any other suggestions about other
types of rules that might be required?

The Law Society agrees that the New South Walegiirements for matters that must be dealt
with by a constitution offer a good starting pdimt replacement New Zealand legislation. The
present minimalist list in the Incorporated Soegtict (and the absence of any list in the
Charitable Trusts Act) results in important isssi@sply not being considered by many people
preparing society constitutions.

The New South Wales list of minimum requirementsi@e extensive, including as it does:

. Any qualifications for membership (but not how niesrs are admitted — an omission that
should be rectified; perhaps as in section 6(XhefBritish Columbia Society Act 1996),

. The register of members (the provisions of sectidrBritish Columbia Society Act 1996,
are comprehensive),



. Entrance fees, subscriptions and any amounts paibiby members,

. The liability (if any) of members to contributeatards the debts and liabilities of the
society or the costs, charges and expenses ofriting up,

. Any procedure for the disciplining of the membansl any disciplinary appeals,

. How disputes between members (and between merabérthe society are to be dealt
with),
. The constitution and functions of the committeliding election or appointment of the

committee members, terms of office, grounds oreasons for which committee
vacancies occur, filling of casual vacancies, thergm and procedure at committee

meetings),

. The intervals between general meetings and howatecalled,

. T_he time within which and how notices of generaktings and notices of motion are to be
given,

. The quorum and procedure at general meetingswhather members can vote by proxy

at general meetings,

. What kinds of resolution may be voted on by polsédiot,

. The sources from which the funds are to be or beaglerived,

. How funds are to be managed and how cheques amdnd signed,
. The custody of books, documents and securities,

. The inspection by members of books and documants,

. The financial year.

The Law Society believes that in addition to thevNgouth Wales list, provision should be made
for:

1. Meetings held by bringing people together via In&trconnection (with or without visual
contact),

2. Electronic notification of meetings (at least byatéinto those members with email
addresses),

3. Electronic banking,
4. Remote ballots (both by mail, email and by votingptigh websites), and
5. Incorporating into the statute a schedule settirtgacbasic (amendable) set of standing

orders for meetings (but avoiding the complexity aonfusion in the Standards
Association of New Zealand/jodel Standing Orders for Meetings of Local Autties



Q8

and Community Board®NZS 9202:2003 anilodel Standing Orders for Meetings of
Public BodiesMP 9204:1993).

In addition, some attempt might usefully be made to

. draw out the practical implications of the distinos between governance and
management functions,

. set out minimum rules for dealing with conflictsioferest, and
. explicitly provide for the review of accounts asaternative to expensive audits.

Australian jurisdictions provide for model rultsat an incorporated association is deemed to
have accepted unless it expressly decides to derdigem a rule by providing its own version.
Do you agree that New Zealand should adopt this@agh?

On balance, the Law Society favours this approbahalso notes the problems associated with
adopting a “one size fits all” approach. As poihteit in the introductory comments above, there
are challenges associated with making new legisiataptable to the different types of entities,
most of which rely on volunteer effort for govercarand management.

Many of the existing problems arise because catistits are drawn by people without the
requisite expertise (either the technical expedisan adequate knowledge of the way an entity
operates), or the constitutions have become oeddathose problems will not be cured by
foisting on societies a model set of rules bec#usie adaptation to the needs of a society will
still require some technical expertise and an aadegknowledge of the way an entity operates.
However, the problems arising from the model ralpgroach are likely to be less serious than
those that arise at present.

The Registrar currently undertakes a basic cheakrtiles meet minimum standards for content
but that does not ensure that the rules registartally are comprehensive or make sense. The
Law Society anticipates that if the new legislatimmtains a basic set of coherent rules upon
which inexpert drafting can be based, that shoutildaor minimise some of the problems that
arise from many badly prepared constitutions. (floelel rules in the British Columbia Society
Act 1996 are reasonably comprehensive — althougfistatute draws a somewhat confusing
distinction between a constitution and bylaws wrdppear to mean the same thing).

Nevertheless, if a regime involving model rulegisoduced there are likely to be problems
associated with inconsistencies between the modtkd deemed to apply and efforts made to
adapt them to meet the needs of a particular socighis problem will be exacerbated if the
model rules are later changed (see the respoii@edstion 10). The Law Society also notes that
for the new legislation to deliver the intended imgements there will need to be greater scrutiny
of rules (and amendments) before registration batigr resourcing of the Registrar to undertake
this work.

The Law Society notes that there is currently rrenéd education (at least, of which it is aware)
in New Zealand on either society law or the drafiif society constitutions. The provision of a
more comprehensive incorporated societies statuteradel rules may provide those
professionals engaged in such drafting with a gredggree of understanding of the relevant
issues and of the desirable features of a gooof sates.



Q9

Q10

Q11

Q12

If there is to be a division between membensebitand public benefit societies, should there be
different generic codes of rules?

Yes if the question is directed to the differenisesveen charitable and other societies — and see,
also, the Law Society’s response to Question 4hdfdivision is between charitable and
non-charitable societies, the differences betwbertifferent sets of rules are unlikely to be
extensive; for charities, the purposes clausesudxg member benefits, and controlling the
extent to which members may benefit financiallyrira society (any transactions being on an
arms-length basis), and distribution of assetsissotution. However, as noted in the comments
on Question 4, provisions should also be includedHe incorporation of charitable trusts within
the same statute.

If model rules are implemented, when a rulebiesen superseded by a new rule, should the
society to be deemed to be governed by the nevasuweposed to the old one?

The Law Society believes the problem highlightedHiy question is inherent to any statutory
regime involving model rules. The Law Society segjg that there should be a transitional
period — perhaps two to three years — during whishciety can consider the implications of
changes (given that most societies only have onergemeeting a year).

Whereas, in New South Wales, rules are meeglyired that govern discipline, the Victorian
legislation explicitly sets out certain natural jice aspects (for example, the disciplinary
procedure is handled by an unbiased decision makao)you agree that the Victorian approach
is the preferable one for New Zealand? If not, wbi?

The Law Society understands that among the mostmomproblems faced by societies are
those relating to complaints against members and(lhwll) they are handled. Because the
individuals initially dealing with complaints arsuwally untrained in the law, the Law Society
would prefer to have prescribed minimum standafdgtural justice for the disciplinary
procedures of societies set out in the statuti @ Victorian legislation.

The Law Society believes that:
. Establishing a set of default rules would not esiidble because of the different levels of

sophistication of society membership and structaeseciated with the different types of
entities (as discussed in the introductory commeafisve),

. There should be no blurring of the distinction betyw a membership disciplinary issue,
and issues created by differences between memberthase governing or managing a
society, and

. In either case, having some form of alternative@uis resolution service would be

desirable (see the response to Question 16, below).
How should the requirement be phrased?
The Victorian statute provides a basic model, oit®reference to natural justice principles

involving the period of notice of grounds of a cdaipt, providing for preparation time, or the
ability to call people in support.



Q13 Should a society require a minimum number ohbees, to be incorporated? If yes, what
minimum number of members do you consider woudgbpeopriate? The current number is 15.
Australian statutes require five.

The Law Society believes that this is a policy é&ssuwhich there is no objectively correct
answer, and notes that the minimum number undeClizgitable Trusts Act is five rather than
the 15 under the Incorporated Societies Act. Téme Bociety notes that companies can now
have a sole shareholder, but companies are usaaied for commercial purposes. In contrast,
societies, by definition, are usually formed toldageople to associate together for
non-commercial purposes. Given that distincti@ttjrsg the minimum number of members
(whether for initial incorporation or for continusthtutory recognition) for a society is a
philosophical issue, and essentially addressegubstion of the point at which the state should
afford a group of like-minded people the abilitydiotain (or retain) the benefits of a society’s
incorporation. The Law Society suspects that Hometimes too high a number, and therefore
the Australian (and British Columbian) approacliivé may be preferable.

Q14 Do you have views on whether it might be acgedus to require societies to form governance
committees, or appoint any particular type of @fi

In response to Question 7 the Law Society has@reaggested the need to address the
distinctions between governance and managementidasdn societies. That may be one
reason why Australian statutes require societidgmt@ governance committees, and could
support requiring societies to form governance cdteas or appoint particular types of officer.
However, as long as a society is governed in aecme with the rules adopted by the
membership, there seems to be no reason why tieeséiauld require it to be governed by a
committee rather than by all the members in gemaeating or even autocratically by one
person.

Q15 Is it appropriate to move towards a hame regsmdlar to that in the Companies Act?

The Law Society notes that, unless a society is@ng in business, the Fair Trading Act is
unlikely to apply to society names and an actiopassing off would face some difficulties, and
intellectual property laws would also have somatétions.

The Companies Act prevents the registration of rsaighentical to existing or reserved company
names, while the Incorporated Societies Act algalpdes closely similar names. As far as the
Law Society is aware, the present legislative miovis work well in practice so there seems to be
no compelling reason for any change, although threrg be merit in having one register for all
names for incorporated bodies and also providingdaieties to reserve names.

Q16 Does your experience suggest that there igatgr role for a regulator of this sector, beyohd t
role currently played by the Charities Commissianrthe Registrar of Incorporated Societies? If
so, what would that role be?

In essence, yes. At present regulation or enfoecgimptions are extremely limited. The
Registrar currently has very limited powers of istigation and enforcement, which appear to be
rarely exercised, and for which he is provided i@y resources. That leaves dissatisfied
members with limited options; to seek change oresslinternally, to “grin and bear” perceived
or actual irregularities, to leave a society,mhave recourse to the High Court by seeking
judicial review. High Court litigation is costlynd, other than where there are grounds for
seeking an urgent hearing, usually involves lengiidgys. Unresolved disputes within societies
are stressful for those involved, potentially diésor destructive for a society, and expensive for



Q17

10

all involved (the Law Society has been made awbte@@High Court sets of proceedings which
would each have cost the societies and their mesyar $250,000).

The Law Society believes that having a body (pdgsite Registrar) with investigative and
adjudicative roles could be valuable, but that ddokvitably be costly. The experience of the
Law Society’'s members is that even the appareitiplest of issues requires careful
investigation, often reveals problems that the dampnt may be unaware of, and seldom
involves less than 10 hours’ work. The Law Socistglso conscious that, apart from the issues
of delay and costs in seeking court interventibaré are two other reasons to seek resolution
other than through court processes:

(@) First, court processes most commonly result inethieing winners and losers, and the
nature of the adversarial process is that opposews are likely to become more
entrenched and the inter-personal problems moraciatble. While unresolved disputes
within societies are usually potentially divisivedmstructive for a society, their resolution
through the courts seldom results in reconciliatibhat suggests that a more investigative
approach may have merit. Subject perhaps to &litmight of appeal, an investigator’s
recommendations could be binding.

(b) Second, a dispute resolution service could beestddy people with expertise in societies
and charities who can, by reason of that expentigee readily identify relevant facts and
legal issues than lawyers and judges less famiiit@rsociety and charity law and practice.

Any alternative to the status quo would involvetcbsit that cost is likely overall to be
significantly cheaper than what all parties wouldur by obtaining separate legal representation
and paying court fees. While the initial cost wbokcessarily have to be funded by the
government, if complainants, respondents and sesietere required to use a dispute resolution
service before recourse to the courts, the pasintgpand beneficiaries could be required to fund
the service by deposit of fees when a dispute whsdted to the service (and, possibly, by
“top-ups” as the investigation proceeded), and tithservice having the power to order any
re-distribution of the cost in its determinatiofi$ie investigator’s conclusions should be binding
on the members and society concerned, subjeayhitsrof appeal to the courts (which might be
limited by reference to the nature of the issuesonitd be modelled on the limited rights of
appeal under the Arbitration Act). The Law Socied}ieves this proposal deserves further
consideration.

Is a general variation power justified? Whaadbappropriately exercise it and what safeguards
ought to exist to prevent its misuse?

The Law Society believes that this question istegldo the last question, as complaints of
impropriety often identify problems with the rulesa society. On occasions (see, for instance,
Murray v The Hearing Association Hastings Branatc§] High Court, Napier, CP 28/99, 15
March 2000), societies find that they have adoptagpropriate rules which they may find it
difficult or impossible to change. There shouldabeay of resolving such problems without the
need to apply to the High Court. The Law Societyolrs the Registrar being given that power,
and/or it could be one of the functions of the tgpeispute resolution service mentioned in the
response to Question 16. Certainly, the presepuiinement to seek intervention of the High
Court is unsatisfactory as it is costly and takes t
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Chapter 3 — Good governance

Q18

Q19

Q20

Q21

Do you agree that the new Act should provittmde’ of duties that committee members must
observe in their decisions?
If so, what duties ought to be included indbde?

The problem of committees becoming laws unto théraseacting dictatorially, and becoming a
cligue remote from many members is common, butdbas not highlight a failure of the
legislation. Rather it is a consequence of facdah as member apathy, lack of understanding
of good governance practice, and failures of actahility and transparency. The reality is that it
is not possible to legislate for good behaviout,dmme form of code would be useful, preferably
combined with an improved dispute resolution proced At present common sense
responsibilities such as are found in the Compahitsre not found in any legislation relating
to not-for-profit organisations.

In the Law Society’s view, the model in the Comganict is not immediately transferable to
societies, but provides a useful and adaptable hfiodany new societies statute, and one
superior to the very limited code found in, fortargce, section 25 of the British Columbia
Society Act 1996.

In what respects might the Companies Act otitiga need to be altered if included in a new
Incorporated Societies Act?

As indicated, the Law Society considers the CongsaAict code a useful and adaptable model
for any new societies statute, perhaps as sumrdariggragraph 3.5 of the Issues Paper, but
omitting from the last bullet point “taking into @munt (without limitation) the nature of the
company, the nature of the decision, and the pwosdf the director and the nature of the
responsibilities undertaken by him or her.”

Our preliminary view is that some minimum stadd of conflict of interest rules ought to be
part of the new statutory regime, as they are e@wompanies Act. Do you agree?

Yes. Itis only in recent years that the significa of conflict of interest issues for voluntary
organisations has been highlighted and better stwhat. It is now common to find conflict of
interest declarations on meeting agendas and cbaflinterest registers adopted as good
governance practices. Regrettably, many belieaeahly financial interests need to be declared
(a problem also experienced with members of logHiaities and various other statutory
bodies) so the requirements need to be more breaély out.

The provisions of the British Columbia Society A&96 appear to provide a good, succinct
model:

Disclosure of interests

27  Adirector of a society who is, directly or irettly, interested in a proposed
contract or transaction with the society must diselfully and promptly the nature
and extent of the interest to each of the otheyctirs.
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Accountability
28 (1) A director referred to in section 27 musta@amt to the society for profit made as a
consequence of the society entering or performiegtoposed contract or
transaction,
(@) unless
(i)  the director discloses the interest as reqling section 27,
(i)  after the disclosure the proposed contradtamsaction is approved
by the directors, and
(i)  the director abstains from voting on the epyal of the proposed
contract or transaction, or
(b) unless
()  the contract or transaction was reasonablefaindo the society at
the time it was entered into, and
(i)  after full disclosure of the nature and extefthe interest in the
contract or transaction it is approved by spe@sablution.
(2)  Unless the bylaws otherwise provide, a dineterred to in section 27 must not be
counted in the quorum at a meeting of the direcorghich the proposed contract
or transaction is approved.

Validity of contracts

29 The fact that a director is, in any way, diseot indirectly, interested in a proposed
contract or transaction, or a contract or traneactvith the society does not make
the contract or transaction void, but, if the matteferred to in section 28 (1) (a) or
(b) have not occurred, the court may, on the apjitin of the society or an
interested person, do any of the following:
(&) prohibit the society from entering the progbsentract or transaction;
(b) set aside the contract or transaction;
(c) make any order that it considers appropriate.

Q22 Do you agree that there should be a requirerf@nhe disclosure of financial interests? Do you
agree there should be a further requirement toldgse other material personal interest?

The Law Society responds affirmatively to both diees, and believes the proposal suggested in
answer to Question 21 may adequately cover thesess

Q23 What should be the consequence of a disclagw@#her financial or other material personal
interest? The Companies Act requires disclosutg, tut there are other options: recusal from
voting, or recusal from the meeting. Which do gonsider appropriate, and why? Should there
be different types of consequences, depending etherhthe matter disclosed is financial, or
other material personal interest?

The Commission records the conflicting approacbehis issue in paragraph 3.17 of the Issues
Paper. The Law Society acknowledges that “presehtiee conflicted committee member may
well influence the decisions taken by the non-dotgtl members” but suggests that requiring
that person to be absent would be unrealistic anddmsome for the majority of societies, as the
individual often has information of value to cobtrie (particularly where the conflict is not
pecuniary in nature). Perhaps the Western Auatralind South Australian approaches could be
applied to smaller societies (perhaps those witlefehan 100 — 200 members and/or less than
$1 million in assets), and a stricter regime susthase adopted in New South Wales and
Victoria could be applied to larger societies (gdthose with more than 100 — 200 members
and/or more than $1 million in assets).
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Q24 What are your views on the criminalisationaslure to disclose a conflict of interest? Might
civil penalties be preferable, for failures undbetAct that do not amount to deliberate
dishonesty?

The Law Society agrees that civil penalties aréepable for failures under any new Act that do
not amount to deliberate dishonesty.

Q25 Does there need to be a general prohibitiomhe‘dishonest use of position”?

Yes. While the availability of criminal law sammtis when those governing community
organisations misbehave may appear somewhat deaganany society and trust problems do
involve the “dishonest use of position,” so a pbition would be useful. The Law Society
believes that this would be a very useful provisioot only as an educative signal to committee
members but also to penalise those who act inh@dest way. The Law Society believes that
Section 33 of the New South Wales legislationtigpde yet comprehensive.

Q26 Would it be useful to allow courts to considanning individuals from being committee
members of incorporated societies in the same wagdividuals can be barred from being
directors?

Yes. Where the courts have to deal with disputdsmcommunity entities, the conduct of those
in governance is commonly scrutinised with someuig The Law Society believes that being
able to seek a banning order as one of the remadadg! proceedings would enable the courts
to impose sanctions where conduct falls below mimmstandards, in addition to this being a
valuable provision when dealing with prosecutions.

On the principle that prevention is better tharectinere would also be merit in the statute
providing that certain people not be permittedearivolved in the governance and management
of societies — such as:

. those banned under the Companies Act and the naetiss legislation,

. anyone held by a court of competent jurisdictiohdwe been guilty of misconduct in the
administration of a society or trust,

. anyone convicted of a crime involving dishonestgefned by Section 2 of the Crimes
Act 1961, and

. anyone suffering from a mental disorder within theaning of the Mental Health

(Compulsory Assessment and Treatment) Act 1992.

Q27 Would enabling the Registrar to take actiondehnalf of the society to recover compensation or
seek an account of profits be appropriate?

As identified in answer to Question 16, there calhigh cost (diverting funds from community
use) associated with disputes within communityestoges and trusts, which suggests that this
guestion should be answered “yes.” In princigie, Law Society believes that this would be
desirable, as long as the Registrar was adequatadigd to undertake investigations and
prosecutions.

Q28 Does there need to be greater rigour than auttye around requirements for auditing and
appropriate accounting standards? If not, why n@® you agree that the new Act should
provide for the imposition of audit and accountstgndards by regulation that might be varied
in accordance with the size of the society, and boght that size be judged?
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The Law Society considers it would be useful tovate some guidance for societies on the form
their accounts should take (perhaps a schedulagetit a model for annual accounts), but is
concerned that any such guidance should be propatt. This is a good illustration of the
adage that “one size does not fit all.” As alreadyalled in response to Question 23, the Law
Society believes that some distinction can and Ishioel drawn between smaller and larger
societies, and suggests that “size” can be detedrby reference to the number of members and
the assets under the society’s control. What neaefjuired of a society with millions in assets
or thousands of members is quite inappropriata fewciety that has no assets apart from a
modest bank balance, and a dozen or so members.

The Law Society’s response to Question 7 suggeikttgrovision should be made for the
review of accounts as an alternative to auditsciwvhre expensive and appear seldom to identify
problems within societies and charitable trustst rRost community organisations the value of a
formal audit is doubtful, and a review of the aaatsuand of governance practice is likely to
provide better value for money for most organiseioFor larger community societies and trusts
an audit requirement would, however, seem reaserfabk, again, the Law Society’s response to
Question 23).

A number of charities require that donee societiebtrusts to which they make grants be audited
as a condition of considering or making grants; samparently are concerned that their
charitable status may be imperilled if they makengs or donations to entities that use funds for
non-charitable purposes. While this is perhapswithiin the scope of the Issues Paper, the
problem might be addressed by amending the Creaii¢ 2005 to make it clear that grants or
donations to entities that use funds for non-chbl& purposes will not endanger the charitable
status of the donor as long as it has taken reaosteps to ensure that the grant or donation will
prima facie be used for charitable purposes.

Chapter 4 — The legal dealings of an incorporatedogiety

Q29

Q30

Should the new Act grant incorporated socighiepowers and privileges of a natural person, in
the same way as is done in the Companies Act?

Yes. The Companies Act model was designed for cermiad entities, and when enacted was
perhaps somewhat controversial but now seemswebaccepted. One of the problems is that
societies and trusts tend to evolve over time, Witir purposes and activities altering as they
grow and become more mature, and limitations thbagpropriate originally become irrelevant
and unnecessarily limiting. The Companies Act nhadrild still enable members to limit an
entity’s powers, and such an approach would foties@on on those limitations, rather than, as
at present, leaving the scope of the powers tanthgination and skill of those drafting a
constitution.

The discussion in response to Question 3 drewtadteto section 4 of the British Columbia
Society Act 1996, and the Law Society notes thetice 4(1)(d) expresses a society’s “powers
and capacity” as being such “as may be requirgaitsue its purposes.” That phrase appears to
limit the empowerment of a society, leaving openpscfor arultra viresargument.

Do you agree that the new statute should tingitultra vires doctrine, and if so, how? Which
model is preferred, the Companies Act one, or tbe& South Wales’ one?

The Law Society believes the answer to this questepends in part on, and is intimately related
to, the answer to the last question:
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. As a minimum, the New South Wales approach — githigl parties the benefit of being
able to assume that an entity’s constitution pexthi¢ transaction unless the third party
has contrary knowledge — appears fair and logical.

. If entities are to be given the full powers of @aunal person then there appears to be a
strong philosophical argument that the Companidsapproach should be preferred.
Section 24(3) of the British Columbia Society A89% contains such a provision: “A
limitation or restriction on the powers or functioof the directors is not effective against a
person who does not know of the limitation or riestn.”

Chapter 5 — Resolving disputes between members atitkir societies

Before responding to the questions in Chapterés| Hw Society wishes to discuss the contract theory
covered in paragraphs 5.7 — 5.9 of the Issues Paper

Citing Finnigan v New Zealand Rugby Football Union'lbat also following many other previous
New Zealand court decisions, the High Court vecgngly observed that while a society “is a private
body, with a constitution that takes effect as mti@ct as between its members, it is also a society
incorporated under the Incorporated Societies A681° That highlights two points:

(&) The English courts have for a long time characateribie relationships between club and society
members as being contractual. That rationalisasieaquired because there is no general
statutory framework for the incorporation of comrntyelubs and societies. In New Zealand we
have had, for a very long time, statutes providarghe incorporation of societiésind therefore
the Law Society suggests that the contractual ggasoneither necessary nor particularly
helpful.

(b) Society members clearly have a relationship withezther. That relationship is realised
generally through democratic processes.

The judgment iTamaki v The Mori Women's Welfare League Incorporateated thaf:

The constitution is a broadly cast document. Altjiolast amended in 2008, it is stronger on
conceptual values than on prescriptive, procedietlil. The constitution therefore needs to be
construed in accordance with the core underlyingesaof the League. Respect, manaaki
(embrace) and tautoko (support) are at the hedhiedfikanga of the League.

While, with respect, the Law Society has some xetEms about the possible implications of that
statement (if it is interpreted to suggest tharéaanderlying values” can trump the provisions of a
constitution), this statement emphasises that ih@fimembers should be recognised and respected.

The Law Society suggests that any new legislatimulkl remove the temptation to look for contractual
analogies to justify court intervention. This niidgfe done by explicitly providing that the relatstp
between members is governed by the provisionseoAttt and the constitution of the society and such
subsidiary rules as may be made in accordancetkaticonstitution.

1 [1985] 2 NZLR 159 (CA), 177.

2 Tamaki v The Mori Women's Welfare League Incorporat€dV-2011-485-001319, High Court, Wellington, 21yJu
2011, Kos J, at [6].

3 Not just the Incorporated Societies Act 1908,diso the Charitable Trusts Act 1957 and legistatiealing with the
agricultural and pastoral societies and industnal provident societies.

4 CIV-2011-485-001319, High Court, Wellington, 21yJ2011, Kos J, at [43].
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Do you agree that the Victorian model shouldtepted, which gives wide powers to the court
to make orders, plus the ability to decline to makeorder on the grounds that the application
was trivial, or the matter could have been moresmbly resolved in other ways?

At present none of the statutes assist in resoldisigutes between members of a society with
other members or the society itself. Decided camlisate different judicial approaches to the
legal relationships involved, and the remedieslalsle may depend on the way cases are
pleaded. The recommended Victorian approach teyhjscretionary (which seems sensible),
but it depends on the experience of the court ésiagethe discretion. The decline in civil
litigation in the District Court would mean thatfdistrict Court Judges would have the
background experience to deal with such casesthatdnay influence the answer to the
guestion.

In response to Question 16, the Law Society haggsed an alternative dispute resolution
service, and the Law Society considers that thapgsal should be considered further.

Do you agree that the Act should provide feciilinary procedures to be kept separate from
those designed to resolve disputes between memb#rsnembers being prevented from taking
a grievance procedure until any disciplinary prouegs have been concluded?

If this question is suggesting that internal reraedihould be exhausted first before seeking
external intervention that seems appropriate td_tve Society. However, the Law Society
observes that many “disciplinary” issues are a featation of other issues where the members
are in dispute, so the distinction may be artificids observed in answer to Question 11, the
distinction between a membership disciplinary issue disputes created by differences between
members and those governing or managing a sodietyld be recognised.

Should there be any limits on the types ofscasgith which a court can deal? If so, what types,
and why?

As far as the Law Society is aware, the currenttpra of the courts declining to intervene where
an organisation’s decisions deal with tenets agi@is faith works welf. The Law Society does
not favour extending that practice to cultural esgenerally as that has greater potential to
create issues of definition and uncertainty afi¢oeixtent of any prohibition. The Law Society
recognises that the potential benefits of providorgssues involving Nori organisations to be
referred to the Mori Land Court (as may occur under the Resourcedgament Act 1991 where
there are disputes as to who is mana whenua or maaaa), but favours that being at the
direction of a court on application or of its owmton.

Any new legislation also needs to be consistert thi¢ jurisdiction of the Sports Tribunal
established under theports Anti-Doping Act 2006.

Should the new legislation include provisiardierivative actions by society members, similar to
section 165 of the Companies Act?

The Law Society is not aware of any need to makesach provision.

Do you agree that a general remedial power khba given to the court to do what is “just and
equitable™?

5 Sed.aw of Societies in New Zealaridark von Dadelszen"2Edition, 2010, LexisNexis, 5.5.6 at page 114.
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The Law Society believes that a court should be &btlo what is broadly just and equitable, but
would prefer the Registrar to have at least inféahedial powers (see the responses to Questions
16 and 17).

Have the current provisions about branchesta@any problems, and how might the provisions
be altered to avoid those problems?
Is there still a need for branch societies?

The Incorporated Societies Amendment Act 1920 giomi for branches are clumsy, and when
disputes or problems arise, totally inadequatee Odw Society commends to the Commission
for consideration the approach in the British CdbisrSociety Act 1996:

Branch societies

18 (1) A society may, if authorized by its bylawstablish and maintain one or more
branch societies with the powers, not exceedingtveers of the society, that the
society confers.

(2) If a society establishes a branch societyust without delay send the registrar a
notice setting out the following:
(a) the date the branch society was established;
(b) the branch's name, location and powers;
(c) the other information the registrar requires.

(3) Subsection (1) does not apply to a societysghmurposes include operating a social
club.

(4) Without the consent in writing of the regisira branch society must not use a name
other than the name of the society that establiieetiranch society together with
(@) words describing the geographical locatiothefbranch society or other

distinguishing words, and

(b)  the word "Branch".

(5) If a branch society ceases to exist, the sptiat established it must without delay
send the registrar a notice setting out the folhai
(@) the name and location of the branch;
(b) the date the branch ceased to exist;
(c) the other information the registrar requires.

Incorporation of branch societies

19 (1) If a branch of a society or extraprovingatiety wishes to be incorporated under
this Act, it must, in addition to any other requirent of this Act, file with the
registrar a certificate under the seal, if anythat society consenting to the
incorporation, and must comply with any term ordition mentioned in the
certificate.

(2) A branch society so incorporated must not@gera power conferred on a society
under this Act, without first obtaining the writteonsent of that society, if the
exercise of that power is prohibited by or in camflvith
(@) the constitution or bylaws of the society toieh it belongs, or
(b) aterm or condition of the certificate filedder subsection (1).

(3) If the certificate filed under subsection §b)provides, the constitution and bylaws
of the branch society are deemed to include
(@) the constitution and bylaws of the societyrggvhe certificate, or
(b) the portion of the constitution and bylaws tiwmed in the certificate,
but the powers of a branch society must never extteepowers conferred on a
society under this Act.
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Chapter 6 — The Liquidation and Dissolution of So@ties

Q38
Q39
Q40

Q41

Q42

Have you experienced problems with the liqiddadr dissolution provisions?
In what ways can the procedure for liquidateord dissolution be improved?
In particular, should the double meeting reguient for members’ liquidation be altered?

The Law Society is not aware of any particular peois and it appears that the present
provisions work reasonably well. The assumed nat®for the double meeting requirement in
section 24(1) of the Incorporated Societies Atbiavoid liquidation occurring without all
members having the opportunity to reflect on thedem of winding-up. In practice, however,
once members lose enthusiasm for maintaining @8o&xpecting them to meet once, let alone
twice, does cause practical difficulties in achigva quorum. One meeting should suffice, but
possibly with minimum statutory periods of noticerhembers and a requirement for the
proposed motions and the reasons for them beinguseét full.

There are two other issues any reform might ugeadbress:

. Whether an informal method of winding up (by siynptivising the Registrar that the
entity is no longer operatingghould be legitimised, and

. Clarifying the status of a society dissolved by Registraf.

What are your views on the division of incogted societies into two types, requiring them to
register for either members’ benefit or public bire If this is not supported, how should the
distribution of assets on dissolution be dealt ®itBhould it never be permitted?

The distribution of assets on dissolution shouldende permitted — and see the Law Society’s
comments on Questions 4 and 9.

Should there be a provision for mergers ofet@zs?

In practice, at present mergers are achieved athartake-over of one society by another, or the
formation of a new society with the two former siigs transferring their assets to the new
society. This is frequently a costly business heeahere is at present no simple way of
amalgamating two or more societies, and there eafifficulties and unnecessary expense to
effect the transfer of assets and liquidation effdrmer societies. This and the associated issue
of reregistration under another statute are distlat4.8 irLaw of Societies in New Zealgnd
Mark von Dadelszen,"2Edition, 2010, LexisNexis (footnote numbering €iff from that in the
text):

4.8 Mergers, amalgamations, and reregistration

4.8.1 Mergers and amalgamations

There is no statutory provision in New Zealandf@ merger or amalgamation of separate
incorporated societies or charitable trusts. Intiam, most Australian states provide for
the amalgamation of societi#¥he Companies Act 1993 sets out two alternative
procedures for the amalgamation of companies inIBarand there are procedures
available for the amalgamation of friendly socigt@end credit unions in the Friendly

0o ~NO®

See 12.2.1 of Law of Societies in New ZealandrkMron Dadelszen, 2nd Edition, 2010, LexisNexis
Ibid, 12.2.4.
See K L FletcheFhe Law Relating to Non-Profit Associations in Aaigi and New Zealandhe Law Book Company

Ltd, 1986, pp 41-43 and 280-283, &ahsultation Paper on Proposals for a New Society Biitish Columbia Law
Institute, August 200hp 114-120.
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Societies and Credit Unions Act 1988ome similar provision in the Incorporated
Societies Act 1908 would be useful.

In the absence of a statutory scheme to effectengrthe most practical way of achieving
a merger or amalgamation may be to dissolve omeooe of the existing entities and to
transfer assets to one, possibly new, entity befon dissolutiorl® Careful

consideration needs to be given to the rules oéxisting entities as to the distribution of
surplus assets following a winding timnd as a preliminary step it may be necessary for
the existing entities to amend their rules to pdevihat on winding up their net assets are
to be distributed to the remaining or new entity. alternative to the statutory winding-up
procedures, involving less cost and formalitypisransfer assets to the remaining or new
entity and to advise the Registrar that the ehidty ceased operations or simply to allow
the existing entities to become dormant and, ewdigtistruck off by the Registraf.

Members of entities going out of existence on agmeor amalgamation need to join the
remaining or new entity as their membership cannot be automatically tearesfl unless
the rules of the entity they are joining deem thierhe members. As membership is
voluntary,14 that may be undesirable and, further, becaudeectdntractual obligations
inherent in membership there is a powerful argument that no person catekened to be
a member of a society to which that person doesleldierately agree to belong.

4.8.2 Reregistration under another Act

Again, there is no statutory mechanism for an gméigistered under either of the
Incorporated Societies Act 1908 or Charitable Todsit 1957 to reregister under the other
Act or, indeed, under the Companies Act 1993, ce versa.

While the legislature could provide such a mecharifghere are two fundamental issues
which would need to be addressed by any such &gl First, a registered body
corporate is a distinct legal entity from any oftserd registration under another statute
creates a new legal entitySecondly, at least in the case of applicationgutite
Charitable Trusts Act, one of the requirementgégyistration is that the entity not be
already registeretf. The latter Act recognises that charitable entitisy register under
other legislation, but expressly prohibits entitiegistered under the Charitable Trusts Act
from incorporating under any other A¢t.

Registration of charities with the Charities Consiog, whether or not incorporated, is
provided for under the Charities Act 2085.

9
10

11
12
13
14
15
16

17

18
19
20

Respectively, in ss 83 and 135.

See ch 12 on dissolution. This method of achgeai merger is, legally, the best as it winds @potkl entities, clearing any
actual or contingent liabilities, and starts afresh

See para 12.6.

See para 12.2.

See paras 5.1.1 and 5.2.

See paras 3.1 and 5.1.1.

See para5.1.

As it does for friendly societies under s 84hef Friendly Societies and Credit Unions Act 198} for building societies
under Part VIIA of the Building Societies Act 1965.

InDunedin United Friendly Societies Dispensary v Phacy Authorityf1999] 3 NZLR 233 the High Court held that on
application for registration as a company underGbmpanies Act 1993 of a registered friendly sgcitte assets of the
friendly society would not automatically vest iretbompany, and the company would not be entitleédedriendly
society’s exemptions under the Pharmacy Act 197@afiendly society and the company were two sspdegal
entities.

Charitable Trusts Act 1957, ss 7(2) and 8(2)3&cbnd Schedule forms.

Section 22.

See para 13.3.
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The British Columbia Society Act 1996 has a sinaid, on the face of it, eminently workable
solution:

Amalgamation of societies
17 (1) Unless one or more of them is a grandfathgrgurance society as defined in section

(2)

3)

(4)

(5)

200 of the Financial Institutions Act, 2 or moreisties may apply to amalgamate and

form a new society by sending the registrar copreduplicate, of the special

resolutions that authorize their respective dinecto

(a) tojointly sign a constitution and bylaws lnetform established by the registrar
for the purposes of this section, and

(b)  to comply in other respects with section 3.

Provisions of this Act that apply to the ingoration of a society apply to the

amalgamation of 2 or more societies as if the aam#gion were the incorporation of

the amalgamated society.

After the issue of a certificate of incorpaoatto the new society, the former societies

are dissolved, and all property and rights of themsseties pass to and vest in the new

society without further act or deed.

An amalgamation under this section does ne¢esetly affect the rights of a creditor of

a former society, and the new society is liablealbdebts and obligations of the former

societies.

On production of the required evidence, thatesand interest of the former societies in

land registered under the Land Title Act must lggstered in the name of the new

society, but the new society is exempt from thenpayt of fees calculated according to

the value of that estate or interest.

Chapter 7 — Transitional Issues

Q43 What are your views on workable transitionabagements? Do you support the Companies
Act approach, which enabled re-registration of 8rgg companies, and provided that those that
did not would be deemed to have done so? Shoelld be a longer transitional period in
relation to the adoption of model rules?

How can we minimise the costs for societi¢bartransitional period?

Q44

The Law Society considers that it would be sendibleave a transition involving, like the
Companies Act 1993, re-registration of societia#f) deemed re-registration of those that fail to
act. That would give all societies the benefitshef reforms and minimise costs, and seems a
workable approach. However, any reform needs &o imemind the considerable variety of
entities likely to be covered by any new statute due practical problems faced by societies run
by volunteers, as pointed out in the introductasnments above.
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We hope these comments are helpful to the Commissibe Law Society would be happy to
contribute to any further consultation on the psgzbreforms. Contact can be made in the first
instance through the secretary of the Law Socidistg Reform Committee, Vicky Stanbridge (ph (04)
463 2912 / vicky.stanbridge @lawsociety.org.nz).

Yours sincerely

T, Y swsen

Anne Stevens
Vice President



