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1. The New Zealand Law Society (the Law Society) apptes the opportunity to comment on
the Human Rights Commission's Discussion P&vengthening Parliamentary Democracy
(the Discussion Paper).

2. The Law Society responds to the four questiaseg by the Commission.

Q1. Has the Commission overlooked any significantreas relating to strengthening
parliamentary democracy that should be included?

Fundamentals of the current parliamentary and law making processes

3. The Discussion Paper only discusses improventeatsould be made to current
parliamentary and law making processes. It praceadhe basis that the current
fundamental elements of the processes should remain

4, The Discussion Paper might evoke more rewardisgussion if it also questioned the
fundamentals of the current parliamentary and laking processes. It could pose the
question: if you were designing a law making precasew (with the key assumptions of
MMP, a Westminster system of Ministers being MerslwdrParliament (MPs), and a
unicameral legislature), what would a strong sydtiesth upholds rights to participation look
like?

5. For example, a fundamental element that coulguestioned is the three year term of
Parliament. Having a four year term could be oag # reduce the pressure on the
legislative process, allowing more time for moreefal consideration in law making and
more public participation. As against that, a fgpear term would of course also mean that
the Government is not as regularly held to accthmough the polls. At the 1990 general
election 30.7% of those voting supported a four yean (with voter turnout of 85.2%).

6. To be clear, in noting this type of issue thevlSociety is not adopting a view one way or
the other on the merits. Rather, all the Law Sgaigshes to do is point out that public
discussion might be enhanced by questioning sortteediindamentals of the current
structure.

7. Returning to the current structure, there afgmears to be a general concern with the current
legislative process that the closer a bill is todmeing law, the more the drafting can change

1 <www.elections.org.nz/elections/referendum/raferems.html>.



10.

without consultation or even peer review by affdgtarties. The Discussion Paper raises
the issue of Supplementary Order Papers (SOPs)thAnparticular issue is that when
select committees recommend amendments to biten @f response to the concerns of
submitters, there is little opportunity for thos#omitters to comment on whether the
amendments achieve the committee's aim, or cregtaew unforeseen problems. It is
pleasing to see that some bills are exposed tadwads of select committee consultation,
such as the controversial Search and SurveillafiteHbwever, having two rounds of
consultation at select committee could become timnwhere in the second round the
select committee releases its proposed amendnteatddast seek comment on whether the
select committee's proposed amendments:

(@) actually achieve their aims or resolve the statetllpms; or
(b) create any new issues or problems.

Having two rounds of consultation at select catte® may also identify drafting errors
earlier, reducing the need for SOPs.

The Discussion Paper raises the issue of partigary sitting time and scheduling. There is
certainly a view amongst some people that the Heases to waste a lot of time at the
committee of the whole House stage of a bill. Tithrection and utility of that stage could be
gueried and the quality of debate is thought byestarbe poor. The function of a
committee stage appears to be to examine and delbétén detail. That function is much
better performed by select committéeshich can also deal with bills more carefully. s(A
the discussion paper points out, select committeekl be given more time to perform that
role.) In addition, some question whether votingadoill clause-by-clause or, more
commonly, part-by-part so late in the legislativegess is sensible. When debate is
conducted on a part-by-part basis, it is diffidoltthe debates to engage with the detail of
bills in a useful way, again raising issues as atthe point of the exercise is.

To be clear, the NZLS has not formed a vievavour of those proposals; it simply supports
them being included in discussions of New Zealapattiamentary democracy and in the
Discussion Paper.

Other matters the discussion paper could include

11.

12.

At paragraph 3.2.1 (discussion of urgency)Qlseussion Paper could also mention the
Parole (Extended Supervision Orders) Amendmen28608. It was passed under urgency
in a single sitting and without select committeriny when the Attorney-General had
tabled a section 7 report outlining inconsistenihwhe New Zealand Bill of Rights Act
1990 (NZBORA)? Most troubling from the Law Society's perspeciias that the
Attorney-General's report stated that the Bill'gyoobjectives could be achieved using
alternative drafting that would be consistent vtitt NZBORA. Due to urgency, MPs did
not have time to consider the report and possitderative drafting solutions, and the Bill
was passed.

On the issue of NZBORA vetting of select conbegitconsiderations and SOPs (paragraph
3.2.3), note that a 2003 review of the Standinge®rdoncluded thét:

See also Clerk of the House of Representatives &Resf Standing Orders—Supplementary Submissionislati/e
Procedures” (10 May 2011), submission to the Stan@irders Select Committee.

“Report of the Attorney-General under the New ZedIBill of Rights Act 1990 on the Parole (Extendeg@&yvision
Orders) Amendment Bill” (J.4), tabled in the House2oApril 2009.

Standing Orders Committee “Review of Standing Gr't003] AJHR | 18B at 51.
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14.

Q2.

15.

16.

17.

A requirement for a bill to be re-certified as ibgresses through the
House may cause delays in the legislative proaegsvauld carry a
considerable compliance cost in terms of the needhtreased legal
advice to enable the Attorney-General to identify Bill of Rights
implications of amendments.

That view is disappointing as it implies that tlestcof more rigorous vetting and reporting is
not outweighed by the potential infringements @hts and freedoms that additional vetting
may prevent. The Discussion Paper could alsaisdtithat view.

The Discussion Paper could also discuss isausng from the Electoral (Disqualification
of Sentenced Prisoners) Amendment Act 2010, wiiiehAttorney-General found
unjustifiably infringed the right of New Zealandizens to voté. The Bill was sent to the
Law and Order Select Committee, when there is ticéuand Electoral Select Committee
that is the specialist committee for electoral eraft The Law and Order Committee then
received advice from the Department of Correctforaher than from the Ministry of
Justice, which is the specialist policy agencydiectoral matter$. That occurred despite the
human rights issues at stake.

The Bill was also progressed as a Member's\Bilich meant that Cabinet did not make
decisions on the Bill, such that:

(@) discussions on the Bill that occurred in party emas did not have to be released
under the Official Information Act 1982 (since M&=® not subject to that Act, except
in their capacity as Ministers); and

(b) the Bill was not required to undergo the scrutifig cegulatory impact statemeht.

Do you agree with the recommendations at the drof the paper?
The Law Society agrees with the Commissiorécememendation¥’

With regard to the first recommendation (pefadselect committee submissions and
scrutiny), the Law Society also supports the Paudiatary Counsel Office's recommendation
that the Standing Orders should commend to seteuotrittees the best-practice procedure
to follow,™ which could take the form of a schedule to then@iteg Orders.

With regard to the recommendation for a hunigints select committee, there could also be
a recommendation that members in charge of billkaarselect committees are required to

respond to section 7 reports. One commentatoradenssthat Parliament’s engagement with
rights issues could be improved if members in ohafdills are required to table responses
to section 7 reports, although notes that thisacbekcome counter-productive if seen as the

10
11

“Report of the Attorney-General under the New ZadlBill of Rights Act 1990 on the Electoral (Disqieation of
Convicted Prisoners) Amendment Bill” (J.4), tabledhia House on 17 March 2010, at [14]-[15].

Standing Orders of the House of Representativ@édg)2 SO 184.
Electoral (Disqualification of Sentenced Prisaékmendment Bill 2010 (117-2) (select committeeorépat 8.

The Labour Party raised concerns of “serious titotisnal issues” when the advisors on the “trsg&es” sentencing
legislation were changed from the Ministry of Jostio the New Zealand Police and the Departme@bofections - see
Sentencing and Parole Reform Bill 2009 (17-2) (sedentmittee report) at 12 and 15.

See TreasurRegulatory Impact Analysis Handbook (November 2009)
<www.treasury.govt.nz/publications/guidance/requigimpactanalysis>.

For ease of reference, the Commission’s recommendaére attached as Appendix 1 to this submission.
Parliamentary Counsel Office “Standing Orders Cattee-Review of Standing Orders: Submission fromi&aentary
Counsel Office” (7 February 2011), submission to$tending Orders Select Committee, at 9-11; antdirgplementary
submission at 5.



last word on the mattéf. Requiring select committees to respond to NZBGR# in their
reports on bills could prevent this.

Q3. Are there additional or alternative recommendaions that you would propose? If so,
what are they?
18. As discussed in response to question one,aheSociety supports the inclusidar the

purposes of discussionof possible fundamental changes to the parliaangrand law
making processes, such as:

(@) afouryearterm,
(b)  two rounds of consultation during select conteais, and
(c) acritical review of the need for the committeehs whole House stage.
19. However the Law Society has not formed a viewvbether those possible changes should
be recommended.
Q4. How could you or your organisation use this d@ussion paper to progress change?
20. The Law Society could alert its members (lawyé&rs the Discussion Paper to encourage
discussion amongst the legal community, by pubtigishe Discussion Paper limwTalk,
the magazine sent to its members.
21. The Discussion Paper could also be useful @®pthe current public education and
discussion programme being undertaken by the Quatistial Advisory Panef’
The Law Society trusts that these comments aresi$tance.
This submission has been prepared by the Law Stxidtiman Rights and Privacy Committee. If you
have any queries regarding this submission, pleastct Julie Smith, the Committee Secretary, by

telephone (04) 463 2967 or empailie.smith@lawsociety.org.nz

Yours sincerely

/m,

Jonathan Temm
President

Appendix 1, attached:
Recommendations of the Human Rights Commissi8imengthening Parliamentary Democracy
Discussion Paper, 2011

12" Tessa Bromwich “Parliamentary rights-vetting unither NZBORA” [2009] NZLJ 189 at 192.
13 See <www.beehive.govt.nz/release/constitutiodaismry-panel-named>.



Appendix 1:
Recommendations of the Human Rights CommissiSimengthening Parliamentary Democracy
Discussion Paper, 2011

The Commission believes that the following refommaild help New Zealand continue to
strengthen and support democratic processes.|domes discussion and feedback on these points
and others.

. A minimum period of 12 weeks allowed for the pultbamake submissions to Select
Committees on legislation of high public interestl gignificance.

. A review of Parliamentary sitting time that takesaunt of scheduling, has regard for scope
of the legislative programme across the electianegyand supports the family-friendly
responsibilities of Members of Parliament.

. The Standing Orders of Parliament should specificefer to the fact that no new major
legislative provision is to be introduced by Suppdaitary Order Paper.

. The establishment of a dedicated Human Rights SEmmmittee.

. The tabling in Parliament and referral to Selean@uttee of recommendations made by
international treaty bodies and New Zealand’s respan its compliance with human rights
treaty standards.

. Continued use of innovative forms of e-governanw:@her approaches to ensure the
business of Parliament is effectively notified,ttbelect committee submissions are readily
available as soon as possible, and that publiicpaation is enhanced through live-
streaming of proceedings and other means.

. Induction and professional development for Selexn@ittee chairs and deputy chairs
aimed at strengthening the effectiveness of S€lentmittees, the dignity of hearings and
respect for submitters, and thereby the legitinadyarliament.

. An addition to the current Standing Orders relatm@elect Committee proceedings to
reflect that:Members of a committee shall treat all submitters and members of the public
with courtesy and respect as befits the dignity of Parliament.

. An amendment to Standing Order 246 to ensure disseviews of members are included in
reports.



