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Deduction of fees

As noted in the last issue of LawTalk (17 August
2009), the NZLS was taking advice on the Legal
Complaints Review Officer’s decision that
practitioners need a specific direction from
clients before they can deduct fees from money
held in a trust account. On Tuesday 11 August,
NZLS President John Marshall QC conveyed
the tenor of that advice by email to all lawyers
for whom the Law Society had an email
address. That email is reproduced here.

There has been widespread concern in the
profession at the decision of the Legal
Complaints Review Officer (LCRO) in the case
of Av Z referred to in LawTalk 733 (13.7.09).
The purpose of this letter is to assist lawyers to
avoid difficulties when they take fees by
deduction.

The case related to events which occurred
before the Rules of Conduct and Client Care
(RCCC) came into force. The NZLS believes the
outcome was correct because an invoice was
not delivered to the client until some four
months after the lawyer had deducted his fee
from the client's money in his trust account so
that he was in fact in breach of what is now
regulation 9(2) of the Lawyers and
Conveyancers Act (Trust Account) Regulations
2008 (the Trust Account Regulations).

The LCRO, however, went on to suggest, with
reference to Heslop v Cousins [2007] 3 NZLR
679, that the predecessor to regulation 9(1)(a)
may be inconsistent with the obligation to hold
a client’s money “exclusively for that person,
to be paid to that person or as that person
directs” under the predecessor to s110 of the
Lawyers and Conveyancers Act 2006 (the
LCA), and that therefore the regulation had
“no force”. Inthe LCRO'’s view a lawyer was
not entitled in any case to deduct client fees
from a trust account without a specific
direction from the client to do so.

— clarification

The NZLS Board, which has taken the
advice of counsel on the suggestion of
inconsistency, takes a different view based
on s113(2) of the LCA and the judgment of
the Court of Appeal in Shand v MJ
Atkinson Ltd (In Liquidation) [1966] NZLR
551 which establish that a lawyer’s “just
claim” to set-off costs may take priority
over the obligation under s110 and that
there is therefore no inconsistency
between the statutory and regulatory
provisions.

Itis clear from s113(2) of the LCA that the
right to deduct fees depends on the lawyer
having a “just claim” to do so. The services
covered by the fee must have been
provided and the level of the fee must be
“fair and reasonable” in accordance with
Chapter 9 of the RCCC. Fees which do
not meet these requirements are liable to
be scrutinised closely by Standards
Committees and the LCRO.

It is also clear from rule 3.4(a) (and rule 9.3)
of the RCCC that any deduction is subject to
the obligations to give advance notice of any
intention to deduct the fee from funds held in
trust on behalf of the client and to comply
with the requirements of regulations 9 and
10 of the Trust Account Regulations. Of
particular significance is regulation 9, which
allows payment by deduction when a dated
invoice has been issued and delivered
before or immediately after the deduction or
when the client has given a signed and
dated specific direction.

It follows that a lawyer who does not give
the advance information required by the
RCCC would subsequently not be able to
deduct fees without a client’s prior written
authority.

Continued on page 2




Will Enquiries

Would any practitioner holding a will for the following deceased persons please notify the Branch Manager urgently.

TUCKEY, Dorothy Marjorie
ALLATT, Douglas George

Died on 19.05.09. Late of 65/1 Ohaupo Road, Te Awamutu, Widow.
Died on 24.07.09. Late of Tokoroa. Looking for a will later than 19.07.99.

Admission as a Barrister and Solicitor

Candidates for admission as a barrister and solicitor are required to produce to the Court evidence of good character
and evidence to show that they are fit and proper for admission. The New Zealand Law Society is required to certify
that it has made full enquiry as to the character of each candidate and is satisfied that each candidate is of good
character and there are no objections to the application for admission being granted. To assist in this assessment, the
Society seeks references from persons nominated by the applicant and also a certificate of standing from the Dean of
the Law School attended.

If you have any comments to make concerning conduct on the part of any applicant listed below which you consider
would have a bearing on that person’s suitability for admission please write, in confidence, to Benedict Ryan, Branch

Manager, NZ Law Society, Waikato BOP Branch, P O Box 180 or DX GP 20007, Hamilton by 7 August 2009.

Michael John COLLINS
Teisa Marie VEANUKU

Renee Georgina NGATAI

Practice Notes

Would Practice Managers please email the branch

benedict.ryan@Ilawsociety.org.nz with any changes in your

firms. If your practitioners are not receiving LawTalk or
Branch Brief, it is because the Waikato BOP Branch does
not have them listed.

Maher, Jenny to Barrister sole

Badcock, Kevin A to Lance Lawson

Evetts, Alesha C to Cooney Lees & Morgan
Niemand, Johan from Barrister Sole to own account
Paul, Rachel from Barrister Sole to own account
Hayman-Halton, Paula from NZ Police to Barrister Sole
Grantham, Michael R from Helicopter Services BOP Ltd to
Barrister Sole

Needham, Michelle R to Tompkins Wake

Plant, Shaun to Tompkins Wake

Bennetti, Wende D to McCaw Lewis Chapman
Burke, Erin to Barrister Sole

Johnson, Larry H to Barrister Sole

Renner, Mark to Tompkins Wake

Smylie, Robert JA to Barrister Sole

Annandale, Richard B from Norris Ward McKinnon to
Almao Douch

Feasey, Claire A to Swarbrick Dixon

Mischewski, Julia S to Stace Hammond

Campbell, David L to East Brewster

Cochrane, Paul D to Waihere Hope (Rotorua)

Hanna, Dean R to Cheryl Simes Barrister

Pointon, Paul D to McCaw Lewis Chapman

Schofield, Tyne L to Waihere Hope (Rotorua)
Holdaway, Jonathan from Hamilton to Blenheim

From front page

Our understanding is that most lawyers are finding
this situation quite workable, even if it is a little more
onerous than before the RCCC.

The NZLS has discussed this issue with the LCRO
who accepts that as a result of the judgment in
Shand, a right of set-off is available under s113(2) of
the LCA. The LCRO remains of the view, however,
that a right of set-off does not entitle a lawyer to
deduct costs from a client’s trust account money
without the client’s prior authority. This means that if
the issue of the validity of regulation 9(1)(a) were to
arise again in the future it would ultimately need to be
resolved by the court. In the meantime, the NZLS
considers that there are good reasons to support the
validity of a regulation which is consistent with
s113(2) and the judgment in Shand, has been in
place and relied on by the profession for 40 years,
and was expressly retained by the Government as
part of the new regulatory regime for lawyers and
conveyancers.

While the above issue remains in any doubt, the
prudent course for lawyers would be to —

advise the client in terms of rule 3.4(a) of the
RCCC that fees may be deducted from funds
held for the client and ensure that the client
accepts in writing the terms of engagement; and

comply with regulation 9 of the Trust Account
Regulations at the time a fee is deducted.

Questions about this issue may be directed to
resident@lawsociety.org.nz

Richar d Burcher | Barrister, Solicitor & Notary |
| General Manager | Validatum™ Limited - Pricing for Professionals |
| Mob 021 982 290 | PO Box 16 162 | Bethlehem, Tauranga, 3177, New Zealand |

| www.validatum.com __ |




Rotorua lawyer nominee required —
Mana Social Services Trust
The following letter has been received from the Mana

Social Services Trust. Please contact the Society if you
wish to assist. benedict.ryan@lawsociety.org.nz

Mana Social Services Trust is contracted to the Ministry
of Justice to provide restorative justice services to
(principally) the Rotorua Court(s).

Since we have been delivering restorative justice in
Rotorua there has been an Advisory Group that meets
periodically (at least 6 monthly) to represent the
stakeholders and present their views of restorative justice
in Rotorua.

At this time the Group comprises of representatives from:
New Zealand Police
Department of Corrections (Probation)
Courts (Admin and Judges)
Mana Social Services Trust

In our meeting last held, it was agreed that lawyers should
also be represented and have some input into this Group,
so we extend and invitation to our local lawyers to
nominate a lawyer to participate in this Group.

The next scheduled meeting is for February 2010.

Kevin Lee
Restorative Justice Co-ordinator.
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Law Society Gold Medal for Academic Excellence

Rebecca Rose was recently recognized for her
achievements at Waikato University School of Law
when she was awarded the Waikato Bay of Plenty
Law Society Gold Medal for top academic
achievement and excellence.

A morning tea attended by members of the Law
School faculty, WBOP council members and her
parents was held recently at the Law Society
premises to present Rebecca with her medal.

Rebecca is currently working as a research clerk for
Justice Blanchard at the Supreme Court in Wellington.
We wish her all the best with her legal career.

Rebecca Rose being presented with her medal
by WBOP Law Society President Michael Mclvor




Looking for a great team building activity?

Committed to supporting your community?

Want to support the Cancer Society’s work?
Want a fun weekend with friends and

colleagues?

A 22-hour team FUNdraising event

Saturday 6 March — Sunday 7 March 2010
2pm to 12noon

Ruakura Research Centre, Hamilton
Why Relay?

Relay For Life allows the community to celebrate those
who have overcome cancer, remember those who have
been lost to cancer and fight back against this disease
that affects one in three New Zealanders.

Relay is a fun, overnight team event to raise funds for
the Cancer Society. All funds raised are used to
improve community well-being by reducing the
incidence and impact of cancer. Teams of 10 or more
take part by walking or running around the track for 22
hours and teams raise funds, individually or collectively,
before and during the event.

For more information and to register visit the
website:

www.relayforlife.org.nz

Celebrate — Remember — Fight Back!

COMPLAINTS CORNER

The Standards Committee has recently
undertaken several investigations concerning
trust account matters arising out of reports
from the NZ Law Society Inspectorate. In no
case was there any suggestion of dishonesty
but the following concerns have been noted
by the Inspector:

a) A failure to file the monthly Law Society
certificates in time, even when reminded.

b) Filing monthly certificates without having
the trust account reconciled, thereby
completing a deliberate falsification by
confirming that everything balanced,
without having knowing that to be the
case.

c) A failure to clean up long standing
dormant balances, despite constant
reminders.

Practitioners are reminded that there is a strict
responsibility to reconcile the trust accounts
on a monthly basis, file the monthly
certificates on time confirming that everything
is in order in the trust account and deal with
dormant balances by regular monitoring and
appropriate action.

Each of these requirements is part of the audit
practice to protect client funds from the
potential (let alone actual) dishonesty. Even
practices with a minimal trust account activity
need to comply with these rules not only for
the protection of the clients funds but also to
minimise any window of opportunity for a
defalcation that we all effectively may pay for.

If the Inspectors report highlights areas of
concern either as to process, compliance or
best practice, practitioners are advised to
make it their business to take steps to bring
the trust account operation into order.

The Complaints Service wishes to alert Trust
Account Partners, and particularly sole
practitioners, to the professional dangers of
not complying in the first place and then not
tiding up promptly when alerted.

Please be aware that while the initial regular
audit undertaken by the Inspectorate is carried
out free, practitioners certainly run the risk of
necessary follow up inspections to check on
compliance or harass the practitioner into
attending to those matters, being charged full
fees by the Inspector.

In addition the Standards Committees now
have the power to impose far greater
sanctions in respect of established
complaints, and the Committees are not
impressed with responses that appear to be
unnecessarily delayed or cavalier.

Michael Dixon
Complaints and Standards Officer
Waikato BOP Branch




HONORARY SOLICITOR
WAIKATO HISTORICAL SOCIETY

The Waikato Historical Society is a non profit making
organisation which maintains Hockin House in
Selwyn St, Hamilton, as a historic educational centre
for the community.

Unfortunately, the recent death of Athol Bishop has
left the Society without an honorary solicitor. The
duties are not demanding, they amount to occasional
legal advice and endorsing periodic changes to the
constitution. There would be no requests for Heritage
Orders or any matters involving people with no direct
bearing on the Society.

If you are interested please contact Benedict Ryan
for further information. benedict.ryan@lawsociety.org.nz

For confidential investigations,
corporate recovery, and
restructuring advice

Call David Blanchett for a
no-obligations discussion on
(07) 838 3838

Cnr Bryce & Anglesea Streets,
Hamilton

HAMILTON HIGH COURT LIBRARY

All lawyers are reminded that in addition to the library at the Society premises on Anglesea Street which
Is accessible 24/7, the Hamilton High Court law library is available during business hours.

There is also a very comfortable lounge with tea and coffee facilities, tv, dvd player adjacent to the
library for counsel’s use when appearing in the High Court.

Please contact Benedict or Glenis at 07 838 0264 for the pin humber to access.

Valuable Tips for Life No. 2

Aim for Greater Heights
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Chris Tomaszyk of Eagle Law, Papamoa
Born 15 November 1957. Died 15 August 2008.
In loving memory of a treasured Husband of Louise,
Father of Samuel (6) and Marek (3), Son, Brother,
Brother-in-law and Uncle who passed away so suddenly
(from a heart attack) one year ago.
The family wishes to sincerely thank those in the legal
profession, who have supported them in various ways
over the last 12 months.

We would like to gratefully acknowledge the kindness
and expression of sympathy shown to us.

Chris is so sadly missed, but his memory lives on.

Nina Tomaszyk, Auckland
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