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1. The Society’s Criminal Law Committee has many times discussed whether or not the

defence of provocation should remain, particularly in relation to the Law Commission

discussion document and report on the topic.

2. The Law Commission’s recommendation to abolish the partial defence of provocation

without introducing alternatives was in the context of its proposals for a Sentencing

Council and sentencing guidelines, which are now not continuing.

3. Provocation as a defence is problematic, in that it is not easy to explain or for a jury to

understand.

4. The Criminal Law Committee has been, and continues to be of the view that the defence

of provocation should be retained pending the development of other forms of defence.

5. The committee’s position is based on four grounds:

 the labelling of people as murderers who have been subject to provocation is not

always appropriate;

 the determination of whether there was sufficient provocation to reduce the

charge to manslaughter requires the input of the community as a whole rather than

just that of the sentencing judge;

 the committee is not convinced that sentencing guideline cases would enable

finite sentences to be imposed for murder which would reflect a lesser culpability;

 if the partial defence were to be abolished, juries might convict on the alternative

charge of manslaughter based on their sympathy for the defendant rather than on

rational grounds.

6. Other forms of defence could include, for example, diminished responsibility or degrees

of murder.
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7. Attached for the information of the select committee is a letter dated 20 December 2004

to Dr Warren Young, Law Commission, (with attachment) setting out the position of the

Society’s Criminal Law Committee.

John Marshall QC
President
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