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LEAKY HOMES 
Updating advice for trust and conveyancing / property lawyers  

(Part One in a Two Part Series) 
 

Many of you will have seen the recent 

media reports following regarding the 

Governmentôs investigation into the 

extent of the leaky home crisis and 

Councilsô efforts to have the 

Government contribute to a portion of 

leaky home remedial costs on a no fault 

basis. The Government has maintained 

that it has no liability and has indicated 

that while it may be prepared to provide 

loans to home owners, it will not 

contribute any significant sum towards 

actual repair costs.  

Accordingly, the status quo remains and 

affected home owners are required to 

bring claims in the Weathertight Homes 

Tribunal or the Courts to recover 

compensation. As such, lawyers 

involved in conveyancing and trusts 

need to remain alert to the developing 

legal issues. 

Trust Traps 

There have been two significant 

developments in relation to claims by 

trusts. The first is that contrary to earlier 

determinations, claims for general 

damages (stress) by trustee owner / 

occupiers (e.g. Mr & Mrs Jones who live 

in the house and are trustees of the 

Jones Family Trust) are now being 

dismissed on the basis that trustees are 

not legally entitled to claim for stress.  

Given that the Tribunal and High Court 

usually award general damages of 

$20,000 - $25,000 per owner (ie 

$40,000 - $50,000 for Mr & Mrs Jones) 

this often has a significant financial 

consequence.  

The second and more significant issue 

relates to contributory negligence and 

the consequences of transferring the 

property to a family trust. There have 

been a number of recent cases in both 

the Tribunal and the High Court 

regarding owners who had some limited 

knowledge of possible leaks and later 

transferred the property to a family trust. 

In those cases the Tribunal and the 

Court have both found that the trustee 

purchasers were contributorily negligent 

for purchasing with knowledge of the 

defects (even when that knowledge has 

been quite limited) and have 

significantly reduced the amounts of the 

awards to which the owners would 

otherwise have been entitled. 

Further, there has been a recent case in 

which the High Court found that a 

purchaser was contributorily negligent 

even though she had no knowledge of 

the leaks or building defects. The 

Courtôs reasoning was that given she 

purchased the property in May 2005, 

after there had already been 

considerable publicity about the leaky 

homes crisis, and because she failed to 

obtain a pre-purchase inspection report 

prior to committing to the sale and/or 

making other enquiries to protect her 

position, she was contributorily 

negligent.  While this case was not one 

involving a trustee owner, the principle 

applies equally to trustee purchasers. 

The consequences in these cases for 

the owners have been significant, as 

findings of contributory negligence have 

reduced their claims by between 20% 

and 75%. Accordingly, for a standard 

$200,000 claim this will mean a shortfall 

of somewhere between $40,000 and 

$150,000. 

Continued on page 5 
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Will Enquiries 

Would any practitioner holding a will for the following deceased persons please notify the Branch Manager 
urgently.  
 

PICKUP,  Annloch Lexie   Died on 22.11.09.  Late of 4 Ruakiwi Road, Hamilton, Widow/Pensioner 
 

MARTIN,  Petria Marie Died on 29.09.09 as a result of the tsunami in Samoa.  Late of Matamata, instructor. 
 

RAWSON,  Herbert William Died on 12.01.10.   
 

SEIULIALII,  Samuela Peter Leuii Died on 12.05.02.  Late of 3 Baird Road, Tokoroa, Retired Trades Assistant. 
 

GOSLING,  Raymond George Died on 21.12.09.  Late of Hamilton. 
 

BULMAN,  Gordon Alexander Died on 29.11.09.  Late of Tauranga during the 1980-1990 period. 

 
MEEK,  Richard Jeremy Died on 03.01.10.  Late of 65 Rangitira Drive, Mangakino formerly a Boatbuilder. Retired. 

FARQUHAR,  Matelita Rose Died on 23.11.09.  Late of Matamata Country Lodge.  Retired. 

 
 

Practice Notes 
Would Practice Managers please email the branch benedict.ryan@lawsociety.org.nz with any changes in your firms.  If 
your practitioners are not receiving LawTalk or Branch Brief, it is because the Waikato BOP Branch does not have them 
listed. 
 
Jacqueline Stephenson to Kaimai Law   Rob Vigor-Brown  to Moana Law 

Louis Te Kani from Barrister Sole to Moana Law  Shayne Lawrey to Shayne Lawrey Barrister 

Anamika Singh to Bogers Scott Shortland   Rochelle McKenzie from Victoria Whitfield 

Gisele Schweizer to Gisele Schweizer Barrister  Toni Dobson to Environment Waikato 

Emma Gray to Hamertons Lawyers Ltd   David McGregor to Holland Beckett 

Deanne Hannan from Kawerau to Kerikeri   Jessica C Tye from Simpson Aspen Law to Auckland 

Carl Schreiber to OAC Ltd    Lauren Vickers to Holland Beckett 

Bruce Johnston to Bruce Johnston Barrister  Mary Hill from Cooney Lees & Morgan (maternity leave) 

Anna Rutten to Bethlehem Law    Carmel Hood to Livestock Improvement (from maternity leave) 

Alison McCourt to Waikato University, Dept of Accounting  Catherine Evans from Gallie Miles to Crown Law, Rarotonga  

Sommer Paekau from Barrister to non practising  Scott Ratuki admitted to the partnership of Tompkins Wake 

Vicky Weinberg from Sharp Tudhope to EMA Northern Inc Prue Dawson admitted to the partnership of Tompkins Wake 

Brigham P Nordstrom to Norris Ward McKinnon  Rhys Ellison from Beattie Rickman Legal to Rangitauira & Co. 

Stephen Potter to Ngapo-Lipsombe Law    Karla Kereopa to Te Nahu Lovell & Co. 

Martyn Chambers from Bogers Scott Shortland to Gallie Miles 

Joelene Patuawa admitted to the partnership of Jackson Reeves 

Mark Copeland from Blackman Spargo to Mark Copeland Lawyer (MJC Legal Ltd) 

Darryl Andrews from Rotorua DCLC to Sandford & Partners 

Vivienne Cammock from Cheryl Simes to Vivienne Cammock Barrister 

Paul D Pointon from McCaw Lewis Chapman to Beattie Rickman Legal 
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ANNUAL GENERAL MEETING  

The first Annual General Meeting of the 

Waikato Bay of Plenty Br anch of the New 

Zealand Law Society will be held on  

Tuesday 23 March 2010  

At 5.30pm  

At the NZLS WBOP B ranch office  

109 Anglesea Street, Hamilton  

FLYING START 

The first flying start course in this district for 
2010 will be held 

 
Saturday 6th March and  

Saturday 13th March.  
Attendance both days is required. 

 

At NZLS Waikato BOP branch office 
at 109 Anglesea Street, Hamilton. 

 

Please email the branch for an enrolment form 
waikatobop@lawsociety.org.nz   

Or download from the website at the following 
link 

http://www.lawsociety.org.nz/home/branches/
waikato   

NZLS Find a Lawyer service 

Many lawyers in private practice have still to take up the opportunity to market themselves for free through the new 
NZLS Find a Lawyer service. The service is now up and running on the NZLS website ï see 
www.lawsociety.org.nz/home/for_the_public/find_a_lawyer 

It differs from the Register of Lawyers. The register provides the ability to check that a particular (named) person 
holds a current practising certificate, and you need the actual name of that person to check that. 

Find a Lawyer gives people the opportunity to search by area of practice ï so someone in need of a lawyer 
specialising in ACC matters, for instance, can choose óACCô from the drop-down menu in the óArea of Practiceô box 
and they will get a list of lawyers who do that work. They can also define their search by location and languages 
spoken to narrow it further. 

While all lawyers are listed by name as the service is run off the Registry database, their practice areas are not 
automatically included ï lawyers need to nominate those and ask for them to be displayed. 

The NZLS emailed all lawyers in private practice in November telling them how to be included and asking that they 
check the accuracy of their information. 

However, many have still to log in despite this representing an excellent and free marketing opportunity for 
practitioners. Not only is it in their own interests to be included (most people will search by area of practice), but 
the service will be of most use to the public if it is as comprehensive as possible. 

All lawyers in private practice are included in the Find a Lawyer service ï including law firms as a whole, barristers 
and Senior Counsel/Queenôs Counsel. 

As well as showing the usual postal, phone and fax contact details, the search can provide a physical and email 
address (if the lawyer selects this option), plus areas of practice and languages spoken. 

To make sure your areas of practice and languages spoken are included, visit www.lawsociety.org.nz home page 
and click on óLawyer Loginô on the right hand side. When your individual screen comes up, check your ópersonal 
detailsô and correct as necessary. Then go back, click on ópersonal statisticsô and complete the charts for areas of 
practice and languages spoken, and select the óshowô buttons at the head of each chart. 

You can also elect whether you want your email and physical address to be displayed. If other details need to be 
changed, contact the NZLS Registry at registry@lawsociety.org.nz or tel 0800 22 30 30. 

LawTalk 743, 1 February 2010 

 

mailto:waikatobop@lawsociety.org.nz
http://www.lawsociety.org.nz/home/branches/waikato
http://www.lawsociety.org.nz/home/branches/waikato
http://www.lawsociety.org.nz/home/for_the_public/find_a_lawyer
http://www.lawsociety.org.nz/
mailto:registry@lawsociety.org.nz


 
 
 
 

 

  

 

 

BUSINESS RECOVERY SERVICES 

For confidential investigations, 
corporate recovery, and 

restructuring advice 
 

Call David Blanchett for a  
no-obligations discussion on  

(07) 838 3838 
 

Cnr Bryce & Anglesea Streets, Hamilton 
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High Court Allows Service of 
Proceedings on Facebook 

 

by Allison Ferguson & Felicity Monteiro - Wilson Harl 
 

On 16 March 2009, the New Zealand High Court ruled 
(in Axe Market Gardens Limited v Axe CIV-2008-485-
2676, High Court Wellington, 16 March 2009, Gendall A 
J) that substituted service could be made on a 
defendant overseas via Facebook, where newspaper 
advertising could not be effectively targeted.   
 
The case involved a claim by a company, Axe Market 
Gardens Limited against its minority shareholder, Craig 
Axe for allegedly taking approximately $241,000 from 
the companyôs account.  The money had apparently 
been accessed by the defendant via the internet while 
he was residing in England.  It was taken in several 
separate transactions with the assistance of a second 
defendant who was able to be served in the ordinary 
way.   
 
The plaintiff company, however, had difficulties in 
locating and serving Mr Axe.  It was known that he was 
living in the UK, but his exact location was unknown.  
This made the effective targeting of newspaper adverts 
impossible.  Mr Axe had corresponded via email and 
was also known to have a Facebook site.   
 
In the circumstances, the High Court had little difficulty 
in ordering that the plaintiff was able to serve its 
proceedings via Facebook and email in order to prevent 
Mr Axe from avoiding service and frustrating the 
proceeding.   
 
This is the first time that the New Zealand Courts have 
allowed the service of proceedings via Facebook, but 
follows a decision of an Australian Court allowing 
service of a default judgment on the Facebook site. 

EMAIL SCAMS  
 
All practitioners are advised that there are 
the usual investment, easy millions and 
partnership scam emails circulating at 
present. 
 
These are scams. 
 
Do not respond to 
them. 
 
Do not even open 
them. 
 
Ignore and Delete!  

 

Liquid Legalese will recommence on  

Thursday 4 March at Le Dome.  
 

Come along for a drink, nibbles and a natter.  
 

All new lawyers and old lawye rs are invited!  
Reminder e mail to follow closer to the date.  
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Valuable Tips for Life No. 6 
 

Rely on your trusted partner to watch your back 

 

Christmas BBQs 
 

Three very enjoyable BBQs were held prior to Christmas in 
Hamilton, Rotorua and Tauranga. 
 

Thank you to our principal sponsor Medical Assurance 
Society whose staff did a great job keeping the BBQ going 
and drinks topped up for those in attendance. 
 

The Hamilton BBQ was well supported with at least 50 
practitioners attending over the couple of hours. 
 

Rotorua turned on a magnificent afternoon and as usual, 
lawyers from Rotorua attended in large numbers and 
everyone had a wonderful evening. 
 

Due to inclement weather the first scheduled Tauranga BBQ 
was postponed and held the following week. It was 
unfortunate that more Tauranga lawyers didnôt attend, it was 
a beautiful evening and the venue at Harris Tate was 
absolutely ideal. Hopefully better numbers at the next event! 
 

Photos of Hamilton and Rotorua BBQs are available at 
http://www.flickr.com/photos/lawsociety/sets/  

From front page 
 

What you need to know ï Advice to clients 

Owners wanting to transfer their property into a family trust should be advised that if they are aware that their 

home may have leaks or building defects, then there is a significant chance that their ability to pursue the 

parties responsible (eg the Council, the builder, architect etc) for the cost of remedial works will be significantly 

compromised. In addition, even if the owners 

are unaware of any issues themselves, the 

trustees would be well advised to obtain a 

pre-purchase inspection report prior to 

purchasing the property in order to protect 

themselves from an allegation of contributory 

negligence. 

Finally, if the owners transfer the property to a 

trust, they run a significant risk of foregoing 

any claims for general damages (stress) to 

which they would otherwise likely be entitled 

(regularly in the sum of $50,000 for husband 

and wife owner occupiers).  

This is the first in a two part series. The article 

in next monthôs newsletter will provide an 

update on the recent cases involving claims 

against vendors under clause 6.2(5) of the 

ADLS sale and purchase agreement. 

Nathan Smith is a civil litigator with 

expertise in building and construction law. 

 

 

HOLLMAN LEGAL  
 

I am now in sole practice and available 
for locum assignments  

in the areas of residential/commercial 

property, Maori land, local government 

and trusts.    

My details are:  

 

Karen Hollman  

Barrister &  Solicitor  

Hollman Legal  

25A Sophia Street, Glenholme  

Rotorua 3010  

 

T: 07 348 5022  

F: 07 348 9423  
E: karen@hollman.co.nz  

 

http://www.flickr.com/photos/lawsociety/sets/
mailto:karen@hollman.co.nz
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Christmas drinks held at Agenda 

Wendy Law, Glenda Graham, Jane Quinn, Jillene Peters Jemma Stewart, Sarah Rawcliffe, Gina Jansen 

Sarah Retter, Amy Heinrich, Karen Shaw, Charlotte Isaac, 
Amanda Bedford 

Jacqueline Derbyshire-Lloyd, Miriam Sharplin 

Renika Smillie, Annette Edwards, Jacky Walker Rebecca Guthrie, Jamie OôSullivan, Judge Harland 

Nikki Edwards, Jaime Bright, Jemma Stewart Claire Feasey, Michelle Hooper, Judge Maze, 
Fiona Amarasekera 

These photos are online at http://www.flickr.com/photos/lawsociety/sets/72157623121802237/  

http://www.flickr.com/photos/lawsociety/sets/72157623121802237/

