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Dear Professor McLay
Review of the Credit (Repossession) Act 1997

The New Zealand Law Society (Law Society) welcomes the opportunity to comment on the Law
Commission’s Review of the Credit (Repossession) Act 1997 issues paper. The submission has
been prepared with assistance from the Law Society’s Commercial and Business Law Committee.
Comments are set out below.

Chapter 2 — Principles and scope

1. What are your views on the nature and extent of the problems occurring with the Credit
(Repossession) Act? Have you suffered, or do you know of people who have suffered harassment
or oppression in the context of a repossession? Describe and give examples of the problems.

The Law Society finds it difficult to comment on this. Members are aware of complaints of
harassment and oppression from consumers in circumstances where repossession is carried out in
a legitimate manner but because of the nature of the goods which are repossessed (for example,
beds or refrigerators), the removal of those goods creates difficulties for the consumers concerned.
That is not to say that repossession is always carried out within the rules set by the Credit
(Repossession) Act.

Chapter 3 — The Act generally

2. What are your views on whether the Credit (Repossession) Act currently strikes the right
balance between the interests of consumers and lenders? Why?

Taken in isolation, the Law Society’s view is that the Credit (Repossession) Act does strike the
right balance between the interests of consumers and lenders. As noted by the Law Commission,
it is unfortunate that this review is isolated from a review of the Credit Contracts and Consumer
Finance Act 2003 (CCCFA) and in particular from the suggestion that lenders should be required
to ask consumers to declare their ability to make repayments in relation to each credit contract
entered into. Due diligence before the contract is made would reduce the risk of repossession.

A further point is that the hardship provisions of the CCCFA should be able to seamlessly
coordinate with the severe remedy of repossession.

The Credit (Repossession) Act has done much to tidy up the repossession industry.



3. Do you agree that the Credit (Repossession) Act should be incorporated into the Credit
Contracts and Consumer Finance Act?

Yes. By way of example, when the CCCFA came into force in 2005, the Commerce Commission
(newly charged with enforcing the Act) published an excellent guide for the credit industry.
However, that guide made no mention of the Credit (Repossession) Act which of course fell
outside the Commerce Commission’s brief. A further example is the lack of detail about
repossession in the CCCFA disclosure statement.

From the perspective of the finance industry, it is important to have all of the obligations
encapsulated in one statute. The Law Commission’s holistic approach is supported.

4. Is the Credit (Repossession) Act, in your view, so fundamentally flawed that it requires total

replacement? If so, what are the policy issues (if any) that lead you to this view? What are the
drafting issues?

The Law Society does not believe the Credit (Repossession) Act is fundamentally flawed. It sets
out simple and clear procedures which are intended to give debtors opportunities to avert
repossession.

5. Are there other issues with the operation of the credit (Repossession) Act that our review of the
Act should address?

Credit repossession is inextricably linked with other enforcement activities under the CCCFA.
The Law Society therefore is of the view that the Credit (Repossession) Act should form part of
the CCCFA, either as a separate Part or as a schedule.

Chapter 4 — Better protecting the parties

6. Do you support adopting the Canadian approach in New Zealand, which prohibits certain items
from being taken? Why?

In concept, prohibiting the seizure of certain items is supported (see answer to next question).
However the items listed in the Canadian example are the very items which might well be the
subject of a credit contract and in any case could represent the significant tangible assets of the
applicant for credit. If they could not be used as security, the applicant could be denied credit,
particularly where that credit was for goods of lesser value but of household significance, for
example refrigerators.

7. Would the proposed prohibited items from the Moneylenders (Licensing and Regulation)
Member’s Bill be useful inclusions in a new clause of this kind?

Yes. But the key point is that they should not be used as security, unless the credit was advanced
for their purchase. It is also suggested that taonga such as tapa should be considered for inclusion
in the list, as that is the kind of fragile collateral which could be seized and used to pressure
debtors into waiving their rights to apply for a credit contract to be reopened.



8. Should a provision similar to section 25 of the Hire Purchase Act 1971, relating to variable
credit, be introduced?

It is important to remember that the Hire Purchase Act 1971 predated the existence of credit cards,
let alone debit cards, and was drafted at a time where even mortgages were difficult to get, let
alone personal loans. At that time variable hire purchase agreements were relatively common and
were probably the only way for consumers to acquire ongoing credit. A more sensible approach
with respect to revolving credit contracts would be to assess the collateral which could be
repossessed from the perspective of that last purchased, i.e. work backwards from the most
recently purchased items until sufficient collateral was repossessed.

9. Should provisions for the voluntary return of goods, in sections 364 and 36B of the Act, be
strengthened, by requiring creditors to accept the return of goods for resale?

No. This would effectively abrogate the contract for sale and purchase and place a considerable
burden on creditors and retailers. Further, it would be open to abuse by consumers who did not
necessarily suffer hardship but just decided they wanted to upgrade their goods. It would
therefore raise the cost of credit for all consumers. Having said that, if it is decided that creditors
should be permitted to return voluntarily, creditors should be able to make use of procedures
which parallel post-repossession procedures in order not to be disadvantaged, with the exception
that the return, being voluntary, should be final. If it were not, creditors could be subjected to
continual return and recovery by consumers.

10. Is there support for a provision modelled on section 24, wiping all interest and default charges
off the debt, if prescribed timeframes have been breached? Why?

No. Again, this would be open to abuse by consumers who could (and can) easily cause time
frames to be exceeded. There is already a sanction against creditors who exercise rights too early:
they are misleading consumers as to their rights and therefore breaching section 13(i) of the Fair
Trading Act 1986.

11. Should New Zealand have more explicit anti-harassment provisions in the Credit
(Repossession) Act, governing the conduct of the repossession itself, and/or other contact between
debtors and creditors? If so, what particular kinds of harassment should be prohibited (eg, might
sexual harassment be an issue, as well as intimidation)?

This is doubtful. While the definition of “harassment” or “intimidation” might be made more
explicit, it would inevitably lead to allegations against those who did not in fact intimidate, while
creditors who did intimidate would still frighten consumers, discouraging them from taking
further action. The oppressive conduct provisions of the Credit Contracts and Consumer Finance
Act 2003, coupled with offences under the Crimes Act 1961 (demanding money with menaces)
are sufficient.

12. Should New Zealand consider a provision, requiring consent of a court order or other
enforcement agency for repossession, when the amount of debt owing has been reduced? If so,
which of the Australian and United Kingdom models (the United Kingdom one being slightly
simpler, with no proviso) is preferred, and what should the threshold be (eg, less than 25% owing,
or a larger amount)?

No. This would act as an incentive to the small but significant number of consumers who would
prefer to pay the minimum sum and then pay no more, on the reasonable assumption that it would
be more problem than it was worth for the creditor to pursue enforcement action. Other



consumers would therefore pay (via interest rates) for the deficit. A court order would be useful
only in situations where the collateral has been removed to another location under the control of a
party other than the debtor.

13. Should a good faith requirement be introduced in New Zealand? If so, would a generically
drafted provision suffice, like Alberta’s, that simply requires lenders to act in good faith, or would
more detail be required to make it work?

Good faith is a difficult concept.! If any good faith requirement were to be introduced, it should
apply to consumers as well. (See also the answer to question 16 below).

14. What are your views on a code of ethics for the lending industry, analogous to the real estate
agents’, builders’, and private investigators’ examples?

In concept a code of ethics is a good idea in that it creates a coherent standard for conduct.
However, there would have to be a mechanism for drawing in all lenders. Use of the term
“industry” implies a degree of relationship between all lenders. This is far from the case as was
discussed at the Financial Summit on 11 August 2011. A code would be useless if fringe lenders
(whether legitimate or illegitimate) could avoid it. The Society also notes the Financial Services
Federation’s Responsible Lending Guidelines (attached) which are also worthy of consideration as
a model.

15. Are there gaps or problems with the Credit (Repossession) Act, from creditors’ point of view?
The Credit Repossession Act appears to work reasonably well.

16. What are your views on the North Western Territories provision, under which a debtor may be
penalised for acting in bad faith? Should New Zealand introduce a provision of this kind?

Yes. This is an all too frequent occurrence. It would also be appropriate to list factors which are
inherently seen as bad faith, for example the consumer sells or moves the goods before
repossession and refuses to give the creditor accurate information as to their current location.
Chapter 5 — Remedies

17. Do you have any comments on the adequacy of post-possession remedies? Do you agree with
our preliminary view, that there seem to be some gaps in this part of the Act?

Breaches of the repossession and post-possession procedures carry sanctions, since they mislead
consumers as to their rights and thus breach s 13(i) of the Fair Trading Act 1986.

18. What are your views on the three options set out, for possible changes to the relief provision?
If you consider that change is required, can you give examples of ways in which the current
provision is less than effective?

There is no particular need to provide additional sanctions in view of the consumer’s rights under
the Fair Trading Act 1986. The interplay between this Act and the Credit Contracts and

' See Drafting Commercial Contracts, F. Goldsmith & D. Webb, 1 April 2004, NZLS Continuing Legal Education.




Consumer Finance Act 2003 is often overlooked, although not always by the Commerce
Commission which is the enforcement body for both. Discretionary relief should not be a sanction
on creditors, but a flexible remedy for consumers which takes account of the circumstances. No
change is needed.

19. Do you think that the Australian approach is likely to be more, or less, effective than New
Zealand’s, in being more specific about the types of remedy?

In our view it is likely to be less effective. When remedies are highly prescriptive, it is easier to
work around them. ‘

20. Do you think that there is any merit in separate provision for invalidation, given the current
scope of the existing relief provision? If so, why?

Where a contract is illegal, the Illegal Contracts Act 1970 makes that contract per se
unenforceable. It is for the creditor to ask the Court to validate the contract so it can be enforced
in whole or in part. No change is needed. By way of clarification only, it may be appropriate to
point out in the enforcement provisions in the Credit (Repossession) Act and the CCCFA that the
provisions of the Illegal Contracts Act apply to credit contracts, although this is the status quo.

21. Is the pre-possession offence in section 11 effective? Should anything be done to make it more
effective? Should there be similar offences for repossession and post-possession breaches?

We agree with the sentiments set out in paragraph 5.24: invalidation would add confusion. There
are already offences under s 13(i) of the Fair Trading Act for breaches of procedures. These relate
to post-contractual conduct and are therefore not affected by the Illegal Contracts Act.

22. Alternatively, should offences targeted at creditors be abandoned, and (perhaps amended)
provision for relief relied upon instead, as a more effective deterrent?

This is worthy of consideration. It is difficult to see statutory penalties as other than something
which could be taken into account as a cost of doing business. There are already sufficient
offences targeted at creditors. Note that this is quite independent of provisions for relief.

23. Should repossession agents be personally liable for breaches of the Act? Or is the status quo
appropriate, where liability rests on the creditor?

Both repossession agents and creditors should be strictly liable, with defences parallel to those set
out in section 44 of the Fair Trading Act 1986.

24. Do you agree breaches of the Credit (Repossession) Act should have possible repercussions
Jor the licensing of lenders, under the Financial Services Providers (Registration and Dispute
Resolution) Act 20087 Why?

Not necessarily, unless they have been convicted of other criminal offences. It is noted that a
person subject to a banning order under section 108 of the Credit Contracts and Consumer Finance
Act 2003 is disqualified from registration as a registered financial service provider (Financial
Service Providers (Registration and Dispute Resolution) Act 2008, s 15(2)(c)). This is in its own



right a sufficient sanction. Any contracts entered into by unregistered lenders are inherently
illegal contracts and thus unenforceable without the sanction of a court.

25. Should the Financial Service Providers (Registration and Dispute Resolution) Act 2008
require any sort of qualitative assessment of the fitness of a financial service provider? Should
such a requirement address only consumer credit providers (who offer one particular type of
financial service), or all financial service providers?

The definitions in the Financial Service Providers (Registration and Dispute Resolution) Act are
so broad that it might well be difficult to limit this. Again, the Commission’s attention is drawn to
section 108 of the Credit Contracts and Consumer Finance Act 2003 which would seem to achieve
this objective already.

26. Do you think that repossession agents need to be licensed? If yes, are your views on this
affected by whether licensing of lenders is also introduced (ie, might the latter approach offer an
acceptable substitute, if the conduct of agents used by those lenders was a relevant factor)?

Yes. Repossession agents are usually independent contractors. Licensing of lenders only assumes
that every lender has been able to check on the status of every repossession agent it is likely to
use. It is common, for example, for lenders to instruct repossession agents in other parts of New
Zealand where goods have been relocated. Licensing would give a degree of assurance to lenders.

27. What are your views on the pros and cons of court-ordered entry requirement? If you do not
support such a requirement, why not? Why is the New Zealand context different from those in
Australia and the United Kingdom?

We strongly doubt the efficacy of this requirement in the current environment: the doubts raised in
paragraph 6.22 are supported. It is also understood that in many repossession situations goods are
voluntarily relinquished where consumers do understand their obligations.

The New Zealand context is different from the Australian context because of New Zealand’s
history of nationally consistent law with much more open consultation at a national level. Also,
New Zealand has had consistent contract law statutes for a much longer period, so the law is better
and more coherently understood. The UK situation is now modified by the need to comply with
EC directives. The regimes are not comparable at all.

28. Should a court take this role, or some other authority? If another authority, who would you
suggest?

If a special permit is required, only a court should be able to provide it. This would be an issue for
the justice system only — from the perspective of both creditor and debtor.

29. Should the right of entry to residential premises remain contractual, or be conferred by the
Credit (Repossession) Act?

A statutory right would clarify the parties’ obligations and reduce the risk to creditors.




30. What are your views on the likely efficacy of the Financial Services Providers (Registration
and Dispute Resolution) Act 20087 Do you think it will make a difference to any problems
currently being experienced?

The Financial Service Providers (Registration and Dispute Resolution) Act may not make much
difference to the problems experienced in the short term. Problems are often caused by
unregistered fringe lenders. It is more likely that these persons will still fall under the radar (as
disclosed in the research papers provided to the August 2011 Financial Summit, approximately
40% of lenders appear to be unregistered). Of more use is the fact that credit contracts entered
into by an unregistered lender are illegal and per se unenforceable. Further, the Financial Service
Providers (Registration and Dispute Resolution) Act provides for disqualification of persons found
to be acting as unregistered financial service providers. It is the Law Society’s view that
unregistered lenders will always appear in the market place, but are likely to reduce over time as
consumers realise that their contracts are unenforceable.

31. Do you support the Commerce Commission taking on the Credit (Repossession) Act
enforcement role?

The Commerce Commission already has this role through its enforcement of both the Fair Trading
Act and the Credit Contracts and Consumer Finance Act 2003,

32. If not the Commission, who else? An existing agency, and if so, which? Or perhaps, a new
industry-funded body?

See above. Further, the Society is concerned that enforcement by an industry-funded body would
oust the jurisdiction of the Court and would result in an inherent conflict of interest.

Thank you for the opportunity to comment on the issues paper. If you wish to discuss this
submission, the Commercial and Business Law Committee convener John Horner can be
contacted through the Committee Secretary, Vicky Stanbridge (email
vicky.stanbridge@lawsociety.org.nz, or ph (04) 463 2912).

Yours sincerely

Anne Stevens
Vice President



NOLLYHHEUE ] SEOIAMES TTVIONVYNL]

54

GAEVOMNY LS HIITONI NivYd

V*EMHZ_E

PUE $1DEU0T 1P B4 Ag pa
BUImoLog BI2 OUM SIBLUNSUOD IC

‘Andel LupD NoA jou) upo) o jJeb Luop
NOA 2Ins 230W DUD NOA diBy O 0D i IBpuUs)
Sjcsuodssl D oYUM NOA SR SINYDOIC SIYL

ERSOU INOA DUD UOIDIYS INOA
DUDISIBDUN ABLL 8INS 80U O] DO SI9pUe

moA Of secsuodsa;
DUIOS SO (JI8pUd] 8L ABUOW NOA Buipus]
uounsunBIo eyl ‘uno] D 1o} Addn NOA uaym




ZuBloysymmm
NC.~>O@.r:CuEOuA>>§>> .
NC.W>GO.m.,_Ctm\“m;_smr_Ou.gg\S .
NC.@?YU@ﬁOmﬁ\/;\S .
:Asuow buimosiog
INOQR UOIIEWIOUT [NJISN 3PIACIC YDIUM SUSTUDM
sl
asau) poydn VM JUBLIHLILIOD & 800D SADLY
CuIe

DHAIBE DDLU &Y

H 3§ Ted

“Ald1ey NOA
1ees) osje sauabe uoissassodal ayy auns bupjew
pue Anublp yum Auadoad inok pue nof bupessy -

1DLHUOD URO| 3
U A3anoas se paweu Auwdoid sy Auo Buissassodas .

passassodat st Auadoid aya a10jaq suondo Juswied
12410 1N0GR NOA ||91 01 SLI0YD ajqeuoseas bupew .

sapnput Aiey paieasy Buiag "piedas ag 01 1ybir e sey
os|e 1apual a4 1ey) Buliequawal ‘Alie) paiess aie nok
‘Dassassodal aq 01 sey Apadoid INOA 31 1eY) Bans e .

1RU} 10] 3SR NOA Ji (PUBEDT MBN SUIODU] PUE JIOM
se (ons) Japiaoid a21AI8S [p1D0s Aue yum [eap oy noA djay - -

18U 10) SR NOA JI L0SIApE
19BPNE 3Y1 YUM P0M pUe 10SIApe 18DBpng B 01 NOA 188t

Aauoul INoA abeuew 01 153¢] MOY INOTE 3IAPE NOA

H UeS OUm BUCBLLOS O) NOA BULLB a1 2PN AR SIUL

diys paey @28 AJusppns 1o “Aauout InoA yim swajgold
Buiaey 212 NOA J SUDRN[OS PUlY 01 NOA YUM SIOM -

AN

0s Op 01 3jgissod s
1 2IOYM U0} INOA JO SWIB) 3yl Bunenobauat apndul
Aew siy g stuatuked ssiw nod i Ajqeuoseal nokesn -

“ajgissod se Uu00s se 1apual INoA
15R1U0) pInoys noA ueo) ok buided ajgnoiy Buiaey are noA ji

Buoim ob sBuiyl i noA Buidioy

‘ueo| o
Joy Aidde nod swi ayy e uonewious sigy nok aalb -

Anoes se apaoid noA

fedoud Aue Jo 81es 8y} 10 woIssassodal apnpul ybiw

y21ym ‘1 Buikedas 10U Jo 3nsad a1 pue ‘ueoj e Buiaey
UM SWI0D 1RUL SHSH D) puBISI2pUN NoA auns axew -

noA Ag pooisiapun
S PUR SIUSWNDOP URO| INOA Ui PagLIdsep Ales)d s ueoy
INOA 104 Andas se pasn Auedoad Aue 1eyl auns axew -

URO| INOA 10§ A3INDas

se pasn Bujag Anedoid a1 Inoge SUCISDSP Jey djewr -
$29) pue saje 1sa101U) Duiutejdxe

Apea) Buipnpul ‘suoRIpuod pue sual ey nodaalb - -

13e0u0D e ubis nok aioeyg sanipqisuodsal pue
syyBLnoA Buipnpul ‘ueop syl Inoge Bulyifians
pUEISIBPUN NOA 3Ins 3jewl 011590 Aisa By op -

pupjsiapun noA ains BUDIDN

51e0h 10 SPasU INOA 193U 10U {im ueo] jo adAy sy -

ueo| 2yl Aedar 01 pley Ajpwanxa 1l puy pinom nok -

ueo| oy Aedat 01 sjgeun ag pnom nok .

oy} )i Buipioed

NoA 10} Jybu 1 unoj

“158¢) NOA UNS PINoM Jey) urof Jo adAy oy .
10} Asuow a1 paau noA 1eym .

104 11 pBSU
noA Buoy moy pue Kauow syl paau nod aep oy -

AAOLIOC 01 I PINOM NoAJunowe ayy -
IN0QE Yse ARUW S1HPUSY 'SadURISWNDID uo buipuadag

sjeob pue spaau
INOA pueRISISPUN 0} 159G HBYY OP [[IM SIapud| ajgisuodsay

(udiew IoU
op papircid SIUBWINDOP 10 UoNReLLIOUL Aue JI AjjR1odsD
‘B1dWIRXS 104 SIBPUB] IDLIO YU SARM JaLp0 UL Buppayd -

sardosojoyd 1snf 10U ‘spuawndop [pubuo 295 01 Dupse .

JURILINODIR 40
tad anoA Yim .

1Aojdwa ok 01 Hujjel ‘uol
puodssed v -Ba) sjuswIndop AJuUap: 2as 0 bupse .

SIUBUIDIRLS YR
pue ‘swinel xel ‘sciysfed jo ssidod oy bupse -

podal 1posd ok jo Ados e Bunyeb -

spnpuE AeL joodd 'saourRISWINDID oA uo Buipuads(

uolIeNS |eiDURUY
InoA Inoge Jooud 10y 3jse 03 Padu Aew siapus) ajqisuodsay

(18D 10 BSNOY € SB LDNS) INJBA HDY pUe 519558 -

noA uo Juapuadap Afjenueuy
212 oym ajdoad Jo SBgWNU BUY pUR (Y] 1apun aie noA §i
Apeadsa) abe ok Buipnpul saURISWNDID [RuosIad .

AI0ISILY PRI .

suro] Bupsixa ok Kedal
01 pasn 3q (I URO| MU INOA 1aYIaym pue suroj Bupsixa -

(ueoj e Aedar o1 Aujge
N0 3HURYD 1YHBIW 1BYY SIIURISUNDID {ensnun Jo [epads
Aue pue) aui1 01 SWwl Wouy dn swod eyl sasusdxe Byo -

(dDURINSUL SE YONS
sasuadxa Apeak 10 Ayiuow pue uoddns ppys ‘sigep
12U10 Jo 1uswAedal ‘1Uss e Uons) sesuadxe pexy -

(qof jenses 1o ‘awn-yed sl
Ny & oAy NOA JaYIayMm Buipnpul) SIYauac Io sWodul - -

LINOA INOGE S ABW $13PUB] 'SHIUEISWINDLD NOA Lo Bupuadag

uopIeNnyis jepueUL ANoA
INoge SUoISIND YsEe 01 PaaU ABW SISpUS) 3jgisuodsay

casy s

sposu oA Buipubisiapuf




