
LawTalk
7 June 2013 · 820

Profession’s gift to 
the community

Pro Bono in the legal profession.

Page 4



22  · LawTalk 820 · 7 June 2013

HELP
IS AT
HAND

To provide a service for lawyers seeking independent 
help with an issue in their life, the New Zealand Law So-
ciety has signed an agreement with Lifeline Aotearoa.

Lifeline o� ers a discounted rate to New Zealand Law 
Society members and their families. Lifeline’s team 
of qualifi ed professional counsellors is experienced in 
working with clients across a broad range of issues. 
They can help with day to day issues such as stress, 
anxiety, burnout, depression, relationship issues, grief, 
trauma and addiction.

Phone lifeline Aotearoa:
(09) 909 8750

email: face2face@lifeline.org.nz

my. l aw s o c i e t y . o r g . n z / p r a c t i s i n g - we l l

PRACTISING WELL
Supporting lawyers since 2009.
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We believe that social responsibility is an integral part of a 
successful and sustainable business, and are committed to 
working alongside charitable organisations and individuals 
to help those in need 
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Lawyers are sometimes unfairlyLawyers are sometimes unfairlyL  portrayed as professionals who eitherL  portrayed as professionals who eitherL  take large sums of taxpayer money in L  take large sums of taxpayer money in L
legal aid or hardnosed business people who 
charge huge fees.  

Often overlooked is the profession’s admirable 
and ongoing belief in its role in main-
taining the rule of law and providing 
public service when needed. 

I challenge you all to � nd a com-
munity organisation or board anywhere 
in New Zealand that doesn’t have a 
person with a legal background putting 
in many hours for free.

Pro bono publico can be de� ned as 
professional work carried out for the 
public good. While other professions 
can do pro bono work, pro bono tends 
to go with legal work.

Many thousands of hours’ service 
by hundreds of people go into running 
the Law Society’s committees and 

branches and maintaining the good health of 
the profession. 

This voluntary work, which is elaborated on in 
the pro bono feature starting on page 4 of this 
issue of LawTalk, not only ensures the highest 
professional standards are maintained, but also 
keeps the cost of regulating the legal profession 
to a minimum.

Practitioners in countries that have lost the 
power of self-regulation have had to pay the 
price for external regulation.

With practising certi� cates coming up for 
renewal it is timely to recognise that the practising 

certi� cate fee would be much higher if it wasn’t for 
the pro bono work of so many dedicated lawyers.    

As President of the Canterbury-Westland 
branch of the New Zealand Law Society during the 
aftermath of the earthquakes I saw the extent to 
which lawyers are prepared to work to preserve 
the rule of law in their community – even under 
the most gruelling of circumstances.  

As most of you will be well aware, the cen-
tral nature of Christchurch’s courts meant the 
earthquake had a serious and immediate impact 
on access to justice. The city’s court system 
literally fell down.

But almost as instantly as the buildings had 
crumpled, lawyers stood up and immediately 
began working intensely long hours (without 
mention of pay) to make sure that justice was 
maintained within those long and dark days 
following the 22 February shake.

Community Law Centres were immediately 
full of lawyers o� ering services and since then 
lawyers have been taking on insurance work and 
advice to residents. 

I have no doubt that had a natural disaster 
of the magnitude of the Canterbury earthquake 
occurred in any other region of the country, the legal 
profession would have responded in the same way. 

Giving back to the community and the belief 
that as a profession we have a role to play in the 
maintenance of the rule of law and ensuring com-
munity justice are intrinsic parts of being a lawyer.

Allister Davis

New Zealand Law Society South Island 
Vice-President

From the Law SocietyFrom the Law SocietyFrom the Law SocietyFrom the Law SocietyFrom the Law Society

Allister Davis
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Su pre me C our t 

j u d g e  S i r  R o b e r t 
Chambers QC was an 
“outstanding judge”, 
New Zealand Law 
Society President Chris 
Moore said on 22 May. 
Mr Moore said this in 

a tribute to Justice Chambers, who died in 
his sleep the night before.

At the time Mr Moore made his statement, 
the fact that Justice Chambers had received 
a knighthood had not been announced.

The Governor-General, Sir Jerry Mateparae, 
announced on 24 June that Justice Chambers 
had been appointed a Knight Companion of 
the New Zealand Order of Merit for services 
to the judiciary. 

“This appointment had been approved 
by Her Majesty the Queen before his death, 
and was to have been announced in the 
Queen’s Birthday Honours List on 3 June. 
Given the special and very sad circumstances, 
his appointment has taken e� ect from 20 
May,” Sir Jerry said.

Sir Robert “will be remembered as one 
of New Zealand’s great legal minds,” the 
Governor-General said.

Among the other tributes to Sir Robert, 
the Chief Justice, Dame Sian Elias, said Sir 
Robert’s death was an “enormous loss” to 
the judiciary. “Justice Chambers had had a 
career in the law of great distinction before 
he came to the bench, where he showed 
himself a jurist of great ability, diligence, 
and humanity,” Dame Sian said.

The Secretary for Justice acted 

unlawfully in implementing the Criminal 
Fixed Fee and Complex Cases Policy, the 
Court of Appeal said in upholding part of 
an appeal by the Criminal Bar Association 
of New Zealand.

The Secretary for Justice’s action was unlaw-
ful in that it was “inconsistent with the Legal 
Services Commissioner’s independent functions 
under the Legal Services Act 2011”, the Court 
of Appeal said in its decision delivered on 24 
April. “The Criminal Fixed Fee and Complex 
Cases Policy and Procedures is also unlawful, 
in that it unreasonably fetters the discretions 
imposed in the Legal Services Commissioner by 
ss 16, 23 and 28 of the Legal Services Act 2011.”

Justice Minister Judith Collins has 
announced that the government will appeal 

Justice Chambers was outstanding

Justice Secretary 
acted unlawfully

this decision, The Criminal Bar Association 
of New Zealand Incorporated v The Attorney-
General [2013] NZCA 176
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From the large � rms with formal 

pro bono programmes through to sole 
practitioners who may be practising family 

or criminal law and who provide their services 
F
or criminal law and who provide their services 
F
free to clients who cannot a� ord to pay or who do 
not qualify for legal aid; a massive amount of pro 
bono service can be credited to the profession.

Putting a value on legal pro bono activities is 
obviously di�  cult. Statistics New Zealand data 
shows legal services revenue of around $2.8 billion 
a year. The University of Waikato Institute for 
Business Research inter-� rm comparison research 
in 2011 found that two-thirds of responding � rms 
spent from 1 to 5% of practice time on pro bono 

work. Extrapolated nationally, this indicates 
that the value of legal pro bono work could 
be somewhere between $20 million and $100 
million annually.

In this issue of LawTalk, Elliot Sim takes a 
glimpse at some of what is happening in the 
area of pro bono work.

New Zealand’s legal profession makes a 
considerable contribution to our community 
through its willingness to freely give time and 
expertise. This input is something to celebrate 
and recognise and is an e� ective counter to the 
stereotypical notions of lawyers being � xated 
on pro� t.

Lawyers make a multi-million dollar 
contribution each year to the New Zealand 

Community through pro bono activities.

Profession’s gift

to the community

F E AT U R E  B Y  E L L I O T  S I M
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“One interesting feature of our pro bono work is 
the enthusiasm and commitment that our young 
or graduate lawyers bring to it,” DLA Phillips Fox 
chairman Martin Wiseman says.

“Perhaps this is re� ective of what they have 
seen happen in their lifetimes in the world, 
including in Christchurch. 

“They want to serve pro bono clients, and 
the � rm heartily embraces that. We all become 
involved from partners through to new graduates. 
Because of our pro� le in various communities, 
we believe we’re seen as more accessible and 
friendly, and this � ts with our persona as an 
organisation.”

The � rm’s target is to provide pro bono legal 
services to the value of at least 3% of the � rm’s 
annual revenue.

To achieve this, the � rm’s lawyers undertake 

Working for clients 
benefits firms and 
lawyers too

How do New Zealand’s large law � rms view pro 
bono, what does it mean to them and what pro 
bono work are they undertaking at the moment?

D L A  P H I L L I P S  F O X about 50 hours of free work each year.
“DLA Phillips Fox’s work in the community 

helps de� ne us as an organisation, and sometimes 
as a brand. The brand de� nition, though, is not 
the focus. The charities are.

“Our culture and policies encourage pro 
bono work because community involvement, 
either through the law or giving our time and 
expertise, is an essential element of who we 
are,” Mr Wiseman says.

Pro bono work is an important part of the 
� rm’s history. 

“Pro bono work is simply client work; it is 
treated the same in all respects. It extends 
to service in the community and for groups 
and organisations that otherwise would not 
have access to top quality legal expertise,” Mr 
Wiseman says. 

DLA has done pro bono work for The Starship 
Foundation for over 20 years. 

Mr Wiseman is a board member of the Founda-
tion and says the � rm’s approach to pro bono 
is consistent with its global alliance � rm, DLA 
Piper, whose aim is to have in every o�  ce a 
strong pro bono practice that is appropriate to 
the local circumstances and culture. 

DLA Piper has a dedicated global pro bono 
partner and has established New Perimeter; a 
non-pro� t organisation set up to provide pro 

Giving our time 
and expertise is an 

essential element 
of who we are

Giving our time Giving our time Giving our time Giving our time 
and expertise is an and expertise is an and expertise is an 

essential element essential element essential element 
of who we areof who we areof who we areof who we are

FE ATURE
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K E N S I N G T O N  S W A N

bono legal assistance primarily in developing 
and post-con� ict countries. 

New Perimeter draws on the skills and talents 
of more than 4,000 DLA Piper lawyers globally. 
To maximise impact, DLA Piper sends teams 
of lawyers into the � eld to work alongside its 
clients whenever possible. 

DLA Piper focuses its work on legal education, 
women and children’s rights, access to justice and 
law reform, environmental protection, economic 
development and food security.

“As a result of our alignment with DLA Piper, 
we have been a market leader in this space in 
New Zealand.”

Mr Wiseman says all of the projects DLA Phillips 
Fox serves are focused on � nding innovative 
solutions to challenging social problems, while 
helping the most vulnerable in society.

“Our Community Care Programme supports 
community organisations through a range of 
initiatives including volunteering, fundrais-
ing, administrative support, gifts in kind and 
workplace giving.” 

The � rm also supports community law centres, 
The Fred Hollows Foundation (dedicated to 
eradicating avoidable blindness in the Paci� c), 
Star Jam (encourages young people with dis-
abilities to perform at a high level), Canteen, 
Habitat for Humanity and Bike NZ.

“We value the development and experience 

pro bono work provides our lawyers,” a spokes-
person for Kensington Swan says. 

“Voluntary support assists our communica-
tion and relationship skills, and we learn a lot 
about di� erent cultures and groups within our 
community.

“Over the years, we have voluntarily assisted a 
number of individuals, charities, and community 
projects. We understand that for non-pro� t 
organisations, resources are scarce, and money 
saved on legal fees can be channelled towards 
making a real di� erence.”

The � rm has a formal pro bono programme 

J enny Ryan, a senior solicitor for The O�  ce of 

Human Rights Proceedings (an independent part of the 
Human Rights Commission), has volunteered at the

  Wellington Women’s Boarding House since 2011. She has 
also volunteered for Amnesty International where she helps with 
the annual collection day, � lm nights and information stalls.

For the boarding house, she has been a member of the manage-
ment committee and a volunteer co-ordinator.

“One morning in 2011 I went to work exceptionally early for 
some reason. I was walking along Lambton Quay and I saw quite 
a few homeless people sleeping outside Whitcoulls. I felt quite 
shocked because homelessness hadn’t been, to me at least, that 
visible in Wellington. I realised I really wanted to get involved 
and help,” she says.

Soon after, Ms Ryan stumbled upon a community newspaper 
advertisement on the Wellington Women’s Boarding House, 
which happened to be close to where she lived.

The organisation provides short- to medium-term housing for 
women, to help them get back on their feet and � nd permanent 
housing.

Ms Ryan says volunteers help with a range of things at the 
boarding house, including delivering food donations from Kaibosh 
to the house, gardening, communications assistance, running 
training for sta�  and committee members, pro bono legal assistance 
and helping with funding applications.

“My colleagues at the commission are also very community 
minded and often organise volunteer activities. For example, 
sta�  have collected food and presents for the City Mission at 
Christmas and have helped with the breakfast club at Russell 
School in Cannons Creek.”

Ms Ryan says volunteering and being involved in the community 
is something that is really important to her. 

“My work life is an important part of me and what I do, but 
it’s not the only thing. The things I do outside of work are just 
as de� ning and important.”

Ms Ryan says she appreciates that volunteer work is not going 
to be for everyone. 

“I’ve got some friends who have young children and they’re 
retuning to work full-time so I can understand that that’s going 
to be really di�  cult for them. But I think if someone is at a place 
in their life where they have a little bit of time and can contribute 
I think it’s a really good thing to do.”

I really wanted to
get involved

Continued on following page ...

FE ATURE
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which targets and supports individuals in need, and 
community initiatives which assist the disadvan-

taged, the environment, 
and social/cultural initia-
tives, as well as industry 
thought leadership. 

Some of the pro bono 
work the � rm undertakes 
includes The Kiwi Trust, 
which is dedicated to the 
survival of kiwi in their 
natural habitat, and the 

Skylight Trust which o� ers counselling for loss, 
trauma and grief support and provides a crucial 
service in assisting people facing di�  cult situations. 

Kensington Swan also provides advice on 
sponsorship agreements and general intellectual 
property advice to the National Collective of 
Independent Women’s Refuges and has continued 
its 20-year association with the Auckland Theatre 
Company by assisting them to obtain their own 
theatre by providing contractual advice on con-
struction, property and sponsorship arrangements 
for the Waterfront Theatre development.

The � rm says the challenge presented by 
having a wide array of worthy causes it is either 
asked to support or wishes to sponsor, in the 
context of a commercial enterprise, is e� ectively 
managed though having a formal pro bono 
programme in place. 

The programme provides a framework for its 
approach to this area, and is overseen by a Pro 
Bono Committee that includes a partner head 
from each of its o�  ces as well as senior sta�  
representation. 

The committee assesses applications to the 
� rm against its pro bono criteria to ensure it 
is appropriately focusing its e� orts, as well 
as enabling the � rm to keep track of all work 
being done. 

Minter Ellison Rudd Watts places great 

emphasis on community support, in particular 
through its youth and education initiatives. The 
� rm, team members and the recipients of pro 

M I N T E R  E L L I S O N
R U D D  W A T T S

bono work all bene� t from this contribution, 
says people and performance director Richard 
Blackburn.

Mr Blackburn says a reality of being a profes-
sional in a large � rm is that there are always 
competing demands on one’s time, priorities 
to juggle and timelines to meet.

“Pro bono work is an important part of what we 
do as a � rm, but there are times when pro bono 
work needs to be scheduled around commercial 
projects and transactions.” 

Despite the challenges, Minter Ellison has a 
long-established mentoring programme with 
year 13 Kelston Girls’ College students who are 
mentored by a junior lawyer. Mr Blackburn says 
the programme helps the students grow and 
prepare themselves for their careers.

More recently, the � rm’s real estate team 
spent a day planting trees at the Orakei Marae 
as part of their annual pro bono e� orts.

The � rm also engages in pro bono work for 
the SPCA, New Zealand Symphony Orchestra 
and a variety of other organisations.

“We believe supporting lawyers to engage 
in pro bono activity is the responsibility of the 
� rms involved. Having a strategy and goals for 
pro bono activity helps us focus our e� ort and 
energy, and enables us to make a real di� erence 
in the community,” Mr Blackburn says

“Corporate responsibility is a core part 

of our brand reputation,” according to Simpson 
Grierson.

The � rm says it actively engages with community 
groups, not-for-pro� t and charitable organisations, 
providing assistance on a regular basis.

The � rm has four focus areas, which bene� t 
the communities it is 
involved with as well as 
aligning with its values 
and strategic objectives.

These include pro 
bono legal advice, meet-
ing social obligations, 
valuing sta�  and taking 
environmental responsi-
bilities seriously.

S I M P S O N  G R I E R S O N

Continued from previous page ...

Pro bono work 
is an important 
part of what we 

do as a fi rm

Many of our 
lawyers are active 
on committees ... 
providing free legal 
advice

Many of our Many of our Many of our Many of our 
lawyers are active lawyers are active lawyers are active lawyers are active lawyers are active lawyers are active 
on committees ... on committees ... on committees ... 
providing free legal providing free legal providing free legal providing free legal 
adviceadviceadviceadvice

Pro bono work Pro bono work Pro bono work 
is an important is an important is an important 
part of what we part of what we part of what we 

do as a fi rmdo as a fi rmdo as a fi rmdo as a fi rm

FE ATURE
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B E L L  G U L L Y

“Our commitment to 
serving our community 
was cemented by formal-
ising our pro bono policy 
throughout the � rm in 
2008. This also involved 
the appointment of a pro 
bono partner.”

The pro bono partner 
provides a contact point 
and makes decisions in 
line with the � rm’s pro 
bono policy and corpo-
rate social responsibility 
programme guidelines.

The � rm’s pro bono 
practice is aimed at 
disadvantaged people 
through the organisa-
tions which support 
them. Staff members 
are recognised for their 
pro bono work through 
employee review pro-
cesses, and partners are 
responsible for the supervision of all pro bono � les.

Youthline is the � rm’s main charitable partner. 
Some of the other bene� ciaries of the � rm’s pro 
bono work include: the Auckland division of the 
Cancer Society, Orakei School, Auckland ICT 
Cluster, Child Cancer Foundation, NZ Coastguard, 
ED&Co Charitable Trust, Wellington Community 
Law Centre, Grey Lynn Community Law Centre, 
Women With Gynaecological Cancer and several 
community law centres and citizens’ advice bureaus. 

“Many of our lawyers are active on commit-
tees and boards providing free legal advice, for 
example, The Committee for Auckland, Child 
Cancer Foundation, Refugee Family Reuni� cation 
Trust and many others.”

The � rm is also a member of the Lex Mundi Pro 
Bono Foundation, which is a global foundation 
made up of � rms that provide legal assistance 
to “social entrepreneurs”.

The � rm says having clear objectives means 
the work they take on is done to as high a level 
for pro bono clients as its paying clients.

“We have found that having strong board 
support and setting clear objectives ensures that 
there is wide acceptance of our role, enabling 
us to become much more e� ective in this area.”

“We believe that social responsibility 

is an integral part of a successful and sustainable 
business, and are committed to working alongside 
charitable organisations and individuals to 
help those in need,” says Bell Gully pro bono 
programme manager Rachel Gowing.

The � rm supports local communities through 
a pro bono programme, which it considers an 
essential feature of a full legal service � rm that 
is an engaged participant in society. 

In 2009, it formalised a pro bono programme, 
establishing speci� c criteria to ensure its pro 
bono work reached those who need it most. 

“Our policy provides structure and processes 
around how we source, manage and promote 
pro bono work, and every member of sta�  is 
encouraged to get involved. A minimum 25 hours 
full fee credit is a� orded to each lawyer annually, 
but many are credited for signi� cantly more.”

Bell Gully’s pro bono client base includes a 
number of charitable organisations. 

Continued on following page ...

Rowena Lewis, a partner at Lewis 

 Callanan, is a breast cancer survivor
   and active volunteer worker for 

Breast Cancer Aotearoa Coalition Incor-
porated where she has been the secretary 
for the past � ve years. She says she is 
volunteering as a former patient who hap-
pens to have a law degree. 

“I think that as lawyers we have special 
skills and regardless of whether we recognise 
them or not, we have. I think those skills are 
to see issues as they actually are. We are often 
wary of things that pop up – we’re able to 
add to the mix. I believe in giving back and 
helping where I can and generally that’s 
what I think we should be doing as we are 
professional people and that’s what you do.

“I’ve got lots of di� erent roles, but one of 
them is to assist with contracts, sponsors’ 
contracts particularly, and trademarking, 
which enables us to sponsor,” says Ms Lewis.

She says pro bono work doesn’t neces-
sarily have to be in a legal sense.

“When I’m at usual committee meetings 
the fact that you’re lawyer makes quite a 
di� erence because often we see things 
di� erently. You have a lawyers’ perspective 
and I think it’s really valuable because it’s 
not confrontational or adversarial, it’s more 
very co-operative and productive. 

“I would probably still do it if I wasn’t a 
lawyer but I am and I have those special skills.”

Ms Lewis has volunteered on many 
boards for organisations and is currently 
also helping an Auckland squash club who 
she is now guiding through tricky contracts 
in an honorary solicitor role.

“There have been quite a lot of meetings 
on the lease and that has been work that if I 
didn’t do it, they would have to then pay for.

“I want them to have a good result and 
save them money,” she says.

The fact you’re a lawyer makes 
quite a di� erence

FE ATURE
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The � rm supports the Grey Lynn Neighbourhood 
Law O�  ce, the Waitakere Community Law Service 
and Community Law Wellington and Hutt Valley 
by providing a secondee lawyer to each centre 
for one day every week, among other free work.

For other pro bono clients, some of the speci� c 
matters that the � rm has currently worked on, or 
have recently completed include: advising Red 
Cross New Zealand in connection with some of 
their Christchurch recovery e� orts, the formation 
and settling of the GF Cares Trust for Goodman 
Fielder’s bread donation programme, negotiating 
the return of a large sum of cash con� scated by 
customs from some New Zealand residents seek-
ing to assist their families in Africa, a complicated 
tax issue associated with the activities of a large 
international aid organisation, and continuing 
to assist the Christchurch Earthquake Appeal 
Trust on funding arrangements for signi� cant 
post-earthquake reconstruction projects. 

The � rm says when it established its formal 
programme with a stretch target of reaching $1 
million fee equivalent by 2012, its expectation was 
that the biggest challenge would be in sourcing 
enough pro bono work. 

“The reality has been that there is plenty of 
great work out there, and we have now exceeded 
that target.”

Chapman Tripp says 

it was the � rst major law 
� rm in New Zealand to 
set up a formal pro bono 
programme. 

It has aligned a vari-
ety of relationships and 
sponsorships to support 
three main areas of focus 
including investing in a 
stronger community, 
supporting New Zealand’s 
vibrant arts environment 
and contributing to New 
Zealand’s economic future. 

“Each year, our spe-
ci� c contributions de-
pend on the needs of 
those we support.”

Some examples of pro 
bono work include the Foundation for Youth Develop-
ment, Sir Peter Blake Trust, Auckland, Wellington 
and Christchurch City Missions, and the Sir Edmund 
Hillary Outdoor Pursuit Centre of New Zealand.

The � rm has helped organisations working to 
promote better practice and increased capability 
in the New Zealand business community.

It has also pledged substantial funding over a 
� ve-year period to support the establishment of 
the Chapman Tripp Chair in Corporate and Com-
mercial Law at Auckland University’s law faculty.

“This is the � rst time that a New Zealand 
law � rm has provided funding for a professorial 
chair. We see this opportunity as a way to make 
a tangible di� erence in an area of law where 
new thinking and application can have a direct 
impact on business growth.”

The � rm says it has also provided longstanding 
support to the arts in New Zealand including New 
Zealand Opera (the � rm is naming sponsor of the 
Chapman Tripp Opera Chorus), Circa Theatre, the 
Wellington Chapman Tripp Theatre Awards, Vector 
Wellington Orchestra and Arts Access Aotearoa.

The challenge with a comprehensive community 
programme, according to the Chapman Tripp, is 
being able to measure the impact of its work and 
contribution. “The � rm is currently looking at how we 
can expand our very successful pro bono programme 
to encompass broader corporate social responsibility 
(CSR) activities that align with our � rm values.”

Continued on from previous page ...

C H A P M A N
T R I P P

Chapman Tripp partner Garth 
Gallaway was an integral part of 
helping clear the names of Bobbie 

Carroll, Julia Woodhouse and her son Henry 
Woodhouse who sheltered Iraena Asher 
in their west Auckland home before she 
disappeared in 2004.

The coroner’s inquest concluded that they 
contributed to her death by not contacting 
police after she left their home. Ms Asher 
was last seen under a Piha Beach street 
lamp in the early hours of the next morning. 

The day after the coroner made his � nd-
ing, Mr Gallaway heard about the case 
while sitting in rush-hour Christchurch 
tra�  c listening to the radio.

He felt outrage that the coroner could 
make such a � nding against people who 

had tried to help Ms Asher, and decided to 
contact them and o� er his services pro bono.

It took eight months to prepare for the 
one-day judicial review hearing, which took 
place in March this year. Mr Gallaway says 
he and his team spent hundreds of hours 
working on it – a process that would normally 
cost clients at least $60,000 to $70,000.

He was successful in getting the trio 
cleared, with High Court Justice Helen 
Winkelmann agreeing the coroner’s � ndings 
were “unreasonable”. In the judicial review, 
Mr Gallaway argued that the coroner’s 
� nding was purely speculative.

Mr Gallaway also said the trio should have 
been given notice that their behaviour was 
going to be cited as a contributing factor at 
the inquest so they could arrange a lawyer.

Sense of injustice led to action

FE ATURE
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Direct pro bono work undertaken

  through Community Law Centres (CLCs)D  through Community Law Centres (CLCs)D equate to almost $2 million a year.D equate to almost $2 million a year.D
This was clearly shown in a New Zealand 

Institute of Economic Research report published 
in July 2012. This report revealed that CLCs 
provided over 174,000 hours of legal service 
directly to over 144,000 clients in the July 2010 
to June 2011 year.

In that year, the CLCs received 20,562 hours 
of donated legal time. Mainly quali� ed lawyers 
contributed 10,382 hours valued at $955,129, and 
law student volunteers provided 10,180 at a value 
of $732,982, across their casework, education, 
information and law reform work programmes.

The indirect contribution of pro bono lawyers 
equates to 1,024 hours and a value of $108,544, 
with the total value of the contribution being 
$1,796,655. 

Community Law Centres o Aotearoa has an 
army of 1,200 lawyers who provide free assistance 
to their local community law centre, its chief 
executive Liz Tennet says. 

The lawyers go into clinics and provide advice 
and assistance to clients on issues in their par-
ticular areas of expertise. 

“That’s an area of pro bono which is huge. In 
addition to that we do sometimes get clients 
who have got particularly sticky or interesting 
cases and that will be sent o�  to lawyers who are 
happy to take them on to what is traditionally 
known as a pro bono case,” she says.

Law � rms such as Bell Gully also provide 
assistance on projects or work undertaken by 
community law centres.

As for the legalities of pro bono work, Ms 
Tennet says the community law centres do have 
a supervisory structure which is required as part 
of the Lawyers and Conveyancers Act 2006. 

“That requires that a [lawyer quali� ed to 
practise on own account] sit in the governance 

board of each of our centres and also to be on 
the sta�  of our centres (or contracted), so that 
the supervision that is given to the lawyers who 
come in to provide their free services to our clinics 
is under this structure.

“We are thrilled by the support that we get 
from the legal profession and community law 
would not be as strong if we didn’t have that 
support. It is huge that we get that from the 
profession. I think most of the lawyers who do 
it � nd that it is a great experience for them.”

Law students are also active in providing pro 
bono work, according to Ms Tennet, as well as 
those from overseas who usually do a six- to 
12-month exchange.

She says students come from as far as Germany, 
Italy and the United States.

“They come in and provide free work for the 
law centre and quite a few of our centres take 
on these students. That’s a huge support to the 
centre as well. If one of our lawyers who works 
for the centre needs some research, the students 
will do that, and it’s all supervised.”

The 25 CLCs throughout the country provide 
clients with a number of services across approxi-
mately 40 di� erent legal areas including case 
work (representation, assistance and advice), 
information, education and law reform.

Huge contribution
to Community
Law Centres

Lawyers take part in a wide range of pro bono 

activities. If you intend to do pro bono work involving the 
provision of regulated services, such as legal services, to the 
public, you should bear the requirements of s9 of the Lawyers 
and Conveyancers Act 2006 in mind. In general terms, unless 
a lawyer is entitled to practise on own account, he or she 
should not provide regulated services to the public other than 
in the course of his or her employment. There are speci� c 
exceptions in the Act for lawyers providing legal services to 
the public under the auspices of a community law centre or 
citizens advice bureau.

FE ATURE
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Hundreds of New Zealand lawyers 

spend many thousands of hours every
 year working for the bene� t of the people 

of New Zealand as well as the profession.
Although a dollar cost has never been put on 

this work from well over 500 lawyers involved 
in New Zealand Law Society activities, it would 
amount to a multi-million dollar � gure.

This substantial pro bono contribution to 
society is provided in three main streams. 

Law reform work is one area. Another is vol-
untary activity to ensure lawyers are operating 
according to high professional standards and 
those who are not face sanctions.

A third pro bono contribution is made by well 
over 100 lawyers for the bene� t of the profes-
sion, or particular groups in the profession. This 
includes the contribution of people who serve on 
the Law Society Board, the Law Society Council, 
the Property and Family Law sections, CLANZ 

Substantial 
contribution to the 
people of New Zealand

By Frank Neill

and the Law Society branches.
The New Zealand Law Society is an important 

participant in law reform in this country.
A key focus is the Law Society’s scrutiny of 

legislation. This scrutiny is provided by the Law 
Reform Committee, on which 33 lawyers serve, 
and the Society’s 16 specialist committees, which 
have 121 lawyer members. 

With input from these specialist committees 
and individual lawyers who have contacted 
the Law Society, the Law Reform Committee 
develops submissions on many of the bills that 
are referred to select committees.

The Law Society also comments on discus-
sion papers from government 
agencies and the Law Commis-
sion, and on exposure drafts 
of proposed legislation. This 
input is highly valued by New 
Zealand’s law makers.

“The Law Society’s commit-
tees provide valuable input on 
a range of bills,” the Attorney-
General, Chris Finlayson, told 
LawTalk.

“Working to improve black 
letter law may not earn huge 
headlines, for either the 
profession or for politicians, 

but it can have a major e� ect in improving the 
administration of the system and so the lot of 
those parties working within it. 

“Input from experts, outside of a traditional 
advocacy role, at the select committee stage 
can be very useful.” 

The Law Society’s 
committees provide 
valuable input on a 

range of bills

The Law Society’s The Law Society’s The Law Society’s 
committees provide committees provide committees provide 
valuable input on a valuable input on a valuable input on a 

range of billsrange of billsrange of billsrange of bills

FE ATURE
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People wanting to become actively 

involved in the Law Society’s law reform 
activities will soon have the opportunity 
to do so.

The Law Society will soon be calling 
for applications from members and 
associate members interesting in serv-
ing as convenors and members of the 
Society Law Reform Committee and 15 
of the 16 specialist committees.

In the meantime, people interested 
in learning more about the work of the 
law reform and specialist committees 
can visit www.lawsociety.org.nz/about-us/
nzls-committees.

S O M E  O F  T H E  V O L U N T A R Y  C O N T R I B U T I O N S 
M A D E  B Y  L A W Y E R S  T H R O U G H  T H E  N E W 

Z E A L A N D  L A W  S O C I E T Y

The Law Society is responsible for the 
regulation of the legal profession in New 
Zealand.

This includes the admission and enrolment 
of lawyers. As part of this process, the Society 
has two Fitness for Practice Committees. 
These committee makes recommendations for 
consideration and � nal approval by the NZLS 
Board. Upon acceptance, a person seeking 
to practise law is provided a Certi� cate of 
Character.

Regulation of lawyers also means the Law 
Society has a process to deal with complaints 
against lawyers, and does this through the 
Lawyers Complaints Service.

Complaints about lawyers go to one of the 
Society’s 24 lawyers standards committees. 
A total of 144 lawyers serve on these 24 com-
mittees, alongside 48 lay members. 

A total of 1,625 complaints were handled 
by the Lawyers Complaints Service in the last 
year (to 30 June 2012).

Assisting the Lawyers Complaints Service and 
the standards committees are the cost asses-
sors, the vast majority of whom are voluntary. 
Lawyers also volunteer to undertake s 30 
interviews, part of the process of establishing 
a person is “� t and proper” to practise law.

Governance of all the Law Society’s func-
tions is provided by the Law Society’s Council 
and Board who also serve voluntarily.

Watch this space
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2,380 CLANZ
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CLANZ executive 
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13 5members 
the CLANZ 
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CLANZ 
committee 
work streams
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Twenty six new Queen’s Counsel were 

appointed last month in the � rst appoint-
ment round since the title was restored 
earlier this year. 

Two of the newly appointed Queen’s 
Counsel, John Pike of Wellington and Peter 
Watts of Auckland, are appointed under the 
Royal prerogative in recognition of their 
extraordinary contribution to the law. 

The newly appointed Silks are:
Christine Meechan is a graduate 

of Canterbury University. She joined the 
then Auckland � rm of Heaney, Jones and 
Mason before joining Bell Gully Buddle Weir, 
becoming a partner in that � rm in 2008. 
She joined Bankside Chambers in 2008 and 
specialises in insurance, construction and 
general commercial litigation.

Clive Elliott graduated LLB from the 
University of Natal, Durban before complet-
ing an LLM (Hons) at Victoria University of 
Wellington. On moving to New Zealand in 
1983 he joined Auckland � rm Baldwins as a 
partner leaving in 2000 to join the independ-
ent bar. Mr Elliott specialises in intellectual 
property law including employment as well 
as general commercial work and arbitration.

Daniel McLellan is a graduate of Can-
terbury University. He joined Heaney Jones/
Jones Fee in 1987, becoming a litigation partner 
in 2004. Mr McLellan joined the independent 
bar in 2004 where he specialises in media law, 
insurance and other commercial litigation.

David Chisholm graduated LLB from 
Auckland University and LLM from Queen 
Mary College in London and worked overseas 
and in a number of Auckland � rms, including 
Phillips Fox as a litigation partner, before 
becoming a barrister sole in 2001. He is a 
general commercial litigator, specialising in 
corporate insolvency, intellectual property 
and commercial disputes.

Frances Joychild is an LLM (Hons) 
graduate who has been at the independent 

New Silks 
appointed

Law � rms and practitioners are invited to send in announcements of appointments, promotions, retirements or other information for this column. Submissions may be sent to
editorial.lawtalk@lawsociety.org.nz. If possible, please include colour photographs of any persons mentioned.

Image � les should be print resolution of 300dpi, minimum of 500px wide for headshots, 2000px wide for group shots. JPEG or TIFF format acceptable, GIF unacceptable. If digital � les 
are unavailable, hardcopy photographic prints of minimum 10cm x 15cm may be sent to LawTalk, DX SP20202 or PO Box 5041, Lambton Quay, Wellington 6145. We will endeavour to return 
hardcopy photographs, provided a return address is included.

bar for 12 years. She joined the Human Rights 
Commission in 1981 and was appointed as 
a Law Commissioner for three years before 
returning to the independent bar in 2006. 
She is a specialist in general civil litigation 
and civil appellate work, especially in  human 
rights and public law litigation. 

Gillian Coumbe is a graduate of Auckland 
University, initially joining Auckland � rm 
Russell McVeagh McKenzie Bartleet & Co 
before joining the independent bar in 2001. Ms 
Coumbe practises as a civil and commercial 
litigator particularly in the � elds of public 
law, competition law, equity and trusts, 
regulated industries and animal welfare.

Graham Kohler graduated LLM from 
Auckland University and worked at a number 
of Auckland � rms before joining the independ-
ent bar in 1987. He practises as a commercial 
litigator specialising in contract disputes, 
construction matters, defamation, land 
law and leases, estates and judicial review.

John Pike graduated LLM (Hons) from 
Canterbury University and joined the Depart-
ment of Justice as legal adviser. He joined the 
Crown Law O�  ce in 1987 as Crown Counsel 
being appointed Deputy Solicitor-General in 
2006 and General Counsel in 2007. Mr Pike 
has appeared for the Crown in over 1,500 
Court of Appeal cases and has appeared 
before the Privy Council 18 times.

Jonathan Eaton is a graduate of Canter-
bury University. He joined the Christchurch 
� rm of Cunningham Taylor before travelling 
overseas. Mr Eaton joined the independent bar 
in 1998 and established Bridgeside Chambers 
in 2006. His specialist area is criminal law 
and evidence and he is a member of the New 
Zealand Armed Forces Courts Martial Panel.

Justin Smith graduated from Canterbury 
University, joining Christchurch � rm Lane 
Neave before moving to Luke Cunningham 
& Clere in Wellington. He was a partner of 
both Kensington Swan and Russell McVeagh 
before joining the independent bar in 2007. 
Mr Smith is a general commercial litigator 
particularly in securities, energy, judicial 
review, Fair Trading, Commerce Act and 
resource management.

Kate Davenport has an LLM from 
Auckland University. She worked in several 

Auckland � rms and in London before joining 
the independent bar in 1990. Ms Davenport 
practises as a civil litigator specialising in 
disputes between private clients, contract, 
trust and tort litigation as well as property 
relationships and Family Protection Act 
matters. She is a member of a number of 
Disciplinary Tribunals and Review Boards.

Les Taylor is a graduate of Canterbury 
University. He joined Wellington � rm Bell Gully 
before becoming a barrister sole in 1999. In 
2002 he joined Minter Ellison Rudd Watts as a 
litigation partner before returning to the bar in 
2007. Mr Taylor specialises in commercial litiga-
tion, particularly insurance law and practice.

Matthew Dunning is a graduate of the 
Universities of Auckland (LLB) and Oxford (BCL). 
He worked � rst as a judge’s clerk. He joined 
Russell McVeagh in 1986 becoming a partner 
in 1990 before joining the independent bar in 
2004. Mr Dunning is a general commercial 
litigator specialising in competition law.

Matthew Muir is a graduate of the 
Universities of Auckland (LLB (Hons)) and 
Virginia (LLM). He � rst joined Auckland � rm 
Holmden Horrocks, becoming a partner in 
1985 and spent six years as a partner at Buddle 
Findlay. He joined the independent bar in 1995 
and practises banking and commercial law.

Nathan Gedye graduated from Auckland 
University and began his career working in 
a number of Auckland � rms before joining 
Bell Gully where he remained for 18 years, 
16 of those as a partner. He joined the inde-
pendent bar in 2004 where he specialises 
in commercial litigation and criminal law 
relating to � nance companies.

Neil Campbell graduated LLB from Auck-
land University and LLM from Cambridge 
University. He joined the Auckland � rm 
of Bell Gully Buddle Weir before spending 
some time in the academic world both in 
New Zealand and overseas. He joined the 
independent bar in 1998 and is a general civil 
litigator specialising in contract, property, 
company and trust disputes.

Paul Dacre graduated from Auckland 
University, joining Wellington � rm Rainey 
Collins Armour & Boock before moving to 
Auckland where he spent eight years at Mer-
edith Connell as a Crown Prosecutor. He has 
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Simon Haines has 
joined Lowndes Asso-
ciates as a principal. A 
former assistant general 
counsel at Telecom, 
Simon advises on regu-
latory, public policy and 
competition issues.

Alex Roberts has 
j o i n e d  A n d e r s o n 
Lloyd’s Christchurch 
resource management 
team as an associate. 
Alex practises general 
litigation and corpo-
rate/property matters, 

with particular specialty in resource man-
agement. Her practice includes obtaining 
consents for energy, transport, mining and 
property development projects, alongside 
district plan references and enforcement 
matters. She also practises in environmental 
due diligence, environmental warranties, 
indemnities for corporate mergers and 
acquisitions and obligations that arise under 
the Overseas Investment Act.

Lowry Gladwell has 
joined Jackson Russell’s 
business law team. 
Lowry specialises in a 
range of corporate and 
commercial matters, 
including acquisitions 
and disposals, com-

mercial agreements, franchising, amalgama-
tions, restructurings, regulatory advice and 
general company administration.

practised as a barrister sole since 1988 and 
has been Pitcairn Island Public Defender since 
1992. Mr Dacre specialises in criminal law.

Peter Churchman is a graduate of 
the Universities of Otago (LLB (Hons)) and 
Pennsylvania (LLM). He began his career at 
Invercargill � rm French Sons Burt & Co and 
spent a number of years as a part-time law 
lecturer at Otago University before joining 
Kensington Swan as a partner in 2000. Mr 
Churchman joined the independent bar in 
2005 and specialises in employment law.

Peter Watts is an Auckland barrister and 
professor of law at Auckland University. He 
is one of New Zealand’s leading academic 
lawyers, with broad expertise in commercial 
law, particularly in agency law, company law, 
equity, the law of restitution, and insolvency 
law. Mr Watts is the General Editor of Bow-
stead & Reynolds on Agency (19th ed, Sweet & 
Maxwell, 2010), the leading Commonwealth 
text in its � eld. He has written for many of 
the Commonwealth’s leading law journals 
and his articles have been cited by judges in 
the House of Lords, High Court of Australia, 
Supreme Court of New Zealand, Court of 
Appeal of England and Wales, and many 
other Commonwealth courts. Professor 
Watts has advised the New Zealand Law 
Commission and the Law Commission of 
England and Wales on a number of private 
law and commercial law projects. 

Philip Hall graduated from Canterbury 
University joining the then Christchurch � rm 
of McClelland Wood Mackay & McVeigh where 

he became a partner in 1974. He joined the 
independent bar in 1998 specialising in crimi-
nal law, defamation, relationship property, 
tribunals and coronial inquests. Mr Hall is 
Judge of the Court Martial of New Zealand. 

Philip Skelton is a graduate of the 
Universities of Auckland (LLB) and Oxford 
(BCL). He worked for Auckland � rm Russell 
McVeagh, Auckland for 23 years except for 
a period overseas studying and working. Mr 
Skelton joined the independent bar in 2006 and 
practises employment law and civil litigation.

Richard Fowler graduated LLB (Hons) 
and began his career with JW Damer in 
Wellington. He spent 23 years with Phillips 
Fox, 29 of those as a partner. He joined the 
independent bar in 2011 with a civil litigation 
practice specialising in local government, 
defamation, trust and estates. Mr Fowler also 
acts as chair of special tribunals on appoint-
ment by the Minister for the Environment. 

Russell Fairbrother joined the then 
� rm of Luckie Hain Kennard and Slater after 
graduating and for 18 years worked as a sole 
practitioner in Napier before joining the 
independent bar in 1998. From 2002 until 
2008 he was a Member of Parliament. Mr 
Fairbrother specialises in criminal law and 
Māori customary rights.

Simon Je� erson graduated from Auck-
land University, spending a number of years 
working overseas before returning in 1981 and 
joining the � rm Wood Ruck Gibbs & Co. He 
then joined Shie�  Angland Lawyers where 
he spent 24 years, 21 of those as a partner. 

Mr Je� erson joined the independent bar in 
2006 and is a family law specialist. 

Terence Stapleton is a graduate of 
Canterbury University, initially joining 
Christchurch � rm Kerr MacIntosh & Co. 
He worked in Wellington � rms Brandon 
Brook� eld and Simpson Grierson as a litiga-
tion partner before founding Stapleton 
Stevens in 1994. Mr Stapleton joined the 
independent bar in 2000 and specialises in 
advocacy, litigation and dispute resolution.

Trevor Shiels graduated from Otago 
University and began his career at Paterson 
Lang where he spent 17 years, 13 as partner. 
He became a barrister sole in 1992 and has 
a general, mainly civil and tribunal practice 
with some criminal law.

The new Chair of the 

Property Law Section 
(PLS) chair Andrew 
Logan looks forward 
to taking what is now a 
“mature” section of the 
New Zealand Law Society 
forward even further.

A partner at Christchurch law � rm Mort-
lock McCormack Law, Mr Logan has been 
an elected member of the PLS Executive 
Committee since 2002. He has been deputy 
chair since 2010.

Mr Logan was elected unopposed as sec-
tion chair in May, and takes over from Chris 
Moore, the previous chair who has become 
President of the New Zealand Law Society.

The section has matured and is ready 

to move to the next level, Mr Logan says.
The PLS was established in 2000. Its focus 

was to promote public understanding of the 
role of property lawyers as well as foster 
collegiality, professional development and 
debate among practitioners.

The PLS represents 1,500 members, which 
is about one-third of all property lawyers 
in the country, and it continues to gain 
membership.

As chair, Mr Logan plans to leverage o�  
Mr Moore’s “outstanding chairmanship” 
over the past decade and to build stronger 
relationships with allied organisations that 
also work in the property sector. Mr Logan 
describes the current PLS Executive as hav-
ing “great talent” and the diverse team is 
representative of property lawyers nationally.

New PLS chair will move
mature section forward

On the Move

People in the lawPeople in the lawPeople in the lawPeople in the lawPeople in the law
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In-HouseIn-HouseIn-HouseIn-HouseIn-House

The Auckland Council 

in-house team starred at 
this year’s CLANZ awards 
evening. The awards were 
held at the CLANZ Confer-
ence Dinner and Awards 
Evening at the Napier 
War Memorial Conference 
Centre in Napier on 17 May.

Auckland Council law-
yers were awarded in both 
the public sector in-house 
lawyer of the year and the 
young in-house lawyer of 
the year categories.

Auckland Council 
general counsel, Wendy 
Brandon was named 
Chapman Tripp Public 
Sector In-House Lawyer 
of the Year and solicitor 
Richard Harker the MAS 
Young In-House Lawyer 
of the Year.

Since the emergence of the “supercity” in 
2010, Ms Brandon has guided the Auckland 
Council legal team from a diverse set of 
lawyers working for legacy councils into a 
large united team. She and her team have 
advised and guided the council on the 
spatial plan and the unitary plan, which 
was unprecedented in both size and scale. 

“Wendy has built and leads a highly engaged 
legal team; and she has helped guide the coun-
cil through a number of complex commercial 
and political issues through her exceptional 
stakeholder management, e� ective in� uence 
and commercial acumen,” the judges said.

Mr Harker (otherwise known as Mr Bylaw) 
has had to quickly come to grips with the 
unique legal environment of Auckland 
Council, which inherited more than 150 
bylaws from the former councils. The review 
of these bylaws is a signi� cant area of work 
for the organisation. 

The judges said Mr Harker was “an emerg-
ing young leader” who was responsive and 
had the ability to learn new areas of law. 

The Greenwood Roche Chisnall Private 
Sector In-House Lawyer of the Year went 

to AMP Financial Services executive legal 
counsel Therese Singleton.

Ms Singleton played an instrumental 
role in the New Zealand aspects of the AMP 
trans-Tasman merger with AXA Asia Paci� c 
Holdings. She spearheaded the New Zealand 
due diligence and integration processes, 
which included an in-depth review of AXA’s 
New Zealand business and products, and 
working with regulators including the Com-
merce Commission, Takeovers Panel and 
Overseas Investment O�  ce.

In her nomination, Ms Singleton was 
described as “active in governance, keeps 
calm in changing and turbulent times and 
promotes the profession with her diligence 
and business-focused approach. She � nds 
time to run a close-knit team and despite 
a relatively large legal panel of � rms has 
strong personal relationships with a number 
of external legal advisers.” 

Nicholina Adjei, senior solicitor, Ministry 
of Social Development, received the Wigley & 
Company Community Contribution Award for 
her work with Wellington Women’s Refuge.

On top of her full-time job, Ms Adjei 

volunteers at least 48 hours a month for 
Women’s Refuge. She mainly works as an 
after-hours crisis worker, and supports 
women in domestic violence situations to 
use the small windows of opportunity they 
may have found to escape. 

Ms Adjei is also a member of the employ-
ment committee, a new volunteer mentor, 
site manager for the annual appeal and 
acts as support person to children clients 
at a children’s event. 

“Volunteers like Nicholina are what makes 
organisations like Refuge such special places 
for women and children who need our support 
to access. The dedication of people like 
Nicholina has meant we can o� er women and 
children not just crisis housing and support 
but also an ear when they need it most and 
opportunities to have fun and meet other 
women,” her nomination stated. 

“Her ability to mentor and role model 
exceptional support skills while maintaining 
professional boundaries to others in our 
organisation is something we value hugely 
in Nicholina.”

In-house lawyers of the year

Wendy Brandon, Public Sector In-House Lawyer of the Year and 
Richard Harker, MAS Young In-House Lawyer of the Year

Private Sector In-House Lawyer of the Year Therese Singleton.

Photos by Elliot Sim

By Rachael
Breckon
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CLANZ’s 26th Annual Conference has 

inspired New Zealand’s in-house lawyers 
to be “Agents of In� uence” within their 
organisations. The undercover agent themed 
event, held at the Napier War Memorial 
Conference Centre on 15 and 16 May, analysed 
the role that in-house lawyers play as key 
in� uencers within their organisations. 

The event provided sessions and workshops 
tailored for in-house practice that combined 
inspirational speakers and practical topics.

Topics explored include speaking truth to 
power, data protection and privacy, in� uencing 
for good outcomes, and what organisations 
want from their legal team as well as how to 
be constructive when you have to “push back” 
against decisions and ideas put forward by 
executive committees and colleagues.

An idea which resonated throughout the 
conference was � rst introduced by keynote 
speaker Vincent Heeringa, Director of Tangi-
ble Media, where he talked about being an 
in� uence in a changing world and knowing 
the “why” or having an inside-out view of 
what your company stands for.

Mr Heeringa talked about dealing with 
disruption of outside forces that create change 
within an organisation, industry or business, 
such as globalisation and technology changes.

He drew upon his experience in the media 
industry with the rise of internet providing 
free information online, which is making 
it harder for traditional media to survive.

“These mega-trends are a� ecting every 
industry, not just the intellectual property 
industries like � lm and media, but also 
law. Things like the Madrid Protocol are 
changing the rules around jurisdictional 
reach of intellectual property management 
and that’s completely changing the way that 
IP law is being dealt with.”

Knowing the business you are in, according 
to Mr Heeringa, will help to mitigate the 
impact of change.

“Are you in the hot water bottle business or 
are you in the warm bed business? That is really 
important because as technology changes, 
the actual delivery of your ‘thing’ will need to 
have strategic relevance to your customers.” 

Mr Heeringa says another way to anticipate 

Vincent Heeringa giving his presentation on being an in� uence in a changing world. Photos by Elliot Sim.

How to be 
an agent of 
influence

Melinda Whyte of Buddle Findlay, Jacqui Goodall of NZPost and 
Gurleen Bains of Chevron NZ

CLANZ President Grant Adam

Sarah Scott of ACC, Justine Gunn of Telecom, Anthea Herron of Kordia and Mike Fox of Placemakers

disruption is to manufacture it before it 
happens, thereby inspiring innovative ideas 
within a company or organisation. 

The � nal point Mr Heerringa asked event 
participants to consider was the “why” 
question, or being aware of what a company 
or organisation stands for.

This knowledge, he says, creates a culture 
of curiosity. “It stops you from just focusing 

on the transactional side and gets people 
motivated. You can stand for something and 
when you do it’s so much easier to articulate 
what you do. When changes come – and 
this is where it relates to that hot water 
bottle thing – if you stand for something and 
when changes come you can adapt and still 
ful� l the same purpose, but have di� erent 
delivery mechanisms,” he says.

By Elliot Sim
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Being aware of the importance of 

good mental health (distinct from aware 
of one’s self) is one thing. Converting that 
mental health awareness into something 
tangible and bene� cial is another.

Part of the obstacle may be “awareness” 
itself, especially for those who prefer thinking 
to feeling. 

Clinical psychologist Judith Sills describes 
in The Comfort Trap, how awareness gathering 
may become an intellectual “comfort trap”, 
where people feel a comfort in knowing the knowing the knowing
answers, and yet experience little lift in mental 
wellbeing. A lift is much more likely to result 
from more experientially weighted approaches, 
such as the following two examples.

Impediments and opportunities 
Two common impediments to building good 
mental health are a lack of self-awareness 
(a person not present to what they are 
experiencing psychologically, emotionally, 
physiologically) and an avoidance of vulner-
ability (the capacity – despite discomfort – to 
be present to an experience, without reacting 
or distracting).

Yet these impediments, if turned around, 
are wonderful opportunities. They are often 
good starting points for removing any road-
block between an individual and his or her 
mental wellbeing.

Self-awareness
Self-awareness really depends on its con-
text. In a mental health context it might be 
described as a conscious understanding of how 
one thinks (cognitive), feels (a� ective) and 
acts (behaviour). In an allied context – that 
of emotional intelligence – Daniel Goleman in 
Emotional Intelligence identi� ed self-awareness 
as the ability to recognise and understand 
personal moods and emotions and drives, as 
well as their e� ect on others, and the ability 
to realistically self assess, to monitor and 
correctly identify and name one’s emotions.

For a person to better identify where they 
lie on the mental health continuum – and 
thereby to seek help or to better manage their 
mental health – a willingness and ability to 
be more self-aware is a distinct advantage. 

Developing self-awareness is a process 

of becoming more consciously aware of 
and present – in the moment and by way 
of re� ection – to one’s thoughts (includ-
ing perspectives, perceptions and beliefs), 
feelings, physical sensations, behaviours, 
strengths, limitations, likes and dislikes, and 
one’s self in relation to di� erent environ-
ments and others. 

A key strategy for building self-awareness 
is to develop an “Observing Self” or “Wit-
ness”. This involves a person taking an 
imaginary step back from him or herself and 
seeing from the perspective of an observer as 
well as a participant. If engaged in con� ict 
with someone it would require the person 
stepping back from the con� ict itself and the 
thinking, feeling and sensations arising in 
and around that con� ict. It would require the 
person to stop, observe and describe those 
thoughts, feelings and physical sensations 
that have arisen or are arising.

Other practices for improving mental 
wellbeing and which have a strong self-
awareness component are meditation, 
re� ection, contemplation, mindfulness, 
observation, self-acceptance/compassion, 
connecting with others, counseling, psycho-
therapy and self care. 

Developing self-awareness is not only 
bene� cial for gaining or maintaining better 
mental health, it is also a key in ensuring 
higher quality relationships with clients, 
which in turn can up a professional’s mental 
wellbeing. Choices: Developing Self-Awareness
by Dr Charles Frost o� ers the following 
qualities and skills self-aware social workers 
might focus on to develop their professional 
capabilities. They are, in many respects, 
equally applicable to self-aware lawyers:
· Identify and label your personal feelings.
· Know where your feelings end and those 

of your clients begin.
· Recognise and accept areas of vulnerability 

and unresolved issues.
· Understand personal values and their 

in� uence on the [client] relationship.
· Recognise and manage internal dialogue.
· Understand and control personal defence 

mechanisms.
· Know when and how clients are reacting 

to your style.

· Realise how you in� uence outcomes.
· Modify behavior based on reactions of 

clients.
· Set professional goals based on knowl-

edge of personal and skill strengths and 
limitations.

Vulnerability
People’s willingness to take their mental 
health more seriously, including becoming 
more self-aware, often occurs after a crisis. 
They are “brought to their knees”. They 
become more vulnerable.

Going down the vulnerability path can 
seem counter intuitive to those in professions 
expected to project an air of con� dence and 
authority, of being on top of their game. 
However, research reveals that there is a 
vital place for vulnerability in supporting 
people to be con� dent and successful. 

Professor Brené Brown (University of Hou-
ston) in undertaking extensive research (Shame 
Resilience Theory (2007)) found that the common Resilience Theory (2007)) found that the common Resilience Theory
traits among people with higher self worth were 
courage, compassion and connection. These 
people’s lives were typically characterised 
by more loving relationships and a stronger 
sense of belonging. They were also often 
regarded as more “successful”. Underpinning 
these traits was each individual’s greater than 
normal willingness to be vulnerable. They fully 
embraced being vulnerable. They found it 
neither comfortable nor excruciating, but 
necessary for being self worthy and for func-
tioning well, psychologically and emotionally.

Professor Brown’s research also revealed 
that it is a person’s shame or resistance 
to shame that has a person avoid being 
vulnerable. This is relevant in the context 
of better mental health. Unless a person is 
willing and responsible enough to be vulner-
able enough to experience the shame or 
stigma people often experience in association 
with mental unwellness, then the prospect 
of them seeking help or taking steps to 
address their mental health is less likely. 
On the contrary, a person who is willing 
to be vulnerable and to face the shame or 
stigma they might feel, is more likely to 
address matters. There is much to be gained 
in choosing the vulnerable tack well before 

Self-awareness and vulnerability
By Martin Wilson
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reaching the end of one’s tether.
What gets in the way of being vulnerable 

enough to take right minded action to better 
one’s mental wellbeing?

Vulnerability is “snu� ed out” by:
· “Numbing” through addictions, busyness, 

over eating, over spending etc. Professor 
Brown says one can’t selectively numb 
speci� c emotions; you numb one, you 
numb the lot, including joy, happiness, 
gratitude etc. One might be miserable 
and yet looking for purpose and meaning. 
They remain elusive though as long as 
there is “numbing”. 

· Trying forever to make the uncertain 
certain and not accepting what is beyond 
one’s control. 

· Trying to make the imperfect perfect, 
instead of choosing a more reality based 
path and fully acknowledging life’s strug-
gles, that one is worthy in spite of them, 
and deserving of love, belonging and 
good health.

· Pretending or denying. For instance, 
people pretending that they don’t impact 
negatively on others. Instead they can be 
authentic, real and apologise. They can 
right their wrongs. They can seek help to 
own their behaviour.

There is another, better way. Let oneself 
be seen, vulnerably seen. Do so in a way 
which is timely, appropriate, e� ective and 
workable. That may be as simple as talking 
to a colleague, to a friend or to one’s spouse 
or doctor, meeting a mental health profes-
sional, getting out for a walk in work hours 
daily, taking a week or fortnight o�  mid 
year – and doing so despite the discomfort 
or vulnerability experienced in doing so.

In summary
To get beyond merely understanding what is 
good mental health and to actually experience 
tangible and bene� cial mental wellbeing:
· Avoid the “comfort trap” of simply seeking 

an awareness of mental wellbeing.
· Step into a more experiential space in 

order to improve mental wellbeing.
· Build strong self-awareness (in addition 

to an awareness of good mental health) 
and choose to be more vulnerable. 

· Realise that self-awareness involves hav-
ing a more conscious understanding of how 
one thinks (cognitive), feels (a� ective) 
and acts (behaviour).

· Observe or witness one’s thoughts, 
feelings and physical sensations for this 
increases this conscious understanding, as 

do the various practices identi� ed earlier.
· Improve self-awareness, for this not only 

improves mental wellbeing but lifts a 
person’s people relating skills and overall 
work performance.

· Do not wait until there is a crisis. Be aware 
of and accept feelings of vulnerability. 

· Be aware that vulnerability – as an avenue 
for seeking and building better mental 
health – is diminished substantially 
through behaviours such as “numbing”, 
controlling, being perfectionist, and 
pretending or denying (avoiding reality). 

· Courageously admit one’s vulnerability 
and act on it by taking appropriate action 
to address your mental health concerns. 

· Understand that common among people 
with better mental wellbeing is a greater 
than normal willingness to be vulnerable. 

As has been said: “Once we accept our limits, 
we go beyond them”.

Martin Wilson is the Principal of Selfmade 
Coaching ( www.selfmade.co.nz ). His experience 
includes 24 years in legal practice, partnership 
in a large commercial law � rm, 11 years running 
his own commercial law practice, and a period 
as group manager communications and human 
resources for a large government agency.

Te Piringa – Faculty of Law  
THE WORLD IS CHANGING....FAST. LAW IS CHANGING WITH IT 
– DON’T BECOME A DINOSAUR, DON’T BE LEFT BEHIND.

LAWS523-13B ADvANCED CIvIL 
LITIGATION

The focus of this paper is current and 
significant issues in civil litigation, with an 
emphasis on the ways in which concerns 
about access to justice are changing the way 
litigation is practiced across the common 
law world. 
Lecturer: Les Arthur

LAWS577-13B  NATIONAL AND 
INTERNATIONAL HUMAN RIGHTS LAW 

This paper examines the international 
framework for the promotion and protection 
of human rights, including civil, cultural, 
economic, political and social rights and 
how the standards set can be implemented 
at the national and international level.  
The objectives are to enable students to 
understand, analyse and critique the laws, 
procedures and institutions which comprise 
international and national human rights and 
to enable students to understand, analyse 
and critique contemporary international and 
national human rights law and practice.

The aim of this paper is to provide the 
postgraduate student with the opportunity 
to further explore and develop knowledge of 
the principles of international law, to equip 
the student with knowledge and qualifications 
to pursue a legal or academic career in 

international law either at a national or 
international level. 
Lecturer: Associate Professor Claire Breen

LAWS578-13B ISSUES IN FAMILy LAW

This paper will provide insights into 
contemporary issues in Family Law and an 
analysis of the current discourses of family 
law as expressed by judges, lawyers and 
other family law related practitioners. It will 
also explore alternative dispute resolution 
models currently in use in the family law area, 
including mediation and restorative justice. It 
will benefit practitioners and others interested 
in practising in family law related areas, as 
well as researchers and others interested in 
discourse analysis and legal theory.

Lecturer: Associate Professor Ruth Busch

LAWS525-13B CONTEMPORARy 
INTERNATIONAL INDIGENOUS ISSUES 

The purpose of this paper is to focus on 
the issues that are raised at the United 
Nations Permanent Forum on Indigenous 
Issues each year to provide a special insight 
into the workings of the United Nations on 
contemporary and topical indigenous issues. 
An examination of the Declaration on the 
Rights of Indigenous Peoples will be pivotal. 
Lecturer: Valmaine Toki

INTENSIvES

The following papers will be taught intensively 
over a one/two week period.

LAWS502-13C NATIONAL AND 
INTERNATIONAL SECURITIES REGULATION 

20 – 30 August 2013

Lecturer: Professor Nan Seuffert  

An in-depth and critical examination 
of national and international securities 
regulation, including responses to the global 
financial crisis and the implications of free 
trade agreements.

LAWS570-13C CHINESE ENvIRONMENTAL 
LAW IN A GLOBAL PERSPECTIvE

19 – 29 August 2013

Lecturer: Professor Qin Tianbao

This course will cover the overall framework 
of environmental law in China, including 
its historic development and the legal and 
administrative framework for environmental 
protection and its enforcement. It will discuss 
the efficacy of and challenges for this system 
in the areas of energy efficiency and climates 
control, as well as some of its successes. It will 
also consider water protection, control and 
allocation mechanism, including case studies. 
Biodiversity and protection of nature

Think about enrolling for 500 level courses towards a Master of Laws degree or as an interest only paper. The Master of Laws 
can be studied on a full-time or part-time basis.

MASTERS PROGRAMME B SEMESTER 2013  All papers are 30 points

For further information contact Barbara Wallace, Graduate Administrator, Te-Piringa – Faculty of Law, phone +64 7 838 4466 Ext 6734, email barbaraw@waikato.ac.nz

in the contexts of global conservation and 
indigenous rights will also be addressed.

LAWS571-13C CORPORATE SOCIAL 
RESPONSIBILITy AND THE LAW

25 June – 2 July

Lecturer: Professor Benjamin Richardson

This course examines how corporate social 
responsibility is shaped by business law, 
environmental regulation and human rights, 
as well as voluntary codes and other “soft 
law” standards, and business ethics. The 
course considers the legal mechanisms to 
promote corporate social and environmental 
accountability, as explored through topical 
case studies of sectors and issues including 
the food industry, climate change, and socially 
responsible investment. The course focuses 
on New Zealand and some international 
examples, and is conducted through a 
mix of lectures, films, role-plays and other 
participatory activities.
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It was with pleasure I accepted the 
kind invitation by the Editor of LawTalk to 
pen a regular column on litigation. 

Although I have a lot to say on the topic 
(too much, some might say), the thought 
that � rst came to mind was “but I’m an 
academic”. I do not profess to be a litigator 
or even a practitioner. I am a proud academic 
who enjoys the cut and thrust of … well, 
theory. While I teach evidence and criminal 
law, am passionate about the application 
of the law in the real world, and seek to 
challenge my students to think about the 
big societal issues illustrated through the 
tussle of an adversarial trial, I have spent 
next to no time as a litigator myself. 

As a Court Registrar in a previous life I 
have, however, sat through literally thousands 
of criminal, civil and family trials. But such 
experience is no replacement for being in the 
hot seat – having to construct my theory of the 

case, think of how I will use the evidence to 
establish my factual assertions, and grapple 
with testimonial evidence which does not 
come up to brief or is challenged, on the spot, 
in ways I had not anticipated. 

However, having talked through angles 
and ideas with the Editor I felt con� dent 
that we were on the same page – topical 
and thought provoking pieces that seek 
to inspire and challenge litigators and the 
wider legal community on how and why 
the system and its players operate the way 
they do. “Oh, is that all? No problem” (add 
lashings of sarcastic irony). 

So, over successive editions I will attempt 
to ful� l such a mandate with pieces I hope 
you as the reader will � nd interesting, 
thought provoking, and at times challenging 
of our established views and ideas about 
litigation under our wonderful but often 
confusing adversarial system of justice. 

On thinking of what to write for this � rst 
piece my mind turned to the absolute grass 
roots of the system in an attempt to bring 
myself back to the purpose of it all. 

 come as no surprise to the world 
that law revolves around people. I emphasise 
the word “should” because I suspect that the 
average man on the street could be excused 

for often thinking otherwise. 
In this regard litigation, in all its 

jurisdictional forms, seems to 
throw up great contradictions; 

justice v the perception of 
o�  cious bureaucracy, peo-
ple v systems and truth 
v fairness. But at base 
litigation revolves around 
people and their problems 
as argued by and before … 

you guessed it, people. 
As the mantra for 

statutory interpretation is purpose purpose 
purpose, the mantra for litigation ought to 
be people, people, people. 

“So what is your point?” you might ask. When 
viewed as an issue involving people and not 
merely a tussle over the application of law, the 
task of the litigator seems quite di� erent to that 
portrayed in your traditional university lecture. 

The role of the litigator is as much one 
of story-teller as it is master of the legal 
complexities of negligence or recklessness. 

It is this story-telling role that inspires 
many litigators and lawyers in general to 
talk of the “smell test” and why I often say 
to students that I can teach legal reasoning 
but teaching judgement is much more dif-
� cult. Case theories must be believable to 
be convincing, lines of evidential reasoning 
must be clear and simple to be followed 
and understood, and holes or alternative 
arguments must be explained and justi� ed. 

My fear that legal education in New Zea-
land is failing young litigators and ultimately 
the system of justice as a whole, is only 
exacerbated by what I consistently hear from 
practitioners when I ask how such-and-such 
a graduate is going in their � rm. 

A common reply is one of frustration at 
having to deconstruct a graduate’s uni-
versity learning and that the graduate has 
to “unlearn” their way of approaching the 
law. And so it seems that the peculiarities 
of law degree study in New Zealand focus 

Litigation is about people, people, people
By Dr Chris Gallavin
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the word “should” because I suspect that the 
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In this regard litigation, in all its 

jurisdictional forms, seems to 
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Dr Chris Gallavin is an Associate

 Professor of Law at Canterbury University. 
He is also the Dean of the Faculty of Law and 
the Head of School at Canterbury. Dr Gallavin 
has published extensively in the area of criminal 
justice and in the areas of evidence and procedure 
in particular. An unashamed supporter of the base 
principles underlying the adversarial system of 
litigation, Dr Gallavin has published in defence 
of such principles with particular focus on the 
importance of cross-examination. Dr Gallavin is the 
author of the very successful appellant handbook, 
Evidence (LexisNexis, Wellington, 2008), and 
as a barrister and solicitor regularly undertakes 
consultant work in the area of the law of evidence. 
As a media commentator, Dr Gallavin features 
regularly in national newspapers, and on radio and 
television commenting on public and criminal law 
issues. Clear and forthright in his views, Dr Gallavin 
describes himself as an academic who is passionate 
not only about the theoretical foundations of the 
New Zealand justice system but also how theory 
manifests itself in practical operation. Before his 
academic career, Dr Gallavin was a court registrar 
for six years. This experience, he states, “has served 
me well and keeps my academic feet on the ground”. 
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almost exclusively on the art of thinking 
like a lawyer or applying logic and reason. 
That is all well and good and vital for 
so much of what a lawyer must do, but 
the mere fact that one needs four years 
of training to “think like a lawyer” is, 
perhaps, a good indication that there 
is something unusual or at least out of 
the ordinary with such thinking. 

For a litigator, it is therefore important 
to recognise that such thinking, heaven 
forbid, might be out of kilter with how other 
(some might say “normal”) people think. 
If not counterbalanced in the training of a 
litigator, such an undivided focus on logic 
and reason risks distracting an advocate, 
perhaps the most important player in a 
trial, from the notion of “people” toward 
some other goal, a goal not supported by 
ordinary thinking and not conducive to 
presenting a convincing case. 

So what of legal education? Apart from 
the odd litigation skills programme run 
by NZLS CLE Ltd, the majority of skills 
needed to be a pro� cient litigator must be 
learnt on the job – somehow picked up by 
way of osmosis or gleaned from observing 
those with years of experience. It seems 

to me that such a system of training is, 
therefore, rather hit and miss. 

While one cannot forget that most new 
graduates are young people and that one 
cannot replace the value of experience, I 
recently marvelled at the list of 38 litigation 
focused courses o� ered by one mid-tier 
United States law school. That is 38 courses 
on every aspect of litigation! No wonder 
the US produces a generally high standard 
of litigator. Perhaps recent reform of legal 
aid and suggested reform of family court 
processes in which the role of the advo-
cate is marginalised, is in some part the 
consequence of an education system that 
is failing the profession, the adversarial 
system and ultimately failing society? 

Over successive editions of LawTalk
I look forward to raising topical issues 
that I hope you � nd as interesting to 
read as I have found interesting and 
challenging to write. 

I hope some columns will spark wider 
discussion, even heated debate, but at 
the very least I hope that these columns 
will challenge you, the reader, to rethink 
our system and how it may be made 
better – better for “people”.
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By the numbers, the input methodology 

appeal hearings1 in the High Court at Wel-
lington were always going to be challenging: 
13 appeals, 11 parties, 37 counsel appearing 
(not usually all at once, thankfully), 39 days of 
hearing, 0 witnesses, 2,500 pages of written 
submissions � led in advance.2

But it was the “closed” record for the 
appeals that was really impressive. By 
statute, the record included all the mate-
rial generated in the input methodologies 
consultation, which had been an intensive 
two-year process. The � rst practical control 
mechanism put in place for the appeals was 
that the full record would not be � led. Only 
those documents referred to in submissions 
in the appeals would be included in the 
bundle. That, however, only took us so far.

The bundle of documents based on 
2,500 pages of written submissions came 
to approximately 40,000 pages: 80 volumes. 
With 11 parties and a three-member bench, 
even at only one set per party that amounted 
to 1,120 volumes of paper in court. And the 
photocopying cost alone for just one set of 
the bundle was $4,000.

Sense prevailed. The hearing went elec-
tronic. I was one of the counsel for the 
Commerce Commission, and in charge of 
“electrifying” the hearing.3 These are my 
personal observations of how well it worked.

The advantage of iPads:
mobile paper

Aside from cost savings, the most obvious 
advantage was, of course, mobility. One 
iPad weighs signi� cantly less and is quite 
a lot smaller than 80 volumes of paper, and 
can be carried back and forth to court (and 
meetings, and expert brie� ngs, and home, 
and on holiday …). It also meant that all 
counsel could have their own copy of the 
bundle, and experts and clients at the back of 
the court could follow the submissions with 
their own copy of the bundle. The increase 
in e�  ciency is easy to imagine.

The (very cheap) iAnnotate type pro-
grammes also allow you to treat the screen 

like paper. You can highlight, you can scribble 
notes in the margin, you can put in sticky tags 
(kind of), and you can have lots of documents 
open at once and � ip between them. Then, 
once you have mastered that (allow about 
3 minutes), there are the things you can’t 
do with paper. You can wipe your document 
clean and start all over again (very useful 
for a long hearing), you can type and even 
dictate notes into the document, and, most 
importantly, you can conduct a full text search 
of all 40,000 pages with one button. This 
takes about � ve minutes to learn. Then there 
is all the advanced stu� , for people who are 
into these things.

Key to success: simplicity
Given the number of parties and (to put 
it in neutral terms) the range of “adapta-
tion willingness” of counsel, iPads had to 
be optional. Those who wanted to stick 
with paper were free to do so.4 I think this 
constraint actually contributed signi� cantly 
to the success of the trial.

First, it meant that the iPad and paper 
bundles had to be identical. The practice 
developed of identifying documents by 
the six digit page number (a simple search 
on the iPad) followed by volume and tab 
references for the traditionalists. The result 
was that each person could use the iPads at 
the level that they were comfortable with. 
Provided you could key in a page reference, 
you were ready to go. Everything else was 
just a bonus. The low key approach made it 
less threatening to start using the technology 
and easier to become pro� cient over the 
course of the hearing. 

It also meant that everyone managed their 
own iPads as they wished, so we didn’t need 
any overarching technology management or 
co-ordination during the hearing. Di� erent 
programmes could be used, additional docu-
ments could be loaded (submissions, bundles 
of authorities, hand-ups), but all as a matter 
of choice. The only co-ordination required 
was a simple direction that everything � led 
or handed up by a party had to be provided 

in electronic form (ie, emailed), which is 
standard anyway. The enhancement that 
most parties adopted was to ensure that 
the documents they generated were also 
fully text searchable, but it wasn’t a disaster 
that some didn’t.

The acid test:
impact on advocacy
Experience with the earlier days of eCourt 
technology has made a number of counsel 
wary of technology becoming an obstruc-
tion rather than a help when presenting 
submissions. However, from a (very) casual 
survey, those of us who used the iPads while 
presenting submissions were pretty happy 
with the experience. It was less clumsy than 
feared and soon became routine, bar the 
odd minor disaster. I think it helped in the 
early stages that the members of the court 
were � rmly endorsing the use of iPads and 
were determinedly using them themselves, 
so we had an environment that was both 
tolerant of teething problems and open to 
exploring the potential of the technology.

Certainly those surveyed are continuing 
to actively use iPads in their practice, which 
is probably the best endorsement. We are 
not rushing to a “no-paper” court though. 
It helps to have some key papers physically 
separate when presenting submissions (such 
as the submissions themselves). An iPad 
bundle is excellent, but an iPad replacing 
every piece of paper is hopeless. Two iPads, 
however, might work � ne.

Victoria Casey is a barrister with Thomas More 
Chambers in Wellington.

iHearings in the input methodology appeals
A technophobe’s experience with electronic bundles

1 Appeals from the Commerce Commission determinations 
of the input methodologies for regulation of natural 
monopolies under Part 4 of the Commerce Act 1986.

2 1,666 pages from the appellants and 819 pages from the 
Commerce Commission.

3 Huge thanks are due to the technical sta�  at Crown Law, 
Te Raina Davidson and Julia Cameron, who generated 
the bundle, and to Dave Lemmon who had the task of 
explaining how everything worked to everyone.

4 The bundle was served only on disc, with one hard copy 
� led in Court. Parties who wished to use a hard copy 
printed out their own sets.

The recent input methodology appeals in the High Court were conducted with electronic bundles. Barrister Victoria Casey reports on the experience.
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There is much to be said for the legal 

profession. Where else can you face a chess-
like mental challenge on a daily basis, pitting 
your skills against a foe whose drive and 
hunger are equal to your own? Where else 
can you serve your fellow man and your 
community, doing battle, not with weapons, 
but with ideas and ideals? Where else can 
you do it all while sporting a great haircut 
and wearing a sharp looking suit?

The legal profession is indeed a noble one, 
� lled with some of our country’s best and 
most cherished traditions. We know that if 
it was not for the rule of law and those who 
work to ensure that it is applied fairly and 
justly, there would be tyranny in the land 
and blood in the streets.

As noble as it is, the legal profession is 
primarily a business. Our clients are also 
customers, and as such they have every right to 
expect the best value for their money. For bet-
ter or worse, technology and the information 
revolution have come to the legal profession.

For the better, actually. 
The legal process is about handling facts. 

Facts can easily be expressed as data, and the 
technology revolution is all about handling 
data. Thanks to the internet, mobile, and 
cloud computing, there is often more relevant 
information than either side of a case can e� ec-
tively use. The challenge is to take advantage 
of technology’s potential to make the best use 

of the all the information available.
Before we get too involved in cases, let’s 

consider clients and the business side of 
our profession. Beyond the grueling mental 
challenge of facing the courts and/or opposing 
attorneys, the bulk of legal work is secretarial. 
Most practices enjoy the services of very 
e�  cient and pro� cient secretarial personnel. 
Anything we can do to make their jobs easier 
will be re� ected in our success rate, as well 
as our bottom line. There are countless 
technology tools which are designed to make 
the o�  ce side of our business more e�  cient. 

Cloud computing is one of the latest buz-
zwords going around the technology world. 
All it really means is using the resources of the 
huge servers that actually run the internet to 
handle the computing needs of small business. 

Legal professionals worry about cloud 

computing for security and con� dentiality 
reasons. Rightfully so. Everything to do 
with cloud computing takes place on the 
internet, and that is where “hackers” live. 
Some cloud service providers are better 
and more security conscious than others. 

One of the advantages of cloud computing 
is that it frees your practice from the need to 
constantly upgrade expensive computers and 
software. Over the next few weeks we will be 
discussing how to choose the best tools for 
your practice, as well as other ways technology 
can help make you more e�  cient.

Brad Booysen is the founder of Storkk, a New 
Zealand based startup that’s helping lawyers 
move their practice to the cloud. He is passionate 
about technology and how it can transform the 
way we work and play.

Technology has come to lawyering
By Brad Booysen

TechnologyTechnologyTechnologyTechnologyTechnology

JUSTITIA
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Under the CPD Rules each lawyer will 

be required to develop and maintain a written 
CPD plan and to record, document, re� ect on and 
verify their CPD activities (known as “the CPD 
Plan and Record” – the CPDPR). In LawTalk 819 LawTalk 819 LawTalk
(24 May 2013), we outlined a two-step process 
for identifying your CPD learning needs. The 
next step is to develop an action plan.

Substance, not detail, is the key
While it is possible to identify your training 
needs at the beginning of the CPD year, it is 
often not possible at that stage to identify 
exact courses or other activities in order 
to ful� l them. Action plans can therefore 
be quite general.

Sample action plan
Jane is a senior associate in a medium-sized 
� rm. She wants to build up her relationship 
property practice and is conscious of the 
need to improve her management skills. 
Her � rm has an active in-house training 
programme.

Learning Needs Priority Proposed Actions

Improve my supervision skills Low Look for organised course

Learn more about marketing High Look for organised course

Improve my time management skills High Attend established in-house training course “Time Manage-
ment Made Easy”

Keep up to date with changes to Family Court procedures High Present a lunchtime seminar in-house

Learn more about working with expert witnesses Medium Attend either NZLS CLE Ltd Expert Witness programme or 
NZBA Experts as Witnesses seminar

Moving Towards CPDMoving Towards CPDMoving Towards CPDMoving Towards CPDMoving Towards CPD

All New Zealand lawyers will be required to complete a minimum level of continuing professional 
development (CPD) each year, beginning on 1 April 2014. 

Dates Activities

1 October 2013 – 1 April 2014 Transition Period – 5 hours CPD completed in this period 
may be carried forward

1 April 2014 – 31 March 2015 First full CPD year

31 March 2015 First annual declaration of compliance with CPD Rules due

1 July 2015 Practising certi� cate renewal. Applicants must have � led 
con� rmation that the CPD Rules compliance declaration 
has been � led.

Building your CPD action plan

In preparing this preliminary action plan 
Jane has:
· prioritised her learning needs;
· considered her preferred learning style 

(structured courses);
· been cost e� ective in making good use 

of her � rm’s training resources;
· not identi� ed possible CPD hours, but her 

proposed activities would involve more 
CPD hours than the minimum require-
ment; and

· listed two speci� c course options and 
has committed to one in-house presenta-
tion, but the other courses have not been 
speci� ed.

Actions plans should adjust as 
learning needs change

Planning does not just take place at the 
beginning of the CPD year. You should review 
your learning needs and proposed action 
plan from time to time throughout the year 

as your learning needs may change or an 
unexpected learning opportunity may arise.

In Jane’s case, for instance, she may 
not be able to complete all of her planned 
activities, or she might be o� ered a partner-
ship and need to complete the “Stepping 
Up” programme. There might also be an 
unexpected legislative change she needs 
to learn about.

Plans therefore are “living” documents 
which can change as circumstances change.

Information on the proposed 

Rules, and guidelines for their interpre-
tation, can be found on the New Zealand 
Law Society’s website at www.lawsoci-
ety.org.nz/home/for-lawyers/regulatory/
continuing-professional-development.

Finding Information 
about CPD
Finding Information Finding Information Finding Information Finding Information 
about CPDabout CPDabout CPDabout CPD

Key Dates
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By Simon Haines

Commercial LawCommercial LawCommercial LawCommercial LawCommercial Law

D e s p i t e  b e i n g 

introduced in the 
context of the “illegal 
spying” on Kim Dotcom 
debate, the proposed 
Telecommunications 
(Interception Capabil-

ity and Security) Bill does not concern itself 
with who the GCSB can “spy” on or what 
its internal processes should be. 

The Bill actually provides the framework 
on which private businesses are required to 
make their “telecommunications services” (a 
term that is broadly de� ned) and networks 
capable of being intercepted by GCSB, the SIS 
and the Police. It also provides a new set of 
“network security” obligations that empower 
the GCSB to intercede in network build 
decisions and commercial tender processes. 

One particular concern with the Bill is 
that it places signi� cantly greater burdens 
on domestic businesses than on the global 
giants, who compete to sell the same prod-
ucts in the same markets. 

For example, if Microsoft sells its products 
direct to New Zealand consumers, it does not 
have to make them Lawful Intercept capable. 
However, if Vodafone or Telecom want to sell 
the same Microsoft products to the same 
consumers, they have to make Microsoft’s 
products Lawful Intercept capable. 

Making a product Lawful Intercept 
capable is quite a serious burden because 
it can mean paying the original developer 
of the product more to develop a bespoke 
Lawful Intercept capable version or the 
original developer not o� ering any Lawful 
Intercept capability at all. In essence, if you 
are a New Zealand business you will spend 
much time watching the global players sell 
non compliant versions before you are in a 
position to compete. 

The reason is because the TICSA only 
applies to “network operators”. So far the 
position of Government has been that this 
term only applies to traditional New Zealand 

telecommunications businesses. This is 
despite the fact that on the face of the words 
of the de� nition there are strong arguments 
as to why over-the-top players should be 
caught by the term as well. 

To add a further twist, some New Zealand 
businesses can also sell telecommunica-
tions services without being caught by the 
regime. Dick Smith, for example, could sell 
the same Microsoft products as Vodafone 
and not have to make them Lawful Intercept 
compliant. This is because Dick Smith is not 
a “network operator”.

The overall outcome of the regime, then, 
is that New Zealand telecommunications 
businesses like Vodafone have to make all 
their services intercept compliant (eg, voice 
calls and texts on their networks). Everyone 
else is free to sell all their telecommunica-
tions services (remember this is a broad 
term) without making them Lawful Intercept 
compliant. New Zealand telecommunications 
businesses will also have to make everyone 
else’s services Lawful Intercept compliant if 
they want to sell those because there is no 
carve-out for reselling over-the-top services.

What the Government is gambling upon is 
that one way or another enough consumers 
will continue to take their ICT products 
through telecommunications businesses 
to make the regime e� ective. 

What you have to believe for this to be 
true is that over the long term large numbers 
of New Zealanders will not � nd their way 
to places like Dick Smith to buy their ICT 
products, or realise that it is possible to 
download or purchase ICT products from 
the internet direct from the developer. 

In my view, the inevitable outcome of 
the proposed regime is that New Zealand 
telecommunications businesses will struggle 
to compete against players that do not 
have the same Lawful Intercept cost for 
the same services. As a result, before long 
there may be vast numbers of consumers 
communicating in ways that Government 

One law for NZ firms, 
another for global giants 

agencies cannot intercept. 
The true harm of this aspect of the regime 

is that by speci� cally punishing the busi-
nesses which would bring telecommunica-
tions and applications services together 
in one bundle, the Government is actually 
cutting against the very kinds of technologi-
cal convergence it needs to encourage to 
make its UFB plans a success. 

It is the putting together of telecom-
munications, over-the-top applications and 
broadcasting in seamless combinations that 
has the potential to enable � bre to do new 
things that we have not seen previously. In 
contrast, greater fragmentation between 
di� erent kinds of business, which is what 
this Bill encourages, will only give rise to 
increased problems in terms of ensuring a 
seamless end product experience. 

The Government’s answer to industry 
concerns that the regime is market distorting 
and ultimately unsustainable seems to be 
that there are provisions in the regime that 
allow particular services to be exempted from 
the scope of lawful interception obligations 
and there are also powers to enable non 
network operators to be “deemed in” if 
appropriate. 

While the deem-in and exempt-out concept 
could in theory bring � exibility to the regime, 
the market reality is that businesses need to 
be able to make decisions on the products 
that they should o� er within days or weeks. It 
is very unlikely that any legislated deeming-in 
and exempting-out process will be able to 
move this fast or deal with the volume of 
products that will raise issues. 

Instead, any new Lawful Intercept regime 
needs to be built on competitively neutral 
principles and apply equally to over-the-top 
players and traditional domestic telecom-
munications providers alike. Alternatively, 
New Zealand telecommunications businesses 
should not be required to make products 
Lawful Intercept capable when no other 
player has to. It seems hard to argue that 
there is a compelling national security reason 
why Telecom or Vodafone have to make a 
Microsoft service compliant, if others selling 
the same product do not. 

Simon Haines is a principal at Lowndes Associ-
ates and former assistant general counsel at 
Telecom. He advises on regulatory and public 
policy and competition issues.
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T h e  C o m m e r c e 

Select Committee has 
reported back on the 
Commerce (Cartels 
and Other Matters) 
Amendment Bill.

As the Bill criminal-
ises cartel conduct and provides for maximum 
jail terms of seven years’ imprisonment, the 
scope and clarity of the new cartel provisions 
are very important. The select committee has 
helpfully recommended one new exception 
to the cartel provisions, being an exception 
relating to maximum resale price setting. 
However, the select committee has failed 
to add any further clarity to how the cartel 
provisions will apply to conduct by franchise 
networks, suggesting that further guidance 
will be the job of the Commerce Commis-
sion. The select committee has also added 
complexity to the new prohibitions on cartel 
conduct through new transitional provisions. 

The current prohibition on price � xing in 
s 30 of the Commerce Act is to be replaced 
with a new prohibition on cartel conduct 
which includes agreements with the pur-
pose, e� ect or likely e� ect of price � xing, 
restricting output or market allocating. (The 
Bill originally also included a prohibition 
on bid rigging. The select committee has 
recommended this be deleted. However, 
most bid rigging conduct is likely to fall 
under one of the three remaining heads of 
cartel conduct in any event so this change 
does not appear signi� cant.)

The select committee report adds a new 
defence to the cartel prohibition. Section 32 
of the Act will now include an exemption 
where a supplier stipulates a maximum 
price at which a customer may resupply 
goods or services. The select committee 
saw the setting of maximum resale prices 
as pro-competitive, a view also previously 
taken by the Court of Appeal.1

Providing for a speci� c exemption for 
maximum resale price setting was desir-
able. A supplier may in some cases also be 
in competition with its customer and so 
stipulating a maximum resale price might 

have been argued to amount to price � xing. 
The most important exception to the pro-

posed new cartel prohibition is an exemption 
in s 31 relating to “collaborative activity”. 

Collaborative activity is de� ned as an 
enterprise, venture or activity in trade carried 
on in competition by two or more persons 
and not carried on for the dominant purpose 
of lessening competition between any of the 
parties to the arrangement.

The collaborative activity defence applies 
if, at the time of entering into or giving e� ect 
to the cartel prohibition, the parties are 
involved in a collaborative activity and the 
cartel provision is “reasonably necessary” 
for the purpose of the collaborative activity.

The extent to which 
the collaborative activ-
ity defence will apply to 
activity by joint ventures 
or franchises remains 
uncertain. The collabora-
tive activity defence does 
appear much wider than 
the current joint venture 
exemption in s 31 of the 
Commerce Act. There is 
a risk that the collabora-
tive activity exemption 
may be used as a cloak 
for anti-competitive 
conduct by joint ventures 
between competitors.

The collaborative 
activity defence should, 
however, be helpful in 
relation to franchise networks in ensuring 
that normal pro-competitive activity by 
franchises does not breach the new cartel 
provisions. 

For example, it is standard and reasonable 
for franchise systems to provide for each 
franchise to have exclusivity in a particular 
geographic territory. However, under the 
Bill market allocation is speci� cally stated 
to amount to cartel conduct. Accordingly, 
any normal market division arrangements 
in a franchise network will only be lawful 
if they fall under the new collaborative 

activity exemption. In my view, they are 
likely to do so.

It is less clear as to whether the setting 
or recommending of prices by a franchisor 
for its franchisee network would fall under 
the collaborative activity exemption.

The select committee has not taken the 
opportunity to clarify the position in relation 
to such conduct by franchise networks. 
Instead the select committee report encour-
ages the Commerce Commission to develop 
speci� c guidelines for the application of 
the Bill to franchise systems saying that 
this “would provide more certainty as to 
whether the collaborative activity exemption 
might be applied to particular franchise 

arrangements”.
The Bill  provides 

for a clearance regime 
to enable parties to 
an arrangement that 
includes a cartel provi-
sion to obtain clearance 
from the commission 
if they can satisfy the 
commission that the 
collaborative activity 
exemption applies. 

The select committee 
has added complexity 
to how the new cartel 
provisions will be applied 
by amending the tran-
sitional provisions in 
the Bill in so far as they 
relate to liability other 

than criminal liability.
The new cartel prohibition will give rise to 

both civil liability (civil pecuniary penalties 
under s 80 of the Act or damages/exemplary 
damages under ss 82 and 82A) or criminal 
liability under new s 82B. The criminal liability 
provided for by the Bill (with maximum jail 
terms of up to seven years) only applies 
from the period two years after the Bill 
gets Royal assent. That two year period 
has not changed.

The transitional provisions in the Bill have, 
however, been amended so that there is a 

Land on Competition LawLand on Competition LawLand on Competition LawLand on Competition LawLand on Competition Law
Bill provides for very important changes to 
competition law
By John Land

The extent 
to which the 
collaborative 

activity 
defence will 

apply to 
activity by 

joint ventures 
or franchises 

remains 
uncertain

The extent The extent The extent 
to which the to which the to which the 
collaborative collaborative collaborative 

activity activity activity activity 
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remains remains remains 
uncertainuncertainuncertainuncertain
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new transitional period to consider in relation to civil liability.
The new cartel prohibition will apply to the “entry into” new 

contracts or arrangements from the time of Royal assent to the 
Bill. However the position is di� erent in relation to the “giving 
e� ect to” cartel prohibitions that were already in existence at the 
time of Royal assent. Section 30C will now provide that during 
the � rst nine months following Royal assent the commission 
cannot bring civil pecuniary penalty proceedings for breach of 
the new cartel prohibitions based on giving e� ect to existing 
contracts or arrangements (although it can during that period 
bring proceedings based on the old form of s 30).

The select committee report explains that a reasonable 
transition period will allow parties to existing arrangements to 
review their arrangements and adjust their a� airs as necessary. 
The new transitional provision may not achieve this objective 
however. This is because claims for damages under s 82 can still 
be brought for breach of the new cartel prohibition during the 
� rst nine months after the Royal assent. Accordingly, commercial 
parties giving e� ect to existing contracts after the Bill is passed 
will, for the � rst 9 months, need to consider both the impact of 
the old law and the new law.

While the main reform in the Bill is the new cartel prohibition 
and the criminalisation of cartel conduct, the Bill does include 
other signi� cant reforms to competition law. The select committee 
has made some other important changes to the Bill including a 
proposed removal of the current exemption from the Commerce 
Act in respect of international shipping.

In relation to mergers, s 47 of the Act prohibits mergers which 
have the e� ect or likely e� ect of substantially lessening competi-
tion. The Bill introduces a new s 47A allowing the commission 
to apply for declarations where an overseas person acquires 
a “controlling interest” in a New Zealand company through 
an acquisition of assets or shares outside New Zealand. The 
Commerce Committee recommends amending this provision 
to specify that a “controlling interest” means more than 20% 
of voting rights, issued shares or dividend entitlements rather 
than 50% as previously speci� ed.

In conclusion, the Commerce (Cartels and Other Matters) 
Amendment Bill provides for some very important changes to 
New Zealand competition law, including the criminalisation of 
cartel conduct. The select committee has helpfully suggested 
an exception to the new cartel provisions relating to maximum 
resale price setting. However, it has failed to provide any further 
clarity as to the application of the “collaborative activity” defence 
to the cartel provisions. Further clarity on the application of that 
defence will likely be provided by the Commerce Commission in 
guidelines to be developed by it, and in due course in decisions 
in response to clearance applications. The select committee 
has further complicated the initial application of the new law 
by suggesting transitional provisions which, if passed in their 
current form, will require businesses and their advisers to consider 
both the old law and the new law for a nine-month period after 
the Bill comes into force.

John Land is a senior competition law specialist and commercial 
litigation barrister at Bankside Chambers in Auckland. He was formerly 
a partner of Kensington Swan for 20 years. He can be contacted on 
09 379 1513 or at john.land@bankside.co.nz.

CCH® WEBINARS

www.cchwebinars.co.nz

CCH New Zealand and leading Trust specialist Vicki 
Ammundsen, partner at Ayres Legal, are pleased to bring 
you a new series of webinars focused on Trusts. 
Price: $180.00 (excl. GST) per webinar per connection.
Season Pass: Book eight and pay for seven.

Due to the very high interest in this series, all the 2013 
sessions are available for booking now.

Trustee Liability - 19th June
Beneficiary Rights - 10th July
Variation of Trusts - 7th August
Charitable Trusts - 4th September
Residential Care Subsidies - 25th September
Taxation of Trusts - 16th October
Current Trusts Issues - 13th November
Power of Courts in Relation to Trusts - 4th December

Previous webinars in this very popular series:
Trust Fundamentals - recording available for purchase
Winding Up Trusts - recording available for purchase

Trust Series

What can I expect?

Booking - is quick and easy via our online store 

Attending - pay for one connection per office. Some 
firms like to use a projector or big screen and external 
speakers. If only one person is attending they can use a 
PC with headphones, phone or even an iPad.

Questions - we always allow time for live questions. If 
we have more than 12 , you will receive a written Q&A 
document after the webinar

The cost effective way to upskill your team 

Email: webinars@cch.co.nz

Other Webinar Topics              Price: $180.00 (excl. GST)

Look-through Companies - 1st Aug
Presented by Tomlinson Law

Public Private Partership (PPPs) - an introduction to the 
NZ model - 31st July
Presented by Russell McVeagh
 

Associated Persons - 1st Aug
Presented by Tomlinson Law
 

Contract Law - indemnities & limits of liability - 29th Aug
Presented by Russell McVeagh 

Coming up on 30 July, we have the complimentary 
webinar Managing Human Capital Risk, with 
Triple Jump.  If you want to try a webinar risk-free 
this is a great opportunity. 

Free Webinar 

Upcoming Webinars

1 Tru Tone Limited v Festival Records Retail Marketing Limited 
[1988] 2 NZLR 352
Tru Tone Limited v Festival Records Retail Marketing Limited 
[1988] 2 NZLR 352
Tru Tone Limited v Festival Records Retail Marketing Limited 

.
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Gerard DeCourcy elected
 Otago branch president

W h e n  G e r a r d 

DeCourcy stepped 
into the role of Otago 
branch President at the 
22 May branch annual 
meeting, he was fol-
lowing something of 
a family tradition. His 

father was elected President of the Otago 
District Law Society in 1977.

The managing partner of Downie Stewart, 
Mr DeCourcy practises business, commercial, 
property and family law and mediation.  After 
graduating from Otago University with an 
LLB in 1985, he was admitted that same year. 

Mr DeCourcy joined Paterson Lang as a 
sta�  solicitor in 1986, becoming a partner 
in 1990. Following a merger, he became 
a partner of Downie Stewart in 1995 and 
managing partner in 2001.

From 2003 until now, he has been a director 
of � nancial management � rm Bradley Nut-
tall Otago Ltd. His family law practice has 
seen him regularly appointed by the Family 
Court as mediator to resolve Family Court 
disputes and as an independent lawyer for 
children and incapacitated persons. He is 
an author of Partnerships and Joint Ventures
for Thomson Reuters (Brookers). He also 
lectures in business law at the School of 
Business, Otago University.

Mr DeCourcy is married with two young 
adult daughters. He enjoys all sports and 
plays soccer for Roslyn Wakari Masters and 
is a member of St Clair Golf Club and the 
Otago Squash Club.

Squash has been a feature of his sport-
ing involvement. He is a former nationally 
ranked squash player, former Chairman 
of NZ Squash and former Chairman of the 
World Squash Federation. He was also on 
the World Squash Anti Doping Commission 
from 2006 to 2010 and is currently chair of 
the World Squash Doping Hearing Panel. Mr 
DeCourcy is also legal adviser to the World 
Squash Federation. He has been involved 
with many community organisations over 
the years and is currently on the Kavanagh 
College Board of Trustees and a committee 
member of the Dunedin Club. 

The new Otago branch Vice-President 

is Janie Kilkelly and the new council is: 
Kim Jarvis, Joanna Rolfe, Lucia Vincent, 
John Farrow, David Robinson, Kate O’Boyle 
(new practitioners’ representative), Allie 
Cunninghame (OWLS representative), 
Tim Cadogan (Alexandra, Central Otago 
representative), Dale Lloyd (Queenstown, 
Central Otago representative) David Jackson 
(North Otago representative), Frazer Barton 
(Law Faculty representative) and Donna 
Buckingham (Immediate Past President).

Former President farewelled
The Manawatu branch has farewelled 

Gordon Paine, who is leaving his Palmerston 
North practice to practise in Dunedin. The 
farewell was held at the o�  ces of Innes Dean 
at 5:30pm on 29 May. A former President 
of the Manawatu District Law Society, Mr 
Paine graduated from Otago University in 
1979. He spent 20 years in private practice 
in a number of � rms as a sta�  solicitor, an 
associate and a partner before joining the 
independent bar in 2000. 

Successful workshop
A workshop on the new amendment 

to the High Court Rules attracted 27 lawyers 
on 17 May. The workshop, led by Associate 
Judge Matthews of Christchurch, was held 
at the Nelson Courthouse at 5:15pm. It was 
followed by a social half hour across the 
road at The Verdict.

Law library moves
The Law Society Library in Christ-

church has moved back to the Courts build-
ing, 282 Durham Street, where it was before 
the February 2011 earthquake.

The library has been operating from post-
earthquake premises at 8 Homersham Place 
Burnside, since April 2011. The library closed 
on 31 May for the move, which was expected 
to take about three days. When LawTalk went 
to print, it was expected that the library will 
be fully operational from the � rst � oor of 
the Courts building from Monday 10 June.

Constitution review
A very successful meeting on the 

constitutional review was held at Canterbury 
University on 16 May.

Jointly organised by the Canterbury-
Westland branch and Canterbury University, 
the evening attracted about 120 attendees, 
including about 20 lawyers.

Professor Philip Joseph chaired the meet-
ing and the four speakers were Sir Tipene 
O’Regan, John Burrows, Rachel Dunningham 
and Jared Ormsby.

As well as the presentation by the 
speakers, there was excellent dialogue 
and discussion.

Volunteers thanked 
The Auckland branch will be thanking 

its members who volunteer to the branch 
and the New Zealand Law Society with a 
cocktail function on 10 July.

Over 300 volunteers from the region give 
their time to services ranging from s 30 
interviews through to sitting on section 
committees, law reform submissions, cost 
assessing and mediating.

Representatives from large � rms that 
sponsor branch events through � nancial 
assistance or allowing the branch to utilise 
their facilities will also be invited to attend.

The function will be held at the Northern 
Club. Senior Law Society sta�  will also attend 
to o� er their thanks to the volunteers for 
their vital contribution to the profession. 

Legal Executives graduation 
The Auckland legal executive 

graduation will be held at the Northern 
Club on 19 June.

The ceremony will be held in association 
with the New Zealand Institute of Legal 
Executives. Around 40 completed the course 
in 2012 and are eligible to graduate in the 
in 2013 ceremony.

Auckland branch President Tim Jones will 
introduce guest speaker Anne Needham, a 
registered senior legal executive at Rennie 
Cox lawyers with 30 years’ experience. 

Otago

Manawatu

Nelson

Canterbury-Westland

Auckland
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Privileges of being 
a lawyer
I note that in the report of a decision 

of the Lawyers and Conveyancers Disciplinary 
Tribunal on pages 32 and 33 of LawTalk 818 
(10th May 2013) there is a statement that “The 
privileges of being a lawyer are signi� cant, 
but so is the price”.

I am fully aware of the price but would 
someone remind me what the privileges are?

There used to be great play of the former 
conveyancing monopoly (despite our being 
highly competitive with cut price deals) but 
the profession lost that. There was also 
reference to the right of audience but the 
rise of specialist tribunals put paid to that 
and, in any event, the right of audience 
before the true courts is highly regulated 
and carries serious obligations.

Aside from those two dubious “privileges”, 
what others are there? And how are they 
signi� cant?

Alan Liddell

Credit Lawyer, Tauranga

NZ Russian-
speaking Lawyers 
Association
Under an initiative from the Russian-

speaking lawyers of New Zealand and other 
parties interesting in aiding the Russian-
speaking community of New Zealand in 
understanding their rights, privileges and 
duties under the legal system of this country, 
and with the support of community groups, 
the New Zealand Russian-Speaking Lawyers 
Association Inc was established on 8 April.

The driving reason behind the creation of 
this society is the ever increasing number 
of Russian citizens who have made New 
Zealand their home and the increase in 
mutual trade between the two countries.

The main aims of the society are aiding the 
Russian-speaking community in understand-
ing the legal system of this country and 
ensuring that the legal interests and rights 
of our Russian compatriots, governmental 
organisations and businesses are protected 
in New Zealand.

Furthermore, our society intends to 
provide legal aid and practical support to 
New Zealand citizens and organisations 
interested in trade with Russia and other 
ex-USSR republics, and providing legal 
aid to the same in protecting their legal 
interests in the Russian Federation. Our 
lawyers are knowledgeable in laws of both 
jurisdictions and have work experience in 
Russia and New Zealand.

We hope that we will be able to have a 
productive relationship with the New Zealand 
Law Society and are always ready to assist 
on matters of common interest.

Serge Roud

President, New Zealand Russian-Speaking 
Lawyers Association Inc

Judge the judges
In your 10 May edition, you reported 

that the President of the Bar Association 
Stephen Mills “strongly deprecates” the 
“Judge the Judges” website recently estab-
lished by the Sensible Sentencing Trust, of 
which I am a proud member. 

As well as demonstrating a � air for the 
ornate use of language, this was quite a 
remarkable feat by Mr Mills, since at the 
time he “deprecated” it, the site was not 
live. Now that it is, and he has presumably 
visited it, perhaps Mr Mills could explain 
exactly what it is about the website that 
he “deprecates” so strongly? 

Open justice is one of the foundations upon 
which our law is based. When called upon 
to do so, judges always a�  rm its primacy, 
and make it clear that orders suppressing 
any details of criminal o� ending are not 
to be made lightly. 
Traditionally, mem-
bers of the public 
relied on an active 
and competent 
media to inform 
them accurately of 
the material facts of 
particular cases, 
the charges upon 
which the prisoner 
was found guilty, 
and the sentence 
passed.

I n  t h e  p r e -
internet age, that 

information generally only came to public 
attention if a reporter was in court on 
any given day, and his or her editor thought 
a particular story newsworthy. “Judge the 
Judges” performs exactly the same func-
tions as the traditional media, the major 
di� erences being that its primary sources 
potentially include any person who was 
in court that day, and that its viewpoint is 
somewhat more obvious than that of the 
rags many of our newspapers have become. 
It is also notably more measured than most 
television coverage.

The site includes the comment “You be 
the Judge”. I suggest that it is this that Mr 
Mills and other luminaries in the profession 
object to so strongly. It assumes that when 
in possession of all the facts, ordinary people 
are unable to decide whether a sentence is 
just and fair. Only judges and people like 
Mr Mills can possibly do that. I strongly 
deprecate that view.

David Garrett

Barrister, Kaukapakapa

www.laneneave.co.nz

The expert in
professional liability 

and discipline

LANE NEAVE LAWYERS
CONTACT DUNCAN WEBB:

T 03 3793 720
M 021 244 3346

E duncan.webb@laneneave.co.nz

@mylawsociety
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Programme Presenters Content Where When
CIVIL

Advanced 
Litigation Skills

Director: 
Jan McCartney SC

Aimed at practitioners with at least 6-10 years’ litigation experience (either criminal 
or civil) this fi ve-day non-residential programme follows the same methods that 
have proved so successful in the basic level NZLS Litigation Skills Programme. The 
advanced course builds on the skills developed in the basic level programme and 
enables participants to work on a case that requires a mastery of many legal and 
factual issues with a heavy reliance on experts.

Wellington 9-13 Jun

Litigation Skills 
Programme

Director:
Janine Bonifant

This highly regarded residential week-long advocacy training course is open to 
applicants with at least three years’ litigation experience. Selected applicants will 
perform exercises and be critiqued, observe themselves through video review and 
observe faculty demonstrations. It’s hard work, great fun and most participants say 
it’s the most effective value-for-money course they’ve ever attended!
Applications close Friday 7 June 2013

Christchurch 18-24 Aug

Torts Update Andrew Barker
Prof Stephen Todd

The law of torts continues to evolve at a fast pace and it is important that you are as 
up-to-date as possible. This seminar will update you on developments in negligence, 
especially around the issue of leaky/defective buildings; vicarious liability, particularly 
in relation to sexual abuse; economic torts in light of OBG v Allan; compensatory and 
exemplary damages; developments in the limitation of actions; and particular issues 
in tort law that arise in the context of litigation. Webinar for smaller centres.

Dunedin
Christchurch
Wellington
Hamilton
Auckland

24 Jun
25 Jun
26 Jun
1 Jul
2 Jul
26 Jun

COMMERCIAL/COMPANY
Commercial Law 
Intensive

Chair: Geof 
Shirtcliffe

For lawyers advising on commercial transactions, this day is a must. Chaired by 
Geof Shirtcliffe, the intensive includes sessions on: personal liability for commercial 
dealings, commercial insurance, the Financial Markets Conduct Bill and raising capital, 
the latest developments from the OIO, consumer law reforms, AML/CFT compliance 
requirements and a case law update.

Wellington
Auckland

27 Jun
28 Jun

CRIMINAL
Criminal 
Procedure Act 
and Legal Aid 
- new fees and 
other changes

Michele McCreadie
Sarcha Keith
Bryan Pay

This webinar will prepare all legal aid criminal lawyers, practice managers and 
administrators, and legal secretaries for changes to the CPA, commencing 1 July. It 
will focus practically on things you need to know about administrative changes relating 
to legal aid – particularly how you need to work with it regarding fees and invoicing 
procedures.

21 Jun

How to Run a 
Jury Trial

Philip Hall
Craig Ruane

Working in groups you will follow step-by-step the practical aspects of preparing for 
and conducting a jury trial. You will be challenged to examine why, when and how you 
tackle the various stages involved. You will understand how to prepare for and conduct a 
jury trial. You will learn how to organise case materials, prepare for the different stages, 
and how to recognise and evaluate the various options available.

Christchurch
Wellington
Auckland

6 Aug
7 Aug
8 Aug

Advanced 
Litigation Skills

see listing under Civil

Litigation Skills 
Programme

see listing under Civil

Webinar

UPCOMING PROGRAMMES

Webinar

Duty Solicitor Training Programme

Duty solicitors are critical to the smooth running of a District Court list. 
Here is a way to gain more of the knowledge and skills you need to join 
this important group. 
You will:
• complete pre-course reading on the key tasks of a duty solicitor
• learn about penalties, tariffs and sentencing options
• observe experienced duty solicitors (5 x ½ days)
• develop your advising skills by working through a series of realistic 

scenarios
• sit an open book examination
• practise and improve your advocacy skills
• make critiqued appearances as a duty solicitor at a practice court
• be observed and assessed while appearing as a duty solicitor (a 

full day)

Centre Intro Asssessment Practice Court

Hamilton
Tauranga
Rotorua
Dunedin
Invercargill
Wellington
Whanganui
Hawkes Bay
New Plymouth
Palmerston North
Manukau
Whangarei

19 July
19 July
19 July (noon)
2 August
2 August
16 August
9 August
16 August
16 August
16 August
13 September
13 September

23 August
23 August (in Ham)
23 August (in Ham)
6 September
6 September (in Dun)
27 September
27 September (in Wgtn)
27 September (in Wgtn)
27 September (in Wgtn)
27 September (in Wgtn)
18 October
18 October (in Mnku)

24 August
24 August (in Ham)
24 August (in Ham)
7 September
7 September (in Dun)
28 September
28 September (in Wgtn)
28 September (in Wgtn)
28 September (in Wgtn)
28 September (in Wgtn)
19 October
19 October (in Mnku)

Brochures for CLE programmes are distributed with LawTalk. If you have not received a brochure for any of the programmes listed, 
please see www.lawyerseducation.co.nz or email cle@lawyerseducation.co.nz or contact CLE information, tel 0800 333 111.
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Programme Presenters Content Where When
CIVIL

COMMERCIAL/COMPANY

CRIMINAL

Webinar

UPCOMING PROGRAMMES

Webinar

Brochures for CLE programmes are distributed with LawTalk. If you have not received a brochure for any of the programmes listed, 
please see www.lawyerseducation.co.nz or email cle@lawyerseducation.co.nz or contact CLE information, tel 0800 333 111.

Online registration and payment can be made at 
www.lawyerseducation.co.nz

Webinar

Webinar

Programme Presenters Content Where When
PROPERTY

Trusts 
Conference 
best practice 
in 2013

Chair: 
Dr Andrew Butler

The 2013 conference will focus on some of the “big picture” questions posed in trust law 
and practice. This will include an examination of the role, function and future of trusts in the 
21st century; questions which affect the limits to which the trust concept can be deployed, 
and some of the questions about the legitimacy of the use of trusts.

Auckland 13-14 Jun

Residential 
Property 
Transactions

Dedra Dorrington
Simon Ellis
Nick Kerney
Duncan Terris

This very popular two-day, limited-number workshop, for solicitors at the start of their 
property law career and legal executives with some experience, follows three fi les from 
client instructions to settlement and beyond.

Wellington
Christchurch
Auckland
Hamilton

1-2 Jul
8-9 Jul
29-30 Jul
5-6 Aug

Current Tax 
Issues in 
Property

Barney 
Cumberland

There are a signifi cant number of current tax issues in the property fi eld. These issues 
include on-going improvements to the land zero rating rule and related matters, the 
treatment of GST in valuations, changes to the tax treatment of lease inducement and 
surrender payments and new rules relating to deductibility of expenditure on “mixed-use 
assets”. 

10 Jun

GENERAL
Lawyer as 
Negotiator

Jane Chart Building on your own experience, this one and a half day workshop provides hands-on 
practice and feedback, as well as a conceptual framework for preparing for and undertaking 
negotiations. It examines different strategies and tactics, and offers tools for dealing with 
diffi cult negotiators, breaking impasses, and for addressing specifi c issues which you 
might wish to raise. 

Wellington 1
Wellington 2
Auckland 2

12-13 Jun
12-13 Nov
19-20 Nov

Serects of 
Success

Irene Joyce Understand the factors which make small to medium size fi rms successful, analysis how 
well your fi rm measures up and how to start implementing changes to improve your fi rms 
success.

Christchurch
Dunedin
Wellington
Hamilton
Auckland

18 Jun
19 Jun
25 Jun
27 Jun
2 Jul

Tricky Issues 
in the Life of a 
Lawyer

Paul Collins
Grant Illingworth 
QC

Each year the number of complaints against lawyers is increasing and even the most 
experienced are making mistakes. Attend this seminar to learn how to avoid the pitfalls 
and protect yourself from complaints; the process if someone does lay a complaint; your 
duties and legal and professional responsibilities; and what strategies to use if a complaint 
is laid against you.

Webinar for smaller centres

Christchurch 
Wellington
Auckland

10 Jun
11 Jun
12 Jun

11 Jun

Stepping Up - 
foundation for 
practising on 
own account

Director: 
John Mackintosh

All lawyers wishing to practise on their own account whether alone, in partnership, in an 
incorporated practice or as a barrister, will be required to complete this course. (Note: From 
1 October 2012 all lawyers applying to be barristers sole are required to complete Stepping 
Up). Developed with the support of the New Zealand Law Foundation.

Christchurch 13-15 Jun

Technology 
Law 
Conference

Chair: His Hon 
Judge David 
Harvey

New information and communications technologies intrude into almost every area of law 
and legal practice. This one-day conference will discuss recent changes in technology law 
and provide an insight on areas of concern, interest and possible future developments. 
The Technology Conference gives practitioners, law professionals and those in the ICT 
industry an opportunity to increase their awareness and understanding of the impact of 
IT on the law and legal practice.

Auckland
Wellington

20 Jun
21 Jun

Trust Account 
Supervisor 
Training 
Programme

Mark Anderson
David Littlefair
and
David Chapman
Bob Eades or
Lindsay Lloyd

To qualify as a trust account supervisor, you must complete 40-55 hours’ preparation, attend 
the assessment day and pass all assessments. Make sure you register in time to do the 
preparatory work before the assessment day as listed on the right.

Hamilton
Wellington
Auckland 2
Christchurch

10 Jul
18 Sep
20 Nov
27 Nov

Legal 
Executives 
Conference

NZILE President: 
Pam Harliwich

Legal executives – build on existing skills and knowledge and keep abreast of what is 
happening in other areas of practice – trusts, estate administration, unit titles, mortgagee 
sales, settlement issues, confl ict of interest, Maori land, purchase of a business, LINZ 
update, LTA update, LinkedIn and Twitter for business development. And more!

Wellington 19-20 Aug

Online registration and booklet purchases (with cheque, direct credit and credit card payment options) available at 
www.lawyerseducation.co.nz
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Many of the issues raised in reports 

following reviews carried out by the Law 
Society Inspectorate relate to matters that 
could possibly have been prevented by 
the Trust Account Supervisor (TAS) tak-
ing a more active and hands on approach. 
The importance of the TAS’ role in routine 
trust account housekeeping cannot be over 
emphasised. Some of the more frequently 
reported issues are discussed below. 

Dormant balances 
A common � nding from reviews is the fre-
quency of dormant trust account balances, 
including those on interest bearing deposit 
(IBD). The risk to the � rm and the client is that 
over a period of time these monies become “out 
of sight and out of mind” and it may become 
di�  cult to trace the rightful owner and at the 
very worst could lead to misappropriation. 
Sometimes these balances, particularly those 
on IBD, can be quite sizeable.

Complying with r12(7) of the Lawyers and 
Conveyancers Act (Trust Account) Regula-
tions 2008 (Trust Account Regulations) and 
reporting to the client on all balances in the 
trust account, at least every 12 months, will 
ensure that the balance will remain on the 
radar for both the � rm and the client. Reporting 
to the client less frequently than this not only 
breaches the regulation, but also increases 
the risk of potential loss to all. Importantly, 
sending an annual RWT certi� cate to the client 
does not meet the requirement of r 12(7) of 
the Trust Account Regulations. 

Firms should focus on preventing the 
incidence of dormant balances by being 
diligent with � le closure procedures and 
ensuring there is a nil balance at the end 
of each transaction.

Unclaimed monies 
Another common � nding is the related issue 
of unclaimed monies. Ultimately, when all 
reasonable endeavours have been taken by 
the � rm to contact the client over an extended 
period of time, any remaining monies must 
be returned as follows:
For an individual:

Unclaimed Monies, IRD, PO Box 38222, 

Wellington Mail Centre, 5045. The IRD 
must be noti� ed with the name of the 
individual and a statement that the funds 
are being deposited under s 337 of the 
Lawyers and Conveyancers Act 2006 (LCA).

For a company:

Unclaimed Monies, The Public Trust CSC 
Accounting, PO Box 31543, Lower Hutt, 
5010. The Public Trust is to be noti� ed 
of the company details and a statement 
that the funds are to be credited to the 
Liquidation Surplus Account under s 324 
of the Companies Act 1993.

A common query is whether the � rm is able to 
deduct any fees from the unclaimed balance 
before it is deposited with either of the above 
agencies. The deduction of any fees under 
these circumstances is problematic given the 
absence of the client’s instructions and the 
inability to satisfy the provisions of regulations 
9.1 and 9.2 of the Trust Account Regulations. 

If the � rm has met all of the provisions 
of rules 9.1, 9.2 and speci� cally 9.6 of the 
Lawyers and Conveyancers Act (Lawyers: 
Conduct and Client Care) Rules 2008, has a 
history of speci� c authorities for all past fee 
invoices raised and paid, has clear evidential 
support for the � nal fees invoice raised and 
can detail the signi� cant e� orts made to 
contact the client, then potentially the � rm 
may choose to raise the invoice and deduct 
the fees. If in any doubt advice should be 
sought beforehand.

Disbursements and agency costs
Another issue concerns the precision with 
which � rms describe the nature of disburse-
ments, which are then on charged to clients. 
Firms need to clearly di� erentiate between 
“out of pocket” disbursements, such as a 
Land Information New Zealand search and 
registration fee, as opposed to any other 
“agency” costs the � rm might choose to 
add on where there has been no actual 
disbursement incurred.

The requirement stems from the dual 
obligations implied in “accounting properly” 
under s 111 (1) LCA and from r12 (7) of the Trust 
Account Regulations that is “…requiring the 
provision of a complete and understandable 

statement of all trust money handled and 
all transactions…”

Essentially any such “agency” charge 
is often simply another fee payable by the 
client to the � rm, or commonly a service 
company controlled by the � rm or related 
persons, and needs to be disclosed separately 
as such on any invoice rendered. Firms are 
strongly encouraged to make every e� ort 
to avoid bundling up such expenses under 
the generic heading of “disbursements”, 
which could be misleading.

Contributory mortgage lending
This month the Law Society wrote directly 
to the TASs of all � rms who are currently 
engaged in contributory mortgage lending 
as recorded by their March 2013 quarterly 
certi� cation return. The purpose was to 
advise of current developments with the 
Financial Markets Authority (FMA) sur-
rounding the current solicitor’s contributory 
mortgage exemption notice which is due to 
expire on 30 June 2013.
In brief the current position is:
· the FMA has sent the Law Society a draft 

new exemption notice for consultation;
· the proposed exemption notice would 

continue in force until 30 September 2016, 
after which time the FMA will be involved 
in regulating any contributory mortgage 
lending undertaken by lawyers; and

· from 1 July 2014, a law � rm engaged in 
contributory mortgage lending must 
register as a � nancial service provider 
under the Financial Services Providers 
(Registration and Dispute Resolution) 
Act 2008. This will require law � rms to 
join a dispute resolution scheme under 
that Act. The Law Society is assessing the 
various schemes with a view to assisting 
law � rms with information about them.

The Law Society is in discussion with the 
FMA over the precise terms of the exemp-
tion notice.

If anyone has further questions or requires any 
assistance, contact the Law Society’s Inspector-
ate through the Financial Assurance Manager 
jeremy.kennerley@lawsociety.org.nz, (04) 463 2936. jeremy.kennerley@lawsociety.org.nz, (04) 463 2936. jeremy.kennerley@lawsociety.org.nz

Financial Assurance Scheme: housekeeping is important 
By Jeremy F Kennerley, Financial Assurance Manager
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Hamilton lawyer Charles Fletcher 

has been suspended from practising as a 
lawyer for two years from 24 May.

Mr Fletcher was suspended by the New 
Zealand Lawyers and Conveyancers Disci-
plinary Tribunal ([2013 NZLCDT 16) after the 
tribunal did not reach the unanimous view 
that strike-o�  was necessary, despite the 
“very serious nature” of the misconduct.

Mr Fletcher pleaded guilty to a charge of 
professional misconduct. 

This followed proceedings in the High Court, 
where Mr Fletcher was found to have facilitated 
Charles Hohepa, a sole trustee of the Peoples 
Worship and Freedom Mission Trust (PWFM 
Trust), in misappropriating more than $250,000 
of property belonging to the trust (Eden Refuge 
Trust v Hohepa [2011] 1 NZLR 197).

Mr Fletcher and Mr Hohepa were found 
jointly and severally liable for the misappropri-
ated property. The High Court found Mr Fletcher 
had committed a breach of � duciary duty, 
knowing receipt and dishonest assistance while 
acting for Mr Hohepa and the PWFM Trust. 

Mr Hohepa was the only remaining trustee 
of the PWFM Trust. The others had died. Mr 

Fletcher argued that s 89(1) of the Law Prac-
titioners Act 1982 required him to dispense 
trust funds in accordance with instructions 
from Mr Hohepa. However, the court found 
that he knew the funds were going to be 
used for purposes unconnected with the 
trust and that Mr Fletcher should not have 
released the funds to Mr Hohepa.

The Court of Appeal upheld the High Court 
� nding in Fletcher v Refuge Trust [2012] 2 NZLR 227.Fletcher v Refuge Trust [2012] 2 NZLR 227.Fletcher v Refuge Trust

Mr Fletcher denied any intention to behave, 
or assist a client to behave, in an intentionally 
dishonest manner. He explained that he has 
had di�  culty in accepting that he was taken in 
by Mr Hohepa and ought not to have trusted 
him. He has also expressed deep remorse. 

The tribunal noted that the higher 
courts had stopped short of categorising 
Mr Fletcher’s dishonesty as “wilful and 
calculated”, but that because he had actual 
knowledge that the transactions were not 
transactions in which he could honestly 
participate, he had the requisite state of 
mind for a � nding of dishonesty.

The tribunal quoted Justice Du� y in the 
High Court in Eden Refuge Trust v Hohepa: 

“Mr Fletcher knew that Mr Hohepa was 
appropriating trust property,” [at 211].

“There was nothing about the circum-
stances of the appropriation that could suggest 
the appropriation was for trust purposes. Mr 
Fletcher has accepted that it was obvious to 
him at the time that once trust property was 
sent to Mr Hohepa in Spain, there was nothing 
to stop Mr Hohepa applying it for his own 
purposes. Mr Fletcher has also accepted that 
at the time he understood that trust funds sent 
to Mr Hohepa would become intermingled 
with Mr Hohepa’s personal funds.

“… All of this would have been obvious to 
an honest man and to an honest solicitor. 
Such persons do not knowingly participate 
in the type of transactions which have 
occurred. But Mr Fletcher chose to do so. 
It follows that, on an objective assessment 
of Mr Fletcher’s conduct, the only available 
conclusion is that he acted dishonestly.”

The Court of Appeal had noted: “A dishonest 
state of mind consists of actual knowledge that 
the transaction is one in which the assistor 

Suspended for dishonest assistance

Christchurch retired solicitor John 

Milne has been struck o�  by the New Zealand 
Lawyers and Conveyancers Disciplinary Tribu-
nal for misuse of client funds [2013] NZLCDT 18.

“Some 35 of Mr Milne’s clients in Canterbury 
and Otago have lost a total of nearly $2.9 
million,” the tribunal said. “The funds have 
disappeared, and given that Mr Milne has 
been declared bankrupt, repayment by Mr 
Milne is not likely. “This has been a gross 
breach of trust by Mr Milne, with dire � nancial 
consequences for those who gave him their 
money, many of them at a stage in their life 
where � nancial security is especially important.

“Quite apart from the losses su� ered by 
those who trusted Mr Milne, he has by his 
activities severely damaged the trust and 
con� dence the public must be able to have 
in their legal advisers,” the tribunal said.

Mr Milne faced four charges, which he 
admitted, along with some of the particulars 
supporting the charges. However, he denied 
other particulars.

Submissions for the Otago Standards Com-
mittee, which brought the charges, said that 
Mr Milne had used the funds received from 
clients for his personal bene� t, keeping any 
record of them outside his formal records and 
trust account, so that Law Society inspectors 
were never aware of any of the arrangements.

It was only when complaints began to be 
received from Mr Milne’s clients regarding 
money they said they had given him to 
invest, and the Law Society subsequently 
began an investigation, that Mr Milne’s 
activities came to light.

The Law Society inspectors had been unable 
to � nd evidence that Mr Milne had invested 
the funds he received, whether in an interest-
bearing account or with third party borrowers 
despite what he had said to his clients about 
what he would do with the funds.

There was no record of Mr Milne receiving 
any interest on the funds, and his personal bank 
accounts disclosed only personal use of the funds. 

Mr Milne submitted through counsel that 

he accepted striking o�  was inevitable. The 
charges related to an extended period of activ-
ity by Mr Milne over many years, the tribunal 
said. He submitted, however, that the monies 
he had received from clients were not monies 
received in the context of a solicitor-client 
relationship, but simply constituted personal 
loans for his use as he saw � t.

The tribunal, however, preferred the evi-
dence of those who had given money to Mr 
Milne to � nd that “the monies were provided 
to Mr Milne as a lawyer for the purposes of his 
practice and that they were not personal loans.” 

His use of the money was a “gross breach 
of trust” and the tribunal found “without 
di�  culty” that Mr Milne was not a � t and 
proper person to be a legal practitioner. The 
tribunal ordered that he should be struck o� . 

Noting that Mr Milne was bankrupt, in 
poor health and elderly, unlikely to ever 
earn again, and that costs in the tribunal 
are not to be punitive, the tribunal declined 
to order that Mr Milne pay costs.

Strike off follows misuse of client funds
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ADMISSION
under Part 3 of the Lawyers and Conveyancers Act 2006

APPROVAL TO PRACTISE ON OWN ACCOUNT
under s 30 of the Lawyers and Conveyancers Act 2006

APPROVAL TO PRACTISE ON OWN ACCOUNT

REGISTRY The following people have applied to the New 
Zealand Law Society for certifi cates or approvals

Collins Colenna Maree
Faletutulu Makisua Andrae Zenas 
Fiebiger Nicola 
Forster Warren Ashley 
Lam Viola
Mackey Heidi Arama

Mahon Haley Jane 
Stills Katie Louise
Sutherland Katie Renee 
Tuuta Jamie-Lee 
Young Greta Su 
Yule Emma Jane

Danswan Chadleigh Garfi eld
Hare Graham Charles
Lamberg Lloyd Warren
Waugh Jamie Harold Cairns

Kevin Robert Smith has applied to the Law Society for approval to 
resume practise on his own account. On 23 September 2008 the former 
New Zealand Law Practitioners Disciplinary Tribunal ordered that he 
not practise on his own account without the prior permission of the 
Tribunal. Mr Smith is required to apply to the New Zealand Lawyers and 
Conveyancers Disciplinary Tribunal for the lifting of the restriction.

Smith Kevin Robert
The Registry is now advertising names of candidates for certifi cates 
of character, practising certifi cates and approvals to practise on own 
account on the NZLS website at lawsociety.org.nz/home/for_lawyers/
registry/applications_for_approval/

Comments concerning the suitability of any of the above-named 
applicants for the certifi cate or approval being sought should be made in 
writing to me by 27 June 2013. Any submissions should be given on the 
understanding that they may be disclosed to the candidate.

LISA ATTRILL,  REGISTRY MANAGER�� lisa.attrill@lawsociety.org.nz��04 463 2916��0800 22 30 30,��04 463 2989

Lawyers Complaints ServiceLawyers Complaints ServiceLawyers Complaints ServiceLawyers Complaints ServiceLawyers Complaints Service

F, a barrister, made a number of errors 

in an immigration application for a client. 
A lawyers standards committee briefed an 
experienced practitioner to “peer review” 
how the � le was conducted.

The immigration application was out of 
time, but F did not advise the client, as he 
should have, of the low chances of success of 
an application of this kind made out of time. 

F did not advise the client about the possible 
need for a humanitarian appeal. F’s explana-
tion that the client did not ask about it was 
considered inadequate by the committee. 

In the cover letter to Immigration New 
Zealand, F did not advocate for the appli-
cant as to why Immigration NZ should 
accept the application out of time. This 

e� ectively reduced the chances of success 
for the application from low to nil, and the 
committee considered this unacceptable. 
The committee noted the peer reviewer’s 
comment that “immigration advice is not 
just a matter of � lling in forms”.

F did not certify entitlement to advise on 
immigration matters under the Immigration 
Advisors Licensing Act 2001 as required on the 
form, which though appearing to be a minor 
technicality, is signi� cant because failure to 
certify may jeopardise the entire application.

Each of these errors was held to be 
unsatisfactory conduct by the standards 
committee. The committee took into account 
admissions by F which indicated a failure to 
understand the signi� cance of some of the 

complaints made. 
A preliminary issue in this case constituted 

a reminder to barristers, such as F, that they 
must ensure they have an instructing solicitor, 
may not accept funds directly without dispos-
ing of the funds correctly, and must actually 
provide Terms of Engagement (“making them 
available” is not enough). Failure to do any of 
these (except where speci� cally permitted) will 
result, as here, in a � nding of unsatisfactory 
conduct, as all barristers ought to know. 

F was censured, � ned $2,000, ordered 
to pay costs of $3,000, and was ordered to 
refund to the client certain sums which had 
been wrongly retained by F. After considering 
all the issues, the committee decided not 
to order publication of F’s name. 

Fined for immigration application errors

cannot honestly participate, or a su�  ciently 
strong suspicion of a breach of trust that it is 
dishonest to decide not to inquire, coupled 
with a deliberate decision not to make inquiry 
lest the inquiry result in actual knowledge.”

In considering penalty, it was submitted 
for Mr Fletcher that he now had an insight 
into his behaviour and that if his 37 years of 
practice were looked at overall, some signi� -
cant credit could be given for that. The events 
had occurred 10 years ago, and charges had 
not been laid by the Law Society until the 

judgment of the Court of Appeal had been 
released and no further appeal was lodged.

“We considered that while it is accepted 
the practitioner was required to meet the 
� nancial burden imposed by the court as a 
consequence of its � ndings against him, the 
fact that he has paid $1.3 million to ensure 
no person is now out of pocket as a result of 
his misconduct means that he ought to be 
seen in a di� erent light from a lawyer who 
has not put the consequences of misconduct 
right in this way,” the tribunal said. 

The tribunal noted however that this point 
would have had more impact if Mr Fletcher had 

not pursued various arguments rejected by the 
courts for nine years, and had simply accepted 
his breach and made repayments immediately. 

As well as the suspension, Mr Fletcher was 
censured and ordered to pay the Law Society 
$19,554 costs. The tribunal also ordered that 
Mr Fletcher, should he recommence his prac-
tice, make it available for inspection, make 
reports on his practice on a three-monthly 
basis from the time of recommencement and 
take advice in relation to the management of 
his practice as directed by the New Zealand 
Law Society for two years following his 
return to practise.
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Legal Chambers Available To Lease
40-42 Eden Crescent - near Auckland High Court 
• High quality offi ce space available for long term lease.
• Premises consist of a large private offi ce together with 

shared board room and separate meeting room.
• Purpose built high quality fi t-out for legal chambers.
• Offered on a walk-in basis with high speed secure 

internet and IP phone systems included.
• Room for receptionist or personal assistant also if 

needed.
• Car park available
• Flexible lease term and competitive rental for high 

quality legal tenants
Call Theo Kyriak - 022 3523858

DAVID JOHN KRISSANSEN 
Would any lawyer holding a will for the above-named, 
late of 6 Seddon Avenue, Papatoetoe, Auckland, retired, 
who died on 27 April 2013, please contact Kevin McDonald 
of Kevin McDonald & Associates, PO Box 331065, Takapuna 
0740, ph 09 486 6827, fax 09 486 5082, email kevin.mcdonald@
xtra.co.nz. 

KAYE PAULA JOHNSTONE 
Would any lawyer holding a will for the above-named, 
nee Wilson of Gisborne, late of Perendale Close, Auckland, 
teacher, born on 11 May 1942, who died on 29 April 2013, 
please contact Tia Johnstone of Auckland, ph 021 345 912 or 
09 631 0710, email tiaj@adhb.govt.nz. 

DAVID LATANOA SIONEPULU 
Would any lawyer holding a will for the above-named, 
late of Panmure, Auckland, who died on 7 February 2013, 
please contact Dana Corlett, Andrew Lemalu Law, PO Box 
11129, Ellerslie, Auckland 1542, ph 09 579 0045, email dana@
andrewlemalulaw.co.nz. 

JESSICA LYNNE WOLKEN 
Would any lawyer holding a will for the above-named, 
late of Awatea Street, Porirua, student/mother, born on 3 
May 1984, who died on 1 April 2013 in Perth, please contact 
Lynne Egan, 26A Winters Road, Christchurch 8052, ph 022 
079 2971 or 03 354 8177, email macegan@xtra.co.nz. 

DENNIS JAMES O’CONNOR 
Would any lawyer holding a will for the above-named, 
late of Morrinsville, born on 10 April 1949, who died on 11 April 
2013, please contact Sonya O’Connor, Allen, Needham & 
Co, PO Box 12 Morrinsville 3340 or DX GA24001, ph 07 889 
8125, fax 07 889 5369, email sonya@anco.co.nz. 

JOHN ALBERT ANNAN 
Would any lawyer holding a will for the above-named, 
late of Whangarei, formerly living in the Coromandel area, 
fork-hoist driver, who died in September 2012 aged 56 years, 
please contact Alan Stuart at Webster Malcolm & Kilpatrick, 
Solicitors, PO Box 22, Warkworth 0941, ph 09 425 8037, email 
a.stuart@wmklaw.co.nz. 

DARREN CRAIG HOCKLY 
Would any lawyer holding a will for the above-named, 
late of Pukehina, Te Puke, truck driver, who died on 19 March 
2013, please contact Jackie Rose at Jackson Reeves, PO Box 
243, Tauranga 3140, ph 07 571 3829, fax 07 578 4021, email 
Jackie@jrlegal.co.nz. 

MATTHEW VINCENT HICKEY 
Would any lawyer holding a will for the above-named, 
late of 24 Seabury Avenue, Foxton Beach, who died on 24 
April 2013, please contact Mark Duston, The Law Store, PO 
Box 633, Levin 5540, ph 06 367 3442, fax 06 367 3447, email 
dcw@thelawstore.co.nz. 

SIVAIFUNE ROEBECK 
Would any lawyer holding a will for the above-named, 
late of 36 Blake Road, Mangere East, Auckland, who died 
on 3 April 2013, aged 68, please contact Dawsons, PO Box 
38143, Howick, Auckland 2145, ph 09 272 0002, fax 09 272 
0001, email Lawhelp@dawson-partners.co.nz. 

TAMATI SARN MORUNGA
Would any lawyer holding a will for the above-named, 
late of Porirua, meat processor, born on 26 November 1944, 
who died on 23 April 2013, please contact Rebecca Dean, 
Family Law Specialists Limited, PO Box 50513, Porirua 5240 or 
DX SP32504, ph 04 237 4063, fax 04 237 4062, email rebecca@
familylawspecialists.co.nz. 

VANESSA ANNE MOORE 
Would any lawyer holding a will for the above-named, late 
of 118 Dyers Pass Road, Christchurch, picture framer, born on 
20 January 1970, who died on 24 April 2013 at Christchurch, 
aged 43 years, please contact Ed Loughnan, Hatherly 
Loughnan Lawyers, PO Box 3073, Christchurch 8140, ph 03 
365 4324, fax 03 365 4325, email ed@hatherlyloughnan.co.nz. 

TUTIRA EPAPARA 
Would any lawyer holding a will for the above-named, 
late of 21 Hurunga Avenue, Ngapuna, Rotorua, who died on 
15 March 2013, please contact Jo Douglas of East Brewster 
Lawyers, PO Box 1742, Rotorua 3040, ph 07 348 2030, fax 07 
347 8701, email jo.douglas@eastbrewster.co.nz

W I L L S

TO  L E T  /  L E AS E

The Classifi eds.The Classifi eds.The Classifi eds.The Classifi eds.The Classifi eds.

ORAPA MANI 
Would any lawyer holding a will for the above-named, late 
of 5B Penion Drive, Flat Bush, Auckland, born approximately 
1954, who died on 27 June 2012, please contact Richard 
Pidgeon, PO Box 6535, Wellesley Street, Auckland 1141, ph 09 
337 0826, fax 09 337 0827, email richard@pidgeonlaw.co.nz. 

CHRISTINE WILSON
Advertising Co-ordinator

advertising@lawsociety.org.nz

04 463 2905
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Expressions of interest are invited for voluntary committee 
member positions for lawyers on Auckland Standards 
Committees. Experienced practitioners in one of the 
following areas would be desirable:

• Criminal Law 

• Trusts, Estates, Commercial and General Property law 

Part Seven of the Lawyers and Conveyancers Act 2006 sets 
out the requirements for complaints and discipline, and 
sections 126 to 189 govern the functions, duties and powers 
of Standards Committees.

To be eligible for appointment as a lawyer member of a 
Standards Committee, a person must have practised as a 
lawyer for a period or periods aggregating not less than 
� ve years. Appointments are made by the Board of the New 
Zealand Law Society. Candidates must be of good character 
and possess the skill, experience and judgement needed to 
deal with complaints and make appropriate decisions. There 
is some preparatory work involved and meetings are usually 
monthly. 

To obtain an expression of interest form please contact Elja 
Peddie at the NZLS Auckland Branch on (09) 304 1010 or 
elja.peddie@lawsociety.org.nz 

Completed expression of interest forms should be 
submitted together with a current CV to Elja Peddie, NZLS 
Auckland Branch, PO Box 4417, Auckland 1140, fax (09) 373 
2620, or email: elja.peddie@lawsociety.org.nz 

LAWYERS STANDARDS COMMITTEE

Standards Committee member vacancies

A vacancy has arisen in our � rm for a lawyer with one to 
two years experience in the Family Law area.

This position requires the ability to work independently 
and within a team environment. You will have a 
strong desire to be successful in family law, however 
the successful applicant will have the opportunity to 
undertake other litigation work as required. Supervision 
will be provided. Preference will be given to applicants 
who have current Lead Provider – Family status or 
previous Legal Aid experience. Eligibility for a NZLS 
Practising Certi� cate essential.

Written applications, with curriculum vitae and referees, 
should be marked con� dential and forwarded to:

John Gwilliam & Co Limited
PO Box 40 457

Upper Hutt 
for the attention of John Gwilliam or emailed to john@
jgwilliam.co.nz.
All applications will be treated as con� dential.
Closing date for applications is Friday 14 June 2013.
For more details regarding our � rm visit our website: 
www.jgwilliam.co.nz

FAMILY LAWYER

John Gwilliam & Co Limited
Barristers and Solicitors

UPPER HUTT

 L AW YE R  A N D  L E G A L

E X E C U T I V E  P O S I T I O N S

Wain and Naysmith Limited is a well-
established and successful � rm in 
Blenheim, New Zealand. We have high 
standards and provide a high level 
of client care. We also have excellent 
support sta�  and a friendly o�  ce 
atmosphere.

PROPERTY LAWYER
Due to the retirement of a senior consultant we are looking for someone 
to assist us with his clients. We require someone with 3-5 years experience 
in property law who is a self-starter and able to work in a team environ-
ment. Work in other areas of law could also be available. The successful 
applicant will have prospects to advance within the � rm. A competent and 
experienced legal executive may also be considered.

LEGAL EXECUTIVE/LEGAL ASSISTANT 
One of our legal executives will be going on maternity leave and we are 
looking for a replacement for a � xed term of 9 months. We require some-
one with family and property law experience who is able to work in a team 
environment. Work in other areas of law could also be available. 
With both positions we are � exible as to the amount of experience re-
quired. We are more interested in � nding the right people. 
Marlborough is a marvellous place to live. Please apply to Director Audrey 
Seaton for the position of property lawyer Audrey@wainlaw.co.nz and our 
o�  ce manager Duncan Carr for the position of legal executive/legal as-
sistant Duncan@wainlaw.co.nz, or feel free to contact Audrey/ Duncan with 
any questions. Application’s close 28th June 2013
Wain & Naysmith Limited
PO Box 11
Blenheim 7402
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Our Litigation Management Unit is currently 
looking for someone who is keen to develop 
their litigation and technical skills. Being a 
Solicitor in Litigation Management will give you 
an opportunity to gain solid experience and 
challenge yourself in a specialised legal � eld.

Litigation Management is responsible for the 
management of tax cases, other complex High 
Court matters, appeals, declaratory judgements 
and judicial reviews. We also maintain an over-
view of Inland Revenue’s entire litigation e� ort. 

There is variety and challenge involved in this 
role, and with your aptitude you will have the 
chance to test yourself as you grow and/or ap-
ply knowledge of the New Zealand tax system 
and complex transactions in a litigation context. 

We are interested in hearing from applicants 
who come from a range of di� erent levels of le-
gal experience (at least 3-4 years PQE preferred), 
who hold a current practising certi� cate (or the 
ability to achieve this before you start). Equally 
important to us is your talent for building and 
maintaining good relationships, and your solid 
negotiation and analytical skills. An added bo-
nus will be your existing skills in the interpreta-
tion and application of tax law in judicial arenas 
or your desire to add these skills to your skill set.

These are intellectually challenging roles work-
ing with people like you committed to provid-
ing quality outcomes. If you are energised by 
the challenge of resolving a range of di�  cult 
tax, litigation and general legal issues, join us 
and make a di� erence. You will also be working 
in a supportive, family-friendly environment 
that recognises that you have life outside of 
work.

To apply, please go to http://www.ird.govt.nz/
aboutir/careers/ and attach your cover letter 
and CV. For further information, please contact 
Shona Spicer at Inland Revenue National o�  ce, 
04 890 1548.

Applications close at 5pm, 
Friday 14 June 2013.

SOLICITORS
LITIGATION MANAGEMENT

WELLINGTON

TrusTed Advisors
Insolvency Lawyer (5 + yrs) – Join a fabulous partner within a family 
friendly environment with an excellent reputation.  
Strong and growing practice.  MH32746
Civil Litigator (5 – 8 yrs) – Broad interesting mix including corporate, 
commercial and insolvency, maritime, aviation and insurance. 
Impressive client base including many of NZ’s top corporates and 
offshore entities, within a boutique firm environment.  MH32863
Property Lawyer (6 + yrs) – Ideal role for an outgoing sociable person 
seeking to join a close knit, strong property team.  You will have solid 
commercial property experience and enjoy working closely with 
clients, and helping to mentor more junior team members.  MH32639
Employment Lawyer (3+ yrs) – Join one of Auckland’s best regarded 
employment teams.  Get exposure to a broad range of work and 
receive fantastic mentoring.  Opportunities to increase your litigation 
experience. AT32686
Property Intermediate (2+ yrs) – Bring your solid commercial 
property experience and your winning attitude to this top tier firm.  
You’ll join a strong team with some of the best property clients in 
the market.  Grab this opportunity to get stuck in and build on your 
existing experience. AT32513
Banking & Finance (3+ yrs) – Top tier banking teams seek ambitious 
high performer to come on board. If you have solid finance 
experience and strong academics, you will excel in this team.  Social 
environment and excellent opportunities to develop your career. 
AT30980
If you would like to discuss these opportunities further, please 
contact Amber Trebitsch or Meryn Hemmingsen on 
+64 9 306 5500 for more information.

M O M E N T U M .C O. N Z
191 Queen Street
Auckland
P +64 9 306 5500

40 Mercer Street
Wellington
P +64 4 499 6161

Property and Commercial Lawyer
Auckland – 18 Month Fixed Term Contract
Here is your opportunity to join McDonald’s Restaurants, New 
Zealand’s largest quick service restaurant provider and one of the 
world’s leading brands. Are you a high achiever looking for an 
exciting new challenge?  If you have a high level of motivation 
and passion to secure positive outcomes, desire autonomy with
responsibility and an opportunity to grow then this might be for 

you.  We have a unique position available for a confident and
capable individual.

Reporting to our General Counsel you will be an experienced 
lawyer with a strong academic background and 6+ years PQE in 
both Commercial Property and Corporate Law.  You must possess 
strong legal technical skills and experience in negotiating, review-

ing and documenting leases and commercial agreements.

Are you up for the challenge?

The PERSON for the role
The successful candidate must have a high degree of initiative, 
strong commercial acumen and outstanding written and oral
communication skills. It is critical that this person is able to 
work collaboratively, build relationships and deliver exceptional
customer service at all levels. A strong knowledge of Microsoft 

Word is required.

In return we offer an attractive salary (commensurate with the
person and experience) and a balanced lifestyle.

LOCATION
This position is based at our Auckland Office.

ARE YOU THE ONE?
Please send a CV and covering letter to Josephine Richardson, 

Josephine.Richardson@nz.mcd.com before
5pm 30th June 2013.
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 SENIOR SOLICITORS/ 
SENIOR TAX ADVISORS

USE YOUR TAX EXPERTISE AND ACCEPT A NEW 
INTELLECTUAL CHALLENGE 

Our O�  ce of the Chief Tax Counsel currently has 
permanent positions available for highly skilled tax 
lawyers within our Adjudication and Taxpayer Rul-
ings Unit. These roles are located in Wellington.

The Adjudication Unit is part of the disputes resolu-
tion process designed so that tax disputes can be 
resolved at an earlier stage. The Unit’s role within 
this process is to take a fresh look at tax disputes 
in an impartial manner and provide technically ac-
curate decisions. 

The Taxpayer Rulings Unit is responsible for issuing 
binding rulings on cutting edge transactions. 

These are technically challenging roles requiring 
strong cognitive ability. Your strong � air for tax legal 
interpretation coupled with your proven ability to 
undertake critical analysis will be crucial in helping 
us.

To be successful in either of these roles you’ll need a 
high level of tax technical skills and a sophisticated 
knowledge of relevant legislation. Just as important 
is your talent and energy to successfully meet tight 
timeframes which will continue to reinforce our 
credibility as we provide a wide range of advice to 
and on behalf of the Commissioner. Some experi-
ence of binding rulings would also be an advantage 
for the position in the Taxpayer Rulings Unit.

With your high level of written and verbal com-
munication skills, you will have the opportunity to 
excel by clearly, concisely, and logically communi-
cating your � ndings. 

So, if you are stimulated by the challenge of resolv-
ing a range of di�  cult tax and legal issues, join 
us and make a di� erence. These are intellectually 
challenging roles working with people like you 
committed to providing high quality outcomes. You 
will also be working in a supportive, family-friendly 
environment that recognises that you have a life 
outside of work.

To apply, please go to http://www.ird.govt.nz/
aboutir/careers/ and attach your cover letter and CV. 
For further information, please contact Shona Spicer 
at Inland Revenue National o�  ce, 04 890 1548.

Applications close at 5 pm, Friday 14 June 2013. 

SENIOR CORPORATE  
SOLICITORS

•	 Award winning NZ employee-owned company  
•	 Two roles  
•	 Auckland, CBD

Here are two great opportunities to join the in-house 
legal team of this leading engineering and related 
consultancy services group. Employing over 3,000 staff 
in 17 offices around the world, Beca is a vibrant, award 
winning, employee-owned business involved in some of 
the most exciting projects shaping the built and natural 
environment in the Asia Pacific region. 

Beca’s in-house legal team advises on a wide range 
of legal and commercial issues for the Beca global 
business including matters such as project advice, 
contract negotiations, formation of joint ventures, 
corporate governance, insurance and litigation support. 
The first role is a permanent position within the team 
following a team member’s departure overseas and 
the second, a fixed term contract for approximately 13 
months to cover a period of parental leave. 

Both roles would suit lawyers with a minimum of 
8 years’ post qualification experience ideally in 
commercial, corporate, property and construction law 
and particular expertise in general commercial matters 
and contract law.  

Beca provides a vibrant, fast-paced working 
environment with a culture that responds to individual 
drive and motivation hence these roles will suit 
candidates who are energetic and enthusiastic, have 
superior interpersonal skills and have the ability to take 
ownership of issues. You will have high calibre private 
practice experience, a genuine desire to work in-house, 
commercial acumen and a high level of confidence in 
dealing with people at all levels of the business. You will 
also be prepared to respond to issues arising in multiple 
jurisdictions from New Zealand and Australia to the 
wider Asia Pacific region. Being a diverse group, Beca 
provides opportunities for career development beyond 
the legal team across Beca’s wider business in 
New Zealand, Australia and Singapore.

This is a great opportunity to position your career 
for future success within an iconic New Zealand and 
international company and a dynamic high performing 
legal team.

For a confidential discussion about either opportunity and 
to obtain a copy of the position description, please contact 

Jennifer Williams at Williams Legal Recruitment on 09 446 6050 
or email jw@williamslegalrecruitment.co.nz


