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For the profession to get up so quickly after the 
quake and get active was just magni� cent
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years on
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lawyers and law academics how the 
profession is faring three years after the 
� rst major quake. 
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Andrew Logan

It is sometimes hard to believe what 

Cantabrians have had to endure in the 
last three years. It is sometimes hard to 

comprehend all of the consequences that the 
earthquakes have visited on us in what was our 
comfortable corner of the world. 

So what have lawyers here learned in the last 
three years? 

The � rst lesson we learnt 
was about disaster planning 
and recovery. There can be 
no excuses for anyone in 
New Zealand about not 
planning for the worst. If 
you went out to lunch and 
could not return to your 
o�  ce for several months 
or perhaps ever, could your 
business survive? It could 
be an earthquake in Wel-
lington, a volcano eruption 
in Auckland or a � ood or 
� re anywhere across the 
country. How you store � les 
and deeds, the insurance 
arrangements you have in 

place, the ways of being able to contact sta�  
and clients, the relationships you have with your 
landlords and bankers, the responsibilities your 
partners and sta�  would have and who would 
co-ordinate a disaster and recovery plan will all 
become vitally important for your economic survival. 
While Christchurch � rms now live in a new state of 
preparedness, how ready are you? My guess is most 
of you will have buried your heads on this one and 
my advice is simple – don’t, you cannot a� ord to.

The next lesson we learnt were the virtues of 
pragmatism, patience and co-operation. These 
were utterly necessary to enable lawyers to 
interact with each other and guide their clients 

through a maze of unprecedented situations 
and uncertainty. The local profession responded 
in an incredibly positive and brave way, often 
ignoring their personal di�  culties in the extremely 
challenging days and months which followed 
22 February 2011. That response was also made 
possible by the assistance of many in the profes-
sion outside Canterbury and the sta�  of the New 
Zealand Law Society in Wellington. It was a very 
unifying event and made you very proud to be 
part of a professional body.

The third lesson we learnt was around how you 
approached or viewed anything that assumes a 
“business as usual” environment. For most of 
us, that will mean contracts in all their forms, 
from leases, agreements for sale and purchases, 
insurance policies, employment, supply and the 
list goes on. Relying on precedent and the usual 
ways of doing things often does expose their 
shortcomings in times of unforeseen circum-
stances. Having to think about the unintended 
or unlikely and provide solutions does make you 
think like a lawyer again. For some of us who have 
been around a while this can be quite liberating.

The � nal lesson is one of perspective. To be 
scared to the core, frightened for the future and 
challenged in ways you could never imagine will 
either crush you or make you stronger. For most 
of us it is fortunately the latter and it does alter 
the way you approach the practice of law and 
the demands of your colleagues and clients. You 
do very much focus on what is really important 
and pay less attention to the background noise.

To say that Cantabrians view life di� erently 
now is something of a cliché but what else could 
it be? With so much that is going to be new and 
di� erent there is much to be excited about and 
that is a rare opportunity. 

Andrew Logan

New Zealand Law Society Property Law Section Chair
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News PointsNews PointsNews PointsNews PointsNews Points

Changes to EM bail
The Corrections Department and the 

Police are now jointly managing the Elec-
tronic Monitoring on Bail (EM Bail) under a 
shared service model. The EM Bail transition 
phase began on 1 October and is expected to 
be complete on 1 February 2014. During this 
time, existing Police systems will operate in 
parallel with the new Corrections service.
Changes from 1 October are:
• All new applications � led need to be made 

on the new EM bail Application Form.
• Police no longer have EM bail assessors in 

the � eld. Instead, for all new applications, 
a probation o�  cer will complete assess-
ments of EM bail applicants, attend EM 
bail hook up and complete an induction 
with the bailee. The newly established 
central EM Bail Team at Corrections will 
manage the 0800 EM BAIL line, liaise with 
the monitoring company and become the 
central point of contact for EM bailees.

Police will continue to be responsible 
for responding to any instances of non-
compliance with EM bail and undertaking 
all enforcement action, managing all other 

non-electronically monitored bail conditions 
and monitoring their muster through to the 
end of the transition period on 1 February 2014.

The new application form along with 
updated resources for applicants, victims, 
occupants, and employers are available on 

the Corrections website www.corrections.
govt.nz, the Police website www.police.govt.
nz, at local courthouses, Community Proba-
tion Service Centres and prison remand 
units. The new application form is also at 
www.justice.govt.nz.

New commerce enforcement guidelines
The Commerce Commission published its 
revised Enforcement Response Guidelines 
(ERG) on 1 October. These guidelines now 
include new Criminal Prosecutions Guidelines
as an attachment. The ERG were originally 
released in November 2012 (see LawTalk
810, page 19) and are designed to help New 
Zealanders understand more about how the 
commission’s competition branch enforces its 
consumer and competition legislation. They 
also explain what enforcement responses 
are available to the commission, and what 
criteria and considerations are taken into 

account when deciding which response to use.
The Criminal Prosecution Guidelines provide 

additional guidance on the circumstances in 
which the commission will initiate a criminal 
prosecution, and the principles and practices 
applicable to a criminal prosecution.

They are an addition to a suite of 
resources the commission has produced. 
This includes the ERG themselves, as well 
as the Enforcement Criteria and the Model 
Litigant Policy. These resources are on the 
commission’s website, www.comcom.govt.
nz/commission-policies.
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Christchurch
Three Years On

F E AT U R E  &  P H O T O G R A P H S 

B Y  E L L I O T  S I M

The legal profession in Christchurch took a huge 

hit physically and emotionally as a result of the 

September and February earthquakes. Steely 

resolve took a justice system, which was brought 

to its knees, back to its feet in a day-by-day 

battle. LawTalk  journalist Elliot Sim  travelled 

to the garden city to ask local lawyers and law 

academics how the profession is faring today, 

what issues are being faced and how it may look 

in the near future.
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The number of lawyers in Christchurch is 

back to pre-quake levels with younger practition-
ers moving to the city from other centres to help 
reshape the profession, according to the Law Society’s 
Canterbury-Westland branch manager Malcolm Ellis.

He says the profession is running at about 1,200 
Christchurch lawyers.

“Some have [returned] but a lot of new people 
have come into town. I don’t think people have 
returned as such. I suspect that we have got newer 
people and of course there are a lot of younger ones 
coming in all the time that are being absorbed into 
� rms,” Mr Ellis says.

He says it’s been a testing time and that the 
profession has coped brilliantly. “Because it’s been 
such a learning curve, for a lot of lawyers dealing 
with earthquake issues there’s no text books around, 
and not a lot of stu�  that’s been taught in the law 
schools, so the whole profession has had to come 
to terms with this.”

The law, also, is rapidly evolving, especially in 
conveyancing. Mr Ellis says it continues to throw up 
issues and combining that with insurance problems 
means an evolving cycle of understanding and new means an evolving cycle of understanding and new 
case law. “So courts are coming up with all sorts case law. “So courts are coming up with all sorts 

of decisions. And I think lawyers responded to the 
challenge magni� cently. Initially a lot of it was 
focused on Christchurch because it was at the centre 
of it all, but the whole profession and the country 
has taken the challenge on board because not every 
landowner in Christchurch lives in Christchurch.”

He says Canterbury lawyers, like everyone else 
in the city, have had to deal with personal issues as 

well. “You can’t escape the fact that for anybody 
living in Christchurch, whether you’re lawyer, a 
butcher or a road digger, if you were in Christchurch 
in February 2011 and had to go through that, that is 
not in the back of everybody’s psyche. When every 
truck goes down the road a door slams or whatever 
that triggers people o� .

“New people coming into town can’t understand 
that. For all those who were here, and all their sta� , 
they’ve had to deal with resettling of their business, 
their own personal lives, because there wouldn’t be 
one person in Christchurch who hasn’t been touched 
in some way either directly or indirectly. 

“That’s why I take my hat o�  to these people. 
I’ve never heard anybody bitch and moan and whine 
about all the problems they’ve got. They’ve taken it 
on board gone ahead and dealt with it.”

 After much hard work, Mr Ellis says, the � rms are 
beginning to do well and the profession has some 
‘buoyancy’. “It’s like a Wild West town and there 
are pots of gold in every particular corner if people 
are prepared to work hard.

“Optimism is certainly there, but you talk to people 
30 years of age or 40 years of age and they can see 
something tangible when all this is � nished. Most 
of us people over 50 or 60 tend to be more dealing 
with the day rather than the future. 

He says you can’t stop the fact that people’s 
lives have been so twisted and turned that it has 
an impact on what they do. 

“They’re more brittle now than they might have 
been before the earthquakes.  That makes me think 
that for the profession to get up so quickly after 
the quake and get active was just magni� cent,” 
says Mr Ellis.

Some in the profession are very buoyant and 
others are feeling are a bit less enthusiastic, says 
the Law Society’s Canterbury-Westland branch Past 
President Allister Davis. Mr Davis headed the branch 
during the earthquakes.

Mr Davis says the criminal bar, for example, is 
bearing the brunt of the legal aid changes and other 
issues. And conveyancing, while now a lucrative 
area of law, is not without its complex issues with 
landowners, sellers and insurance companies.

Mr Davis says huge problems as a result of the 
earthquake, changes to legal aid and the Public 

T H E  P R O F E SS I O N  H A S  CO P E D  B R I L L I A N T LY

I’ve never heard anybody bitch 
and moan and whine about 
all the problems they’ve got. 

They’ve taken it on board gone 
ahead and dealt with it
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Defence Service were a “triple whammy” for the 
criminal bar. This has e� ectively created ‘mobile 
lawyers’ throughout the South Island, he says.

In terms of � rms moving back into the central 
business district, Mr Davis says they aren’t neces-
sarily champing at the bit, especially those who are 
well set up in the suburbs. “I don’t think the smaller 
� rms can a� ord to go back into town. We were in 
Victoria Street and our building was supposed to 
come down. It’s now been stripped right out and 
they’re remediating it and going to re-do it. We 
were paying a little over $200 a square metre. Now I 
believe rent for that building is $450 a square metre. 
If you’re [expected to pay] twice the rent that you 
were and you’re in the suburbs paying a third of 
[that] or less – why wouldn’t you stay where you 
are? I think this is a misnomer that people are going 
to go back into town.”

He says that electronic � ling, the courts having 
been reopened, and the undecided con� guration of 
the justice precinct will encourage many � rms to bide 
their time in terms of making a decision.

Key learnings 
One of the key things, Mr Davis stresses, is for � rms 
to have an up-to-date database with not only work 
numbers but cell phone numbers. There wasn’t one 
after the February earthquake, so Mr Davis built one 
up from scratch, as well as assisting in organising 
temporary courts around the city.

The other big learning, he says, is “the ability to 
bring the profession to gather in a social situation”. 

“In the last three years our social functions have 
never been so well patronised,” he says.

“In the old world, everybody worked within Victoria 
Street, Hereford Street, Madras Street, and bumped 
into each other walking to the court or at lunchtime 
walking around the city. You don’t have that interac-
tion now, because you’re in a car travelling to venues 
… You can never underestimate that ability to bring 
the profession together.”

Despite the profession being inherently adversarial, 
Mr Davis says, “it has never been as close as it is 
now and that is a huge positive”.

15 Hadlow Place, Burnside has been home to Clark Boyce Lawyers since the February 2011 
earthquake. Allister Davis a� ectionately refers to the modest premises as The Hadlow Hilton.
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The Justice and Emergency precinct could 

regenerate lost collegiality within the profession in 
Christchurch and create a unique multi-functional 
facility, says the Law Society’s Canterbury-Westland 
branch President Rachel Dunningham.

With � rms being scattered throughout the city, 
bumping into a fellow lawyer between court cases 
and then grabbing a co� ee together is associated 
with the old Christchurch, where everything was 
within walking distance.

“I think we’ve got to recognise that potentially for 

some decades, law � rms are not going to be working 
within walking distance of the court.  

“Before the February earthquake 90% of us worked 
within walking distance of the courts so if you had 
something on in the morning and you had an hour 
or two before the next court appearance, you just 
went back to the o�  ce,” says Ms Dunningham. 

“Now we need a court which recognises that 
you might have to drive to it from your o�  ces in 
Burnside or Addington. It therefore needs to have 
facilities that lawyers can use in between their court 

appearances – perhaps meet with a client 
there at the court, or go o�  to the library 
at the court, when it’s not practical to go 
back to their suburban law o�  ce.”

The precinct, which will be built in 
the central business district and is 
scheduled to begin on site in February 
2014, is expected to cost hundreds of 
millions. It will bring together all justice 
and emergency response agencies in one 
location, housing courtrooms, police, 
Corrections and a purpose-built, state of 
the art Emergency Operations Centre. It 
will cover 40,000 square metres and at its 
peak will employ over 400 construction 
personnel. 

It is estimated 2,000 people will work at 
the precinct or use its services every day 
and it is expected to be completed in 2017.

Ms Dunningham says initially lawyers 
weren’t seen as a key stakeholder for 
government consultation. Therefore a 
working group was created to put forward 
ideas on behalf of the profession.

The group includes Ms Dunningham, 
Canterbury-Westland branch Vice-
President Colin Eason, NZLS Courthouse 
Committee member Prue Robertson and 
Canterbury-Westland branch Council 
member Craig Runane.

“One of our key concerns is to ensure 
that an adequate Law Society library 
facility is in the new justice precinct. It 
is certainly a priority for our members 
to have that.

J U ST I C E  A N D  E M E R G E N C Y  P R EC I N C T 
CO U L D  R EG E N E R AT E  CO L L EG I A L I T Y

The Law Society’s Canterbury-Westland branch 
President Rachel Dunningham says a priority for branch 
members is that a Law Society library is situated in the 
new Justice and Emergency Precinct. 
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“From the profession’s perspective, we know that 
this is going to set a precedent for other courthouse 
developments. We want it to be good, we want it to 
work, and we want lawyers to have a better building 
than they had before. They [lawyers] want it to be 
more functional. We’ve really done it hard for a few 
years so it will be nice to think that we’re moving to 
something that is going to be far more user friendly 
and pleasant to be in.”

At this stage, plans suggest all court facilities will 
be on one side of the precinct, housing the Environ-
ment Court, Family Court, District and High Courts.

Police and other emergency services will be 
situated on the opposite side. “They’re looking 
at multi-functional courtrooms. For example, the 
Environment Court might also be able to be used 
as the Māori Land Court. I guess it will be a more 
e�  cient use of courts,” Ms Dunningham says. 

There are also some potential barriers as the Māori 
Land Court signalled its reluctance to be used as a 
Coroners Court, because of the sensitivities of the 
two distinct functions. “Really, what they’re hoping 
is that these are versatile courtrooms because 
one of the problems with the existing courts 
building is that some of the courtrooms are too 
small for a lot of types of hearings – so they’re 
just not used,” Ms Dunningham says.

Another key bene� t to centralising justice is 
that the profession will enjoy more face-to-face 
interaction. “Over the last few years since the 
earthquakes we’ve had to go around various 
sites, and that’s exhausting. Barristers have 
been driving from the Marae Court, across to 
Wigram, and so on.”

 Ms Dunningham says, however, that there are 
pros and cons for the profession having police and 
other government departments in the same site. 

“I think philosophically there is a concern 
that the distinctions between the functions of 
the judiciary and the police will be blurred in the 
public’s mind because of their physical proximity 
being too close. 

“However, in other respects it will be more 
convenient. It will be more of a one-stop shop, 
as those other agencies and support services are 
right there on site and people won’t get lost in 
the system and can be directed to exactly where 
they have to go.”

One thing the profession is very concerned 
about, she says, is access to space within the 
precinct to carry out activities which would 
otherwise be done at the � rm o�  ce. Firms are 
generally looking to stay in the suburbs or in legal 

“enclaves” in business parks throughout the city, 
such as Victoria Street in the CBD and the suburb 
of Addington.

“People have had to make an investment, and the 
very short-term o�  ces were hopeless, so most have 
made medium-term investments in o�  ces which 
cost a lot to � t out and they are locked into a lease 
… The practical reality is most won’t move back in 
for at least a decade, if not more ... So we need a 
court precinct that can cope with that.”

Ms Dunningham says the precinct working group 
is optimistic of helping create a world class facility 
and is “keeping a watching brief”. 

She hopes that as the precinct develops, � rms 
and practitioners will relocate to the city centre in 
the years to come.

“It’s exciting because we really do think there’s 
potential here to have something really great … 
Firms are starting to get back on their feet. There is 
actually a lot of work � ow, � rms are taking on sta� , 
and we’ve now got the potential for a good new 
facility to be built,” Ms Dunningham says. 

The legal job market appears to be continuing to quietly 

gain momentum, and Christchurch is no exception, according to 
Venator Legal senior consultant Jane Wellik.

“It is, however, a gradual process and there’s little evidence 
of any signi� cant expansion within � rms in the main centres. 

“Some � rms are going through periods of growth but this 
does seem to be the exception rather than the norm,” she says.

In private practice, commercial and property practitioners 
continue to be highly sought after in Christchurch. 

Ms Wellik says Christchurch has also had increased demand 
for property and construction lawyers of varying PQE levels as 
the rebuild continues.

Senior practitioners are sought in a range of legal disciplines 
for varying reasons, she says, with succession planning gaining 
more attention than it has historically. Maternity cover and � xed 
term roles also have a part to play. 

“The need for specialist expertise continues to generate senior 
roles for varying � xed term appointments.”

Ms Wellik says a small number of highly sought after senior 
in-house roles have recently come to the fore in Christchurch also.

“There doesn’t appear to be any signi� cant increase in interest 
by practitioners to relocate to Christchurch. In saying that, the 
trend appears to be that lawyers wanting a career change in 
Christchurch tend to want to stay in Christchurch. Also, people 
returning from overseas will identify Christchurch as their main 
area of interest if they have family ties there,” she says. 

T H E  L EG A L  J O B  M A R K E T
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Anecdotal evidence suggests standard 

commercial leases used in Christchurch were ill-
equipped to handle the unforeseen issues that 
landlords and tenants faced after the February earth-
quake, says a Canterbury University law researcher.

PhD student Toni Collins is looking at whether 
reform of the law would clarify and improve the law 
relating to commercial leases in times where a building 
cannot be accessed and used after a major event.

After the February earthquakes, Mrs Collins says 
the legal positions of landlords, tenants and even 
insurance companies may have been unclear.

Mrs Collins says questionnaires will soon be sent 
to commercial landlords and tenants and the results 
are expected to be collated by mid next year, with 
publication after April 2015.  

The crux of the research will ask those who did not 
make provision in their leases for issues they faced as 
a result of the earthquake including inaccessibility: 
whether the law was clear, whether they knew what 
their legal rights were and whether the law provided 
e� ective remedies.

Mrs Collins says nobody could have foreseen the 
CBD being inaccessible for 2.5 years. 

She says it is possible the common law doctrine 
of frustration could have applied along with the 
Frustrated Contracts Act 1944, but says there is no 
de� nitive test in determining whether a contract is 

frustrated. 
“The standard form lease in New Zea-

land did not have provision for what could 
happen to buildings after earthquakes, 
which is bizarre, considering New Zealand 
is well known as the shaky isles … The 
law needs to have contemplated this 
situation,” she says.

Mrs Collins believes her research will 
have a lot of relevance in Wellington or 
wherever another major event occurs. 
“Christchurch was a unique situation. 
There was a CBD completely in lockdown, 
buildings were inaccessible, buildings 
were damaged and there was a lack of 
essential services. It was also dangerous.

 “If it happens to Wellington or Auck-
land I think it’ll be a far more legalistic 
approach taken because of what has 
happened here.” 

She says tenants could have been 
forced to make hasty decisions, signing 
up to other leases while not fully knowing 
their legal position.

They may have had to take the risk that they would 
be liable for two leases in order to keep their business 
running. “It could well be happening now [businesses 
with two leases] … It was dog-eat-dog after the 
earthquake with people trying to � nd premises. 
Alternative buildings were in short supply and some 
of the new lease terms were for six years or more.”

Other questions being explored include what 
makes a building “untenantable” and what happens 
to tenants during long-term repairs or strengthening 
of their building. “That’s not just in Christchurch. 
It’s a� ecting the whole country now that earthquake 
strengthening of all buildings is being closely looked 
at. When a tenant has to vacate for a long period of 
time, what happens then? I don’t think that’s well 
provided for in the leases.”

Ms Collins says the courts have to determine when 
a building cannot be tenanted, because there is no 
de� nition of untenantable. “We’ve only had a few 
cases dealing with the issue of when a building is 
untenantable, and only one of them relating to the 
recent earthquakes. So again, that’s not particularly 
helpful to parties when they � nd that their building 
is damaged. Tenants can’t risk termination if they 
are not sure whether what has happened to their 
building renders it untenantable because they could 
face an action by the landlord if they get it wrong.”

Future leases, Mrs Collins thinks, are going to be 
read thoroughly. “I can’t tell you for sure – because this 
is what my research is about – but I think a practical 
approach has been taken more than perhaps a legal 
approach when dealing with earthquake-related lease 
issues. It is something new to them. They haven’t dealt 
with these issues before and the law is unclear.”

L E A S E S  I L L- E Q U I P P E D  TO 
H A N D L E  U N F O R E S E E N  I SS U E S

Canterbury 
University law 
researcher Toni 
Collins. After 
the February 
earthquake, the 
legal positions of 
landlords, tenants 
and insurance 
companies may 
have been unclear.
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The legal problems that arose as a result of 

both the September and February earthquakes 
are being analysed by two Canterbury University 
professors.

Professors Jeremy Finn and Elizabeth Toomey have 
conducted research into the legal issues that arise in 
the event of natural disasters. The project is funded 
by the New Zealand Law Foundation.  

They are working with a group of colleagues from 
Canterbury and elsewhere to analyse these issues, 
with � nal goals being a travelling New Zealand Law 
Society road show and a published report book 
outlining best practice guidelines for natural disasters.

They have gathered information through a compre-
hensive survey of both lawyers who have remained 
in Christchurch and those who have relocated. They 
are also drawing on lessons learned from overseas 
research and visits in connection with the Californian 
earthquakes and the hurricanes in New Jersey/New 
York and New Orleans.

Once they collate the New Zealand survey data, 
the researchers will personally interview interested 
respondents to ensure they have interpreted the 
data correctly.

They have also talked to non-lawyers as representa-
tives of the consumers, people from the Chamber of 

Commerce, trade unions and charitable organisations 
that have been helping people.

The professors are hoping for further funding to 
enable them to focus on necessary law reform issues 
consequent upon natural disasters. 

Some of the main issues explored include the 
dissemination of legal information to people unable 
to access their normal lawyer, the ever-present 
insurance problems, the synergy of the courts, 
mobilisation and communication, data protection, 
ethical issues and voluntarism. 

Professor Finn says with an initial look at raw data, 
communication in general has room for improvement.

 “I don’t think there was full understanding of how 
legal information was actually being disseminated 
before the quake, and people had been assum-
ing that the channels worked and they probably 
weren’t working the way we thought they were,” 
says Professor Finn.

“If you build your system that is going to work 
extremely well as long as the technology continues 
to function and then the tech goes, there is a problem 
… I was talking to someone in New Orleans who 
said there was a brilliant system worked out with 
phone trees and everybody had everybody’s cell 
phone number but then 90% of the cell phone towers 

U N I V E R S I T Y  R E S E A R C H I N G  L EG A L 
I SS U E S  A R I S I N G  F R O M  Q UA K E S

Canterbury 
University 
Professors Jeremy 
Finn and Elizabeth 
Toomey have 
conducted research 
into the legal 
problems that 
arose as a result 
of the September 
and February 
earthquakes.
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blew down.”
Both professors say that responses from 

lawyers who were in a Christchurch o�  ce 
of a national � rm or one of the branches of 
a local multi-branch � rm showed that they 
tended to cope much better, as the ability to 
network with others meant there were more 
sta�  and � rms’ precedents were not locked 

in a computer in the city centre. 
They say that overall relations with others 

within the profession locally were generally 
good as most felt they were very supportive 
of each other with good communication links 
in place. 

“There was a much more mixed report card 
about relationships with lawyers in other 

centres. Some were getting overwhelmed 
with o� ers of help and some were dealing with 
people who wanted to try and take advantage 
of the situation.” Whether � rms were prepared 
to move into the city centre was also discussed. 

Professor Finn says it is critical for successful 
resilience to have a culture where sta�  feel 
they have had an input into where they’re 

The Canterbury University law school will 

be the conduit of all things law within the next � ve 
years, according to Law Dean Chris Gallavin.

“And what I mean by that is not empire building, 
but we can facilitate the community coming together.”but we can facilitate the community coming together.”

Associate Professor Gallavin is leading the charge Associate Professor Gallavin is leading the charge 
in a new look faculty which, along with the necessary in a new look faculty which, along with the necessary 
legal theory, will focus its degree legal theory, will focus its degree 
around practical real-world around practical real-world 
training.

Components of the Clinical Components of the Clinical 
Legal Programme have already Legal Programme have already 
been launched. The legal intern-been launched. The legal intern-
ship paper will give academic ship paper will give academic 
credit to students for their work credit to students for their work 
at the Community Law Centre at the Community Law Centre 
from next summer.

Dr Gallavin says Christchurch 
is the place to be if you’re a 
student who wants to make a 
di� erence.

“This is a younger person’s 
city. It needs people who have 
got the vision and enthusiasm, 
energy, motivation and vitality 
to really buy into something 
that’s bigger than them and to 
make a real di� erence.”

As a graduating requirement, by 2015 law students 
will complete 100 hours of community or professional 
service over the life of their degree, dealing with “real 
world issues” which aren’t necessarily law related 
but involve con� ict resolution.

Additionally, students will complete one of three 
internships including a community law internship 
(currently o� ered) and a general legal internship 
(which is currently o� ered and involves working 
for a � rm as a summer clerk, or for a non-pro� t 
organisation).

Dr Gallavin says a New Zealand Public Interest 
Centre will also be launched. It will o� er students 
the opportunity to research the justice gap in the 
country and engage students on real issues faced 
by those in Canterbury and New Zealand. 

He says the law school and wider Christchurch will 
provide a huge amount of opportunity for “ideologi-

cally driven” young people, but 
knows it won’t be “everybody’s 
cup of tea”.

Dr Gallavin says rough � g-
ures have shown a 12% drop 
in students at the law school 
post-earthquake, but it has 
also provided an opportunity 
to rethink how to engage with its 
students and wider community.

“Ironically, what that has 
meant is that we have had to 
really reanalyse why we were 
in business and what we were 
about.”

He says they have changed 
the way they lecture by inter-
acting with students much 
more directly and enhancing 
an already tight-knit law 
community.

For instance, Dr Gallavin says, second year tutorials 
are delivered by professors creating “the place where 
the professor knows your name”.

“It’s about inspiring, leading and motivating,” 
he says.

The bene� ts of the new approach are that it aims 
to enhance a student’s sense of achievement and to 
develop an understanding of the application of abstract 
legal notions in real world environments as well as 
understanding human and work dynamics.

C H R I STC H U R C H  I S  T H E  P L AC E  TO  B E

U N I V E R S I T Y  R E S E A R C H I N G  L EG A L  I SS U E S 
A R I S I N G  F R O M  Q UA K E S ,  Continued ...

We can 
facilitate the 
community 

coming 
together

Canterbury University Dean of Law Chris Gallavin says the 
earthquakes have provided an opportunity for the law school to 
rethink how to engage with its students and the wider community.
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Recognising the need for connectivity 

within civil society, the profession and the 
Canterbury commercial world. The Law Faculty 
will facilitate this through:
• building strong links with local Māori (in 

particular Ngai Tahu and urban Māori);
• integration with Christchurch Community 

Law;
• the establishment of student-led university-

based community advice services;
• through Christchurch Community Law – ie, 

insurance advice service (2014);
• closer relationship with the New Zealand 

Law Society;
• hosting book launches and other legal 

focused events;
• the continuation of New Zealand’s only 

Supreme Court Lecture Series;
• engagement of local judiciary in teaching;
• the proliferation of guest lectures;
• the establishment of a young practitioners 

/ student buddy system (2014);
• the establishment of a formal relationship 

with the Student Volunteer Army, Law for 
Change and other student service orientated 
organisations (2013 and continuing);

• the launch of a School of Law Blog (approved 
for October 2013); and

• a focus on the transition of students into 
the workforce.

going, what to do and what structure to have. 
“A lot of the law � rms were doing that really 

successfully and some of them weren’t. There 
are people that don’t want to move back into 
the city for whatever reasons,” says Professor 
Finn. “We did see some disconnect between 
partners in � rms and employees in � rms about 
just how willing the partners were to listen 

to the concerns of the sta� .”
Both academics do, however, say most � rms 

did a remarkable job in the unforeseeable 
circumstances.

“For a lot of the smaller � rms, they’ve got 
their routine, they have their premises and the 
last thing they want is another upheaval. Mov-
ing is stressful. They’ve had enough stress.”

Professor Finn feels people will, therefore, 
hold out until the new justice precinct is up 
and think then.

Professor Toomey, on the other hand, sug-
gests that other � rms are very keen to return to 
the CBD area. Collegiality with other lawyers 
is a huge incentive. And � nally, it was noted 
that lawyers are now extremely busy. 

A I M S  O F  T H E 
N E W  D I R EC T I O N

This is a younger person’s city. It needs 
people who have got the vision and 

enthusiasm, energy, motivation and vitality 
to really buy into something that’s bigger 
than them and to make a real difference
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Lowndes Jordan has 
appointed Andrew 
Wallace to the partner-
ship as at 1 October. 
Andrew joined the � rm 
in 2011 after spending 
his early career practis-
ing at a large national 

law � rm and in New York. Andrew practises in 
securities and corporate law with particular 
experience in securities o� erings, acquisi-
tions, divestments, takeovers, joint ventures 
and shareholder arrangements.
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Brigadier Kevin Riordan has been appointed 
Deputy Judge Advocate General of the Armed 
Forces. After graduating with an LLB in 1982 
Brigadier Riordan gained an LLM from Cornell 
University, New York in 1997. He commenced 
service in the Royal New Zealand Infantry 
Regiment (Territorial Force) in 1977 before 
transferring to the Regular Force in 1983 as 
an o�  cer of the Army Legal Service. He is 
about to retire as Director General of Defence 
Legal Services, a role he has held since 
2005. Brigadier Riordan has been involved 
in providing advice to the NZDF on a wide 
range of legal issues and has deployed on 
a number of occasions to operational areas 
where New Zealand forces have served. He 
also led a review of the military justice system 
culminating in major legislative change in 
2009. The Deputy Judge Advocate General 
is delegated powers by the Judge Advocate 
General to be responsible for ensuring the 
proper administration of armed forces law. 
Those responsibilities include investigating 
complaints by the members of the armed 
forces, appointing judge advocates to sit in 
courts-martial, and considering and reporting 
on the proceedings of courts-martial. With 
the appointment comes appointment as 
Deputy Chief Judge of the Court Martial.

Roger Drummond 
and Dermot Ross 
have become the � rst 
New Zealanders to be 
awarded life member-
ship of the Banking and 
Financial Services Law 
Association (BFSLA). 
The awards were 
made at this year’s 30th

annual BFSLA confer-
ence, held on the Gold 
Coast, Australia. There 
are � ve other living life 
members. Principally a 
consultant with Gibson 
Sheat and also a con-
sultant to Kahui Legal, 

People

On the Move

Law � rms and practitioners are invited to send in announcements of appointments, promotions, retirements or other information for this column. Submissions may be sent to
editorial.lawtalk@lawsociety.org.nz. If possible, please include colour photographs of any persons mentioned.

Image � les should ideally be print resolution of 300dpi, and must be a minimum of 500 pixels wide for headshots, 2000 pixels wide for group shots. You can � nd the dimensions of an 
image in Windows by right clicking on an image � le, going to ‘Properties’, and clicking on ‘Details’, or on a Mac by right clicking on the image � le in the Finder and clicking ‘Get Info’.
JPEG or TIFF formats are acceptable, BMP or GIF are unacceptable. If digital � les are unavailable, hardcopy photographic prints of minimum 10cm x 15cm may be sent to
LawTalk, DX SP20202 or PO Box 5041, Lambton Quay, Wellington 6145. We will endeavour to return hardcopy photographs, provided a return address is included.

Mr Drummond says it is a great honour for 
him and Mr Ross to be the � rst Kiwis to be 
awarded a life membership. Mr Drummond 
was heavily involved in running the BFSLA 
when he was a partner of Bell Gully and 
became the � rst New Zealander to be the 
association’s President when he was elected 
in 1994. Since then, there has been one other 
New Zealand President, Mr Ross.

Labour Leader David Cunli� e has appointed 
Auckland lawyer Wendy Brandon as Chief 
of Sta� . Earlier this year Ms Brandon won 
the CLANZ Chapman Tripp Public Sector 
In-House Counsel of the Year award. Before 
she started as Chief of Sta�  on 1 October, Ms 
Brandon was general counsel at Auckland 
Council and a member of the executive 
leadership team. She has previously worked 
for the Ministry of Health, and was seconded 
as a senior adviser to David Cunli� e’s o�  ce 
when he was Minister of Health.

Craig Langstone, a 
partner at Auckland 
commercial litiga-
tion specialists Jones 
Fee, was re-elected 
President of the New 
Zealand Insurance 
Law Association at 

the association’s annual conference on 
4-6 September 2013. This is Craig’s seventh 
consecutive year in the role.

Rosemary Monaghan has been appointed 
interim Chief of the Employment Relations 
Authority. Ms Monaghan was appointed to 
the Authority in October 2000 following six 
years as a mediator and adjudicator on the 
Employment Tribunal. She is an experienced 
barrister, having practised in chambers 
and in several legal roles. Ms Monaghan 
will lead the organisation until June next 
year following the recent decision by Chief 
Alastair Dumbleton to step down from the 
authority. “The recruitment process to select 
a new permanent Chief will begin in early 
2014,” Labour Minister Simon Bridges said 
when announcing the appointment.

Auckland Lawyer Paul Majurey has been 
appointed to the board of the Museum of 
New Zealand Te Papa Tongarewa. A partner of 
Atkins Holm Majurey, Mr Majurey’s specialist 
appointments include the Minister for the 
Environment’s 2009 Technical Advisory 
Group and the Attorney-General’s 2009 
Ministerial Review of the Waikato River 
Treaty settlement.

Environment Minister Amy Adams announced 
on 25 September the members of an independ-
ent Board of Inquiry to consider the Ruakura 
Development Plan Change Request. Last 
month, Ms Adams referred the request to a 
Board of Inquiry, following the Environmental 
Protection Authority’s recommendation that 
the plan change is part of a proposal of national 
signi� cance. The plan change is for new plan-
ning policies and rules to enable mixed-use 
development at Ruakura near Hamilton. This 
includes an inland port, industrial activities, 
commercial uses, medium-density housing 
and an integrated network of green space. 
Environment Court Judge Melanie Harland
will chair the board. The other members are 
Environment Commissioner Jim Hodges, plan-
ning consultant Jenny Hudson and engineer 
Gerry Te Kapa Coates. Judge Harland was 
admitted in 1985 and is experienced in criminal, 
civil, resource management and public law. 
She was appointed as a full-time Environment 
Judge in September 2009.

Roger Drummond

Dermott Ross
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Associates as a senior associate in the 
corporate and commercial team after six 
years in Guernsey where he was a corporate 
and funds associate with a leading global 
o� shore law � rm. Nelson is experienced in 

limited partnerships 
and structures, joint 
ventures, mergers and 
acquisitions, banking 
and � nance transac-
tions and commercial 
contracts generally.
Rowena Boereboom 
has joined the � rm as 

an associate in the corporate and commercial 
team. She has corporate, commercial and 

property law experi-
ence, particularly in 
retirement village law. 
Bethany Frowein is a 
specialist commercial 
litigation and dispute 
resolution lawyer. She 
has joined Lowndes 
Associates after two 

years working at the Treasury Solicitor’s 
Department in London. Bethany has experi-
ence in dealing with contractual, insur-
ance, insolvency, construction contract and 
employment disputes and health and safety 
investigations. She is also experienced in 
mediation and alternative dispute resolution.

Tim Hayward has 
joined Buddle Findlay’s 
Christchurch o�  ce as a 
solicitor in the corpo-
rate and commercial 
team. Before joining 
Buddle Findlay, Tim 
worked in the banking 

and � nance team at another leading law � rm.

James Nolen has been 
promoted to become a 
commercial litigation 
and insolvency partner 
of Lowndes Associates. 
James practises in all 
areas of commercial 
litigation acting on 
complex disputes 

across a range of industries. He also acts 
for a number of receivers, liquidators and 
commercial creditors on insolvency related 

disputes and enforce-
ment issues. Kerri 
Dewe has been pro-
moted as a principal 
in the � rm’s corporate 
and commercial team. 
Kerri is a corporate and 
commercial lawyer with 
specialist expertise in 

mergers and acquisitions, joint ventures, 
private equity and venture capital, structur-
ing and re� nancing. Kerri also advises on 

telecommunications 
and technology law 
having worked with 
both national network 
operators and new ven-
tures. Simon Haines
has joined Lowndes 
Associates as a prin-
cipal in the corporate 

and commercial team. Simon advises on 
regulatory and policy, competition law and 
telecommunications, media and technology 

matters. Before joining 
Lowndes Associates, 
Simon was assistant 
general counsel at 
Telecom. Nelson Wu 
has joined Lowndes 

Wilson Harle has pro-
moted three lawyers. 
Kerryn Webster has 
been made a senior 
associate. Kerryn is a 
commercial litigator. She 
has acted on a range of 
civil, commercial mari-
time and corporate crim-
inal matters. She has 
a particular experience 
in breach of contract, 
international trade and 
public law disputes. She 
is currently secretary of 
the New Zealand branch 
of the Maritime Law 
Association of Australia 
and New Zealand. Felic-
ity Monteiro has been 
promoted to senior asso-
ciate. She has worked as 
a civil and commercial 
litigator at Wilson Harle 
since 2007 and has 
assisted clients involved 
in disputes relating to a 

broad range of civil and commercial issues. She 
is particularly experienced in telecommunica-
tions, regulatory and competition law as well as 
shipping and admiralty law. She is listed as an 
“associate to watch” in Chambers and Partners 
2013 Asia Paci� c Rankings and is currently 
Secretary of the Auckland Women Lawyers’ 
Association. Felicity recently completed an 
LLM at Auckland University. Janna McGuigan
has been promoted to senior solicitor. Janna 
specialises in complex commercial and civil 
cases, and has particular experience in trust 
litigation, regulatory and competition law 
and breach of directors’ duties. Before joining 
Wilson Harle in August 2011, Janna completed 
her LLM as a Grotius Fellow at the University of 
Michigan. Janna was formerly clerk to Justice 
Sir Andrew Tipping in the Supreme Court.

Kerryn Webster

Felicity Monteiro

Janna McGuigan

Kerri Dewe

James Nolan

Simon Haines

Nelson Wu

Rowena Boereboom

Bethany Frowein
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lawsociety.org.nz/cpd

CPD is 
here!
Turn to page 22 for all 
the answers to your 
questions.

Or visit the Law 
Society website for up 
to date information, 
and resources 
such as a template 
Plan & Record.

15 LawTalk 829 · 11 October 2013 ·



Christchurch
Rebecca Jane Ardagh
Jeremy Patrick Bell-Connell
Gregory Stuart Belton-Brown
Miriam Margaret Catherine 

Black
Malaika Odette Cockerell
Colenna Maree Collins
Adam David Cox
Hamish Gordon Rees Davies
Belinda Frances Sheila Egden
Anna Mary Thomas Galvin
Michael Andrew Gibbs
Troy James Gillan
Christina Margaret Gordon
Catrina Marie Hunter

Rachel Sarah Irwin
Natalie Melanie Jones
Christopher Mark Jury
Sarah Elizabeth Leyser
Joanna Jen En Ling
Catherine Janet McCallum
Rosemary Margaret Mein
Heather Fergus Neeson
Jonathan William Cranford 

Nicolle
Andrew James Palliser 
Wathsala Tahani 

Ponnamperuma
Claire Elizabeth Riach
Ayla Yvonne Lin Ronald
Katherine Semoe Rouch
Andrew John Sclater
Sarah Jane Simpson
Kimberlee Amber Gail Smith
Stephanie Anne Turner
Jamie-Lee Tuuta
Dhamendra Ashok Unka
Rachel Elizabeth Walsh
Kelsey Patricia Watson
Nadia Serena Watson

Wellington
Timothy Sydney Atama Agar
Zaneta Maree Aislabie
Laura Jane Blumenthal
George Tomothy John Blundell
Emma Elizabeth Bowman

Emily Robyn Bruce
Althea Bianca Baguion Carbon
Philippa Clare Childs
Chanel Antonia Thomas 

Christie
Phillip Simon Claridge
Richard Michael Brian Collins
Brett Peter Coombs
Hunter Guy De Groot
Rebekah Megan Dixon
Miranda Caroline Rose Dunn
Frances Margaret Everitt
William Ian Findlay
Emma Clare Geard
Sarah Jade Gerrard
Jelena Cligorijevic
Steven Paul Graham
Rhys Martin Grant
Samuel Richard Green
Marion Louise Hagyard
Gretchen Jane 

Hamlen-Williams
Zoe Elsie Harris 
Annetta Patiratnehelage 

Henerath
Campbell Murdoch Macrae 

Herbert
Holly Elizabeth Hill
Sarah Katherine Jameson
Sophie Margaret Kalderimis
Zachary Bailey Kedgley-Foot
Verity Sian Kemp

Andrew John King
James Elliott Knowles
Nicola Jane Lawrence
Cameron Joe Loughlin
Andrew David Luck
Natalie Jane Manuel
Jared Robert McIntosh
Emma Kate Moriarty
Brittany Jade Peck
Elisabeth Rose Perham
Irene Monica Peter
Katharine Leonie Pfe� er
Jane Caroline Pring
Catherine Lisa Ellen Reid
Lucy Jane Revill
Rachel Elizabeth Riddle
Stephen John Rivers-McCombs
Alexander James David 

Robinson
Nigel Mark Salmons
Aimee Isabel Sanders
Nigel Jonathan Gardiner Smith
Lara Simone Teesdale
Igor Tokmadzic
Annika Jayne Tombleson
Martin Vincent Basile Van 

Hove
Elmaret Venter
Paul Richard Vinnell
Joanna Eleanor Wallens
Oscar Joseph Ward
Yang Yi

The � nal act in the move towards a 

national society of notaries took place in 
Auckland on 11 September.

The Auckland Society of Notaries held its 
AGM on that date. It formally decided to wind 
up the society and it has now been merged 
along with the Wellington and Christchurch 
Societies into the New Zealand Society of 
Notaries Inc.

Richard Wilson, partner at Jackson Russell, 
has been President of the Auckland Society 
of Notaries for about 10 years and he was the 
� rst President of the New Zealand Society 
of Notaries which was incorporated in 2012.

At the second AGM of the New Zealand 
Society of Notaries on 11 September Stewart 
Germann became President. 

James Ruddell, Auckland University 

Law School’s top undergraduate, has been 
named the inaugural winner of the FWB 
Reynolds Scholarship which assists a New 
Zealander to study for the Bachelor of Civil 
Law degree at Oxford. The scholarship 
was initiated by Professor Peter Watts and 
is named in honour of Professor Francis 
Reynolds, an Oxford professor and visiting 
lecturer on the Auckland LLM programme.

James has also recently been awarded a 
Banking and Financial Services Law Associa-
tion Scholarship worth over $30,000. Earlier 
this year James received the Auckland District 
Law Society Prize for the best undergraduate 
law student at Auckland University.

James was Educational Vice-President 
of the Auckland University Law Students’ 
Society in 2011. Also a student leader of the 
Equal Justice Project, he managed a team 
of 20 students who contributed legal advice 
and assistance to individuals and community 
groups on a wide range of topics including the 

Bill of Rights and the 
Human Rights Acts. In 
2012 James was Editor 
in Chief of the Auckland 
University Law Review.

He has contributed 
to the community as 
Chief Executive of SavY, 

a student-run charitable trust which runs 
� nancial literary workshops in high schools. 
During his term in 2012 James increased the 
number of workshops and schools involved in 
the programme, expanded it from Auckland and 
Hamilton schools to include Wellington, and 
made important reforms to the way in which 
the organisation is administered and funded.

A keen debater and public speaker, James 
was a member of the 2012 team that com-
peted at the World University Debating 
Championships in Botswana. James intends 
to study commercial remedies, restitution 
of unjust enrichment, corporate insolvency 
and con� ict of laws at Oxford.

Inaugural FWB Reynolds scholar New Zealand 
Society of 
Notaries

The New Zealand Law 
Society welcomes the 

following recently admitted 
lawyers to the profession.

Welcome
to the

profession
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Practising WellPractising WellPractising WellPractising WellPractising Well

Auckland barrister Chris Patterson 

became involved in business mentoring 
because he wanted to give something back 
to the community. For the past six months 
now he has been helping mentees, all of 
whom are start-up businesses. And in the 
process, he has gained learnings that have 
helped enhance his own law practice.

While his � rst motivation was the desire 
to give back to the community, his second 
motivation came when “a couple of people 
asked me to undertake that role.”

Considering it would be better to become 
involved in an organised programme, Mr 
Patterson approached Business Mentors 
New Zealand – one of the partners in the 
New Zealand Law Society Practising Well 
initiative.

In his experience to date, he says, in some 
ways it has been “a bit frustrating seeing 
others starting out in business making some of 
the same mistakes I made 13 years ago.” But 
in many ways it has been very satisfying both 
seeing and assisting in progress being made.

The issues he has helped people with 
have often been around speci� c areas his 
mentees identi� ed that they were struggling 
with.  These have been around assisting with 
plans and processes so that the mentees are 
starting their business o�  on a proper base, for 
example developing a simple business plan.

“What they often have is an idea,” Mr Pat-
terson says. “But that idea is not documented 
nor is it used as the underlying assumption 
upon which a business will be built. They 
haven’t sat down and worked out each of 
the steps that they need to take to either 
launch or then run their businesses.

“They haven’t thought about issues like: 
‘How much working capital am I going to 
need?  Where am I going to get it from? Is 
there going to be a shortfall and if so over 
what time? Who are the clients or customers? 
What is our point of di� erence in terms of 
competitors? How are we going to select 
suppliers?’

“Often I will say: ‘Build your business 
around demand, rather than around an idea’.”

With one of his mentees, for example, one 
of the questions was around the market. The 
mentoring identi� ed the need to test the 
market to � nd out what demand existed. The 
results, as it turned out, were better than 
expected and the mentee was delighted.

Some of the mentees had their businesses 
up and running, but had not documented 
their systems and processes. “They hadn’t 
even properly recorded the details of their 
client base. And there were no supply agree-
ments in place. They were too busy meeting 
the clients’ demands, and I can understand 
what that’s like,” Mr Patterson said.

So he started working with mentees to 
build a documented client database, which 
is “fairly key” if someone wanted to buy the 
business, and this is one of the long-term 
aims of starting a business.

One of the best resources a business can 
invest in, Mr Patterson says, is an online 
accounting package. This shows how your 
business is performing from an accounting 
point of view. An up-to-date set of manage-
ment reports is simply invaluable. However, 
there is a quali� er and that is you actually 
need to learn how to read and interpret them.

“These types of matters aren’t taught at 
engineering school.

“It’s the same in law. Law School does 
not teach you now to run a legal practice 
from a business point of view. My perception 
is that there are quite a few legal practices 
that could be better run from a business 
point of view,” Mr Patterson says.

Mr Patterson also says that he is unaware 
of any law � rms that o� er any form of formal 
business training for their current or future 
owners.  While continuing legal educa-
tion is essential to maintain and improve 
a practitioner’s technical skills, business 
education is essential to ensure that the 
operation of a practice is optimised. 

And speaking of running a legal practice 
better from a business perspective, Mr Pat-
terson found that mentoring has helped him.

“When you start helping people with their 

businesses, it forces you to take a wider view. 
It makes you start to question your own 
approach to best practice in business. And 
it makes to you look at what you’re doing 
from a quite di� erent angle.”

Mr Patterson gives productivity as an 
example. Gaining that “wider view” from 
helping mentees has, he says, led to greater 
productivity in his practice. Mr Patterson 
has introduced various processes within 
his practice to ensure that factors which 
adversely a� ect productivity are minimised.

Probably the best example of how mentor-
ing has assisted him has been that it has 
“made me think about my practice and 
actually spend time focusing on that”.

He now spends at least one day a month doing 
exactly that. Some months, he will take a day 
away from chambers to avoid the temptation 
of being distracted by client matters to enable 
him to focus on planning and implementation 
issues for his practice. And that has “entirely 
been since I’ve become a mentor”.

“What it actually made me do is to step 
back and step out of my practice and look at 
the bigger picture of where it is and where it 
is going. During the course of one of these 
sessions, I decided that it would be best for 
my practice if I purchased a � oor in the CBD 
rather than continue paying rent, which I 
have been for the past 13 years.”

So that is what he did. He bought a “quite 
substantial � oor” of around 330 square 
metres for himself and his team. 

So the mentoring has been rewarding for 
Mr Patterson – not only for the enhancement 
of his mentees’ businesses, but enhancing 
his own law practice also.

Lawyers who are interested in becoming a 
mentor can do so by registering their interest 
online at the Business Mentors New Zealand 
website, www.businessmentors.org.nz. Lawyers 
who have business clients may also, if their 
business clients may want or bene� t from a 
mentor, refer their clients to the service Business 
Mentors provides. And lawyers can also become 
a mentee with Business Mentors.

Mentoring has helped both mentees 
and his law practice
By Frank Neill
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Massive differ-

ences in the severity 
of sentences imposed 
by District Courts for 
aggravated drink 
driving have been 
identi� ed in a PhD research project.

Wayne Goodall, who is currently complet-
ing his criminology PhD thesis, conducted the 
research, which compared the consistency of 
sentencing between District Court circuits.

Analysis of the data Mr Goodall collected 
“shows some vary stark di� erences” in the 
consistency of sentencing for aggravated 
drink driving, he says.

Aggravated drink driving is where a per-
son is coming up for sentence on a third 
or subsequent conviction for drink driving 
as an adult. “In the most severe circuit, 
o� enders being sentenced for aggravated 
drink driving are 12 times more likely to be 
incarcerated than o� enders in the least 
severe circuit,” Mr Goodall says. “About 
5% of people in the least severe circuit are 
incarcerated and about 60% of people in 

the most severe circuit are incarcerated.”
He explained that the comparisons are 

made after controlling for di� erences in the 
cases. The analysis took into account how 
many previous convictions for drink driving 
an o� ender had; how old those convictions 
were; whether the o� ender was also charged 
with bad driving behaviour, dangerous driving 
or reckless driving; whether the o� ender 
was also driving while disquali� ed; and a 
range of other factors.

The difference in the sentences is 
“massive”. “It says that in one place, the 
sentencing approach takes the view that 
people being sentenced for aggravated 
drink driving are more likely than not to be 
incarcerated, whereas in the most lenient 
circuits it appears to be saying drink drivers 
shouldn’t be incarcerated other than in 
relatively exceptional circumstances.”

As well as aggravated drink driving, the PhD 
covers male assaults female and burglary. The 
di� erences in sentencing are more substantial 
for burglary and aggravated drink driving 
than for male assaults female, he notes.

Although he has discovered big di� er-
ences in sentencing, “it is not a criticism 
of the judges”.

“It is actually a criticism of the sentencing 
system that the judges must work within. 
The judges are doing the best they can 
within an inadequate framework. They are 
not acting arbitrarily or wilfully or anything 
else. They sentence according to the rules 
as they understand them. The problem is 
the big gaps in the rules and the absence 
of substance,” Mr Goodall says.

The current framework provides good 
guidance on the process of sentencing, 
according to Mr Goodall. “It tells them what 
to take into account. There is good evidence 
that the judges consider the same factors 
when determining sentence but because 
there is no guidance on the weight to place 
on those factors they have to form their own 
rules. What seems to have occurred is that 
these rules vary from one location or circuit 
to another”.

Mr Goodall says that he has had many 
requests for the names of the circuits involved 
but he is not revealing the names of the 
circuits. That is because he has an obligation of 
con� dentiality in relation to individual judges. 
He was provided information on that basis.

The 17 circuits that are covered include 
several one-judge circuits, “so if I name the 

Stark differences in sentencing identified
By Frank Neill
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This graph shows the relative risk – or likelihood – an o� ender has of being incarcerated (prison or home detention) for aggravated drink driving in each 
circuit relative to a common circuit. Circuit 0 is the reference circuit and it automatically receives a value of 1. The graph shows the risk in the other 16 
circuits, relative to circuit 0, adjusted for factors such as o� ence seriousness, criminal history and demographic variables.

18  · LawTalk 829 · 11 October 2013



circuit, I am naming the judge. I undertook 
not to disclose individual judges.

“I don’t think the issue is about individual 
judges either. The judges are just working 
within the boundaries of the system as it 
exists. They’re not saying: ‘I’m going to form 
my own sentencing rules’. Rather, they are 
left in a vacuum and they have no choice but 
to form their own rules. There’s too great a 
vacuum,” Mr Goodall says.

So what, then, is the answer to the problem 
of such enormous di� erences in sentencing 
consistency?

“My personal view is that there is consider-
able value in having sentencing guidelines – 
of whatever form,” Mr Goodall says.

“If we don’t have them, the judges are 
left in the vacuum that I have described.

“But if we have guidelines, these should 
increase consistency, especially if they are 
widely promulgated, well known and they are 
the basis upon which appeals are decided.”

That would be the case only provided some 
basic assumptions were met. Guidelines must 
be in a form amenable to the judge – they 
have to work in the courtroom and they must 
address sentencing factors that make sense 
to the judges. Guidelines should not put 

sentencing in a straightjacket, judges need 
to be left with real choice and the capacity 
to sentence di� erently when there are real 
exceptional circumstances.

Mr Goodall notes that he was part of the 
Sentencing Establishment Unit established 
at the Law Commission.

The unit was established to prepare 
guidelines because at the time the Govern-
ment was moving to establish a Sentencing 
Council. The Sentencing Council was never 
established and therefore the guidelines 
have never been implemented.

“There is an almost complete set of guide-
lines that have been prepared. My view is 
that these draft guidelines are pretty much 
state-of-the-art in how you want guidelines 
to look. They are designed to deal with 
the common cases. They aren’t too rigid. 
They provide � exibility. There is a rough 
expectation that perhaps about 20% of the 
cases would have to be sentenced outside 
the guidelines for good reason.

“I would hope that we decide to have 
sentencing guidelines in some form, whether 
it’s by way of the Sentencing Council con-
struct currently in the law or by way of an 
alternative approach,” Mr Goodall says.

He does not believe that things can 
continue as they are, suggesting that “the 
levels of inconsistency breach fundamental 
notions of fairness”.

He believes that the “the rule of law is 
nothing more than the embodiment of a 
social contract and it stands and falls to the 
extent that it matches up with that contract.

“You’d have to say in relation to sentencing 
that at the moment it doesn’t match up to 
that contract. It requires that, as a rule, 
like o� enders should be treated alike, and 
now we know more about the extent of 
failure to achieve that we really ought to 
do something about it.

“Because otherwise, the law becomes an 
ass,” Wayne says.

Mr Goodall and Russil Durant, of Victoria 
University’s Criminology Department, published 
an article on this topic. Entitled Regional 
variation in sentencing: The incarceration 
of aggravated drink drivers in the New 
Zealand District Courts, it was published 
on-line by the Australian and New Zealand 
Journal of Criminology and will be available 
in a forthcoming print volume.
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It’s been around a long time now and 

is often the focal point of the working day. 
Back in 2010 technology market research � rm 
Radicati Group estimated that around 294 
billion emails were sent each day. The recent 
publicity on a number of privacy breaches by 
email in New Zealand has turned attention 
back on how an organisation manages and 
controls the use of email by its sta� .

Lawyers are not immune. The Conduct and 
Client Care Rules point to the need for careful 
management of all client communications. A 
recent decision by the Legal Complaints Review 
O�  cer indicates the need for “proper stand-
ards of professionalism” in email management.

In BO v DE (LCRO 297/2012, 13 September 
2013), a lawyer acting for a husband in a 
relationship property matter used the work 
email address of the former wife (provided 
by the husband) to send her a very private 
letter. The wife was furious at receiving 
the letter, which contained personal and 
sensitive information relating to the couple’s 
separation. She said the email and attached 
letter became the property of her employer 
and others might have access to it.

Following a complaint by a third party, 
a lawyers standards committee decided 
to take no further action, � nding that no 
professional standards issues arose.

The Legal Complaints Review O�  cer 
(LCRO) has con� rmed the standards com-
mittee decision, but has also made some 
pertinent observations about email and its 
use by lawyers.

Noting that no criticism arises because a 
lawyer emails an individual’s workplace, the 
LCRO says the important issue is that without 
notice, the email included an attached letter 
containing high personal and/or sensitive 
information.

“In this technological age, email is a 
common and accepted method of exchanging 
correspondence. At the same time there are 
clear risks that through this process highly 
personal information might be accessible 
to persons who should not be privy to it.”

The LCRO says there is a “best practice” 
argument for a view that lawyers need to con-
sider and have regard to the consequences 
of the actions they take, “and a moment’s 
thought to the risk would quickly lead a 
lawyer to perceive the potential risk that 
information might come into the possession 
of unintended parties”.

The warning that follows in the LCRO 
decision is worth reproducing in full:

“The reason why I decline to make a 
disciplinary � nding in this case is that the 
very fact of emails having incrementally (and 
perhaps surreptitiously) become so common 
a means of communication may have resulted 
in the associated risks being overlooked as a 
speci� c element of professional standards. 
The present case brings to the fore the 
importance of this topic requiring further 
and principled discussion which might best 
be pursued by the NZLS with its members. 
In particular I do not consider it appropriate 
that an individual lawyer should, by means 
of the disciplinary framework, become the 
example to set the standard of what amounts 
to proper standards of professionalism.

“The internet has opened new avenues for 
communication, and with it new di�  culties 
and risks arise. How the risks are to be 
calculated is not always obvious, but lawyers 
would do well to consider the possibility 
that an emailed letter containing highly 
personal information might fall into the 
wrong hands if emailed to the workplace 
of the addressee.”

The New Zealand Law Society is now 
preparing a best practice guide on email 
management by lawyers. This will be avail-
able shortly in the Practice Brie� ng series 
(found on the my.lawsociety website).

Common email scams targeting lawyers 
in New Zealand at the moment include:

Welcome back Harmony Young!

“Harmony” popped up in 2012 seeking legal 
assistance with her divorce settlement. The 
latest scam states: “I wish to � le a case 
against my ex-husband for failure to complete 

court ordered payments of Child Support, 
Spousal Support, Equitable distribution and 
Medical support in our separation agreement. 
I am earnestly waiting for your reply.”

Nissha, Kato Sasaki and that merger

The scammer uses the name (and website) 
of a genuine Japanese printing company to 
request assistance with a “merger”. The 
email begins: “We have communicate with 
a company whom are customers of ours 
in your state regards merging, we like 
to merge with the company to increased 
revenue, market share, and cross-selling 
opportunities.” Big company – so why is 
Kato using a gmail account? After an inquiry 

from the New Zealand Law Society, the 
Japanese company has con� rmed that it 
knows nothing of “Kato Sasaki”.

John Lemms (“Solicitor”) has a very 

important message

This is a variation on the “let’s pretend 
you are related to my rich but dead client” 
scam. The email starts: “Top of the day to 
you. I am using this medium to relay a very 
important message to you.” It is likely to 
go to your clients rather than to lawyers.

Full details and information on other 
scams is available at http://my.lawsociety.
org.nz/in-practice/practice-management/
email-scam-information.

Email scams of the month…

By Geoff Adlam

You’ve got email
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Email aside, the emergence of the 

internet as the dominant source and reposi-
tory of all information has been a boon for 
access to legal information. Paid or unpaid, 
there is now an enormous body of legisla-
tion, judgments, legal articles and other 
information on the internet. Many of these 
helpfully contain citation links to other online 
information. The problem is that sometimes 
the pages at the end of these links disappear. 
If the online source is the only source, legal 
research becomes quite di�  cult.

Disappearing internet links are known as 
“linkrot”. There is also “reference rot”. US 
researchers have de� ned linkrot as occurring 
when the URL no longer serves up any content 
at all, while reference rot happens when a 
link still works but the information referenced 
by the citation is no longer present.

Two eminent academics from Harvard 
Law School have just published some draft 
research which highlights a serious problem: 

Statistics New Zealand’s latest Annual 

Enterprise Survey shows that total legal 
services income in the year to 30 June 2012 
was $2.815 billion. This was up 2.7% from the 
year to 30 June 2011 (total income of $2.741 
billion). The provisional � gures show that 
total legal services expenditure was $1.785 
billion, with salaries and wages making 
up $908 million of this. Total legal services 
expenditure was up 2.1% on the previous year.

The result was a before-tax surplus of 
$1.028 billion for New Zealand’s legal services 
industry – a very healthy 36.5% return on 
investment. The data indicates a recovery 
from the slump in 2011, when income was 
down and expenditure up.

Statistics New Zealand estimates (pro-
visional) average income per legal services 
employee (lawyers and non-legal sta�  com-
bined) was $187,700 in the year to 30 June 
2012, with a surplus of $68,600 per employee.

To add a bit of perspective, the Austral-
ian legal services industry had estimated 
2011 income of US$19.9 billion, the United 
States legal services industry was US$246.2 
billion, and the global legal services industry 
was US$623.3 billion (Marketresearch.com). 
Statistics New Zealand’s estimate for New 
Zealand in 2011 was US$2.28 billion.

The Human Rights Commission’s 

Diversity Forum in Wellington on 26 August 
included presentation of the annual New Zea-
land Diversity Awards. These aim to celebrate 
best practice, innovation and respect for 
diversity. This year’s awards recognised nine 
organisations which had made an outstanding 
contribution to promoting cultural diversity. 
The Commission produced a major work on 
diversity in July 2012 when it published A Fair 
Go for All? Addressing structural discrimination 
in Public Services. Noting that there had been 
a “myriad of programmes to address ethnic 
inequalities without signi� cant success”, the 
paper focused on the systems, processes and 
practices of public sector agencies. It found 
strong, consistent evidence that structural 
discrimination is a real and ongoing issue 
in New Zealand.

While the report identi� ed the need for a 
major commitment in many � elds, it is clear 
that government agencies are now at least 
including gentle encouragement to applicants 
from under-represented groups when they 
seek to � ll positions on public boards and 
organisations. Some recent examples:

Film and Literature Board of Review
The Ministry of Internal A� airs is helping the 

Minister of Internal A� airs � ll three positions 
on the Film and Literature Board of Review. 
A Candidate Information sheet lists the 
particular skills required and then notes: “In 
the interests of board diversity, nominations 
of women, Māori and/or people from the 
South Island are particularly welcome.”

High Court Bench
The Attorney-General’s Judicial Appoint-
ments Unit has been seeking expressions of 
interest from people wishing to be considered 
for appointment as a judge of the High 
Court. The advertisement contains the fol-
lowing: “The Attorney-General is conscious 
of the value of increasing diversity on the 
High Court bench generally and therefore 
seeks to encourage expressions of interest 
from quali� ed women as well as those from 
under-represented ethnic groups.”

Crown Law Office
An advertisement seeking applications for the 
role of Crown Solicitor for Rotorua noted that 
the criteria for appointment included “aware-
ness of the position of victims of crime, equal 
employment opportunities and the diversity 
of modern New Zealand society”.

Do you have linkrot?
over 70% of the URLs within the online Harvard 
Law Review and 50% of the URLs found within 
US Supreme Court opinions do not link to the 
originally cited information. Their research 
focused only on open web citations, as 

opposed to LexisNexis or WestLaw references.
Jonathan Zittrain and Kendra Albert say 

the causes of linkrot include site reorganisa-
tions, website handovers, defunct companies 
and organisations and updating a page with 
new information but not including the date 
updated (“Perma: Scoping and Addressing 

That nearly $3 
billion industry Sorry, I’m from the North Island

the Problem of Link and Reference Rot in 
Legal Citations”, Draft of September 2013).

Interesting, but the librarians or oth-
ers who are passionate about information 
integrity are bound to work something out 

(the Harvard researchers say their 
“Perma” platform is the way to go). It 
does, however, raise a timely reminder 
for owners of law � rm websites. A 
lot of these contain helpful links to 
articles explaining the law or providing 
information on terms of engagement, 
or a link to another website or articles 
on another site.

Many New Zealand law � rm websites 
have been there for some time now, and 
it is a good idea to do a regular check 

that all the links you provide still work. Is that 
2003 Court of Appeal judgment when you 
were lead counsel still there? What about that 
pro� le of your � rm the local paper published 
in 2007? The helpful link you provide to the 
Securities Commission website information 
on issuer obligations…?

The problem is 
that sometimes 
the pages at the 

end of these links 
disappear
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What are the CPD Rules?
The Lawyers and Conveyancers Act (Lawyers: 
Ongoing Legal Education – Continuing 
Professional Development) Rules 2013 are 
available on the Law Society website (at 
www.lawsociety.org.nz/cpd). The Law Society 
has prepared NZLS CPD Guidelines for use of 
the Rules, and these are also on the website.

Do the CPD Rules apply to me?
The CPD Rules apply to all lawyers. If you 
hold a practising certi� cate, the Rules apply.

Each year all lawyers must � le with the 
Law Society a declaration of compliance 
with the CPD requirements as set out in the 
Rules. Lawyers providing regulated services 
must have a CPDPR and must complete 10 
hours of CPD activities annually. The CPD 
Rules de� ne “providing legal services” as 
including “holding yourself out as being 
willing or available to provide regulated 
services”.

A lawyer not providing regulated services 
for a whole yearly period may have reduced 
requirements.

I hold a practising certificate but do not 
provide regulated services. What do I 
need to do?
You will need to record in a document (your 
CPDPR) that you are not providing regulated 
services and that no activities are therefore 
required. You will also need to � le a declara-
tion of compliance at the end of each CPD 
year stating that you have complied with 
the CPD requirements.

I will be on maternity leave/parental leave/
sick leave/sabbatical leave for 12 months. 
Do the CPD Rules still apply to me?
Yes, but the application of the Rules will vary 

depending on your circumstances.
If you continue to hold a practising cer-
ti� cate – ie, if you are a lawyer under the 
Lawyers and Conveyancers Act 2006 – you 
will need to � le a declaration of compliance 
with the Law Society at the end of each CPD 
year. If you have been providing regulated 
services for part of a CPD year, you will 
need to have a CPDPR that complies with 
Rule 5 and to complete the required hours 
of activities as per Schedule 1.

A CPD reporting period runs from 1 April 
to 31 March. You will also need to make sure 
that you comply with the requirements for 
each reporting period.

I am practising overseas. How do the 
Rules apply to me?
If you hold a New Zealand practising certi� -
cate, the Rules apply. You will need to have 
a CPDPR, meet the activities requirements 
and � le a declaration of compliance. In most 
cases the CPD you are required to do in the 
jurisdiction that you are practising in will 
be able to be counted towards your New 
Zealand requirements.

I am a suspended lawyer. Do I still have 
to meet the CPD requirements?
You will need to make sure that you have 
met the CPD requirements as at the date 
of suspension. You will also need to � le a 
declaration of compliance with the CPD 
requirements for any part-year that you 
held a practising certi� cate. If you have 
outstanding CPD requirements at the time 
you are suspended, you are encouraged to 
complete them during your suspension.

How do I work out what my CPD needs are?
A free New Zealand Law Society workshop 

on the CPD Rules is being held around the 
country from 11-23 October, with a webinar on 
17 October from 11am to 12:30pm. See www.
lawyerseducation.co.nz. This will show you 
how to go about identifying your learning 
needs. It will also show you how to re� ect 
on what you learn and how to identify what 
else you might need to learn in the future. 
The New Zealand Law Society’s website 
contains helpful information. This can be 
found at www.lawsociety.org.nz/cpd. You 
can also talk to your employer, a mentor or 
other colleagues about your professional 
development needs.

Is there a specific date that I need to 
plan by?
A CPD Plan and record (CPDPR) is an ongoing 
requirement. You will need to have a CPDPR 
for the reporting year beginning 1 April 2014.

What happens if I plan to do something 
and then I do not?
The CPDPR should be treated as a living 
document which you are required to develop 
and maintain. Your CPDPR is not set in 
concrete. You will need to alter your plan 
from time to time. Nor are you expected to 
plan and identify every hour of CPD activities 
you expect to carry out at the beginning of 
a CPD year. You cannot, for example, know 
every potential course that may be available 
over the year, and you cannot predict all 
the changes to legislation or the outcome 
of leading cases.

Will anyone see my CPDPR?
Your employer may have an interest in your 
CPDPR. The Law Society will not want to see 
your CPDPR as a matter of course. However, it 
may wish to see your CPDPR if you are audited 

Welcome to CPD
The Rules for the Law Society’s Continuing Professional Development (CPD) initiative came into force on 1 October 2013. This 
was the beginning of a six-month transitional period which ends on 31 March 2014. During the transitional period lawyers may 
count up to � ve hours of activities towards their � rst full CPD year (beginning 1 April 2014). These activities must � t the de� nition 
of CPD activities (outlined in rule 3.1(b)). During the transitional period lawyers do not have to have a CPDPR (CPD Plan and 
Record) but they must document the CPD activities they have completed and wish to count.
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or if you have a pattern of non-compliance.

How long do I have to have a CPDPR?
A CPDPR is an ongoing requirement if you 
hold a practising certi� cate. The Rules require 
you to keep it for three years.

Is there a set form for the CPDPR?
No, you can keep your plan and record in 
whatever form best suits you. The Law 
Society has a downloadable template on 
its website at www.lawsociety.org.nz/cpd
which you can use, and other education 
providers and organisations are also o� ering 
downloadable versions.

How detailed does my CPDPR need to be?
Your CPDPR will often be a summary of 
your more detailed plans and can be quite 
general. You can see an example of a CPDPR 
for a lawyer in general practice on the Law 
Society’s website in the CPD section.

Will the Law Society recommend 
seminars or courses provided by specific 
organisations?
No. The Law Society will not accredit any 
course providers. You will need to use your 
professional judgement as to whether a 
course or seminar is likely to fall within the 
de� nition of a CPD activity and whether it is 
relevant to your development needs.

How many hours should I claim?
This is a decision for each lawyer’s profes-
sional judgement. The NZLS CPD Guidelines
provide some commentary on how to assess 
your hours and what may be counted.

What happens if I do not complete the 
CPDPR or the required hours?
If you do not complete your CPD require-
ments the Law Society will contact you to 
ascertain why you have not complied. In 
some circumstances you may need to apply 
to the Law Society for a deferment of your 
CPD requirements.

If the Law Society reaches the view that 
you are intentionally not complying with the 
Rules it will refer you to a lawyers standards 
committee.

Can I carry back/carry forward hours of 
activities from one year to the next?
Yes. The Rules enable you to carry forward 
up to � ve hours each period. You can count 
the hours of CPD activities only once.

If you do not complete your required 
CPD activities in one year you will need to 
complete them in the next year so that you 
can � le your declaration of compliance. In 

these circumstances you will be � ling a late 
declaration of compliance.

What activities can I count towards my 
CPD requirements?
CPD activities are de� ned in Rule 3.1(b) of 
the CPD Rules. Any activity you wish to 
account must comply with this de� nition:
Activities means learning which:
• is structured with identi� able aims and 

with outcomes relevant to a lawyer’s 
identi� ed learning needs as contained 
in his or her continuing professional 
development plan and record;

• provides an opportunity for interaction 
and feedback;

• is veri� able by documentation; and
• is not part of a lawyer’s usual day-

to-day work.
CPD activities may include courses, pro-
grammes, training programmes, one-to-one 
learning activities, distance learning courses, 
teaching and related activities, writing, and 
certain law reform activities. The NZLS CPD 
Guidelines contain a lot of material about 
identifying activities, topics and arranging/
delivering CPD activities.

Can I still claim a CPD activity if the 
provider does not set out anticipated 
learning outcomes?
The time spent on the activity can be counted 
as long as the session is structured in a way 
that enables you to learn and work towards 
your CPD goals.

How do I prove that I completed my CPD 
activities?
There are many ways to verify you have 
completed a CPD activity depending on 
the type of activity and how it is organised. 
The NZLS CPD Guidelines contain a lot of 
information about the various alternatives, 
along with examples.

Your CPDPR should also record your 
attendance and your re� ections on how 
the activities met your CPD goals and what 
you will do di� erently as a result of what 
you learned.

My firm or employer will not pay for my 
CPD activities. What do I do?
It is your responsibility to comply with the 
CPD requirements. Your � rm is not obliged 

to pay for your CPD courses. Courses at 
reasonable cost will be available in your 
area. It is also possible to arrange study 
groups or other learning opportunities with 
your colleagues so that hours of activities 
are completed with no actual cost. If you are 
having di�  culties organising your activities 
please contact the New Zealand Law Society.

Can I claim an exemption because I am 
too busy? Are there exemptions?
No. If you hold a practising certi� cate you 
have to comply with the CPD Rules. There 
are no exemptions.

In exceptional circumstances the Law 
Society may give you a deferment. This 
means that you will need to complete the 
requirements in a later CPD period.

What happens with late declarations of 
compliance?
Essentially a late declaration of compli-
ance is a flag to the Law Society that you 
have not managed to comply with the 
Rules in a timely way. In some cases the 
reason for a late declaration of compliance 
will be due to unforeseen circumstances. 
Where there is a pattern of filing late 
declarations, the Law Society will want 
to understand why and to assist you to 
comply in a more timely way.

How will the Law Society monitor my 
compliance with the Rules?
This will be done through reviewing the 
declarations of compliance and conducting 
audits of individual lawyers or of self-auditing 
organisations. A pattern of non-compliance 
may mean that you are referred to a lawyers 
standards committee.

I am a lawyer in a self-auditing 
organisation. What does this
mean for me?
A self-auditing organisation assumes respon-
sibility for ensuring that lawyer members 
complete their CPD requirements. They 
will have a CPD O�  cer who is responsible 
for the CPD policies and procedures in the 
organisation.

Individual lawyers in self-auditing organi-
sations must still � le their own declarations 
of compliance and are still able to apply for 
deferments.

HAVE YOU ORGANISED YOUR
CPD PLAN AND RECORD FORMAT?

Order one for your � rm today and record your CPD hours from 1 October.
www.cpdforlawyers.co.nz or email Julie at cpdforlawyers@xtra.co.nz

Working with CPDWorking with CPDWorking with CPDWorking with CPDWorking with CPD
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A signi� cant segment of New Zealand public 
law revolves around subordinate legislation. 
Whether the particular instruments are 
regulations, “deemed regulations”, orders-
in-council or by-laws, their legal e� ect can 
be vital to the interests of clients and a 
source of di�  culty for their legal advisers. 
Such instruments are not as secure from 
challenge as statutes, but the avenues of 
challenge and the methods for doing it are 
not familiar to many lawyers. 

Subordinate Legislation in New Zealand
by Ross Carter, Jason McHerron and Ryan 
Malone reveals, in an authoritative and 
accessible manner, the many mysteries 
that reside in this area of the law.  Further, 
the book has the added advantage of being 
admirably concise, while at the same time 
being fully footnoted and referenced. The 
book has an excellent index. 

New Zealand has a chequered history with 
this species of law. In the words of Sir Douglas 
Kidd, a former chair of the Regulations 
Review Select Committee of Parliament, the 
parliamentary watchdog for many species 
of subordinate legislation, governments of 
all political stripes are “congenital sinners” 
in their use of subordinate legislation. All 
governments, he said in a lecture in 2001, 
have a tendency “to stray from the paths of 
constitutional righteousness seduced by the 
sirens of power, e�  ciency, and convenience.”

The sweeping powers of the Economic 
Stabilisation Act 1948, now happily repealed, 
gave governments power to regulate every 
facet of economic activity, prices, remunera-
tion and interest rates. As my granddaughters 
would say: “Awesome.” It was the use of these 
powers in the 1970s and early 1980s that led 
to comparisons of New Zealand with Albania! 
After 1989 the rapid development of the use 
of “deemed regulations” posed a fresh set 
of challenges to constitutional orthodoxy. 

Professor Denis Pearce, then of the Austral-
ian National University, covered New Zealand 
subordinate legislation in his text Delegated 
Legislation in Australia and New Zealand, � rst 

published in 1977. 
That book is now 
in its fourth edition, 
with that happily 
named lawyer Ste-
phen Argument join-
ing as a co-author of 
the book some years 
ago. The book has long since given up dealing 
with New Zealand law. It is understandable 
why the Australian authors dropped coverage 
of New Zealand. Here in the last 25 years big 
developments have occurred in the � eld of 
subordinate legislation. And Australian public 
law exhibits very di� erent features compared 
with that in New Zealand due to three factors: 
the Australian Constitution Act, federalism and 
the Commonwealth’s system of administrative 
decisions and appeals from them. 

Since the establishment of the Regulations 
Review Committee in 1985 coupled with the 
passage of the Regulations (Disallowance) Act 
1989, a signi� cant body of jurisprudence has 
developed in New Zealand, through the reports 
of the committee. The grounds upon which the 
committee can entertain complaints from the 
public about subordinate legislation are wide. 
The sanction of disallowance of a regulation, 
in whole or in part, by a motion in the House 
could be seen as a signi� cant deterrent against 
the abuse of delegated legislation by the 
Executive Government. Yet Parliament has 
been singularly reluctant to use its powers 
in that respect, preferring to draw defective 
regulations to the special attention of the 
House in a report and wait for the Executive to 
e� ect a cure. Sometimes it does and sometimes 
it does not. The tenderness toward executive 
power in New Zealand dies hard. But there is 
good news. In 2013 for the � rst time a motion 
to disallow succeeded in the House, a mere 
24 years after the House secured that power. 
The regulations concerned were the Road User 
Charges (Transitional Matters) Regulations 
2012, which the committee found contained 
matters more appropriate for parliamentary 
enactment. The book charts all of the motions 

for disallowance at pp203-205. It is important 
to note that the Legislation Act 2012 re-enacts 
the provisions of the Regulations (Disallow-
ance) Act 1989, but with a much improved 
de� nition of “disallowable instruments”.

The Regulations Review Committee Digest, 
prepared by the New Zealand Centre for Public 
Law at Victoria University of Wellington, has 
been a great boon for both lawyers and o�  cials 
in mining the jurisprudence of the committee. 
It would seem to me that the committee may 
have become a more e� ective guardian of 
the constitutional proprieties of the use of 
subordinate legislation than the courts, where 
challenges on the grounds of ultra vires seems 
much less common than they were in the 1930s 
to the 1960s. My favourite New Zealand case 
has always been Reade v Smith [1959] NZLR 996 
in which Justice Turner was resolute against 
the bureaucratic forces of school zoning. The 
tendency for court challenges to be declining 
may be explained, however, by the fact that  
regulations are now drafted by Parliamentary 
Counsel in New Zealand. This does not occur in 
most other jurisdictions, and the Parliamentary 
Counsel must certify that the instrument is 
within power. 

The quality of this book is high and it 
covers all bases. The explanation lies in 
the complementary backgrounds of the 
three authors. Ross Carter is an experienced 
Parliamentary Counsel. Jason McHerron 
is a Wellington practitioner who has had 
experience advising the Crown. Dr Ryan 
Malone was the compiler of the Regulations 
Review Committee Digest. This has turned 
out to be a most happy combination and 
has resulted in an excellent book of great 
practical importance.   

Subordinate Legislation in New Zealand, 
LexisNexis NZ Ltd, August 2013, 978-1-927149-
59-1, 376 pages, paperback and e-book, $126.50 
(GST incl, p&h excl).

Sir Geo� rey Palmer QC practises from Harbour 
Chambers in Wellington. He is a former Prime 
Minister, Attorney-General and Minister of Justice 
and was President of the Law Commission from 
2005 to 2010. He has written and lectured exten-
sively on the law and New Zealand’s constitution. 

Subordinate Legislation in New Zealand
by Ross Carter, Jason McHerron and Ryan Malone
Reviewed by Sir Geoffrey Palmer QC
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Name: Miran Milosevic LLB, BA (Hons)
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Subordinate Legislation in New Zealand provides, in one specialist book,        
a clear and comprehensive guide to New Zealand subordinate legislation’s 
nature and forms, use and limits, drafting and making, publication, 
interpretation, parliamentary and judicial scrutiny, disallowance and          
ultra vires, validation and revocation.

Subordinate legislation demands attention by sheer force of numbers. 
It is of central and growing practical significance in all three branches 
of government and all forms of law practice. This work, by authors with 
considerable practical experience, aims to provide authoritative background, 
analysis and guidance to students, advisers and officials, legislators, lawyers 
and the courts. Subordinate legislation’s nature and forms, empowering 
provisions and dangers, development and making, are all discussed — of 
particular interest are the new provisions in the Legislation Act 2012 relating 
to the publication, tabling, and disallowance of subordinate legislation.     
Also analysed concisely and insightfully are the Standing Order grounds 
on which disallowable instruments can be drawn to the House’s special 
attention, the Regulations Review Committee’s roles and reports and the 
Government’s responses. Judicial scrutiny and review grounds and procedure 
are covered in detail, by reference to both long-established and recent 
authorities. Validation and revocation are also surveyed and illuminated. 
Cross-references highlight related dimensions of multi-faceted topics.

As an up-to-date and comprehensive New Zealand work on this important 
topic, Subordinate Legislation in New Zealand is designed to be a valuable 
and practical resource for a wide audience.
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The Financial Markets Conduct Bill 

(FMC Bill) passed its third reading on 28 
August 2013 as a result of a comprehensive 
review of securities law. It replaces several 
acts, including the Securities Act 1978 and the 
Securities Markets Act. The implementation 
dates for the changes will be phased in from 
1 April 2014.  

This edition is the first text to deal 
comprehensively with the new law while 
still retaining commentary on the exist-
ing legislation. However, as the text was 
published in early 2013, it does not deal with 
any subsequent changes to securities law 
after that date. It would have been helpful 
if the text con� rmed the date on which the 
law and policy stated is current. The preface 

is dated February 2013 
but indicates that 
later versions of the 
FMC Bill were subse-
quent to the writing 
of this edition. For 
example, in chapter 
39, the text refers to 
the Companies and 
Limited Partnerships 

Amendment Bill 2011 (CALPA Bill) and that 
it was due to be reported back to the House 
of Representatives in January 2013. There 
were a number of signi� cant changes to the 
CALPA Bill after January 2013 which are not 
covered in this text.  

The preface states that the statutory law to 
date (date unspeci� ed) has not been altered 
much since the � rst edition of this text in 2008. 
Like the � rst edition, the book is primarily 

aimed at academics 
and law students. It 
is a highly regarded 
text which covers all 
facets of company 
law and securities 
regulation in New 
Zealand and is 
written by a team 
of leading academ-
ics and a senior 
practitioner. It also 
helpfully explains 
the background to 
the 1993 reforms by 

Reviewed by Shirley Quo

Company and Securities Law 
in New Zealand, 2nd Edition
General Editors John Farrar and Susan Watson

Visit collaw.ac.nz

UNDERSTANDING 
RESILIENCE
”It’s not avoiding the bad days 
that matters. It’s learning how 
to make them better.”

College of Law New Zealand  
is offering a half day programme  
called ‘Understanding Resilience’ which 
addresses mental health issues in the 
workplace and provides strategies to 
assist management and staff.  
 
Our next session will be held on 24 
October in Auckland from 9:30am at a 
cost of $250 plus GST.

If you are interested in knowing more about this 
programme, please call Marcus Martin, Executive Director 
on (09) 300 1799 or email mmartin@collaw.ac.nz.

CPD 
Eligible

the Companies Act 1993.  
This treatise includes two new chapters, 

one covering the choice of business structures 
and the other discussing the FMC Bill and the 
upcoming securities and securities markets 
reforms (subject to the above caveat).  

A useful summary of the coverage of 
its subject matter is contained in chapter 
one. Some chapters are in more detail than 
others. For example, chapter 11 on corporate 
governance simply reproduces the Securities 
Commission’s Principles and Guidelines 
published in 2004 (as in the � rst edition). For 
a detailed discussion of corporate govern-
ance in New Zealand, readers are referred 
to Farrar’s Corporate Governance: Theories, 
Principles and Practice (3rd ed, 2008).  

The book contains 31 chapters on company 
law, � ve chapters on securities law and three 
chapters on takeovers, amalgamations and 
arrangements. Insolvency law is dealt with 
under “Corporate Collapse” in � ve chapters. 
From an academic perspective, it would be 
useful (given that it is a textbook aimed 
at academics and law students) to have 
instructor materials.  

This is the work of eight authors, edited by 
Professors Farrar and Watson. The writing 
style is slightly uneven given the number of 
authors covering various chapters. Susan 
Watson is the author of Part 2 on corporate 
transactions and liability. Lynne Taylor is 
the author of Part 5 on corporate collapse. 
Shelley Gri�  ths is the author of Part 6 on 
securities law and David Cooper is the author 
of Part 7 on takeovers, amalgamations and 
arrangements. The other parts are authored 
by a mixture of authors.  

The work succeeds as a reference tool 
and is a comprehensive text for academics 
and company law students. Like the � rst 
edition, this text � lls a gap in the market and 

Paul Moriarty

www.moriartyassociates.co.nz

Level 27, PwC Tower, 188 Quay Street, Auckland 1010
P:09 363 3700   M:022 107 5787
E: paul@moriartyassociates.co.nz

Professional forensic accounting services
in civil and commercial matters.
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Continued on following page ...
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is directed to the exposition of the formative 
policies and principles of company and 
securities law. From an academic perspective, 
Parts 5 (corporate collapse), 6 (securities 
law) and 7 (takeovers, amalgamation and 
arrangements) would not be capable of 
being absorbed in the limited time provided 
by the university semester. These parts may 
be better covered in separate texts.  

This is a text primarily for academics and 
law students and only incidentally of value 
as a resource for legal practitioners whose 
needs would be more appropriately catered 
for by a looseleaf publication. However it is 
useful as a � rst point of reference for judges, 
lawyers, company o�  cers and students alike. 
It would be appreciated more widely if it were 
made available in dual format – for students, 
the bound edition, and for practising lawyers, 
a looseleaf edition with expanded cover-
age of areas of special interest.  An online 
version is available, which the publisher 
has promised to keep updated. This would 
be more useful for practitioners. Given the 
substantial reforms taking place and that 
the law is in a constant state of � ux, frequent 
updating can be done via a looseleaf format 
or online version.  

In 2010 this text was republished through 
an online service by the publisher. Transform-
ing this product into an online database 
gives the authors the ability to update the 
commentary as new case law and legislation 
developments arise. The authors clearly see 
the value in maintaining the currency of the 
product content, instead of waiting years for 
the next opportunity to update what they 
have written. This online database would 
be much more useful for legal practitioners 
and academics.  

There are some minor typographical errors, 
some of which have been corrected since the 
� rst edition but not others. For example, 
see page 398 under paragraph 15.6.1 on the 
nature and application of the corporate 

opportunity doctrine, where a sentence 
is repeated twice, in a quote from Kawhia 
O� shore Services Ltd v Rutherford. Another 
example is on page 331 under “Category D 
Shareholder Director”, which repeats ss131 
to 138 of the Companies Act 1993 twice.  

Of more concern is the incorrect state-
ment of law with respect to the Australian 
Corporations Act 2001 (Cth) in chapter 14 on 
the board of directors, paragraph 14.3.4, on 
the requirement for a company secretary, 
on page 320 of the second edition. This text 
repeats the same incorrect statement of law 
that in Australia, all companies are required 
to have secretaries. Only public companies 
in Australia are required to have company 
secretaries. This is set out in s111J of the 
Corporations Act 2001 (Cth) under Part 1.5 
‘Small Business Guide’, s5.4 which provides:

“A company other than a proprietary 
company must have a company secretary.  
However a proprietary company may 
choose to have a company secretary.”

In the � rst edition, this incorrect statement 
of law is on page 292 of the same chapter.  

As Lord Lindley said, in his treatise on 
company law:

“It must always be borne in mind that 
in order to determine any legal question 
relating to companies, it is indispensable to 
attend closely to the language of the statutes 
by which they are governed, and although 
for convenience, the substance of various 
statutory enactments has been shortly 
stated in the text, the reader is warned 
not to rely on these abridgements but to 
consult the statutes themselves in every 
case which he may have to investigate.”

Company and Securities Law in New Zealand, 
2nd Edition, Brookers Ltd, April 2013, 978-0-
864727-91-6, 1399 pages, paperback and e-book, 
$190 (GST and p&h excluded).

Dr Shirley Quo is a senior lecturer in law in 
the School of Law, Auckland University of 
Technology (AUT).  She teaches and researches 
in company law and competition law.  

New Construction Contracts Standards

nzs 3910:2013 Construction
nzs 3916:2013 Design and Construction
nzs 3917:2013 Term Maintenance

Firth Consultancy Ltd

These new Standards will be released by Standards New Zealand by end 
October 2013. Each will require dedicated Special Conditions. We are offering 
a package comprising some initial recommended Special Conditions, an 
opportunity to comment and to take advantage of other commentaries, then a 
more considered set of recommended Special Conditions all for one price.considered set of recommended Special Conditions all for one price.considered set

For further information, please email your request to Derek Firth at dsfirth@ihug.co.nz
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The cover picture on Tim Donaghue’s 

biography of Malaysian lawyer Karpal Singh 
is well chosen. He faces the camera with 
a proud con� dence, still ready to take on 
any battle in the courts or in his country’s 
parliament.

Karpal is now aged 73. Many of the chal-
lenges he has had to face are completely 
outside the experience of lawyers in New 
Zealand. Reading his life story raises ques-
tions of what it would be like to practise as 
a lawyer in his environment, particularly in 
cases where the outcome could be execution.

The book outlines an extraordinary legal 
and parliamentary career. Karpal comes 
across as a man who has never feared to 
represent clients in seemingly hopeless 
positions or to question the fundamental 
institutions of his country. This is seen right 
from his days as a law student in Singapore 
when he was suspended after daring to 
organise demonstrations against a university 
vetting system. As Donaghue says: “At this 
stage of his life the questioner of all forms 
of authority had clearly embarked down a 
lifetime road.”

This refusal to back down has resulted in 
an almost bewildering range of attempted 
sanctions. Karpal has faced charges of sedi-
tion, contempt of court, disbarment, and 
assault, and he has also been detained, 
threatened and tortured.

Karpal Singh: 
Tiger of 
Jelutong 
by Tim Donaghue
Reviewed by Geoff Adlam
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• Save time and money
• Always know your trust account is balanced and your month end 

certi� cates are � led on time
• Our service is completely secure and con� dential
• Trusted professionals with over 20 years’ experience
• 55 law � rms currently use our services.

Contact us now: Kathy Kell: Kathy@accountingbureau.co.nz
Ph 09 444 1044, Fax 09 929 3203 - www.accountingbureau.co.nz

Powered by juniorPartner.  
Practice Management software you can trust.

Tim Dona-
ghue moves us 
energetically 
t h r o u g h  t h e 
l i f e t i m e  u p s 
and downs of 
a lawyer and 
politician who 
has secured an 
international 
reputation for 
his work as a 

defender of human rights and those facing 
the death penalty under Malaysia’s drug 
laws. Less well known outside Malaysia has 
been his political career as an opposition 
politician in state and national assemblies. 
The book outlines the fascinating and com-
bative world of Karpal Singh MP, including 
his many ejections or suspensions from 
assemblies: “As he left Karpal threw his 
copy of Standing Orders at the Speaker. The 
book hit him squarely on his left shoulder 
from a range of three metres. On this note, 
Karpal’s tempestuous career in the Penang 
State Assembly ended for all time.”

Karpal Singh was called to the bar in 
1969. His whole career as a lawyer has 
therefore been framed by Malaysia’s 
Internal Security Act 1960 (repealed 
in 2012). This gave the Minister of 
Internal Security the power to order 
detention without trial where the 
minister was satis� ed that the deten-
tion was necessary to prevent anyone 
from acting in a manner prejudicial to 
the security of Malaysia or the maintenance 
of essential services “or the economic life 
thereof”.

This detention could be for a maximum of 
two years, but the legislation allowed that 
to be extended inde� nitely, in blocks of two 
years. Karpal himself was detained under 
the Act for 15 months between 1987 and 1989. 

According to Donaghue, this was a direct 
result of Karpal’s legal and parliamentary 
opposition to a major highway project where 
the contract was let to a subsidiary of the 
ruling political party.

Karpal rapidly became an expert in habeas 
corpus law and his challenges to the Act and 
the draconian regulations made under it are 
well covered. A successful appeal to the 

Privy Council in 1978 against the infamous 
Essential (Security Cases) Regulations 1975 
was quickly negated when the Malaysian 
parliament passed legislation validating 
all the regulations declared void. 

Representing clients facing the death 
penalty has been an important part of 
Karpal’s career and the book is dedicated 
to The Executed. One chapter (“Execution”) 
looks at death row and how the death pen-
alty is carried out. Many of Karpal Singh’s 
clients faced a mandatory death penalty for 
anyone found in possession of � rearms or 

ammunition. He once managed to secure 
the acquittal of a client who faced execution 
for possession of a sporting event starter 
pistol. Another case involved a 14-year-old 
boy sentenced to death for possession of a 
pistol and 20 bullets. (The death sentence 
was eventually commuted). Many others 
were not so fortunate. Malaysia had 900 
prisoners on death row at the end of 2012.

Karpal’s work representing for-
eigners charged under Malaysia’s 
Dangerous Drugs Act is outlined, along 
with his successful defence of the 
former Deputy Prime Minister Anwar 
Ibrahim on two charges of sodomy.

The author, New Zealand journal-
ist Tim Donaghue, has had a long 
connection with Karpal Singh, � rst 
meeting him in the 1980s when he was 
working for the New Zealand Press 

Association in Hong Kong and covering 
the trial of Karpal’s clients Lorraine and 
Aaron Cohen. He is obviously an admirer 
of all that Karpal Singh has accomplished, 
but the book is not hagiography and does 
not hide or attempt to gloss over incidents 
where Karpal’s actions might be questioned.

There is obviously a lot of discussion of 
the various laws and court proceedings 
in Karpal’s career, but it is written for a 
wider audience without detailed analysis 
of the legal arguments and issues. It is an 
entertaining and informative book which 
gives a fascinating insight into the legal and 
political life of Malaysia over the last half 
century. The focus is on Karpal Singh and by 
the last page it is clear why the name “Tiger 
of Jelutong” is so appropriate. 

Karpal Singh: Tiger of Jelutong, Marshall 
Cavendish, September 2013, 978-9-814408-53-0, 
336 pages, paperback, $37.00.

Geo�  Adlam is the New Zealand Law Society 
Communications Manager.

The BookshelfThe BookshelfThe BookshelfThe BookshelfThe Bookshelf

Representing clients 
facing the death 

penalty has been an 
important part of 

Karpal’s career

He once managed to secure 
the acquittal of a client 
who faced execution for 
possession of a sporting 

event starter pistol
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Close legal analysis of the New 

Zealand International Convention Centre 
Bill indicates that it is an unusual piece 
of legislation and Parliament should be 
sure that the bene� ts to New Zealand will 
outweigh the costs created by the Bill.

This is the view of the New Zealand Law 
Society, which presented its submission 
on the Bill to Parliament’s Commerce 
Committee.

Law Society spokesperson Nick Crang said 
the Law Society had no view on whether the 
Bill was needed. It respected the right of 
government to propose whatever legislation 
it saw � t, and for Parliament to pass whatever 
legislation it saw � t.

“However, our detailed and technical 
analysis of the Bill led the Law Society to 
prepare a written submission which points 
to issues and gaps in information which 
should be assessed,” he said.

“This was stressed in our oral submission 
to the select committee. We have considered 
the Bill against constitutional and good 
law-making principles, some of which have 
been set by the Government and Parliament.”

Mr Crang said the Law Society’s views 
were driven by several factors.

“Broadly, these are the unusual character 
of the Bill, combined with the imbalance of 
advantages to the public and to SKYCITY so 
far as it appears from the publicly available 
material, and the limited ability to verify the 
claimed advantages in the publicly available 
material,” he said.  

“Further helpful information has been 
publicly released since the Law Society 
made its written submission, but does not 
resolve these concerns.

“The Bill has some unique features. It 
confers a bene� t on SKYCITY by way of conces-
sions from the requirements in the Gambling 

Act 2003 for activities that Parliament has 
already identi� ed as socially harmful.”

Mr Crang said the Law Society noted that 
the Bill confers a permanent “or at least 
very long term” advantage on SKYCITY 
over other casinos operating in its industry. 

“While the Bill does not expressly limit 
the right of a future Parliament to amend 
or repeal it, the rights of compensation 
conferred by the agreement and the risk 
of investors seeking compensation under 
international treaty obligations could deter 
future Parliaments from making amendments 
or repeals.”

The Law Society’s submission also pointed 
out some ambiguities in the Bill, including 
the operative date of the Agreement, the 
extent of variations from gambling laws 
it authorised, and the e� ect of termina-
tion of the Agreement on the regulatory 
concessions.

Law Society points to need for certainty on 
benefits of SKYCITY Convention Centre Bill

The NZLS Library, legal research and document delivery service is fast, e�  cient and thorough. With our 
extensive resources we can provide comprehensive cost-e� ective searches of case law and commentary 
both in New Zealand and internationally.

FOR MORE INFORM ATION ABOUT OUR SERVICES :
www.lawsociety.org.nz/home/for-lawyers/law-library/services

AUC KL AND  auckland@nzlslibrary.org.nz�09 304 1020
WELLINGTON  wellington@nzlslibrary.org.nz�04 473 6202
CANTE RBURY  canterbury@nzlslibrary.org.nz�03 377 1852
OTAGO �otago@nzlslibrary.org.nz�03 477 0596
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The New Zealand Law Society has 

recommended that the draft New Zealand 
National Universal Periodic Review (UPR) 
Report be revised to address a number 
of challenges it has identi� ed. The draft 
National UPR Report has been made avail-
able for comment and the Law Society has 
released its comments on the draft. 

It says the National Report plays an 
important role in promoting the objectives 
of the UPR. It is therefore essential that the 
national report presents New Zealand’s 

human rights situation in an objective, 
transparent, non-selective, constructive, 
non-confrontational and non-politicised 
manner consistent with the principles of 
the review.

However, the Law Society says the draft 
report does not completely address all the 
challenges identi� ed in its stakeholder 
submission of 17 June 2013. “Many of the 
challenges identi� ed go to the heart of 
New Zealand’s human rights situation 
and, in particular, the e� ectiveness of the 

The New Zealand Law Society has 

recommended clari� cation of proposed 
changes to clauses in the Employment 
Relations Amendment Bill.

In its submission to the Transport and 
Industrial Relations Committee the Law 
Society said proposed changes to clauses 7, 
8 and 9 will remove the “duty of good faith” 
requirements that parties in collective bargain-
ing need to conclude a collective agreement 
unless there is a genuine reason not to.

The Law Society notes that a possible 
consequence of the proposed changes is that 
employers may seek to refuse to continue 
bargaining or to enter into a collective 

agreement on the basis they oppose a col-
lective agreement in principle or would 
prefer individual employment agreements.

“It is not clear that this is an intentional 
consequence of the proposed changes to 
the legislation. Regardless, if clause 9 is 
passed in its current form, there is likely to be 
litigation on this issue,’’ the submission says.

The Law Society suggested the committee 
should consider whether the intent of the 
proposals was that parties should be able to 
resist bargaining or a collective agreement 
on the basis that they object in principle 
to a collective agreement. “If not, a new 
provision should be included to address 

that. If the intention is that parties should 
be able to oppose a collective agreement in 
principle, the Act could clarify this.”

The Law Society also queries the proposed 
compensatory measures for rest and meal 
breaks, and whether an employee simply 
could be � nancially compensated instead 
of being provided with such breaks.

Although an issue of policy, the Law Soci-
ety pointed out a possible con� ict with health 
and safety obligations and analogously, the 
general purpose behind the Holidays Act 
2003 of providing rest and recreation, with 
the exception of an ability to pay out of the 
fourth week of annual leave.

Revision of draft NZ National 
UPR report recommended

Law Society recommends clarification to 
avoid unnecessary litigation

Recent Submissions & Coming UpRecent Submissions & Coming UpRecent Submissions & Coming UpRecent Submissions & Coming UpRecent Submissions & Coming Up
The Law Society recently � led 
submissions on:
• New Zealand’s draft National Univer-

sal Periodic Review (UPR) Report to 
the United Nations;

• Research and Development Tax 
Losses Proposal, O�  cials Issues 
Paper;

• Income Tax (QWB00129) – Depreciation 
roll-over relief for Canterbury; and

• Activity classi� cations under the EEZ 
Act: O� shore Activities, discussion 
document.

• The submissions are avail-
able at www.lawsociety.org.nz/
publications_and_submissions/
submissions.  

The Law Society recently addressed the 
following select committees:
• Transport and Industrial Relations 

Committee on 2 September, on the 
Employment Relations Amendment 
Bill; and

• Commerce Committee on 19 Septem-
ber, on the New Zealand International 
Convention Centre Bill.

The Law Society is currently preparing 
submissions on numerous bills and govern-
ment discussion documents. Members are 
welcome to contribute comments to the 
Law Reform Committee, specialist com-
mittees and sections preparing the submis-
sions. For a full list of upcoming submission 
deadlines and information about how to 
participate, visit http://my.lawsociety.org.
nz/law_reform/work_in_progress.

For more information on NZLS law 
reform activities, contact vicky.stanbridge@
lawsociety.org.nz.

mechanisms that promote and protect human 
rights in New Zealand,” it says.

Speci� cally, the Law Society points to 
legislation enacted in breach of New Zea-
land’s human rights obligations, the need 
to strengthen the Bill of Rights reporting 
mechanism, and recent legislative measures 
that are in con� ict with the rule of law.

It says the challenges identi� ed and 
detailed in the Law Society’s stakeholder 
submission are – in the New Zealand con-
text – serious ones. “The Law Society had 
expected them to have been addressed in 
the draft report, and is disappointed that 
they have not been,” it says. 

The Law Society recommends that the 
draft report be revised to address the identi-
� ed challenges.

Law Reform ReportLaw Reform ReportLaw Reform ReportLaw Reform ReportLaw Reform Report
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Currently directors in New Zealand 

do not owe positive duties in relation to 
ensuring the health and safety of workers in 
their organisation. This is set to change with 
the Government’s commitment to enacting 
new health and safety laws modelled on 
Australian Model Law (AML).

This commitment is seen in Working Safer: 
A blueprint for health & safety at work which 
is the Government’s (partial) response to 
the recommendations of the Independent 
Taskforce on Workplace Health and Safety.

A key di� erence between the AML and 
New Zealand’s current Health and Safety 
in Employment Act 1992 (HSEA) is that 
AML places a positive duty on directors to 
exercise “due diligence” whereas in New 
Zealand no such positive duty exists.

New Zealand’s new statute is expected to 
be introduced into the House in December 
2013 and to come into e� ect in December 
2014.

Directors’ current liability under 
the HSEA
Directors can be convicted of and punished for 
the failings of their organisation (as a party) 
if they “directed, authorised, assented to, 
acquiesced in, or participated in, the failure” 
(HSRA s56). Liability can exist whether or 
not the organisation has been prosecuted 
or convicted.

There have been few successful prosecu-
tions of directors due to the knowledge 
requirement. Many directors are primarily 
concerned with governance rather than day-
to-day operations. Prosecutions are more 
likely to succeed against small organisations 
where the director is intimately involved in 
the daily running of the business. Whether 
a director is prosecuted and liable will be a 
highly fact-speci� c enquiry.

AML and a director’s duty of 
‘due diligence’
AML is a statute (the Work Health and 
Safety Act (WHS)) and suite of regulations 

designed to harmonise Australia’s health 
and safety laws. It is not binding within 
a State or Territory unless and until it is 
passed by the particular State Government. 
All but Victoria and Western Australia have 
enacted AML.

AML is permeated by the concept of a 
“person conducting a business or undertak-
ing” (PCBU). The WHS Act’s primary duty 
of care to ensure, as far as is reasonably 
practicable, the health and safety of work-
ers is placed on PCBUs. A PCBU is a broad 
concept designed to capture all types of 

modern working arrangements. It includes 
employers and contractors, but does not 
include a person engaged solely as a worker 
or as an o�  cer.

The WHS Act’s positive duty on directors 
(as “o�  cers”) � ows from a duty held by a 
PCBU. If a PCBU has a duty under the WHS 
Act, an o�  cer of the PCBU “must exercise 
due diligence to ensure that the [PCBU] 
complies with that duty or obligation” (WHS 
s27(1)). As with s56 of New Zealand’s HSEA, 
an o�  cer of a PCBU can be convicted of an 
o� ence irrespective of whether the PCBU has.

“Due diligence” is defined as taking 
reasonable steps:
1. to acquire and keep up-to-date knowledge 

of work health and safety matters; and
2. to gain an understanding of the nature 

of the operations of the business and 

New positive duty for 
directors in health and safety

Law ReformLaw ReformLaw ReformLaw ReformLaw Reform

By Garth Gallaway and Dr Heather McKenzie

generally of the hazards and risks associ-
ated with those operations; and

3. to ensure that the PCBU has available for 
use, and uses, appropriate resources and 
processes to eliminate or minimise risks 
to health and safety; and

4. to ensure that the PCBU has appropriate 
processes for receiving and considering 
information regarding incidents, hazards 
and risks and responding in a timely way 
to that information; and

5. to ensure that the PCBU has, and imple-
ments, processes for complying with any 
duty or obligation; and

6. to verify the provision and use of necessary 
resources and processes (WHS s27(5)).

As the de� nition of “due diligence” shows, 
the WHS Act contemplates “hands on” 
involvement from directors. For example, 
the WHS Act expects directors to ensure that 
the PCBU has and implements processes for 
complying with duties including reporting 
noti� able incidents, consulting with workers, 
ensuring compliance with notices and the 
provision of training.

The substance of the WHS Act’s duties 
is broadly similar to those in the HSEA, 
although they are framed primarily (but 
not exclusively) around PCBUs. The broad 
nature of a PCBU is likely to cover current 
duty-holders under the HSEA.

However, if grafted onto New Zealand’s 
new health and safety statute, the WHS Act’s 
positive “due diligence” duty on directors 
represents a signi� cant legislative change to 
the status quo currently found in s56 of the 
HSEA. Directors would have a signi� cantly 
more stringent duty in relation to health 
and safety.

We await the � nal form of AML’s introduc-
tion into New Zealand. In the meantime, 
the Directors Guideline released by the 
New Zealand Institute of Directors and 
the Ministry of Business, Innovation and 
Employment will provide helpful guidance 
for directors to best ful� ll their health and 
safety responsibilities. The guideline is 
likely to inform the courts’ interpretation 
of what a positive duty entails.

Garth Gallaway is a partner at Chapman Tripp’s 
Christchurch o�  ce. His specialties are insur-
ance law and health and safety. Dr Heather 
McKenzie is a senior solicitor at Chapman 
Tripp and specialises in employment law and 
health and safety. 

New Zealand’s new 
statute is expected 

to be introduced 
into the House in 

December 2013 and 
to come into effect 
in December 2014
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Acting without specific 
instructions
Many LawTalk readers will have noted the 
case of the solicitor who, unable to contact 
his vendor client, relied at short notice on 
the vendor’s bank to advise how much was 
required to release the bank’s mortgage and 
thus enable the vendor to settle.

Without knowing all the facts, it would 
be rash to conclude that the standards 
committee’s decision to � ne the solicitor 
was unreasonable. Nevertheless Tim Jones’ 
response to Stephen Brown’s letter criticising 
the decision simply ignored all the potential 
practical problems.

It’s not di�  cult to imagine circumstances 
where nine out of ten practitioners would 
excuse a solicitor for taking precisely the 
same course.

Should a case of this kind come before the 
standards committee again, the committee 
would do well to re� ect that in applying the 
apparently in� exible requirements of the 
Lawyers and Conveyancers Act, the level of 
judgement required of the committee will 
likely be less demanding than the level of 
judgement required of the solicitor at the 
time he or she faced the circumstances 
being reviewed.

John Phillips

Consultant, Cairns Slane, Auckland

Fiji sentences condemned
I refer to the news point concerning Fiji’s 
contempt of court case and the comments 
made by Austin Forbes QC as representative 
of the New Zealand Law Society (NZLS) in 
the 30 August 2013 issue of LawTalk.

It would appear that the NZLS chooses 
to view the issue of contempt of court in 
Fiji as an issue of free speech rather than 
as an issue concerning the rule of law and 
the administration of justice. Freedom of 
speech, as with other rights, is subject to 
limitation and contempt of court is one of 
these limitations. There is no right to commit 
an act that is in law a contempt of court.

As mentioned in the judgment, the 
learned judge said that Mr Dodd’s report 
went beyond fair comment that would have 
been acceptable and instead amounted to 
“a serious contempt that is intolerable and 
has crossed the limits”.

In the learned judge’s view, the Dodds report 
clearly risked undermining the public’s con-
� dence in the administration of justice in Fiji.

It also appears that the NZLS is ready to 
condemn the prosecution of a validly laid 
charge without allowing for the fact that 
after the court granted leave to bring the 
proceedings the issue of free speech and the 
law on contempt were both freely ventilated 
in open court by very senior counsel.

It would be more constructive if the NZLS 
were to focus on the judgment itself and 
the legal reasoning behind it including the 
case law rather than impugn the motives 
of the Fijian Attorney-General for bringing 
the contempt to the attention of the court.

It is di�  cult to understand how the NZLS 
can conclude that the bringing of contempt 
proceedings before court amounts to an 
erosion of the rule of law unless they also 
intend to impugn the judge for his � ndings 
and the lawyers for participating in the 
proceedings. There is no evidence that the 
judge did anything other than apply the 
existing common law on contempt to the 
facts as would be clear from a reading of 
the judgment. The criticism suggests the 

NZLS is more concerned with the political 
rather than the legal.

Finally, perhaps the NZLS might wish to 
address the issue of free speech in terms of 
its own publication LawTalk. Your readers will 
probably be unaware of the decision of the 
NZLS to unilaterally refuse to allow legal 
positions in Fiji to be advertised in LawTalk.

If the issue of free speech is a concern 
to the NZLS perhaps now would be a good 
time to review this position and allow New 
Zealand lawyers the opportunity to hear 
directly about legal positions in Fiji and 
decide for themselves rather than have the 
NZLS restrict their access to this information?

Christopher Pryde

Director of Public Prosecutions, Republic of Fiji

Austin Forbes QC, chair of the NZLS 
Rule of Law Committee, responds
The NZLS media release on this matter was 
justi� ed. In a free and democratic society 
that adheres to the rule of law, prosecutions 
for contempt scandalising the court would 
not be expected to be brought other than 
in rare cases.

There must be justi� ed concerns that 
freedom of speech is suppressed if the 
publication in Fiji by a body such as the 
Citizens’ Constitutional Forum of a report 
from a reputable organisation which is 
critical of the state of the rule of law and 
the independence of the judiciary in Fiji, 
expressed in general terms, can give rise 
to this consequence.

It is also to be noted that the Fijian court 
rejected a defence of honest and fair com-
ment. NZLS’s repeated, expressed concerns 
as to the deterioration of the rule of law in 
Fiji in recent years are shared by other inter-
national and national legal organisations, 
including the International Bar Association, 
LawAsia and the Law Society of England 
and Wales.

LawTalk Editor Frank Neill 
responds
The New Zealand Law Society Board 
decided in 2009 that LawTalk would not 
accept advertising for vacancies for legal 
positions in the Fiji government. When the 
decision was made, it was to be implemented 
until the resumption of free elections in the 
Republic of Fiji.

Letters to the EditorLetters to the EditorLetters to the EditorLetters to the EditorLetters to the Editor

Providing professional indemnity and specialist insurance products 
to the legal profession

Visit our website www.justitia.co.nz for further information and application forms

     (04) 819 4000  •  fax (04) 819 4106
email: ross.meijer@aon.com

Mr Ross Meijer, Aon New Zealandor contact:
     (04) 819 4000  •  fax (04) 819 4106     (04) 819 4000  •  fax (04) 819 4106
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CPD CalenDar

Programme Presenters Content Where When
Civil

introduction to High 
Court Civil litigation 
Skills

Sandra Grant
Judge Joyce QC
or
Niki Pender
Paul Radich

This two-day workshop is an excellent opportunity for recently admitted practitioners to 
develop practical skills in civil litigation in an intense small-group workshop. Don’t miss this 
chance to ensure that you will be able to face a court case with confidence! You will improve 
your advocacy skills while you learn how to handle a single file from beginning to end, be 
able to identify and understand the various steps in the process, develop the practical skills 
you need to handle this and a range of other litigation files, competently and confidently.

Auckland 1 (full)
Wellington (full)
Auckland 2 (full)

14-15 Oct
29-30 Oct
25-26 Nov

Mediating Dangerously see listing under General

CoMMerCial
Takeovers intensive Chair: David Jones 

MNZM
The intensive starts with an introduction to some of the recent changes and developments, 
followed by an interactive case study in which the presenters will scrutinise a case from 
the point of view of the different market participants who may be involved in a takeover. 
This is a must to improve your understanding of the Code, and its application in a 
practical environment.

Wellington
Auckland

23 Oct
24 Oct

CriMinal
Criminal appellate 
advocacy

Dr Mathew Downs
Warren Pyke

Attend this seminar to receive a valuable insight into how to prepare and present appeals 
to the High Court, the Court of Appeal and the Supreme Court. This seminar will benefit 
you as a criminal lawyer regardless of whether you are new to the profession or have 
reasonable experience.

Dunedin
Christchurch
Wellington
Auckland

21 Oct
22 Oct
29 Oct
30 Oct

FaMilY
introduction to Family 
law advocacy and 
Practice

Judge Adams
Usha Patel

In following through a case you will learn how to master the core tasks, methods, strategies 
and documentary and non-documentary procedures you need to know if you are to 
represent your client in a competent and professional manner. Put the jigsaw together and 
get the total picture. Through precedents, videos, a book of materials, and performance 
critique, this course, recommended by the Legal Services Agency, is sound, participatory 
and proven.

Christchurch 14-15 Oct

Family law 
Conference

Chair: Antony 
Mahon

The 2013 Family Law Conference is a not-to-be-missed event providing practitioners 
with two days of the latest updates and research in family law. 
As an adjunct to the conference, two concurrently run half-day pre-conference workshops 
have been added for a more in-depth look at Lawyer for the Child in the brave new world 
of Family Court reforms and Drafting s 21 settlement agreements. (An additional charge 
applies for the workshops.)

Auckland

Auckland

21-22 Nov

20 Nov

Mediating Dangerously see listing under General

ProPerTY
The Difficult Property 
File

Linda Fox
Peter Wright

All residential property files are not equal. Some proceed very smoothly and others just 
go wrong. Potential problem signals are easily missed or overlooked. This seminar will 
go through the three stages of the sale and purchase process, negotiation, contract 
and settlement, looking at how to avoid issues and, if unavoidable, what to do when 
the file hits the wall.
Webinar for smaller centres.

Dunedin
Christchurch
Wellington
Auckland

14 Oct
15 Oct
16 Oct
17 Oct

16 Oct

The role of the Trustee Helen Dervan
Jeremy Johnson

Attend this seminar to make sure you are fully informed about the role of the trustee, 
including what it means for lawyers acting as trustees either as individuals, or using trustee 
companies, and be alerted to the risks that assuming the role of a trustee entails. This 
seminar will also consider important developments in recent case law.
Webinar for smaller centres.

Dunedin
Christchurch
Wellington
Auckland

11 Nov
12 Nov
20 Nov
21 Nov
20 Nov

Duty lawyer Training Programme
Duty lawyers are critical to the smooth running of a District Court list. Here is 
a way to gain more of the knowledge and skills you need to join this important 
group. You will:
• complete pre-course reading on the key tasks of a duty lawyer
• learn about penalties, tariffs and sentencing options
• observe experienced duty lawyers (5 x ½ days)
• develop your advising skills by working through a series of realistic 

scenarios
• sit an open book examination
• practise and improve your advocacy skills
• make critiqued appearances as a duty lawyer at a practice court
• be observed and assessed while appearing as a duty lawyer (a full 

day).

Centre Intro Assessment Practice Court

Manukau
Whangarei

13 September
13 September

18 October
18 October (in Mnku)

19 October
19 October (in Mnku)

Webinar

Webinar

Brochures for CLE programmes are distributed with LawTalk. If you have not received a brochure for any of the programmes listed, 
please see www.lawyerseducation.co.nz or email cle@lawyerseducation.co.nz or contact CLE information, tel 0800 333 111.
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CPD CalenDar

Programme Presenters Content Where When
Civil

CoMMerCial

CriMinal

FaMilY

ProPerTY

Webinar

Webinar

Brochures for CLE programmes are distributed with LawTalk. If you have not received a brochure for any of the programmes listed, 
please see www.lawyerseducation.co.nz or email cle@lawyerseducation.co.nz or contact CLE information, tel 0800 333 111.

Online registration and payment can be made at  
www.lawyerseducation.co.nz

Programme Presenters Content Where When
General

The nZlS 
CPD rules – a 
practical guide

Neil Gold
Christine Grice
Chris Moore

This interactive free, succinct and practical seminar is to show you how to apply the rules to 
maintain and improve your competency and get the best value from your CPD for you, for your 
firm and for your clients. This seminar is free of charge, but you must register! 

Webinar for smaller centres.

Visit www.lawyerseducation.co.nz for full details.

Visiting 13 
centres 
around NZ

11-23 Oct

17 Oct

Trusts can 
survive a 
relationship 
breakdown – 
myth or reality

Vanessa Bruton This webinar will discuss four key points: fairness vs form; the sham/no intention, and fairness 
risks to trusts; lessons from Clayton and other recent cases; and tips to maximise the survival 
of a trust in a relationship split. 

15 Oct

iT Projects and 
Disputes

Michael Bywell The recent issues surrounding Novopay once again highlight challenges with getting IT 
procurement right and the consequences when things do go wrong. Attend this webinar to 
receive practical legal and commercial insights into smarter contracting and how to avoid, 
manage and resolve these sorts of issues.

21 Oct

Financial 
Markets 
Conduct act 
reforms

Liam Mason
Roger Wallis

The Financial Markets Conduct Act reforms, which will progressively come into force from April 
2014, will fundamentally reshape the way New Zealand securities offerings and capital markets 
operate. These changes are particularly significant for issuers of securities, fund managers and 
directors. Attend this webinar to ensure you are able to effectively advise your clients on the 
implications of, and transition to, this new legislation.

30 Oct

Update on 
Contract

Paul David Contract law is at the heart of commercial law and practice. A sound up-to-date knowledge of 
the area is essential for all lawyers. This seminar will cover recent court decisions and legislative 
changes in a practical way. Topics include: formation, interpretation, implied terms, exclusion 
clauses, cancellation, frustration, the assessment of damages, liquidated damages and penalties 
and concurrent liability.

Webinar for smaller centres.

Auckland
Dunedin
Christchurch
Wellington
Hamilton

31 Oct
4 Nov
5 Nov
6 Nov
7 Nov

6 Nov
Stepping Up – 
foundation for 
practising on 
own account

Director: 
John Mackintosh

All lawyers wishing to practise on their own account whether alone, in partnership, in an 
incorporated practice or as a barrister, will be required to complete this course. (Note: From 1 
October 2012 all lawyers applying to be barristers sole are required to complete Stepping Up). 
Developed with the support of the New Zealand Law Foundation.

Wellington 7-9 Nov

Trust account 
Supervisor 
Training 
Programme

Mark Anderson
David Littlefair
and
David Chapman
Bob Eades or
Lindsay Lloyd

To qualify as a trust account supervisor, you must complete 40-55 hours’ preparation, attend 
the assessment day and pass all assessments. Make sure you register in time to do the 
preparatory work before the assessment day as listed on the right.

Auckland 2
Christchurch

13 Nov
27 Nov

reading 
accounts and 
Balance Sheets

Lloyd Austin While it is not necessary for you to have the financial insight that might be expected of an accountant, 
you should know how financial statements are put together and know how to ask the right questions 
and identify warning signs, discuss financial statements intelligently with a client, and know when to call 
in specialist assistance. This workshop will enable you to unlock the mysteries of financial documents.

Auckland
Hamilton
Wellington
Christchurch

5-6 Nov
11-12 Nov
18-19 Nov
20-21 Nov

lawyer as 
negotiator

Jane Chart Building on your own experience, this one and a half day workshop provides hands-on practice 
and feedback, as well as a conceptual framework for preparing for and undertaking negotiations. 
It examines different strategies and tactics, and offers tools for dealing with difficult negotiators, 
breaking impasses, and for addressing specific issues which you might wish to raise. 

Wellington 2
Auckland 2

12-13 Nov
19-20 Nov

Mediating 
Dangerously

Prof Kenneth 
Cloke

Ken is a world authority on mediation and was the inaugural President of the international 
organisation Mediators Beyond Borders. He specialises in resolving conflicts in all contexts 
and at all levels – complex multiparty disputes, commercial grievances, family matters, 
employment problems and public policy disputes. His transformative approach to mediation 
has become synonymous with the title of this workshop and of his well-known textbook 
Mediating Dangerously.

Auckland
Wellington

15 Nov
18 Nov

in SHorT SeMinar SerieS – aUCklanD
Small business 
sale and 
purchase – 
getting it right

Jesse Nguy
Richard Allen

Are you aware of the key factors that need to be taken into account for the successful sale and 
purchase of a small business? This seminar will highlight the practical issues that you need 
to focus on.

Auckland 29 Oct

Webinar

Webinar

Webinar

Webinar

Webinar

Online registration and booklet purchases (with cheque, direct credit and credit card payment options) available at  
www.lawyerseducation.co.nz
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Transforming 
business
The latest Auckland branch 
seminar series featured for-
mer lawyer Vanessa Stoddart 
speaking on Transforming 
businesses operationally and 
culturally with a focus on peo-
ple, leadership and diversity.

The seminar was held 
in the New Zealand Law 
Society function room on 
25 September.

Ms Stoddart gave practitioners a taste of 
her story, from a senior solicitor at Russell 
McVeagh to in-house counsel at Carter Holt 
Harvey, and on to Air New Zealand and 
eventually into an operations management 
role, focused on the engineering sector of 
Air New Zealand’s business.

Ms Stoddart shared her insights and 
personal philosophy on managing employees 
and the ultimate culture one can create to 
bene� t a business with diversity and people 
at the forefront of management and human 
resources models. Currently Ms Stoddart is 
in governance roles on various boards she 
has chosen to invest herself in, marking a 
new chapter in her career.

Annual combined conference
The countdown to the 2013 annual Otago-
Southland Conference is now on, with early 
bird registrations for the conference and the 
conference dinner closing today.

The conference will be held at the Otago 
University Law Faculty on 2 November.

Former Supreme Court judge Sir Andrew 
Tipping is the keynote speaker and will 
address the topic Tort Law in the 21st Century: 
Costs and Bene� ts.Following his speech, those 
attending the conference will be able to 
choose to attend four sessions from the 12 
on the programme. Two sessions will be held 
in the morning and two in the afternoon.

Dunedin North MP David Clark will be 
guest speaker at the dinner, to be held at 
Customhouse at 7 for 7:30pm. Mr Clark will 
speak on The Rise and Rise of an MP and the 
Many Trials Therein.

Conference sessions can be credited 
towards the 10 hours of Continuing Profes-
sional Development lawyers must undertake 
between now and the end of the 2013/14 
CPD year.

Devil’s Own golf
Auckland barrister Michael Fisher won the 
79th Devil’s Own Golf Tournament, held 
at the Manawatu Golf Club in Palmerston 
North from 27-30 September.

Michael comfortably defeated Wellington 
in-house lawyer Jeremy Valentine in the 
� nal of the event. Last year’s winner, Geo�  
Baxter from Auckland, � nished third ahead 
of another former Devil’s Own champion, 
Richard Howie.

Just over 93 people entered the tourna-
ment, which was sponsored by LexisNexis 
(principal sponsor), NZ Guardian Trust, 
Working Style and Triumph and Disaster.

The Devil’s Own Flight, comprising the 
beaten semi-� nalists from the Devil’s Own 

competition, was won by Ben Frampton 
of Christchurch, who defeated Auckland 
barrister Gregory Keene.

The winners and runners-up from the 
other competitions were: Ancient lights –  
Stephen Chubb (Paraparaumu), Dan Parker 
(Wellington); Pauper’s Appeal – Simon 
Foote (Auckland), James Blackie (Auckland); 
Dorrington Handicap – John McCarthy 
(Wellington), Patrick Kennelly (Auckland); 
Careless Driver – David Neutze (Auckland), 
Alasdair McBeth (Wellington); Have No 

Time to Stand – Sean Kelly (Auckland), 
Nigel Stirling (Wellington); They Also 

Serve – Stephen Brent (Queenstown), Julian 
Long (Auckland); Fidelity –  
District Court Judge David 
Smith (Palmerston North), 
Don Breaden (Paraparaumu); 
Legal Aid – Hadleigh Brown 
(Auckland), Jim Kilpatrick 
(Whangarei); Tally Ho – John 
Saunders (Australia), Steven 
Ma Ching (Auckland).

The placegetters in the 
Gatley section were:
1st Mike Thomson (Auckland), 
2nd Wah McLean (Auckland), 
3rd Ross Crotty (Auckland).

Auckland

Kathryn Beck, Vanessa Stoddart and Penny Swarbrick at the September 
Auckland branch seminar series.

At the seminar featuring Vanessa Stoddart (from left) Melanie Biss, Rebecca 
McLean and Annabelle Robb.

Otago-Southland

Manawatu

The two � nalists in this year’s Devil’s Own Golf 
Tournament at the 10th tee – the eventual winner Michael 
Fisher (left) and runner-up Jeremy Valentine.
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the branch has had such an event and a 
booking has been made for next year.

Employment law
The Wellington branch’s Employment Law 
Committee is holding an evening session 
called Introduction to Appearing in the 
Employment Relations Authority (ERA). 
The event will be held on level 8 of the New 
Zealand Law Society building from 5:15 to 
7:15pm on 21 October. The session is to 
provide occasional or junior lawyers with 
an understanding of what to expect and 
how to approach appearing in the ERA. 
Authority member Greg Wood and senior 
employment advisor and advocate Steph 
Dyhrberg are the seminar presenters. At 
the end of the session, attendees should 
have a better understanding of the ERA, 
understand what is expected of them when 
appearing before the ERA, and be better 
prepared for appearing before the ERA. To 
book for the event, visit http://bookwhen.
com/wellington-branch.

Legal aid presentations
Two legal aid presentations were hosted by 
the branch recently. Presented by Legal Aid 
Services, the presentations looked at the 
changes that came into e� ect on 2 September.

The � rst presentation, for family lawyers, 
was held on 25 September. The second, for 
criminal lawyers, took place on 2 October. 
Both presentations were held in the jury 
room at the Napier courthouse.

Wine and quiz evening
The annual Canterbury-Westland branch 
wine options and quiz evening will be held 
at St Barnabas Church hall, Fendalton, at 
7:30pm on 16 October.

Judge Raoul Neave will compere the even-
ing, which will feature teams of six people 
vying for the prizes on o� er.

The event, sponsored by Vino Fino, is 
open to lawyers, legal executives, law � rm 
support sta� , university faculty, judges and 
friends. For more information email val.
mcturk@lawsociety.org.nz.

Overview of top courts
A lunchtime seminar entitled An overview 
of the roles of the Supreme Court and Court 
of Appeal will be held from 1 to 2pm on 18 
October at the Christchurch Transitional 
Cathedral in Latimer Square. The seminar 
is organised by the Canterbury-Westland 
branch Litigation Committee. The presenters 
are Justice William Young of the Supreme 
Court and Justice Christine French of the 
Court of Appeal. For more information email 
val.mcturk@lawsociety.org.nz.

Mock trial
A mock Care of Children Act trial will be 
held at the Burnside Bowling Club’s upstairs 
lounge from 3:30 to 5pm on 24 October.

Organised by the Canterbury-Westland 
branch Family Law Committee, the mock trial 
will give junior lawyers the opportunity to 
see senior practitioners in action and then 
ask questions at the end of the presentation.

For a registration form email val.mcturk@
lawsociety.org.nz.

Women lawyers’ lunch
The Nelson branch held a lunch for women 
practitioners to celebrate the 120th anniver-
sary of Women’s Su� rage in New Zealand 
and the 117th anniversary of women being 
able to become lawyers. The lunch, held on 
19 September, attracted 38 lawyers. It was 
held at Trailways Hotel, overlooking the 
Maitai River. The guest speaker was Julia 
O’Connor, a former long-time practitioner 
in Nelson who, after retiring from practice in 
2003 went on to become a Disputes Tribunal 
Referee and then took an assignment with 
Volunteer Service Abroad to Papua New 
Guinea. She is currently thinking about 
putting her hand up for a second assignment. 
It was a really nice occasion and everyone 
enjoyed themselves. This is the third year 

Mentoring for young litigators
The Canterbury-Westland branch Litigation 
Committee is seeking to set up a mentoring 
scheme where newly admitted lawyers, or 
those with little court experience, can junior 
with an experienced lawyer on criminal trials.

The committee is seeking expressions of 
interest from lawyers who would like to be 
mentored and also experienced practitioners 
who wish to mentor.

The proposal is that mentors who have 
suitable upcoming trials will pair o�  with a 
lawyer wishing to improve their advocacy 
skills. The mentee would be given the 
opportunity to take an active part in the 
trial process and then discuss the advocacy 
skills/techniques with the mentor. It is 
envisaged the mentee will meet with their 
mentor at least once before the trial to 
discuss the case.

Participation in the scheme would give 
newly admitted or inexperienced lawyers 
the opportunity to improve their skills and 
this can be counted towards the requirement 
for 10 hours of activities in the Continuing 
Professional Development programme, 
which was introduced on 1 October.

People interested in either mentoring 
or being mentored can complete a form, 
available from val.mcturk@lawsociety.org.nz.

Canterbury-Westland

Nelson

Wellington

Hawke’s Bay

At the Nelson women lawyers’ lunch (from left) Nicky 
Grimes, Julia O’Connor and Sandra Heney.
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Former Bridgecorp chair Bruce Nelson 

Davidson has lost his High Court appeal 
against an adverse disciplinary � nding 
made by the New Zealand Lawyers and 
Conveyancers Disciplinary Tribunal.

And the Court, in [2013] NZHC 2315, also 
modi� ed the tribunal’s penalty decision by 
adding a nine-month suspension.

In a decision dated 4 April 2013, the tri-
bunal censured Mr Davidson in Auckland 
Standards Committee No 3 v Davidson [2013] 
NZLCDT 14. This decision was reported in 
LawTalk on 24 May 2013.

The standards committee had laid charges 
in the tribunal after Mr Davidson had pleaded 
guilty to 10 Securities Act charges in the High 
Court, relating to acts while he was board 
chairman of Bridgecorp Ltd and Bridgecorp 
Investments.

Six charges related to having signed, or 
had signed on his behalf, registered pro-
spectuses for Bridgecorp Ltd and Bridgecorp 
Investments that were distributed and that 
contained untrue statements. Four charges 
related to distributing advertisements for the 
two � rms which included untrue statements.

Mr Davidson denied the charge that the 
conviction either re� ected on his � tness to 
practise or tended to bring the profession 
into disrepute, or both.

The tribunal (in [2102] NZLCDT 35) was 
unanimous that the conviction did not re� ect 
on Mr Davidson’s � tness to practise.

However it was divided on the second limb, 
relating to the profession’s reputation. A 
majority of three said it had been established 
that Mr Davidson’s conviction tended to 
bring the profession into disrepute and a 
minority of two said it had not.

The majority said that a reasonable person 
fully informed of the background of the 
o� ending would draw a link between the 
fact that the leader of the boards of these 
failed companies was an experienced lawyer 
and that this must tend to re� ect on the 
reputation of the profession as a whole.

In December 2012, Mr Davidson � led a 
notice of appeal against the tribunal’s deci-
sion � nding him guilty on the second limb. 
In February 2013, the Auckland Standards 
Committee No 3 � led a notice of cross-appeal 
against the part of the tribunal’s decision 
that the convictions did not re� ect on Mr 
Davidson’s � tness to practice. Then in May 
2013, the standards committee � led an appeal 
against the tribunal’s decision on penalty. 
The committee sought suspension and/or 
a � ne in addition to the censure.

The High Court dismissed both Mr 
Davidson’s appeal and the committee’s 

cross appeal.
However it allowed the committee’s 

appeal on penalty, imposing a nine-month 
suspension.

“I consider that Mr Davidson’s conviction 
on the 10 charges in question, given the 
o� ending which gave rise to the charges, 
the likely and actual consequences of the 
o� ending and the prominence of his legal 
experience in his pro� le as director and 
chairman, result in the convictions tending 
to bring the legal profession into disrepute,” 
Justice Brendan Brown said.

Commenting on whether Mr Davidson’s 
convictions re� ected on his � tness to practice 
as a lawyer, Justice Brown said that his 
view coincided with the unanimous view 
of the tribunal.

On penalty, Justice Brown said he did 
not consider that a censure was “a suf-
� cient penalty so as to maintain the public’s 
con� dence in the profession’s discharge of 
its obligation to discipline its members”.

However he did not consider the twelve 
month suspension sought by the standards 
committee was appropriate. A suspension 
for nine months would su�  ce “to indicate 
the profession’s concerns and will provide a 
degree of con� dence for the public as to the 
integrity of the disciplinary process”.

High Court suspends former Bridgecorp chair

An application for interim relief, 

which sought a stay of a hearing already 
begun by the New Zealand Lawyers and 
Conveyancers Disciplinary Tribunal pending 
the hearing of a judicial review of the decision 
to refer the matter to the tribunal, has been 
dismissed by Justice Mark Woolford in the 
High Court.

Auckland lawyer Eion Castles, who is 
facing charges in the Disciplinary Tribunal 
which include allegations of excessive fees 
charged to two clients, sought the interim 
relief in [2013] NZHC 2289.

“Stepping back and looking at the overall 
justice of the case, I am of the view that the 
disciplinary process should be allowed to 
proceed to its imminent conclusion,” Justice 
Woolford said.

“The initial complaint was made in Novem-
ber 2009. There have been numerous steps 
along the way and now three and a half years 
later, it should be � nalised.

“While Mr Castles will face the extra cost 
of the imminent hearing, that cost has to 
be weighed up against the far larger costs 
if the current process was halted and then 

Public interest favours refusal 
of interim relief

had to be restarted at a much later date.
“Mr Castles retains his legal rights to 

challenge the various steps by way of an 
application for judicial review. He will also 
have a right of appeal should the tribunal 
make an adverse � nding against him.”

In this case, Justice Woolford said, the 
public interest “clearly favours refusal of the 
application for interim relief. This is because 
of delays to date in having the complaint 
heard and determined and the likely further 
substantial delays if the tribunal was not 
able to complete the hearing before Mr 
Castles’ application for judicial review was 
itself heard and determined.

“After the LCRO’s decision dated 18 
October 2012, the standards committee 
waited for two months before � ling the 
charges with the tribunal. This delay gave 
Mr Castles the opportunity to challenge the 

36  · LawTalk 829 · 11 October 2013



P U B L I C  I N T E R E ST  FAVO U R S  R E F U SA L  O F  I N T E R I M  R E L I E F Continued...

LCRO’s decision. He chose not to make an 
application for judicial review at that time.

“Even after the charges were � led with the 
tribunal, Mr Castles waited another seven 
months before announcing his intention 
to challenge the standards committee’s 
determination and the LCRO’s decision 
by way of application for judicial review.”

If Mr Castles had � led an application 
immediately after the LCRO’s decision, it 
was likely that it could have been heard and 

determined before the 18 July 2013 start of 
the tribunal hearing.

“I accept the submission of the standards 
committee that the [Lawyers and Conveyanc-
ers Act 2006] is a consumer-oriented statute 
designed to protect members of the public 
as consumers of legal services. 

“Lawyers are required to co-operate with 
enquiries, investigations and disciplinary 
processes. It is expected that a lawyer will 
engage fully in the process and put evidence 

before the tribunal. The statutory framework 
cannot be equated with criminal proceedings. 
Of fundamental importance is that both the 
standards committee and the tribunal must 
act expeditiously. It is a summary process.”

Justice Woolford also noted that only 
four of the eight charges Mr Castle faces 
relate to the level of fees charged by his 
� rm. He was of the view that it would not 
be appropriate to sever these charges and 
hear them separately.

After failing to file a claim as 

instructed and lying to his client about it, 
Gregory Bryden Clarke of Dargaville has been 
struck o�  by the New Zealand Lawyers and 
Conveyancers Disciplinary Tribunal.

Mr Clarke was struck o�  at a hearing on 
22 August and the tribunal issued its penalty 
decision on 10 September ([2013 NZLCDT 40).

In July 2011 the complainant instructed 
Mr Clarke to advise him in relation to a 
dispute over a campervan, owned by the 
complainant and his wife.

The campervan was given to the vendor in 
the purchase of a property as part payment 
of $13,500. The property transaction was not 
completed. The vendor neither returned nor 
paid for the campervan.

On 3 November 2011 the complainant 
instructed Mr Clarke to lodge a claim in 
the Disputes Tribunal. He signed a claim 
form and paid Mr Clarke the $120.80 fee for 
lodging the complaint.

After phoning Mr Clarke several times 
about progress, the complainant again 
phoned him on 2 February 2012. Mr Clarke told 
him a hearing had been set for 6 March 2012.

Mr Clarke made an appointment for the 
complainant to see him on 2 March to collect 
documentation to take to the tribunal. 

Mr Clarke made a further appointment at 
9:30am on 6 March before the complainant 
went to the hearing. At this appointment, 
Mr Clarke told the complainant that he had 
received a phone call from the vendor who 
had been given the campervan. Mr Clarke 
said the vendor had been unaware of the 
proceedings and another date would need 
to be set.

The complainant phoned the Disputes 
Tribunal on 7 March 2012. He was told that 
the tribunal had no record of an application 
having been lodged in his name and there 
was no hearing set for 6 March.

The complainant then phoned the vendor, 
who told him that he had not heard from Mr 
Clarke since October 2011.

The complainant then made an appoint-
ment to see Mr Clarke. He asked Mr Clarke if 
he had lodged his application to the Disputes 
Tribunal. Mr Clarke answered “no”. Mr 
Clarke apologised and said that he had 
“stu� ed up badly”.

Mr Clarke later refunded the complainant 
for the Disputes Tribunal fee of $120.80, 
plus $50 compensation for travel expenses.

The complainant advised the Lawyers 
Complaints Service that the Disputes Tri-
bunal hearing had taken place on 20 August 
2012. He said he had been surprised to receive 
emails at the hearing sent by Mr Clarke to 
the vendor discussing the matter without 
reaching � nal agreement on the amount to 
be paid for the campervan.

Mr Clarke speedily admitted the two 
charges he faced following this complaint 
and e� ectively placed himself in the tribunal’s 
hands as to penalty.

“Unfortunately this case must be viewed 
in conjunction with … the two previous 
� ndings of misconduct against him in 2001 
and 2007,” the tribunal said.

In 2001, Mr Clarke admitted three charged 
of misconduct, which were of a “very similar 
nature” to the current situation. It involved 
him lying to his client “and thus abusing the 
practitioner-client relationship of trust and 

con� dence”. Mr Clarke was told to consider 
himself on probation at that point.

In 2007, he faced charges alleging that 
he failed to hold funds exclusively for a 
client, made or caused to be made false 
entries in trust account records to conceal 
misappropriation, and caused a trust account 
receipt to be issued showing that funds were 
refunded and this was untrue.

The o� ending related to a vulnerable 
client, namely an estate from which funds 
were taken to cover an error Mr Clarke 
had made.

He was suspended for three months for 
this 2007 misconduct. At the conclusion, the 
tribunal said: “Mr Clarke, you have heard 
the clang of the prison door now. Be assured 
that next time – if there is a next time – it 
is not a short term, it’s for life. You cannot 
a� ord a next time.”

“Sadly for the practitioner, the matter 
before us is that next time.

“It is a matter which of itself would not 
have attracted such a serious response. 
However, because of the previous conduct 
of the practitioner, a much more serious 
response is required from the tribunal having 
regard to its clear obligations to protect 
the public.”

The tribunal considered, as is required, 
whether any alternatives to striking Mr 
Clarke o�  would su�  ce.  In the end however 
the tribunal said it had “no con� dence that 
Mr Clarke would mend his ways”.

As well as the strike-o� , the tribunal 
ordered Mr Clarke to pay standards com-
mittee costs of $8,250 and tribunal costs 
of $1,465.

Stuck off on third misconduct finding
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Emily Jane Sarah Toner has been 

suspended for three years by the New Zealand 
Lawyers and Conveyancers Disciplinary 
Tribunal after she admitted stealing grocery 
items valued at $199.10 from a supermarket. 
During the course of the hearing she also 
admitted a relapse in drug abuse about 
which she had not initially been candid 
with the tribunal.

The tribunal ordered the three-year sus-
pension period to run from 30 June 2013 in 
its decision, [2013] NZLCDT 38.

As a result of the theft, Ms Toner was 
arrested, charged with theft and pleaded 
guilty to the charge in the North Shore 
District Court on 5 December 2011. On March 
2012, she was granted a discharge without 
conviction.

Ms Toner had su� ered from signi� cant 
psychological and addictive problems, which 
were said to have led to her o� ending.

The focus of the tribunal’s hearing, it said, 
was “squarely on Ms Toner’s steps towards 
rehabilitation thus far and risks to that by 
possible relapses, particularly in relation 
to drug and alcohol abuse”.

Initially the National Standards Commit-
tee (NSC) sought a two-year suspension. That 
was based on the evidence, which was that 
Ms Toner had not used narcotics, stimulants 
or intravenous drugs since mid-2005.

After cross-examination had been con-
cluded, the tribunal asked Ms Toner further 
questions. In answer to one question as to 

how long it had been since she had had a 
relapse in relation to her addictions, she 
responded that she had been at her lowest 
ebb in January 2013 after engaging in a four-
day methamphetamine binge with a former 
associate from Springhill Addiction Centre.

“This was a stunning revelation to counsel 
for the NSC and to the tribunal,” the tribunal 
said. “All the evidence to date had been … 
based on rehabilitation and risk of relapse 
following an eight-year period of being 
clean of drugs.”

As a result, the NSC then sought to have Ms 
Toner struck o� , as the only proper response 
to the overall picture now presented. As 
well as the lack of initial candour with the 
tribunal, counsel for the NSC submitted 
that the behaviour admitted was of serious 
concern. Counsel questioned the adequacy 
of Ms Toner’s support networks, and her 
judgement.  

The tribunal applied the usual principles 
in considering penalty in misconduct cases, 
which include whether the person, by reason 
of his or her conduct, is a � t and proper 
person; the risk of reo� ending; and the need 
to maintain the reputation and standards 
of the legal profession. The tribunal added 
however that the principle of rehabilitation, 
which must always be considered, was a 
“very weighty factor” in the present case.

“The tribunal wishes to hold out some 
hope to Ms Toner that her successful reha-
bilitation will allow her undoubted talents 

as a lawyer to be utilised in the future.”
In the event, the tribunal was unable to 

reach unanimity on whether Ms Toner should 
be struck o� . However the tribunal was 
unanimous in imposing the maximum period 
of three years suspension. The tribunal said 
that there should be a full reassessment of 
her rehabilitation and progress before she 
received a practising certi� cate in the future.

The tribunal also ordered two further years 
of supervision, should Ms Toner be reissued 
with a practising certi� cate. The tribunal 
said that this should “provide a signi� cant 
protection for members of the public in terms 
of the various health issues and addictions 
acknowledged by the practitioner”.  

In deciding to suspend Ms Toner for the 
maximum period, the tribunal said she had 
done “considerable harm” to the reputation 
of the profession. It also took account of her 
lack of candour in the disciplinary process.  

The tribunal also noted, however, that 
no clients had been harmed by her actions, 
which were largely self-destructive.

As well as the suspension, Ms Toner was 
ordered to pay the Law Society standards 
committee costs of $7,566 and tribunal 
costs of $4,100.

The content of medical reports provided for 
the hearing was suppressed. That suppres-
sion did not, however, include the evidence 
of her recent drug relapse. The tribunal 
said this evidence was of importance in 
understanding the reasons for its decision.  

Lawyer suspended after admitting shop 
lifting and drug abuse

A lawyer, R, was � ned $5,000 by a 

lawyers’ standards committee for arranging 
the taking of her client’s furniture from the 
former family home which was occupied 
by the client’s former spouse, in breach of 
a Court Order. R was also � ned $5,000 for 
writing a letter which was misleading about 
the client’s child support obligations.   

Four other related complaints by the com-
plainant were not upheld by the standards 
committee.

The complainant, A, was in an acrimonious 

relationship property dispute with R’s client, 
B. In 2012, R, B and two assistants attended 
the house to collect chattels before the sale 
of the property. The uplifting of chattels was 
subject of an existing Consent Order of the 
Family Court, which stated: “In order for the 
respondent [B] to receive family chattels in 
the former home which he claims, he will, 
together with each of the parties’ solicitors, 
have access to the property prior to its sale 
in order to remove that property.”

Before attending, R communicated with B’s 

solicitor nine times to try and agree a time for 
both solicitors to attend the property in order to 
uplift the chattels. However no agreement was 
forthcoming. R proceeded in any event, attend-
ing the property with B and two assistants in 
the absence of A, or A’s solicitor. 

The terms of the Family Court Consent 
Order were “clear and unambiguous”, the 
standards committee said.

The order required both parties’ lawyers to 
be in attendance at the property in order for B 
to remove the items speci� ed in the schedule. 

Fined for breaching Court Order
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“Whilst the committee accepts that [R] went 
to great lengths to make arrangements for 
both parties’ solicitors to be present at the 
property for the uplifting of the chattels, 
the appropriate course of conduct in those 
circumstances was to remit the order back 
to the court for further directions.”

The committee said it found R’s conduct 
in knowingly breaching the provisions of the 
order fell short of the standard of diligence 
and competence that a member of the 
public is entitled to expect of a reasonably 
competent lawyer. It also found that R’s 
conduct would be regarded by lawyers of 
good standing as being unacceptable.

Later in 2012, R wrote to the Inland Rev-
enue Department in relation to her client’s 
application to review the complainant’s 
claim for child support. The letter related 

to the division of proceeds from the sale of 
the family home and stated: “We con� rm 
that on the sale of the above-mentioned 
property, [A] received $50,000 more than 
her half share of the proceeds. This was paid 
for the bene� t of the children as requested 
by [A]. We con� rm our client agreed to the 
further $50,000 provided it was for the 
children [named] bene� ts.”

A alleged that the $50,000 she received 
from the proceeds of the property sale was 
not “tagged” as being for the bene� t of 
the children. 

By letter, R, through counsel, accepted 
that the letter had overstated the position. 
R agreed to amend the letter as follows: 
“We con� rm that on the sale of the above 
mentioned property [A] received $50,000 more 
than her half share of the proceeds. It was 

our client’s expectation that this sum would 
be for the bene� t of the children [named], 
speci� cally for the payment of school fees.”

In relation to R’s original letter to IRD, 
the committee said it was left in no doubt 
that the letter was misleading.

Although counsel for R submitted that 
the practitioner did not intend to mislead or 
deceive IRD, the committee said that “the 
letter was clearly written for the purpose 
of reducing B’s child support obligations 
on the basis that he had already made a 
$50,000 contribution for the bene� t of the 
children. That was incorrect.”

The committee made a � nding of unsat-
isfactory conduct on R’s part. As well as 
the censure and two � nes, R was ordered 
to apologise in writing to A, and to pay 
$1,500 costs.

M A H O R A  R I K I R I K I  T A M A H O R I
Would any lawyer holding a will for the above-
named nee DAWES, late of 11 Lincoln Avenue, Tawa, 
Wellington, Antigue Shop Business owner, born on 
18 September 1946, who died on 19 June 2013, please 
contact John Tamahori:
john.tamahori@gmail.com · Ph 022 123 4593
11 Lincoln Avenue, Tawa, Wellington 5028

Ahu Tai Nathan (formerly Windle)
Baines Mary Alison
Carnegie Thomas William
Dolan Sean Joseph

Edgar Anne Elizabeth
Gee Toby David
Gri�  n Louise Kelly
Hegarty Robert Bernard Mills

Higgins Dominic Ruaidhri
Jonassen Rebecca Jane
Jordan Rebekah Joy
Katene-Rosa Quinn Jackson
Kelly Sarah Blair
King Rebecca Jayne
Langton Gregory Michael
Milne Jane Phillipa

Monk Phoebe
Murray Marcia Rohario
Nkya David Alan Solomon
O’Connell Claire Margaret
Park Chris
Sage Ivan Gordon
Seddon Simone Alyssa
Smith Jana Elle

Snedden Stephanie Anne
Thomson Amy Marian
Vanner Michael James
Watene Azania Olwyn Rangikea Te 
Au Mihi (formerly Turner)
Weldon Arthur Easther
Wilson Diana Grace

P E T E R  C H A N E L  J O S E P H  I W I K A U
Would any lawyer holding a will for the above-named, 
late of 5 Tracey Terrace, Te Atatu South, Auckland,  
who died on 6 August 2013, please contact Cherie 

Phillips, Teei & Associates:
cphillips@teeilaw.com
Ph 09 837 3207 · Fax 09 837 3259 · DX DP92504
PO Box 21247, Henderson, Auckland 0650

F R A N K  L L O Y D  H I C K E Y  & 
M A R G A R E T  H I C K E Y
Would any lawyer holding wills for the above-named, 
both late of Auckland, who died on 24 November 2002 
and 29 November 2012 respectively, please contact 
Hess Chung, Websterlaw Limited:
hess@websterlaw.co.nz
Ph 09 489 3015, · Fax 09 489 3017 · DX BP66516
PO Box 33505, Takapuna, Auckland 0740

R A I M A N  G E O F F R E Y  B A X T E R
Would any lawyer holding a will for the above-named, 
late of 20 Gilbert Road, Paroa, Greymouth, bene� ciary, 
born in Liverpool, England, who died on 14 February 
2013 in Riccarton, Christchurch, please contact Lesley 

Thomson, Smith and Partners:
lesley.thomson@smithpartners.co.nz
Ph 09 837 6887 · Fax 09 837 2500
PO Box 104 065, Lincoln North, Auckland 0654

M A V I S  D A W N  N O R G A A R D
Would any lawyer holding a will for the above-named, 
formerly care of EI Gauntlett, 142 Tawari Street, Matamata 
then Matamata Country Lodge Home Hospital & 
Village, 18-20 Elizabeth Street, Matamata and latterly 
Kingswood Resthome, 175 Firth Street, Matamata, who 
died on 7 September in Matamata aged 85 years, please 
contact Robin Jones, Jones Howden, Solicitors:
robin.jones@joneshowden.co.nz
Ph 07 888 7072 · Fax 07 888 5278
PO Box 1, Matamata 3440 · DX GA27017

F I N E D  F O R  B R E AC H I N G  CO U RT  O R D E R Continued...

A N T J E  ( A N N )  T E B A K
Would any lawyer holding a will for the above-named, 
late of Avondale, Auckland, who died on 19 August 
2013, please contact Anneke Bishop:
Ph 09 827 8008 · 2/47 Seabrook Ave, Auckland 0600

W I L L S

REGISTRY The following people have applied to the New 
Zealand Law Society for certifi cates or approvals

APPROVAL TO PRACTISE ON OWN ACCOUNT�under s 30 of the Lawyers and Conveyancers Act 2006

ADMISSION
under Part 3 of the Lawyers and Conveyancers Act 2006

The Registry is now advertising names of candidates for certifi cates of character, practising certifi cates and approvals to practise on own account on the NZLS website at www.lawsociety.org.nz/
for-lawyers/law-society-registry/applications-for-approval. Comments concerning the suitability of any of the above-named applicants for the certifi cate or approval being sought should be made 
in writing to me by 17 October 2013. Any submissions should be given on the understanding that they may be disclosed to the candidate.

LISA ATTRILL,  REGISTRY MANAGER�� lisa.attrill@lawsociety.org.nz��04 463 2916��0800 22 30 30,��04 463 2989

Barnett-Davidson Margaret Helen
Boys Christopher David
Brown Sara Jane

Carter James Barry
Connole Eleanor Judith
Kennedy Lisa Kathryn

Rusk Mandy Veronica
Seabourne Kelly Angela
van Keulen Peter John

Yee Jane Margaret Roulston
Zhan Xing (Jenny)
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Our specialty is in the sourcing and placement of legal  
and property professionals. 

Contact your Venator team:

Your Legal and Property 
talent search experts

a  m o m e n t u m  g r o u p  c o m p a n y

Tim Rosenberg – BSC (Hons.), MRICS 

Property – National 

Phone 09 920 6678

Jane Wellik – LLB 

Legal – Wellington & South Island 

Phone 04 978 1850

Meryn Hemmingsen – LLB, BSocSci 

Legal - Auckland 

Phone 09 920 6678

Amber Trebitsch – BA, LLB 

Legal – Auckland 

Phone 09 920 6678

Merging exceptional talent with exceptional environments 

Your way forward 

Talk to us now

PARLIAMENTARY COUNSEL
The Parliamentary Counsel Office is seeking 
applications from experienced legislative drafters and 
from experienced lawyers wishing to learn and practise 
the profession.

Experienced Counsel (permanent, fixed term,
or secondment)
The office is seeking to employ experienced legislative 
counsel in a permanent position or for a fixed-term 
period of up to three years. Alternatively the office is 
willing to facilitate a secondment for an experienced 
legislative counsel for up to three years.    

Associate Counsel (permanent)
The office is seeking to employ experienced lawyers to 
train and become Parliamentary Counsel. Applicants 
must have two to ten years’ post-qualification 
experience in a legal environment.

The work requires a sound knowledge of the law and 
in particular the role and interpretation of legislation. 
It also requires initiative, a willingness to work in 
collaboration with others, and the ability to analyse 
complex ideas and policies and express them in 
language that can be easily understood and applied. 
It also involves discussions with, and the provision of 
advice to, government departments, Ministers of the 
Crown, Cabinet committees, and select committees of 
Parliament.

Visit www.pco.parliament.govt.nz/current-vacancies
for more information and how to 
apply. Applications close
8am Tuesday 29 October 2013.

ENGLISH LAW
AGENCY SERVICES

S O L I C I T O R S
Established 1825

Fearon & Co specialise in acting for non-residents in the
fields of Probate, Property and Litigation. In particular:-

• Obtaining Grants of Representation for Estates in
England and Wales, Channel Islands, Isle of Man and
elsewhere and re-sealing Australian and New Zealand
Grants of Representation

• Administering English Estates
• Buying and selling homes and business premises
• Recovering compensation for accident victims
• Litigation including Debt Recovery and Matrimonial

Our offices are within easy reach of the London
Airports and Central London Stations

VISIT OUR WEBSITE www.fearonlaw.com
Westminster House, 6 Faraday Road,

Guildford, Surrey GU1 1EA, United Kingdom
Tel: 00 44(0)1483 540840 Fax: 00 44(0)1483 540844

General Email: enquiries@fearonlaw.com

Regulated by the Solicitors Regulation Authority of England and Wales

PROPERTY
LITIGATION John Phillips PROBATE
Martin Williams 00 44 (0)1483 540841 Francesca Nash

00 44 (0)1483 540843 ajp@fearonlaw.com 00 44 (0)1483 540842
mw@fearonlaw.com fn@fearonlaw.com

N E I L  F R E E M A N  F L E M I N G
Would any lawyer holding a will for the above-
named, late of Flat 2, 26 John Street, Ranfurly and 
also previously of Omokoroa, Tauranga, who died 
on 5 August 2013, please contact Rebecca Smith, 

Harris Tate Lawyers:
rebecca@harristate.co.nz
Ph 07 928 0883, · Fax 07 578 2692
PO Box 1147, Tauranga 3140

M O R E E N  G L A D Y S  M E R L E  H A N S E N
Would any lawyer holding a will for the above-named, 
late of 211 Okokako Road, Kerikeri, retired, born on 
8 January 1935, who died on 29 July 2013, please 
contact Lisa Baker, Palmer Macauley Lawyers:
lisa@pmlaw.co.nz
Ph 09 407 0000, · Fax 09 407 6300
PO Box 576, Kerikeri 0245

A N D R E W  T H O M A S  C A R T E R
Would any lawyer holding a will for the above-named, 
late of 19 Grange Road, Hahei, Farmer, who died 
on 7 August 2013 at Hahei, please contact John 

Jenkison, PJO Law:
john@pjolaw.co.nz
Ph 07 868 8680 · Fax 07 868 8718
PO Box 31, Thames 3540

J O S E P H  P A T R I C K  M C C U L L O U G H
Would any lawyer holding a will for the above-named, 
late of 12 Pamela Place, Deanwell, Hamilton, who 
died on 23 August 2013, please contact Catherine 

Starr, Evans Bailey Ltd:
cms@evansbailey.co.nz
Ph 07 834 6458 · Fax 07 838 2454
PO Box 19149, Hamilton 3244

D E A N  W A R R E N  M A C K A Y
Would any lawyer holding a will for the above-named, 
formerly of Hawkes Bay, latterly of Khandallah, 
Wellington, Meat Procurement Manager, who died 
on 23 August 2013 at Wellington Regional Hospital, 
aged 46 years, please contact Sarah Hosegood, 

Treadwells:
sarah@treadwells.co.nz
Ph 04 472 0929 · Fax 04 473 7106
PO Box 859, Wellington 6140 ·  DX SP20005 

J E N N I F E R  F R A N C E S  M A R I E  G A I N S F O R D
Would any lawyer holding a will for the above-named, 
late of Christchurch, homemaker, born on 24 August 
1966, who died on 3 September 2013, please contact 
Katy Mayhew, Barker & Associates:
katy.mayhew@barkerassociates.co.nz
Ph 03 349 4574 · Fax 03 349 4564
PO Box 16490, Christchurch 8441

V I N C E N T  W A A N D E R S
Would any lawyer holding a will for the above-named, 
late of 18 Wairaka Road, Pukerua Bay, born on 23 March 
1970, who died on 18 August 2013, please contact 
Judith McMillan, Family Law Specialists:
judith@familylawspecialists.co.nz
Ph 04  237 4063 · Fax 04 237 4062
PO Box 50513, Porirua 5240 · DX SP32504

M I C H A E L  A N T H O N Y  B E A R D
Would any lawyer holding a will for the above-named, 
who died on 8 September 2013 aged 59 years, please 
contact Howard Alloo, Albert Alloo & Sons:
howard@all-legal.co.nz
Ph 03 477 3940 · Fax 03 474 1249
PO Box 292, Dunedin 9054

L E G A L  S E RV I C E S

S I T UAT I O N S  VAC A N T

W I L L S

H A R O L D  M I C H A E L  M C K E N Z I E
Would any lawyer holding a will for the above-named, 
late of 405 Edward Street, Coromandel, dairy farmer, 
who died on 9 August 2013, please contact Brenda 
Flay, PJO Law:
brenda@pjolaw.co.nz
Ph 07 868 8680 · Fax 07 868 8718
PO Box 31, Thames 3540
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Assistant General Counsel – Supplier 
We’re on a journey to redefine our business, to become a growing New 
Zealand company that connects our customers at the speed of life.  We 
are on the lookout for an exceptional commercial technology 
procurement lawyer with management experience to lead a high 
performing senior team in our Auckland office. 

You’ll be a New Zealand qualified solicitor with 10+ years PQE – ideally 
with senior level experience across both big firms and senior in-house 
roles.  Your experience in managing teams of lawyers, coupled with 
your ability to work with key senior executive stakeholders will make 
you the perfect fit for Telecom. 

This is a critical role for Telecom that reports to our General Counsel, in 
a fast moving and constantly changing environment where you’ll have 
wide ranging legal responsibility for our key supplier relationships, 
Telecom’s property portfolio and our customer-facing Wholesale and 
International businesses.  You’ll lead and oversee multiple complex 
transactions, leading a professional team to deliver strategically 
important work of a consistently high quality under pressure. 

You’ll be technically excellent and capable of leading and motivating a 
legal team through times of rapid change, and experienced in 
instructing and managing outcomes with external legal providers.  Your 
commercialism and pragmatism, and solution-focused approach 
enable you to successfully drive a transaction forward.    

Senior Counsel – Strategic Projects 
We’re looking for a senior commercial technology lawyer to join our 
in-house legal team here at Telecom in our Wellington office – in one 
of the world’s most exciting, fast-paced and dynamic industries. 

You’ll be a New Zealand qualified solicitor with at least 8 years 
experience – ideally in either a big firm or in-house with a leading 
company in a similar industry.  Your experience in negotiating complex, 
high value technology agreements, large scale procurement deals and 
bespoke ICT and telecoms customer contracts will let you hit the 
ground running from day one. 

This is a critical role that reports to our General Counsel, where every 
day brings new challenges with a variety of work that is strategically 
important to the business.  You’ll be adept at juggling multiple 
transactions, and have a track record of consistently delivering high 
quality outcomes under pressure. 

You’ll be technically excellent, as well as pragmatic and commercial.  
You know how to drive a drive a transaction forward, and you’re 
solution-oriented with the ability to communicate complex ideas and 
manage relationships with senior executives. 

MAKE A 
DIFFERENCE 
NOW 

Senior legal roles like these in a dynamic technology company are rare, so 
don’t miss the opportunity. 

If either of these roles sound like you, visit our website at  
www.telecomgroup.co.nz/careers to apply.   

Applications close Sunday, 20 October 2013. 

Junior Criminal Lawyer 
11 months Fixed Term
Public Defence Service, Manukau
The Public Defence Service has a commitment to providing 
independent, high quality, timely, legal advice and representation 
in a full range of criminal cases including providing professional 
leadership of the duty lawyer service.

Reporting to the Deputy Public Defender, Manukau, your 
enthusiasm and skills will contribute to the delivery of high quality 
public defence services within the South Auckland Courts. This 
position presents an opportunity to contribute to a significant 
development in criminal defence services in New Zealand.

We are seeking a person for a fixed term appointment to cover 
for a parental leave absence. This appointment is for an 11 month 
period commencing mid January 2014.

This role will enable you to advance your legal career in a busy, 
challenging and supportive environment. As a junior lawyer you 
will have completed the duty solicitor training and have a PAL 1 
(category 1) listing with Legal Aid Services (or be able to obtain 
such a listing in the immediate future). This is not a graduate level 
position but is ideal for someone who already has 6-12+ months 
experience in criminal law.

The Public Defence Service can offer you a commitment to your 
ongoing professional development, a competitive salary and the 
opportunity to make a contribution to the legal profession in 
New Zealand.

To apply, please visit http://careers.justice.govt.nz and search 
vacancy 24826.

Applications close: Monday, 28 October 2013.

Would you like to become a team member of the Eastern 
Suburbs largest legal practice?

DG Law Limited has two Directors in their early 50’s and 
60’s, who are looking for a Lawyer with six years plus PQE 
to come on board and be the next generation for this long 
standing and stable practice.

The Directors are supported by a team of six Lawyers and 
four Legal Executives.

We are looking for a person with the right attitude, client 
focused and preferably experience in the following areas:

· Property
· SME business law advice
· Asset planning & Trusts

We o� er:

· Branded � rm vehicle
· Free parking & iphone
· Market salary with monthly and annual bonus schemes
· Up to date systems and equipment 
· The excellent training, conferences and bene� ts that are 

available to members of a NZ Law legal � rm.

LAWYER

SME business law advice

Please forward your covering letter and resume for the 
position to the Practice Manager, Nicola Smith
nicolas@dglaw.co.nz No agencies please. 

S I T UAT I O N S  VAC A N T
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