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Sports law (or lex sportive as it has been described 
by judges and commentators), is a unique and 
growing jurisprudence. 
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From the Law SocietyFrom the Law SocietyFrom the Law SocietyFrom the Law SocietyFrom the Law Society

Chris Moore

As a general rule, when writing a column 

such as this, I try to limit my comments to three 
issues.  However, there is a series of initiatives on 
which I would like the New Zealand Law Society to 
concentrate so I will deviate from this rule.

First, we need to look 
at ways of retaining and 
developing our women 
lawyers. The statistics on 
development in the profes-
sion are a major concern. 
When some of the statistics 
in this area are considered, 
such as 20% of partners in 
large � rms being women and 
14% of QCs, it is clear that 
there is plenty of work to do. 
While these percentages are 
better than the percentages 
of female representation in 
directorships in the top 100 
companies listed on the New 
Zealand Stock Exchange, as a 
profession we are performing 
only marginally better. At 

the current rate of progress, it is clearly not just a 
matter of time before equality is reached; we need 
to be making better e� orts in this area.

The intervention rule is another matter under 
consideration. The Law Society is required, under the 
Lawyers and Conveyancers’ Act (Lawyers: Conduct 
and Client Care) Rules 2008 to “review and determine 
whether to keep in force the intervention requirements”.

The Law Society has, since these rules came into 
force, undertaken considerable consultation with 
the profession and worked closely with the New 
Zealand Bar Association. I am very keen to � nalise 
the intervention rule and am con� dent that we now 
will be able to do so. The intention is to retain the 
rule but with signi� cantly wider exceptions than we 
have at present.

Collegiality is also an area commonly seen as an 
important issue by practitioners. I would like to � nd 
more opportunities for the profession to get together 
whether through formal events or more informal 

arrangements, perhaps, through short seminars 
where there is an opportunity for practitioners to meet 
following the events. There is no doubt that knowing 
other practitioners on the other side of a transaction 
inevitably assists, which is in the best interests of the 
profession and its clients.

Law reform continues to be a major ongoing activity 
for the Society. Outstanding work is undertaken year 
after year by our Law Reform and specialist commit-
tees, with input from our three sections and a large 
number of volunteers with specialist expertise. These 
volunteers have ensured that we can enjoy signi� cantly 
better legislation than might otherwise have been the 
case.  2014 will be no exception as committees develop 
submissions on legislation and various discussion 
papers from government agencies.

The government is signalling major changes to New 
Zealand’s courts. As a Society we will be keeping a 
close watch on developments in this area, with a view 
to providing constructive input in the decision-making 
process.

2014 will see the start of the � rst full year of Continu-
ing Professional Development (CPD). The goal of the 
new CPD scheme is to build on an already established 
culture of life-long learning with a view to increasing 
competency and conduct among all lawyers.

This will not be a huge change for many lawyers as 
the majority of lawyers exceeded the minimum hours 
in the last year. In e� ect, CPD really only e� ectively 
formalises what the majority of lawyers have been 
doing except, perhaps, in two areas. Now there will 
be more focus on identifying one’s individual learning 
needs and then, having completed the identi� ed 
activities, re� ecting on them. This is a leading edge 
approach and has been commended by overseas legal 
education commentators. I am con� dent that this will 
assist the profession.

I am writing this column at the start of the Year 
of the Horse. I would like to take this opportunity to 
wish the profession and all our readers a happy, safe, 
prosperous and ful� lling New Year.

Chris Moore

New Zealand Law Society President
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News PointsNews PointsNews PointsNews PointsNews Points
Justice focus for 
2014
The Government’s focus in law and 

order this year is on reducing crime, 
supporting victims, and developing bet-
ter, modern and more accessible justice 
services, Prime Minister John Key says. 
This is stated in Mr Key’s 28 January Prime 
Minister’s Statement to Parliament, 
available at www.beehive.govt.nz/feature/
prime-minister’s-statement-parliament-0.

This year, Mr Key says, the Government 
plans to:
• continue its work to improve support 

for victims;
• progress legislation to address cyber bul-

lying and other forms of harmful digital 
communications, and legislation to increase 
the penalties for online child sexual abuse 
and create a new o� ence of indecent com-
munication with a young person;

• progress legislation to keep o� enders who 
are at a very high risk of imminent serious 
sexual or violent re-o� ending detained 
on public protection orders;

• introduce legislation to further strengthen 
New Zealand’s response to crimes such as 
money laundering, identity theft, human 
tra�  cking and corruption;

• progress legislation to modernise and 
bring New Zealand’s courts into the 21st 
Century; 

• introduce legislation to make the coro-
nial system faster, fairer, and more user 
friendly;

• introduce legislation allowing the Depart-
ment of Corrections and New Zealand 
Police to undertake alcohol and drug 
testing of high-risk o� enders in the com-
munity; and

• introduce legislation to overhaul extended 
supervision orders. New legislation will 
see these orders expanded to include 
violent and adult sex o� enders and to 
be made renewable.

Groups representing England’s legal 

aid lawyers have formed a new campaign 
group to oppose fresh cuts in funding.

The National Justice Committee comprises 
the Criminal Law Solicitors’ Association, 
London Criminal Courts Solicitors’ Associa-
tion, Legal Aid Practitioners Group, Justice 
Alliance, Criminal Bar Association and circuit 
leaders. The move builds on the action taken 
by hundreds of solicitors and barristers at 
the start of January in protest against cuts 

to criminal legal aid.
A statement announcing the formation 

of the alliance on 27 January said it noted 
the “devastating e� ects” of legal aid cuts 
and restrictions in social welfare law, family 
law and immigration law.

“This committee opposes all further legal 
aid cuts and proposals to weaken the ability 
of the ordinary citizen to challenge unlawful 
decision-making which will diminish our 
social fabric by reducing access to justice.”

The New Zealand Bar Association 

welcomes the Ukraine Parliament’s vote 
repealing a number of recently enacted harsh 
anti-protest laws, the association’s President, 
Stephen Mills QC, says. And the association 

supports calls by the International Bar Asso-
ciation urging the Ukraine Government to 
abolish these laws in their entirety, given 
they represent a regressive step for a state 
committed to democracy and the rule of law. 

New group to oppose legal aid cuts

Bar Association welcomes Ukraine’s law repeal
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Sports law is continuing to grow globally.

Whatever is happening globally for sport
will happen shortly in New Zealand.

04 · LawTalk 835 · 14 February 2014



t was in the early 1990s when 

Auckland barrister Paul David wrote 
an article for the New Zealand Law Review 
entitled “Sport and the Law – A new � eld 
for lawyers?”

Mr David has always had an interest in the 
role of law in sport, away from his traditional 
area as a commercial litigation lawyer with a 
specialist practice in maritime law.

“The scope for development was fairly obvious 
and in the article I tried to highlight some of 
the cases at the time which showed the way in 
which the law was playing a larger role in sport 
and how it would continue to develop.”

However there was one area of rapid develop-
ment which takes Mr David by surprise when he 
looks back at his article.

“The development which I didn’t foresee at 
all was the rise of the Court of Arbitration for 
Sports (CAS) at the international level and the 
great increase in tribunals, whether set up by 
sporting organisations or external tribunals 
such as the Sports Tribunal of New Zealand. This 
rise in the use of arbitration for the resolution of 
sporting disputes has been one of the biggest 
developments over the past 20 years.”

The rise of arbitration and tribunals
Today the rules which govern sport mean many 
disputes which occur – such as doping, selection, 
disciplinary matters and economic disputes under 
contracts of sporting employment – will be decided 
by international, national or domestic sporting 

tribunals under rules 
that bind sporting 
participants to a 
disputes process.

 “The rights of 
appeal and review 
to courts are very 
limited and in many 

disputes a national sports tribunal or CAS will 
have the last word, not the national courts of 
the athlete or organisation,” says Mr David.

“No doubt those responsible in the world of 
sport for these choices considered that specialist 
tribunals were required to give ready access to 
dispute resolution services in a way which could 
not be provided by national courts.

“The obvious advantage is that if a tribunal has 
jurisdiction by agreement, the avenue for dispute 
resolution beyond any internal decision by the 
sports organisation is established and known.”

Sports Tribunal of New Zealand
The Sports Tribunal of New Zealand was estab-
lished in 2003 by Sport and Recreation New 
Zealand, now known as Sport New Zealand.

The Sports Anti-Doping Act 2006 sets out 
the disputes which the tribunal can hear. These 
include anti-doping violations under the rules 
of the WADA Code, appeals against decisions of 
national sport organisations or the New Zealand 
Olympic Committee on disciplinary and selection 
decisions, and other sports related disputes referred 
by agreement of all the parties. Mr David has 

By Turei Mackey
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appeared in many of the tribunal cases as counsel.
Mr David says Sport New Zealand recognised 

at an early stage the need for a national level 
specialist tribunal similar to that of CAS.

“The Sports Tribunal has provided a low cost 
and e�  cient means of deciding disputes within 
its agreement-based jurisdiction.

“Before the tribunal I don’t remember there 
being a case of an athlete challenging non-
selection to a national team which reached the 
courts. Since the establishment of the tribunal 
there have been a number of challenges to 
selection decisions for Commonwealth and 
Olympic spots.

“While some may prefer the old days where 
there were no challenges, the tribunal has provided 
a valuable service for sport in providing an e�  cient 
process for dealing with selection grievances.”

The tribunal also deals with the anti-doping 
cases brought under the Sports Anti-Doping 
Rules which implement the World Anti-Doping 
Code in New Zealand on a regular basis.

Court of Arbitration for Sports
At the international level of sport, led initially by the 
Olympic movement, the choice has been to create 

a global regime for the 
arbitration of disputes.

Mr David, who is an 
arbitrator in the Court 
of Arbitration for Sport, 
says CAS has allowed 
major sporting disputes 
in areas such as doping 
allegations and selection 
and eligibility disputes to 
be resolved by a faster, 
more accessible process 
than the traditional legal 
route. The work of CAS 
in commercial disputes 

in football has developed a great deal.
In addition to its normal sittings CAS also 

establishes panels of arbitrators to be present 
at major sporting events.

A temporary CAS ad hoc division tribunal has 
been opened at the current Winter Olympics in 
Sochi, Russia, to quickly resolve legal disputes 
which may arise during competitions. The CAS 
ad hoc tribunal has operated at each Olympic 
Games since 1996, as well as the Commonwealth 

Games, UEFA European Football Championships 
and FIFA World Cups.

CAS was created in 1984 by the International 
Olympic Committee (IOC) but according to Mr 
David, its work really began to increase with the 
adoption of the World Anti-Doping Code which 
made CAS the appeal tribunal for anti-doping cases.

The Festina a� air at the 1998 Tour de France, when 
the French police seized performance enhancing 
drugs in a team support car, led to the establish-
ment of the World Anti-Doping Agency (WADA) 
in 1999 and the World Anti-Doping Code in 2002.

“The code has been widely adopted and the 
regime binds sporting participants throughout 
the sporting world. This sporting legal order 
means that anti-doping violations are dealt 
with under uniform rules derived from the code 
and that CAS is ultimately responsible for the 
interpretation and application of these rules.

“Generally, an international athlete will have 
his or her case decided by national tribunals and 
CAS, not his or her national court, with limited 
rights to appeal the Swiss Federal Court. Overall, 
this has truly been a quiet revolution in dispute 
resolution which has promoted consistency and 
harmony in decisions under the code.”

Mr David believes the biggest problem now 
facing sport is probably how to manage the risks 
from sports betting.

The past few years has seen cases involving 
� xed outcomes in sporting competition, whether 
of results or events within games.

“We have seen these cases appear in criminal 
courts, CAS and sports tribunals with players 
being punished under the criminal law and the 
rules of sport.

“In this area there is no global code and sports 
have to monitor their rules to ensure that they are 
e� ective to regulate the conduct of participants. 
Many involved in � xing will be outside the rules 
of a sport and subject only to the criminal law of 
the land. As with complicated anti-doping matters 
it is important that the sporting organisations 
work with law enforcement agencies in this area.

“Rigging moments of a match, or the complete 
game itself, undermines the essential competitive 
fundamentals of sport. The e� ective investiga-
tion and due prosecution of this kind of conduct 
whether under the rules of sport or under national 
criminal law is perhaps the biggest challenge 
facing sport.”

Overall, this 
has truly 

been a quiet 
revolution 
in dispute 
resolution
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Since 1990 the Australian and New Zealand 

Sports Association (ANZSLA) has been providing 
its growing membership with legal and industry 
information relevant for those working and 
advising in the sports industry.

Paul David attended the very � rst conference 
at the University of Melbourne and is currently 
the only New Zealander on the ANZSLA Board.

“As an organisation ANZSLA has grown a 
great deal with the increasing interest in the 
area over the past 20 years both in the academic 
world and in practice. We try to o� er a range 

of local New Zealand seminars for members 
and non-members in addition to the annual 
conference which comes to New Zealand about 
every three years.”

ANZSLA is holding a New Zealand Sports Law 
Symposium on 16 May in Auckland. Mr David 
says this will be a great opportunity for those 
involved in sport to meet and hear experts speak 
about the current legal and commercial issues in 
sport – such as integrity, the governance of sport-
ing organisations and the legal and commercial 
challenges in organising major sporting events.

Australian and New Zealand 
Sports Law Association

aria Clarke walked up to 

the Otago University enrolment 
desk in the late 1980s with the 
intention of combining physical 
education with a law degree, 

much to the university o�  cial’s bemusement.
“‘We’re sorry, but we can’t do that and anyway 

why would you?’ That’s the reply I got. Of course, 
now it’s pretty frequent and a lot of lawyers 
are doing both degrees along with sports law 
speci� c courses,” the Maria Clarke Lawyers’ 
principal recalls.

That � eeting encounter almost 30 years ago 
didn’t dampen her passion for sports and the law 
coming together in the following years.

Ms Clarke says her largely sports speci� c law 
� rm is the only one of its kind in the country, 
providing strategic legal advice on a wide range of 
issues, including: constitutions, governance and 
legal structures, charities, commercial contracts, 

sponsorship, event 
management, ath-
lete agreements, 
selection, doping, misconduct and disciplinary, 
disputes, employment and intellectual property.

Ms Clarke has also acted for athletes such as 
equestrian Jock Paget, shot putter Valerie Adams 
and rowing’s Evers-Swindell twins.

The journey to forming a successful sports 
law � rm wasn’t without its roadblocks, but 
some lucky breaks gave her the drive to make 
her dream a reality.

Upon completion of her law and arts degrees, 
Ms Clarke took on a summer clerkship, and then 
law clerk position, with the now defunct Brandon 
Brook� eld in Wellington, which merged with 
Simpson Grierson. It was at Brandon Brook-
� eld that Ms Clarke met law � rm partner David 
Howman – now director general of the World 
Anti-Doping Agency – and worked in his team. 

We’re sorry, you 
can’t do that

By Elliot Sim
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Ms Clarke says Mr Howman was “doing a lot of 
honorary work in sport which was what most 
lawyers in sport were doing at the time”, serving 
a number of clients nationally, regionally and 
individually.

Being a partner of a law � rm meant Mr Howman 
had to focus on billable work so he had Ms Clarke, 
as his junior, do most of it. “I realised then that 
I could actually do sport and the law together, 
after I was told I couldn’t at university. I thought 
it was a really interesting area to get involved in, 
but there wasn’t enough of it really. ”

Ms Clarke strengthened her litigation skills 
in family law and then moved into employment 
law, with Mr Howman later leaving the � rm 
and passing on many of his sports organisation 
clients to her. “I slowly tried to convince the � rm 
that there was merit in me continuing to do the 
sports work.”

By this point in the early 1990s, rugby was 
becoming professional, with the war raging with 
the media wanting to secure broadcasting rights.

Ms Clarke was acting for the likes of Wellington 
Tennis, Tennis NZ and the Hillary Commission.

She worked away at those while focusing on 
her employment law practice, later moving to 
Simpson Grierson’s Auckland o�  ce, working in 
the employment law team.

That was where she would ask the � rm “in a more 
structured way” whether 
she could further develop 
the sports law work.

Ms Clarke reflects 
on this time and feels 
fortunate to have worked 
with Phillipa Muir and 
Don MacKinnon, who 
she says were very sup-
portive of that, as well 
as Rob Fisher who was 
the New Zealand Rugby 
Union chair at the time.

“There were people there who were really 
interested in sport and the law, but no one really 
believed there was a business in it. It was really 
regarded as simply pro bono work.”

She worked on, or collaborated with, people 
on anything sports related which went through 
the � rm, where she became a senior associate 
with aspirations to partnership. However she 
continued to � nd that the view of most at the 

� rm was that sports law was not really an area 
of law that could be pro� table.

A move to Martelli McKegg, a mid-tier � rm 
in Auckland, saw her head up its employment 
law team. The � rm shared Ms Clarke’s vision 
for sports law and were very supportive of her 
continuing to build her practice.

“I then got to point where I thought actually 
I want to make more of this, and I got asked 
by a colleague in Australia to work with him in 
Melbourne, which was about two years before 
the Sydney Olympics,” Ms Clarke says.

The � rm had a team of two full-time sports 
lawyers and they were acting for most of the 
national federations in Australia.

Ms Clarke worked for two years in Melbourne, 
largely on Olympic Games related matters, includ-
ing developing selection criteria, sponsorship 
contracts, and doping and discipline for national 
sports federations.

“One of the things I did a lot of was something 
like 32 selection appeals defending decisions 
of the national federations against claims by 
athletes who missed out on getting into the 
Australian Olympic team.

“It was really interesting times. At one hearing 
we had � nished at 2am in the morning because 
entry forms for the games had to go in the next day.

“One of the cases I was involved in was a 
crew of four people in kayaking. One athlete had 
appealed and got selected for the boat, which 
then forced another athlete out. That athlete then 
appealed and in the end there were � ve appeals 
related to that one crew. You can imagine how 
long and intense it was.”

After the two-year stint in Melbourne, she 
and her partner married and had their � rst child.

Ms Clarke had continued to look after her sports 
clients back in New Zealand while in Melbourne, 
and upon return was quickly approached to look 
over contracts and give advice.

That nagging drive to create something more 
then saw Ms Clarke cobble a business plan on a 
scrap piece of paper.

The aspiration was simple: to create the 
leading sports law � rm in New Zealand. She 
grew the business and had another child. In 
2007, the business became too big to continue 
solely and she took on a lawyer and a PA. By 
2012 the � rm had � ve practising lawyers plus 
administrative support. The � rm has now grown 

I realised then that 
I could actually do 
sport and the law 

together, after I 
was told I couldn’t 

at university

08 · LawTalk 835 · 14 February 2014



Sports law ... 
is a unique 
and growing 
jurisprudence

into a substantial business which acts for many 
national sporting bodies.

Some of these are Athletics New Zealand, Bike 
New Zealand, Bowls New Zealand Incorporated, 
GymSports New Zealand, Hockey New Zealand, 
Rowing New Zealand, Tennis New Zealand, 
Surf Lifesaving New Zealand, Paralympics New 
Zealand, the New Zealand Olympic Committee 
and High Performance Sports New Zealand.

Ms Clarke has also been on the New Zealand 
Netball Board, the Board of the New Zealand 
Olympic Committee, and over her career has 
acted for just about every sport including sailing, 
motorsport, cricket, golf, rugby league and 
swimming.

“It [work] ebbs and � ows depending on their 
� nancial means to be able to pay a lawyer and 
also what issues they might have.”

The “bread and butter” work for the � rm is 
advising and drafting constitutions and regula-
tions to support the policies of each sport from 
match � xing to disciplinary procedures.

It covers issues such as what type of legal 
organisation and legal structure should be created 
due to the kind of sport and events that are run 
including charitable trusts and incorporated 
societies.

“Over the last 10 years or so there have been 
signi� cant changes in many national sports 
organisations in their governance and organisa-
tion structures and we have been fortunate to 
have advised on many of those. In some cases 
the reconstitution of these clients’ organisations 
has taken one to two years so they have been 
lengthy projects.

“This often involves rewriting their whole 
constitution, giving them modern structures, for 
example in terms of their board, including such 
issues as having diversity on boards.”

Ms Clarke says the “sport speci� c” work 
involves acting for athletes and sports in relation 
to doping charges, selection criteria and related 
issues, coach and athlete contracts, sponsorship 
contracts, and disputes such as those arising 
from in the “� eld-of-play” decisions.

The latter is an increasing trend, she says, with 
new technologies allowing cameras to capture 
every act of a game. A referee’s ruling made on 
the � eld doesn’t necessarily remain � nal.

“The principle that decisions of umpires and 
referees are � nal is starting to be unpicked and 

we’re increasingly being asked to give advice 
around the circumstances and on what basis this 
can be done,” she says.

“The other thing we give quite a lot of advice 
on is player agreements or athlete agreements, 
both collective and individual. One of our clients 
was involved in bargaining for a collective employ-
ment agreement for their 
players with the players’ 
association and that’s 
pretty new for amateur 
sport. Rugby has been 
professional for a while 
but those sports that 
are semi-professional 
or becoming profes-
sional need help with 
the bargaining process 
and drawing up the contracts.”

Discipline issues with athletes, spectators 
and o�  cials are also common. “We have given 
advice on side-line behaviour, which is becoming 
quite an issue in terms of how sports can have 
jurisdiction over parents and spectators.”

There are three schools of thought about 
whether there is such a thing as “sports law”, 
says Ms Clarke.

The � rst is that there’s no such thing and that 
it is simply an amalgamation of di� erent areas 
of the law. The second view says it’s not “sports 
law” but “sport and the law” and the third asserts 
that sports law (or lex sportive as it has been 
described by judges and commentators), is a 
unique and growing jurisprudence.

There’s no guessing which school Ms Clarke 
ascribes to. She cites environmental law and 
health law as examples of recognised and speci� c 
areas of the law. “If you look at them they have 
all evolved over a period time.”

She says in a New Zealand context, there 
probably won’t be huge growth in sports law 
because the country has few sports that are 
professional, but the issues facing sports and their 
athletes aren’t limited to professional sports so 
there will always be legal issues, including new 
ones, a� ecting sport.

“Having said that, sports law globally is 
continuing to grow with many � rms in Europe, 
the United Kingdom and the United States, with 
teams of lawyers dedicated to this area of law. 
This probably re� ects the growth in sport globally.
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he perception of a sports 

agent is usually resigned to 
what depictions are seen on 
television and in � lm, and to be 
honest if I wasn’t in the sports 

industry I would probably hold those same 
views,” says Warren Alcock.

Warren is regarded as the country’s premier 
sports agent and when his client list includes All 
Blacks captain Richie McCaw and IRB Player of 
the Year Kieran Read, there is virtually no-one 
who would disagree.

 Although it did take a while for the director 

of Essentially Group, 
a company which 
manages a variety of 

sport stars, to get use to the term “sports agent”.
“Initially I didn’t use that term as it has 

connotations to di� erent people in di� erent 
ways, and for me it meant a medallion-wearing, 
sharp-suited shark. In fact I adopted David 
Howman’s terminology and called myself a sports 
lawyer at the beginning. But the problem with 
that term was the players didn’t actually know 
what a sports lawyer entailed. They were just 
looking for an agent.”

Managing 
sporting stars

By Turei Mackey

“For New Zealand, whatever is happening 
globally for sport we can assume will shortly 
happen here. I wouldn’t have said that, even 
� ve years ago but with the internet and other 
technologies giving us live connectivity with the 
rest of the world, sportspeople and those wishing 
to pro� t from sport, are having an impact (both 
positive and adverse) across the world including 
New Zealand.”

For example, the current talk about the Inter-
national Cricket Council considering signi� cant 
governance changes will have an impact on New 
Zealand Cricket, its members and “ultimately then 
� ow onto my boys playing cricket on Saturday 
because of the potential changes to the whole 
funding stream for the sport”.

Similarly the match � xing allegations in Aus-
tralia last year could well become a New Zealand 
reality, especially as we have many trans-Tasman 
competitions in several sports and our athletes 
are very mobile, competing around the world.

In terms of potential trends, she says “I think 
we’re going to see governments intervene more 
in sport than we have to date. Historically, sport 
has been left to its own devices by the courts to 
develop and enforce its own rules, and there has 

certainly been a growth in rule making by sport. 
However, some of the issues sport is having to 
address – such as corruption, match � xing and 
doping scandals, like those involving Lance 
Armstrong – cannot be fully addressed by the 
sports, as some of the o� enders are third parties 
not legally connected to the sport.

 “What we’re starting to see more is national 
governments being prepared to enact laws in 
response to this. And in New Zealand I think 
our Minister of Sport has already � agged the 
possibility of legislation for sports crimes, match 
� xing and corruption.

“Particularly in a country like New Zealand 
where sport is such an important part of who we 
are – I think the politicians here will respond to 
those kinds of needs.”

Ms Clarke has decided to downscale her � rm 
to just her, so she can take on more of a special 
counsel role to the � rm’s sports clients as well 
as focus on speci� c projects and her roles on 
juridical c Overall, this has truly been a quiet 
revolution in dispute resolution ommissions of 
the International Athletics Federation and the 
Association of National Olympic Committees, 
both of which take her o� shore.
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The Dunedin-based lawyer has been involved 
in the professional era of rugby from the begin-
ning when he represented a few of Otago’s most 
notable players back in the mid-1990s, many of 
whom he was playing alongside in club rugby.

“Guys like Jamie Joseph, Arran Pene and Josh 
Kronfeld knew me personally so when the profes-
sional era began in 1995 and that professional 
contract was placed in front of them for the � rst 
time, they knew they needed a lawyer. So the 
conversations of ‘Who’s a lawyer we know? Oh 
yeah that’s right, Warren’s one,’ quickly started.

“Knowing many of the Otago players led to a 
group of them asking me to be represent them. 
But really in those early days I just kept picking 
up players by word of mouth and being a little 
bit pro-active in contacting them.”

Those early days also meant Warren was bal-
ancing his life as a litigator and also representing 
players while being a partner at Gallaway Cook 
Allan. He would remain involved in traditional 
legal work until 2006 when he became a full-time 
agent with the Essentially Group.

“It was a wee bit of a struggle representing 
players and managing a work load as a litigator. 
For instance I would come out of court and see 
50 messages left on my phone from players. 
But eventually as the momentum kept rolling it 
became apparent there was a su�  cient amount 
of work to be a sports agent full time.”

The bulk of his work is in contractual negotia-
tions, advising and communicating with players 
about the various options open to them in their 
playing career.

A day in the life of a rugby sports agent might 
consist of talking with a number of CEOs or 
coaches from franchises, provinces or clubs 
who are looking to upgrade their playing roster 
for the upcoming season. If a team is searching 
for a � rst-� ve to � ll a spot on the roster, Warren 
would be approached as to which of his clients 
� t the requirements and are available or coming 
o� -contract.

“So sometimes it isn’t just the contract work 
but helping a player to make decisions about the 
right province or franchise to join and where an 
opportunity to get that consistent playing time 
might be,” he says.

“On top of that there are various things which 
can occur with a player – judicial hearings if cited 
on the � eld or if they were to get in trouble o�  the 
� eld, issues revolving around use of a player’s 
image which means we are often having to 

approve certain images that sponsors, unions or 
franchises can use for promotional purposes, or 
helping the player to secure a playing contract 
overseas.”

This year is going to see Warren return to Otago 
University where he studied and taught law.

He will be giving lectures in the paper “Law 
and the Sport Industry” which is being headed 
by Rex Adhar.

“When I was at the University I really enjoyed 
the teaching aspect, so I’ve wanted for a while 
to get back to the Uni-
versity but I could not 
have committed to the 
responsibility to teach 
a paper on my own.

“Every time I’ve seen 
Mark Henaghan he 
would mention to me the 
idea of starting a sports 
law paper, but the reality 
is I would never have had 
the time to lead a full 
paper. So when Rex said 
he would be focusing on sport and law this year 
I saw it as a great opportunity to contribute in 
a specialised area.”

He has yet to decide on which topics to 
approach but knows he will look at it from a 
more practical view than theoretical basis.

“You obviously never forget all the conventional 
things you need to analyse when dealing with a 
contract but in sport there needs to be a balance 
of the legal with the real world.

“The one thing I do � nd in this game is it 
is very easy to look at contracts from a strict 
legal point of view. Yet from experience I know 
that you can waste a lot of time and energy on 
contractual points which only achieves success 
in bugging those from non-legal backgrounds.

“In a rugby contract there might be a standard 
clause which states you must follow instructions 
from a CEO or coach, and most lawyers will put 
in something like ‘reasonable instruction’ that, 
while wanted by lawyers, don’t actually add a 
lot practically.

“One of the most important things in the 
rugby community is relationships. If you don’t 
get on well with a coach or a CEO, than it will be 
a tough life for you. Whilst the contract will have 
some use in that situation the reality is that we 
would seek to � nd solutions without looking at 
each word in it.”

In sport there 
needs to be a 
balance of the 
legal with the 
real world
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Kate Stretton has 
been appointed an 
associate of Hauraki 
Gulf Law. Kate joined 
the � rm in 2011. She 
is experienced in and 
shares responsibility 
for a range of litigation 

work primarily in family and criminal law. 
Kate is a lead provider for Legal Aid for 
category 1 criminal matters and a supervised 
provider in civil, family, and Māori Land/
Waitangi Tribunal matters.

District Court Judge Susan Thomas has 
been appointed a High Court Judge and 
will sit in Auckland. Justice Thomas was 
sworn in on 31 January in Christchurch. 
Justice Thomas graduated with a BA and LLB 
(Hons) from Auckland University in 1982 and 
joined Auckland � rm Holden Horrocks as a 
solicitor. The following year she travelled to 
London and was admitted in England and 
Wales, working mainly in private practice 
acting for a large development company 
undertaking major property developments, 
and also spending two years as an in-house 
counsel for Marks and Spencer PLC, then the 
United Kingdom’s largest and most pro� table 
retailer. On her return to New Zealand in 1995, 
Justice Thomas joined Minter Ellison Rudd 
Watts as a senior associate working primarily 
in commercial property, construction and 
resource management. She was made a 
partner of that � rm the following year. In 
2005 she was appointed a District Court 
Judge. During her time as a judge she has 
been involved in solution-focused judging 
and in 2012 started a Special Circumstances 
Court in Wellington to focus on the most 
challenged and marginalised o� enders.

Auckland barrister 
Warwick Smith

has been appointed 
an Associate Judge of 
the High Court and 
will sit in Wellington. 
Associate Judge Smith 
graduated with a BA/

LLB from Otago University. He was admitted 
in 1974 and commenced work as a solicitor 
with John O’Neill & Devereux in Dunedin, 
where he had been employed as a law 
clerk for the previous two years. In 1976 he 
relocated to Auckland and joined Earl Kent 
Massey Palmer & Hamer, where he remained 
until 1979 when he left to take up a position 
as an associate with Alexander Bennett 
Warnock & Mellsop. He was admitted to 
the partnership of that firm in 1981 and 
was also a partner of Earl Kent Alexander 
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Law firms and practitioners are invited to 
send in announcements of appointments, 
promotions, retirements or other information 
for this column. Submissions may be sent to 
editorial.lawtalk@lawsociety.org.nz. If possible, 
please include colour photographs of any persons 
mentioned.

Image � les should ideally be print resolution of 
300dpi, and must be a minimum of 500 pixels wide 
for headshots, 2000 pixels wide for group shots. You 
can � nd the dimensions of an image in Windows by 
right clicking on an image � le, going to ‘Properties’, 
and clicking on ‘Details’, or on a Mac by right clicking 
on the image � le in the Finder and clicking ‘Get Info’. 
JPEG or TIFF formats are acceptable, BMP or GIF 
are unacceptable. If digital � les are unavailable, 
hardcopy photographic prints of minimum 10cm 
x 15cm may be sent to LawTalk, DX SP20202 or 
PO Box 5041, Lambton Quay, Wellington 6145. We 
will endeavour to return hardcopy photographs, 
provided a return address is included.

In the last issue of LawTalk, we made two errors in the item announcing that 
Alison Paterson was made a Dame of the New Zealand Order of Merit. Dame Alison 
is married to Barry Paterson QC, who is a former High Court Judge (rather than a 
District Court Judge as we incorrectly stated). Also, we referred to Dame Paterson, 
rather than Dame Alison. LawTalk apologises for these errors.
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Bennett when Alexander Bennett Warnock 
& Mellsop merged with Earl Kent Massey 
Palmer & Hamer in the late 1980s. Associate 
Judge Smith left that firm in 1989 when 
he was invited to join the partnership of 
Chapman Tripp Sheffield Young. Since 2000 
Associate Judge Smith has been practising 
as a barrister sole in Bankside Chambers, 
specialising in intellectual property and 
general commercial litigation. In 2008 
and 2009 Associate Judge Smith spent a 
year in London completing a LLM course 
at the University College London. He is a 
Fellow and Arbitration Panel Member of 
the Arbitrators’ and Mediators’ Institute 
of New Zealand and a member of the World 
Intellectual Property Organisation’s world-
wide panel deciding complaints under 
ICANN’s Uniform Domain Name Dispute 
Resolution Policy.

Wellington lawyer Sarah Bacon has been 
appointed to the Copyright Tribunal for a 
term of three years. Mrs Bacon will join 
Professor Susy Frankel (chair), Paul Sumpter, 
Peter Dengate-Thrush, Jane Glover and 
Warwick Smith on the tribunal. A con-
sultant at Izard Weston, Mrs Bacon is a 
litigation lawyer with particular experience 
in media law, public law and intellectual 
property. She is also a trustee of the 2020 
Communications Trust.

Continued on page 14 ...
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Two Northland sisters – Season-Mary 

Downs and Willow Jean Prime – are the recipi-
ents of the inaugural Centre for Indigenous 
and Māori Governance PhD scholarships.

The scholarships have been provided 
through a decision by Waikato University to 
allocate scholarships to each of the Research 
Institutes within the university. Both the 
inaugural winners are graduates of the 
university’s Te Piringa – Faculty of Law, 
and recently completed their LLM in Māori, 
Paci� c and Indigenous Peoples Law.

Season-Mary is currently practising at McCaw 
Lewis Lawyers in Hamilton, where she special-
ises in Treaty of Waitangi claims processes. 
Willow-Jean has recently been elected as a 
Councillor for the Far North District Council 
and also has her own consultancy business.

The scholarships align to the research 
focus areas for each institute. Season-Mary 
is researching the topic Nga Taumata o te 

Moana –Reconciling the Ownership and Govern-
ance of Takutai Moana under the supervision 
of Professor Brad Morse and Associate 
Professor Linda Te Aho, while Willow Jean 

is researching the Local Government and 
Māori in Te Tai Tokerau under the supervision 
of Professor Morse, Professor Margaret 
Wilson and Andrew Erueti. 

Wellington barrister Liesle Theron 

has been appointed deputy convenor of the 
New Zealand Law Society’s Law Reform Com-
mittee. Ms Theron, who was appointed to the 
committee in 2007, was attracted to serve on 
it as she saw it as an opportunity “to make 
a meaningful and concrete contribution”.

“I think that the work the committee does 
is really important,” she says.

“The submissions that it produces, with 
the input of specialist committees and other 
members, can make a real contribution to 
the quality of New Zealand law: on a general 
level by promoting the rule of law, which 
is one of the Law Society’s functions, and 
then also on a practical level by identifying 
issues with legislation in order to make the 
law work as well as possible.

“The committee also appealed to me 
because of how wide-ranging the work is.

“And it is really stimulating to be following 
the law as it is being changed”, she says.

Ms Theron joined the bar in January 2004.  

She has a civil and commercial litigation 
practice, with particular experience in public 
law and Commerce Act litigation.  She enjoys 
all aspects of court work including managing 
large litigation and working with senior 
counsel and expert witnesses.

Ms Theron completed her � rst degree in 
South Africa. She was awarded the Chap-
man Tripp She�  eld Young Prize as Victoria 
University’s top law student in 1999. As the 
2002 Ethel Benjamin Scholar, a Fulbright 
Scholar and a NYU Graduate Merit Scholar, 
she studied at New York University. She 
graduated with an LLM from NYU in May 2003.

Admitted in May 1999, Ms Theron worked 
as a solicitor for Chapman Tripp from 1999 
to 2002. From October 2002 to April 2003, 
she was an intern at the United Nations 
O�  ce for the Coordination of Humanitarian 
A� airs, Early Warning and Contingency 
Planning Unit in New York. From June to 
December 2003, she was in-house counsel 
with Telecom New Zealand Ltd.

Ms Theron is author of Guide to Company 
Liquidation (LexisNexis, Wellington, 2013), 
author of the chapters on liquidation in 
Heath & Whale on Insolvency and Morison’s 
Company and Securities Law (both published 
by LexisNexis) and co-author of chapters 
on the nature, issue and transfer of shares, 
shareholders’ rights and obligations, and 
amalgamations and compromises with credi-
tors in Morison’s Company and Securities Law.

Special Conditions for new construction contracts standards

Download introductory information from www.derekfirth.com or email dsfirth@ihug.co.nz

nzs 3910:2013 Construction · nzs 3916:2013 Design and Construction · nzs 3917:2013 Term Maintenance

New Law Reform Committee 
deputy convenor

Sisters Willow Jean Prime (left) and Season-Mary Downs, who have won PhD scholarships at Waikato University.

Sisters win PhD scholarships
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employment law, working in � rms in Auckland 
and Tauranga. Anamika Singh has also 
joined Swarbrick Beck Mackinnon as an 
associate. Before the move, Anamika practised 
in a Waikato � rm specialising in employment 
law and civil litigation. Anamika is involved 
in promoting Indian culture in New Zealand. 
She is also on the Board of Dress for Success, 
which encourages and facilitates women in 
getting back into the workforce.

Buddle Findlay has 
appointed Seb Bisley

as a partner in its 
Wellington o�  ce. Seb 
specialises in general 
l i t igation,  with a 
particular focus on 
financial litigation, 

insurance issues and insolvency.

Alexandra Bligh is now a senior solicitor 
at Staley Cardoza Lawyers in Dunedin.

Jeremy Valentine

has been appointed 
General Manager, Risk, 
Legal & Governance 
at The Co-operative 
Bank. Mr Valentine 
has moved to the Co-
operative Bank from 

ANZ Bank New Zealand Ltd, where he was 
associate general counsel.

Hamish Murray has 
been appointed a part-
ner of Sharp Tudhope 
Lawyers in Tauranga. 
Hamish is a private 
client lawyer with a 
particular interest in 
residential, rural and 

commercial property sales, purchases, 
developments, leases, subdivisions and 
� nancing as well as asset protection, trust 
and estate and administration.

Lisa Douglas, Kelly 

Parker and Shyrelle 

Mitchell have joined 
the partnership of 
Heaney & Partners in 
Auckland. Lisa, Kelly 
and Shyrelle are expe-
rienced in commercial 
and insurance-based 

litigation and have for many years served 
the needs of their local authority and insur-
ance clients.

Michelle Dean has joined Swarbrick Beck 
Mackinnon as an associate. After graduating 
with a BA LLB from Auckland University in 
2001, Michelle worked in the commercial 
litigation team of a large national commercial 
law � rm. Since 2004, she has specialised in 

Lisa DouglasLisa Douglas

Shyrelle MitchellShyrelle Mitchell

Michelle DeanMichelle Dean Anamika SinghAnamika Singh

Kelly ParkerKelly Parker
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Holland Beckett has acquired Rotorua-
based � rm McKechnie Quirke & Lewis. This is 
in addition to Holland Beckett’s acquisition 
of Olphert & Associates at the end of 2013. 
McKechnie Quirke & Lewis is a four-partner 
commercial practice which had its main 
o�  ce in Rotorua but also had branches 
in Whakatane and Opotiki. The sta�  from 
Olphert & Associates has moved into the 
former McKechnie Quirke & Lewis premises. 
The lawyers joining Holland Beckett from 
Olphert & Associates are Jim Wynyard, 
solicitor, and Dharmen Prasad, solicitor. 
The lawyers joining from McKechnie Quirke 
& Lewis are Peter Lewis, partner, Phil Kai 
Fong, consultant, Richard Shand, consultant, 
and Colin Handley, consultant. The Rotorua 
o�  ce will be able to deal with commercial, 
property, family and litigation matters. 
Holland Beckett has long been looking at 
expanding its practice into Rotorua and the 
Eastern Bay of Plenty.

Applications for appointment as 

Queen’s Counsel opened today, 14 February.
Applications using the application 

form should be sent electronically to the 
Solicitor-General no later than 14 March.

The Solicitor-General will consult with 
the New Zealand Law Society and the 
New Zealand Bar Association regarding 
the candidates.

Appointments of Queen’s Counsel are 
made by the Governor-General on the rec-
ommendation of the Attorney-General and 
with the concurrence of the Chief Justice. 
The Governor-General retains the discretion 
to appoint Queen’s Counsel in recognition 
of their extraordinary contributions to the 
law in � elds other than advocacy.

The Chief Justice and the Attorney-General 
have issued Guidelines for Candidates. The 
guidelines (and an application form) are 
available at www.crownlaw.govt.nz and set 
out the criteria for appointment and other 
information about the appointment process.

The regulations set a fee of $500 for appli-
cants, re� ecting the costs of the appointment 
process. It is expected appointments will 
be made in May, the Attorney-General, 
Christopher Finlayson, says.

QC applications 
open today

Got
Tweets?

@mylawsociety
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On 28 December 1965 The New Zealand 

Herald ran a story that the Auckland 
District Law Society (ADLS) had begun a 
“new scheme” to train people for a new 
career opening to work in law � rms as legal 
executives. 

The article reports that in times past 
there had been a supply of “law clerks”, 
“young men studying law part-time at the 
universities” to do much of the routine but 
detailed law o�  ce work. However this supply 
of labour was waning as emphasis was 
placed by universities on higher academic 
standards, persuading most law students 
to study full time. 

“It will be a year or two before there are 
su�  cient numbers to warrant a course of 
lectures,” an unnamed lawyer is quoted in 
the article. 

The New Zealand Law Society Newsletter 
over the next few years reported continu-
ing discussions as to whether and how a 
course could be run and if a body called the 
“Technicians Certi� cation Authority” could 
run a “Certi� cate of Legal Administration” 
or a “Certi� cate of Commerce for Legal 
Executives”. 

A survey conducted by the NZLS Council 
in 1969 found that: “From enquiries made, 
there did not seem to be very strong support 
for the training and certi� cation of legal 
executives.” The ADLS, however, would be 
invited to trial a pilot scheme in its area.

The ADLS went ahead, formulated syllabi 
and began tuition, introducing correspond-
ence tuition for those outside Auckland. 

There were seven courses, “Communica-
tion English”, “Legal System”, “Law O�  ce 
Practice”, “Property Law and Practice”, 
“Business Law and Practice”, “Estates 
Law and Practice” and “Litigation Law and 
Practice”. (The English course was dropped 
in the late 1980s.)

Limited institutional teaching began in 
1973. By 1974, seven “technical institutes” 
o� ered one or both of the “Legal Executives 
Certi� cate of the New Zealand Law Society” 
and the Technicians Certi� cation Authority’s 
“New Zealand Certi� cate in Law”. The latter 
course had virtually the same subjects as 
the NZLS course but had three additional 
subjects, “Selected Legal Studies”, “Taxation 
Law in New Zealand”, and “Family Law and 
Practice”. These latter three courses added 

at least a year to most students’ study.  
In 1975 the Technical Correspondence 

Institute (now the Open Polytechnic of New 
Zealand) began teaching some subjects in 
both courses for students away from the 
main centres. Students who lived within 16 
kilometres of a centre in which the certi� cate 
was taught by class contact had to get a letter 
of permission from the principal of the local 
institute to enrol in the correspondence course.

After some controversy, there was report-
edly an almost unanimous opinion that 
the NZ Certi� cate in Law was too long for 
the needs of the profession and students. 
The syllabus committee of the Technicians 
Certi� cation Authority recommended its 

course be changed to become identical with 
the ADLS developed course. 

On 6 March 1975 the New Zealand Law 
Society’s Legal Executives Committee 
recommended (by a 7 to 3 majority) that 
the new shortened Technicians Certi� cation 
Authority course be supported and the ADLS 
developed course be dropped.

However, the Council of the New Zealand 
Law Society decided on 21 March 1975 “by a 
big majority” that the course developed by 
the ADLS would be at least initially supported 
and administered by the ADLS on behalf of 
the NZLS. Transfers would be accepted for 

Legal Executives – a 50 year success story

Karen O’Reilly of Wellington, who was the top graduate from the most recent 2012 New Zealand Law Society Legal 
Executive Diploma examinations, with Gordon Churchill, who is head of the Legal Executive Diploma course at Whitireia 
New Zealand, where Karen studied.

By Cedric Hunt

Continued on following page ...
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any students who had started the Technicians 
Certi� cation Authority course. 

This decision brought to an end eight 
years of negotiations between the Techni-
cians Certi� cation Authority and the NZLS. 
The Technicians Certi� cation Authority 
course – which had been run in Auckland, 
Wellington and Christchurch – had reportedly 
few enrolments in 1974 and was closed at 
the end of 1975.

After completing their studies the previ-
ous year, in 1976 the � rst 19 students (10 
women and nine men) were awarded their 
Certi� cates of Attainment. The “Certi� cate 
of Attainment” title appears to have been 
adopted in recognition that a legal executive 
would need practical experience as well as 
an academic quali� cation, although it was 
recognised that there was no restriction on 
the use of the “legal executive” title.

By 1976 the ADLS was able to report in its 
newsletter that it had handed on � ve of the 
seven courses for teaching by correspondence 
to the Technical Correspondence Institute (TCI). 

ADLS correspondence students had had 
to mark their own course work answers 
from supplied model answers but the TCI 
o� ered “a complete service”, marking and 
grading answers. By 1978 all seven courses 
were o� ered by the TCI.

Administration of the course was trans-
ferred in the late 1980s from the ADLS to 
the New Zealand Law Society in Wellington. 

The National Administrator has for much 
of this time been Elizabeth Berry and in 
1995 Dr Cordelia Thomas was appointed as 
Course Director. In 1991 a syllabus review 
was conducted and changes made. 

The � rst of May 1975 saw the incorporation 
of the New Zealand Institute of Legal Execu-
tives Inc (NZILE) as a professional association 
for legal executives. The institute had 29 
founding members, 21 of whom were men.

NZILE appointed an executive o�  cer, 
Jo Buckton, in 2001 and opened an o�  ce 
in 2003. It has intelligently and steadily 
advocated for the recognition of its members 
and introduced the brand of “Registered 

Legal Executive”. 
Registered Legal Executives have received 

some statutory recognition thanks to NZILE’s 
e� orts. Membership of NZILE now exceeds 
600 and over 90% are female. What may 
have been an initial expectation that this 
would be a male-dominated occupational 
group has turned out just the reverse.

Following a New Zealand Quali� cations 
Authority review, the title of the quali� cation 
was changed to the “New Zealand Law 
Society Legal Executive Diploma” from 2010 
and recognised as being at level 6. 

After its sometimes wavering beginnings, 
the quali� cation, evidenced by the support of 
the profession and continuing steady demand 
for enrolment, has proved its usefulness 
to the profession and to generations of 
students who have found ful� lling careers 
working in law � rms. 

Cedric Hunt is principal lecturer in law at the 
Open Polytechnic of New Zealand School of 
Business.

Registrations are now open for the 

27th CLANZ Annual Conference.
The conference will be held in Dunedin 

on 15 and 16 May. The evening before the 
conference begins, Otago University Law 
School and CLANZ are welcoming delegates 
to Dunedin with a function at the university.

The conference theme is Back to School.  
“We are working hard to create a high calibre 
programme for our members so do include 
conference attendance in your CPDPR (Con-
tinuing Professional Development Plan and 
Record),” CLANZ President Grant Adam says. 

“Aside from the knowledge gained to 
enhance your in-house abilities, and from 
the excellent networking opportunities, 
attending the conference can enable you to 

satisfy a good proportion of your required 
[CPD] hours with streamed sessions that 
let you customise your learning.”

The conference director Ian Hasell says 
he is “looking forward to hearing from the 
CEO of Virgin Group, former Kiwi lawyer 
Josh Bayliss, who has kindly agreed to travel 
from Geneva to speak to CLANZ delegates 
in Dunedin. We are also delighted that 
Trevor Faure, global general counsel of 
Ernst and Young Global, is coming out from 
London this year to speak in person, after his 
video conference session last year. ” Other 
drawcard speakers include Bob Santamaria, 
group general counsel of ANZ; Ann Brennan, 
chief legal advisor, Ministry of Business, 
Innovation and Employment; Dr Katie Elkin 
of the Health and Disability Commission 
and executive consultant Emily Morrow.

To register, go to www.clanzonline.org.

CLANZ Conference registrations open

This is the world’s longest prison sentence, handed down 
to Chamoy Thipyaso in 1989. She was sentenced in Bangkok 
after she was found guilty of defrauding more than 16,000 
Thais in a pyramid scheme worth $204 million at the time. 

Seven of the 10 longest sentences were handed down in the 
United States. The longest of these was 30,000 years given 
to Oklahoma child rapist Charles Scott Robinson in 1994.

The longest � nite sentence handed down in New Zealand 
was 33 years, given to William Bell in February 2003 for 
killing three people at the Mt Wellington-Panmure Returned 
Services Association on 8 December 2001. The minimum 
non-parole period of 33 years was, however, decreased to 
30 years on appeal. 

141,078
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Well over 50 years after the � rst King’s 
Counsel was appointed in the Common-
wealth, the � rst women were appointed 
Queen’s Counsel in New Zealand.

The � rst woman in the Common-
wealth to become a King’s Counsel 
was Helen Kinnear, who was admitted 
to Canada’s inner bar in 1934.

Two women became the United 
Kingdom’s � rst King’s Counsel when 
Helena Normanton and Rose Heilbron 
were appointed in 1949.

Now the Chief Justice, Dame Sian 
Elias was one of the � rst two women 
Queen’s Counsel appointed in New 
Zealand when she and Lowell Goddard, 
later to become Justice Goddard, took 
silk in 1988.

The rank itself is well over 400 years 
old. In 1597, Sir Francis Bacon became 
the � rst Queen’s Counsel extraordinary, 
before the title was formally styled 
King’s Counsel in 1603.

L aw y e r s  H o l ly 

Hedley, Rina See and 
Tim Cochrane have 
been awarded New 
Ze a l a n d  P e g a s u s 
Scholarships for 2014.

Ms Hedley has been 
working in the specialist 
health litigation team 
at Buddle Findlay in 
Wellington since she 
graduated from Otago 
University. “I have a 
real passion for health 
law … and I hope to use 
my time in London as a 
Pegasus Scholar to gain 
further experience work-
ing in health related 
litigation,” she says. 

A graduate of Auck-
land University, Rina 
See is a solicitor with 
Meredith Connell in 
Auckland. Before that, 
she was a judge’s clerk.

She has asked to fol-
low barristers in London who are involved 
in criminal or regulatory work.

Mr Cochrane, also an Otago University 
graduate, is an associate at Kensington 
Swan in Wellington. “The Pegasus will allow 

I n t e r n at i o n a l 

management con-
sultancy, the Boston 
Consulting Group, 
has awarded a $15,000 
scholarship to Auck-
land University law 
student Brierley Penn.

It is the third successive year the scholar-
ship has been won by an Auckland University 
student and Brierley was the top applicant 
from Australia and New Zealand.

Ms Penn is completing a conjoint LLB 
(Hons) and B Com, and has also completed a 
Certi� cate in French. Her scholarship comes 
with a job o� er at BCG in Sydney and Ms 
Penn will take up the opportunity to work 
for the company.

Pegasus scholars

»
»
»
»
»
»

me to work in a top barristers’ chambers in 
London for a period of six weeks to develop 
my experience and networks,” he says. 

The Inner Temple, one of the Inns of 
Court in London, established the Pegasus 
Scholarship Trust in 1987 with the aim of 
building links between the legal professions 
of the many countries in the world who live 
under the common law system.

Top in Australasia

The
First

Women
Queen’s 
Counsel

Holly HedleyHolly Hedley

Rina SeeRina See

Tim CochraneTim Cochrane

lawsociety.org.nz/cpd

Visit the Law Society website 
for up to date information, and 
resources such as a template 

CPD Plan & Record.
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Practising WellPractising WellPractising WellPractising WellPractising Well

Everyday mindfulness made easy

Let’s take a minute to think back on 

the memories of our life. I can be pretty certain 
that the ones that come to the front are the 
ones in which you were fully engaged in some-
thing, be that playing with your children, your 
wedding day or graduating. It is less likely you 
will be remembering your mundane day in the 
o�  ce or cleaning the kitchen cupboards out.

Life can often become one endless list of 
chores and commitments and this leaves us 
with less time to really enjoy and experience 
life. Mindfulness is a way in which we can 
start to re-introduce this into our lives and 
our workplaces.

Only when we are fully present can we 
see and experience the real beauty around 
us. The small things in life which we often 
miss can be the most amazing if we give 
them time. Our human instinct is to think 
about the past and focus on the future, but 
while this is important we are all too often 
missing what is happening in the present.

This all sounds wonderfully easy and I 
suppose if you are attending a yoga session or 
a temple and really focusing then it may well 
appear easy, but bringing mindfulness to our 
everyday life and our working environment 
is not quite so easy, so here are some tips 
on how to do this.

Just breathe
Breathing is something we all do but rarely 
think about. We generally only notice our 
breathing when there is something di� erent 
about it, such as after walking up a hill and 
gasping for breath. But it is there all the 
time and can be a good starting point when 
practising and developing mindfulness.

There is a connection between our breath-
ing and our thinking. If we are in a stressed 
state and our thoughts are racing, often our 
breathing increases in speed and becomes 
quite shallow, whereas when we are calm 
and relaxed breathing rates tend to drop 
and a much fuller and deeper breath is used.

So by developing our skills in being mindful 
about our breathing we can, in fact, train 
ourselves to remain calm in the more stressful 
encounters we have in life and work and 

produce a much clearer mind for critical 
thinking in stressful situations.

So how do we do it? 
• Focus on your lungs � lling with air as you 

take a deep breath in and notice how they 
contract when you exhale.

• Take long, slow deep breaths which take a 
count of three to inhale and gently exhale 
to a count of three.

• Stay focused on the breathing, feeling 
your lungs � ll and empty.

• Your thoughts are likely to wander. That’s 
ok. Just simply acknowledge this and bring 
your thoughts back to your breathing.

• Do this for � ve minutes. As you develop 
your skills you can extend the time period 
and even the count from three gradually 
working up to seven.

By bringing your attention to your breathing, 
you are able to relax the body and mind 
which in the middle of a hectic day can be 
a great stress buster and allow us to think 
more clearly.

Chill out
Remember that when your mind is full and 

busy, this impacts on your physical body 
sensations and can activate the natural 
stress response. Being mindful, though, 
can help reduce your body’s need to kick 
start the stress response so frequently. 
Mindfulness can help reduce stress.

Allowing you some space, it gives you 
time to accept what is happening rather 
than � ghting it, which is what people often 
do when feeling overwhelmed. It gives you 
time to step outside of the situation and 
really see it clearly, which can help you 
� nd solutions.

By staying in the present moment you can 
really focus on it, rather than being distracted 
by thoughts about the past and future.

When you calm your mind and reduce your 
thought, you are able to see more clearly, 
so rather than the negative emotions which 
can take over when people are stressed and 
in turn produce negative self-talk instead 
you will be more able to think in a positive 
way and focus only on the here and now and 
how to solve the issue at hand.

Mindfulness in the workplace
It is important to start your mindful practice 
slowly and don’t rush it. There is no hurry. 
Remember anything that is worth doing 
well is worth doing poorly at � rst.
• Make a commitment to spend � ve minutes 

a day being mindful of your breathing.
• Take a few minutes each day to focus on 

your thoughts, so rather than rushing 
into the o�  ce, grabbing your co� ee and 
mu�  n and getting straight to it, take a 
minute to sit and think about how you 
feel in that moment, what are the smells 
and sounds around you.

By Melanie Shaw

Only when we 
are fully present 
can we see and 

experience the real 
beauty around us
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• Slow down. If you rush you miss things. 
Deadlines need to be met, but try to take 
time in your day to do an activity slowly.

• Find some time at the end of your working 
day to re� ect on the day. Try not to judge 
yourself or others. Simply notice your 
feelings about events or situations and 
accept these for what they are.

Be human
Remembering that you are human is a great 
tool to use when we feel under pressure to 
perform and keep performing. We will get 
things wrong, and this is ok. We will behave 
in ways that we don’t like sometimes, and 
that is ok. By accepting ourselves as we 

truly are (warts and all) we are allowing 
ourselves to be true.

This is often the hardest thing as we 
live and work in a culture which strives for 
perfection not only in the workplace but in 
all aspects of our lives. Perfection is hard 
to live up to and can create tremendous 
pressure and stress for people. 

Take time out each day just to “be”. 
That could mean just sitting in your chair 
in silence and spending time with your 
thoughts or focusing on your breathing, 
or it could be taking time for a walk in the 
park and really allowing yourself to see the 
beauty around you and hear the sounds 
and smell the smells for no reason other 

than just being present.
There is so much to see and notice if only 

we just took the time. Children are experts 
at this. They spend a lot of their time in 
the here and now and their curiosity for 
all things new and different is a wonderful 
thing. So for a child a puddle is not just 
leftover rain that is annoying when you 
have nice shoes on. Instead it becomes 
an interesting pool of water which is fun 
to run through and feel the wetness soak 
into your socks.

So go on: take a moment to run through 
that puddle. It really will be worth it.

Melanie Shaw has 20 years’ experience of 
working in the mental health � eld and has 
specialised in trauma therapy work in the 
United Kingdom where she has spent most of 
her career. While in New Zealand, Melanie has 
worked in in-patient settings as a senior clinician 
specialising in mental health rehabilitation 
and recovery with service users with high and 
complex needs. Melanie is now the mental 
health specialist at Lifeline Aotearoa where 
she works to support, develop and oversee 
mental health services with a signi� cant focus 
on the National Depression Initiative and peer 
support services.

Photo by meditationmusic.net CC-By-NC-SA
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Welcome back to this, the first 

litigation column for 2014. With the label 
of global “rock star economy” being thrown 
about in New Zealand like underwear at a Neil 
Diamond concert, many in the � eld of civil 
litigation in particular may start to see their 
practice change focus, away from problems 
associated with a falling economy toward 
problems associated with a booming one.

Whether or not there is truth in the saying 
that lawyers prosper no matter the state 
of an economy I predict that, on average, 
the fortunes of litigators will be on the up 
throughout 2014 and beyond.

Over the coming columns I hope to 
continue to provide a mix of views both 
technical and structural on speci� c aspects 
of litigation, attempting as I go to relate 
those to how and why the system operates 
the way it does.

My intention is to raise questions, a prod-
ding if you will, for all of us to consider. I 
also hope to provide useful suggestions 
for litigators that will help to ensure they 
stay on top of their game, and perhaps, if 
I may be so presumptuous, even improve 
their practice.

The adversarial process is, after all, 
merely a re� ection of the norms (actual 
and aspirational) of the society we live in, 
and as society changes (let alone as science 
changes) so, too, should the system. My 
hopefully timely reminders of the connection 
between practice and societal norms will, 
� ngers crossed, serve you well in your busy 
practices.

Over the coming editions I will examine 
a number of issues, including improperly 
obtained evidence in the little explored area 
of civil litigation and some of the possible 
consequences of the scienti� c evidence show-
ing the weakness of demeanour evidence. 
For today, however, I want to look at visual 
identi� cation evidence.

Visual identi� cation evidence is a bread 
and butter area for all criminal law litigators. 

Its admissibility is prescribed clearly by 
legislation and, on the face of it, it makes 
a very poor topic for a column such as this.

But there is something peculiar about 
identi� cation evidence. At base, our reliance 
on it seems intuitively sound, but science 
would suggest we are, at times, altogether 
too smug, too secure and too formulaic in 
our approach to it.

Visual identi� cation is a form of evi-
dence that is susceptible to two particular 

weaknesses.
The � rst is the unwavering certainty that 

often accompanies facial identi� cation (even 
when such an identi� cation is wrong), and 
the second is our willingness to believe 
those who say “he (or she) did it”.

The frailty of dock identi� cation has also 
long been recognised. Most are familiar with 
the folklore of a witness pointing out a judge 
or prosecutor when being asked whether 
they could see in court the evil wrongdoer 
from the night in question. However, most 
times witnesses are faced with a fairly simple 
choice – the judge, registrar, lawyers or the 
person � anked by two prison guards? From 
the perspective of proving or undermining a 
case, however, no matter the surety of cor-
roborating evidence supporting the identity 
of an accused, the failure to have admitted 
into evidence a positive identi� cation of an 
accused will often see a strong case fatally 
undermined.

The dangers of relying too heavily on 
identi� cation evidence have not been lost 
on the development of the law of evidence 
here in New Zealand and around the common 
law world.

A peculiar aspect of this area is that despite 
the weakness but vital importance of such 
evidence many still seem to regard the 2006 
legislative regime for the admissibility of 
identi� cation evidence as a waste of time 
and ultimately unnecessary.

Annoyance at having to adhere to such 
procedures belies the fact that the majority of 
miscarriage of justice cases in many overseas 
criminal jurisdictions concern problems with 
identi� cation.

This column has been prompted, in part, 

The importance of identifying Ernest
By Dr Chris Gallavin

There is 
something 

peculiar about 
identi� cation 

evidence
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by a number of recent stories I have heard 
relating to the actions of some prosecution 
agencies and their near wilful ignoring of the 
requirements of s45 of the Evidence Act 2006.

In one case, the reluctant and very belated 
photographic montage that was put together 
for a complainant to identify their attacker 
resulted in the positive identi� cation of a 
third, to then, unsuspected person who 
happened to live near the complainant and 
had relevant previous convictions. Charges 
were then dropped against the defendant for 
whom that montage had for months been 
regarded as unnecessary. This all occurred 
only a matter of weeks before the scheduled 
defended hearing.

Other accounts include a group of my law 
students being used for a particularly rare 
line up where my clean cut and well-dressed 
boys (and they were “boys”) were stood next 
to a mature man, who was heavily tattooed, 
bald and wore a police boiler suit while the 

complainant walked up and down less than 
an arm’s length away.

Other stories include the perceived di�  cul-
ties in � nding photographs of comparable 
individuals, and in one non police prosecu-
tion, the fact that the prosecution o�  ce did 
not have any photographs readily available 
for a montage.

Adherence to the provisions of s45, I am 
sure, is a hassle that most investigators 
would gladly do without, but those provisions 
are there for good reason.

For litigators and judges it is important 
to understand the science that has led to 
the development of s45. In this way, the 
seriousness of delays in undertaking a formal 
identi� cation, total absences of any formal 
identi� cation and half-hearted attempts at 
identi� cation, will be better understood. 
As a consequence, the ambit of exceptions 
allowed for under the legislation and the 
common law will be kept narrow.

In this area, the letter of the law very 
closely mirrors the spirit of the law, giving 
real substance to the notion of the Evidence 
Act being a code. There are a number of 
publications that give an outline of the 
science and consequent frailty of identi-
� cation evidence. Although reading them 
may seem suitable only for law students, 
a knowledge of the “why” question in this 
area may just well prove particularly useful 
to frustrated litigators faced with an absence 
of prosecution commitment to the need for 
formal identi� cation.

Dr Chris Gallavin is an Associate Professor and 
Dean of Law at Canterbury University. He has 
published extensively on criminal justice and on 
evidence and procedure in particular. He is the 
author of the appellant handbook, Evidence
(LexisNexis, Wellington, 2008), and regularly 
undertakes consultant work in the area of the 
law of evidence.

Photo by Victoria Pickering CC-By-NC-ND
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TechnologyTechnologyTechnologyTechnologyTechnology

The exponential growth in the volumes 

and sources of electronic information adds 
complexities to the legal process that chal-
lenge traditional practices. As the document 
volumes increase (which is happening in every 
matter), then so too will the challenges and 
costs of managing the information.

Compounding these challenges are greater 
pressures from both the courts and clients to 
ensure the discovery process is proportionate 
and cost e� ective.

It has now become too expensive to “eye 
ball” every document, which may have been 
possible in a paper-based world. We simply 
need new practices to respond to these 
challenges to enable lawyers to get to the 
key documents quickly and cost e� ectively.

Options like predictive coding have 
emerged to enable a more proportionate 
and cost e� ective discovery process by 
prioritising what lawyers look at.

Challenging traditional practices
The eDiscovery landscape continues to evolve 
and discovery can no longer be managed 
proportionately or cost e� ectively solely 
relying on traditional practices. Managing 
electronic documents in the same way as 
paper will only lead to greater ine�  ciencies 
and increased costs. 

Much of the time and money spent on 
discovery exercises can be avoided.

Recent reports estimate that 70% of dis-
covery costs are incurred at the document 
review stage. In a manual document review, 
many of the documents that lawyers come 
across are irrelevant for discovery purposes, 
which adds an unnecessary burden and cost 
to the review exercise.

Traditionally a document review would 
have involved a linear process of reviewing 
“document by document”. Aside from the 
increased cost, a linear process will not be 
as consistent or accurate as practices that 
fully leverage the use of technology.  

Solely human review is not always as 

Facilitating a more proportionate and cost 
effective discovery process
By Andrew King e� ective as one may think. Large scale 

manual reviews involving numerous lawyers 
often produce inconsistent results as the 
review team may have varying degrees of 
knowledge about the subject matter. Many 
of the calls made by the initial reviewers 
frequently have to be corrected by senior 
lawyers later in the process – creating 
additional, yet avoidable, work and cost.

Problems with keyword searches
To reduce document volumes many lawyers 
have turned to using keyword searches 
to isolate what they consider is the most 
important information. 

The reality is that keyword searches are 
not e� ective in getting to the key documents, 
as they have the potential to miss things. 
Even after considerable time and e� ort 
testing and re� ning search terms, the results 
may produce documents that are not in the 
context intended. 

It is important to come up with new prac-
tices that reduce the volume of documents 
that require lawyers to review, and at the 
same time allow the legal team to get to the 
most important information at an earlier 
stage. It is becoming increasingly di�  cult 
to undertake discovery obligations without 
making more e� ective use of technology.

Predictive Coding – a 
proportionate approach
Predictive coding is developing as a propor-
tionate option to improve the e� ectiveness 
of a document review. 

What is predictive coding?

Predictive coding is technology that analy-
ses the decisions of a human review of a 
sample set of documents. The software 
then prioritises or ranks the remainder of 
documents based on the decisions made 
on the sample documents. The documents 
can then be reviewed by lawyers, usually 
identifying the key documents � rst. 

Predictive coding is also commonly known 
as Technology Assisted Review, Computer 
Assisted Review, Assisted Review or even Pri-
oritisation Technology. No matter what the 
technology is called, they all essentially do 
the same thing – accelerating the document 
review by combining human expertise and 
technology.

How the predictive coding 

process works

The predictive coding process can di� er 
slightly depending upon the choice of pro-
vider and software, although generally the 
process will be: 
• a senior lawyer with detailed knowledge of 

the case will review a sample set of docu-
ments to “train” the system, identifying if 
documents are “relevant” or “not-relevant”;

• the software then learns by the calls 
made by the lawyer using algorithms to 
recognise word meanings and associations 
between documents and their relevance. 
These characteristics are then applied 
across all of the remaining documents, 
to predict the likely relevance;

• it is an iterative process that continues 
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with a lawyer reviewing further documents 
to improve the accuracy. The software 
continues to learn with the more docu-
ments reviewed. This process continues 
until the legal team is satis� ed with the 
con� dence in the document categorisation 
being returned;

• the documents are then prioritised to 
enable the � nal review by the legal team.

Addressing lawyers’ reluctance 
about technology
For a long time there has been apprehension 
from the legal fraternity about the use of 
any technology that may take away from 
the importance of the role of the lawyer. 
There is always a typical reluctance for 
lawyers to move away from what they are 
accustomed to. 

Using a computer to select what lawyers 
are to look at has been happening for years 
through the use of keyword searches. Key-
words were usually comfortable for lawyers, 
despite them frequently not appreciating 
their lack of e� ectiveness. 

Many may initially use predictive coding 
as a quality control tool to gain con� dence 
in how it works against the calls made in a 
traditional review exercise.

The leading predictive coding products 
now allow the ability to audit the calls made. 
This transparency has helped provide greater 
con� dence to lawyers about the use of 
predictive coding. Most studies justify the 
calls made and the improved accuracy over a 
traditional human review. Predictive coding 
will be more precise than a human review 
as humans get tired and humans make 
inconsistent mistakes. Computers do not ! 

The software is not a “silver bullet” and 
will not replace the role of the lawyer.

Reinforcing the importance of 
the role of the lawyer
Using predictive coding can maximise the 
expertise of the lawyer, especially the lawyer 
with expert knowledge about the matter 
who reviews the sample set of documents.

The choice of who is to conduct the initial 
review of the training set is crucial. It is 
important to use the expertise of a lawyer 
who is knowledgeable about the matter. If 
not then the results may be of a poor quality.

The software does not make the � nal calls 
on documents, but instead prioritises the 
information for lawyers to review. The legal 
team can then devote their energies into 
looking at the most important information, 
instead of trawling through large volumes 
of irrelevant material. By grouping similar 
documents together, the technology enables 
a more consistent and accurate document 
review. The irrelevant documents can quickly 
and easily be removed from the review set.

When to deploy predictive 
coding
The option of predictive coding software 
(or document prioritisation) is identi� ed 
in the Discovery Checklist (in Schedule 9 of 
the rules) as one of the options that parties 
should consider on all matters.

Predictive coding will most commonly be 
used when there are large document volumes, 
although it can also be very e� ective on 
smaller cases especially when a � rm does 
not have the internal resource to review 
information. 

The software can help provide smaller � rms 

with a signi� cant competitive advantage 
over � rms that may persist with traditional 
manual practices. Firms may be able to run 
larger document cases, without having to 
acquire additional resource. 

Predictive coding is already being used in 
New Zealand law � rms, especially by those 
that need to look at more innovative ways 
to compete with larger � rms. 

Predictive coding alone will not reduce 
the cost of discovery nor will it be right for 
every case. It is still important to devise a 
suitable strategy to suit the requirements 
of the case. Predictive coding is just one of 
many tools available to help manage the 
challenges of the eDiscovery process. Like 
any comprehensive strategy, the approach 
should always involve sampling, testing and 
iteration of the process.

The choice of provider and 
software is crucial
It is important to not underestimate the value 
of using leading providers and software.  It is 
imperative to align yourself with a provider 
who has considerable experience as well as 
proven predictive coding software.  

Devising an appropriate work� ow and 
methodology is crucial, as it takes more time 
at the outset to set up your strategy. It is 
important that your strategy and software 
is able to adapt if new information emerges 
or the issues change.

Independent advice about the bene� ts 
and limitations of predictive coding providers 
and software can be invaluable to make an 
informed decision as to whether it is right 
for the requirements of your matter.

Conclusion
Today’s increasing data volumes and subse-
quent costs require us to look at changing 
traditional practices if discovery is to be man-
aged proportionately and cost e� ectively. 

Predictive coding combines the expert 
knowledge of lawyers with technology to 
help facilitate a more proportionate approach 
to managing the discovery process.

By prioritising what lawyers look at, tools like 
predictive coding are options where technology 
can be applied to assist lawyers get to the 
key documents quicker, cheaper and more 
accurately than traditional practices.

Andrew King is a litigation support consultant 
at E-Discovery Consulting (www.e-discovery.
co.nz), where he advises on strategies and tools 
to simplify the discovery process, including 
providing independent eDiscovery software 
advice. Andrew can be contacted on 027 247 
2011 or andrew.king@e-discovery.co.nz.
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Until recently, dealing with civil 

proceedings which had a trans-Tasman 
element to them was cumbersome. On 13 
October 2013, the Trans-Tasman Proceedings 
Act 2010 (TTPA) came into force. Along with 
an Australian act with the same name, it has 
greatly simpli� ed this process.

The TTPA arises out of the Trans-Tasman 
Agreement (the agreement) which was 
concluded between the New Zealand and 
Australian governments in 2008. The agree-
ment’s objective was to streamline the 
process for resolving civil proceedings with 
a trans-Tasman element in order to reduce 
costs, improve e�  ciency, and minimise 
existing impediments to enforcing certain 
judgments and regulatory sanctions.

The TTPA modernises and reforms civil 
proceedings which involve a trans-Tasman 
element. The changes are reciprocal so 
reference in this article to New Zealand 
courts, proceedings or judgments can be 
taken to also apply to Australian courts, 
proceedings or judgments.

The biggest changes include streamlining 
the service of New Zealand proceedings in 
Australia, introducing statutory criteria for 
determining the most appropriate jurisdiction 
and reforming the registration of Austral-
ian judgments in New Zealand. The TTPA 
also provides for remote appearances to 
be made in either jurisdiction (re� ecting 
the availability of remote technology) and 
allows interim relief to be granted by New 
Zealand courts in Australian proceedings.

Service of proceedings
Before the introduction of the TTPA, service 
in Australia of proceedings commenced in 
New Zealand was subject to the same rules 
as service in any other overseas country (ie, 
the procedure in High Court Rules 6.27-6.29). 
These rules provide that certain types of 
proceedings may be served overseas as 
of right, while other types of proceedings 
require the court’s leave.

The TTPA treats service of proceedings 
across the Tasman di� erently from service 
in other overseas jurisdictions. Proceedings 

Trans-Tasman proceedings
By Kimberly Jarvis

Order our unique, specialised template and be ready for mandatory 
CPD recording from 1 April 2014
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can now be served in Australia in the same 
way that service is required or permitted in 
New Zealand (subject to some exclusions) 
and the e� ect is the same as if the document 
had been served in New Zealand. All types 
of proceedings may be served in Australia 
without the need to apply for leave.

Proceedings served in Australia must be 
accompanied by a notice in the prescribed 
form setting out the steps that the defendant 
must or may take in relation to the proceed-
ings and the consequences of service upon 
the defendant. Failure of a party to serve this 
notice does not invalidate the proceeding or 

a step in it, but the court may make an order 
setting aside the proceeding or a step in it 
if the notice has not been served.

If the defendant wishes to � le an appear-
ance or response once served, they have 
the longer of 30 working days or the period 
provided for in the relevant procedural rules 
to do so. This is consistent with the period in 
which response documents are required to 
be � led by parties served in other overseas 
jurisdictions.

Most appropriate forum
The TTPA changes the way that the most 
appropriate forum is determined. Previously, 
the court was bound to dismiss proceedings 
that had been served without leave and 
were subject to a protest to jurisdiction 
by the defendant unless the plainti�  could 
convince the court to assume jurisdiction.1

In deciding whether to assume jurisdiction, 
the court would weigh the strength of the 
plainti� ’s case against the defendant and 
all of the circumstances of the case.2

Now, under the TTPA, the defendant may 
apply to the court for a stay of the proceeding 
within 30 working days of service on the 
grounds that an Australian court is the more 
appropriate forum for the proceeding. The 
court has the discretion to stay the proceed-
ing if it is satis� ed that an Australian court 
has jurisdiction to determine the matters in 
issue and is the more appropriate court to 
determine those matters. In determining 
whether the Australian court is the more 
appropriate court, the court must take into 
account eight matters which are listed in 
s24(2). Many cases under R6.29 considered 
some of the factors set out in s24(2), so will 
provide guidance on how the court may deal 
with these matters. The main change is that 
the court is now required to consider each 
of the eight matters in every case.

The cases under R6.29 focus heavily on 
the strength of the plainti� ’s case as a 
determining factor. The strength of the 
plainti� ’s case is not one of the matters in 
s24(2), but could be covered by the catch-all 
provision in subsection (h), which incorpo-
rates any other matters the court considers 
relevant. It is also interesting to note that 
the corresponding Australian TTPA s(19) 
expressly prohibits the court from taking 
into account the fact that the proceeding was 
commenced in Australia. There is no such 
prohibition in the New Zealand TTPA and if 

The TTPA 
changes the 

way that 
the most 

appropriate 
forum is 

determined 

24 · LawTalk 835 · 14 February 2014



the court considered that matter relevant, 
it would be entitled under subsection (h) 
to take into account the country of origin 
of the proceedings.

Exclusive choice clauses
A factor considered in pre-TTPA cases was 
whether the parties had agreed upon an 
exclusive choice of court in their contract.

The TTPA, in s25, puts greater weight on 
exclusive choice of court agreements and 
requires the court to give e� ect to these 
agreements in most circumstances. There 
are some exceptions set out in s25(2) includ-
ing where the agreement is null and void; 
a party lacked capacity; it would lead to 
manifest injustice; it could not reasonably 
be performed due to reasons beyond the 
control of the parties; and the chosen court 
has decided not to determine the matter. 
However, it is likely that in most cases the 
court will give e� ect to the clause.

Registration and enforcement of 
judgments
The TTPA creates a code for dealing with 
the enforcement of Australian judgments 
in New Zealand. Judgments which meet 
the de� nition of a “registrable Australian 
judgment” in s54 may be registered in New 
Zealand under the TTPA (s56). For most civil 
proceedings this requires the judgment to 
be a � nal and conclusive judgment given 
in an Australian court. Unlike the previous 
legislation, the Reciprocal Enforcement 
of Judgments Act 1934, the TTPA does not 
distinguish between money and non-money 
judgments in general civil proceedings.

To register a judgment, a party must apply 
to the New Zealand court in the prescribed 
form within six years of the judgment being 
delivered. Once a judgment has been reg-
istered, it has the same force and e� ect for 
enforcement as if it were a judgment given 
in the court where it has been registered.3

The TTPA provides that registration may 
be set aside on application by a liable person 
within 30 days after being served with notice 

of the registration if the court is satis� ed that 
the judgment was registered in contravention 
of the TTPA or that enforcement would be 
contrary to public policy or the judgment 
related either to immovable property or 
movable property in an action in rem which 
was outside Australia at the time of the 
original proceeding (s61). The court also 
has the power to stay enforcement of a 
registered judgment to allow the liable party 
to challenge the judgment in Australia (s65).

Exclusions
Some matters are excluded from the TTPA. 
Matters which are excluded from the TTPA 
as a whole include the dissolution of a mar-
riage; spousal/partner maintenance; and 
child support. Other matters are excluded 
only from certain provisions of the TTPA. 
For example, interim payments, discovery, 
warrants for arrest of property and matters 
relating to trans-Tasman evidence4 are mat-
ters excluded from the interim relief a New 
Zealand court can grant in an Australian 
proceeding (s31(2)).

Interestingly, the excluded interim relief is 
not identical in the corresponding Australian 
TTPA provision, which excludes only a war-
rant for arrest of property from the interim 

relief that an Australian court can grant 
in a New Zealand proceeding. The TTPA 
also excludes certain types of proceeding 
from registration (s54(2)), recognition and 
enforcement.5

Predictions
The procedural ease of proceedings under the 
TTPA is likely to lead to increased litigation 
between trans-Tasman parties. It is therefore 
important for practitioners under the TTPA 
to have experience in civil procedure in both 
Australia and New Zealand. There is also 
likely to be an increase in exclusive choice 
of court clauses in contracts given the force 
of these clauses in the TTPA.

In terms of the s22 procedure to stay 
proceedings in favour of a more appropriate 
jurisdiction, it may be the case that Austral-
ian courts are more likely to grant such a 
stay than New Zealand courts. Australian 
courts are more familiar with and ready 
to facilitate the transfer of proceedings 
to other jurisdictions due to the country’s 
federation arrangements.6 It is also the 
case that New Zealand courts are entitled 
to take into account the country of origin 
of the proceedings, whereas the Australian 
courts are prohibited from doing so.

Kimberly Jarvis is a barrister at Kelly Cham-
bers with Raelene Kelly. Together they have 
experience in New Zealand and Australian 
jurisdictions and particular interest in Trans-
Tasman proceedings.

1. High Court Rule 6.29.
2. Kuwait Asia Bank EC v National Mutual Life Nominees Ltd (No 

2) [1989] 2 NZLR 50 (CA) at 54, upheld by the Privy Council 
in Kuwait Asia Bank EC v National Mutual Life Nominees Ltd 
[1990] 3 NZLR 513 (PC) at 522-525.

3. S63 TTPA. This is provided that notice of the registration 
has been served on every liable person. If notice has not 
been served, then the judgment is enforceable as a New 
Zealand judgment only after 45 working days after the 
day of registration.

4. Under sub-parts 1 & 2 of Part 4 of the Evidence Act 2006.
5. See Trans-Tasman Proceedings (Speci� ed Australian 

Insolvency Judgments Excluded From Recognition or 
Enforcement in New Zealand and Excluded Matter) Order 
2013, clauses 4 & 5.

6. See for example s5 Jurisdiction of Courts (Cross-Vesting) 
Act 1987 (Clth) and mirror legislation in each state.

CHRISTINE WILSON
Advertising Co-ordinator

advertising@lawsociety.org.nz
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In this article I wish to cover several 

issues that have been the source of recent 
inquiries.

Closing a lawyer’s trust account
Whether closing a practice with a trust 
account or just the closing the trust account, 
it is important that the lawyer undertakes 
several key steps in order to comply with 
the Lawyers and Conveyancers Act (Trust 
Account) Regulations 2008 (Trust Account 
Regulations) and the Lawyers and Con-
veyancers Act (Lawyers: Practice Rules) 
Regulations 2008 (Practice Rules).
Lawyers are required in a timely manner to:
• notify the NZLS Registry on registry@

lawsociety.org.nz with the intended date 
of closure. (On receipt of this information 
the Inspectorate will decide whether 
an exit inspection in person is required 
or whether this can be completed from 
the papers);

• disburse all client funds to the relevant 
clients, or if unable to do so, remit the 
funds to the Inland Revenue Department 
as unclaimed monies after appropriate 
and exhaustive inquiries have been made;

• reconcile the trust account and any 
interest-bearing deposit (IBD) accounts 
up to the date of closure;

• e� ect closure of all trust bank accounts 
and IBD accounts at the due date;

• provide to the Inspectorate copies of 
the � nal bank statements showing a 
zero balance, together with a letter of 
con� rmation from the bank con� rming 
that the account is now closed; and

• retain all trust account records for a period 
of at least six years from the date of closure 
of the account(s), as provided in rule 11(5) 
of the Trust Account Regulations.

A few additional points to note:
• Once there is a nil balance, if there is a 

requirement for the bank account to be 
held open for a period of time to collect 
debtor monies payable by automatic 
direct credit (only), then the lawyer must 
ensure the bank account is re-designated 
a business account, if this is appropriate.

• Any dormant client balances remaining 
are not to be taken as fees.

• If the practice is being closed down then 
the lawyer is to notify Registry as to where 
records are to be stored.

Client investments under LCA s322
Section 322 of the Lawyers and Conveyancers 
Act 2006 (LCA), states that no claim may 
be made to the Lawyers Fidelity Fund in 
relation to any loss relating to money that 
a lawyer has been instructed to invest on 
behalf of any person.

Client money held by a practice in a trust 
account or a related IBD account, either on 
call or for a � xed term, and unaccompanied 
by any speci� c or discretionary investment 
instruction or with an instruction from the 
client that the funds not be invested, will 
remain covered by the Lawyers’ Fidelity Fund.

However, client money held by a practice 
in a trust account or related IBD account, 
again either on call or � xed term, which is 
subject to an instruction to invest the money 
in some “other” investment, will be excluded 
from cover provided by the Lawyers’ Fidelity 
fund. This is unless the instruction relates 
to a loan agreement covered by s322(a)
(b), a conveyance covered by s322(3)(c) or 
one of the situations described in s322(4). 
For more detail please refer to s322 of the 
LCA and Clause 10.5 of the Lawyers Trust 
Accounting Guidelines.

Consequently, it is promoted as best 
practice that lawyers should seek clear 
instructions from their clients about any 
investment intentions and those lawyers 
should not forget to advise clients that any 
funds authorised for investment purposes 
are unlikely to be covered by the Lawyers’ 
Fidelity Fund.

Lawyers holding funds as a 
stakeholder
The Inspectorate is asked at times for advice 
on how to deal with client funds when the 
lawyer or the practice is a stakeholder. 
There are numerous reasons for a lawyer 
holding such funds.

Some matters that the practice or lawyer 
should consider are:
• obtaining clear instructions from all parties 

involved as to the basis on which the 
funds are held;

• establishing for whom the lawyer is hold-
ing the funds – who the client is;

• client care information must be provided 
to all those for whom the funds are held;

• ensuring there is an e� ective dispute 
resolution mechanism in place should a 
dispute arise over who the funds should 
be paid to;

• ensuring that annual statements are sent 
to the clients;

• identifying if there are any Financial Trans-
actions Reporting Act 1996 or Anti-Money 
Laundering and Countering of Financial 
Terrorism Act 2009 requirements to be 
met such as establishing identity and/
or other factors; and

• identifying if there are likely to be any 
con� icts of interest arising.

Trust accounting software
The Inspectorate wishes to remind law-
yers that if they are considering new trust 
accounting software then their local Inspec-
tor would be more than happy to discuss the 
options available with the � rm in terms of 
best � t for a certain type of practice.

If anyone has further questions or requires 
any assistance please contact the Law Soci-
ety’s Inspectorate through the Financial 
Assurance Manager, email jeremy.kennerley@
lawsociety.org.nz, phone (04) 463 2936. 

Trust account funds
By Jeremy F Kennerley, Financial Assurance Manager
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Although appellate authority is – 

understandably – thin on the ground, the 
position that emerges from recent cases 
in New Zealand, the United Kingdom and 
Australia is that posting a message on a 
user’s Facebook page may be an acceptable 
method of substituted service provided 
the page is that of the person to be served 
and the account is active, and the posting 
is therefore likely to come to the user’s 
attention in a timely fashion.

In March 2009, in Axe Market Gardens 
Limited v Axe,1 the New Zealand High Court 
ruled that substituted service could be made 
on a defendant via Facebook as newspa-
per advertising could not be e� ectively 
targeted. Since then, New Zealand courts 
have continued to make orders providing 
for service by Facebook.2

In February 2012, the High Court of England 
and Wales for the � rst time allowed service 
on an individual defendant via Facebook.3

The court allowed the service as the claim-
ant established that the account belonged 
to the individual defendant to be served 
(colleagues from the related defendant 
company were Facebook friends) and was 
active (the defendant had recently added 
two friends).

The New South Wales Court of Appeal 
recently considered the appropriateness of 
this method of substituted service.4

Mothership Music Pty Ltd (Mothership) is 
the organiser of the “Fat as Butter” festival 
in Newcastle. It contracted Flo Rida to 
perform at the 2011 event as the headline 
event but the festival took place without 
Flo Rida’s appearance. 

Mothership learnt that that Flo Rida would 
be coming to Australia in April 2012 and 
began proceedings for breach of contract. 
It was unable to e� ect service on Flo Rida 
personally so applied to the District Court 
for an order for substituted service. The 
proceedings and the di�  culty Mothership 
was having in serving him were subject to 
some media attention. 

An employee of Mothership � led an a�  da-
vit in support of the application. The a�  davit 

said that, after Mothership’s attempts at 
personal service of court documents were 
unsuccessful, she made attempts to serve 
Flo Rida by emailing the documents to two 
members of his management team. She had 
also followed a link on the o�  cial Flo Rida 
website to the Flo Rida Facebook page and 
posted notices on the Facebook wall alerting 
him to the documents. She said it was pos-
sible to send Flo Rida “private messages” 
via the Facebook page and noted that the 

publicity about the case might have brought 
the proceedings to Flo Rida’s attention. 

The District Court, referring to Axe Market 
Gardens and Australian cases in which it was 
ordered that documents could be served on 
defendants by noti� cation on Facebook,5

made an order providing for substituted 
service by email and private message to Flo 
Rida via the Flo Rida Facebook page. The 
order was made the day before Flo Rida was 
likely to be returning to the United States. 

Flo Rida did not make an appearance and 
judgment was entered against him for AUD 
$380,400.60.

Flo Rida then appeared conditionally to 
challenge the District Court’s jurisdiction 
and appeal the judgment. He argued that 
the order for substituted service should not 

have been made. 
On the question of jurisdiction, the New 

South Wales Court of Appeal noted that the 
District Court is an inferior court of limited 
jurisdiction and, for it to have jurisdiction, 
service must be e� ected within Australia. It 
considered the District Court was wrong to 
order substituted service in the absence of 
evidence that the documents would come 
to the attention of Flo Rida while he was 
in Australia. It considered it would be “a 
subversion of the policy underlying [the] 
provisions to permit avoidance by the simple 
device of a substituted service order”.6

Although the Court of Appeal overturned 
the decision of the District Court on the 
jurisdictional point, it did not doubt the 
ability of a court to order that service be 
e� ected via Facebook. The Court of Appeal’s 
comments, albeit obiter dicta, suggest that 
posting on a recipient’s Facebook page is 
a permissible means of substituted service 
if evidence establishes that the Facebook 
page is, in fact, that of the person to be 
served and the posting is likely to come to 
that person’s attention – at the place he is 
to be served – in a timely fashion.

Nic Scampion is a commercial litigator and 
mediator at Wilson Harle. Before joining Wilson 
Harle, Nic worked in London as a barrister 
at Tan� eld Chambers. Gracey Campbell is a 
recently admitted solicitor at Wilson Harle. 
Gracey has particular interest in con� ict of law 
issues, criminal and insolvency law. 

1. CIV-2008-485-2676, High Court Wellington, 16 March 
2009, Gendall AJ. See Wilson Harle’s previous article: 
“High Court Allows Service of Proceedings on Facebook” 
International Law O�  ce Newsletter: Litigation – New Zealand
(online ed, 19 May 2009).

2. In Re Adoption Application [2012] NZFC 6597, the Family 
Court allowed service via Facebook where there was 
evidence that the page belonged to the recipient; in DJP 
v MBCT [2013] NZFC 2901, the same Judge, again in the v MBCT [2013] NZFC 2901, the same Judge, again in the v MBCT
Family Court, acknowledged that service via Facebook 
was good service.

3. In AKO Capital LLP & Another v TFS Derivatives & Others, 
Teare J, unreported, an action in which an investment 
manager and investment fund were seeking recovery of 
£1.3 million of overpaid commissions against an employee 
and his company.

4. Flo Rida v Mothership Music Pty Ltd [2013] NSWCA 268, 
20 August 2013

5. MKM Capital Pty Ltd v Corbo & Poyser, an unreported 
judgment of Master Harper of the ACT Supreme Court in 
2008; Byrne v Howard [2010] FMCAFAM 509

6. At [31]
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CPDcalendar
Programme Presenters Content Where When

CIVIL LItIgatIon & EmPLoymEnt
Immigration 
and Protection 
tribunal

Melissa Poole
Martin Treadwell

What separates a strong appeal from one that is not? This seminar will consider what the Tribunal is 
looking for from lawyers and representatives, as well as how they can best represent their clients. It 
covers all forms of appeals including both “on the papers” appeals and oral hearings.

Christchurch
Wellington
Auckland

17 Mar
18 Mar
19 Mar
18 Mar

ComPany, CommErICaL & tax
Consumer Law 
reforms

Susie Kilty
Rae Nield

The most significant changes in consumer-related legislation for 20 years will be in force soon and 
will bring a keener focus on consumer protection. The Fair Trading Act and Consumer Guarantees 
Act have been significantly amended. If you advise businesses on trading activities or are an in-house 
counsel for a manufacturer, you can’t afford to miss this seminar.

Dunedin
Christchurch
Wellington
Hamilton
Auckland

31 Mar
1 Apr
2 Apr
7 Apr
8 Apr
2 Apr

Introduction to 
Company Law

John Horner
Ben Johnston
Andrew Leete
Mark Odlin
Graeme Switzer
Daniel Wong

This practical “transaction” based two-day workshop will equip you with the knowledge and 
understanding to deal with the purchase, establishment, operation and sale of a business. 

Auckland
Wellington
Christchurch

12 - 13 May
19 - 20 May
26 - 27 May

CrImInaL
Introduction to 
Criminal Law 
Practice

Noel Sainsbury Revised to include the Criminal Law Procedure Act, this practical two-day workshop will cover the 
fundamentals of being an effective criminal lawyer. The course addresses the steps that young lawyers 
need to know about to prepare for and run a Judge-alone trial in the District Court.

Christchurch
Wellington
Auckland

17 - 18 Mar
31 Mar - 1 Apr
3 - 4 Apr

Duty Lawyer 
training 
Programme

Local Presenters Duty lawyers are critical to the smooth running of a District Court list. Here is a way to gain more of the 
knowledge and skills you need to join this important group. This workshop is made up of serval parts.
Visit www.lawyerseducation.co.nz for full course description, dates and locations.

Visiting 
centres 
around NZ

Feb - Nov

EnVIronmEntaL
Exploration and 
Development 
within the EEZ 
– offshore oil 
and gas

John Bay
Robert Makgill
James Willis

The Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012 and subsequent 
regulations now manage the environmental effects of natural resource activities within the Exclusive 
Economic Zone. This seminar will look at the technical, commercial and regulatory issues around 
offshore oil and gas exploration and development including ownership, licensing, and contractual 
and financial arrangements.

Christchurch
Wellington
Auckland

10 Mar
11 Mar
12 Mar

11 Mar

Enviromental 
Law Intensive

Chair: Derek Nolan There have been a number of important developments in the environmental law field. This intensive 
will update you on recent significant cases and their ramifications;  look at the new “planning paradigm” 
within which lawyers practising under RMA must learn to operate and provide value to clients; and 
gaining the interest of the higher courts.

Christchurch
Auckland

1 Apr
2 Apr

FamILy
mediation for 
Lawyers: Part B 
– Family Law

Virginia Goldblatt
Denise Evans

For those with recent approved prior mediation training, including our Part  A  course. This programme 
will be an opportunity to practise mediation skills in the family law area and then to be assessed on 
them. Strictly limited numbers with pre-course work required.

Wellington 1
Auckland 1
Wellington 2
Auckland 2

21 - 23 Feb
2 - 4 May
22 - 24 Aug
10 - 12 Oct

Understanding 
mediation – 
mediation for 
lawyers Part a

Virginia Goldblatt
Geoff Sharp

Mediation knowledge and skills are an increasingly important adjunct to legal practice. Many more clients 
are taking disputes to mediation (because it works) and the more that their legal advisers know about how 
it works the better. In addition, practice as a mediator extends the service that lawyers can offer the public.

Auckland 1
Wellington
Auckland 2

28 Feb - 2 Mar
25 - 27 Jul
31 Oct - 2 Nov

FDr training for 
mediators 

Denise Evans
Bryan King

Those mediators wanting to be appointed as an FDR provider by NZLS need to complete this one-day 
workshop to add to their current mediation knowledge and skills.

Wellington
Hamilton
Auckland
Christchurch
Dunedin
Wellington 2

25 Feb
26 Feb
27 Feb
5 Mar
6 Mar
2 Apr

the new Family 
Justice System 
– fundamental 
changes

Tim Black
Alan Goodwin
Nicola Grimes
Emma Parsons

The Family Law Reforms introduce a new Family Justice System. This involves fundamental changes 
to family law processes, access to the Family Court and Family Court procedure. The new rules 
commence in the first quarter of 2014. This seminar is a must for anyone practising family law. It will 
provide a valuable opportunity to understand the enormity of the changes and how they will affect the 
way you practise family law.

Visit www.lawyerseducation.co.nz for full course description, dates and locations

Visiting 12 
centres 
around NZ

10 - 19 Mar

19 Mar

Webinar

Webinar

Webinar

Webinar

Online registration and booklet purchases (with cheque, direct credit and credit card payment options) available at www.lawyerseducation.co.nz



Online registration and payment can be made at  
www.lawyerseducation.co.nz

Programme Presenters Content Where When
FamILy

International 
Surrogacy and 
adoption – family 
formation in the 
21st Century

Chair:
Paul von Dadelszen

As international adoption involving surrogacy becomes more common, NZ jurisprudence in this 
area inevitably will be influenced by international legislation and cases, together with information 
gained from studies of the effects of adoption and surrogacy on the children and their sense of 
identity. Medical frontiers are expanding possibilities for IVF and further legal complexity. Where 
is it all heading? This one-day conference will pull together contributions from overseas, leading 
practitioners, relevant ministries, academia and Fertility Associates.

Christchurch
Wellington
Auckland

8 Apr
9 Apr
11 Apr

ProPErty & trUStS
Unit titles - the year 
in review

Thomas Gibbons Unit titles law remains a dynamic area, with important decisions on governance, title matters 
and schemes. This webinar will focus on developing case law, the key themes arising from 
recent cases, and the Unit Titles Amendment Act.

5 Mar

the residential 
Care Subsidy – mSD 
policy and Legal 
developments

Theresa Donnelly 
Richard Lang

Attend this webinar to learn about how the policy and legal developments relating to the asset 
and income tests for the Residential Care Subsidy now influence how lawyers must advise 
their clients regarding the formation of family trusts and the structure of gifting programmes.

13 Mar

gEnEraL 
The Paperless Office 
– how to get there!

Stuart Spicer
Hayley Weber

This seminar provides a practical discussion from first hand experience of the challenges and 
benefits of becoming a paperless office, including the efficiencies to be gained. This is your 
opportunity to find out how you can make your firm a paperless office simply by utilising the 
resources that you have available to you now.

Christchurch
Wellington
Auckland

25 Feb
26 Feb
27 Feb
26 Feb

trust account 
administrators

Jeremy Kennerley
Davd Littlefair

How do you keep a trust account in good order? This training is for new trust accounting staff, legal 
executives, legal secretaries and office managers.
Visit www.lawyerseducation.co.nz for full course description, dates and locations

Visiting 8 
centres 
around NZ

4 - 26 Mar

Building Profitability: 
Leverage, Leadership 
and management

Irene Joyce Only best-run firms achieve the profitability levels allowing them to re-invest in their practices and 
keep up with modern law firm management essentials. This workshop identifies attitudes, skills 
and systems partners need to achieve profitable high performing leveraged teams, beginning with 
effective leadership, to challenge and develop your team and maintain strong client relationships.

Christchurch
Auckland
Wellington

6 Mar
13 Mar
20 Mar

time mastery for 
Lawyers

Frank Sanitate This practical, skills-based workshop uses proven methods to help you to plan, prioritise, delegate 
and communicate. It focuses on challenging what you do now and will involve a high degree of 
active participation. You will practise new ways of working enabling you to: eliminate time stress; 
achieve greater productivity; increase your billable hours without increasing your hours of work; 
increase your job satisfaction and improve your work-life balance.

Christchurch
Wellington
Auckland

24 Mar
26 Mar
28 Mar

Stepping Up – 
foundation for 
practising on own 
account

Director: 
John Mackintosh

All lawyers wishing to practise on their own account, whether alone, in partnership, in an 
incorporated practice or as a barrister, will be required to complete this course. (Note: From 1 
October 2012 all lawyers applying to be barristers sole are required to complete Stepping Up). 
Developed with the support of the New Zealand Law Foundation.

Auckland 1
Christchurch
Auckland 2
Wellington
Auckland 3

27 Feb - 1 Mar
15 - 17 May
3 - 5 Jul
4 - 6 Sep
6 - 8 Nov

Lawyer as negotiator Jane Chart Building on your own experience, this one-and-a-half day workshop provides hands-on practice 
and feedback, as well as a conceptual framework for preparing for and undertaking negotiations. 
It examines different strategies and tactics, and offers tools for dealing with difficult negotiators, 
breaking impasses, and for addressing specific issues which you might wish to raise.

Christchurch
Auckland 1
Wellington 1
Wellington 2
Auckland 2

2 - 3 Apr
7 - 8 May
20 - 21 May
11 - 12 Nov
18 - 19 Nov

trust account 
Supervisor training 
Programme

Mark Anderson
Jeremy Kennerley
David Littlefair
David Chapman
Bob Eades
Lindsay Lloyd

To qualify as a trust account supervisor, you must complete 40-55 hours’ preparation, attend the 
assessment day and pass all assessments. 

Auckland 1
Hamilton
Wellington
Auckland 2
Christchurch

9 Apr
16 Jul
18 Sep
19 Nov
26 Nov

Secrets of Success Irene Joyce Understand the factors which make small to medium size firms successful, analyse how well 
your firm measures up and how to start implementing changes to improve your firm’s success.

Napier
Dunedin
Christchurch
Wellington
Hamilton
Auckland

10 Apr
30 Apr
1 May
14 May
29 May
5 Jun

In Short SEmInar SErIES – aUCkLanD
Lawyers and Sport: 
the law, governance 
and practice

Maria Clarke 
Don Mackinnon

An overview of the legal aspects of sport, for all involved, as advisors, administrators, 
participants, parents or coaches.

Auckland 4 Mar 

Webinar

Webinar

Webinar

Brochures for CLE programmes are distributed with LawTalk. If you have not received a brochure for any of the programmes listed, 
please see www.lawyerseducation.co.nz or email cle@lawyerseducation.co.nz or contact CLE information, tel 0800 333 111.
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As we start 2014 the Law Foundation 

looks forward to outputs from an exciting 
range of projects it supports that are due for 
completion this year. I’m con� dent that these 
projects will make an excellent contribution 
to public policy and legal institutional and 
professional development in New Zealand.

As usual, our projects range across a 
broad � eld, including many topical and 
controversial subjects. Following is a � avour 
of what we’ve got coming up in 2014:

Public policy
Public health

No comprehensive study has ever been 
carried out on the scope and content of our 
public health law. Louise Delany of Otago 
University will complete her research this 
year and it will comprise three new chapters 
for the established publication Medical Law 
in New Zealand (published by Brookers Ltd), 
which is due for a new edition in 2014.

Social welfare

Māmari Stephens of Victoria University 
is studying welfare law and policy with 
the aim of making this complex area more 
accessible. Her work is due for completion 
in early 2014.

Natural disasters

The Canterbury earthquake experience 
provides important lessons on legal issues, 
being drawn together in a work by Jeremy 
Finn and Elizabeth Toomey of Canterbury 
University.

Intellectual property

Victoria University Professor Susy Frankel’s 
work will examine the optimal intellectual 
property framework suited to New Zealand’s 
small, trade-dependent status.

Youth justice

This critical analysis of New Zealand’s pio-
neering Family Group Conference process 
21 years after launch is being undertaken by 
the Henwood Trust, and will be published 
around mid-year. 

Post-sentence detention

This review, due mid-year, will examine 

proposals in a Government bill to allow 
serious o� enders to be detained inde� nitely if 
they are deemed to be an ongoing reo� ending 
risk. The author is Colin Gavaghan, Director of 
the New Zealand Law Foundation Centre for 
Emerging Technologies at Otago University. 

Environment
Wildlife protection

The Environmental Defence Society’s study 
of law and policy protecting New Zealand’s 
native biodiversity will be published later 
this year.

Environment law guide

A new and improved user-friendly online 
guide to environmental law will be launched 
this year, following work by Nicola de Wit 
of the Environment Foundation.

Fossil Fuel subsidies

Auckland University of Technology’s Vernon 
Rive will report this year on government 
policies and implementation of fossil fuel 
subsidies.

Oceans governance

A study of New Zealand law in this area, 
with recommendations for change, will be 
completed by Karen Scott of Canterbury 
University early this year.

Māori
Legal resource hub

Māmari Stephens of Victoria University is 
preparing a website drawing together Māori 
legal resources in a single location, including 
the legal Māori lexicon and dictionary of 
Māori legal terms.

Treaty e-collection

The Bridget Williams Publishing Trust is 
compiling an e-collection of books on the 
Treaty of Waitangi, to be made available 
through public, school and tertiary libraries, 
presenting signi� cant issues for education 
and scholarship.

Māori and the colonists

Legal issues arising from dealings between 
Māori and the early British settlers are being 
examined by Professor Shaunnagh Dorsett, 

supported by Victoria University.

Legal education, public law, 
international law and history
Public Power by Palmers

This work by Matthew and Sir Geo� rey 
Palmer, the latest in their series including 
Bridled Power and Unbridled Power, will be 
published by early 2015.

Duty Solicitor training

A rewrite of the Law Society’s continuing 
legal education programme was completed 
last year.

Public Interest Law Journal

A website showing the best of law student 
work on public interest topics is being com-
piled by Danielle Du�  eld and Alice Osman.

Foreign Relations Law

Victoria Professor Campbell McLachlan’s 
study of the impact of international law 
on the Anglo-Commonwealth legal sys-
tem, supported by the Foundation’s 2010 
International Research Fellowship, will be 
published this year.

Supreme Court

The contribution of New Zealand’s Supreme 
Court to our jurisprudence in its � rst 10 years 
is being studied by Mary-Rose Russell of the 
Auckland University of Technology.

Prendergast biography

Victoria lecturer Dr Grant Morris is writing a 
biography of early New Zealand Chief Justice 
James Prendergast, famous for his description 
of the Treaty’s role in law as “a simple nullity.” 

In addition, the Foundation is backing several 
important conferences and visiting speaker 
programmes this year. I’ll say more about 
those in future columns. If you’re interested 
in any published work supported by the 
Foundation, I encourage you to visit our 
website www.lawfoundation.org.nz. Click on 
“publications’’ for full details.

Lynda Hagen

New Zealand Law Foundation Executive 
Director

New projects add to legal thinking
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The New Zealand Lawyers and 

Conveyancers Disciplinary Tribunal has 
censured Auckland lawyer Grant Donald 
Richard Shand for settling a dispute without 
con� rming his client’s instructions. The 
tribunal’s decision, [2013] NZLCDT 56, was 
given on 19 December 2013.

The tribunal did not consider it necessary 
to suspend Mr Shand, however, despite the 
lawyers standards committee request, as 
there was no need for protection of the public 
nor were there � tness to practice issues.

Mr Shand was acting in a dispute in which 
an o� er to settle had been made by opposing 
counsel. The settlement o� er provided for a 
$120,000 lump sum payment and 30 monthly 
installments of $1,000. Mr Shand’s client 
initially instructed Mr Shand’s colleague 
to accept the settlement o� er but, after 
consulting his family and within 15 minutes, 
changed his mind and rejected the o� er. Mr 
Shand’s client advised that one part of the 
o� er that provided that monthly instalments 
of part of the settlement sum would cease 
if he died was unacceptable to him.

Mr Shand then decided that he could make 
the settlement proposal work by assuming 
the risk of the instalment payments on 
the part of the � rm and ensuring that the 
complainant received his $100,000 clear, 
from the $120,000 initial payment.

In other words, the � rm would take the bal-
ance of its fee of $30,000 from the instalment 
payments. Mr Shand believed that since this 
met the client’s earlier repeated instructions 

that he would settle for $100,000 net of 
fees, he was acting within his instructions. 
Mr Shand had already agreed to reduce the 
� rm’s fees to $50,000 to assist the client in 
obtaining a settlement.

However, Mr Shand did not clear the 
arrangement with the complainant and 
did not telephone and tell him about what 
he had arranged until the client contacted 
him on the Sunday preceding the scheduled 
hearing (of the dispute).

The complainant was somewhat surprised 
to discover that the matter had resolved, 
given that he had thought he had rejected the 
last o� er and had not had the arrangement 
that Mr Shand had intended to put in place to 
make the settlement work explained to him.

The tribunal considered one charge against 
Mr Shand, of negligence or incompetence in 
his professional capacity of such a degree as 
to tend to bring the profession into disrepute 
(s241(c) of the Lawyers and Conveyancers 
Act 2006). Mr Shand admitted the charge.

On behalf of the standards committee, 
it was submitted that Mr Shand should be 
suspended for at least three months and that 
he should pay compensation to his client.

Submissions made by Mr Shand’s coun-
sel opposed this. Mr Shand had accepted 
responsibility for his actions, and accepted 
that they fell below the expected standard. 
In mitigation, counsel submitted that the 
client had indicated he would be happy to 
settle for $100,000 after payment of legal 
fees, and Mr Shand had considered that the 

Censure for settling a dispute 
without the client’s consent

Lawyers Complaints ServiceLawyers Complaints ServiceLawyers Complaints ServiceLawyers Complaints ServiceLawyers Complaints Service

The Court of Appeal has dismissed 

Barry John Hart’s application for special 
leave to appeal his strike o�  [2013] NZCA 673.

The Lawyers and Conveyancers Discipli-
nary Tribunal ordered Mr Hart be struck o�  
after it found him guilty on three charges 
(see LawTalk 805, 12 October 2012, p28).

Mr Hart unsuccessfully appealed the 
tribunal’s decision in the High Court (Hart 
v Auckland Standards Committee 1 of the New 

Zealand Law Society [2013] 3 NZLR 103). He 
sought leave to appeal that decision, but 
his application was dismissed by Justice 
Lang in [2013] NZHC 1331.

Following that, Mr Hart applied to the 
Court of Appeal for special leave, focusing 
on the tribunal’s decision to proceed to 
hear the charges in his absence and on the 
strike-o�  penalty imposed.

The charges were set down to be heard by 

the tribunal in July 2012, the Court of Appeal 
noted. That was the � fth � xture set for the 
hearing of the matter, the previous � xtures 
all having been adjourned.

On the Friday before the hearing (due to 
begin on the Monday), Mr Hart provided a 
doctor’s certi� cate which was light on detail 
and did not include a diagnosis but said that 

Leave to appeal strike off denied

client was getting what he wanted.
Counsel also submitted that Mr Shand had 

practised for 20 years with only one minor 
previous � nding against him of unsatisfactory 
conduct. He had also acted as a costs assessor 
for the Law Society, and senior members of 
the profession and clients provided references 
that veri� ed and endorsed his capabilities. 
The references particularly mentioned his 
understanding of the importance of com-
munication with clients.

The tribunal also considered it relevant, 
against this background, that Mr Shand 
had over 200 clients with approximately 100 
claims currently lodged before the courts.

Finally, the tribunal considered a number 
of recent decisions of its own, in which 
suspension had not been considered neces-
sary. Counsel for Mr Shand submitted that 
suspension was usually reserved for cases 
where � tness to practice was of concern, and 
suspension was necessary given the serious-
ness of the misconduct. It was submitted 
that in the context of this case, suspension 
was not necessary. That was because the 
� nding was of negligence with no question 
of dishonesty, or any evidence of a pattern 
of such behaviour.

The tribunal accepted that there was no 
need for protection of the public, nor were 
there � tness to practise issues. As well as 
the censure, the tribunal � ned Mr Shand 
$2,000 and ordered payment of $1,899.28 
compensation to the complainant in respect 
of costs in obtaining legal advice on Mr 
Shand’s conduct. The tribunal rejected a 
request for compensation to re� ect the 
complainant’s lost opportunity in the civil 
proceedings. The tribunal also ordered Mr 
Shand to pay standards committee costs of 
$16,508 and tribunal costs of $3,369.

Continued on following page ...
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Mr Hart was un� t for work, particularly court 
work. The tribunal promptly advised Mr 
Hart that it may wish to cross-examine the 
doctor in relation to the medical certi� cate.

A further certi� cate was provided on the 
morning of the hearing which said that Mr 
Hart had been reviewed by the doctor and 
one of his symptoms had not improved. The 
tribunal asked that the doctor attend so that 
the tribunal might obtain further information 
about Mr Hart’s medical condition. The tribunal 
adjourned brie� y for arrangements to be made.

The tribunal was advised that the doctor 
refused to appear, preferring to seek legal 
advice. An application made on Mr Hart’s 
behalf for an adjournment was refused. Mr 
Hart’s counsel did not have instructions 
encompassing defending the charges and 
was given leave to withdraw.

The matter proceeded to a hearing in Mr 
Hart’s absence.

“At its core, Mr Hart’s complaint under 
this heading is a challenge to the factual 
� nding, upheld by the High Court after careful 
reconsideration of the relevant evidence, 
that he consciously disengaged from the 
process,” the Court of Appeal said.

“That complaint does not give rise to a 
question of law of the requisite importance or 
one that ought to be submitted to this court.”

On the question of penalty, Mr Hart sought 
to argue that the tribunal took into account 
an irrelevant consideration when deciding 
not to make an order for supervision.

The irrelevant consideration was to take 
into account Mr Hart’s previous disciplinary 
history in circumstances where supervision 
had not been tried before. The submission is 
that it follows from the nature of supervision, 
that is, to re-educate the practitioner, that 
unless it has been tried before in such cir-
cumstances the previous history is irrelevant.

“It is possible, of course, that taking 
into account an irrelevant consideration in 
assessing the appropriate penalty may give 
rise to a question of law,” the judgment said.

“However, in this case, the argument fails 
on the facts. There are two relevant facts. 
First, Mr Hart did not put up any proposal 
for supervision to the tribunal. Even before 
the High Court, no ‘concrete’ proposal was 
made. Instead, the Court was advised ‘only 
that other members of the legal profession 
would be willing to supervise Mr Hart’s 

activities in order to ensure he maintains 
appropriate professional standards in the 
future’. That meant that the only viable 
options were suspension or striking o� .

“The second relevant fact is that Mr Hart 
said he would accept an order for suspension 
for six months. In these circumstances, 
supervision was not realistic.

“In any event, in considering the appropri-
ate penalty the tribunal must have been 
entitled to take into account Mr Hart’s prior 
disciplinary history. The history of overcharg-
ing, for example, is relevant to an assessment 
of the likelihood of compliance with supervi-
sion by another practitioner because it at 
least demonstrates a failure to learn from 
the past. That, coupled with the attitude 
adopted to the disciplinary process, supports 
the view of the tribunal and the High Court 
that supervision was not a realistic option.

“Obviously, this decision is of importance 
to Mr Hart who has practised for a lengthy 
period. That said, we are satis� ed this pro-
posed ground of appeal does not raise any 
more general point of law or a question of 
law capable of bona � de argument.”

Christchurch lawyer Murray Ian 

Withers has been struck o�  for “serious 
misconduct” by the New Zealand Lawyers 
and Conveyancers Tribunal.

Following a defended hearing on 8 and 
9 July 2013, Mr Withers was found guilty of 
three charges in [2013] NZLCDT 39.

In summary, the tribunal found that Mr 
Withers:
a. had deliberately failed to perform an 

undertaking he had given, and had not 
taken any timely steps to remedy his 
failure when pressed on the matter by 
the bene� ciary of the undertaking;

b. had acted for more than one party in 
the same transaction without the prior 
informed consent of all parties, and 
without disclosing an interest he had in 
the transaction concerned and how that 
a� ected his ability to give independent 
advice; and

c. had remained engaged and advised on 
some further matters arising from the 
transaction referred to in b (above), 

notwithstanding his inability to provide 
independent advice on such further 
matters.
The breach of undertaking charge arose in 

relation to a subdivision being undertaken 
by a company, C, for which Mr Withers was 
acting and in which he had an interest. 
He asked the Christchurch City Council to 
agree to accept payment of the required 
development contribution once the titles 
to the subdivision became available, rather 
than the usual position of the contribution 
being paid before the titles became available.

He gave the council an undertaking in the 
following terms: “We personally undertake 
to pay the development contribution fee of 
$117,916.10 to the council following completion 
of settlement of the sale of lot 6. Funds will 
be released on settlement from our trust 
account to the council.” 

Relying on that undertaking, the council 
provided the required certi� cate, which 
allowed new titles to issue and the sale of lot 
6 to proceed. A transfer of lot 6 was registered 

some 10 weeks later, on 18 October 2010.
The council contacted Mr Withers a year 

later, on 18 October 2011, noting the lot had 
been sold and requesting payment of the 
development contribution.

Mr Withers replied, asking that the 
arrangements constituted by the undertaking 
be varied. He suggested the council be paid 
after another lot had been sold. Alternatively, 
the council might deal with the payment 
by splitting the reserve contribution over 
the remaining allotments. Mr Withers also 
o� ered the council a security by way of bond.

The council rejected this request and 
required Mr Withers to honour his personal 
undertaking. Mr Withers did not make any 
payment in response to this demand, but 
said he eventually paid the amount due in 
August 2012.

“We � nd that the breach of undertaking 
was a calculated and serious departure 
from accepted standards,” the tribunal said.

One of the con� ict of interest charges 
related to the sale of land, held in trust for 

Struck off for breaching undertaking and 
acting when conflicted

Leave to appeal strike o�  denied Continued ...
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a Ms M’s three sons.
Mr Withers knew that a sale was proposed 

and he advised Ms M that he was aware of 
a party, Mr H, who could be interested in 
purchasing the land.

Ms M said in evidence that Mr Withers 
made no mention of her seeking independent 
advice and she presumed there was nothing 
wrong with Mr Withers proceeding in the 
way intended.

At the time, she said, she did not know 
that Mr Withers was Mr H’s business partner. 
Similarly, when Mr H nominated C as the 
purchaser of the land, she did not know that Mr 
Withers was a director and shareholder of C.

Mr Withers, she said, did not advise her 
to retain another solicitor, did not tell her 
that he had an interest in C other than as its 
solicitor, and did not tell her that he could 
not advise her on the commercial merits of 
the transactions. 

The tribunal also noted that Mr Withers 
had remained engaged, corresponding with 
Ms M to renegotiate the sale and purchase 
on extremely favourable terms to C (one 
year interest free loan on an unregistered 
second mortgage of little security value 
given the sale of the property and registered 
� rst charge).

“Even if there had been informed consent 
at the commencement,” the tribunal said, 
“as soon as these con� ict issues started to 
appear, Mr Withers had a duty to ensure 
the trust understood the position that had 

developed and to withdraw, because he could 
not be independent in his advice.

“He did not explain to Ms [M] how this 
issue a� ected the trust, he did not withdraw 
and he has tried to justify his continuation 
on an implausible ‘limited retainer’ basis 
agreed with his client, which the client 
denies ever existed.

“The whole matter is then further com-
pounded by Mr Withers’ personal interest 
in C. He says he revealed his interest. Ms 
M says he did not, and the documentary 
trail of emails and letters that were sent 
between the parties at the time support 
her position,” the tribunal said.

“Mr Withers has shown a complete indif-
ference to his professional obligation to 
ensure that his client was fully informed 
regarding con� ict and his inability to give 
independent advice.”

The second con� ict charge relates to 
allegations that Mr Withers, who was still 
con� icted and lacked independence, took 
further steps relating to matters that devel-
oped as a result of the transactions referred 
to in the � rst con� ict charge.

It is alleged that Mr Withers had continued 
to act for both the trust and C in relation 
to a mortgage default by C and had failed 
to take adequate steps to recover monies 
due by C or to enable enforcement of the 
trust’s rights. This included failing to suggest 
the trust might take independent advice in 
relation to his personal guarantee of the 

mortgage. Rather, he had attempted to 
negotiate a fresh settlement proposal that 
had the e� ect of reducing C’s liability, to the 
detriment of the trust.

In the end, the trustees had to retain 
other solicitors and issue proceedings to 
obtain payment from C.

“Mr Withers has let his personal interests 
get in the way of his professional obligations, 
and the way he has done that in this case 
is, in our view, clearly misconduct,” the 
tribunal said.

At the penalty hearing ([2013] NZLCDT 
54), Mr Withers opposed being struck o�  and 
proposed certain steps to address de� ciencies 
in his practice.

However, the tribunal said: “We have no 
con� dence that there is no risk of further 
professional wrongdoing by Mr Withers.

“As well as the serious nature of the cur-
rent charges, Mr Withers has a disciplinary 
history which indicates an unacceptable 
approach to his professional responsibili-
ties. Mr Withers has been found guilty of 
professional failures previously, including 
breaches of his professional obligations 
that involved conduct of a similar nature 
to the current charges.”

As well as the strike-o� , the tribunal 
ordered Mr Withers to pay the Law Society 
tribunal costs of $23,900 and standards 
committee costs of $41,742.50, reducible to 
$39,842.40 if Mr Withers had paid $1,900 for 
a hearing which was vacated.

Coming Up ...Coming Up ...Coming Up ...Coming Up ...Coming Up ...
Governance seminar for women
The Auckland Women Lawyers’ Association is 
holding a seminar aimed at providing assistance 
on securing governance positions and achieving 
success in the boardroom. The seminar will 
run from 5 to 7:30pm at the Northern Club, 
Auckland, on 13 March. New Zealand Law 
Society Executive Director Christine Grice will 
chair the seminar, and the speakers will be 
Elizabeth Coutts, Anita Killeen, Karen Sherry 
and Michael Stiassny. The seminar quali� es 
for two CPD hours. RSVP before 3 March to 
awla@xtra.co.nz. Space is limited.

Sports law symposium
The Australia and New Zealand Sports Law 
Association will hold a one-day New Zealand 
Sports Law Symposium in Auckland on 16 

May. The symposium will take place at Minter 
Ellison, 88 Shortland St. See http://anzsla.com/
content/new-zealand-sports-law-symposium.

IPBA Conference
The 24th annual meeting and conference 
of the Inter-Paci� c Bar Association (IPBA) 
will be held in Vancouver, Canada, from 8 
to 11 May. The theme for the conference 
is Sustainability in a Finite World. For more 
information or to register see www.ipba2014.
com or contact Neil Russ, New Zealand’s 
Jurisdictional Council Member, 09 358 7002 
or neil.russ@buddle� ndlay.com.

In-house world summit
The In-House Counsel World Summit 2014 
will be held in Singapore from 3 to 5 June 2014. 

Themed A Lawyer for All Seasons, the summit 
aims to update in-house counsel on the 
latest trends and insights from both global 
and regional perspectives, with a particular 
emphasis on the fastest growing region, 
Asia Paci� c. See www.icwsingapore2014.sg/.

Global Counsel Conference
The 2014 Global Counsel Conference will 
be held in New York on 12 June. The 2014 
programme will address the most pressing 
regulatory issues facing corporate counsel 
today, giving attendees the opportunity 
to exchange insight and opinion with 
regulators and general counsel from 
some of the world’s largest companies. 
See www.internationallawo�  ce.com/events/
globalcounselcongress/.
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            Your legal search and recruitment partner  
021 611 416 / www.jlrnz.com

Helmore Bowron & Scott
LAWYERS - RANGIORA

LAWYER VACANCY
We have a vacancy in our busy general practice in 
Rangiora for a lawyer with experience. 

Please contact Mrs Dorothy Stewart.

PO Box 44, Rangiora 7440
New Zealand

Tel. (03) 311 8008
Email:  dms@helmores-law.co.nz

T E  A R O H A  L I L L I A N  B R O W N
Would any lawyer holding a will for the above-named, late of 35 Domain Street, 
Waiuku, born on 26 September 1947, who died on 9 January 2014 aged 66 years, 
please contact Bobbie-jo Butler, Central Conveyancing:
bobbie-jo@centralconveyancing.co.nz | Ph 09 236 5016 | Fax 09 236 5017
PO Box 231, Waiuku 2341

M A R Y  A Q U I N  W H A T A 
Would any lawyer holding a will for the above-named, nee Matthews, late of 
11A Te Wirihana Road, Mourea, Rotorua, born on 17 April 1939, who died on 2 
November 2013, please contact Georgina Whata:
g.whata@callaghaninnovation.govt.nz | Ph 04 931 3251 | Fax 04 931 3019
PO Box 31310, Lower Hutt 5040

S H I R L E Y  R O B E N A  R U D D E L L
Would any lawyer holding a will for the above-named, nee Osborne, nee 

Davis, late of Lower Hutt, retired, who died on or about 12 December 2013, 
please contact Michelle Beeby, ARL Lawyers:
m.beeby@arl-lawyers.co.nz | Ph 04 566 6777 | Fax 04 569 3354
PO Box 30430, Lower Hutt 5040 | DX RP42002

Z S U Z S A N N A  M A R T A  K I S
Would any lawyer holding a will for the above-named, late of 27/94 Glengarry 
Road, Glen Eden, Auckland, Accounts Clerk, who died on 13 January 2014, please 
contact Denise Wilson, Penney Patel law:
denise@penneypatel.co.nz | Ph 09 623 0402 | Fax 09 623 0406
PO Box 26344, Epsom 1344 | DX CP32521

M A Y  M A C K I E 
Would any lawyer holding a will for the above-named, aka May Maki, late of 
11 Smeaths Road, Kawakawa, widow, born on 20 October 1928, who died on 18 
January 2014, please contact Karen Mackie:
karenm@mataurangawhanui.co.nz | Ph 027 233 3156
7 Queen Street, Kawakawa 0210 

C L A R E N C E  I A N  S Y D N E Y  O R M S B Y
Would any lawyer holding a will for the above-named, (more commonly referred 
to as Ian rather than Clarence), late of Kawhia, retired, born on 8 January 1938, 
who died on 1 January 2014, please contact Murdock Ormsby:
murdormsby@gmail.com | Ph 09 298 5662 or 027 298 5662
9 Rice Crescent, Papakura 2110

S I T UAT I O N S  VAC A N T

S I T UAT I O N S  VAC A N T

W I L L S

REGISTRY The following people have applied to the New 
Zealand Law Society for certifi cates or approvals

APPROVAL TO PRACTISE ON OWN ACCOUNT
under s 30 of the Lawyers and Conveyancers Act 2006

ADMISSION
under Part 3 of the Lawyers and Conveyancers Act 2006

The Registry is now advertising names of candidates for certifi cates of character, practising certifi cates and approvals to practise on own account on the 
NZLS website at www.lawsociety.org.nz/for-lawyers/law-society-registry/applications-for-approval. Comments concerning the suitability of any of the above-
named applicants for the certifi cate or approval being sought should be made in writing to me by 20 February 2014. Any submissions should be given on the 
understanding that they may be disclosed to the candidate.

LISA ATTRILL,  REGISTRY MANAGER�� lisa.attrill@lawsociety.org.nz��04 463 2916��0800 22 30 30,��04 463 2989

Love-Hudson Tina Marie 
Wilton Hamish Selwyn
Lincoln Trina Maree

Gwaze Nothando Rumbidzai 
Mulholland Briar Evelyn
Rainey Genevieve Anna 
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Senior Criminal Lawyer
Public Defence Service, Manukau
Vacancy 25202

The Public Defence Service has a commitment to providing independent, high quality, 
timely, legal advice and representation in a full range of criminal cases including providing 
professional leadership of the duty lawyer service.

We are seeking a Senior Lawyer to join our office at Manukau. Reporting to the Deputy 
Public Defender, Manukau, your enthusiasm and skills will contribute to the delivery of 
high quality defence services within the South Auckland Courts.

This position presents an opportunity to contribute to the significant development of 
criminal defence services in New Zealand. You will have strong advocacy skills, will be 
able to work in a team, relate well to people from diverse backgrounds and manage 
a high caseload, largely comprised of jury trial work. As part of this role, you will also 
mentor and assist junior lawyers within the office.

As a senior lawyer, you will have category three or four approval rating.

This is an opportunity to advance your legal career in a busy, challenging and supportive 
environment. The Public Defence Service can offer you a commitment to your 
ongoing professional development, a competitive salary and the opportunity to make a 
contribution to the legal profession in New Zealand.

To apply, please go to the Ministry of Justice vacancies website 
http://careers.justice.govt.nz/Pages/Vacancies.aspx click on the position job title 
and follow the instructions. 

Applications close Monday, 24 February 2014.

B A S I L  P A U L  P A K O
Would any lawyer holding a will for the above-named, 
late of Christchurch, Timaru and the West Coast/
Buller Districts, Dairy Farmer, born on 6 October 
1952, who died on 13 January 2014, please contact 
Blair Pako or Pennie Lester:
pumba-poon@hotmail.com
Ph 03 445 04018 
Blair 027 723 9477 or Pennie 027 550 0499
12 Austin Place, Cromwell 9310, Central Otago 

C O L I N  C H A R L E S  W I L L I A M S
Would any lawyer holding a will for the above-named, 
aka Colin William Charles Williams,  late 
of 124 Tararu Creek Road, Thames, who died on 25 
December 2013 at Thames, please contact John 

Jenkison, PJO Law:
john@pjolaw.co.nz
Ph 07 868 8680   |  Fax 07 868 8718   |  DX GA25514
PO Box 31, Thames 3540

G A V I N  J O H N  E V I T T
Would any lawyer holding a will for the above-named, 
late of 55H Mountain Road, Mangere Bridge, Auckland, 
who died on 5 August 2012 aged 65 years, please 
contact PS Pabla (Jamie), Pabla Law:
jamie@pablalaw.co.nz
Ph 09 213 8858   |  Fax 09 261 2471   |  DX EP75504
PO Box 76484, Manukau City, Auckland 2241 

S H I U - C H A N D  P A L
Would any lawyer holding a will for the above-
named, late of 13 Udall Place, Bucklands Beach, 
Auckland, who died on 25 November 2013 aged 62 
years, please contact Maurice Burney Barrister 

and Solicitor:
maurice@mjblaw.co.nz
Ph 09 527 1311   |  Fax 09 527 1411  |  DX EP80506
PO Box 14663, Panmure, Auckland 1741

A N I  R O N A  O R M S B Y
Would any lawyer holding a will for the above-named, 
late of 2A Colin Street, Mangere, Auckland, who 
died on 26 November 2013, please contact Pearl 

Butler, Gellert Ivanson:
pearl.butler@gellertivanson.co.nz
Ph 09 575 2330   |  Fax 09 575 2337
PO Box 25239, St Heliers, Auckland 1041

J O Y C E  B E R Y L  J O N E S
Would any lawyer holding a will for the above-named, 
formerly of 17 Waipuia Place, Greenhithe and late of 
West Harbour Gardens, Hobsonville, Retired, born 
on 17 August 1924, who died on 29 May 2013, please 
contact Cindy Hubbard, O’Brien Lawyers:
cindy@obrienward.co.nz
Ph 09 475 5256   |  Fax 09 475 5258   |  DX BP63005
PO Box 305-025, Triton Plaza, Auckland 0757

M I C H A E L  G E O R G E  B A R K E R
Would any lawyer holding a will for the above-named, 
late of 13 Cook Street, Te Hapara, Gisborne, technician, 
born on 14 September 1961, who died on 23 December 
2012, please contact Erana Barker:
eranabarker@gmail.com
Ph 06 868 4776   
19 Leon Street, Managapapa, Gisborne 4010

P H I L L I P P A  A N N E  L E W I S
Would any lawyer holding a will for the above-named, 
late of 68A Kinghorne Street, Wellington, who died 
on 2 November 2013 at Wellington, please contact 
Merv Gaskin, JAG Legal:
merv.gaskin@jaglegal.co.nz
Ph 04 939 2366   |  Fax 04 915 2866
PO Box 30633, Lower Hutt 5040

A R I E  P I E T E R  L U G T I G H E I D
Would any lawyer holding a will for the above-
named, late of 50 Kai Iwi Lakes Road, Dargaville, who 
died on 23 May 2013, please contact Ron Warne, 

Hammonds Law:
ron@hammondslaw.co.nz
Ph 09 439 7099   |  Fax 09 439 6464
PO Box 16, Dargaville 0340  |  DX AA23502

H E N I  F R A N C I S  M U R A A H I
Would any lawyer holding a will for the above-named, 
late of 161 Arapuni Street, Putaruru, born on 9 April 
1958, who died on 24 November 2013 at Putaruru, 
please contact Richard Clancy, Clancy Fisher 

Oxner & Bryant:
r.clancy@clancy� sher.co.nz
Ph 07 883 7086   |  Fax 07 883 8827
PO Box 27, Putaruru 3443    |  DX GA28002

D E R E K  B R Y C E  G O O D E N O U G H
Would any lawyer holding a will for the above-named, 
late of 2 Struan Place, Howick, Auckland, who died on 
17 October 2013, please contact Kirsty Hourigan, 

Ross Holmes lawyers:
kirstyh@rossholmes.co.nz
Ph 09 415 0099   |  Fax 09 415 0098
PO Box 33009, Takapuna, Auckland 0740 

S A M A N T H A  K E R I  O R U P E
Would any lawyer holding a will for the above-named, 
aka Samantha Keri Rurehe and Samantha 

Keeri Rurehe, Bene� ciary, late of Kaingaroa Forest 
Village, who died on 11 December 2013, please contact 
Roslyn Morshead, Morshead Shaw Legal:
ros@morsheadshaw.co.nz
Ph 07 347 0079   |  Fax 07 347 0089
PO Box 894, Rotorua 3040

M A R G A R E T  M A R Y  K E N N E D Y
Would any lawyer holding a will for the above-named, 
aka Mary Kennedy, late of Dunedin but previously 
of Auckland, Nelson, Christchurch and Rangiora, who 
died on 1 January 2014 at Dunedin, please contact 
Kaye Taylor, Bamford Law:
kaye.taylor@bamfordlaw.co.nz
Ph 03 547 6050   |  Fax 03 547 6051
PO Box 730, Nelson 7040

C H E R Y L  A M B E R  L E O N A R D
Would any lawyer holding a will for the above-named, 
late of 22 Johnston Crescent, Haast, Conservation 
worker, born on 26 September 1972, who died between 
31 December 2013 and 5 January 2014 in Haast, please 
contact Mike Toepfer, Aspiring Law:
mike@aspiringlaw.co.nz
Ph 03 443 0900   |  Fax 03 443 0910
PO Box 50, Wanaka 9343

J I L L  R O S A N N E  S T A N A W A Y
Would any lawyer holding a will for the above-
named, late of 3/73A Beachhaven Road, Beachhaven, 
Auckland, who died on 11 January 2014, please contact 
Merv Crosby, Crosby & Associates:
ca@crosbylaw.co.nz
Ph 09 486 1754   |  Fax 09 486 7049
PO Box 33825, Takapuna 0740

C H A L A T O R N  L U P N U N
Would any lawyer holding a will for the above-named, 
late of 10A Campbell Road, Royal Oak, Auckland, 
born on 17 July 1972, who died on 5 December 2013 
aged 41 years, please contact Chris Polak, patel 

Nand Legal:
Chris@patelnand.co.nz
Ph 09 522 2757   |  Fax 09 575 2337  |  DX CP32529
PO Box 26717, epsom, Auckland 1344

S I T UAT I O N S  VAC A N T

W I L L S
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Solicitor 
CORPORATE LEGAL

Corporate Legal is a specialist legal team 
within Inland Revenue that advises on 
commercial and general legal issues. The 
Corporate Legal team does not advise on tax-
technical matters.

We are looking for an intermediate solicitor 
(preferably 3-5 years PQE) to work in our 
commercial law team. The role offers exciting, 
interesting and challenging work. In addition 
to great legal work, the role also provides for 
genuine work/life balance.

As an intermediate member of the Corporate 
Legal team you will: 

• Negotiate and draft commercial contracts, 
including ICT contracts. 

• Advise on a broad range of legal issues of 
corporate significance. 

• Manage the provision of advice by 
external legal providers. 

• Advise internal clients.

You will:

• Have good relationship management 
skills for interacting with our clients and 
external counsel. 

• Have a thorough understanding of 
commercial law and a proven ability to 
accurately assess legal risks and provide 
sensible solutions. 

• Hold a current New Zealand practising 
certificate.

For more information, please contact Shona 
Spicer on (04) 890 1548.  

To apply go to www.ird.govt.nz/aboutir/
careers and attach your cover letter and CV to 
job reference IRD/1096590.

Applications close on Friday 28 February 
2014 at 5pm.

Looking for an exciting challenge as the manager 
of a busy legal team in one of New Zealand’s largest 
government departments? 

Vacancy 14/020
Location: Wellington - CBD
Full Time Permanent Role
Salary: Roughly $115,000-$140,000

We have a fantastic opportunity for someone to lead the 
Legislation, Standards and International team within the 
Ministry for Primary Industries’ Legal Services directorate. 
The team develops Acts, Regulations and Standards, 
and provides advice on New Zealand’s international 
obligations. 

The Manager Legislation Standards and International is 
principally responsible for:

• Providing technical leadership and management to 
the Legislation, Standards and International team;

• Managing the provision of highly accurate and 
trusted legal advice on the development of 
legislation and standards, and MPI’s international 
obligations;

• Building and sustaining positive working 
relationships with relevant MPI contacts and external 
parties such as the Parliamentary Counsel Office; and

• Contributing to the strategic management of the 
Legal Services directorate. 

You will be expected to build strong relationships with 
internal business groups and external contacts, while 
contributing to the strategic management of the Legal 
Services team. 

As the ideal applicant you will have:

• The ability to lead and manage a team of solicitors to 
achieve results;

• A can-do attitude with a track record of successfully 
delivering client focused, solutions orientated legal 
advice in a timely way, often to pressing deadlines; 

• Significant experience in the public law and/or 
legislation area;

• Strong relationship and interpersonal skills;
• The ability to identify and to manage emerging legal 

risks; 
• The ability to set and implement strategic direction;

If this sounds like you we would like to hear from you!

Please apply online at http://www.mpi.govt.nz/about-
mpi/careers with your CV and Cover Letter.

For further information please email careers@mpi.govt.nz 
quoting reference number 14/020.

Applications close Monday 24 February.

MANAGER 
LEGISLATION STANDARDS 

AND INTERNATIONAL
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Expressions of interest are sought from lawyers who wish to sit 
as voluntary committee members on an Auckland Standards 
Committee. 

Lawyers with family law experience are invited to apply.

Part Seven of the Lawyers and Conveyancers Act 2006 sets out 
the requirements for complaints and discipline, and sections 
126 to 189 govern the functions, duties and powers of Standards 
Committees.

To be eligible for appointment as a lawyer member of a 
Standards Committee, a person must have practised as a lawyer 
for a period or periods aggregating not less than five years. 
Appointments are made by the Board of the New Zealand Law 
Society. Candidates must be of good character and possess the 
skill, experience and judgement needed to deal with complaints 
and make appropriate decisions. There is some preparatory 
work involved and meetings are usually monthly.  

To obtain an expression of interest form please contact
Elja Peddie at the NZLS Auckland Branch on 09 304 1010 or 
elja.peddie@lawsociety.org.nz

Completed expression of interest forms should be submitted 
together with a current CV no later than 25 February 2014 to:

Elja Peddie, NZLS Auckland Branch
PO Box 4417, Auckland 1140

FAX: 09 373 2620
EMAIL: elja.peddie@lawsociety.org.nz

AUCKLAND STANDARDS 
COMMITTEE MEMBER VACANCIES 

Berry & Co is a progressive medium sized firm with an 
expanding national and international client base.  We have 
offices in Queenstown, Oamaru and Auckland and are 
currently looking for intermediate to senior solicitors to 
become part of our legal team in our Queenstown office.  

The successful applicant(s) will ideally have 5+ years PQE.  
They will be practical and well organised with experience 
in any of the following areas:

• Company Commercial and Property Conveyancing
• Employment and Civil Litigation
• Trusts and Relationship Property

Considering the range of expertise sought, it is anticipated 
that there may be employment opportunities for more 
than one applicant and we would welcome a telephone 
conversation in the first instance from anyone who may 
be interested.  

Queenstown is an exciting and progressive community 
offering unique employment and lifestyle opportunities.  
If you enjoy a challenging environment and you are 
looking to advance your career please forward your CV to:

The Office Manager
Berry & Co
PO Box 179
Queenstown 9348
Email: sburns@berryco.co.nz

INTERMEDIATE/SENIOR SOLICITORS 5+ PQE

CALL FOR EXPRESSIONS OF INTEREST  
FOR APPOINTMENT AS A 
DISTRICT COURT JUDGE 

BASED IN PALMERSTON NORTH

The Attorney-General wishes to hear from suitably 
qualified persons who would like to be considered 
for appointment as a District Court Judge, with 
a jury warrant, based in Palmerston North. To be 
eligible for appointment candidates must have held 
a practising certificate as a barrister or solicitor for at 
least seven years.  

Appointments to the District Court are made by the 
Governor-General on the recommendation of the 
Attorney-General.

The Attorney-General is conscious of the value of 
increasing diversity on the District Court bench 
generally and therefore seeks to encourage 
expressions of interest from qualified women as well 
as those from under-represented ethnic groups. 

All eligible persons who complete an expression 
of interest form will be considered. Appointments 
are based on merit. The criteria for appointment 
include:

• Demonstrated knowledge and wide application 
of the law and overall high quality as a lawyer 
demonstrated in a relevant legal occupation.

• Personal qualities such as honesty and integrity, 
impartiality, good judgement and the ability to 
work hard.

• Excellent oral and written communication skills.
• The ability to absorb and analyse complex and 

competing factual and legal material.
• Awareness and sensitivity to the diversity of 

New Zealand society.
• Knowledge of cultural and gender issues.

A copy of the document setting out the process 
and criteria for appointment and a copy of the 
Expression of Interest form are available at www.
justice.govt.nz 

Persons interested in appointment are asked to 
complete an Expression of Interest form, provide a 
Curriculum Vitae and submit them to the Judicial 
Appointments Unit by 5pm on Friday, 7 March 
2014. 

All expressions of interest will be handled with the 
highest degree of confidentiality. 
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5, 6 & 7 March 2014, Hotel Pullman, Auckland

13th Annual Corporate Restructuring 
and Insolvency Conference
The definitive annual conference tailored for 
corporate insolvency and recovery practitioners

  0800 467 656     conf@insol.org.nz 
  www.insol.org.nz

BOOK TODAY! 

•   Chaired by Justice Paul Heath, 
High Court of New Zealand

•   Justice Mark O’Regan, 
President of the Court of 
Appeal

•   The Honourable Mr. Justice 
Geoffrey B. Morawetz, Ontario 
Superior Court of Justice

•   Joff Mitchell, Senior Managing 
Director, Zolfo Cooper,  
New York

Legal Executive - Intermediate or Senior
OUTSTANDING CAREER OPPORTUNITY
For 170 years Jackson Russell has been a trusted adviser to substantial 
private clients as well as local and international businesses and 
corporates. Our Property Law team is growing and we have a fantastic 
career opportunity for an experienced legal executive to be part of our 
future.

If you have
· 5+ years experience;
· an excellent understanding of residential and commercial 

conveyancing practices;
· strong technical and drafting skills as well as excellent oral and

written communication skills;
· solid experience in wills, EPAs and general estate planning matters;
· a particular interest in trusts law and administration;

and you
· work well under pressure;
· have great problem-solving abilities;
· have a proactive approach and are able to work autonomously as well

as within a team;

For more information or to apply for this position, please contact Janet Lee Martin  
at jleemartin@jacksonrussell.co.nz or ph 09 300 6921.  www.jacksonrussell.co.nz 
Direct applications are requested. All applications will be treated in confidence. 

We would love to hear from you. We have great clients and you will be 
involved in a wide range of property and trust work in a friendly and 
busy team. You will have plenty of client contact and responsibility, and 
will work closely with other team members.

We offer a fun and supportive environment with work/life balance. We 
will help you to achieve your career goals.

SENIOR ANALYST
PRUDENTIAL SUPERVISION 

DEPARTMENT

The Prudential Supervision Department (PSD) is 
responsible for advising on the structure, regulation 
and supervision of the New Zealand financial system 
as it relates to banks, non-bank deposit takers 
(NBDTs), insurers and payments systems.  PSD is 
also responsible for supervising banks, NBDTs and 
life insurers in respect of any money laundering and 
countering financing of terrorism (AML). 

We are seeking a Senior Analyst to join the Anti-
Money Laundering, Investigations and Licensing 
(ALI) team.  The Senior Analyst will be expected 
to participate in three key areas of the ALI team’s 
responsibilities. As a result, the primary roles of the 
Senior Analyst will be broad, as follows:

• Investigations (Non-AML): to investigate 
potential breaches of the (non-AML) legislation 
which the Reserve Bank is responsible for 
administering and  to make recommendations in 
relation to the appropriate enforcement action in 
respect of  such breaches;

• Licensing: to participate in the ALI team’s 
licensing activities, including in respect of NBDTs 
and covered bonds; and

• AML supervision: to monitor reporting entities’ 
compliance with the AML legislation.

The ideal candidate for this role will need:  

• a strong tertiary academic qualification, 
preferably in law;

• relevant financial sector, legal and/or compliance 
experience (ideally four years or more);  

• the ability to build and maintain effective 
working  relationships; and

• well-developed communication skills, both 
written and oral.

Further information regarding this position is 
available on our website:
http://www.rbnz.govt.nz/careers/current_vacancies

Informal enquiries can be made to Rob Edwards, 
Manager ALI on (04) 471-3795 or email Rob.
Edwards@rbnz.govt.nz

Written applications including CV and cover letter 
should be emailed to Sharon.Brooks@rbnz.govt.nz 
(04) 471-3983

Applications close Monday 10th March 2014
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