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800 years of 
Magna Carta

On the 800th anniversary of Magna Carta, we explore 
its significance in 21st century New Zealand.
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Sir Peter Williams QC
New Zealanders have lost a powerful and 
courageous advocate with the death of 
Sir Peter Williams QC, New Zealand Law 
Society President Chris Moore says. Sir 
Peter died on 9 June after a long battle 
with cancer.

One of New Zealand’s leading Queens’ 
Counsel, Sir Peter was an “exceptional 
advocate,” Mr Moore says. “He had the 
ability to put the defence case for his clients 
with powerful oratory. His passion shone 
through in everything he did and said.”

Sir Peter’s lifelong commitment to prison 
reform was instrumental in ensuring prison 
conditions and the rights of prisoners were 
brought to public attention.

“Sir Peter’s motivation, his ability to 
communicate on the issues in our justice 
system and the results he achieved mean 
we have lost a great lawyer,” Mr Moore says.

Changes to shared services 
rules for in-house lawyers
The Law Society is seeking views on a pro-
posed amendment to Rule 15.2.4 (shared 
services) of the Lawyers and Conveyanc-
ers Act (Lawyers: Conduct and Client Care) 
Rules 2008. This would allow in-house law-
yers to advise other entities in structures 
where they are closely related to their 
employing organisation. The proposed 
amendment is on the New Zealand Law 
Society website, www.lawsociety.org.nz/for-
lawyers/regulatory-requirements/changes-to-
rules-for-in-house-lawyers-shared-services. 
Feedback on the proposed amendment is 
due by 3 August 2015 to annelies.windmill@
lawsociety.org.nz.

Rule of law
New Zealand is the sixth best performing 
country in the world when it comes to the 
rule of law, according to the World Justice 
Project’s Rule of Law Index 2015, announced 
on 2 June.

New Zealand ranked behind four Scan-
dinavian countries – Denmark, Norway, 
Sweden and Finland – and the Netherlands. 
New Zealand ranked second best for open 
government (behind Sweden), eighth for 
constraints on government powers, sixth 
for absence of corruption, 15th for order and 
security, fifth for regulatory enforcement, 
9th for civil justice and 8th for criminal 
justice.

4

LawTalk 867 · 19 June 2015



From the Law Society

This issue of LawTalk is dated 19 June 2015 – exactly 800 years after King John of England 
fixed his seal to the Magna Carta. LawTalk is celebrating this significant anniversary with 
a special feature on the great charter.

This 800-year-old medieval document is a foundation stone to the rule of law and has 
been described over the centuries as “influencing kings and statesmen, lawyers and 
lawmakers, prisoners, Chartists and Suffragettes” (British Library website).

In 1215 this piece of parchment applied the law to all, including the Monarch. It set 
out various rights and freedoms. And it was the first law that all English lawyers studied 
when it was first printed.

The name Magna Carta Libertatum give us its flavour of importance. “The Great Charter 
of the Liberties” promised among the 63 clauses to make peace, protect church rights, 
protect citizens from illegal imprisonment and provide access to swift justice. It is no 
wonder that the Magna Carta continues to have powerful iconic status in our society.

The legacy of Magna Carta continues to inspire lawyers around the world. It has even, 
according to many commentators, been an important influence in the development of 
the United Nations Universal Declaration of Human Rights.

As well as a large number of specific issues the barons wanted addressed (such as: 
“No town or person shall be forced to build bridges over rivers except those with an 
ancient obligation to do so”) the Magna Carta incorporates a series of themes that are 
at the constitutional level. These include:

 ▪ human rights and fundamental freedoms;
 ▪ the rule of law;
 ▪ the fundamental right of due process;
 ▪ the need for justice to be swift; and
 ▪ the right of access to justice.

Even in 1215, one of the things the barons achieved from imposing this agreement on King 
John was enhanced access to justice. Over the decades and centuries that followed, the 
citizens of England and Wales received benefits such as protection from illegal imprison-
ment, the establishment of permanent courts, lack of any opportunity to “buy” a judicial 
decision, and the rule of law as a foundational part of their society.

Perhaps today’s foremost constitutional challenge lies in addressing barriers to access 
to justice. One of the contributors to the LawTalk feature, Matthew Smith, began his 
section on this aspect of Magna Carta’s continuing contribution to our heritage in this 
way: “For Magna Carta to remain the New Zealand constitutional pillar I suggest it is, we 
need to confront and meaningfully to respond to our growing access to justice problems.” 
These are my sentiments also.

“I don’t pretend to have the answers,” Mr Smith writes. “But I do know that we need 
to have a meaningful conversation about how we are going to address these problems.”

And the former Speaker of the House, now a legal academic, Professor Margaret Wilson 
writes: “It is a useful reminder that justice is dependent on institutions and procedures 
that are fair and are accessible. Litigants in the Family Court today may question whether 
this fundamental objective of the Magna Carta has not been forgotten in the interests 
of financial savings.”

The time has come, I believe, to launch in a significant way into a meaningful con-
versation about how we are going to address access to justice problems. What better 
time to start than as we celebrate the 800th anniversary of King John fixing his seal to 
the Magna Carta.

Mark Wilton
New Zealand Law Society Wellington Vice-President

Celebrating the Magna Carta
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Eight hundred years ago on 19 June 1215 King John 
of England fixed his seal to a charter which had resulted from several days 
of peace talks with rebellious barons. The document – which was quickly 
amended – was later named Magna Carta, or Great Charter. Over the centuries 
it has become a powerful symbol of liberty, justice and the rule of law. One of 
the clauses from 1297 is still New Zealand law.

This month the 800th anniversary of Magna Carta is being celebrated around 
the world. In New Zealand the Magna Carta 800 Committee for New Zealand 
is co-ordinating events.

To commemorate the anniversary, the New Zealand Law Society is publishing 
short articles from eight New Zealanders who have been key participants in 
commenting on and helping to shape our constitution and legal system. They 
were asked to write on the subject “What Magna Carta means to me in 21st 
century New Zealand”.

Their contributions are published as follows, along with brief details of their 
legal careers.



I feel a little like Lord Sumption who began his recent address 
to the Friends of the British Library by saying:

“It is impossible to say anything new about Magna Carta, unless 
you say something mad. In fact, even if you say something mad, 
the likelihood is that it will have been said before, probably 
quite recently.”1

So while it is unlikely I will say anything unique, I will at least 
do my best to keep it short.

Simply looking at the document itself, it is difficult to make 
a strong case for Magna Carta being the cornerstone of any 
nation’s constitution in the 21st century. Much of the original 
text of Magna Carta dealt with grievances specific to that time. 
For example, the King promised immediately to give up all 
Welsh hostages and no longer to compel individuals to build 
bridges at river banks. Almost all of the 63 clauses of the Charter 
have been repealed; nearly a third were deleted or amended 
only 10 years after it was first sealed.

After its original rise to fame, Magna Carta seemed to dis-
appear from the pages of history until the early 1600s when 
Sir Edward Coke revived it (for various political reasons) with 
such outstanding success that, 800 years later, we are still 
commemorating its very existence.

It is easy to be cynical about how directly the Great Charter 
parents today’s constitutional law. I, however, believe it sym-
bolises (or at least has come to symbolise) enduring values and 
principles that guide our society today and should continue 

Mr Finlayson was admitted in February 1981 and 
was a partner with the firms Brandon Brookfield 
and Bell Gully. He left private practice in 2002 
to become a barrister sole and was elected 
a National Party list MP in 2005. He became 
Attorney-General on 19 November 2008 and 
is also Minister for Treaty of Waitangi Negotia-
tions. Mr Finlayson became a Queen’s Counsel 
on 13 December 2013. He has lectured in civil 
procedure, conflict of laws and ethics at Victoria 
University, and was an inaugural member of the 
author team for the well-established publication 
McGechan on Procedure and founding editor of 
Procedure Reports of New Zealand.

Hon Christopher Finlayson QC
AT TO R n e Y-G e n e R A L

◂  Previous spread: One of four known surviving 1215 exemplars of Magna Carta, "British Library 
Cotton MS Augustus II.106". Written in iron gall ink on parchment in medieval Latin.

to do so for generations to come.
Magna Carta has come to represent a number of fundamental principles including 

the protection of human rights (although the expression was not used until the Second 
World War), freedom of religion and the right to justice. In my opinion, the most vital 
legacy of Magna Carta is that it has become a powerful symbol of the Rule of Law. It 
may not have been the original source of the principle, as Lord Sumption points out in 
his address, but today it certainly embodies the idea that everyone, including the law 
makers, should be held accountable to the same law.

As Attorney-General, the Rule of Law underlies all my decisions. As Lord Acton put it, 
“power corrupts, and absolute power corrupts absolutely” so a particularly important 
aspect of the role of Attorney-General is to ensure the Government understands this 
principle and its application to the Executive.

 
1 Lord Sumption, Magna Carta then and now, Address to the Friends of the British Library, 9 March 2015.
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Dame Sian was admitted in 1970. After postgrad-
uate study at Stanford University she worked for 
Turner Hopkins & Partners before becoming a 
barrister sole in 1975. She was a Law Commis-
sioner from 1985 to 1989 and was appointed 
Queen’s Counsel on 4 March 1988. Dame Sian 
was appointed to the High Court in 1995 and on 
17 May 1999 she was sworn in as Chief Justice 
of New Zealand. She has acted as Administrator 
of the Government a number of times when 
Governors-General have been unable to fulfil 
their duties. In 2004 Dame Sian became one 
of the inaugural members of the New Zealand 
Supreme Court, where she is presiding judge.

Rt Hon Dame Sian Elias GNZM
C H I e F  J u S T I C e  O F  n e W Z e A L A n D

Magna Carta, 800 years old this year, is a foundation of the 
New Zealand constitution. It is part of the heritage that came 
to these islands with the Treaty of Waitangi. And, as Sir Robin 
Cooke once said of that foundational document, sometimes 
referred to as “the Māori Magna Carta”1 and itself 175 years old 
this year, “a nation cannot cast adrift from its own foundations”.2

The Charter extracted from King John in dramatic circum-
stances in the meadow beside the Thames between Windsor 
and Staines was repudiated almost immediately, precipitating 
civil war which ended only with the death of King John. The 
essential promises of the Charter were however reissued by 
successive kings and confirmed some 30 times throughout 
the Middle Ages. They became the root from which further 
protections of freedom grew, making retention in their original 
form unnecessary. Today, only clause 29 of Magna Carta (as 
enacted by Edward I in 1297) is directly in force in New Zealand.3

The terms of Magna Carta are often misunderstood. Inevitably, 
myths have grown up around it. Its veneration and asserted 
role in the development of modern states derived from the 
English model are sometimes disparaged as “bad history” and 
“romantic” thinking. It is said that the terms of Magna Carta 
expressed nothing that was new. These were promises of good 
government long made by Anglo-Saxon and Norman kings. 
Magna Carta did not establish habeas corpus or trial by jury. 
Although it treats taxation by the king without the council of 
the land as contrary to law and custom, it could not antici-
pate the development of parliament (although a rudimentary 

parliament under Edward I was not far off). But in article 14 (which provides for the 
summoning of the barons and the bishops to advise the king) there are indications of 
a felt need for wider and more systematic representation in the council advising the 
king than was provided by the Curia Regis, as the legal historian, William Holdsworth 
suggests.4 Magna Carta does not point to the repositioning of the sovereign power to 
make law in the king-in-parliament, which is where our constitutional journey in New 
Zealand now rests. Magna Carta of course says nothing about democratic government. 
Nor does it protect the independence of the judges, which was not secured until the Act 
of Settlement in 1701. All these things lay in the future in 1215. And their achievement 
was by no means made inevitable by the Charter.

The deflation of the more pretentious claims about Magna Carta does not diminish 
its hold or its position in our constitutional history. But perhaps these folk memories 
of the importance of “The Great Charter of the Liberties of England” (as it was called in 
the Petition of Right of 1628) and their persistence tap into enduring values behind the 
politics and self-interest of the moment in 1215, which remain. Its clauses protest against 
arbitrary deprivation of liberty and property and look to proper legal process. They claim 
justice which is not corrupt and not delayed and is provided by royal justices who know 
the law and are committed to fulfilling it. They look to common 

❝ Its clauses 
... claim justice 

which is not 
corrupt and not 

delayed and 
is provided by 
royal justices 

who know the 
law and are 

committed to 
fulfilling it Continued on next page...

9

19 June 2015 · LawTalk 867 



laws and measures and weights and protection of trade and 
movement. They proceed on the basis that law is observed 
by the king not as a matter of grace, but as a matter of 
obligation. And they look to arbitrary power being curbed 
not only by law but by the consent of the country.

And if the Charter represented in its day in large part 
claims for restitution of freedoms and liberties long-known 
or was preoccupied with aspects of feudal tenure, it also 
represents a departure. Demands for the laws of Edward the 
Confessor are no longer made after Magna Carta. Instead, 
the focus changes to confirmation of the Charter and the 
better securing of its promises. Subsequent reforms invoked 
the Charter. Encroachments on freedom were resisted in 
its name, particularly in the times of growing absolutism 
under the Tudors and Stuarts and the dictatorship of the 
Protectorate. It was cited in opposition to arbitrary power to 
imprison or take property, taxation without parliamentary 
consent, and development of Crown prerogative powers. 
The Charter was critical in the battle of ideas which led 
eventually to parliamentary government.

It is not fanciful to see in the terms of the Charter ideas 
central to the rule of law and which have influenced modern 
statements of rights. Magna Carta has been cited in court 
cases from the 13th century down and in all jurisdictions 
which have inherited it. It was an important plank in the rea-
soning of the United States Supreme Court in Rasul v Bush 542 
US 466 (2004) which held against executive imprisonment.

The best evidence of the importance of Magna Carta 
is, as Sir William Holdsworth claimed, “the history of our 
public law from the time of the granting of the charter”:5

“The charter was constantly appealed to 
all through the mediaeval period, and 
during the constitutional conflicts of the 
seventeenth century; and, after those 
conflicts had been settled, its observance 
came to be regarded both by lawyers 
and politicians as a synonym for con-
stitutional government.”

Magna Carta lays the foundations for the 
rule of law and parliamentary sovereignty, 
the twin elements of the New Zealand 
constitution. It would be foolish to think 
constitutional evolution is at an end in New 
Zealand. It can be confidently expected that 
the ideas of Magna Carta will continue to 
be drawn on in the necessary discussions 
on constitutional directions, as they have 
been for the past 800 years.

 
1 See Paul McHugh The Maori Magna Carta: 

New Zealand Law and the Treaty of Waitangi 
(Oxford University Press, Oxford, 1991).

2 Te Runanga o Wharekauri Rekohu Inc v 
Attorney-General [1993] 2 NZLR 301 (CA) at 
308–309.

3 Imperial Laws Application Act 1988, sch 1.
4 Sir William Holdsworth A History of English 

Law (7th ed, Sweet and Maxwell, London, 
1956) vol 1 at 55.

5 Sir William Holdsworth A History of English 
Law ( 4th ed, Sweet and Maxwell, London, 
1936) vol 2 at 215–216.

▾  Swan feather quill and 
ink in the Magna Carta 
exhibition at Salisbury 
Cathedral, home to one of 
the four known surviving 
1215 exemplars of Magna 
Carta.
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Magna Carta is an odd but iconic legal document. It still retains some 
legal force today. And its central philosophy is of central importance.

It can only be understood in terms of its own peculiar history. King 
John was a quarreller, not least against the Pope, his older brothers Henry, 
Richard and Geoffrey, and many barons. Disputes between John and the 
feuding barons grew steadily throughout his reign. There were disagree-
ments about increased taxes and feudal duties. John on the other hand 
needed money to finance his campaigns. His taxation methods were 
brutal. They led to confiscation of land when barons had not the ability 
to pay. Preferences were sold, often going to foreign friends and relatives 
of the King. Essentially, Magna Carta was a peace treaty in response to 
an ever-escalating political crisis.

The form of the document had its oddities. There are some 4,000 words 
in it. The King did not actually sign it although his great seal was placed 
upon it. It dwarfed the Treaty of Waitangi with several dozen copies pro-
duced over many weeks. These were sent around the country to enable 
people to know about it.

There had to be somebody to enforce the treaty. Among other things 
Magna Carta states that the barons would elect 25 of their number to ensure 
that the King abided by the terms agreed. These included an extraordinary 
power to seize the King’s land and possessions for redress of breaches by 
him. This established the fundamental principle of greatest significance: 
the King himself had to act under the law.

Sir Grant was admitted in 1967 and was a partner 
of Auckland firm Wiseman & Hammond and 
Hamilton firm Tompkins and Wake before taking 
a teaching fellowship at the University of Illinois 
and Professorships at Dalhousie University and 
the University of Alberta. He became Profes-
sor of Law at Auckland University in 1988 and 
Dean in 1990 until his appointment to the High 
Court bench in 1992 and the Court of Appeal in 
2004. He was appointed President of the Law 
Commission on 1 December 2010 and has since 
been reappointed until May 2016. Sir Grant is 
the author of numerous published articles and 
books, including Judicial Recusal: Principles, 
Process and Problems (Hart Publishing, 2009).

Hon Sir Grant Hammond KNZM, LLD
P R e S I D e n T O F  T H e L AW C O M M I S S I O n

By the standards of the time it was quite 
a lengthy document. Many of its terms were 
dropped or rewritten when it was reissued 
in the 13th and, I believe, the 14th centuries.

Only four clauses still remain on the 
United Kingdom Statute Book today, and 
to a limited extent in our Constitution, in 
the due process concept. Originally the 
right to due process of law in clauses 39 
and 40 was meant to be only for free men 
in a feudal society. But later interpreters 
extended these rights to all people. Original 
intent? Or a growing constitution? Same 
old debate!

The four clauses are:
 ▪ Clause 1 grants freedom to the English 
Church without interference from the 
Crown.

 ▪ Clause 13 gives London and other cities 
and towns and ports the right to com-
merce without interference by the King.

 ▪ Clause 39 is the foundation of the prin-
ciple that everyone has the right to a 
fair trial.

 ▪ Clause 40 is thoroughly modern for a feudal society: 
that everyone is equal in the eyes of the law.

Documents of this kind never come absolutely “complete”. 
Critical constitutional documents, in particular, take on 
a life of their own. They are, as one poet said, “Comets 
with brushes tails” and they continue to reside in our 
constellation with long-lasting and significant impact.

We in the 21st century of New Zealand have a Bill of 
Rights. But the essential concepts in it were around for 
over a thousand years, giving voice to the proposition that 
everyone is equal in the eyes of the law and has the right 
to a fair trial. And wouldn’t you just know it: in 1840 we 
hadn’t quite learnt from Magna Carta because many of 
the copies of Magna Carta, although they are “originals” 
and purport to say the same thing, are slightly different 
in expression as they were written by different scribes. 
Sound familiar?

The essential message of Magna Carta however is that 
the deep human concepts around what is required in a 
civilised and unified jurisdiction run back across the cen-
turies. They are part of our very humanity.
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Sir Geoffrey was admitted in 1965 and prac-
tised with Wellington firm O’Flynn and Christie 
before becoming Professor at the University 
of Iowa and the University of Virginia. He was 
Professor of Law at Victoria University from 
1974 to 1979 before entering Parliament as MP 
for Christchurch Central on 18 August 1979. 
Among his ministerial appointments he was 
Attorney-General and Minister of Justice from 
1984 to 1989, and he was Prime Minister from 
1989 to 1990. On leaving Parliament Sir Geof-
frey was co-founder of the public law firm Chen 
Palmer. He was appointed Queen’s Counsel on 1 
October 2008. He has chaired a United Nations 
Panel of Inquiry and was New Zealand’s Com-
missioner to the International Whaling Com-
mission. Sir Geoffrey is the author or co-author 
of 12 books, including Unbridled Power. He is a 
member of the NZLS Rule of Law Committee.

Rt Hon Sir Geoffrey Palmer 
KCMG, AC, QC
H A R B O u R C H A M B e R S ,  W e L L I n G TO n

New Zealand lawyers do not apply Magna Carta to their 
problems on a daily basis, although one provision of Magna 
Carta forms part of New Zealand law. What is its legacy for us?

The original 1215 text was drafted in Latin. Translations 
are available and the original was a long document with 
63 provisions. The political context lay in the egregious 
misdeeds of King John and the need to control royal power.

This was a highly specific document, so many of the issues 
have long passed into the depths of mediaeval history. 
Magna Carta reads like a contract. Devoid of statements 
of principle it comprised a list of remedies against the 
abuse of power including:

 ▪ relief from abuses that had crept into the feudal land 
tenure system, such as scutage and wardship;

 ▪ controls on the levying of charges by the King;
 ▪ the rights of widows;
 ▪ the enforcement of debts;
 ▪ honouring the customs of the City of London;
 ▪ protection against forced service;
 ▪ requiring the royal courts to sit at a fixed place, and 
the holding of assizes in each county four times a year;

 ▪ limiting fines;
 ▪ placing limits upon the provision of military services;
 ▪ limiting the taking of property and wood without a 
person’s consent;

 ▪ putting limits on the taking of a felon’s land;
 ▪ obliging the King to follow the law of the land and respect 
liberty and custom;

 ▪ ensuring freedom of travel for men and merchants in 
and out of England;

 ▪ a requirement that public officials know the law of the realm;
 ▪ protections for abbeys and the church;
 ▪ investigations into forests, warrens and river banks;
 ▪ the removal from public office of named people;
 ▪ no dispossession of lands, castles, liberties or rights without lawful judgment;
 ▪ the return of fines exacted unjustly and protections for Wales and the Welsh;
 ▪ the appointment of 25 barons to see that the terms of Magna Carta were followed; and
 ▪ pardons for people hurt and who held grudges that had arisen since the beginning of 
the dispute that led to Magna Carta.

The details are perhaps less important than the symbol Magna Carta later became in 
the hands of lawyers like Sir Edward Coke and Sir William Blackstone. It marked the 
beginning of constitutionalism.

The exorbitant demands of the Crown could and should be limited by law. The Crown 
had systematically abused its feudal prerogatives. Grievances had to be redressed and 
a system of checks and balances instituted.

In the next hundred years Magna Carta was reissued 38 times. Indeed the original 
version may have been law for only nine weeks. Nevertheless it stands as a clear example 
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of a remedy against the abuse of royal power.
The Imperial Laws Application Act 1988 s 3 declares 

those portions of Imperial enactments and subordinate 
legislation that are part of the laws of New Zealand.

The Act provides that clause 29 of the 1297 version of 
Magna Carta is law here. It provides:

Imprisonment, etc contrary to law. Administration of 
justice — NO freeman shall be taken or imprisoned, or 
be disseised of his freehold, or liberties, or free customs, 
or be outlawed, or exiled, or any other wise destroyed; 
nor will we not pass upon him, nor condemn him, but by 
lawful judgment of his peers, or by the law of the land. 
We will sell to no man, we will not deny or defer to any 
man either justice or right. 

It would be an error to think this provision 
could have no practical application in New 
Zealand now.

The Great Charter stands as a symbol 
for the foundation of liberty according to 
law. In 1957 the American Bar Association 
erected a monument at Runnymede. This 
was because of the classical statement 
contained in clause 29 of the right of the 
subject to a trial by due process of the law.

Magna Carta will be eight hundred years 
old this year, a powerful symbol of govern-
ment under the law.

▾  King John signs the 
Magna Carta, depicted 
in an 1864 engraving by 
James William Edmund 
Doyle
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The Magna Carta today reads much like a coalition agree-
ment to form government and in some ways in its historical 
context of the standoff between the King, the Barons and 
the Church, it was a political compromise. It was a list 
of accumulated grievances, many of which related to a 
reliable system of dispute resolution that evolved into the 
court system we know today. It was not a Charter of the 
People. It was, however, an important foundation in the 
building of a democratic system that took another 800 
years to reach the representative democratic system we 
know today. It is a useful reminder that justice is dependent 
on institutions and procedures that are fair and are acces-
sible. Litigants in the Family Court today may question 
whether this fundamental objective of the Magna Carta 
has not been forgotten in the interests of financial savings.

The 800th anniversary of the signing of the Magna Carta 
on 19 June 1215 has provided the opportunity for advocates 
of the rule to law to remind people why the notion is fun-
damental to democratic society. This is a timely reminder 
given the intention of the government in its Judicature 
Modernisation Bill to remove from the legislation a com-
mitment to the rule of law by the courts. The reason for the 
government’s removal of a statutory commitment to the 
rule of law is unclear but the reasons for its reinstatement 

Professor Wilson was admitted in 1971 and 
worked as a solicitor for Peter Jenkins in Auck-
land. She was a lecturer and senior lecturer at 
Auckland University law school from 1972 to 
1990, and was a Law Commissioner from 1988 to 
1989. She was appointed first Professor of Law 
and founding Dean at the University of Waikato 
in 1990. On 5 December 1999 she became a 
Labour list MP and was appointed to Cabinet 
as Attorney-General, a role she held along with 
other ministerial posts until 28 February 2005. 
Professor Wilson became the 27th Speaker of 
the House of Representatives from 3 March 
2005 until 8 November 2008 when she retired 
from Parliament. In 2009 she was appointed 
Professor of Law and Public Policy at the Uni-
versity of Waikato.

Hon Margaret Wilson DCNZM
P R O F e S S O R O F  L AW A n D P u B L I C  P O L I C Y, 
u n I V e R S I T Y  O F  WA I K ATO

was sufficiently express in the submission 
of the Supreme Court, Court of Appeal and 
High Court to the Select Committee on the 
Bill. This submission from New Zealand’s 
courts has been ignored. The submission 
succulently explains the importance of the 
court system to New Zealanders. It reads 
as follows:

“The Judicature Modernisation Bill 2013 
bears upon the balances struck by the New 
Zealand constitution in relation to the func-
tions of the judiciary in a society based 
upon law. The matters covered are of impor-
tance to all New Zealanders. Being central 
to the exercise of judicial responsibilities, 
they are also matter upon which judges 
have particular perspective and interest, 
which we have thought it to be in the public 
interest to express. In the context of New 
Zealand’s largely unwritten constitution, 
constitutional values and balances can be 
easily overlooked. The Judicature Act 1908 
is constitutional legislation because it is 

concerned with the jurisdiction and administration of the 
judicial branch of government. Changes to it therefore 
require particular care to ensure that they do not disrupt 
fundamental balances. Indeed, our preference is that the 
title ‘Judicature Act’ is appropriately retained as a more 
accurate representation of the foundational nature of the 
principal act constituting superior courts of record.”

If a public commitment by the executive to the rule of 
law is not fundamental to New Zealand’s constitutional 
arrangements, then it is difficult to think what is – beyond 
the supremacy of parliament and the executive of course.

It is unlikely we will see another gathering of the barons 
marching on Wellington to seek a renewal of commitment 
to accessible justice for all because the barons can afford 
their own private justice. One can only hope that that just 
as there was in 1215 some barons who saw beyond their 
own self-interest and provided the leadership to slowly 
but surely lay down the foundations for what today we 
have inherited as a system of courts that although under 
considerable resource pressure deliver the best justice they 
can within the constraints of public policy and funding.

❝ It is a useful 
reminder 

that justice is 
dependent on 

institutions and 
procedures that 
are fair and are 

accessible
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Professor Joseph was admitted in 1974. He 
has written and contributed to many texts and 
articles on constitutional and administrative 
law, including the definitive Constitutional and 
Administrative Law in New Zealand, of which 
the first edition was published in 1993 and 
the latest (fourth) edition in 2014 (Thomson 
Reuters). Professor Joseph was conferred the 
degree Doctor of Laws in 2004 in recognition 
of the contribution made by his text and other 
writings. He consults for the law firm Russell 
McVeagh, is a member of the Editorial Advisory 
Boards of Public Law Review and New Zealand 
Journal of Public and International Law and is a 
member of the NZLS Rule of Law Committee.

Philip A Joseph, LLD
P R O F e S S O R O F  L AW, 
u n I V e R S I T Y  O F  C A n T e R B u R Y

The Magna Carta is an enigmatic and alluring instrument. It 
was a practical response to needs – to rein in the excesses 
of King John and his zealous officials. The King agreed to 
meet with his barons on 15 June 1215 at a meadow called 
Runnymede, situated on the banks of the Thames near 
Windsor Castle. The barons held specific grievances against 
their King and, the month previously, had renounced all 
allegiance to the Crown. They now gathered at Runnymede 
to present their demands, the Articles of the Barons. On 19 
June, John affixed his Great Seal to this famous instrument, 
“freely acceding to the laws and liberties which they [the 
barons] demanded”.

The Magna Carta is more than the aggregated mean-
ing of its individual parts. Yet, it is an intensely practical 
document, not much given to rhetorical flourish or lofty 
generalities: “[I]t is keyed to the problems at hand, spelling 
out one by one concrete remedies for actual abuses.” The 
Charter was not well organised, often with related prob-
lems dealt with in scattered parts of the document. Unlike 
modern statutes, it was not broken down into numbered 
sections or chapters. This occurred only in later times to 
aid reference and instil coherence. The barons foisted the 
Charter on John but the benefits it conferred were not 
restricted to them. The instrument deals with diverse, 
unrelated subjects, such as feudal relationships, abuses 

by local officials, royal forests, towns and trade, debts and estates, and church and state. 
Much of the content has little or no relevance to the present day, which makes the Great 
Charter – a historical “event” captured in time – even the more remarkable. Throughout 
the ages, it has remained a beacon and symbol for two enduring notions – liberty and 
the rule of law.

One chapter towers above all others, exhibiting rhetor-
ical flourish not found elsewhere in the Charter. Chapter 
39 declared and confirmed that the King may not punish, 
imprison or coerce the subject in an arbitrary manner. It 
declares with austere clarity: “No free man shall be taken, 
imprisoned, disseised, outlawed, banished, or in any way 
destroyed, nor will We proceed against or prosecute him, 
except by the lawful judgment of his peers and by the 
law of the land.” Chapter 40 complements those famous 
words by declaring that justice should be available to all 
persons of all rank: “To no one will We sell, to none will 
We deny or delay, right or justice.”

These chapters enshrine perfectly the ideal of the rule 
of law: a government of laws and not of individuals. Their 
provisions are both substantive and procedural: substantive 
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because a person may be punished only in 
accordance with “the law of the land”, and 
procedural because that may be done only 
“by lawful judgment of his peers”. Later 
restatements of the Magna Carta substi-
tuted the phrase “due process of law” for 
the words “the law of the land”, although 
the expressions have always been treated 
as synonymous. The phrase “due process 
of law” is enshrined in the 5th and 14th 
Amendments to the American Constitution 
and is emblematic of the historical rule of 
law. With the restatements and confirma-
tions of the Magna Carta, two principles 
emerged: that the King should be subject 
to law and the law should be the primary 
means of controlling the executive power.

The events of June 1215 exemplify two 
features of Westminster constitutional 
method. The first is historical myth-mak-
ing; the second is constitutional veneration. 
Throughout English constitutional history, 
appeals were made to the fundamental 
norms of the mythical ancient constitution 
whenever the balance of the constitution 
was contested. The barons’ uprising against 
John in 1215 began with a cry for the con-
firmation of the just laws of Edward the 
Confessor (1042-1066), which successive 
generations had upheld as embracing the 
subject’s protections under the ancient 
constitution. Five hundred years on, Sir 
Edward Coke and his contemporaries like-
wise appealed to the ancient constitution 
as a response to the Stuart abuses. Their 
purpose was to marshal arguments of fun-
damental principle that could denounce 
the Stuarts’ claims to Divine Right.

Historical myth-making engages the 
rhetoric of constitutional veneration. The 
meaning, reverence and esteem that suc-
cessive generations bestowed on the Magna 
Carta elevated it into constitutional folklore. 
Often it is not the encrypted words that 
convey an instrument’s true meaning and 
significance but rather the interpretations 
that successive generations place on it. 
The meaning and significance of histori-
cally-placed instruments are ambulatory, 
prone to reinterpretation and restatement 
in accordance with perceived contempo-
rary needs. We appeal to the historical 
past to address present ills and provide 
guidance for the future. The Magna Carta 
has remained in the constitutional con-
sciousness for 800 years, and daresay will 
do so for generations to come.

The mythology of Magna Carta is more 
important than the reality – what might 
be described as the magnification of Magna 
Carta. Hence the view that it is the most 
important constitutional document in 
English history.1 Although no clauses in it 
actually so provided, Magna Carta became 
a symbolic assurance of equal justice, lib-
erty and individual freedom for all in the 
realm and the embryonic foundation of 
parliamentary sovereignty and, indeed, the 
rule of law in England – a law which the 
monarch, Parliament and all people were 
both subject to and protected by.

The constitutional struggle between 
power and freedom dating from King 
John’s confrontation with his rebellious 
barons in the meadow at Runnymede in 
June 1215 to the present day in New Zealand 
has been a long and at times fragile one. 
Nearly 400 years later, in 1603, James VI 

Austin Forbes 
CNZM, QC
C L A R e n D O n C H A M B e R S , 
C H R I S TC H u R C H

▾  Great Seal of King John, 1203. Eton College Archives
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Mr Forbes was admitted in February 1970 and 
joined Christchurch law firm Duncan Cotterill, 
where he worked as a litigation partner until 
1990. He was President of the Canterbury District 
Law Society in 1988 and began to practise as a 
barrister sole in 1990. From 1994 to 1997 he was 
President of the New Zealand Law Society. Mr 
Forbes was appointed Queen’s Counsel on 27 
May 1996 and was awarded the CNZM in 1997. 
He has been convenor of the New Zealand Law 
Society’s Rule of Law Committee since 2007.

of Scotland became James I of England. An illuminating 
recent book about Magna Carta2 describes how, on his 
journey to London from Scotland, the King at Newark 
dispensed what was known in Scotland as “Jeddart Justice” 
by ordering the execution of an (alleged) cutpurse criminal 
without a trial. Under Jeddart Justice a supposed criminal 
was apparently liable to be hanged first and then tried 
later. Sir John Harrington, who was Elizabeth I’s godson 
philosopher and, indeed, also said to be the inventor of 
the flush toilet, is reported to have commented on this 
affront to English principle and practice “Why may not a 
man be tried before he hath offended?” In 1610 King James 
addressed Parliament on the divine power of Kings, saying 
that they were “the supremest thing on earth” who could 
“make of their subjects like men at chess”.

So we have certainly come a long way since then. Magna 
Carta was the reinvigorated banner by which the challenge 
of James I to the position of Parliament and the courts was 
confronted, led initially by Sir Edward Coke.3

So the Great Charter was no mere baronial pact. It bears 
repetition that it has come to be regarded as the founda-
tion bedrock of the rule of law and the rights and liberties 
which we now almost take for granted today, 800 years 
later. The reach of its lineage extends not only to many of 
the countries of the former British Empire and the present 
Commonwealth, including New Zealand,4 but also to the 
French Declaration of the Rights of Man and the Citizen 
1789, the State and Federal constitutions (including the 
Bill of Rights) of the United States and the well-known 
ensuing amendments and, in more recent times in the 
aftermath of World War II, the Universal Declaration of 
Human Rights adopted by the United Nations in 1948 and 
the European Convention for the Protection of Human 
Rights and Fundamental Freedoms 1950. The lineage can 
also be said to include, at least indirectly, the New Zealand 
Bill of Rights Act 1990.

That said, the Court of Appeal has held that “Whilst the 
Magna Carta is indeed part of the law of New Zealand … it 
cannot override the clearly expressed will of Parliament”.5 
Nevertheless, while Magna Carta, as a foundation decla-
ration of the rule of law and its application to the law of 
New Zealand today, are subject to the doctrine of parlia-
mentary sovereignty, it has rightly been described as “… 
an irrepealable ‘fundamental statute’. Nothing could remove 
its imprint from our law and culture”.6

While it may not be an everyday topic of discussion, 
the symbolic ethos of Magna Carta continues to resonate 
in our law 800 years later.

 
1 That said, the constitutional significance of the English 

Petition of Right 1627 and the Bill of Rights 1688 is certainly 
not to be underestimated. Together they are a triumvirate of 
great constitutional documents.

2 Magna Carta Uncovered Anthony Arlidge & Igor Judge (Hart 
Publishing, 2014). Igor Judge was the Lord Chief Justice of 
England from 2008 – 2013.

3 Coke was then the Chief Justice of the Court of Common 
Pleas.

4 The Imperial Laws Application Act in 1988 s3 declares that 
1297 25 Edw I (Magna Carta) c.29 to be part of the laws of New 
Zealand. This is the only provision of this version of Magna 
Carta that is specifically in force in New Zealand. It conferred 
the fundamental right of “due process” now enforceable by 
the Habeas Corpus Act 1991.

5 West v Martin [2001] NZAR 49 (CA) at [56]-[57].
6 See Constitutional and Administrative Law in New Zealand 

Philip Joseph (4th ed, Brookers Ltd, 2014) at [15.4.5(2)]
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Ours is an organic constitution. As we grow and mature as a society, so 
the rights and responsibilities we call ‘constitutional’ grow and mature. 
But in doing that they remain anchored to certain constitutional pillars. 
Magna Carta is one of those.

Measured narrowly in terms of its operative reach (clause 29 alone 
applies in New Zealand today), or in terms of the practical impact it 
has had when raised in Court (very little), it is tempting to conclude, as 
Justice Lugg did in his fictitious Rex v Haddock judgment in AP Herbert’s 
‘Uncommon Law’, that “so little of Magna Carta is left that nothing of Magna 
Carta is left”. But that overlooks what Lord Sumption recently termed the 
“symbolic significance” of Magna Carta. Magna Carta, he said, “stands for 
the rule of law”. And that is central to the justice system we know today.

Seen in this way Magna Carta reinforces to me, in 21st century New 
Zealand, that ours is a society that is governed by and under the law. A 
society in which any person should be able to enforce their legal rights 
against another, the State included. In short, and to quote clause 29 of 
Magna Carta, that it remains fundamental today that “We will sell to no 
man, we will not deny or defer to any man either justice or right”.

But without more, such fine sentiments ring hollow. For Magna Carta 
to remain the New Zealand constitutional pillar I suggest it is, we need 

Mr Smith was admitted in June 2007 and worked 
as a Judges’ Clerk at the Wellington High Court 
and as a junior barrister at Stout Street Chambers 
in Wellington. In 2009 he completed an LLM at 
Harvard Law School, where he was a Frank 
Knox Fellow. On his return to New Zealand he 
worked as a solicitor for Russell McVeagh before 
becoming a barrister sole in 2011. He is the 
author of New Zealand Judicial Review Hand-
book (Thomson Reuters, 2011) and a number 
of published legal articles.

Matthew Smith
T H O R n D O n C H A M B e R S , 
W e L L I n G TO n

to confront and meaningfully to respond to our growing 
access to justice problems.

Putting to one side problems with legal aid, and focusing 
on the public law world I am most familiar with, our access 
to justice problems include the steady march upwards of 
Court filing, scheduling and hearing fees (recent percent-
age increases are higher than inflation); rising prices for 
legal services (up 3.6% in the year to 31 March); and legal 
costs exposures in excess of $20,000 (our median income 
is currently $31,200) for losing a non-complex one-day 
judicial review. In an age where regulations and regulators 
proliferate, in number in complexity and in the impact 
their actions have, judicial review is more relevant than 
ever. But its costs rule it out as an option for the vast 
majority of individuals, community groups and (small) 
businesses who need it.

That is a problem whose resolution does not lie simply in 
us shouldering more pro bono work. The overheads of legal 
practice continue their own upward march. We must also 
be careful to ensure that the depth of our access to justice 
problems, and the urgency of our need to fix them, is not 
obscured by a search for ‘untapped’ pro bono capacity. 
At best that will not address the root causes, including 
growing inequality.

I don’t pretend to have the answers. But I do know that 
we need to have a meaningful conversation about how 
we are going to address these problems. In doing that we 
should ask ourselves, as an ever maturing society, what is 

the ‘good life’ we want our organic constitution to reflect? 
How does that translate into access to justice measures? 
What role should a ‘user pays’ philosophy perform in 
‘rationing’ justice? And should that philosophy apply in 
an indiscriminate way to all (civil) proceedings?

On the last point, my personal view is that a separate costs 
regime is justified for judicial review, recognising the central 
role and function it performs as a rule of law mechanism. 
Such a regime would provide for successful applicants to 
have their legal costs on a (reasonable) indemnity basis, so 
they were not out of pocket from having to go to Court to 
hold the State to the law. Unsuccessful applicants would 
be exposed to lower costs awards (potentially capped), 
which could be further reduced if the Court accepted their 
unsuccessful claim was reasonably arguable and appro-
priately brought. Clear provision would also be made for 
pre-emptive or protective costs orders.

The “symbolic significance” of Magna Carta would inform 
the consideration of practical access to justice measures 
like these; something which needs to take place in the 
context of the broader constitutional conversation I have 
suggested. In doing that Magna Carta will continue to be 
far from an “archaic curiosity”, as Sir Owen Woodhouse 
recognised in a 1979 lecture which remains relevant to 
our 21st century.
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Put it on our desk.
Estate duties can be rewarding but can also be hard work. Public Trust Executor Assist 
is designed to take on as much or as little work as you need to free you up for other 
things. You can trust our specialist team to get the job done quickly and e�  ciently, 
while you retain your existing client relationships, and lower your admin costs. 
Visit publictrust.co.nz/executorassist



Our Profession, Our People

Former Attorney-General 
and Minister of Justice Sir 
Jim McLay, of Matakana, 
has been made a Knight 
Companion of the New 
Zealand Order of Merit 
for services to business 
and the State.

Former New Zealand Law 
Society President John 
Marshall QC, of Wel-
lington, has been made 
a Companion of the New 
Zealand Order of Merit for 
services to the law.

Raewyn Lovett, of Auck-
land, has been made an Officer of the New Zea-
land Order of Merit for services to netball.

Former Chief Coroner 
Judge Neil Maclean, 
of Hamilton, has been 
made a Companion of the 
Queen’s Service Order for 
services to the judiciary.

Jock Sutherland, of 
Nelson, has been awarded 

a Queen’s Service Medal for services to cricket.

A lay member of a lawyers standards commit-
tee was also honoured in the Queen’s Birthday 
Honours. Bruce Martin, of Napier, was made 
a Member of the New Zealand Order of Merit 
for services to tertiary education. Mr Martin 
is a member of the Hawke’s Bay Standards 
Committee.

Our 
Profession
Our People

Appointments
Former lawyer and Minister of Conservation 
Kate Wilkinson of Christchurch has been 
appointed and Kathryn Edmonds of Welling-
ton has been reappointed as Commissioners 
of the Environment Court, both for a five-year 
term. Ms Wilkinson was a lawyer for 26 years 
before entering Parliament in 2005. As a lawyer 
she was involved in property, commercial and 
corporate law. She was Minister of Conserva-
tion from 2009 to 2013 and was responsible 
for the Government’s conservation aspects of 
the Resource Management Act 1991. She was 
also involved in meeting the Crown’s obligations 
to Māori in Treaty settlement processes. Ms 
Edmonds was first appointed a Commissioner of 
the Environment Court in 2005. She completed 
her second term earlier this year. Before joining 
the Court, Ms Edmonds practised as a solicitor 
and headed the environmental division of a large 
consultancy firm.

Seven expert trust lawyers – Alison Gilbert, 
Greg Kelly, Andrew Logan, Jared Ormsby, 
Bill Patterson, Nicola Peart and Stephen 
Tomlinson – are contributing their knowledge 
and experience to assist the Government’s 
reform of trust law as members of the Trust 
Reference Group. Justice Minister Amy Adams 
chaired the first meeting of the Trusts Refer-
ence Group on 28 May. Ms Adams established 
the group to help update and improve the law 
governing private trusts. In its response to the 
Law Commission’s report Review of the Law 
of Trusts: A New Trusts Act for New Zealand in 
March 2014, the Government accepted the Law 
Commission’s recommendation for a new Trusts 
Act but said further analysis of the other recom-
mendations was required. The reference group 
will consider those remaining recommendations 
and any other matters that will determine the 
content of a new Trusts Act. The Government also 
plans to release an exposure draft of the new Bill 
for public consultation before it is introduced.

Conjoint Professor Kim Lovegrove has been 
made the President of the Northern region 
of the New Zealand Institute of Building. The 
Northern region encompasses the greater part of 

the North Island, includ-
ing Auckland. This is the 
first time in history that 
a building professional 
has been president of a 
chapter in the Austral-
ian Institute of Building 
(AIB) and the New Zea-
land Institute of Building 

(NZIOB). Mr Lovegrove is a past president of the 

Sir Jim McLay

John Marshall QC

Judge Neil Maclean

Kim Lovegrove

Victorian chapter of the AIB. Mr Lovegrove is 
domiciled in both countries and is a partner of 
construction law firm Lovegrove Smith & Cotton, 
a Trans-Tasman legal practice.

Mark Todd has been appointed and Michael 
Webb reappointed to the Financial Markets 
Authority (FMA) Board. Mr Todd is a sole prac-
titioner with over 20 years’ experience in funds 
management, financial services and insurance 
regulation. He is a director and co-founder of 
Anti-Money Laundering Solutions and a member 
of the Association of Certified Anti-Money Laun-
dering Specialists. Previously he was a partner 
at Bell Gully for 15 years and advised on the new 
financial markets legislation. Mr Todd has been a 
member of Bell Gully’s board, is a former director 
of three related NZSX listed companies and is 
currently a director of Westpac Life. Mr Webb is 
a commercial barrister specialising in financial 
markets, banking, insolvency, government and 
corporate law. He has been a member of the 
FMA board since May 2011, and was chair of 
the Ministerial Task Force on the Regulation 
of Financial Intermediaries. For 11 years until 
2003 Mr Webb was a non-executive member and 
regularly acting chair of the former Securities 
Commission. He is also a company director and 
board member in both private and public sectors.

Retired High Court Judge, Justice Rodney 
Hansen QC, has been appointed to conduct 
an inquiry into Teina Pora’s claim for wrongful 
conviction and imprisonment. Mr Pora spent 
almost 20 years in prison after he was convicted 
for murder, sexual violation and aggravated 
burglary. In March this year, the Privy Council 
quashed his convictions without order of a retrial.

Queen's Birthday Honours
The following members and former members 
of the legal profession were awarded honours 
in the Queen’s Birthday Honours List.

To no one will we 
sell, to no one deny 

or delay right or 
justice.— Magna Carta
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Our Profession, Our People

Wellington and Hutt Valley Community Law Centre 
rōia hapori (community lawyer) Julia Whaipooti was 
working at Fresh Choice in Blenheim when a regular 
customer told her not to start a new job at Mitre 10 
but to instead work for her as a legal secretary. Two 
years later she decided to enrol in Laws 101 at Victoria 
University.

“I was the first in my family to go to university. I 
really didn’t know how to go about it. The lawyer I 
worked with, Caroline McCarthy, and who I followed 
to different firms was really supportive and encouraged 
me to continue learning. One day I thought, I want my 
own legal secretary, so off to law school I went.

“Admittedly law school wasn’t that foreign a concept 
for me. My family instilled a confidence in me where 
I thought I could do anything I put my mind to. I had 
three aspirations – to either win the (entire) Olympics, 
be a lawyer or to be a psychologist/Dr Phil.

“I talked a lot as a kid and apparently that’s what 
you need to be a good lawyer so I was told a lot that I 
should be a lawyer. I also wanted to make sure I had a 
job where I could provide for my family as in provide 
kai and a roof I could rent. I thought that being lawyer 
could do that.”

In a minority
Hailing from the East Coast, it was at university that 
Julia noticed she was a minority among a sea of “male, 
stale and pale” law students, she says.

“Law reflects the privileged bubble that is inaccessi-
ble to many. Unless people have whānau or lawyers as 
family members, it’s an unlikely profession for some.

“There were times sitting in criminal justice classes 
where Māori overrepresentation was the talking point.

“It sometimes felt like I was being spoken about, and 
that can be uncomfortable. It made me curious to know 
why public perceptions, statistics, media painted Māori 
in a negative way when I found myself surrounded by 
heaps of awesome Māori.

“I suppose that got me to then ask the ‘why’. Why 
are Māori overrepresented in crime statistics? Why are 
stereotypes of Māori so ill informed? Why are we under-
represented in the administration of justice?

“I think it’s so important to have more Māori in the 
criminal justice system. If you go to a courtroom, the 
majority are Māori but they’re on the wrong side of 

Passionate about 
working with people

Julia Whaipooti

By Sasha Borissenko

the bench. What’s considered ‘normal’ is a problem and it only adds 
to the idea of structural discrimination.”

Social justice focus
It was because of a natural driver towards social justice issues that 
Julia started volunteering at the Community Law Centre while at law 
school and before long, she landed a job there.

“I feel quite passionately about what community law does and what 
I’m doing. I’m really passionate about working with people. I think 
there are thousands of people who fall through the cracks and I want 
to be a part of the process to make a difference.”

Julia is also conscious that she has a special rapport when dealing 
with Māori clients, she says.

“Community Law increases access to justice, access to the law. I 
know because I am Māori, I ‘look’ Māori, therefore, I can be a less 
intimidating doorway for some Māori clients to access our services. 
If you can relate to your client, and them to you, they are going to tell 
me more and that can make so much of a difference.” ▪

"I think there are 
thousands of people who 

fall through the cracks 
and I want to be a part 

of the process to make a 
difference
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Our Profession, Our People

Litigation Lawyer, Christchurch
4 – 7 years PQE

You will have the opportunity to become involved in all aspects of our busy 
and varied commercial litigation practice, including complex company and 
commercial disputes, professional negligence, insurance, banking and 
insolvency litigation, securities enforcement, and credit recovery work. 
Excellent client and file management skills are essential.

Commercial Lawyer, Auckland
1 – 3 years PQE

Forming part of our projects and construction team you will become involved 
in all aspects of the transactions we advise on, including commercial analysis, 
contract drafting and negotiation, due diligence and project management. 
Our team predominately works on New Zealand and Australasian PPP and 
infrastructure projects and is recognised as a market-leader in the New 
Zealand PPP space. 

Corporate Commercial Lawyer, Dunedin
3 – 5 years PQE  |  5 – 10 years PQE

Working alongside our nationally recognised partners you will have a unique 
opportunity to advance your career as you become involved in all aspects 
of our busy corporate commercial practice, including acquisitions and 
divestments, corporate compliance, contract advice, securities law, banking 
and finance and insolvency work.

If you are looking for a new opportunity that offers high quality national 
work, significant career prospects, and excellent learning and development 
opportunities in a supportive and engaging team environment then we 
would like to hear from you. To find out more about these vacancies please 
go to: andersonlloyd.co.nz/careers/vacancies-applications/

At Anderson Lloyd we offer a law career with clear direction. 
We invest in our people and support their development. 
We help them find their career destination then provide the 
means with which they can get there.

Nadine Hopkins has been appointed an associate 
of Sweetman Law Limited. Nadine specialises 
in commercial property, relationship property, 
estate planning and family trusts.

Max Williams has joined 
Govett Quilliam after two 
years working with a Wai-
kato firm. Max, who spe-
cialises in commercial law 
and property, is based in 
the firm’s New Plymouth 
office, and works in the 
commercial and immi-
gration teams.

Auckland-based Kennedys has made Kate 
Kenealy and Mike Edison associates of the firm.

Jessica Frame has joined 
Janet Copeland Law’s Dun-
edin office as a solicitor. 
Before joining the firm 
Jessica spent two years 
practising as a solicitor in 
Auckland, largely in the 
area of Treaty of Waitangi 
claims.

Carolyn Moffat has 
joined Janet Copeland 
Law’s Queenstown office 
initially as a graduate and 
now having obtained her 
New Zealand Practising 
Certificate as a solicitor. 
Carolyn recently com-
pleted her law degree at 

the University of New South Wales and before 
this spent over 12 years working in both strategic 
and operational human resource management 
roles in New Zealand, Australia and the United 
Kingdom.

On the move

Max Williams

Jessica Frame

Carolyn Moffat

Kate Kenealy Mike Edison

continued on page 24...
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Alison Souness was elected President of 
the New Zealand Law Society Hawke’s 
Bay branch at the branch’s annual meet-
ing on 19 May. She succeeds Carol Hall, 
who became branch President in 2013.

Ms Souness is a partner of the Hast-
ings firm Souness Stone Law Partner-
ship, which she established with her 
husband Richard Stone around 20 years 
ago – just one week after their first child 
was born.

After graduating from Otago Univer-
sity with an LLB and a BA in English Lit-
erature, Ms Souness joined the firm then 
known as Cameron Ross in Wanganui. 
She mainly worked in resource manage-
ment, planning law and family law, as 
well as doing some District Court work 
with the firm, which was the Crown 
Solicitor’s office.

She then moved to the Hawke’s Bay, 
joining the firm then known as Callinicos 
McDowell before setting up on her own 
account. After working in sole practice 
for a year, she and her husband formed 
Souness Stone Law Partnership.

When asked how she became inter-
ested in the law, Ms Souness said: “I have 
always been interested in language and 
people so it was quite a natural fit for me.

“My interest was galvanised at an 
early stage by my school careers pro-
gramme. I grew up in Balclutha. As 
part of our careers programme I was 
scheduled to spend an afternoon at a 
local law firm.

“First, I was ushered into the office of 
their most junior lawyer. He told me to 
shut the door and then said law was a 
terrible career choice. ‘Don’t do it’.

“I then went to speak to the senior 
partner. He told me that he had never 
met a good woman lawyer, although (he 
mused rather doubtfully) he supposed 
there might be one or two.

New 
Hawke’s 
Bay branch 
President

“I left my careers experience day early and went home very cross and quite deter-
mined that I would be a lawyer after all.

“I often think of that old gentleman and wonder what he makes of some of the 
wonderfully talented women we have on the bench and in practice today.

“He did me a favour of course. Nothing like a telling a 16-year-old they won’t be 
good at something to make them work hard to prove you wrong!”

More than 25 years later, Ms Souness finds that practising law continues to be 
fascinating. She has practised over a wide range, including the District Court, Envi-
ronment Court, Coroner’s Court and family mediation.

She specialises in Family Court – where she is regularly appointed lawyer for the 
child and lawyer to assist the Court – and property work.

“I have a very busy property practice, and I’m particularly interested in the interface 
between family disputes and property acquisition and division.

“I am a member of the Family Law Section and the Property Law Section, which 
I find really valuable.”

Ms Souness has lived in the Hawke’s Bay for some 25 years and loves living in the 
province.

“We have a hugely collegial bar and a bar of a very high standard,” she says.
As well as lawyering, Ms Souness has served in a variety of governance positions 

in the Hawke’s Bay. The organisations she has served include Dove Hawke’s Bay, a 
domestic violence intervention programme; the Women’s Refuge; Playcentre; Family 
Start, a child-centred family support programme; and is currently a trustee on the 
Board of Trustees of Woodford House, an integrated girls’ school in Havelock North.

Outside the law, she is part of a “busy household that Richard and I share with 
our three teenagers. I seem to spend a lot of my time outside of the law supporting 
teenagers rowing, football, speech and drama and chamber music – all great fun.”

Maria Hamilton was elected the branch’s Vice-President at the annual meeting, and 
the following were elected to the branch Council: Jol Bates, Matthew Dixon, Satchie 
Govender, Nigel Loughnan, Robyn Matthew, Bodee Oliver and William Story. ▪

Alison Souness
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The Corporate Lawyers Association of New Zealand (CLANZ) has changed 
its name to In-house Lawyers Association of New Zealand (ILANZ).

One of the New Zealand Law Society’s three sections, ILANZ agreed 
on the name change at the CLANZ annual meeting on 22 May. The new 
name was ratified by the Law Society’s Board at its meeting on 5 June.

For some time now, members have commented that no one really 
refers to in-house lawyers as “corporate lawyers” any more.

Some members have expressed a degree of concern that including 
the word "corporate" in name doesn’t necessarily reflect the fact that a 
large number of the in-house legal profession work in the government, 
academic or not-for-profit sectors. In addition, “corporate” can refer 
to lawyers working in private practice as well as those in-house roles.

The practice type used for lawyers working within their client organ-
isations is “in-house lawyer” and this is consistent around the globe.

The CLANZ Committee reached out to its members in the 2014 
Member Survey and the results confirmed the committee’s view that 
members would support a change. Many members who responded to 
the survey thought the inclusion of the words “in-house” in the name 
would be a good idea.

“While the committee accepts there is significant goodwill in the 
current name, we are keen to embrace the entire membership with 
a more inclusive name,” new ILANZ President Dr Katie Elkin says.

“We hope the change of one word in the name and one letter in the 
acronym will be easy for our membership and the wider profession 
to adapt to.”

CLANZ, now known as ILANZ, was established more than 28 years 
ago. ▪

New name for in-
house lawyers’ body

David Flacks and Daniel Wong have established Flacks 
& Wong Limited (www.flackswong.co.nz), a specialist 
corporate law firm based in Auckland. David and Daniel 
together have more than 50 years’ domestic and inter-
national experience advising listed and unlisted com-
panies, entrepreneurs and start-ups on buying, selling 
and investing in businesses, raising capital in the public 
and private markets and on their important commercial 
transactions. Flacks & Wong Limited also provides stra-
tegic, governance and compliance advice to boards of 
directors, senior executives and corporates, and advises 
on general corporate and commercial matters. A corpo-
rate lawyer, David was a partner at Bell Gully for many 
years, except for more than four years in the 1990s 
when he was a member of the senior executive team, 
general counsel and company secretary of Carter Holt 
Harvey. Daniel is a senior practitioner, specialising in 
corporate law. He has advised across a broad spectrum 
of high-value corporate, capital markets and commer-
cial transactions in New Zealand (with Bell Gully) and 
London (with Freshfields Bruckhaus Deringer LLP). ▪

David Flacks (left) and Daniel Wong.

Tania Te Whenua (Tūhoe, 
Whakatōhea) has joined 
Holland Beckett as a 
general practice solicitor 
specialising in property 
and commercial matters 
with particular emphasis 
on Māori asset manage-

ment and development. Before joining Holland 
Beckett, Tania practised at Aurere Law and Potts 
& Hodgson, where she specialised in Māori 
property, commercial and Waitangi Tribunal 
matters. Tania is part of the Māori legal team 
that works across the Bay of Plenty to deliver 
services from the Tauranga, Rotorua, Whakatane 
and Opotiki offices.

Law firm news

Bridie McKinnon has 
rejoined Buddle Find-
lay’s Wellington office as 
a senior associate in the 
litigation team. Bridie 
has taken a lead role in 
a wide range of disputes, 
with a focus on financial 
services and contentious 

insolvency. Bridie is rejoin-
ing the team after three 
years in London working 
at a leading international 
law firm.

Vonja Young has become 
a consultant with Glaister 
Ennor. Vonja works in the 

firm’s family law team advising on relationship 
property law issues, parenting and custody mat-
ters and court proceedings. She also advises on 
estate litigation and personal property rights.

A m y  W a t s o n  h a s 
joined Buddle Findlay’s 
Christchurch office as 
a senior solicitor in the 
property and commercial 
teams. Amy advises on a 
range of matters including 
commercial leases and 
property acquisitions. 

Before joining Buddle Findlay, Amy worked at 
a leading global law firm in London.

Vonja Young

Amy Watson

Bridie McKinnon

Tania Te Whenua

on the move continued...

ILANZs new logo
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JACK HODDER QC
jack.hodder@chambers.co.nz
0274 190 691

Thorndon Chambers
Level 6
10 Customhouse Quay,
PO Box 1530, Wellington 6140
Telephone: 04 460 0636

Shortland Chambers
Level 10-13
70 Shortland Street
Auckland, New Zealand
PO Box 4338, Auckland 1140
Telephone: 09 306 2777

CLARITY.
FOCUS.
JUDGEMENT.
EXPERIENCE.
Jack Hodder QC is now practising as a 
barrister sole, operating nationally. He 
is acknowledged as one of the country’s 
foremost litigators, providing advice and 
advocacy on commercial, regulatory and 
public law matters.

After 24 years in the Chapman Tripp 
partnership, where he chaired the national 
board for six years until 2014, Jack has stepped 
aside from his national litigation role in the 
firm. He is pleased to be joining Thorndon 
Chambers in Wellington and Shortland 
Chambers in Auckland.
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Over the years, I have spoken with many lawyers who 
are returning to the practice of law after parental leave. 
The common theme I heard was that returning to the law 
after having been home for a while with a child is, not 
surprisingly, hard work.

But, that said, it does not have to be a negative experience. 
The memorable first line from Charles Dickens’ book, A 
Tale of Two Cities comes mind: “It was the best of times, it 
was the worst of times, it was the age of wisdom, it was 
the age of foolishness …” Despite the hard work, some of 
the returning lawyers spoke enthusiastically about their 
experience, while others were struggling to barely keep 
their heads above water.

Why is this? Why is it that some lawyers positively thrive 
during this transition in their lives and careers, whereas 
others find it almost traumatic? What can a law firm, a 
practice group, or an in-house legal team do to make the 
process as seamless as possible?

The benefits of handling the “returnship” process well are 
obvious. Assuming the returning lawyer is highly valued 
and regarded, the loss of the individual would be damaging 
to the office and for the professional.

Two cases
Consider the following. Ann is a lawyer with 12 years’ 
experience working both in New Zealand and overseas. 
She is a senior associate with excellent experience and is 
bright, highly motivated and hard-working. Ann went on 
a one-year parental leave for the birth of her first child. 
She’s been back at her office for about four months and is 
thoroughly enjoying both her work and her role as a mother, 
despite having had some trepidations about returning 
to work. She now works five days a week, leaving each 
day at 3:30. Ann told me that “Although I work hard to 
accomplish everything, I feel energised by the experience 
of parenting and working. Being a parent has matured 
me considerably and this has enhanced my capabilities 
as a lawyer”.

Sally is a senior solicitor with 8 years’ experience at 
several excellent firms. Like Ann, she is exceedingly capa-
ble, committed to her work and viewed by her firm as a 
high potential. Sally went on parental leave two years ago 
and has been back at work for about a year. She works 
three full days a week, taking Mondays and Wednesdays 
off. Although Sally enjoyed the time off, she was looking 
forward to returning to the firm. To her surprise, she found 
the re-entry process much more difficult than she had 
anticipated. She experienced chronic stress, feelings of 
inadequacy and dislocation, and had concerns that she 

Practising Well

By Emily Morrow

Returning after parental leave 
– a roadmap for success

was less than fully successful either as a parent or as a 
professional. Sally is unsure whether she wants to continue 
practising law. “It’s really unfortunate, but it all feels like 
it is too hard much of the time.”

What needs to occur so the return from parental leave 
is a seamless segue rather than a rocky re-entry? Because 
young women often go out on parental leave when their 
careers are just beginning to get traction, and approximately 
60% of recent law school graduates are women, getting 
this right is essential for the future of the profession.

Elements of a seamless segue
I asked Ann to articulate the elements for an optimal 
return to law practice after parental leave. Here’s the list 
she came up with:

Clear parameters 
Ann initiated several discussions with the firm about both 
their expectations and her parameters in terms of the 
parental leave process and her return to work. “By doing 
this, I avoided a lot of misunderstandings that often occur 
and create problems. My employer was very receptive to 
such discussions and we agreed on the guidelines for my 
re-entry into the firm”.

Sufficient time to plan 
By notifying her employer well in advance about her 
departure and plans to return, the firm could proactively 
address staffing needs which lowered everyone’s overall 
stress. “There were no surprises for the firm and any ten-
dency I might have had to feel guilty about not ‘carrying 
my weight’ was reduced.”

Be explicit 
“It’s important to make both the process and the dia-
logue explicit between the employee and the employer by 
having direct, detailed conversations to create a mutually 
agreeable framework for success. There are no crossed fin-
gers. If something is difficult to discuss, lean into it, don’t 
back away from it”. One way to address this is to create a 
checklist of what needs to be done before the employee 
goes on parental leave so everyone knows exactly what 
needs to be accomplished, by whom and when.

Get stuck back into the work ASAP 
Ann’s employer lined up several good, chunky projects 
for her to dig into her first day back. He also scheduled a 
meeting for the entire team to talk about what she would be 
doing in the team, including business development efforts. 
“This enabled me to kick-start my career immediately. 

Emily Morrow
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Practising Well

Although I missed my baby, being involved 
with great work and with the team helped 
me get through that much more effectively.”

Supportive services 
Having an internal person who checks in 
with the returning parent (such as an HR 
professional), and an external resource 
person with whom to discuss the “return-
ship” process was very helpful. “It’s par-
ticularly important that either or both of 
these people have had personal, practical 
and successful experiences in making the 
transition. I found this exceedingly helpful 
and it reassured me that I could make the 
transition successfully as well”.

Respect time constraints 
Ann goes into the office five days a week, 
starting at a relatively early hour but leaving 
each day at 3:30. If she is unable to com-
plete a time sensitive assignment before her 
departure, she and the partner with whom 
she works discuss how best to address this 
in real time. Sometimes she works on it 
later in the evening, comes in a bit earlier 
the next morning or the client is consulted. 
“The partners have been remarkably good 
about respecting my time constraints. 
This lowers the anxiety level for everyone 
and, interestingly, I have found clients to 
be extremely supportive of the process 
as well. We always make the time-critical 
deadlines, we meet or exceed the clients’ 
expectations, and it works for everyone.”

Don’t “censor out the good work” 
Some of Ann’s colleagues at other firms 
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have reported that, following their return from parental leave and while 
they are working a somewhat reduced schedule, they are not getting the 
interesting work from the partners to whom they report. Ann and the 
partners with whom she works have discussed this directly and they 
have all made a commitment to including her in a cross-section of work. 
She is highly motivated, appreciative of their doing so and performing 
at her peak. She also feels a strong sense of loyalty which reinforces her 
desire to make a long-term commitment to the firm.

Professional programmes
 Although there are frequent professional seminars about gender diversity 
and women in the practice of law, Ann said she did not know of semi-
nars having to do specifically with returning from 

Photo by Girls Scouts of Central and Southern New Jersey CC-By-NC.
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parental leave. “It would be exceedingly helpful to have 
the Law Society sponsor one or more such seminars, both 
for the returning parent and other members of the firm.”

“Don’t turn away”
Ann commented: “When life intrudes into the practice of 
law, everyone has a tendency to turn away. Because your 
people are the firm and its fabric, you need to be sure the 
knowledge base and the capabilities return to the firm and 
that they are not lost when a lawyer becomes a parent.” 
No truer words have ever been spoken, in my experience.

Flexibility and fluidity 
Ann decided to come into the office every day but leave 
early, although she knows other lawyers who work full days 
and take a full day or two off each week. “The important 
thing is that the employer and the employee together agree 
on what arrangement will best meet everyone’s needs.”

Pathway to success 
Ann and her employer have had frank and comprehensive 
conversations about what she needs to do to become a 
partner. “Because I understand what I need to do and what 
the firm is going to hold me accountable for achieving, I 
don’t worry about it. I just focus on getting my work done, 
meeting my clients’ needs and being with my family as 
much as I can. I don’t waste any psychic, intellectual or 
emotional energy worrying about these things.”

Stay involved in the social aspects of the firm 
“It’s important to stay involved with what’s going on socially 
in the firm as well as doing the work and interacting with 
clients. Because I go into the office every day, I am able to 
do this quite effectively. At the end of the day, it doesn’t 
take a lot of time and it’s definitely worth it.”

Practising Well

She said: “I could not agree more with what Ann said. 
Unfortunately, before, during and after my parental leave, 
there was very little if any discussion about the process. 
Also, when I returned, there was no real focus on re-inte-
grating me into the team’s workflow. I felt unsupported 
and disengaged. Ultimately, I became quite depressed, 
missing my baby and not feeling involved at work.” Sadly, 
Sally is considering leaving the practice, which would be 
a real loss both for her and for the firm, considering her 
professional capabilities.

I suggest every firm should develop a “returnship” pro-
gramme for its lawyers who are coming back after parental 
leave. Interestingly, Allen and Overy has recently developed 
such a programme, although I do not know its details. 
Although women now constitute the vast majority of law-
yers who take extended parental leave, I expect this will 
begin to change as more men consider being the primary 
caregiver for a child. Regardless of gender, it’s all about 
the employer and the employee collaborating in a high 
trust way to make sure everyone’s critical needs get met.

Having lawyers who want to take parental leave is 
non-optional for an employer. It will happen and it will 
happen with regularity. The only choice to be made is 
whether the parties do it right the first time or not. It’s an 
easy choice when you look at it that way. ▪

Emily Morrow was a lawyer and senior partner with a large firm 
in Vermont, where she built a premier trusts, estates and tax 
practice. Having lived and worked in Sydney and Vermont, Emily 
now resides in Auckland and provides tailored consulting services 
for lawyers, barristers, in-house counsel, law firms and barristers’ 
chambers focusing on non-technical skills that correlate with 
professional success; business development, communication, 
delegation, self presentation, leadership, team building/manage-
ment and the like. She can be reached at www.emilymorrow.com.

Practitioners who are interested should 
forward a brief CV to Marcus Martin, Executive 
Director on mmartin@collaw.ac.nz

The College of Law New Zealand is seeking qualified lawyers to join its team of Adjunct 
Instructors who deliver the Practical Legal Skills (‘Profs’) Course in Auckland and Wellington. 

The successful candidates will have current or recent experience in legal practice with 
extensive knowledge in the areas of property, commercial or litigation. Previous teaching or 
presenting skills are also desirable.

Full training in relation to course content and delivery will be provided.

ADJUNCT INSTRUCTORS AUCKLAND & WELLINGTON 
CONTRACT APPOINTMENTS

Check in regularly 
The re-entry process is a moving target 
and it’s important that both the employee 
and the firm speak regularly about how 
it’s going. “During parental leave, the 
employer does not want to impose on the 
employee’s time off. This creates a natural 
tension between the employee’s need for 
space and both parties’ need to remain 
in contact during the period of absence.” 
Staying in regular contact is crucial – “it 
helps you feel included, ‘in the loop’ and 
involved in decision-making”. Also “what 
works well when you first return to the 
firm may change over time. If both par-
ties speak regularly about this, then you 
can keep tweaking the process and keep 
everyone on track.”

The rocky re-entry
Sally and I discussed Ann’s experience in 
returning to her firm and what seemed 
to correlate with a successful outcome. 
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Frustrations arising from the substantial 
backlog of matters before the Legal Com-
plaints Review Officer (LCRO) could be 
addressed soon, New Zealand Law Society 
Executive Director Christine Grice says.

The independent LCRO reviews decisions 
of lawyers’ standards committees. The LCRO 
has reported problems with its resourcing 
and this has contributed to delays of more 
than a year for over 60% of complaints it 
receives.

“The delays are obviously concerning 
to the New Zealand Law Society,” Miss 
Grice says. 

“We have put much time and effort 
into streamlining and improving the time 
taken by the Lawyers Complaints Service 

to resolve complaints and the holdups at 
the LCRO have worried us for some time.”

Miss Grice says the Law Society has been 
engaged in discussions with the Ministry of 
Justice and the LCRO on how the problems 
can be alleviated.

“Everyone involved has agreed that some 
legislative adjustments are needed, along 
with some other process improvements 
which are already being looked at,” she says.

“It’s clearly very important for lawyers 
and their clients that practical and lasting 
solutions are implemented to sort out the 
backlogs. From the discussions we have 
had we are now hopeful that changes are in 
the pipeline which will enable efficiencies.”

The Lawyers and Conveyancers Act 2006 

requires New Zealand lawyers to fund the 
LCRO. Miss Grice said the New Zealand 
Law Society has raised the levy from all 
lawyers by $40, from $75 to $115, for the 
next practising year which commences 
on 1 July.

“This has been done in response to an 
increase in costs budgeted by the Minis-
try of Justice as the result of planned new 
measures to address the issues,” she says. 

“This, along with the information we have 
been given in our discussions, makes me 
very hopeful that significant improvements 
are on their way. 

“The LCRO and his deputies have been 
working hard to reduce the caseload and 
have made some inroads.” ▪

Hopeful signs for relief of 
LCRO backlog

29

19 June 2015 · LawTalk 867 



Legal Information

It is a widely held opinion that deep and 
strong capital markets would bring signif-
icant benefits to New Zealand’s economy 
and people. Business would have access to 
capital to fund growth, creating jobs and 
paying taxes; New Zealanders would have 
savings to fund their retirement. Industry 
and government have invested significant 
thought on how to facilitate capital raising, 
while promoting investor confidence. The 
process started by the Review of Financial 
Products and Providers and Capital Market 
Development Taskforce has resulted in a 
comprehensive rewrite of New Zealand’s 
securities law – the Financial Markets 
Conduct Act 2013 (FMC Act). Some of the 
changes reflect international best practice, 
such as the look and feel of disclosure docu-
ments. However in some areas New Zealand 
leads the way – licensing innovative ways 
for companies to raise capital.

Victoria Stace and her fellow authors 
have produced an admirable book, both 
in terms of its scope and timing. At its 
most basic, it will become an invaluable 
road map to the 479 pages of the FMC Act 
and nearly 700 pages of regulations. Yet 
the book goes beyond a simple review: 
the authors add depth and value in their 
analysis of the FMA’s expectations, case law 
and relevant Australian comparisons. The 
book was being proofread as the final form 
of regulations was released. The authors 
deserve commendation for providing the 
profession with a text that incorporates 
those regulations in their final form.

The authors’ voices in this text are very 
distinct. It is unusual for a text book to 
contain such different voices. However, 
readers may welcome the variety of view-
points that replaces the usual approach 
of an academic tone. Some may consider 
securities law dry: but the authors deal to 
this barrier in an engaging manner:

“The (FMC Act) does not come into effect 
in one broad brush stroke; it is more of a 

non-specialists to look for guidance.
A cornerstone of the new regime is the licensing of key market partic-

ipants. The details of how to obtain and maintain a licence are set out in 
Chapter 17: Licensing and Other Regulation of Market Services. The analysis 
and comparison between the new and old regimes will be particularly 
valuable to practitioners familiar with the regime of the Securities Act 
1978. Chris Holland outlines the difference in approach between the two 
regimes (Chapter 3: Types of Financial Product). This book will guide those 
practitioners familiar with the old regime in becoming confident with 
the new.

Effective disclosure is another cornerstone of the regime. Victoria Stace 
gives substantial and valuable guidance on how to comply with the new 
disclosure requirements for a regulated offer. She adds depth by refer-
ence to the industry consultation process which formulated the FMC 
Act regime (Chapter 5: Disclosure). Disclosure is not required to investors 
who are considered to be capable of accessing the information they need, 
for small offers of debt and equity or under employee share purchase 
schemes. Exclusions also apply where FMC Act governance requirements 
are unnecessary for specific offerors such as the Crown. These bright line 
exclusions and safe harbours are given special treatment in their own 
chapter (Chapter 6: Offers of Financial Products that do not Require Part 3 
Disclosure). When Part 3 disclosure is required for debt securities or man-
aged investment products, there are associated governance requirements 

Financial Markets Conduct Regulation: 
A Practitioner’s Guide
By Victoria Stace, Trish Keeper, Thomas Gibbons, 
Chris Holland and Nathanael Starrenburg

staggered work, with pencil marks followed by inks and 
then colours. There is significant complexity to the transi-
tional arrangements, and this chapter itself provides only 
a sketch of them…”

Why do governments the world over seek to protect 
people who buy financial products? We do not prevent 
people from buying junk food or clothes that do not suit 
them – what is so special about financial products and 
services? Thomas Gibbon’s opening chapter explains why 
securities law is different and provides rich context for 
the detail that follows.

All practitioners will appreciate the significant work 
that has gone into condensing, ordering and explaining 
the FMC Act and regulations. The structure, presentation 
and approach of the book mean that it is a good place for 

Reviewed by Rebecca Sellers

Rebecca Sellers
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which are examined in Chapter 7: Governance. As well as 
reviewing what is necessary to comply with the govern-
ance requirements, the chapter provides context, raising 
questions and drawing in strands from economics and 
other research.

Chris Holland analyses the common set of regulatory 
requirements for investment vehicles that pool investors’ 
savings. As well as examining the general requirements that 
apply to all managed investment schemes, he teases out 
the particular requirements for KiwiSaver, superannuation, 
workplace and restricted schemes (Chapter 8: Particular 
Issues Relating to Retirement). Together with Chapter 21: 
Transitional Provisions, this guidance will be invaluable 
as continuous issuers transition to the new regime by 30 
November 2016.

The ultimate success of the new regime will depend on 
the enforcement and penalty regime and the FMA’s new 
powers to require fair dealing in relation to financial prod-
ucts and services. The old enforcement regime has been 
turned upside down. The FMA has a wealth of regulatory 
tools that can be used to intervene with market partici-
pants at the proverbial ‘top of the cliff ’, before resorting to 
civil or criminal prosecutions. Under the FMC Act criminal 
liability generally requires a ‘guilty mind’ and criminal 
sanctions are reserved for the most egregious violations 
of the law. As well as examining these offences, Chapter 18: 
Enforcement and Liability contains a review of the finance 
company cases which is useful both in terms of its analysis 
of defective disclosure and the insight it provides on the 
courts’ view of the role of directors.

Chapter 19: Fair Dealing explains the scope and signif-
icance of the FMA’s new powers and highlights judicial 
guidance on the equivalent Fair Trading Act and Australian 
requirements. The exercise of these fair dealing provisions 
will shape and create well-functioning markets.

Issuers are ‘reporting entities’ under the Anti-Money 
Laundering and Countering Financing of Terrorism Act 2009. 
Once issued, financial products are distributed through 
financial advisers. Accordingly, the book extends its scope 

The FMC Act also regulates secondary markets such 
as the markets the NZX operates as a licensed market 
operator. Trish Keeper takes the lead in explaining the 
regulation of the secondary market. Her work has both 
academic depth and practical application. She explains 
the concepts on which the regulation relies, such as ‘mate-
rial information’ and ‘generally available to the market’ 
before examining the continuous and other disclosure 
requirements, insider trading and market manipulation 
in more detail and giving practical guidance on how to 
comply. Nathanael Starrenburg provides detailed practical 
advice on takeovers and the licensing of financial prod-
ucts markets (Chapters 15 and 16) which will be useful to 
those advising code companies as well as academics. This 
section benefits from the inclusion of determinations and 
guidance of the Takeover Panel which goes back to the 
introduction of the Takeover Code in 2001.

The strength of this book is that it reaches beyond being a 
summary of rules, to examine the context, application and 
purpose of the regulation. The text is rich with examples 
from tribunals and courts in New Zealand and Australia 
– no easy task when seeking to provide context to new 
legislation. This book affords a view of emerging coherence, 
a hopeful sign for our financial markets.

The authors’ work will enable legal professionals and 
market participants to gain a mature and well informed 
perspective of the requirements of the new regime, its 
application and challenges. The authors should be com-
mended for their part in developing the financial markets 
that New Zealand needs.

Financial Markets Conduct Regulation: A Practitioner’s 
Guide, LexisNexis NZ Ltd, December 2014, 978-1-927248-00-3, 
644 pages, paperback and e-book, $184 (GST included, p&h 
excluded). ▪

Rebecca Sellers is Special Counsel at EY Law and a member 
of the New Zealand Law Society’s Commercial and Business 
Law Committee.

DJ3873_Moriart_advert_landscape_ol.indd   1 4/06/15   1:41 PM

beyond the new FMC Act regime to examine 
how financial service providers can comply 
with their other obligations. The financial 
reporting requirements for FMC entities are 
dealt with in some detail – setting out the 
scope, practical application and transition to 
the new regime (Chapter 20: Keeping Accounts, 
Financial Reporting and Audit). This holistic 
approach to the business of an issuer will be 
particularly valued by the in-house counsel 
of banks, insurance companies and other 
market participants.
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I recently took my children 
– impressionable 4- and 
7-year-olds – to America. 
American advertising can 
be simple, but it is effective. 
It dawned on me while we 
were there that, if it’s going 
to be a fair fight, consumers 
need protection. That’s why 
“consumer law” exists.

And there is a lot of con-
sumer law. It has come a 
long way since Donoghue 

v Stevenson. There has been an explosion of consumer 
choice, a flood of relevant legislation, and goods and ser-
vices are increasingly complex. As a result, consumers are 
overwhelmed by more information than they can process 
and have very little knowledge of their rights and their 
enforcement. (My children certainly don’t. That’s why 
parents exist.)

So, consumers need advising as to their rights, and law-
yers – if they are to navigate the issues and advise – need 
a good, “comprehensive”, up-to-date text. That is what 
Consumer Law in New Zealand aims to be.

The editor, Kate Tokeley, is a lecturer at Victoria University 
School of Law. She wrote the first edition in 2000. Much 
has happened since then and, in late 2014, she (with the 
help of seven other academics working in relevant fields) 
updated it. Most of the book has been re-written. The book 
explains consumer law and the policies that underpin it 
and incorporates the “latest” (ie, to late 2014) legislative 
changes, case law and consumer law reform proposals.

The precise boundaries of the area are not easy to define. 
If we adopt the following definition (which is the defini-
tion Ms Tokeley adopts): “any regulatory measure, exclud-
ing competition regulation, that has the prime objective of 
protecting consumers of goods and services”, then the book 
is comprehensive in its scope. (I acknowledge that, of 
course, that definition may be unnecessarily restrictive. 
For example the Commerce Act, which is competition law, 
says its “purpose [is] to promote competition in markets for 
the long-term benefit of consumers within New Zealand.”)

The extent of consumer law is expanding, so it is not easy 
to stay up-to-date. Following a series of policy reviews – and 
extensive consultation – significant changes were made 
in December 2013. For example: sanctions against unfair 
terms in consumer standard form contracts; a prohibition on 
unsubstantiated representations; the Consumer Guarantees 

Reviewed by Nic Scampion

Consumer Law in New Zealand, 
2nd Edition 
Editor Kate Tokeley

Nic Scampion

Act extended to include traditional and online auctions. 
There have also been recent significant changes to the law 
governing consumer credit and conduct in financial mar-
kets. This book is therefore a useful addition, and timely.

The book deals with the recent additions in some depth. 
There are, for example, chapters devoted to the unfair 
contract terms regime, responsible lending obligations 
(although the Responsible Lending Code was issued on 17 
March 2015 and other regulations will come into force on 
6 June 2015, and the book came too early for those), new 
consumer protection mechanisms relating to financial 
products, and the regulation of particular selling methods 
(eg, uninvited direct sales, layby sales, and the provision 
of unsolicited goods and services).

There are, however, areas of “consumer law” that the 
book does not address in any detail. For example, reflecting 
the historical contract-focused approach to transactions, 
other consumer law texts include sections devoted to the 
law of contract, and this book does not deal with that in 
any depth. And, of course, other texts deal with some areas 
more fully (for example, Fair Trading: Misleading or Decep-
tive Conduct (Trotman and Wilson, 2013), devotes roughly 
350 pages to (primarily) the Fair Trading Act, compared 
to 50 pages here).

Equally, the book is not the only “comprehensive” guide 
to consumer law in the field. It draws on (and acknowl-
edges) another text (Consumer Law, Bevan et al, LexisNexis 
NZ 2009 – which itself aimed to cover the developments 
since Ms Tokeley’s first edition in 2000), and there is much 
overlap between the two.

But, all in all, the book achieves its aims well. It is aimed 
at practitioners, academics, and students and it is a good, 
practical guide to the law and a very useful “issue-spot-
ting” companion.

Consumer Law in New Zealand, 2nd Edition, LexisNexis NZ 
Ltd, January 2015, 978-1-927227-97-8, 543 pages, paperback 
and e-book, $150 (GST included, p&h excluded). ▪

Nic Scampion is a barrister practising from Shortland Cham-
bers in Auckland. He practises in most areas of civil/commercial 
litigation and employment law and is a mediator. There is more 
about him at: www.shortlandchambers.co.nz.
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Burrows and Carter 
Statute Law in New 
Zealand, 5th edition
By Ross Carter
First published in 1992, 
this updates the 2009 
fourth edition. Parlia-
mentary Counsel Ross 

Carter is sole author for the first time. The 
work is a guide to statutory interpretation 
and also the preparation and presentation 
of legislation in New Zealand. It includes 
discussion of the Treaty of Waitangi and 
the New Zealand Bill of Rights Act 1990. 
The law is stated as at 13 March 2015.

LexisNexis NZ Ltd, May 2015, 978-1-927248-
10-2, 706 pages, paperback and e-book, $120 
(GST included, p&h excluded).

Directors’ Powers 
and Duties, 2nd 
edition
By Peter Watts
Auckland University law 
professor Peter Watts 
considers the law relat-
ing to directors’ powers 

and duties. This is written for legal practi-
tioners and aims to distil general principles, 
to illustrate their application, and to provide 
suggested solutions in areas which remain 
contentious or unsettled. The first edition 
was published in 2009 and the law is stated 
as at February 2015.

LexisNexis NZ Ltd, May 2015, 978-1-927227-
98-5, 373 pages, paperback and e-book, $195 
(GST included, p&h excluded).

Hinde on 
Commercial Leases, 
3rd edition
By GW Hinde
This is chapter 11 of the 
looseleaf version of 
Hinde McMorland and 
Sim Land Law in New 

Zealand. George Hinde died in October 
and Professor Don McMorland has writ-
ten the Preface, explaining that Professor 
Hinde’s major work during this last years 
was a complete rewrite and then regular 
updating of chapter 11. The book captures 
the text immediately after his final update 
in 2014. The work is a modern exposition of 

Burrows and Carter 
Statute Law in   
New Zealand 

5TH EDITION 

Ross Carter

Burrows and Carter Statute Law in 
New Zealand 
5TH EDITION • Ross Carter

About the Author
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Hinde on Commercial Leases
3RD EDition • G W Hinde
A lease is a hybrid: part property and part contract. When leases came to 
be recognised as estates in land – albeit estates of less than freehold – the 
courts applied to them many of the concepts of the law of real property. In 
recent times, however, it has been recognised that, particularly in the case 
of commercial leases, the tenant is often more interested in the contractual 
right to use the property than in the leasehold estate in the land. Principles 
of the law of contract are therefore being applied to leases.

Hinde on Commercial Leases contains the full text of Chapter 11 of the 
looseleaf version of Hinde McMorland and Sim Land Law in New Zealand, 
making the material in that chapter available to practitioners in one 
convenient volume. It is a modern exposition of the law relating to leases 
and tenancies (other than residential tenancies). It provides the busy 
practitioner with up-to-date practical guidance when facing the many issues 
that may arise between landlord and tenant, with an in-depth commentary 
giving references to a wide range of New Zealand, Australian and English 
cases. References are also provided for English and Australian texts as well 
as periodicals.

Dr George Hinde, well-known 
throughout the legal profession in 
new Zealand through his 50 years’ 
work in the practice and teaching 
of land law, passed away in october 
2014. He was an Emeritus Professor 
of Law at the University of Auckland 

and published extensively in the 
area of land law. this third edition 
of Hinde on Commercial Leases 
captures Dr Hinde’s final update to 
Chapter 11 of Hinde McMorland and 
Sim Land Law in New Zealand.

Related LexisNexis Titles
• Burrows, Finn & Todd, Contract Law in New Zealand, 5th ed, 2015
• Campbell, Campbell on Caveats, 3rd ed, 2015
• Foster,  A Practitioner’s Guide to the Property Law Act 2007,  

2nd ed, 2014
• McMorland, McMorland on Easements, Covenants and Licences,  

3rd ed, 2015
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the law relating to leases and (non-residen-
tial) tenancies, with a focus on providing 
practical guidance.

LexisNexis NZ Ltd, May 2015, 978-1-927313-
40-4, 513 pages, paperback, $190 (GST included, 
p&h excluded).

Legal Response to 
Natural Disasters
Edited by Jeremy Finn 
and Elizabeth Toomey
The Canterbury earth-
quakes showed there 
was a dearth of infor-
mation and guidance for 

professionals to deal with the legal issues 
which arose in the aftermath. Professors 
Finn and Toomey have brought together 
a collection of essays which look at dif-
ferent aspects of the legal issues which 
are attendant on a natural disaster (not 
only earthquakes). The law is stated as at 
1 November 2014.

Thomson Reuters Ltd, May 2015, 978-0-
864729-05-7, 377 pages, paperback, $100 (GST 
excluded, p&h excluded).

LEGAL RESPONSE
TO NATURAL DISASTERS

Jeremy Finn
Elizabeth Toomey
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Are your current billing practices potentially 
misleading?

Examples of potentially misleading prac-
tices include:

 ▪ conflating an “agency fee” or other firm 
charges with a disbursement such as a 
LINZ fee when there is no agent;

 ▪ charging an additional fee (such as an 
agency fee) whether or not recorded as 
a disbursement when there has been 
no disclosure of this in your terms of 
engagement; and

 ▪ describing a bureau/office service fee or 
expense recovery which is not an actual 
cost to the practice as a disbursement. 
Any actual disbursement such as an iden-
tifiable courier charge may be listed as 
a disbursement (see below).

The Law Society has previously published 
articles disapproving of these practices 
and the Property Law Section’s Property 
Transactions and E-dealing Practice Guidelines 
include similar advice.

Such a practice can breach a number of 
the Lawyers and Conveyancers Act (Law-
yers: Rules of Conduct and Client Care) 
2008. These might include:

 ▪ rule 3.4(a) providing advance information 
of the basis on which fees will be charged;

 ▪ rule 9 principles of charging; and
 ▪ rule 11.1 misleading or deceptive practice.

Tribunal decision
One such matter was recently referred 
by a lawyers standards committee to the 
New Zealand Lawyers and Conveyancers 
Disciplinary Tribunal. The lawyer admit-
ted a charge of unsatisfactory conduct. The 
lawyer was censured, ordered to refund 
the fees, apologise to the clients, under-
take practical training or education and 
pay costs.

The Tribunal commented that the sums 
involved justified the committee referring 
the charges to the Tribunal (Canterbury 
Westland Standards Committee v P Currie 
[2015] NZLCDT 15).

In general the theme when carrying out 
billing is to be open and transparent.

Open and transparent billing
Important information for law firms

TAX INVOICE

Invoice number: 000001

Invoice date: 19 June 2015

RE: Purchase of 2 Rainbow Warrior Drive

Our fee for attending to all aspects of the purchase 
of the above property including:

• Perusing agreement for sale and purchase

• Title searching

• Obtaining LIM report

• Explaining and confirming with you that the LIM was 
satisfactory

• Discussion conditions of purchase

• Negotiating with other party

• Confirming contract

• Liaising with bank

• Preparing mortgage documents and solicitor’s 
certificate

• Attending on you to sign

• Forwarding solicitor’s to bank and making 
arrangements to uplift funds

• Sending vendor’s settlement statement to you

• Obtain guaranteed search

• Discussing rates apportionment

• Completely settlement

• Registering title documents

• Reporting to you

. . . . . . . . . . . . . . . . . . . . . . $1,000.00

GST . . . . . . . . . . . . . . . . . . . . . $150.00

Bureau/office service fee. . . . . . . . . . . $30.00

GST . . . . . . . . . . . . . . . . . . . . . . $4.50

Disbursements (GST inclusive)

Agency Fee paid to ABC Limited (invoice attached) 
including:

• LINZ Registration fee ($80)

• LINZ search fee($5)

• Agency fee ($50) 

. . . . . . . . . . . . . . . . . . . . . . . $135.00

Courier Fee (Speedy Services) . . . . . . . . $12.00

TOTAL BILL  . . . . . . . . . . . . . . . . $1,331.50
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Disclosure
If a firm operates a separate agency firm that is related to 
the law firm this must be disclosed in the client care infor-
mation provided prior to undertaking work. A copy of the 
invoice rendered by the related entity should be attached 
to the bill of costs shown as a disbursement including a 
breakdown of the agency/disbursement components. If 
the agency firm is not related to the law firm the same 
practice should apply.

Disbursements
A disbursement is a payment to a third party and billed to 
the client as charged to the law practice. An identifiable 
disbursement should be included only if it is reasonably and 
properly incurred or expected in relation to the transaction.

A bureau/office service fee or expense recovery is not 
considered to be a disbursement and therefore should 
be separately disclosed in the terms of engagement and 
not included in the bill of costs under a “disbursement” 
heading. Included in this category may be expenses such 

The NZLS Library, legal research and document delivery service is fast, e�  cient and thorough. With our 
extensive resources we can provide comprehensive cost-e� ective searches of case law and commentary 
both in New Zealand and internationally.

FOR M ORE INFORMATION ABOUT OUR SERVICES :
www.lawsociety.org.nz/home/for-lawyers/law-library/services

AUCK LAND  auckland@nzlslibrary.org.nz 09 304 1020
WELLI NGTON  wellington@nzlslibrary.org.nz 04 473 6202
CANTERBURY  canterbury@nzlslibrary.org.nz 03 377 1852

as internal photocopying, tolls, faxes etc not readily iden-
tifiable as an external payment.

If bureau/office service fees or expense recoveries are to 
be individually listed then they should be listed under a 
heading “Expense Recoveries” and adequately explained 
in the terms of engagement.

Including as an expense recovery a proportion of an 
external fee payable by the law practice such as an insurance 
premium or a Landonline licence fee should be avoided 
as it would be expected to form part of a lawyer’s hourly 
rate. Any such additional fee should at the very least be 
fully disclosed in the terms of engagement.

If your firm’s billing does not accord with the above 
principles, you should give immediate consideration to 
rectifying your billing practice. If you need any guidance 
please contact the Acting Inspectorate Manager Lisa Attrill, 
email lisa.attrill@lawsociety.org.nz, phone 04 463 2916.

An example of a suggested bill of costs demonstrating 
the above is set out on page 34. ▪

35

19 June 2015 · LawTalk 867 



Letters to 
the Editor
LawTalk welcomes letters to the Editor. Letters should ideally be 
restricted to a maximum of 450 words, although shorter letters are 
most welcome. Letters may be abridged or edited, and LawTalk 
reserves the right to not publish any letter submitted. Letters 
should be sent to LawTalk as either a Microsoft Word document 
or in a form that can be copied and pasted into a Microsoft Word 
document. They can be sent to editor@lawsociety.org.nz.

Forced adoption
I would like to add a personal perspective to the feature 
article on adoption law in LawTalk 865 (22 May 2015).

Consent given under duress is not consent. Consent 
given when no other option or support is offered is not 
consent. Consent given with only token legal support or 
advice given is not consent (at the time of signing with one 
hand on the Bible promising not to try and find one’s own 
child). Consent given when the mother was still incarcer-
ated is not consent (even if I had known that there was a 
10-day period when I could have refused to allow anyone 
to take my child, who would I have gone to?).

Signing a paper when all the power is on one side, when 
one is in emotional turmoil, when one has been escorted 
to the legal office by the person who has facilitated the 
removal of one’s child, is not consent.

It is a legal axiom that consent not freely given is not 
consent at all, and the history of the adoption corruption 
in New Zealand relied upon invalid consents, obtained by 
political pressure, manipulation, threats, illegal practices, 
emotional blackmail and standover tactics.

The state and its officials colluded with institutions and 
intending adopters in maintaining these abuses of power. 
These practices were systematic, not sporadic, events.

To say that the responsibility for that system lies with 
families is absurd, amounting to a monstrous distortion, 
which absolves the enablers, who relied on secrecy and 
political protection to conceal their actions from any public 
scrutiny. They supposed that the status quo would last 
forever, and the passage of the Adult Adoption Informa-
tion Act 1985 was a very severe shock to them and their 
abuses of power.

It is extremely revealing that the adoption practices of 
the state’s social workers changed remarkably from that 
time, although there was no legislative requirement for this 
to occur when and how it did (from Apology is Not Enough 
by Anna Coffey-Noall and Maggie Wilkinson).

I made phone calls to that person (Matron of the home) 
continually in the weeks after, pleading to have my child 
back, only to receive a wall of repudiation. In retrospect 
I realise that I had given birth to the commodity, which 
had been wanted by someone else, I had done my duty 

of supply. I was not needed any more.
My rights as a New Zealand citizen were ignored by 

the State when the State actively supported the church 
home’s fevered obsession in removing the baby from its 
mother, to supply the “entitled” market.

St Mary's Anglican Home for Unwed Mothers was a 
baby farm which carried out its practices with the full 
support of church and State.

After which, we (the mothers), after months of servitude, 
were turfed out and told to “get on with it” – in my case 
bleeding physically and mentally. Fifty years later, I am 
given platitudes that “it is no longer like that?”

Below is an excerpt from a thesis by Gillian Palmer, Birth 
mothers: adoption in New Zealand and the social control of 
women, 1881-1985, 1991, University of Canterbury Depart-
ment of History.

“This thesis profiles the lives of women in New Zealand, 
comparing these generalised experiences to emerging adoption 
law from a feminist perspective. Although this thesis covers 
adoption’s legislative history from its inception, it concentrates 
on the era of closed adoptions, from 1955-1985. This period 
encompasses a period in adoption history in which women 
were forced to surrender their children and then silenced and 
forgotten. This thesis draws on secondary sources and inter-
views with birth mothers in Christchurch from as long ago 
as 1940 and from as recently as 1979. Women who gave up 
their children for adoption were given a ‘choice’ to adoption 
or to keep their child. However, the issue in not necessarily 
one of the birth mother’s ‘choice’, rather it is the conditions 
under which choices are made. Birth mothers were rendered 
powerless and invisible by the adoption process. The law and 
practice of adoption in New Zealand is examined as a form 
of social control over birth mothers, the women who gave 
up their children for adoption. This form of social control is, 
it is argued, a result of the patriarchal power relations. It is 
argued that adoption has formed part of population ideology 
and control, supporting the nuclear family and maintaining 
the patriarchal status quo.”

I also consider that my treatment and that of many other 
young women was a breach of the 1948 United Nations 
Universal Declaration of Human Rights of which New 
Zealand is a sovereign state.

Julia Gillard’s National Apology for Forced Adoptions 
to Australian mothers does acutely reflect and speak to 
the same suffering of people trapped in New Zealand’s 
murky adoption past. See: www.pm.gov.au/press-office/
national-apology-forced-adoptions.

It’s time for NZ to stop equivocating and demonstrate 
the same courage.
Maggie Wilkinson
Waihi

Professional courtesy
An incident occurred to me the other day that made me 
pause and reflect upon the fine, but distinct, line between 
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professional courtesy and professional rudeness.
Late one recent Friday afternoon, I received in my inbox 

an email request from another law firm to witness docu-
ments in their conveyancing matter. Attached to the email 
was a contract, a certified copy of photographic ID, a title 
search, A+I and a KiwiSaver withdrawal form.

I had no previous contact nor was I familiar with this 
firm. I did not know the clients. I read the email further.

One of the clients whom I was to establish identity, 
has, for one reason or other, no government-issued photo-
graphic identification. The request was to sign as witness, 
provide a solicitor’s certificate in relation to the KiwiSaver 
withdrawal and assist the clients to sign loan documents 
that they will bring with them.

A few issues immediately spring to mind, but let’s plough 
on and look at the attachments. The contract, it turns out, 
did not relate to the transaction. The copy ID – certified 
over two years ago. No statutory declaration had been 
prepared for the absence of identification. The title search 
appeared fine (and later confirmed as the property being 
purchased).

The A+I appeared to be fine and related to the property 
based on the title search, but could not confirm as the 
correct contract was not attached.

The KiwiSaver withdrawal form to be signed as a stat-
utory declaration was incomplete, missing the KiwiSaver 

member number and IRD number.
The associated solicitors’ certificate, generally to be signed 

when the agreement is unconditional, requires a solicitor to 
give an undertaking to disperse the funds for the purchase 
at settlement or return them to the KiwiSaver scheme.

I had no connection with the matter and would not be 
participating at settlement, yet I was being asked to be 
responsible on an undertaking for thousands, if not tens 
of thousands, of KiwiSaver funds personally.

There was no indication given that I would be acting 
as the law firm’s agent in the matter.

An appointment had been made to see the clients at 
9am on Monday (the other side of the weekend).

The practice of law requires generous reciprocity among 
legal practitioners to get matters done for members of the 
public. I too have had to rely on practitioners to witness 
documents where clients do not reside locally.

However, the manner in which I was asked by another 
law firm, as described above, dropped the professional 
courtesy and crossed the line into professional rudeness.

I would like to hear from members of the profession 
whether it be about my example or on the standards and 
courtesy of the legal profession generally. Please contact 
me by email at tdl@lawnorth.co.nz.
Tristram Lock
Kerikeri
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There has been speculation recently on 
whether breach of good faith could be 
the basis of a claim against insurers in 
Christchurch.

The possibility of a funded group legal 
action has been mooted. In New Zealand, 
we should be sceptical about the existence 
of a general duty of good faith1.

Insurance policies are contracts and the 
normal rules of contractual interpretation 
apply. Contract law provides remedies 
for breach. Contractual damages put the 
wronged party in the position they would 
have been in had the breach not occurred. 
The focus is on financial compensation for 
financial loss. General damages for distress, 
physical inconvenience and suffering are 
available, but in New Zealand these have 
been modest and limited to non-corporate 
parties.

damages are generally not available for breach of contract, 
insurance bad faith cases are an exception. Where the 
insurer’s conduct is so outstandingly bad it amounts to 
breach of good faith, it is treated as tort, albeit committed 
in a contractual setting.

In some states the duty is statutory. The Texas Insurance 
Code allows treble damages for unfair insurance practices, 
including improper claims handling. These are reserved for 
knowing or intentional conduct. The test is whether the 
insurers had a reasonable basis for denying or delaying 
claim payment. A legitimate dispute over the scope of 
damage or repair costs would be considered reasonable.

In Canada, Whiten v Pilot Insurance Co [2002] 1 SCR 595 
clarified that punitive damages are available for breach of 
an insurance contract. There the insurer declined a home 
owner’s claim following a fire, alleging arson, despite une-
quivocal evidence that the cause was accidental. The evi-
dence established that the insurer had a calculated strategy 
to “starve the [home owner] into a cheap settlement” (at [131]).

The good faith breach was described as an actionable 
wrong separate from the breach of contract of failing to 
pay a valid claim. The Court put non-commercial insurance 
contracts in a special class, emphasising “peace of mind” 

By Rebecca Scott

There is no general contractual duty of 
good faith, nor any entitlement to damages 
that go beyond compensation. Why, then, 
are there calls to recognise a general duty of 
good faith and extra-contractual damages 
in relation to insurance contracts?

Insurance contracts are “based upon” 
good faith. This means that in applying for 
and negotiating the terms of insurance, 
parties have a cards on the table approach. 
Full disclosure enables insurers accurately 
to evaluate and price a risk. The emphasis 
in the pre-contract stage is on good faith 
by the insured.

Following policy inception, good faith 
has limited relevance. The insured has a 
good faith duty to act honestly and not 
to make a fraudulent claim. There may be 
reciprocal duties on insurers to act honestly 
(including not capriciously or unreasona-
bly) at the claim stage.

Jurisdictions differ widely in whether 
they recognise continuing good faith duties 
on insurers in claims handling, and how 
any breach is valued.

Other jurisdictions
In the United States, while punitive 

Claims for breach of good faith 
unjustified

Rebecca Scott
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rhetoric, the financial power imbalance, and the vulnerability of policy 
holders following a disaster.

Even in Canada, though, an insurer can rely on a reasonable interpretation 
of the policy and raise genuine issues in relation to coverage. To justify 
punitive damages, the conduct must be overwhelmingly inadequate or 
particularly callous, oppressive, vindictive, reprehensible or malicious.

Outside of North America, the position is very different. In the United 
Kingdom, if there is any good faith duty to act conscientiously, fairly and 
reasonably when dealing with claims, it is not actionable in damages. 
There is no implied term in insurance policies to negotiate and pay claims 
with reasonable diligence and speed2.

The Insurance Contracts Act 1984 introduced a good faith duty in 

"There is 
no general 
contractual 

duty of good 
faith, nor any 

entitlement 
to damages 

that go beyond 
compensation
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Australia. This may require insurers to act consistently 
with commercial standards of decency and fairness and 
consider the interests of the insured3. However, it provides 
no specific remedy outside contractual damages.

New Zealand position – no basis for a 
good faith claim

The extent of the duty of good faith in New Zealand is 
unclear4. No New Zealand authority explicitly recognises 
an enforceable, general duty of good faith on insurers in 
claims handling. Imposing such a duty is not justified.

There is no scope in New Zealand to claim exemplary 
damages for breach of an insurance contract. Paper Reclaim 
Ltd v Aotearoa international Ltd [2005] 3 NZLR 188 confirmed 
that exemplary damages, “have no place in a principled 
system of contractual damages” at [180]-[183].

Civil liability in New Zealand requires causation and is 
directed at compensation for actual loss. Recovery beyond 
this may be a windfall. The civil jurisdiction is the wrong 
place for punitive remedies, without the safeguards of 
due process protections.

It is unlikely that insurers’ conduct in Christchurch 
approaches the exemplary damages threshold of outra-
geous, deliberate or reckless wrongdoing, or the calculated 
and reprehensible behaviour that North American Courts 
have condemned.

If claims handling and decision making is flawed, with 
insurers slow to respond, that may amount to breach of 
contract (Pegasus Group Ltd at [279]). If so, there are adequate 
contractual remedies for any recoverable loss.

Insurers must pay a valid claim promptly5. That is con-
sistent with the Fair Insurance Code (FIC) and s 30 Con-
sumer Guarantees Act 1993 (CGA), which provides that 
services will be completed within a reasonable time. The 
FIC has recently been revised and from 1 January 2016 
will require enhanced standards of customer service and 
communication. The CGA also includes a reasonable skill 
and care obligation, with damages available.

Being out of funds can be compensated to some extent 
by an award of interest6 or damages calculated on the cost 
of renting alternative accommodation7.

Where failure to indemnify promptly in accordance with 
the policy causes substantial physical inconvenience or 

mental distress, general damages may be available. The 
insured’s conduct and contribution to any delay will be 
examined closely:

In Rout8, the Court found that the insured persisted with 
negotiations and inappropriately and in an unprincipled 
way claimed amounts not justified by evidence. General 
damages were refused.

In O’Loughlin9 the home owners claimed in excess of the 
contractual entitlements, and made a conceptual error 
in the claim, seeking a windfall to which they were not 
entitled. This would have to be addressed in any decision 
on general damages.

Contracting parties are frequently in situations where 
there is a power or financial imbalance, or vulnerability, 
the subject matter of the contract has vital importance, 
or delay causes distress and inconvenience.

The common law avoids interfering in private contractual 
relations. There is nothing special about insurance that 
requires uncertain remedies based around good faith. In 
New Zealand there is no principled basis for an extra-con-
tractual good faith claim against insurers. ▪

A senior associate at McElroys, Rebeccca Scott is an experi-
enced litigator, specialising in insurance and professional liability 
claims. McElroys is a longstanding boutique insurance litigation 
practice and winner of the New Zealand Law Awards Insurance 
Specialist Law Firm 2014.

1 Neil Campbell, “A Sceptical View of Good Faith in Insurance 
Law” in Webb and Rowe (eds) Insurance Law Practice, Policy 
and Principles (Christchurch, 2004) at 205.

2 Insurance Corporation of the Channel Islands Ltd v McHugh 
[1997] L.R.L.R. 94 at [136].

3 CGU Insurance Ltd v AMP Financial Planning Pty Ltd (2007) 235 
CLR 1, page 12.

4 Pegasus Group Ltd v QBE Insurance (International) Ltd HC 
Auckland CIV-2006-404-6941, 1 December 2009 at [279].

5 New Zealand Insurance Ltd v Harris [1990] 1 NZLR 10 (CA).
6 X v Medical Assurance Society of New Zealand HC Napier 

CP26/98, 18 October 2000.
7 Dome v State Insurance General Manager (1987) 5 ANZ 

Insurance Cases 60-835.
8 Rout v Southern Response Earthquake Services Ltd [2014] NZHC 

1053 at [203].
9 O’Loughlin v Tower Insurance Ltd [2013] NZHC 670 at [186] 
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Trial by jury has come a very long way in the past 200 years.
In 1798, the British Crown tried Father James O’Coigly for 

treason. Following a finding of guilt, the Roman Catholic 
Priest was sentenced to be hung, but while still alive to be 
taken down still breathing to have his bowels removed and 
burnt before his face. This was to be followed by decapi-
tation, and the splitting of his body in to four parts to be 
disposed of at the King’s direction.

Thankfully, following hanging the King commuted the 
more gruesome aspect of the sentence. Father O’Coigly was 
hung until dead, then buried below the gallows in Kent.

Putting the sentence to one side, viewing the proceedings 
through the lens of counsel who participates in modern-day 
jury trials, the process was extraordinary.

Thirty four potential jurors were challenged without 
cause on behalf of the prisoners. Twenty five potential 
jurors were challenged without cause by the Crown.

One potential juror, Thomas Raikes, was successfully 
challenged for cause by counsel for Father O’Coigly. Mr 
Raikes had been heard to loudly exclaim “damned rascals” 
when he first laid eyes on the accused. This was heard by 
counsel, who raised the matter when the potential jurors’ 
name was called. The bench, instead of hearing the case for 
challenge, appointed two jurors to hear the matter. They 
ultimately decided that Mr Raikes had better be excused.

A similar process remains in place in Canada to this day. 
If counsel raises a challenge for cause, two potential jurors 
are sworn to hear the matter and make a determination. 
In New Zealand, the matter falls to the judge.

Jury selection laws
Over the past 217 years or so, the laws relating to jury selec-
tion have changed significantly. In the United Kingdom, 
while there had previously been an apparently unfettered 
ability to challenge without cause, that ability was removed 
completely in 1988. Now, in the UK, defence counsel can 
only challenge for cause. The Crown has the additional 
option of asking the judge to stand the juror down.

Jury selection in the United States has evolved in a 
significantly different manner. Jurors are questioned, 
sometimes at length, to establish whether or not they 
can be impartial when sitting as triers of fact. This voir 
dire process in large trials can take weeks, or even months, 
where prospective jurors are researched, interviewed and 
routinely challenged.

In New Zealand, counsel for both the prosecution and 
defence have only four challenges without cause, and an 
unlimited number of challenges for cause (this changes 
slightly in trials with multiple defendants, where the Crown 
gets four peremptory challenges per accused).

The Juries Act 1981 provides for the jury pool list to be 
provided to counsel one week before the trial. This list 

contains all of the names of potential jurors, 
along with their date of birth, address, and 
occupation as listed on the electoral roll.

There are limited grounds for challenging 
for cause; the primary ground being that 
the potential juror cannot be impartial as 
between the parties. Justice Tipping, deliv-
ering the majority decision for the Supreme 
Court in Gordon-Smith v R [2009] NZSC 20, 
observed that:

“Both the Crown and the defence have stat-
utory rights on the empanelling of a jury to 
challenge prospective jurors on a peremptory 
basis (as well as for cause). They are supplied in 
advance by the Court with a list of prospective 

By Stephen Iorns

Jury vetting in the digital age

jurors. Both Crown and defence are able to make such inquiries 
as they think fit, and as are consistent with law, to obtain 
information upon which challenges may be exercised.”

Jury vetting
Jury vetting in New Zealand has, in practice, been almost 
exclusively the domain of the Crown. In most jury trials, 
the Police vet the list of potential jurors in advance as a 
part of their duty to assist the Crown.

This information can include non-relevant criminal con-
victions, associations with known criminals, family ties, and 
other information contained in the Police’s vast intelligence 
database. While the Crown routinely has access to very 
private, closely guarded information, it does not appear 
that they look closely at publicly available information.

The fact that neither prosecutor nor defence counsel 
looks at publicly available information regarding potential 
jurors astounds many.

Counsel obligation
While there are mixed views within the criminal bar, my 
view is that in serious trials, counsel is obliged to look.

In a recent jury pool, there was an individual who had 
published material on the subject of domestic violence, 
with a strong focus on the perspective of the victim. This 
could be established in under a minute by simply entering 
their name in to Google. It is reasonably foreseeable that 

Stephen Iorns

"If we as defence 
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the most basic 

information 
available 

regarding 
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can we not 
be accused 

of failing our 
duties?
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this potential juror would find themselves 
sitting on a jury hearing a case relating to 
domestic violence.

This cannot be an isolated event.
If we as defence counsel do not look at 

even the most basic information available 
regarding potential jurors, can we not be 
accused of failing our duties? What if our 
foreman turns out to be a vocal advocate for 
the Sensible Sentencing Trust? Or Father’s 
Rights? Or a staunch supporter of Women’s 
Refuge? What if this information is easily 
accessible and establishes to a very high 
level an inability to remain impartial as 
between the parties?

Authority
The Supreme Court of Missouri, on hearing 
an appeal in a medical malpractice claim, 
criticised counsel who at appellant stage 
identified a juror who had previously been 
involved in litigation as a defendant in a 
personal injury lawsuit.

The Court was minded that counsel 
should have looked much, much earlier. 
Johnson v McCullough, 306 SW 3d 551 (2010) is 
routinely cited as authority in support of the 
proposition that counsel has a duty to inves-
tigate jurors before they are empanelled.

The practice of passively viewing jurors’ 
social media accounts has been endorsed 
by the American Bar Association, and is 
becoming widely accepted as an integral 
part of the jury selection process in the 
United States.

NZ research
Around the turn of this century, both the 
Department of Justice and the Law Com-
mission directed significant resources at 
researching jury trials in New Zealand.

Trial by Peers?: The Composition of New 
Zealand Juries (Department of Justice, 1995) 
touched on the practice of jury vetting, 
recording [at 9.2] that “Most Judges were 
aware that the police provided the prose-
cution with information on the potential 
jurors’ previous convictions, using the Wan-
ganui computer. The extent of jury vetting 
by the defence was largely unknown.”

Juries in Criminal Trials [2001] NZLC R69 
briefly explored the small trial consulting 
industry in New Zealand, at that time 
consisting of one or two psychologists 
who would assist with jury selection by 
providing their views on particular jurors, 
occasionally with the assistance of public 
records such as credit checks.
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The Law Commission concluded that without the voir dire system of the 
United States, there was very little chance of trial consultants practising 
routinely in New Zealand, as “the ability to find out about jurors is much 
more limited”. The Law Commission concluded that trial consultants need 
not be regulated further than the existing rules of contempt.

Searches and social media
I am confident that the authors of both Trial by Peers and the Law 

Commission Report could not have predicted the impact of the creation 
of Google in 1998, and Facebook in 2004.

In the case of Father James O’Coigly, the only successful challenge 
for cause arose because the potential juror had been heard expressing a 
strong negative view about the accused.

Fast-forward 217 years, and we do not have to be present in the same 
room to hear potential jurors expressing strongly held views. 75% of 
the population engage with social media. In the digital age, even those 
who do not engage with social media have a raft of publicly available 
information concerning their affairs.

There are company records, property records, information on charities 
and incorporated societies, political affiliations, familial ties, professional 
ties, academic information, litigation history and, occasionally, evidence 
of strongly held views.

While some see looking for this as an invasion of privacy, the intrusion 
is significantly less than the Police vetting practice.

Cogent information is now publicly available for those who know how 
to look and have the inclination. In many instances, it has been placed 
in the public domain by the individual with the full knowledge that it 
is available to be found. All that is required is a modicum of computer 
literacy and time. ▪

Stephen Iorns is a barrister practising in criminal and civil litigation. In addition to 
his legal practice, Stephen recently established Jury Selection Services Limited, a 
trial consultancy firm co-founded with an Auckland Private Investigator. 
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designed for solicitors at the start of their property career, 
and legal executives with some experience, follows three 
fi les, from client instructions to settlement and beyond.

Christchurch

Wellington

Hamilton

Auckland

20-21 Jul

27-28 Jul

10-11 Aug

 24-25 Aug

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz

CPD Calendar

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.

Online registration and payment can be made at: 
www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

TRUST ACCOUNT 
SUPERVISORS

  
7* CPD hours

David Littlefair
co-assessors not 
confi rmed

To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and pass 
all assessments. 
*CPD hours may vary, see website

Various Apr-Nov

PUBLIC LAW

PROCEEDINGS BEFORE 
THE CORONERS COURT

  
3.5 CPD hours

  
2 CPD hours

Judge MacLean
Fletcher Pilditch

More lawyers than ever are engaging in Coronial 
investigations, and attending Inquests in complex and often 
multi-party contexts. Attend this seminar to gain insight into 
how the New Zealand Coronial system works, how to interact 
e� ectively with it, come to grips with the unique Coronial 
jurisdiction and to understand what you can do to help your 
clients who are impacted by the coronial system.

Wellington

Auckland

Webinar

10 Aug

11 Aug

10 Aug

PRACTICE & PROFESSIONAL SKILLS

PERSUASIVE LEGAL 
WRITING

  
6.5 CPD hours

John Adams
Simon Cunliffe
Helen Sword

Successful opinions are persuasive. This workshop will show 
you how to structure your document, manage tone, achieve 
maximum impact and avoid common writing faults and much 
more.

Christchurch

Wellington

Auckland

4 Aug

6 Aug

7 Aug

BUILDING 
PROFITABILITY: 
LEVERAGE, LEADERSHIP 
AND MANAGEMENT

  
5.5 CPD hours

Irene Joyce In today’s commercial reality, only the best-run fi rms will 
achieve the level of profi tability to re-invest in their practices 
and keep up to date with modern law fi rm management 
essentials. This workshop will identify some day-to-day 
attitudes, skills and systems that partners need to achieve 
profi table high performing leveraged teams, beginning with 
e� ective leadership.

Christchurch

Wellington

Auckland

9 Jul

16 Jul

31 Jul

FARM SUCCESSION 
PLANNING INTENSIVE

  
7 CPD hours

Chair: Ian Blackman The rural sector is the backbone of the New Zealand 
Economy. It is vital for farming families to receive the best 
possible advice to preserve and enhance this industry 
through the involvement of successive generations of 
farmers. Join us for this exciting day.

Christchurch

Hamilton

12 Aug

14 Aug

HARD BARGAINING, 
SOFT SKILLS - 
MEDIATING MAINLY 
ABOUT MONEY

  
TBC CPD hours

Laurence Boulle For mediators and for counsel. Improving skills for dealing 
with the predictable challenges in bargaining over the 
money. Realities and myths, predictable problems, opening 
o� ers and responding, tactics, bargaining strategies, dealing 
with the last gap and how avoid the common traps.

Christchurch

Wellington

Auckland

11 Aug

12 Aug

14 Aug

INFLUENTIAL 
PRESENTATIONS

  
3.5 CPD hours

Brenda Ratcliff This workshop will teach you how to maximise presentation 
opportunities when needing to share information and/or 
infl uence others to bring about change. You will learn how to 
package key messages in a way that creates meaning for your 
audience.

Wellington

Auckland

8 Sep

10 Sep

IN SHORT - AUCKLAND

LEAKY BUILDING, 
SUCCESSFUL CLAIM – 
WHAT TO DO WITH YOUR 
COMPENSATION

  
2 CPD hours

Doug Cowan
Steven Jameson 
James White 

A successful leaky building claim can raise as many problems 
as it solves. Owners must commission remedial work; bodies 
corporate must agree on distribution of a settlement fund. 
The presenters will consider the challenges of rebuilding, 
part/targeted building and the increasing costs in the 
materials supply chain and labour market place. 

Auckland 21 July

CURRENT ISSUES IN 
CONSTRUCTION LAW

  
2 CPD hours

John Walton
Derrick Adams 

To successfully advise on construction projects requires 
a broad set of skills, from procurement and project 
management to strategy and mediation. The presenters  will 
share insights from their wide experience in many sectors, 
including local government, marine, roading and heavy 
engineering. 

Auckland 28 July



Censure follows 
assault conviction
Former lawyer Dugal Matheson, of Thames, 
has been censured by the Lawyers and Con-
veyancers Disciplinary Tribunal after he 
was convicted on a charge of male assaults 
female.

A majority of three Tribunal members 
considered a very short period of sus-
pension would have been proper to mark 
the seriousness of the matter. However a 
minority of the Tribunal disagreed, and 
suspension requires at least five Tribunal 
members in agreement.

Judge Andrée-Wiltens found Mr Mathe-
son guilty on one charge of male assaults 
female in the Hamilton District Court on 9 
May 2013. He was convicted and sentenced 
on 26 July 2013. The assault occurred in 
December 2011 when Mr Matheson had a 
practising certificate.

On 3 June 2014, the High Court dismissed 
Mr Matheson’s appeal against conviction.

In [2015] NZLCDT 4, Mr Matheson admit-
ted a charge of having been convicted of 
an offence punishable by imprisonment 
that brought the profession into disrepute. 

Censured for 
misleading billing 
practices
Paul Brian Currie has been censured by the 
New Zealand Lawyers and Conveyancers 
Disciplinary Tribunal for charging office 
expenses as a set percentage of the fee value 
and adding an uplift to Land Information 
New Zealand (LINZ) disbursements without 
disclosing this to clients.

In [2015] NZLCDT 15, the Tribunal also 
ordered Mr Currie to refund, with an explan-
atory apology, the specific portions of fees 
charged as an uplift on LINZ disbursements 
to each of the clients identified in a schedule 
attached to a Law Society inspector’s report.

Mr Currie did not set out in his invoices as 
a separate item the “agency” portion of the 
charge, the Tribunal noted in its decision.

“The respondent admitted that he had 
continued a practice that had been in place 
when he was an employee of two major 
Christchurch law firms prior to commenc-
ing practise on his own account as a sole 
practitioner,” the Tribunal said.

“The method had been disapproved of 
by the New Zealand Law Society for some 
years. Material had been published to edu-
cate practitioners about it.”

Mr Currie had failed to heed the advice 
from the Property Law Section and con-
tinued to use the outdated system.

Mr Currie “immediately ceased the prac-
tice once he had been confronted about 
it. He has readily admitted the charge of 
unsatisfactory conduct.”

The Tribunal noted that the enquiry 
involved transactions over a period of 12 
months where the total expenses charged 
were $31,661.63 being 9% of total fees of 
$349,017.50. Those sums, the Tribunal said, 
justified the lawyers standards committee 
referring the charges to it.

As well as the censure and refund orders, 
the Tribunal ordered Mr Currie to undergo 
practical training or education at his own 
cost, in the form of a personal training ses-
sion with a Law Society inspector. This 
training is to address engagement, reporting 
to and charging fees and disbursements 
to clients.

The Tribunal also ordered Mr Currie to 
pay $9,141.29 standards committee costs 
and $2,534 Tribunal costs.

Order not to 
employ
Linda Nalder is not to be employed by a 
practitioner or incorporated law firm in con-
nection with their practice for 18 months 
from the time she resigned as a law firm 
employee, the New Zealand Lawyers and 
Conveyancers Disciplinary Tribunal has 
ordered.

Ms Nalder resigned from her role as an 
employed legal executive on 13 November 
2013  and so the order not to employ is no 
longer in force.

In [2015] NZLCDT 5, Ms Nalder was 
charged with misconduct or, in the alter-
native, unsatisfactory conduct.

The Tribunal found her guilty of unsat-
isfactory conduct. She had accessed and 
discussed with another person (a family 
member of the client testator) the contents 
of a draft will that an employee of her firm 
had received instructions to prepare for 
a Mr C. She thereby breached a duty of 
confidentialty owed to Mr C by the firm 
that employed her.

Ms Nalder completely accepted, from the 
outset, her fault in disclosing the document, 
the Tribunal noted.

“She immediately resigned her job and 
apologised to the testator client. In addi-
tion her firm provided a full apology and 
Ms Nalder has provided evidence to the 
Tribunal, which is unchallenged, that this 
apology was accepted by the client as an 
entirely satisfactory outcome of this matter.

“She apologised fulsomely to not only 
the client but her employer and the New 
Zealand Law Society. She accepts that she 
knew that the duty of care owed to clients 
was important and that there was no excuse 
for her action.

“However she sets out the context of 
her guilt and distress at seeing the will’s 
provisions. This is offered as an explana-
tion rather than excuse for her lapse in 
judg[e]ment.

“In our Oral decision of 12 February we 
made it very plain to Ms Nalder that the 

Lawyers Complaints Service
Tribunal considers confidentiality to be a 
core value in legal practice.”

However, in the circumstances the Tribu-
nal considered that a one-off lapse of this 
sort would not have led (were Ms Nalder 
a lawyer) to strike-off on a first discipli-
nary offence.  The relevant circumstances 
included that no actual harm was done 
to any person; that at the time Ms Nalder 
was both relatively inexperienced and an 
unregistered legal executive; that Ms Nalder 
came across the will by accident and not 
as a deliberate strategy; and that this was 
an isolated incident for which Ms Nalder 
immediately acknowledged her wrongdo-
ing and took responsibility for it.

It therefore found that the lawyers 
standards committee had not proved on 
the balance of probabilities the charge of 
misconduct. Instead, it made the alternative 
finding of unsatisfactory conduct.

No costs orders were made against Ms 
Nalder, and the Law Society was ordered 
to pay $4,898 Tribunal costs.
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“The ‘reflection on fitness to practice’ limb 
part of the subsection was withdrawn,” 
the Tribunal noted.

“A conviction for violence of this sort 
must of itself bring the profession into dis-
repute and this is accepted by Mr Matheson 
in his guilty plea.

“However, having said that, we do accept 
Mr Matheson’s submission that the public-
ity surrounding his hearing and the appeal 
focused on his previous role as a police 
prosecutor rather than as a lawyer, so in 
that respect we take that into account.

“It is also common ground that this is 
not a case where public protection need be 
a serious concern for the Tribunal. Despite 
that, Mr Matheson agrees with the submis-
sion put forward on behalf of the standards 
committee, that a conviction of this kind 
in all likelihood will lead to a period of 
suspension as a proper professional disci-
plinary response,” the Tribunal said.

It also noted that while the behaviour 
was serious, it did have a context and the 
conviction did not demonstrate a propen-
sity to violence.

Mitigating factors included Mr Matheson 
fully co-operating throughout the discipli-
nary process, that he had not defended the 
amended charge and that he had sought 
counselling and completed a “Living With-
out Violence” programme.

“It is clear that [Mr Matheson] has had 
a 20-year career in the police force and 
has a long and previously unblemished 
career. His references, which are many and 
impressive, attest to his dedicated public 
service and we consider he ought to receive 
considerable credit for that.

“Of the people who come before this Tri-
bunal, we would want to say to you, Mr 
Matheson, that you are a person who has 
a great deal to contribute to the profession 
in the future,” the Tribunal said.

It imposed the formal censure, the Tri-
bunal said “to mark the profession’s dis-
approval of any form of domestic violence. 
We record your submission to us today that 
that accords with your own personal view 
and accords with your view in 15 years of 
prosecuting domestic violence that you also 
do not condone these actions.”

As well as the censure, the Tribunal 
ordered Mr Matheson to pay $6,700 Law 
Society costs.

Increase your firm’s
revenue and profit from

Conveyancing Deals!
Call us NOW on
0800 KeyTrack

or (09) 533 4422 for a
FREE Two Month Trial of 
KeyTrack with unlimited
online Transaction Status 

Reports (TSRs)

www.keytrack.co.nz

KEYTRACKKeeping you informed 24/7 as your

property deal proceeds through
New Zealand Law Firms

LOGINUSERNAME

PASSWORD

LOGIN

Suspended for 
misleading the 
court
Brett Cooper has been suspended for 18 
months from 2 March 2015 after the New 
Zealand Lawyers and Conveyancers Dis-
ciplinary Tribunal found that he misled 
the court.

In [2015] NZLCDT 7, Mr Cooper – a barris-
ter who was practising in Rotorua – faced 
two charges of misconduct, which were 
also laid with alternative charges of negli-
gence or incompetence in his professional 
capacity.

Mr Cooper denied both charges of mis-
conduct and the alternative charges of 
negligence or incompetence. He admit-
ted alternative charges of unsatisfactory 
conduct, in that his conduct fell short of 
the standard of competence and diligence 
that a member of the public is entitled to 
expect of a reasonably competent lawyer.

The first charge was that Mr Cooper 
misled the court.

He had been directed to attend the Roto-
rua District Court on 28 May 2012 to argue 
an application that he had made for an 
adjournment. He did not appear, but sent an 
email to the Court on that morning stating 
that he was unwell and could not appear 
and conduct a hearing to an acceptable 
professional standard. He attached a med-
ical certificate.

When the matter was called, the Court 
asked another lawyer, who was in Court 
as duty solicitor, to contact Mr Cooper. He 
did so by phone and then informed the 
Court that Mr Cooper was ill.

Mr Cooper was, in fact, appearing on 
another matter in the Christchurch Dis-
trict Court.

The second charge was that in the overall 
conduct of proceedings in a case (the same 
matter on which he had been directed to 
appear on 28 May 2012) he did not conduct 
himself to a professional standard and failed 
to comply with his overriding duties as 
an officer of the court and to facilitate the 
administration of justice.

He failed to organise himself to avoid 
conflicting appearances in different courts 

and he failed to instruct an agent to appear 
on his behalf.

“The respondent, although unwell, chose 
to go to Christchurch,” the Tribunal said.

“He travelled from Rotorua to Auckland 
and then to Christchurch where he con-
ducted a hearing and then returned. It was a 
plain choice of going to Christchurch rather 
than remaining in Rotorua and appearing 
in Court there.

“For those reasons the Tribunal has found 
that charge one is proved.

“In respect of charge two, the respondent 
has pleaded guilty to the alternative charge 
of unsatisfactory conduct. The Tribunal has 
accepted that plea after taking into account 
that much of what is alleged against the 
respondent has been included in charge one 
such that there is in this charge a strong 
element of repetition,” the Tribunal said.

Following the hearing of the charges on 
2 March, the Tribunal ordered interim sup-
pression of Mr Cooper’s name. That name 
suppression order has now been lifted.

As well as the suspension, the Tribunal 
ordered Mr Cooper to pay $27,925.62 Law 
Society costs and reimburse the Law Society 
$5,540 Tribunal costs.

Mr Cooper is appealing the length of the 
suspension and the costs orders.
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Trevor Arthur Joseph Gyde
Would any lawyer holding a will for the above 
named, late of Crawford Road, Maungakaramea, 
Northland, Contractor, born on 6 March 1945, who 
died at Whangarei on 11 May 2015, please contact 
Sally McLeod, Thomson Wilson, Barristers & 
Solicitors:

 sam@thomsonwilson.co.nz
 09 430 4380  09 438 9473
  PO Box 1042, Whangarei 0140

Huia Marie Reihana
Would any lawyer holding a will for the above 
named, late of 16 Ivon Road, East Tamaki, Auck-
land, who died on 8 February 2011 aged 67 years, 
please contact PS Pabla (Jamie), Pabla Law:

 jamie@pablalaw.co.nz
 09 213 8858  09 261 2471
  PO Box 76484, Manukau City, Auckland 2241 

DX  EP75504

Rodger Docherty
Would any lawyer holding a will for the above 
named, late of Te Kuiti, formerly of Waitara and 
Wellington, Retired Welder, who died on 9 April 
2015, please contact Pam Pitcon, Forgeson Law:

 pam@forgesons.co.nz
 07 878 8036  07 878 8035
  PO Box 403, Te Kuiti 3941

Stephan Brian Cox
Would any lawyer holding a will for the above 
named, late of Te Aroha, Demolition Operator, 
born on 16 June 1969, who died on 8 November 
2014, please contact Jane Howden, Bate Hallett 
Lawyers:

 admin@batehallett.co.nz
 06 872 7254  06 876 0775
  PO Box 749, Hastings 4156

Cox, Stephan Brian
Docherty, Rodger
Gyde, Trevor Arthur Joseph
Reihana, Huia Marie
Ross, William
Sadlier, Timothy Varian
Simpson, Lyall Edward
Stapelberg, Johanna
Tautari, Murray Russell
Warren, George Bennett
Wetherell, Terry Leslie
Wynyard, David and Audrey Myra

Wills

Piercing the
Corporate
Veil

Footwear
Veil shukini.com

JAMES WILLIAM SHORT
Seeking any information regarding 
the above-named who owned 
property in Gisborne in 1946 and 
who died on 6 February 1991.

Information is sought for the 
purposes of Section 40 of the 
Public Works Act 1981.

URSULA JEAN MACDONALD 
(Nee WHITE)
Seeking any information regarding 
the above-named who owned 
property at Pakuranga Auckland 
in 1968.

Information is sought for the 
purposes of Section 40 of the 
Public Works Act 1981. 

Please contact Chris Cochrane, 
phone +64 (03) 343 8578, Darroch 
Ltd, PO Box 142, Christchurch.  

+64 (0)3 379 9787 
Darroch Limited MREINZ REAA 2008

Celebrating Magna Carta
The International Bar Association is cele-
brating the 800th anniversary of the Magna 
Carta with three conferences this year.

The first was held in Cape Town on 16 
May, the second will be held in Buenos Aires 
on 12 November and the third will be held in 
New Delhi on 4 December. See www.ibanet.
org/Conferences/conferences_home.aspx.

Therapeutic jurisprudence
The Aotearoa Conference on Therapeutic 
Jurisprudence will be held at Auckland 
University on 3 and 4 September. The 
conference theme is Weaving Strands: Nga 
Whenu Raranga. Judge Lisa Tremewan, who 
was instrumental in the development and 
implementation of New Zealand’s first Alco-
hol and Other Drug Treatment Court, and 
Professor Chris Marshall, Chair of Restora-
tive Justice at Victoria University, are among 
the keynote speakers. 

See http://tjaotearoa.org.nz.

Professional women’s 
conference
The Canterbury Women’s Legal Association’s 
Professional Women’s Conference 2015 will 
be held in Christchurch on 9 October.

The New Zealand Law Foundation is 
supporting the keynote speaker, Rabia 
Siddique, to come from Perth. Rabia is 
a former prosecutor of terrorist and war 
crimes, an international humanitarian, a 
retired British Army officer, a hostage sur-
vivor and the mother of triplets. See www.
lawfoundation.org.nz/?p=5005&e=1.

Ethel Benjamin Address
The 19th annual New Zealand Law Foun-
dation Ethel Benjamin Commemorative 
Address will be held at 1pm on 6 November 
at the Dunedin Public Art Gallery.

This year’s address will be delivered 
by Court of Appeal Judge Justice Chris-
tine French. See www.lawfoundation.org.
nz/?p=5227&z=3&e=1.

IBA Conference
The International Bar Association’s annual 
conference will be held in Vienna from 4 
to 9 October.

The world’s largest gathering of the inter-
national legal community, the conference 
has more than 180 working sessions cov-
ering all areas of practice. See www.ibanet.
org/Conferences/conferences_home.aspx.

Coming up...
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Jeremy Sutton
NZ Family Law

www.jeremysutton.co.nz

CIVIL/FAMILY LAWYER
We are looking to employ an ambitious and people
orientated full time lawyer in a relationship property law
role. An accounting or business type degree would give
you a definite advantage. This is a superb opportunity
to join our highly successful team.

Get in touch if you:
• Have at least four years’ post admission experience.
• Possess brilliant people skills and faultless attention 

to detail.
• Are looking for a role where you receive excellent 

mentoring and support.
• Have experience in relationship property or other 

civil litigation.

We offer a highly competitive salary with other benefits
to be discussed at the interview. Jeremy Sutton has a
proven track record for mentoring and supervision.

If you are the successful applicant, you will be given
the support and guidance needed to help you become
a sound advocate in the civil and law fields.

Please forward your CV and cover letter to
reception@jeremysutton.co.nz

Comments concerning the suitability of any of the below-named appli-
cants for the certificate or approval being sought should be made in 
writing to me by 25 June 2015. Any submissions should be given on the 
understanding that they may be disclosed to the candidate. The Regis-
try is now advertising names of candidates for certificates of character, 
practising certificates and approvals to practise on own account on the 
NZLS website at www.lawsociety.org.nz/for-lawyers/law-society-registry/
applications-for-approval.

— Christine Schofield, Acting Registry Manager

 christine.schofield@lawsociety.org.nz 
 04 463 2940  0800 22 30 30  04 463 2989

Law Society 
Registry

Admission
Under Part 3 of the Lawyers 
and Conveyancers Act 2006

Approval to Practise 
on Own Account
Under s30 of the Lawyers 
and Conveyancers Act 2006

Kwan Zhe Kai

Popham Nicholas James

Ryan Michaela Clare 

Fernando Christopher Nirmal Annesley 

English Gavin Anthony 

Treloar Asta Mason 

Riches Andrew Neil 

Lyall Edward Simpson
Would any lawyer holding a will for the above named, late of Tahuna Beach 
Kiwi Holiday Park, 70 Beach Road, Tahunanui, Nelson, who died on or about 
13 May 2015, please contact Ian Avison, ARL Lawyers:

 ian.avison@arl-lawyers.co.nz
 04 566 6777  04 569 3354
  PO Box 30-430, Lower Hutt 5040

David Wynyard and Audrey Myra Wynyard
Would any lawyer holding a will for the above named, late of 4 Otiria Road, 
Moerewa. Dave, Affco Freezing Worker, born on 20 May 1920 who died on 4 
May 1998 and Audrey, Housewife, born on 2 December 1920, who died, on 
29 October 2014, please contact Merle Tipene:

 merle_tipene@hotmail.com
 027 243 8875
  10 Puketiro Place, Paihia 0200

Johanna Stapelberg
Would any lawyer holding a will for the above named, late of 1 Archdall Street, 
Meadowbank, Auckland, who died between 30 March 2015 and 1 April 2015 
(subject to Coroner’s findings), please contact Toni van Doorn, Inder Lynch:

 tvandoorn@inderlynch.co.nz
 09 299 8550  09 298 1550
  PO Box 72045, Papakura 2244, DX EP76504

Murray Russell Tautari
Would any lawyer holding a will for the above named, late of Waiomio, North-
land, born on 17 April 1953, who died on 21 March 1996, please contact 
Richard Little, Eagles, Eagles & Redpath:

 richard@eagles-eagles.co.nz
 03 218 2182  03 218 2185
  PO Box 1445, Invercargill 9840

Terry Leslie Wetherell
Would any lawyer holding a will for the above named, late of Whangarei, 
who died on 7 March 2015 at Whangarei, please contact Leanne Overend, 
Williams Mckenzie:

 leanne@williamsmckenzie.co.nz
 03 311 8146  03 313 4030
  PO Box 46, Rangiora 7440, DX WP29504

Timothy Varian Sadlier
Would any lawyer holding a will for the above named, late of 10 Gill Road Bay 
View, Napier, Aluminium Joiner/Foreman, who died between 12 February 
2015 and 14 February 2015, please contact Michelle Roddan, Lawyer:

 roddan@xtra.co.nz
 07 378 4349  07 378 4943
  PO Box 1166, Taupo 3351, DX KP37058

George Bennett Warren
Would any lawyer holding a will for the above named, late of 2 Stafford Street, 
Waihi, Retired, born on 13 August 1930, who died on 24 March 2015, please 
contact La-Verne King, Solicitor:

 laverne.king@hotmail.com
 09 406 2391  09 406 2392
  PO Box 375, Mangonui 0442

William Ross
Would any lawyer holding a will for the above named, late of 49 The Boule-
vard, Pakuranga, Auckland, who died on 9 May 2015 aged 59 years, please 
contact Brendan Lawler, Lawler & Co:

 brendan.lawler@lawler.co.nz
 09 527 1338  09 527 1334
  PO Box 87019, Meadowbank, Auckland 1742
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new zealand   www.jlegal.com
level 1, 124 willis street, wellington   t | +64 4 499 5949

Here, there and everywhere.
With offices around the world, our 
client base and candidate reach is 
both extensive and impressive.

Contact Damian Hanna at damian.hanna@jlegal.com

JLegal – Your Global Career Strategists. Please contact Jennifer Little for a confidential discussion 
at: Jennifer@jlrnz.com

Commercial Litigator 2-4 years’ PQE
Commercial Practice Group
Auckland
An exciting and varied practice, this role will involve you in 
complex Commerce Act litigation, general commercial litigation 
for recognised private sector Australasian brands, estate litigation 
for high-net worth individuals in the High Court and regular Court 
appearances in relation to Fair Trading Act prosecutions and  
criminal matters. 

The ideal lawyer will be self-managing with proven advocacy 
experience and knowledge of the Commerce and Fair Trading Acts. 
They will be ready for a client facing role that will enable them to 
take ownership of their files and develop their expertise as a pure 
Court litigator. 

This role sits within a team that isn’t overcrowded and therefore 
promises good development opportunities. 

Meredith Connell is a full service commercial law firm with over 200 
staff. The firm holds the Crown warrant for Auckland and is home to 
some of the sharpest legal minds in the country. 

 Your legal search and recruitment partner 
021 611 416 / www.jlrnz.com

REFEREES, DISPUTES TRIBUNAL

There will shortly be a process for the appointment 
of Referees in the Auckland Region.  Members of the 
public are invited to submit the names of persons who 
are considered suitable for appointment as Referee.

Nominations must be sent in writing or by email.  They 
must contain the name, address, telephone number 
and email address of both the nominator and the 
person being nominated.  

Once a nomination has been received, the person who 
is nominated will be sent an application pack with 
details relating to the position and how to apply for it.

Nominations are to be made to the Principal Disputes 
Referee, Private Bag 32 001, Featherston Street, 
Wellington 6146, Ph: (04) 462 6695, or email:
karen.green@justice.govt.nz

Nominations must be received by this office no 
later than 12 noon on Monday 6 July 2015.

REFEREES, DISPUTES TRIBUNAL

There will shortly be a process for the appointment of 
Referees in the Whangarei Region.  Members of the 
public are invited to submit the names of persons who 
are considered suitable for appointment as Referee.

Nominations must be sent in writing or by email.  They 
must contain the name, address, telephone number 
and email address of both the nominator and the 
person being nominated.  

Once a nomination has been received, the person who 
is nominated will be sent an application pack with 
details relating to the position and how to apply for it.

Nominations are to be made to the Principal Disputes 
Referee, Private Bag 32 001, Featherston Street, 
Wellington 6146, Ph: (04) 462 6695, or email:
karen.green@justice.govt.nz

Nominations must be received by this office no 
later than 12 noon on Monday 6 July 2015.
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