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ICC withdrawal of concern
The International Bar Association (IBA) says it 
is “greatly concerned” that the African National 
Congress (ANC), South Africa’s ruling party, has 
declared its intention to withdraw the country 
from the International Criminal Court (ICC) and 
called for all nations in Africa to walk out of 
the Court.  

“It is baffling as to why South Africa, a country 
which played such a prominent role in the estab-
lishment of the ICC, now intends to walk away 
from working towards the Court’s objectives 
of ending impunity for atrocity crimes,” IBA’s 
Executive Director, Mark Ellis, says.

“The IBA urges South Africans to reject the 
ANC’s resolution to withdraw from the ICC and 
to remain, by example, a beacon of hope for 
victims of egregious crimes everywhere.”

Statutes repeal 
consultation
Treasury, which in conjunction with Parliamen-
tary Counsel Office is co-ordinating the devel-
opment of the Statutes Repeal Bill, is seeking 
public feedback on whether:

 ▪ any of the Acts or provisions identified for 
repeal has a useful ongoing purpose and 
therefore should not be repealed; 

 ▪ the repeal of any of those Acts or provisions 
might have unintended consequences that 
need to be considered; 

 ▪ any provisions within the Acts proposed for 
repeal might need to be saved before the Act 
is repealed, beyond those identified in the 
exposure draft; or

 ▪ the repeal of the Acts and provisions pro-
posed for repeal will require consequential 
amendments to other enactments, beyond 
those identified in the exposure draft. 

Treasury also welcomes views on other Acts or 
provisions that might be redundant or spent, and 
could be candidates for this or a future Statutes 
Repeal Bill. More information is at www.pco.
parliament.govt.nz/consultation-srb. Submis-
sions, which close on 4 December, can be either 
emailed to regulation@treasury.govt.nz or posted 
to: Regulatory Quality Team, The Treasury, PO 
Box 3724, Wellington 6140.
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From the Law Society

Advancing women in the profession

During my time as President I have consistently advocated 
for the retention and advancement of women in the legal 
profession. This issue of LawTalk looks at women in the law.

You may perhaps be thinking “there are well over 50% of 
women lawyers in my firm” or “what’s that got to do with 
me?” Actually it’s got everything to do with you. This is not 
an issue that just affects women – it affects us all. As the 
United Nation’s HeForShe solidarity movement for gender 
equality puts it, this is about bringing “together one half 
of humanity in support of the other half of humanity, for 
the benefit of all”. Ignoring the issue may have economic 
consequences for your practice.

While all types of inequality have economic conse-
quences, the new McKinsey Global Institute report: The power of parity: How advancing 
women’s equality can add $12 trillion to global growth, focuses on the economic implications 
of lack of parity between men and women. There are tangible benefits to ensuring that 
you are including more women lawyers in the management of firms and senior roles.

The statistics for women in law remain disheartening – at least 60% of New Zealand 
lawyers are female, but they continue to be severely under-represented in senior posi-
tions. Only 26% of partners (and directors) are women and women make up only 29% 
of the judiciary. Of the 282 Queen’s Counsel appointees only 27 have been female (9.6%). 
Since the first women were appointed Queen’s Counsel – Chief Justice Dame Sian Elias 
and Justice Lowell Goddard on 4 March 1988 – 169 QCs have been appointed, meaning 
women have comprised 16% of appointments since then.

Many have for years told me that “it’s just a matter of time” and more women in the 
senior roles will happen naturally over time. Since the early 1990s, the number of female 
law graduates has exceeded that of their male counterparts and we have not seen this 
carry through to the senior ranks. If we don’t do something about this, we will create 
personal disappointment and disillusionment for many of our women lawyers. They 
will not stay in the profession and we cannot afford to lose them.

So, the Board of the New Zealand Law Society has established a Women’s Advisory 
Panel to consider initiatives to look at how we can improve the advancement and reten-
tion rates of women in our profession. We will report later on the initiatives proposed.

As I write this I am entering my last six months of my final term as President. Over 
my time as President I have become more informed about what I can do to make a dif-
ference in this area, whether it be small changes or large. I don’t for a moment profess 
that I get it right. In fact, in spite of being conscious of the issue, when I question my 
own behaviour and practices I find I don’t always enjoy the answers. I am still making 
plenty of unconscious mistakes. I do, however, speak out when I see unconscious bias 
slipping into my own behaviour or that of others. I put it to you – are you really doing 
everything you can to retain and advance women lawyers in the legal profession?

Chris Moore
New Zealand Law Society President
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Every year over 60% of new lawyers are female. At the 
same time, 98% of lawyers who have been in practice 
for 41 years or more are male. Women comprise 
almost 60% of employees in law firms yet only 26% are 
directors or partners. Among the 282 ever appointed 
King’s and Queen’s Counsel, 255 are men while 27 
are women. What’s more, only 29% of women make 
up the Judiciary. Supreme Court Judge Justice Susan 
Glazebrook said of the figures in her paper It is just 
a matter of time and other myths: “Whichever way you look at them, these 
figures are woeful”. New Zealand may have made great strides in terms of 
gender equality with the first all-woman bench at the Court of Appeal this 
year and three women Justice Ministers dating back to 2007 but the statistics, 
using the legal profession as a case example, suggest otherwise. Journalist 
Sasha borissenko investigates. 
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The nuts and bolts: 
gender theory 101
With Kate Sheppard leading the “first wave” of feminism along with a 
quarter of New Zealand’s female population, women got the vote in 1893.

Who could then anticipate what would happen with the freedoms 
associated with the pill and compulsory secondary education for girls, in 
conjunction with the civil rights movement during the 1960s and 1970s? 
Prosperous times they were, with women regulating their own fertility, 
which allowed them to participate in the workforce on their own terms.

Few people expected that the fight for equality would come to a standstill 
in the 1990s and 2000s, says Victoria University teaching fellow Dr Ana 
Gilling, who explored gender in public life in her PhD thesis.

“We lost sight of the bigger fight,” Dr Gilling says. 
“A lot of upper middle class white women did well out of second wave 

feminism, but we failed to attack the cultural side and underlying ine-
quality of caring work – who does paid work and who does unpaid work.”

The fights of the 1960s and 1970s were relatively easy to gauge by 
comparison, she says.

“The gender pay gap seems grossly unfair on the face of it, but how do 
you legislate against unconscious bias, against gender norms, that men 
should do more housework, more parenting, for example? It’s simple, if 
you are responsible for children or elderly people it’s physically impossible 
to have the time to devote to your career – especially the legal profession. 
I don’t think we’ve really nutted that out.”

What’s more, the move to neoliberalism in the 1980s and 1990s meant 
analysis moved away from big structures to individual claims.

“People stopped thinking this is a problem for all of us. Now it’s an 
issue I have to face alone. Women now have to negotiate for their pay 
and navigate their own path to freedom.”

Dr Gilling points to Hillary Clinton and the United States politician’s 
stance around lack of transparency around starting salary, for example.

“How can you negotiate for more money if you don’t know how much 
more men are getting? It’s an impossible fight to have. [Furthermore], 
New Zealanders are generally reluctant to talk about money.

“An individual focus is good in theory, but it might only benefit a small 
portion of the female population. I couldn’t stand up in a lecture and suggest 
women want freedoms and equality without a portion of women saying 
they don’t identify and they don’t want to be represented in that way.

“We can no longer talk about all women as a group. If you can’t talk 
about women as a collective, how can you possibly approach legislators 
and call for changes?”

There is a divide and conquer aspect that comes with having an individual 
focus. You get any group of people that are fighting among themselves 
– of course they’re not going to be as strong, she says.

Myths such as females sabotaging females, cat fights etc – they simply 
feed gender norms that are ultimately unhelpful.

“It doesn’t help that there’s a natural tension, between second-wave 
feminists and fourth-wave feminists, for example. But we mustn’t forget 
that you don’t have to agree with every woman’s decision.

7
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First wave feminism
 ▪ 19th Century and early 20th Century.
 ▪ Women’s suffrage.
 ▪ Right to vote for NZ women in 1893.

Second wave feminism
 ▪ Early 1960s.
 ▪ Focuses on equality, other than suffrage, such as ending 
discrimination.

 ▪ Feminists see cultural and political inequality as linked, and 
people’s personal lives reflecting sexist power structures. 

Third wave feminism
 ▪ 1990s.
 ▪ Began in response to perceived failures of the second wave.
 ▪ Challenges ideas around female heterosexuality and cel-
ebrating sexuality as a means of female empowerment.

 ▪ Challenges definitions around “femininity” – which arguably 
highlights experiences of upper class white women.

 ▪ Contains internal debates between different feminists. 

Fourth wave feminism
 ▪ Not acknowledged as a historical wave, but scholars advo-
cate for its existence.

 ▪ Fourth wave feminists rely on social media technology for 
communicating/organising activism.

 ▪ Aims to respond to the failures of the third wave. 

“[Feminism] is about having power, choice and no bar-
riers. There’s the ‘ideal’ superwomen caricature but it’s 
not about that. It’s about making decisions, and having 
the ability to make decisions based on what works for 
you and your family.”

Argument myth: ‘just wait’
Dating back to the second wave of feminism, it was appro-
priate at the time to think things would improve in the 
future. But suggesting there’s an unstoppable trajectory 
and equality is on the horizon is incorrect, Dr Gilling says.

“The argument of virtuous cycle is a very powerful argu-
ment and it’s usually made by people who do well by the 
status quo. United Kingdom figures relating to the number 
of women in Britain’s Parliament suggest it will take 400 
years for gender equality to come to fruition.

“So instead it’s assumed I should be happy with 30%.
“You walk into a workplace or a boardroom and there 

are seven men, three women and you don’t think about 
it. Say it’s the other way around, you’re naturally inclined 
to pick it up. I think women and men have settled for the 
model minority, 30%. It’s a big enough group that what-
ever company can’t be accused of sexism but it’s not big 
enough to challenge the status quo.”

Arguments that women are surpassing men and that 
they should be worried about reverse sexism don’t stand 
up under examination, she says.

When it’s a male claiming an ex-wife has taken everything 
in the Family Court, for example, it doesn’t take away the 
fact that there’s now a main caregiver who will lose a 
significant amount of potential income as a result.

The tide of sexism is strongly rooted in history. To suppose 
sexism between men and women is equal is ridiculous, 
Dr Gilling says.

Gender norms
“People have to be wary of gender norms – patterns of 
behaviour that people ascribe to particular genders. Women 
are very compassionate and caring, men are ambitious 
and meant to be leaders, women should do family law, 
men are more suited for the ‘hard stuff ’ such as civil lit-
igation, for example.”

2012 Human Rights Commission Women’s Participation 
figures suggest 70% of family lawyers and 63% of those in 
health law are women. By contrast, almost 70% of those 
who specialise in banking and finance law are men and 
men make up 65% of civil litigation, company and com-
mercial law, for example.

“Imagine a woman going through law school. Said girl 
will be surrounded by rhetoric that suggests females are 
better suited to family law. Say said girl gets a good grade 
in family law, she might be told ‘you’re really suited, you 
should do this’. The same could be said for men doing com-
mercial property papers or contract, for example. Subtle 
policing of gender norms starts early. It’s a perpetual cycle.”

Juxtapose gender norms against propaganda that sug-
gests “everyone is free and there’s freedom of choice” and 
there’s a serious conflict, Dr Gilling says.

The model is true if you look at the 

Waves of 
Feminism

Continued on page 11...

❝ [Feminism] is about having 
power, choice and no barriers 

... It’s about making decisions, 
and having the ability to make 

decisions based on what 
works for you and your family

LawTalk 877 · 6 November 2015

8



B
ar

ri
st

er
s

So
le

 P
ra

ct
io

ne
rs

In
-H

ou
se

L
A

W
Y

E
R

S
 I

N
 F

IR
M

S

N
on

-P
ar

tn
er

Pa
rt

ne
r

D
ire

ct
or

36% 32%

61% 60%

24%
33%

12%

21%
27%

34%
39%

44%
45%

46%
47%

7%

19
80

19
85

19
90

19
95

20
00

20
05

20
10

20
13

20
14

20
15

B Y  T H E  N U M B E R S

P E R C E N TA G E  O F  F E M A L E  L AW Y E R S

6 November 2015 · LawTalk 877 

9



Fr
an

ce
54

%

53
%

51
%

49
%

49
%

49
%

48
%

47
%

41
%

34
%

18
%

Ire
la

nd

Sc
ot

la
nd

N
ew

 Z
ea

la
nd

A
us

tra
lia

En
gl

an
d 

an
d 

W
al

es

Ita
ly

Ca
na

da

U
ni

te
d 

St
at

es

Ja
pa

n

Sa
ud

i A
ra

bi
a

Po
rt

ug
al

2.
0%

P R A C T I S I N G  L AW Y E R S  B Y  G E N D E R

T H E  J U D I C I A R Y

Excludes barristers for the United Kingdom and Ireland, Australia and New Zealand.

70%
80%
75%
70%
73%
70%
60%

employment

All

māori Land

District

High

Appeal

Supreme

20%
30%

25%
30%
27%
30%
40%

4

9

107

32

7

3

162

1

3

47

12

3

2

68

LawTalk 877 · 6 November 2015

10



norm of a perfect politician, which just so 
happens to be the perfect lawyer, she says.

“The perfect public figure is a male, white, 
middle class, middle-aged man of good ped-
igree. Everyone else is an alternative to 
that. Women don’t fare well, nor do young 
people, disabled people, non-white people, 
working class people or underprivileged 
people.”

It must be recognised that the archetypal 
lawyer doesn’t exist in a vacuum.

“The only way to work a successful 
80-hour week as a high profile lawyer is 
if you have other people taking care of the 
remaining aspects of your life. They often 
happen to be female – whether that’s the 
wife looking after the kids and the house-
work, a secretary who runs your diary, an 
elder care worker who looks after your par-
ents in a rest home.”

Equal opportunities exist for both sexes 
in their twenties, namely due to the fact 
there are fewer responsibilities – whether 

Argument myth: one success = all 
success
Winners of feminism are used to suggest no barriers nor 
gender bias still exists, she says.

“The rhetoric is nice in theory. The minority of women 
who take up influential positions are used to suggesting 
all of their success was because of their hard work alone. 
However, a lot of these people in high-ranking positions 
benefitted from the second wave of feminism and they 
had advantages such as free tertiary education. These don’t 
exist today, which is not to say that I’m trying to discount 
what was incredibly hard work. But the barriers and the 
discrimination is very much alive and the situations are 
incomparable.”

As to the future
Dr Gilling says society needs to take the lessons from the 
second wave of feminism forward.

“It’s about sisterhood and collectivity, because it’s over-
whelmingly difficult to try and win battles on your own, 
especially if there’s the misconception that ‘you can be 
successful if you simply work harder’. What if that same 
person is exhausted.

“I think we need to rebuild a collective feminist move-
ment. How we do this is starting by challenging what 
we’ve come to accept as normal. More women in New 
Zealand are more likely to die at the hands of a partner or 
ex-partner than a car accident. This shouldn’t be normal 
and we can’t accept that.”

Minister for Women Louise Upston says in this day and 
age feminism means different things to different people.

“I’m less interested in the labels and more interested 
in the issues that matter. This means working to ensure 
women have equal rights, equal choice, equal opportunities, 

that be housework, caring for parents or children, or that 
they’re on starting salaries. It’s when people hit 30 and 
life paths start to diverge that the inequality comes to 
light, Dr Gilling says.

Suppose a child comes into the picture. Some may 
suggest men increasingly stay at home but the reality 
suggests otherwise.

“Say both parents are working full time. Imagine the 
child gets sick and needs to come home from school. A 
subtle gender norm would see that the woman is called 
to pick up the said child, for example.”

Household survey figures suggest male/female housework 
disparity occurs, irrespective of whether both parents work 
full time, where women going back to work have the same 
amount of housework, whereas if men return, housework 
is said to drop by 20-50%, Dr Gilling says.

Quotas and ‘merit’
Quotas can be very beneficial but, like the term “feminism”, 
quotas have controversial connotations, Dr Gilling says.

“People have an idea that to employ quotas it means, 
‘we need a woman right now to do the job, okay you’ll do.’ 
You are just there because you have breasts, not because 
of merit.”

Merit is not a neutral term, it requires that a person 
has certain characteristics that are considered meritori-
ous. Therefore people who have characteristics that fit 
the “ideal lawyer” model are more likely to be considered 
“meritorious”, Dr Gilling says.

“How do you be the perfect High Court judge, for exam-
ple? Well it helps if you’re a man, you have a deep voice, 
you’ve done the hard yards in your career (preferably in 
the commercial/property field), for example. It’s pretty 
hard to fulfil the ‘merit’ definition if you have caring 
responsibilities.”

equal expectations, and are valued equally.”
In her capacity as Minister for Women, 

Ms Upston hopes to support more women 
in education and training; to utilise wom-
en’s skills and to grow the economy; to 
encourage and develop women leaders; and 
to ensure women are free from violence.

“Women are gaining qualifications at 
a greater rate than men and women’s 
employment is at a record high rate. How-
ever, women’s skills are not always being 
translated into greater career opportunities 
and development in the workplace. The 
Ministry for Women will encourage more 
women and girls to train and work in occu-
pations where high growth is projected 
and where women are under-represented 
(‘the leaking-talent pipeline’).

“I do not believe in quotas.
“For lasting and sustainable change, we 

require a change of culture, where women 
are promoted and paid based on merit, 
not gender. This means opening pathways, 

❝ The perfect 
public figure is 
a male, white, 
middle class, 
middle-aged 
man of good 

pedigree. 
everyone 
else is an 

alternative 

❝ People have 
an idea that to 
employ quotas 

it means, ‘we 
need a woman 

right now to 
do the job, 

okay you’ll do’
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mai Chen
Chen Palmer Managing Partner, Auckland University Adjunct 
Professor, BNZ Director, NZ Asian Leaders Chair, NZ Global Women 
Inaugural Chair and Superdiversity Centre for Law, Policy and 
Business Chair Mai Chen says the problem is not limited to gender. 
Women of colour are more discriminated against.

“I have just finished writing the Superdiversity Stocktake: Impli-
cations for Business, Government and New Zealand, and the pay 
statistics show a hierarchy with white men earning the most 
followed by white women, then coloured men before coloured 
women, who earn the least, in general.

“I’ve personally found being Chinese more difficult than just being 
a woman. You fit the stereotype even less of what a successful 
lawyer should look like. There’s a presumption that if you look 
the part, then you are competent to do the job. Sometimes those 
who don’t look the part don’t benefit from that presumption.

“If you come from a different cultural context, it is harder to 
‘tow the line’ if you don’t know what the line is, or be conventional 
when all you know is considered unconventional.”

Discrimination work
Ms Chen has always had an affinity for human rights and public law.

“Because of my background I’ve always had an instinctive feel for 
the legal issues that arise around discrimination. When you have 
experienced discrimination yourself, it helps you to understand how it 
might have happened, and what the impact of it is to fit into the legal 
tests. It’s hardly ever direct discrimination cases I work on nowa-
days, as most realise that’s wrong, but indirect discrimination cases.

“Those who have not experienced discrimination sometimes 
can’t see it. For example my husband also emigrated to New 

providing opportunities through education 
and training, and fostering an environment 
that does not view people based on their 
gender, but their ability.”

There is compelling international evi-
dence that gender balance in governance 
and leadership roles correlates with better 
decision-making, organisational resilience 
and performance, she says.

More companies are making the most of 
women’s leadership talent by focusing on:

 ▪ making flexible work normal for every-
one – many men want a better work-
life balance too, and want to be more 
hands-on parents;

 ▪ addressing unconscious bias – if we want 
the best people we need to select on skills 
not assumptions about gender; and

 ▪ supporting parents returning to work 
after breaks.

On 20 October, employers and unions, 
through the Council of Trade Unions, agreed 
to a government proposal to set up a Joint 
Working Group to develop principles for 
dealing with claims of pay equity under 
the Equal Pay Act.

With Ms Upston, as well as Minister of 
State Services Paula Bennett and Minister 
for Workplace Relations and Safety Michael 
Woodhouse behind the initiative, the group 
will recommend agreed principles on pay 
equity that could be applied in all sectors 
of the economy.

Green Party women spokesperson Jan Logie 
says part of progressing rights for women is 
about holding the government to account 
for actions that undermine human rights.

“As a lawmaker it’s about making sure 
you have a gender lens on all your deci-
sion-making. There’s supposed to be gender 
impact analysis, which is currently inef-
fective and often meaningless. We need to 
be taking on board relevant international 
law standards around discrimination – be 
it addressing stereotypes, the media, pol-
itics, pay and violence. The whole system 
needs to be looked at.

“I do recognise that for a lot of marginal-
ised women, their experience of feminism 
may have been alienating and that needs 
improving. But so often we confuse what 
feminism really stands for – that being 
equality and fewer barriers.

“If women have significant power and 
they disassociate with feminism I think 
it’s really sad. It’s our primary vehicle to 
improve the status of human rights for 
women. I’m proud Continued on page 16...

Perspectives
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Zealand about the same age as me, but he’s not visually different 
as he is British. I have to explain discrimination to him when he 
is mystified as to what is going on.”

With regard to the sex discrimination case concerning midwives 
that is currently before the courts, Ms Chen says she is unable 
to comment other than saying it’s not the first case of this sort 
and it certainly will not be the last.

“In future, we are likely to see more challenges against unlawful 
discrimination on the basis of a combination of prohibited grounds 
such as race and gender, for example.”

Discrimination is bad for business
The Superdiversity Stocktake includes research that discrimination 
is bad for business, especially in a superdiverse New Zealand, 
where almost 50% of the population in Auckland are already 
Maori, Asian and Pacifika, and where Statistics New Zealand has 
projected New Zealand’s population in 2038 being 51% Maori, 
Asian and Pacifika, she says.

“Customers will increasingly be diverse and you need to recruit 
from the market to service that market.

“If there is currently discrimination against those who have 
the technical skills and competence, but do not have English as 
a first language or come from a different culture, then these are 
the very characteristics we should be discriminating for in New 
Zealand’s superdiverse future.

“There is plenty of research showing the diversity dividend of 
greater productivity and innovation, access to cultural networks 
and cultural intelligence and language skills. IQ and EQ may not 
be all that is needed to work with the increasing number of New 
Zealanders who are not like us and who were not born in this country.

“Currently, 44% of Auckland’s population and 25% of New 
Zealanders overall are not born in New Zealand.”

Debbie ericsson
Barrister sole Debbie Ericsson says in her 
experience as a criminal and family lawyer, a 
number of her female clients who have been 
subject to domestic violence have felt let down 
by the legal system.

“Broken bones and bruises are recognised but 
it’s only recently that psychological and emotional 
violence has been voiced and arguably it still isn’t.”

The problem stems from the fact psychological 
abuse is harder to prove – especially when you 
have a “he said, she said” situation.

In her view “the law as it stands has no teeth. 
Under section 3 of the Domestic Violence Act 
1995, the definition of domestic violence goes 
beyond physical violence to include intimidation, 
harassment, threats, financial and economic 
abuse etc. All these things have been prescribed 
in legislation for some time but there are no 
penalties. Protection orders are seldom granted 
in these situations because it is so hard to prove.

“The Ministry of Justice’s recent measures aim 
to rectify these issues, which is important as 
you can mend broken bones but psychological 

scars may take a lifetime to mend.”
Specifically, in August Justice Minister Amy Adams launched 

a review and discussion document that aims to revitalise the 
infrastructure around tackling domestic violence.

In 2014, more than 100,000 incidents were reported to Police – 
around one every five minutes. Nearly half of all homicides and 
reported violent crimes are family violence-related, for example.

Between 1 July 2014 and 31 March 2015 there were 51,641 family 
violence referrals made by the Police to Child Youth and Family – a 
20% increase on the figures for the same period between 2013 and 
2014, which was 42,974. The review aims to look at establishing:

 ▪ a set of standalone family violence offences;
 ▪ creating an additional and alternative pathway for victims, 

perpetrators and whānau who want help to stop violence other 
than going to court;

 ▪ overall improved accessibility and effectiveness of protection 
orders;

 ▪ sharing information more effectively between agencies and 
the courts;

 ▪ the possibility of requiring mandatory arrests for protection 
order breaches; and

 ▪ more prominence to victim safety in legislation.
Ms Ericsson also points to Feminist Judgments Project Aotea-
roa (FJPA), which aims to bring potential gender bias within the 
justice system to light. With the help of funding from the Law 
Foundation, FJPA is calling for contributors to write alternative 
judgments in a number of significant domestic cases across a 
broad range of legal issues.

The outcome of the project will be an edited collection of 
judgments, published as a book (or books) by the end of 2017, 
together with commentaries on each of the cases, and a chapter 
or two on methodological, conceptual and theoretical issues.

❝ In future, we 
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Fiona mackenzie
Meanwhile, Tauranga lawyer Fiona Mackenzie, Mackenzie 
Elvin Barristers and Solicitors founding partner, has dedicated 
her life to juggling her family, her practice, her family law work 
and study, and is coming to the end of completing a PhD thesis 
that explores motherhood and contemporary family law in New 
Zealand.

“When the time came to consider children, there were no day 
care centres but at the same time, I never considered the need 
to give away my practising life through motherhood.”

Ms Mackenzie became a sole practitioner and she moved the 
practice home – that is, one end of the villa where Mackenzie Elvin 
is situated today. That end was established as a small practice 
for her, while as an expanding family, they lived in the other.

“Flexibility and being very organised was key, as was a will-
ingness to work hard. They were rich, rewarding years, covering 
the birth of our four children while maintaining my legal practice 
with strong, practical and loving support of our extended family.

“I returned to part-time academic study as the children grew 
older and I found myself wanting to explore further what I saw 
happening on the ground. We were operating with gender neutral 
parenting laws with respect to issues which were not gender 
neutral.

“It’s about finding the best combination of mother/father that  
you can bring to a child’s upbringing because they’re not the 
same. I think the reality is that it is difficult to do everything well 
and your mothering years can be compromised by trying to do 
everything at the same time.

“I was challenged by my own experience of motherhood, which 
has been a very good one but one that I knew was unique and 
was not the same as fatherhood. I absolutely support fatherhood 

but not to the extent that motherhood is compromised.”
Ms Mackenzie fears family law developments have a focus on 

gender equality, which disregards the merits of particular genders.
“Liberal feminism as opposed to sociological feminism seeks to 

deny gender difference and nowhere is that more prevalent than 
motherhood. Current laws around parenting strives not to look at 
the gender of the parent in determining the welfare of the child.

“I don’t agree. I think gender difference should be a consideration 
when determining welfare assessment. To deny characteristics 
of gender is to deny difference and the history behind gender – 
whether that’s constructed or biological.”

Judith Collins
At age 14, former Minister of Justice Judith Collins was at a 
function in rural Waikato when she told an older gentleman that 
she wanted to be a lawyer, to which he replied, “no dear, you’re a 
very nice girl so you’ll get married and have children”.

Despite their $5 wager, Ms Collins graduated with an LLB, 
LLM (Hons) and MTaxS from Auckland University. She worked 
as a solicitor for four different firms before becoming principal 
of her own firm Judith Collins & Associates. She was President 
of the Auckland District Law Society and Vice-President of the 
New Zealand Law Society. She served as chairperson of the 
Casino Control Authority, was a director of Housing New Zealand 
Limited and has served as a Member of Parliament since 2002.

“Seeing women lawyers on television while a teenager, I noticed 
they were strong and protected other women. I’ve always been 
one to stand up for others and myself so law was a natural fit. 
A lot of my career I’ve had people telling me I couldn’t do things 
and I’ve responded with ‘I can and I will’.”

Women in the law is not as much a minority as it once was, 
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she says. In 1977 one sixth of Ms Collins’ law 
class were female, for example, now they’re 
at 60%. She recalls being asked whether she 
had any future plans to have children during 
job interviews and once the Human Rights Act 
came into force, the sexist climate dramatically 
changed.

Unlike politics, law is very enlightened, she 
says. “In my view lawyers are all trained to a 
very high standard and if there’s a law that pre-
scribes certain rights, lawyers will instinctively 
want to comply.

“Because the law is so special and wonderful 
I find lawyers are people who have ideals and 
are much more idealistic than other profes-
sions. It may certainly look like an old boys’ 
club but look at the successes with women on 
the bench, and Attorney-General Chris Finlay-
son has been relentless in his efforts to appoint 
women Queen’s Counsel.”

Motherhood – ‘make it 
work’
Despite having little interest in parenthood, at 31 
Ms Collins’ biological clock kicked in, she says.

Very few people take any notice of the media. Life’s too short so 
get on with it and do the best you possibly can.

“Imagine you have a plan for your life and there’s a road block. 
You have three options; you could turn around and quit, which is 
the easy option and in my view the wrong option. The right option 
is often the hard option. You could otherwise try and climb over 
the road block, which is exhausting and mightn’t be achievable. 
Instead the smart option is to go around the block. Rather than 
banging your head against a wall you could complete a higher 
qualification part-time, for example, and all of a sudden you find 
yourself more qualified than the road block. All of a sudden you 
are more valuable and you have more opportunities.

“I’m pro women and I’m pro equality. The day I don’t have to 
be a feminist is the day everyone is equal. I’m proud to be the 
mother who is committed to equality and I’m proud to have raised 
a son who views women as equals.”

Ursula Cheer
Canterbury University’s newly appointed Dean of Law, Professor 
Ursula Cheer says the problems faced by women advancing in 
the legal profession are a mixture of conscious and unconscious 
bias within what can ultimately be described as a male business 
model that fundamentally disadvantages women, and to a lesser 
extent, men.

The model lawyer, who is a “man with a wife at home minding 
hearth and children” and who is required to be available at all 

“I decided to have my own law firm because I had an impression 
in my mind that I didn’t ever want to be made to feel guilty if I 
wanted to have time off to be with my child or to take my baby 
to Plunket.”

It’s not easy combining the law with motherhood, she says, 
having relied heavily on the support of her family outside of work.

Whenever Ms Collins has been in a position of power she’s 
employed a strategy that promotes mentoring, flexible hours 
and job sharing options among mothers with young children.

“My view is very influenced by my own experience. Had I not 
known having children and having a career could work I might not 
employ it with other people. I know my staff enjoy their working 
environment and I know they’re treated well.

“You need to choose your working environment to be suc-
cessful. What you consider success may be entirely different 
from the next person.

“I’m lucky that I have a family that loves me and supports me 
– during the best of times and particularly during the worst of 
times. My advice is to be nice to people because they’re the ones 
you’re going to see on the way down. I’m a positive little pixie.

“My key to survival – constant improvement. Constantly chang-
ing (and hopefully for the better) keeps me interested, excited 
and makes me thrive.”

Who said it was fair?
Ms Collins says ultimately no one said the situation was ever 
going to be fair.

“An established legal and political career and children wasn’t 
ever going to be easy and it’s not for anybody – if it was, any 
fool could do it.

“You can’t be too precious. In the media there are some young 
fogies who make cruel and sexist assumptions. I’m called a man, 
strong, bossy and other formidable nasty terms. It’s a reflection 
of their ethics and their practice and you can’t let it define you. 
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times is a destructive, unhealthy, unsatisfying and unsustainable 
concept, she says.

Anecdotally, there’s a period about 18 months into legal practice 
when young lawyers leave the field, for example. Irrespective of 
gender, those law firms losing young lawyers who flee practice 
lose the benefit of all the investment they have made training 
those new graduates, which is wasteful and inefficient, she says.

“So why can’t law practices look at changing how they do 
things? Many very successful practices have their own buildings 
and even those which don’t often supply gym membership to 
employees or make sure there is a gym in the building because 
they want healthy workers. However, no-one seems prepared to 
consider making sure child care facilities are nearby or on site, 
or are subsidised in some way. It’s mad really, because firms will 
continue to lose very able women because of child care issues 
if things don’t change.

“The thing is, the law itself is a fascinating area in which to 
study and work. It teaches communication, mediation and nego-
tiation skills, how to develop logical thought and argument and 
the difference between right and wrong. It does, indeed, allow 
us to help people and contribute to making a better society. It is 
a genuinely useful profession.

“It is just that the practice of law can be very hard, stressful 
and also inequitable to women. Women need to keep studying 
law to make that better and to seek change. I don’t want to put 
women (and men) off studying the law. I want to challenge them 
to do it differently.”

Objectification and sexual harassment is a factor women face 
in business and in life, she says.

“You can see women are objectified in art, literature, and in 
everyday speech. Books by men talk about the hero having 
everything: ‘money, fast cars, women, drugs’ … and women 
are just items on a list.

“Women are divided up into types – blondes, brunettes, red-
heads etc, like brands to be purchased or pursued. Objectifica-
tion means women are mostly valued for their appearance and 
sexual attractiveness. We are divided up into ‘lookers’ or not, 
or ‘past it’ or not.

“Media describe women by their appearance, fecundity and 
age, but men by their professional position.

“Advertising uses semi-clad women to sell everything. I find it 
offensive and limiting of both genders, but then I would because, 
according to my age, I am ‘past it’. The cult of male stripping and 
now some advertising seems to be encouraging our young women 
to do the same with men, which I think is unfortunate. The aim 
should not be to do the same thing in reverse but to stop doing it!”

While Professor Cheer was completing her Masters in Law 
at Cambridge she recalls a time where she was sunbathing in a 
bikini in her backyard, when a man who lived with his family on 
the second floor opened his bathroom window and started wolf 
whistling and catcalling.

“When I politely asked him to mind his own business, he furi-
ously abused me, then went and got his eight-year-old son and 
forced him to the window so he could claim I was leading his 
male children astray, and then took the trouble to get some eggs 
and hurl them at me in the garden below.

“I was forced inside but it did occur to me that it was a dreadful 
waste of eggs. That man displayed what I could only describe as 
hatred (and fear) of women.” ▪

to be a feminist.
“The reality is women are of course going 

to disagree and I think that’s to be encour-
aged but we do need to guard against or 
at least recognise we are all swimming 
in a system that’s toxic and it’s easy to 
be influenced by that and to attack other 
women rather than the issue.”

The Green Party employs a quota system 
whereby their list can’t be split less than 
60/40.

“You won’t hear anyone here complain-
ing that the quota impacts the quality of 
the team.

“I get really annoyed when I hear people 
saying people get ahead by way of ‘merit’. 
It’s a hugely socially constructed term. If 
you look at our current National govern-
ment for example, where 27% of the caucus 
are women and 73% are men but they’re 
there because of ‘merit’ – what does that 
say about their views about women?

“New Zealand celebrates that we have 
one of the lowest gender pay gaps in the 
world at 33%. It doesn’t sit well with me. 
It’s not something we should be celebrat-
ing. There is no country that has reached 
equality yet. It’s complex, multi-faceted 
and ongoing.”

Human Rights Commission chief legal advi-
sor Janet Anderson-Bidois says the Com-
mission can offer mediation services to 
help resolve complaints of discrimination. 
If complaints are not resolved at mediation 
then an individual can take their claim to 
the Human Rights Review Tribunal.

Free legal assistance can be requested 
at this stage from the Director of Human 
Rights Proceedings. The Director is required 
to operate independently from the Com-
mission when pursuing claims before the 
Tribunal.

The Commission also has a specific stat-
utory function under the Human Rights 
Act that permits it to apply to intervene 
in legal proceedings that have human 
rights implications. Recent examples of 
this include the Lecretia Seales case and 
the Commission’s ongoing involvement 
in the equal pay claim taken by Kristine 
Bartlett and the Service and Food Workers 
Union against TerraNova Homes.

“Pay equity is an important principle. It 
is not just about men and women being 
remunerated at the same level for doing 
the same job. It is about women receiving 
the same pay for roles that require similar 
levels of skill and have similar levels of 
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female-dominated.
“For example, when students were 

accepted into honours, there were some-
thing like 35 female honours students and 
5 male. I thought this was quite strange. 
Generally there was about a 40/60 split of 
male to female in our classes.”

Before her time at the Ministry, Ms Revill 
worked at a prominent corporate law firm 
for four years.

“I thought the firm had a positive culture 
in relation to gender. Many of the partners 
at the firm were female, and they were often 
the ones making headlines (for the right 
reasons) on the news or asked to comment 
on an employment scandal in the paper.

“Sometimes I couldn’t participate when 
people discussed the football, but that was 
more about my general lack of knowledge 
about sport than gender!

“I learnt a great deal from this time in my 
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responsibility to equivalent jobs that have predominantly 
male workforces.

“Our position is that there must be equal pay for work 
of equal value.

“The TerraNova case is still proceeding through the courts 
but the principles established so far are important. They 
support the view that the Equal Pay Act requires that equal 
pay for women in predominantly female occupations can 
be determined by reference to what men would be paid 
for doing work which requires comparable levels of skill, 
responsibility and qualifications.

“Any systemic undervaluation because of current, histor-
ical or structural gender discrimination can also be taken 
into account. Women are overly represented in poorly paid 
occupations and this issue needs to be addressed. Cases 
like TerraNova raise important human rights principles 
that can have wide application, far beyond the parties 
concerned.”

Equal Employment Opportunity commissioner Dr Jackie 
Blue says New Zealand’s gender pay gap is at a six-year 
high at 11.8% in 2015.

The Commission’s Tracking Equality at Work tool showed 
that in 2014 two-thirds of adult minimum wage earners, 
which is typically regarded as a starting wage for youth, 
were women. The hourly pay gap between a European male 
and a Pacific woman is $7 per hour or a gap of almost 30%.

“Gender equality needs to be normalised so it becomes 
a reality for everyday New Zealanders. Unless women 
are intentionally included the system will unintentionally 
exclude them and special measures to promote women into 
leadership positions are needed. Special measures might 
be unconscious bias training, having targets or ensuring 
that recruitment panels are balanced.

“With all the emphasis of gender equality and diverse 
teams in business some men may fear that 
as women do better, they will do worse. 
The truth is that equality is good for men, 
too. If men want to make their work teams 
successful, one of the best steps they can 
take is to bring on more women.”

In the last five years the Commission has 
received 188 complaints which allege dis-
crimination in the workplace about parental 
leave (male and female), and 23 complaints 
which allege pregnancy discrimination in 
the workplace over the same period, Dr 
Blue says.

The corporate law business 
model
Ministry of Justice civil law and human 
rights policy advisor Lucy Revill says it 
never occurred to her that law was a male 
dominated area because her father was a 
lawyer who knew many female lawyers.

It was while studying at both Auckland 
University and later Victoria University 
that Ms Revill noticed that the class was 

life and it gave me an appreciation for the high standards 
lawyers are held to, no matter what their gender.”

Bell Gully marketing and communications manager Nikki 
Langford says the firm views gender equality as an impor-
tant part of its diversity and inclusion programme.

“We value diversity regardless of age, culture, race, 
gender, sexual orientation, religion, political views or 
physical ability, and we are committed to providing an 
environment free from discrimination.

Their commitment is formalised in their policies – includ-
ing generous parental leave and child care that is accessible 
for both men and women.

“With merit being the basis for recruitment, development 
and promotion in the firm, we provide ongoing education 
and awareness-raising programmes (such as inclusive 
leadership and unconscious bias training) to ensure that 
everyone has an opportunity to realise their full potential.

“We are pleased to be recognised for our initiatives with 
a White Camellia award in 2014 and again this year and, 
together with our recent YWCA Equal Pay award, this 
provides us with some encouragement that we’re on the 
right track.”

Meanwhile, Simpson Grierson human resources director 
Jo Copeland says gender equality is their core platform 
for their three-year diversity plan.

In addition to combating inequality through mentor-
ing, running unconscious bias training, and presenting 
female candidates for roles, Simpson Grierson ensures 
men and women are paid the same, they support women 
into partnership roles, they support networking and they 
have male champions of change.

“We went for, and won the Equal Pay Award last year 
because we wanted our women to be assured that although 
there may not yet be enough of them at the top of the 
organisation, they are not being disadvantaged on their 
way up the ladder. It is something I personally manage 
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FAMILY LAW SECTION

as I care deeply about it.
“In terms of a glass ceiling, I think the opportunities are 

there for the women to absolutely smash through them.
“The real question, do they want to make the trade-offs 

required to be a partner when they get there? It isn’t easy 
being on-call 24 hours a day, working until 8 each night 
and attending three events a week with another hosting 
opportunity on the weekend. Partnership asks a lot of 
anyone, male or female.

“I am encouraged by the progress overseas with regard 
to gender equality. I’ve spoken to lots of Australian firms 
where they seem to have moved much more easily towards 
appointing part-time partners and making women up whilst 
on parental leave or pregnant.

“We still have some way to go in New Zealand. There 
is the odd exception and when one is appointed, there 
is a lot of publicity around it. I’ll know we’ve succeeded 
when we can appoint people to roles without having to 
describe them as a ‘female partner’ or a ‘part-time partner’.”

New Women’s 
Advisory Panel 
established
The Law Society recognises that the lack of retention of 
women in the legal profession and the underrepresenta-
tion of women in senior legal roles are real issues for the 
profession, NZLS law reform and sections general manager 
Fazleen Ismail says.

“We made the subject of the retention and advancement 
of women lawyers a key focus for 2014/15 and we will 
continue to focus on this issue in 2015/16.”

As part of her role as general manager, Ms Ismail oversees 
the Law Society’s “Women in the Law” initiative.

Various initiatives over the years with the aim of sup-
porting women lawyers and retaining their talents in the 
profession have included consultative groups, provision 

of information and statistical analysis as 
well as education and collegiality oppor-
tunities, she says.

Events showcasing pioneering women 
lawyers include:

 ▪ The annual tribute to a leading Wellington 
lawyer, Shirley Smith, in the form of the 
Shirley Smith lecture, which is organised 
by the NZLS Wellington branch Women 
in the Law committee, and was delivered 
this year by Dame Silvia Cartwright.

 ▪ The NZLS Southland branch hosts a 
Christine French annual lecture.

 ▪ The Otago Women Lawyers (OWLs) cel-
ebrates the first woman lawyer, Ethel 
Benjamin, with an annual lecture. Justice 

Gender 
diversity 
within the 
Law Society

Fazleen Ismail, NZLS law reform and sections 
general manager, oversees the Law Society’s 
“Women in the Law” initiative.
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Helen Winkelmann delivered last year’s lecture.
 ▪ Other events aimed at supporting women lawyers as 
well as providing training and information are held by 
women lawyer groups. These include regular Auckland 
and Wellington Women Lawyers’ events and the recent 
Canterbury Women Lawyers conference which attracted 
leading women speakers.

“Many will comment that the issue has been around for a 
long time and ask what has been achieved. We have seen 
a steady increase in the number of women in the judici-
ary, but there is still some way to go given the numbers 
of women who have come into the profession. So what 
next? Recently our work has focused on raising awareness 
of the issues.”

The Law Society has published articles and resources 
on the website, and a series of LawTalk articles aimed at 
encouraging applications from women in the QC round 
and to put themselves forward for other appointments as 
well as raising awareness of issues facing women in the 
law, Ms Ismail says.

NZLS CLE Ltd ran a successful full day conference in 
Auckland and Wellington in October 2014: Women, the 
law and the corner office, for example and the Law Society 
has been keeping abreast of developments overseas; for 
example through attendance at the May 2015 National 
Attrition and Re-engagement (NARs) meeting with Aus-
tralian counterparts.

“But many of the problems facing women today, such 
the availability of part-time work or other flexible working 
arrangements, are the same as those that existed a decade 
ago. While the Law Society’s recent work has focused on 
raising awareness of the issues, the next challenge is how 
we can encourage the profession to take greater action to 
retain and advance women.”

The Law Society is setting up a Women’s Advisory Panel 
to generate fresh ideas and consider new initiatives that 
will make a real difference and improve the retention 
and advancement of women in the legal profession, Ms 
Ismail says.

The Women’s Advisory Panel will be chaired by the 

President of the Law Society, and panel 
members will shortly be announced.

The Board of the Law Society has asked 
the Women’s Advisory Panel to consider 
issues and initiatives such as:

 ▪ embedding unconscious bias training in 
other training programmes;

 ▪ encouraging men in the legal profession 
to champion change;

 ▪ reducing the attrition of young female 
lawyers;

 ▪ gender audits; and
 ▪ equitable briefing policies.

The Panel will be looking at what initiatives 
have been tried in other areas and overseas 
and whether they would work for the legal 
profession in New Zealand.

Any new initiatives will sit alongside the 
Law Society’s existing work to maintain 
our dedicated women in law webpage, 
as a forum that provides access to news, 
information, resources, events and organ-
isations of interest to women lawyers and 
employers, Ms Ismail says.

“Building on the success of its first 
Women in Law conference in 2014, NZLS 
CLE Ltd will also be running a second con-
ference: Women in Law – Career by Design. 
This full-day conference will run in Auck-
land on 11 April 2016 and Wellington on 
12 April 2016. The conference will present 
a practical programme that helps women 
build upon their own personal strengths 
and resilience in order to be prepared, con-
fident and pro-active in seeking leadership.”

If you have any ideas, questions or com-
ments that you think the Women’s Advi-
sory Panel should consider please contact 
womeninlaw@lawsociety.org.nz. ▪

❝ many of 
the problems 

facing women 
today, such the 

availability of 
part-time work 

or other flexible 
working 

arrangements, 
are the same 
as those that 

existed a 
decade ago 
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Wellington Queen’s Coun-
sel matthew Palmer has 
been appointed a High 
Court Judge. He was 
sworn in on 27 October 
in Wellington and sits in 
Auckland. Justice Palmer 
was recently appointed con-
venor of the New Zealand 

Law Society’s Public and Administrative Law 
Committee, having served on the committee 
since 2010. As well as graduating with an LLB 
(Hons) (First Class) in 1987, he has degrees in 
economics and political science from Canter-
bury University and a Masters and Doctorate 
in Law from Yale Law School. Justice Palmer 
held positions at the Treasury and as Deputy 
Secretary for Justice (Public Law). Justice 
Palmer was also Pro Vice Chancellor and Dean 
of Law, and Director of the New Zealand Centre 
for Public Law, at Victoria University of Wel-
lington for five years. He then took up the role 
of Deputy Solicitor-General (Public Law) at the 
Crown Law Office in 2008 where he remained 
until 2012. While working in the public sector, 
Justice Palmer provided advice to Ministers, 
Cabinet and select committees on a range of 
matters including the agreement of protocols 
between the Commissioner of Inland Revenue 
and Solicitor-General. He was lead negotiator 
for the Crown in an international compensation 
claim for the MV Rena and in the first historical 
settlement of a Treaty of Waitangi land claim with 
Waikato Tainui in 1994/95. Justice Palmer joined 
the independent bar in 2012 and was appointed 
Queen’s Counsel in 2014. He has specialised in 
litigation and advice challenging or defending 
decisions of government, Crown entities and 
public bodies and has led argument in many 
public law cases in the Supreme Court, Court 
of Appeal, High Court and Waitangi Tribunal. 
He has taught law at Victoria University, Hong 
Kong University, Yale Law School, the Australian 
and New Zealand School of Government and the 
University of Chicago Law School.

Our 
Profession
Our People

Grove Darlow partner 
Jacque Lethbridge has 
been appointed to the 
Board of the Restructuring 
Insolvency and Turnaround 
Association of New Zealand 
(RITANZ) – the professional 
body for insolvency practi-
tioners and for those work-

ing in business reconstruction and turnaround, 
and corporate and personal insolvency in New 
Zealand. RITANZ is affiliated with the Interna-
tional Association of Restructuring, Insolvency & 
Bankruptcy Professionals (INSOL) International. 
Ms Lethbridge is one of two female board mem-
bers appointed – a first in the 20-year history of 
the organisation and its predecessor INSOL New 
Zealand. Ms Lethbridge has also been appointed 

a Trustee of Inspiring Stories Trust, a charitable 
trust established five years ago to encourage 
and empower young New Zealanders to make 
a difference in their communities – socially, 
environmentally, and economically.

Former Buddle Findlay partner Sacha Judd has 
been appointed to the Takeovers Panel for a 
five-year term. Ms Judd recently took up the 
role of managing director of the Hoku Group. 
She has a special interest in the impact of the 
Takeovers Code on smaller companies through 
her work with early-stage and high-growth ven-
tures. Mayne Wetherell partner Simon Horner 
and Chapman Tripp partner roger Wallis have 
been reappointed to the Panel for further terms 
of five years and 18 months respectively.

Jacque Lethbridge

John Upton
LLM (Hons) QC

In addition to his advocacy work, John Upton 
welcomes appointments as an arbitrator or mediator.

jou@capitalchambers.co.nz
(04) 472 5804 · www.capitalchambers.co.nz

The deadline for lawyers seeking to enter the International Human 
Rights Competition is rapidly approaching. The closing date for reg-
istration is 11 November.

Open to all lawyers registered with a bar (in New Zealand’s case, 
lawyers holding a practising certificate), the competition will see law-
yers present a defence for a “genuine, individual case of human rights 
violation, taken from recent current affairs”.

Candidates must write a speech for the defence of up to 10,200 
characters including spaces or 1,700 words. November 11 is the final 
date for sending organisers the speech for the defence. As well as the 
speech, entrants must also provide proof they are a member of a bar 
and proof that the cause they are defending is a genuine case.

From these entries, 10 lawyers will be selected around mid-Decem-
ber for the final, which will be held at the Mémorial de Caen, France 
on 31 January 2016.

For more information see www.memorial-plaidoiries.fr, and the con-
tact is avocats@memoirial-plaidoiries.fr. ▪

Human rights contest

Justice Matthew 
Palmer
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Being in-house counsel for a company which began 
as recently as August last year is great, says Nikki 
Bloomfield.

Ms Bloomfield works for electricity retailer Flick 
Electric Co, taking up the role in February when the 
company’s customers numbered in the hundreds. By 
October, Flick had just ticked over the 5,000 customer 
mark.

“I’m really enjoying it,” she says. “It’s as much about 
business growth as it is about legal assistance. I’m learn-
ing an awful lot about how to start a business, which 
is great – learning by doing, I suppose.”

Her work does include lawyering. “There’s a lot of 
contracts that you have to take care of in the energy 
sector – network contracts and metering and then there 
are the normal business contracts, like employment.

“As well as that, there are the general governance 
issues that you are involved in when you are in business. 
I do the company secretarial role as well, so there’s a 
lot of investor relations and managing the board and 
the Companies Act requirements.

“And I am probably more involved in the early stage 
strategy and design work that ordinarily lawyers 
wouldn’t see until that work is done. That is interesting.

“In-house work is general practice really, but in a 
start-up it’s even broader. It’s great,” Ms Bloomfield says.

After studying law at Otago University, Ms Bloom-
field has now been in practice for about 15 years. As a 
junior, she worked in law firms for a number of years 
before going in-house, which has comprised the big 
majority of her career.

When she began with Flick earlier this year, it was 
not an entirely new field for her. “Strangely, I’ve been in 
the electricity sector for something like eight years now.

Quite different
“I was with Meridian Energy for quite a number of 
years and then with Powershop, which is a Meridian 
subsidiary. That was after I came back from having my 
first child. Then after having my second child I came 
to work for Flick.

“It’s quite a different environment from working in 
a large corporate. Being small and a start-up, you get 
a full appreciation of all of the aspects of the business.

“It’s not just the small window of the legal work that 
you are seeing. You are seeing all the way across the 
business, which I’m finding really enjoyable.

“I guess all lawyers have this aim – we want to help 

Working for start-up 
is ‘great’

business succeed. On the flip side, we want to help 
make sure it doesn’t fail.

“I’m really keen to support these guys as they build 
the business and get really out there. I think it is really 
gutsy these guys starting up an electricity retail busi-
ness. It is heavily compliance based and it’s a really 
technical sector.

“It was a bold move of them to start from scratch 
and build their own platform and I am really pleased 
to be helping them out.

“A number of the founders were colleagues of mine 
from Meridian. I’ve known them for quite a few years, 
so I was very happy to come across and work with 
them here.

Celebrating business success 
“Business success is probably something we don’t cel-
ebrate enough in New Zealand. We talk about sport a 
lot, and success in other areas, but business success 
is great and I think it is something that lawyers can 
really help with.”

Before Flick began operating, only commercial cus-
tomers had access to wholesale electric power prices. 
Flick has made wholesale prices available to residen-
tial customers. That can mean savings of hundreds of 
dollars for its customers “which is really worthwhile,” 
Ms Bloomfield says.

The energy sector is an industry that’s always in 
change. “When I was with Meridian, there was a lot 
going on in the generation side, so it was big wind 
farms being built and hydro schemes being investi-
gated. With demand coming down, the focus really 
has shifted more to the consumer end of the electricity 
sector. That’s where we’re seeing a bit more innovation 
and some new players.

“It’s becoming more digital and more customer-fo-
cused, which is great.”

The energy sector has attracted a lot of attention in 
that it has not performed well 

By Frank Neill

Continued on next page...
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for customers. Despite a lot of great projects built, that 
has not flowed through into solutions for customers, 
nor into good prices for consumers either.

“It is nice to be part of becoming more customer-fo-
cused,” Ms Bloomfield says.

“I never would have thought, when I was a gradu-
ate, that I would be so enthusiastic about the energy 
sector. I really love it. Also, I think it’s nice to work for 
a company that’s really well thought of.”

As well as the compliance work, contracts and general 
legal work, there have been a number of other areas 
Ms Bloomfield has been involved in.

One has been with the process and the audits leading 
to becoming a Consumer Trusted Brand with Consumer 
New Zealand.

“It was a great endorsement to get that. For such 
a young company – we have really only been in the 
market for just over a year – we are seeing great growth 
and undertaking some processes that aren’t usual for 
a company at this stage.”

Another has been the ISO certification process, which 
is important and, indeed, necessary, in the sector to 
ensure that the company is doing things properly.

“Another big piece of work, and it is interesting, is the 
capital raising that we are doing. The company went 
out for investment in December and January and got 
a great round of capital, and we are in the process of 
evaluating further investment, which is proving really 
interesting.

Entrepreneurial interest
“It’s nice to be part of something that’s growing and 
proving itself and that other people want to be part 
of as well.”

Ms Bloomfield also finds it interesting to be working 
with a group of people, many of whom come from 
entrepreneurial backgrounds. “It’s a completely different 
mind-set to lawyers. They’re all about growth – trying 
something and if it fails, it fails. That’s an uncomfortable 
position for lawyers. Failure makes your mouth go dry 
and you feel a bit sick.”

One thing she has found very helpful in her job is the 
great help provided by external lawyers and a couple 
of Wellington firms in particular have provided her and 
Flick great assistance “that allows me the flexibility to 
do this job”.

With work and two young children, Ms Bloomfield 
says, “life is busy with growing a business and growing 
a family.

“I love Wellington. It’s where I’ve been for 12 years. 
We have got good friends here. We love making the 
most of Wellington. We love the restaurants and going 
hiking and getting round to the south coast.

“I do feel privileged that I can work in a flexible way 
in a job that’s really interesting. That allows me time 
for both aspects of my life, personal and professional.

“At this stage of my life I just could not do a job that 
required massive hours every day,” she says. ▪

Welcome to the profession
The New Zealand Law Society welcomes the following 

recently admitted lawyers to the profession:

Nelson
Tamara Sian Ford

Rory Kieran Hennessy
Kirsty Anne Herdman Thomson

Judge O’Driscoll, who was sitting in Nelson on the day, joined Justice Joe Williams 
on the bench when three lawyers were admitted on 8 October. Pictured following the 
ceremony (from left) Rory Hennessy, Judge O’Driscoll, Tamara Ford, Justice Williams 
and Kirsty Thompson.

On the move
Auckland law firm 
Hesketh Henry has 
promoted Sarah 
Gibbs to senior asso-
ciate. Sarah has been 
with the firm since 
2010. Her principal 
area of practice is 
corporate and com-

mercial law. The firm has also promoted Sarah Holderness to 
senior solicitor. Sarah joined the firm as a graduate in 2010 and 
is now a member of the litigation and dispute resolution team.

Cuningham Taylor 
Law has promoted 
Nathan Lines to 
associate. Nathan 
advises on a broad 
range of legal issues 
and specialises in 
property, finance, 
c o m m e rc i a l  a n d 

business law and trust and estate planning. Nathan returned to 
Cuningham Taylor in 2013 after a period working for the Financial 
Services Authority in London. The firm has also promoted Geor-
gina mcIntosh to associate. Georgina joined Cuningham Taylor in 
November 2011, having worked in Ashburton the previous year. 

Sarah Gibbs

Nathan Lines

Sarah Holderness

Georgina McIntosh

Continued on page 22...
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New Law Society President-Elect
Auckland lawyer Kathryn Beck is the New Zealand Law 
Society’s President-Elect.

The Law Society’s Auckland Vice-President, Ms Beck is 
a founding partner of SBM Legal, a boutique employment 
law firm based in Auckland but operating throughout 
New Zealand.

“I am a passionate, committed lawyer,” Ms Beck says. 
“I love my job and I love my profession.”

With a BCom (Labour Relations) and LLB from Auck-
land University, Ms Beck was previously a partner at 
Haigh Lyon, where she led the employment law team 
and was also head of litigation.

She was with Haigh Lyon for 11 years before she estab-
lished SBM Legal (Swarbrick Beck Mackinnon) in 2005.

She has acted in many leading cases and is a key 
adviser and facilitator in a number of ongoing, high level 
union-employer relationships. In addition to employ-
ment law, her practice has developed to include health 
and education law.

Ms Beck is also experienced in alternative dispute 
resolution and acts as a mediator and facilitator, and 
has conducted independent investigations for several 
large companies, charitable institutions, Trust Boards 
and a government department.

She has also acted as chair and member of discipli-
nary committees in matters of student discipline for 

a large tertiary institution.
A former convenor of the Law Society’s Employment 

Law Committee, Ms Beck has presented submissions 
for the Law Society to select committees on legislative 
change.

In addition, she has been involved in educational 
road shows for the Law Society, and as a regular 
invited speaker at ADLS, the Law Society and private 
conferences. Last year, she presented a paper at the 
International Bar Association Conference in Tokyo. Her 
presentation came during a session dealing with the 
global search for talent.

She has also liaised with various government depart-
ments on issues relating to both her specialist area and 
also areas relating to women in the law and access to 
justice.

She is a member of Board of the Auckland Community 
Law Centre (formerly the Grey Lynn Community Law 
Centre) and has been on the ADLS Council, as well as the 
New Zealand Law Society’s Auckland branch Council.

Her governance experience also includes being a 
founding Trustee and later Chair of the Kotuku Trust, 
which has contracts with the Ministry of Health and 
the Ministry of Social Development for the support and 
care of disabled young people.

Kathryn Beck
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conveyit.
maestro cloud based conveyancing

It’s the cloud based conveyancing
software that’s got everyone talking

conveyit Maestro is an automated cloud based conveyancing
system designed by New Zealand Lawyers for New Zealand

Lawyers Professionals and Conveyancers

www.conveyit.co.nz           0508 33 22 88

The fifth Lawyers’ Cricket World Cup 
tournament will be held in Brisbane 
from 28 December 2015 to 10 January 
2016. The tournament’s New Zealand 
Co-ordinator, Wellington lawyer John 
Dean, is still looking for cricketing law-
yers to make up a Kiwi squad, including 
players, umpires, scorers and supporters.

Lawyers interested in participating 
can register an expression of interest 
via the New Zealand Lawyers Cricket 
World Cup web site, www.nzlcwc.org/
expressions-of-interest-to-participate.html. 
Completing the form will inform the 
organisers what cricket skills or interests 
you have. Players, umpires, scorers and 
supporters are all welcome.

The organisers are looking at a one 
day style kit and cap for the players. In 
the event there are insufficient numbers 
to make up a New Zealand team, New 
Zealanders will then play in a Common-
wealth XI.

There will be a seminar day during 
the tournament at which participants 
will be able to update their professional 
skills on a range of diverse topics per-
taining to Commonwealth Lawyers, such 
as sports law, international law, even 
Australia-New Zealand law. These sem-
inars will qualify for CPD attendances.

A copy of the rules is at www.nzlcwc.
org/lcwc-rules.html. For more informa-
tion, contact the New Zealand Co-or-
dinator, John Dean, at NZ_Lawyers_
Cricket@nzlcwc.org.

Lawyers’ 
Cricket 
World CupWall planners are being distributed 

with this issue of LawTalk (issue 877, 
6 November 2015). The wall planners 
are being distributed to all practising 
lawyers by the Law Society on behalf 
of Waterford Press, which is responsible 
for all content. Any inquiries should be 
directed to Waterford Press, phone (03) 
983 5500, or http://waterfordpress.co.nz/
contact_us.html.

Wall planners

Georgina works in the family law team advising 
on care of children, domestic violence, relation-
ship property, and Children Young Persons and 
Families (CYPF) proceedings.

Wynn Williams has pro-
moted Guy Carter, Harry 
Shaw, Jenny marren and 
matthew Prendergast to 
associate. Guy is part of the 
litigation and dispute res-
olution team and primarily 
works on complex com-
mercial disputes, but has 
also acted for the defence in 
criminal cases and on family 
disputes. Harry works in the 
litigation and dispute reso-
lution team and deals with a 
variety of litigation matters 
including relationship prop-
erty and insolvency. Jenny 
works on residential prop-

erty transactions, estate planning, trusts, wills, 
subdivision and estate administration as part 
of the private client and rural team. Matthew 
is part of the litigation and dispute resolution 
team and works on commercial disputes, but 
also has experience dealing with insolvency, 
relationship property and employment matters.

Christchurch firm Saunders Robinson 
Brown has been named as a finalist in 
this year’s Plain English Awards. The 
firm is one of three finalists in the “Best 
Plain English Sentence Transformation” 
category. Conversion of a sentence from 
the firm’s agreement for sale and pur-
chase of land gained the firm a final-
ist position. The winners of the Plain 
English Awards will be announced at 
a function in Wellington on 19 Novem-
ber. Saunders Robinson Brown provides 
specialist legal advice with a particular 
focus on commercial law, property law, 
trusts and estates, civil litigation and 
employment law.

Guy Carter

Jenny Marren

Harry Shaw

Matthew Prendergast

Continued from page 20...On the move

Mary Marshall would like to thank the many 
members of the New Zealand legal profession 
for the love, support and concern shown to her 
husband, the late John Marshall CNZM QC, during 
his illness.

“A big part of John’s life was the law,” Mrs 
Marshall said. “His work and the profession 
meant so much to him. On behalf of the family 
we would like to express our gratitude for the 
contribution the profession made to his life, and 
for the kindness and sympathy extended to us 
during this time.”

Mr Marshall, a former President of the New 
Zealand Law Society, died on 14 June 2015. Law 
Society President, Chris Moore, said in a tribute 
to John: “New Zealand has lost an outstanding 
lawyer. His commitment to the practice of law 
and the legal profession will be sorely missed.”

Thank you

Law firm news
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Economic Loss Assessment
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Nuclear weapons, climate change, the application of law 
to armed conflict and pandemics are four key issues of 
immediate concern to the United Nations (UN) inter-
national committee, according to Sir Kenneth Keith.

The first New Zealander elected permanently to the 
International Court of Justice, Sir Kenneth recently gave 
an address at AUT Law School.

A dominant theme of his talk was the importance of 
officials using the existing system to its full potential 
and demonstrating a determination to get facts right.

His list of “role models” included the seventh Secre-
tary-General of the UN, Kofi Annan and Hans Blix, the 
former Head of the UN Monitoring, Verification and 
Inspection Commission.

He also shared insights on current topics of interest 
in the international community.

Ageing legal mechanisms
“Existing mechanisms for international law making and 
dispute resolution can seem primitive,” Sir Kenneth said.

“There are real problems in getting the law to move 
in the ways that are needed, especially around issues 
like nuclear weapons and climate change. But there is 
ability to change and this does get remarkably demon-
strated at times.”

United Nations veto
“The UN, particularly the Security Council, is very much 
a creature of 1945 and if it were established today France, 
Russia and the United Kingdom would not be given the 
power of veto. But to change that veto requires their 
agreement which is very unlikely.”

Good law and good management
“Too often international lawyers talk about settling 
disputes as if there’s something finite you can just get 
rid of. But often you are concerned with a situation 
and with managing it.

“For the likes of a dispute over managing an endan-
gered fish stock, having an occasional one-off dispute 
in the court isn’t going to resolve the issues. It is often 
about getting the process right rather than allocation 
– good law and good management.”

UN failure
“Much is made of the failures of the UN and the Security 
Council, but more often than not these are caused by 
the failure of states,” Sir Kenneth said.

“If you’ve got good officials you can get some good 
traction. A lot depends on having very good people 
who are willing to take risks and move things along.

“It’s a matter of people actually meeting their obligations 
– they’re meant to settle disputes by peaceful means if 
there’s a real threat to international peace and security.”

Key international issues

AUT Law Dean Professor Charles Rickett (left) chatting with Sir Kenneth Keith.

Right to self defence
“Article 51 of the UN Charter has been read a bit more generally because 
it refers to an inherent right which tends to throw back to earlier law 
which does enable you to take action if the threat is imminent. In 
recent years ‘imminent’ has tended to be read far too widely.

“There are obviously real problems with working an international 
system when states are not willing to look carefully at the facts quite 
apart from the law.”

The word ‘war’
“Especially when we 
consider Article 51, it’s 
really important that 
people use words like 
‘war’ and ‘terrorism’ 
carefully.

“The word ‘war’ can 
blind people to legal 
categorisations. But it 
may also be that the 
law needs to move on 
a bit in terms of the right 
of states to take action 
against rogues of one 
kind and another. But 
you’ve got to be really 
careful about how that 
develops, or there is 
a real danger of a free 
for all.” ▪

25

6 November 2015 · LawTalk 877 



50 New Zealand law fi rms are now using 
OneLaw Practice Management Systems

See the difference we can make to your fi rm

Simple • Powerful

www.onelaw.co.nz

03 339 6202

Practice Management Systems developed for 
New Zealand lawyers

Genetics, Crime and 
Justice
By Debra Wilson
Canterbury University 
senior lecturer Debra 
Wilson brings together 
a number of strands to 
look at how the criminal 

justice system reacts, and ought to react, to 
the new challenges presented by genetic 
evidence. With identification of “criminal 
genes”, should the focus be on society’s 
desire to be protected from crime or with 
an individual’s desire to be protected from 
unwanted intrusion into his or her genome?

Edward Elgar Publishing Ltd, October 2015, 
978-1-783478-81-1, 260 pages, hardcover and 
e-book, US$125 (p&h not included).

New Zealand Procedure Manual: 
High Court, 3rd Edition
By Matthew Casey, Christopher Corry, 
John Faire, Sally Fitzgerald, Philip McCabe, 
Graham Taylor and Peter Twist

This has been extracted 
from the looseleaf ser-
vice Sim’s Court Practice 
and brings together all 
the elements necessary 
for bringing a civil case 
in the High Court. The 
High Court Rules are 

reproduced with associated commentary 
and a CD contains all the High Court Rules 
Forms under Schedule 1.

LexisNexis NZ Ltd, October 2015, 978-1-
927313-39-8, 1,152 pages, paperback, $150 (GST 
included, p&h excluded).

Professional Responsibility in New 
Zealand
General Editor Matthew Palmer QC

Modelled on the longstanding English 
publication Cordery on Legal Services, this 
comprehensive service brings 24 contrib-
uting authors together to provide analysis, 
case law and legislation on the professional 
obligations of lawyers, mediators and 

non-lawyer advocates. The commentary 
has a practical focus and takes a step-by-
step approach to ethical issues.

LexisNexis NZ Ltd, October 2015, Online 
database, 4 substantive updates/year, $750/
single user/year (GST not included).

The Trustee’s 
Handbook: 
Checklists and 
Precedents for 
Trustees
By Vicki Ammundsen
With over 100 precedent 
minutes and resolutions, 

along with commentary and checklists, 
this aims to cover all the most common 
decisions and actions which trustees are 
required to make. A CD is included.

CCH New Zealand Ltd, September 2015, 
978-1-775471-19-6, 149 pages, paperback and 
e-book, $92 (GST included, p&h excluded).

Legal Information
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Phil, a senior partner at the fictitious law 
firm of Smith & Same, located in Any-
where, New Zealand, works closely with 
his younger partner Sue. Recently, Phil sent 
me an unexpected email. It was unexpected 
(if not startling) because he presents as 
a relaxed, genial and unflappable person 
who remains calm in the eye of the storm. 

The email read: 
“Emily: Am confronted with a very chal-

lenging and upsetting personnel issue – at 
my wits end. Please call me as soon as 
possible. Phil”

When I reached Phil, he said: “Sue, as 
you know, is the partner with whom I have 
worked most closely and whom I hope will 
ultimately take over my practice. Last week, 
she really let me down with a client, both 
technically and in terms of her professional 
integrity. I haven’t told her this, but I need 
to do something about it soon. Either we 
can turn this around or the implications 

Practising well

The anatomy of a 
difficult conversation
By Emily Morrow

Emily Morrow

CRIMINAL APPEALS

PROCEEDS OF CRIME

SENIOR bARRIStERS 

Michele and Chris Wilkinson-Smith
Criminal Appeals and Proceeds of  
Crime matters.
 
For a confidential discussion about your  
client, call us on 09 377 4769
or email admin@defence.co.nz
www.defence.co.nz

15198 AUCKLAND DEFENCE Ad FIN.indd   1 14/10/15   2:45 PM

are really concerning. What shall I do?”  
I said: “Phil, you need to have a difficult conversation 

with Sue and give her some feedback about what hap-
pened. You have one chance to do it right the first time. 
Let’s talk about how to do that.”  

Here’s what we discussed.

The difficult conversation 
The ability to give, receive and digest feedback is a critical 
capability for lawyers. I am often asked about how to have 
“difficult conversations” in which one person tells another 
that what he/she is doing is problematic and needs to 
change. This is feedback. 

If you master how to do this, difficult conversations will 
become much easier. Typically it is easy to give/receive/
digest “positive” feedback, but “negative” feedback can 
feel like a difficult conversation.  

Photo by Peter Nijenhuis CC-By-SA-NC-ND https://flic.kr/p/iDrQR
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ADVERT ISEMENT

In his wonderful book, Helping, Edgar Schein defines 
feedback as “information that helps one reach goals by 
showing that the current progress is either on or off target.”  
So, what are the elements of optimal feedback and how 
do you incorporate those in your interactions with others? 

The context
When you give feedback, getting the context right really 
matters.  Both parties must be ready to give and receive 
feedback.  Think about the following:

 ▪ Timing. Should the conversation occur in the morning, 
over lunch, at the end of the day, at the beginning of 
the week, before a weekend and so forth?

 ▪ Background information. Do you have sufficient detailed 
information to provide helpful feedback? Do you know 
enough about the other person so you can tailor both the 
content and style to the recipient? If not, your feedback 
may not be heard.

 ▪ Motivation level. Are both parties highly motivated to 
engage in the conversation? Are you ready to give the 
feedback and is the recipient ready to hear it? 

 ▪ Trust. Is the feedback discussion occurring in the context 
of a high trust relationship? High trust relationships result 
from interaction, disclosure of important information, 

recipient.
 ▪ Emotional reactivity. Take the time to get yourself com-
pletely comfortable with the message you plan to deliver 
so your anxiety level is as low as possible. Remember; 
anxiety is fear in search of a cause and it can be conta-
gious. If you are anxious, you are likely to be emotionally 
reactive and less logical in your delivery. Pay particular 
attention to your feelings of anger, frustration and guilt. 
Try to be as neutral as possible, while being supportive 
of the other individual.

 ▪ Open-mindedness. When you give feedback, you will 
likely have objectives in mind about attitudinal and 
behavioural changes you would like the recipient to make. 
Nevertheless, try to be as open to various outcomes as 
possible. The recipient may achieve your objectives, but 
do so in ways that have not occurred to you. Be open 
to that possibility. 

 ▪ Self evaluation. Before you give feedback, consider asking 
the feedback recipient to reflect on what he/she thinks 
the two of you might discuss. Frequently, before I give a 
client feedback about his/her blind spots, I will ask the 
client to tell me what he/she thinks the feedback might 
include. Usually, the recipient intuitively knows what 
I’ll be saying and by articulating the “hard bits” him/
herself, it makes it easier to hear what I’m about to say. 

 ▪ Reciprocal feedback. During the course of the feedback 
discussion, both the giver and the receiver should engage 
in neutral, reciprocal feedback. For example, I will enquire 
how the client is doing, whether the feedback is clear, 
does he/she have any questions, does he/she need more/
less detail etc. This creates more equality in the discus-
sion and enhances outcomes. Consequently, I’m better 
able to tailor my message.

The content
This should include:

 ▪ Detailed roadmap. When you give feedback, articulate 
a framework for the discussion. Tell the recipient what 
general topics you will be discussing and fit the details 
into these. If possible, incorporate both positive and neg-
ative feedback, starting with the positive. For example, 
if I am giving someone feedback on their blind spots, 
I first focus on their strengths and then I define what I 
mean by a blind spot (“A blind spot is something that 
other people know about you but you do not know 
about yourself ”). I then break the feedback down into 
categories including self-presentation skills, communi-
cation capabilities, body language, work styles and so 
forth. Within each of these categories, I provide detail 
about the recipient’s behaviour. I make the feedback 
constructive, while also being very direct. I don’t “pull 
punches”, but I do ensure that every piece of informa-
tion will be meaningful and tailored to the recipient.

 ▪ Action plan. After giving/discussing the feedback, I 
move quickly into concrete next steps and provide the 
client with a “menu” of possible options. I encourage 
the client to choose  two to three “menu items” to act on 
immediately. These should be things that the recipient 
can do easily to experience rapid success. For example, 

flexibility, good intentions and consist-
ency in behaviour over time. 

 ▪ Setting. The setting for the conversation 
should be private and comfortable. Be 
sure both of you have enough time to 
have the discussion in a considered and 
deliberate way.

Pay attention to the details and get these 
right the first time. Once feedback has been 
given, it is difficult to take back. To be effec-
tive, feedback must take into account what 
you know about the recipient, coupled with 
a certain level of empathy and insight about 
yourself and the other person.

The delivery
Before you give feedback, think about 
how you want to manage yourself in the 
conversation. 

 ▪ Choreography. At the outset of the dis-
cussion, provide a brief outline of what 
you intend to discuss, stick with your 
agenda and bring graceful closure to the 
process at the end. I usually describe 
what feedback is, what my intentions are 
for the discussion, what success might 
look like. I encourage questions/discus-
sion and summarise the feedback when 
the time is right. This process settles me 
down and seems to do the same for the 
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I worked with a lawyer who had diffi-
culty collaborating with his colleagues. 
Among other problematic behaviours, he 
used strong language and had an aston-
ishingly messy office. He committed to 
eliminating the strong language and the 
next weekend he and I together cleaned 
up his office. The impact was immediate 
and powerful for him and for others. His 
colleagues spontaneously began giving 
him positive feedback. This gave him the 
self-confidence to address some of the 
other more difficult behavioural and 
attitudinal changes he needed to make. 

 ▪ Feedback loop. Once a client has iden-
tified his/her next steps, we set a date 
to meet again and reflect on how those 
changes went. In other words, there is 
a clear commitment to follow through 
and a high-level of accountability in the 
feedback process. It’s not a one-time 
intervention; it’s part of a clearly artic-
ulated mutual process.

Following up
After the feedback discussion, the feed-
back giver and recipient must gradually 
determine to what extent the recipient can 
change his/her behaviour and attitudes 
based on the feedback. If the feedback 
conversation was significant and it went 
well, it can be the turning point in some-
one’s career. Other times, the outcome is 
helpful but reasonably neutral. Conversely, 
sometimes the fit is wrong and it becomes 
clear that a situational change is necessary. 
If that occurs, follow-up discussions with 
the recipient are best done in the same way 
as the initial discussion, but with a focus 
on changed outcomes. 

Being on ‘the other side’ of 
a difficult conversation
If you are the recipient of feedback, here’s 
how to get the most out of that experience.
 
Active listening
Be an active listener, pay attention to 
what is being said and suspend your own 
thinking and reactions while you listen. 
You will have plenty of time afterwards to 
reflect on the feedback. By actively listening 
to the feedback in the moment while it 
is being given, you will reduce your own 
anxiety level, bring a neutrality of think-
ing to the experience, suspend your own 
judgement for the time being and bring a 
dignity to the experience that you would 
likely otherwise not have had. 

Participate but don’t debate
Do ask for clarification if something is said that you do not 
fully understand. Make excellent eye contact, use body 
language to show engagement, and be as comfortable in 
the setting as possible. In your thinking, choose to apply 
the “1% rule” to the experience. By this, I mean that even 
if it feels as though 99% of the feedback you are being 
given is either irrelevant or inappropriate, assume that 
at least 1% will be extremely valuable, appropriate and 
worth pursuing. Don’t be argumentative or confronta-
tional. You can discuss the merits of the feedback later 
on if appropriate, after you have reflected on what you’ve 
been told. Try to keep an open mind. 

Appreciation
Following the feedback discussion, always thank the person 
who gave you the feedback for having done so. Likely, 
giving you feedback was difficult for the other person and 
expressing your appreciation will be helpful. It also will 
increase the likelihood of positive future outcomes for you.

Very receptive
Phil used the above structure as “roadmap” for his difficult 
feedback conversation with Sue. She was not entirely sur-
prised when he initiated the conversation (having sensed 
that something was “wrong”), and was very receptive to 
considering how she might have handled the situation 
differently. 

They used their discussion as an opportunity to bring 
their client management approaches into better alignment. 
Although this was not an easy conversation, Sue and Phil 
are to be commended for having used it as an opportunity 
to enhance their working relationship. 

Difficult though the conversation was, they have no 
regrets about having engaged in it. ▪

emily morrow was a lawyer and senior partner with a large firm 
in Vermont, where she built a premier trusts, estates and tax 
practice. Having  lived and worked in Sydney and Vermont, Emily 
now resides in Auckland and provides tailored consulting services 
for lawyers, barristers, in-house counsel, law firms and barristers’ 
chambers focusing on non-technical skills that correlate with 
professional success; business development, communication, 
delegation, self-presentation, leadership, team building/manage-
ment and the like. She can be reached at www.emilymorrow.com.
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In a further chapter to the long running and much publi-
cised trust busting case between Rotorua couple Mark and 
Melanie Clayton, and their closely held nuptial entities, 
the Supreme Court sat over three days in early Septem-
ber to hear complicated cross-appeals arising out of the 
Court of Appeal decision handed down on 26 February 
2015 (Clayton v Clayton [2015] NZCA 30).

On 18 June 2015, the Supreme Court granted leave for 
the appeals to be brought on limited grounds, those being:

 ▪ Was the Court of Appeal correct to find that there is no 
distinction between a sham trust and what the Family 
Court and the High Court had held to be an “illusory trust”?

 ▪ Was the Court of Appeal correct to find that the Vaughn 
Road Property Trust (VRPT) was neither a sham trust 
nor an illusory trust?

If so:
 ▪ Was the bundle of rights and powers held by Mr and/or 
Mrs Clayton under the VRPT Trust Deed property for the 
purposes of the Property (Relationships) Act 1976 (PRA)?

 ▪ Was the Court of Appeal correct to find that the power 
of appointment under the VRPT was relationship property 
for the purposes of the PRA?

 ▪ If so, did the Court of Appeal err in its approach to the 
valuation of the power [of appointment]?

In relation to the Claymark Trust, was the Court of Appeal 
correct in its interpretation and application of:

 ▪ Section 44C of the PRA?
 ▪ Section 182 of the Family Proceedings Act 1980 (FPA)?

The facts, briefly stated, were these: the Claytons began 
a de facto relationship in 1986 and were married in 1989. 
There were two children of their marriage who were adult 
and self-supporting at the date of separation in 2006. In 
2009 the marriage was dissolved.

In contemplation of their marriage in 1989, the Claytons 
had entered into a prenuptial agreement, the essence of 
which was to preserve as separate, property owned by 
Mr Clayton at that time.

Mr Clayton was the sole shareholder and director of a 
number of companies which owned and operated joinery 
and sawmilling businesses. During the marriage he settled 
the VRPT of which he was the sole trustee and he and Mrs 
Clayton and their children were among the discretionary 
beneficiaries. The purpose of the trust was to separate 

Clayton v Clayton – the last chapter?
Senior relationship property barrister, Ross Knight with his specialty interest in relationship 
property and trust litigation, decided he would sit in on the recent Supreme Court hearing 
of Clayton v Clayton. His comments on the appeal as an observer and his views on possible 
outcomes follow. The Supreme Court reserved its decision, which had not been released 
when this issue of LawTalk went to press.

the land and buildings from the operating 
assets of the businesses. In addition, Mr 
Clayton held the power to appoint and 
remove trustees and beneficiaries. In that 
regard he had reserved those powers to 
himself not as trustee of the trust, but in his 
personal capacity. This was to assume great 
significance in the February 2015 decision 
of the Court of Appeal.

In his capacity as trustee, Mr Clayton 
had the power to appoint any or all of the 
income and capital for the benefit of any of 

Ross Knight

the discretionary beneficiaries. Moreover, the trust deed 
permitted him (as trustee) to exercise the power in his own 
favour. At separation Mrs Clayton challenged the validity of 
the trust claiming it to be a sham because of the fact that 
Mr Clayton could exercise the powers he held in his own 
favour. She also claimed that the pre-nuptial agreement 
gave rise to a serious injustice and ought to be set aside.

Unsurprisingly the parties failed to reach agreement 
on anything to do with their financial (nuptial) affairs 
and, in 2007, proceedings were issued in the Family Court 
at Rotorua. In the period since there have been multiple 
decisions of the Family Court, the High Court, Court of 
Appeal and Supreme Court, arising out of the separation 
of this couple, and, on all accounts, their dispute is far 
from over. In its decision of 26 February 2015, the Court 
of Appeal remitted matters of quantum back to the High 
Court for determination in light of its findings. Whether 
or not the Supreme Court elects to determine that issue, 
as part of its consideration of the recent appeals, remains 
to be seen, but is probably unlikely given that issues of 
quantum will doubtless require further evidence and/or 
updating evidence – none of which was before the Supreme 
Court when it heard the appeals this month.

Neither the Family Court, High Court or Court of Appeal 
found the VRPT to be a sham. Rather the Family Court 
(upheld by the High Court) found the trust to be “illusory” 
in that because of the nature of the powers vested in him, 
Mr Clayton had effective ownership over the trust’s assets 
to do with those assets as he pleased.

The Court of Appeal disagreed. It rejected the notion of 
an “illusory” trust. It held that the VRPT was either a sham 
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or not; that because Mr Clayton had a genuine intention to establish the 
trust he could not have intended a sham. However, because of his effective 
(and personal) control over the trust and its assets – and the ability he 
had to self-deal with impunity – the Court found that Mr Clayton could 
act to benefit himself if he wanted to and therefore the general power of 
appointment held by him to add and remove beneficiaries was a personal 
property right for the purposes of the PRA. The value of that right, said the 
Court, was to be determined by reference to the net assets of the VRPT.

Those of us who specialise in relationship property and trust litigation 
have watched this case closely. It has thrown up a number of contentious 
issues which have been the subject of conflicting academic opinion and 
law conferences across New Zealand over the past 12 months or so. For 
my part, I wanted to witness first-hand how the Supreme Court would 
receive the appeals and cross-appeals before it. I travelled to Wellington 
and sat in Court for the duration of the hearing, which in and of itself was 
invaluable and frankly the best continuing legal education experience I 
have enjoyed in the entire time I have been a member of the independent 
bar. As for the likely outcome, my impressions are these.

Sham, or illusory, or not
The Supreme Court is unlikely to find that the Court of Appeal was wrong 
in finding that there is no distinction between a sham trust and an illusory 
trust. Such a distinction creates confusion. Nor do I think the Court likely 
to find that the trusts (or either of them) are/were shams.

A trust is either a sham or it is not in which case it is a valid trust. There 
can be no half way house. That said, New 
Zealand Courts have recognised the distinc-
tion between a sham at inception as opposed 
to a sham emerging. Let me explain by ref-
erence to the Court of Appeal decision in 
Marac Finance Limited v Virtue [1981] 1 NZLR 
586 (CA) where Richardson J said:

Where the essential genuineness of the 
documentation is challenged a document 
may be brushed aside if and to the extent 
that it is a sham. There are two such 
situations: (1) where the document does 
not reflect the true agreement between 
the parties in which case the cloak is 
removed and recognition given to their 
common intentions; and (2) where the 
document was bona fide in inception but 
the parties have departed from their ini-
tial agreement and yet have allowed its 
shadow to mask their new arrangement.

The Marac decision led commentators to 
distinguish between those cases where a 
sham is evident from the outset and an 
emerging sham, which comes to light 
subsequently.

The leading case on sham in New Zealand 
is the Court of Appeal decision in Official 
Assignee v Wilson [2008] 3 NZLR 45 (CA). In 
that case the court said at [57]:

Once a trust is validly created, the ben-
eficiaries have an interest in the trust 
property that cannot easily be undone. 
Unless the later appearance of a sham 
can be traced back to the creation of the 

trust, the trust remains valid. An excep-
tion to this could be where an item of 
property is later transferred to the trust, 
the trust could be a sham with respect to 
that property only, but the remainder of 
the trust would remain valid.

So it is then that the position in New 
Zealand is that for a trust to be regarded 
as sham, both the settlor and the trustee 
must have a common intention that the 
true position is, or should be, other than 
what is contained in the documents estab-
lishing the trust. In other words, the trust 
documents are intended to be a ruse. But 
the threshold for proving sham is high – 
tantamount, in essence, to fraud.

Counsel for Mrs Clayton argued, stren-
uously, that by his conduct, and having 
regard to the VRPT deed, Mr Clayton had 
no intention to create a valid trust; that 
his actions and the terms of the deed were 
consistent with the trust property being 
his property; that if the trust was not a 
sham then it was illusory – this being an 
acceptable concept.

There is no doubt that having regard to 
the evidence before the Court, Mr Clayton 
seemed in the dark as to the effects and 
implication of a valid trust – much less the 
VRPT. But, even so, the threshold for sham 
is, as I have mentioned, high. My pick is 
that the Court will not declare the trust a 

sham, but it may put a gloss on Official Assignee v Wilson having regard 
to findings in all three lower Courts about sham and illusory trusts. I do 
not expect the Court to legitimise the latter category but I would not be 
at all surprised if the threshold was softened somewhat.

Was Mr Clayton’s power of appointment 
and removal of trustees and beneficiaries 
a personal (as opposed to a trust/fiduciary) 
power?
Assuming the Court of Appeal decision on sham/illusory trusts is upheld, 
the next question is whether or not that Court was correct in finding 
that Mr Clayton’s power of appointment and removal of trustees and 
beneficiaries was a personal (as opposed to a trust/fiduciary) power. And, 
because of that, was “property” capable of being valued, classified as 
relationship property and therefore notionally, at least, divided equally.

This was a controversial finding in the Court of Appeal, and, as expected, 
the competing legal argument in relation to it occupied a disproportion-
ately greater part of the hearing than anything else. Mrs Clayton invited 
the Court to uphold the approach taken by the Court of Appeal to extend 
the definition of property and to follow overseas trends (especially Eng-
land and Australia) as to the treatment of trust assets when, in a nuptial 
setting, one party has effective control over a family trust and its assets 
which he/she may utilise to his/her own benefit.

I think Mrs Clayton will succeed on this point. But whether the Court 
extends the definition of property under the PRA or decides the appeal 
on its own particular facts, remains to be seen.

Importantly, the Court of Appeal did not say that the trust assets were 
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terms of a nuptial settlement. The argument 
in respect of this claim was fascinating to 
say the least. Mr Clayton argued that the 
Claymark Trust – unlike the VRPT – was a 
business trust and for that reason ought to 
be considered differently. I do not expect 
for one minute that the Supreme Court will 
have a bar of that. Counsel for the trust was 
asked but was unable to refer the Court to 
any authority where that distinction had 
been made. Their Honours could see no 
difference between a nuptial trust set up 
for domestic purposes as opposed to one 
set up for business purposes, and rightly so.

In some ways the challenge for the 
Court will be overcoming some ambiguous 
dicta in its own decision of Ward v Ward 
[2009] NZSC 125. That is the seminal case 
in New Zealand on s 182 FPA. But if the 
Court intends to grant Mrs Clayton relief 
under s 182, it will, in all likelihood, need 
to refresh its thinking in Ward and clarify 
some points that have led to confusion. 
My sense is that it will do so.

The Supreme Court has reserved its deci-
sion. The state of the law is such that the 
Court will need to be bold and perhaps 
creative too if parties – usually women – are 
to be treated fairly on the breakdown of 
a lengthy relationship where closely held 
nuptial trusts and third parties entities are 
involved.

The interrelationship between trusts 
and relationship property featured as part 
of the Law Commission’s Review of the 
Law of Trusts in 2013. Sweeping changes 
were proposed to regularise jurisdictional 
obstacles as between the District and High 
Courts, and importantly the ability of the 
Court to divide trust property in relation-
ship property disputes. But these things 
require legislative reform and although 
anecdotally there is, and has been for some 
time, a pressing need for change, successive 
governments have not shown they have 
the appetite to do so – at least not in a 
comprehensive fashion – top to bottom.

So for now, we look to our appellate Courts 
to find clear and sensible pathways within a 
restrictive and clumsy legislative framework 
which recognises the equal contributions 
of parties to their marriages, de facto rela-
tionships or civil unions and purports to 
provide for a just division of relationship 
property when relationships end. ▪

ross Knight is a senior relationship property and 
trust litigation specialist practicing out of Princes 
Chambers in Auckland (http://rossknight.co.nz).

relationship property. But rather, that the power of appoint-
ment and removal was relationship property, and the value 
of that power was to be determined by reference to value 
of the net assets of the trust. How Mr Clayton satisfied the 
payment to Mrs Clayton as to her notional one half share 
was a matter for him, and if he resorted to sell down or 
borrow against trust assets to meet the Judgment debt then 
so be it. He argued that the business of the trust would be 
detrimentally affected because he would be forced to sell 
or borrow against trust assets. He urged their Honours to 
factor these things into their thinking. My sense is that 
the Court was unmoved.

This led to an interesting discussion about how Mrs 
Clayton might be secured which included the court exer-
cising ancillary powers under s 33(1)(m) PRA (never used 
before as far as I am aware) … “varying the terms of [the] 
trust” ... or alternatively vesting the power [of appoint-
ment and removal] in the Claytons jointly – something I 
am sure would be most unattractive to Mr Clayton and 
for that reason, probably an incentive for him to find a 
way of settling his Judgment debt with Mrs Clayton using 
personal or trust assets under his control.

Did the Court of Appeal apply correctly 
apply ss 44C PRA and 182 FPA?
The Court was asked to consider whether the Court of 
Appeal erred in its interpretation and application of s 44C 
PRA and s 182 FPA.

In respect of the former, Mrs Clayton had sought a com-
pensatory adjustment in respect of the loss of relationship 
property that had found its way into the Claymark Trust 
during the marriage, the effect of which was to defeat her 
claim/entitlement to share in that property at separation. 
The Court heard considerable debate as to whether or not 
there had been [a] disposition(s) of relationship property. 
My sense is that their Honours appeared unconvinced 
that there had not been, and even less convinced that 
Mr Clayton should have no claim or interest against the 
Claymark Trust – a nuptial trust.

My overall sense and lasting impression is that the Court 
is likely to find it can act under s 182 FPA to grant relief 
to Mrs Clayton rather than necessarily having to make a 
finding under s 44C PRA. It may in fact do both, but relief 
under s 182 FPA is likely to obviate the need to grant relief 
under s 44C PRA.

Section 182 FPA gives the Court jurisdiction to vary the 
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There appears to be an increasing number 
of older people seeking to finance and refi-
nance homes – particularly after coming 
out of broken relationships.

Grey Power maintains that increasing 
numbers of older people are being refused 
housing finance due to their age.

If older people are, in fact, being unjus-
tifiably discriminated against then there 
could well be an issue. However, at the same 
time a lender now has the responsibility of 
assessing a potential borrower and needs 
to be satisfied that the loan applied for is 
unlikely to cause substantial hardship. I 
believe there needs to be a realistic balance 
on the issue.

Section 21(1)(i)(iii) of the Human Rights 
Act 1993 prohibits discrimination on the 
grounds of age commencing at 16. Section 
48 contains an exception for age in rela-
tion to insurance facilities in circumstances 
that are considered justified. However, no 
such express exception exists to lenders 
regarding the provision of finance.

Section 97 provides a general exception 
where there is deemed to be a genuine 
occupational qualification or justification.

Section 65 prohibits indirect discrimi-
nation unless it can be shown that there 
is good reason for it. This may become rel-
evant when taking a person’s remaining 
life expectancy into account as it could be 
seen to have the effect of differentiating on 
age. The meaning of “good reason” in s 65 
may well invite parallel enquiry with s 97 
when considering an exception for genuine 
justification. However, to date there has 
been no ruling in relation to age in the 
provision of finance.

Age and the provision of 
housing finance
It is still not certain whether lenders can legally consider age when determining applications 
for longer term finance. Following recent amendments to the Credit Contracts and Consumer 
Finance Act 2003 (CCCFA) which require a lender to do an assessment of the borrower’s 
ability to repay a loan without substantial hardship, Andrew Shann again revisits the issue. 
Refer LawTalk 771(6 May 2011), 664 (17 April 2006), and 504 (17 August 1998).

Repayment ability
Recent amendments to the CCCFA require 
a lender to do an assessment of the bor-
rower’s ability to repay a loan within the 
stipulated term.

In particular, s 9C(3)(a)(ii) of the CCCFA 
requires the lender to make reasonable 
inquiries before entering into the agree-
ment so as to be satisfied that it is likely 
that the borrower will make the payments 
under the agreement without suffering 
substantial hardship.

There is also the Responsible Lending 
Code which attaches to the CCCFA, but 
the provisions of this are not binding as 
lenders are able to comply with the lender 
responsibility principles in other ways.

This Code makes specific reference to the 
prohibited grounds of discrimination con-
tained in the Human Rights Act. It goes on 
to say that lenders must not refuse credit, 
or make it more difficult to obtain, on any 
of the prohibited grounds.

It stipulates that what is required in each 
case is an individualised assessment of all 
of the borrower’s circumstances to assess 
how the principles apply to that particu-
lar borrower. This could be interpreted as 
saying that a lender should not adopt an 
overall policy that might infringe on the 
prohibited grounds of discrimination, but a 
lender might be justified in taking individ-
ual circumstances into account if it seems 
likely that infringing on a prohibited ground 
might avoid the potential borrower from 
suffering substantial hardship.

Because mortgage finance frequently 
involves a term of a number of years, age 

Andrew Shann

may well determine a 
borrower’s ability to 
perform the contract.

However, it remains to 
be seen at what point a 
lender would be justi-
fied in taking a person’s 
age into account when 
assessing a request for 

long-term finance.
The Responsible Lending Code also states 

that a lender should be satisfied that it is 
likely that the borrower will make the 
payments under the agreement without 
undue difficulty as well as:

a) meet necessities; and
b) meet other financial commitments 

without having to realise security or assets 
– other than any security or assets that the 
borrower is, at the time of approval, willing 
and intending to dispose of or realise the 
value of.

It is also important to note that, as people 
age, living expenses such as power and 
medical requirements usually increase.

Personal view
In view of the above recent changes to the 
CCCFA my personal view is that if a 62-year-
old borrower in reasonable health seeks a 
20-year housing loan and has substantial 
superannuation that will commence at 
65 which will adequately cover the loan 
repayments and other expenses, then I do 
not believe a lender would be justified in 
declining the loan because a 20-year term 
would be within the borrower’s reasonable 
remaining life expectancy.

However, if such a borrower has little 
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provision for superannuation or maturing funds at retire-
ment and seeks such a loan, a lender may possibly be 
genuinely justified in declining it.

Another factor to consider is that even if an older bor-
rower has substantial superannuation in place, they may 
have a spouse of a similar age with little earning capacity 
or superannuation in place. This could raise an issue if the 
main income earner’s superannuation terminates on death.

In Avis Rent A Car Ltd v Proceedings Commissioner (Human 
Rights Commission) CRT 28/ 97 (16/ 98) the then Complaints 
Review Tribunal was asked to consider whether Avis’ refusal 
to rent cars to drivers under 25 was “genuinely justified”.

The Tribunal found the plaintiff (Avis) had presented 
sufficient evidence (mainly road accident statistics) to 
“genuinely justify” its practice of refusing to rent cars to 
drivers under 21. However, the Tribunal found that Avis 
was not “genuinely justified” in refusing to rent cars to 
drivers aged 21-25 years old.

The Tribunal went on to find that different terms and 
conditions of rental for drivers aged 21-25 years were “genu-
inely justified”. Very significantly, the Tribunal held that the 
power in s 97 would be exercised in exceptional cases only.

Accordingly, it still remains to be seen whether declining 
a loan due to age in the second circumstance above would 
be regarded as exceptional when a lender has the ability 
to take adequate security when providing finance. It will 
be for the lender to satisfy the evidential requirements 
of the exception.

Supreme Court
In GE Custodians v Bartle and Ors [2010] NZSC 146 the 

as being within the boundaries of the discretion allowed 
under s 97. This has been left to the Tribunal and courts 
to interpret.

Australia and Canada
Further, what the Supreme Court made reference to could 
also be seen to be in line with s 37(4) and (5) of the Aus-
tralian Age Discrimination Act 2004 (Cth) which provides 
a specific exception for age in the provision of finance 
where “differentiation is based on actuarial or statistical 
data on which it is reasonable for a lender to rely, and is 
reasonable having regard to the matter of data”.

The Australian Human Rights Commission has recently 
advised that it is not aware of any judicial rulings on this 
part of the Act.

Canadian human rights legislation contains a similar 
exception to that of Australia. Similarly, the Canadian 
Human Rights Commission has also advised that it is not 
aware of any such rulings.

When dealing with human rights issues, courts in New 
Zealand readily refer to developments abroad. A leading 
case in this respect is Simpson v Attorney General (Baigents 
case) [1994] 3 NZLR 667, CA.

It could well come down to what is regarded as excep-
tional. When a lender can see that there is a high prob-
ability that security may have to be realised to satisfy a 
defaulting loan, and that the proceeds of mortgagee sales 
are usually somewhat less than that of ordinary vendor 
sales – thereby leaving the borrower less well off than 
would otherwise have been the case had the loan never 
been approved in the first place 
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Supreme Court appeared to make an obser-
vation without reference to the Human 
Rights Act. At [52] the Court stated that 
the lender throughout knew that the Bar-
tles’ were of retirement age and that “the 
potential term was a long one for people 
of the Bartles’ age but it must have seemed 
unlikely that the right of early repayment 
would never be exercised”.

The Court in this paragraph treated the 
Bartles’ age as a factor that a lender could 
take into account when determining a 
lending application.

Since the prohibition of age discrimina-
tion is so prominent in New Zealand and 
has been in force for over 20 years, one 
might argue that the Court had considered 
this but still believed that in the circum-
stances a lender would be genuinely jus-
tified in taking age into account. However, 
if this was the case then the Court surely 
would have at least noted the provisions 
of the Human Rights Act.

Whether or not the Court took into 
account the prohibition of age discrim-
ination in the provision of services, the 
view taken by it could nonetheless be seen 

Continued on next page...
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The Financial Markets Authority (FMA) is 
moving away from criminal enforcement 
and is using a new set of regulatory powers 
which provide the FMA with “a much wider 
range of options” in terms how it might deal 
with misconduct, says the FMA’s acting 
director of enforcement and investigations, 
Paul O’Neil.

“Our new Act – the Financial Markets 
Conduct Act 2013 (FMCA) – is framed up so 
that it is only the most egregious conduct, 
where there’s intent or recklessness, that 
will lead to criminal prosecution.

“However, even under the new Act, if 
the conduct is sufficiently serious, there 
will continue to be a place for criminal 
prosecutions ,” Mr O’Neil says.

“While shifting away from an emphasis 
on criminal liability, the FMCA provides a 
broader range of civil penalties and remedy 
provisions where market participants con-
travene the law.

“Under the FMCA, the FMA can apply to 
the High Court for orders including dec-
larations of contravention, civil pecuniary 
penalties, and compensation orders. These 

New financial market 
regulatory powers

– could this be seen to be an exceptional circumstance and genuinely 
justify a lender in taking a borrower’s age and remaining working life 
expectancy into account?

Considering that there is now another statute that requires a lender to 
assess the circumstances of a borrower, I believe that this could be the case.

In Avis it is clear that the Tribunal only allowed refusal due to age when 
it was deemed absolutely necessary. Accordingly, the Tribunal may take 
a similar view when considering the age of applicants for longer term 
finance. However, until there is a ruling on s 97 in relation to age in the 
provision of finance, the issue will remain clouded with uncertainty. ▪

Andrew Shann started out as a bank teller in the 1980s and soon developed a 
passion for banking and consumer law when he commenced his study towards 
the undergraduate banking and business diplomas. He later gained entry into 
university programmes. At 48 Andrew gained an LLM. He is also a Fellow of the 
Financial Services Institute of Australasia and is an Associate Chartered Accountant. 
Andrew welcomes comment on this issue. His email is andrew.shann@xtra.co.nz.

civil liability provisions are strict liability 
in that a person who contravenes a civil 
liability provision is liable unless they make 
out a defence.

“Persons involved in a contravention 
may be liable if they were an intentional 
participant in the primary contravention 
and had knowledge of all essential facts. 
At the same time, for a number of these 
liability provisions the FMC provides robust 
defences for those who have good corporate 
governance structures and due diligence 
processes and procedures in place.

Stopping harmful conduct
“The FMA’s enforcement activities are 
intended to support the FMA’s overall 
regulatory objectives,” Mr O’Neil says. 
“Fundamentally, the FMA wants to identify 
problems as quickly as possible and make 
an early assessment of how the harm or 
potential harm should be treated.”

There are some policy questions which 
allow the FMA to make its decision in 
terms of what regulatory response it might 
choose. Some of these are:

 ▪ The seriousness of the conduct – is it 
intentional, reckless, grossly negligent or 
simply negligent? Is it merely a technical 
breach or are there any other aggravating 
or mitigating circumstances such as an 
abuse of trust or authority, vulnerable vic-
tims, or history of recurring misconduct?

 ▪ Market impact or detriment – has the 
offence resulted in serious financial loss 
and is the behaviour likely to have sig-
nificant impact on financial markets?

 ▪ Public policy – would a decision not 
to commence or continue enforcement 
action likely undermine public confi-
dence in the regulation of the financial 
markets?

 ▪ Deterrence – will enforcement action 
modify the behaviour of others by 
demonstrating or explaining the con-
sequences of failure to comply?

 ▪ Maintenance of law – would enforcement 
action contribute to the performance of 
FMA’s statutory/strategic mandate?

 ▪ Compensation – is there an opportunity 
to take action that results in a return for 
investors?

“The factors cannot be viewed in isolation, 
nor does one necessarily trump the other. 
It’s a balancing act and one that becomes 
decidedly more difficult when criminal 
action – the most serious of regulatory 
responses – gets placed on the table.”

Helping your clients
Lawyers acting for clients are welcome to 
contact the FMA if they wish to discuss 
their clients’ obligations, Mr O’Neil says. 
And he advises that lawyers do this at an 
early stage.

“We are not in a position to give legal 
advice, but we do produce guidance and 
we obviously have subject matter experts 
who are happy to assist where they can.

“We are happy to have these conversa-
tions, and we prefer to have them at an 
early stage.

“If there are any doubts around what 
clients may or may not be able to do from 
an FMA point of view, we would much 
rather have that early engagement around 
rights and obligations.

“The FMA can help to educate lawyers 
and their clients about where they can go to 
access the right information and the sorts 
of things lawyers should be thinking about 
when advising their clients.” ▪
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Lynda Hagen

People are becoming litigants in person 
because they cannot afford the cost of civil 
proceedings, recent research by the Uni-
versity of Otago Legal Issues Centre shows.

“The average person can’t fund a case. It’s 
not unusual for the cost of cases to get to 
over $100,000 for an uncertain outcome,” 
says Professor Mark Henaghan, Dean of 
Law at Otago University.

“I have heard of cases in the High Court 
involving estates, where the lawyers’ bill 
alone is more than a million dollars. It costs 
$6,000 just to file a case.

“If only certain sections of society can 
use these processes, are they justifiable?” he 

By Lynda Hagen

Civil court delays compromising 
access to justice

Law Foundation

Conversely, lawyers and judges have argued that effi-
ciency should not be over-emphasised at the cost of justice.

“Justice through the courts requires a fair result to be 
reached through a fair process. This is challenging to meas-
ure. There’s a tension between that and timeliness – what 
is timely is open to argument,” Professor Henaghan says.

“What cases take longer? There may be all sorts of expla-
nations, a range of factors. And what types of litigants use 
the civil courts? All we know, from the 2011 study, is that 
16% of cases are in there quite a long time.”

The research team is based in the Legal Issues Centre at 
Otago Law Faculty and includes Lisa Davis and Dr Saskia 
Righarts. The first phase of their study will examine all 
3,307 civil cases disposed of in the year to 30 June 2015, 
to identify how long case progression takes and where, 
if anywhere, the process stalls.

Second phase
The second phase will closely examine selected files that 
have taken an unusually long time to resolve, to try and 
ascertain what happens with different types of litigants 
and what makes civil cases take longer than other cases.

The Ministry of Justice is facilitating access to these 
files under a memorandum of understanding between 
the Ministry and the Law Foundation.

“We will go through the cases, then have intensive inter-
views with lawyers, judges and others. We are trying to 
find out from the files themselves whether there is con-
sistency,” Professor Henaghan says.

He expects that the project will recommend changes, 
in particular to deal with delays to progressing civil cases.

“There should be timelines,” he says. “You can’t allow 
the argument that it’s important for justice that you have 
limitless time. At what point do you say that justice is being 
compromised and the time is unreasonable and avoidable?

“There comes a point where you have got to balance 
efficiency and obtaining information. There can’t be an 
open-ended chequebook to keep these things going forever.”

Other projects of interest
The Law Foundation board has recently approved funding 
for two other projects that could lead to beneficial change 
for lawyers and their clients.

Retaining graduates in the legal profession responds to 
concerns expressed by employers and legal bodies about 
talented legal graduates leaving the profession.

Josh Pemberton, currently a Supreme Court clerk, will 

asks. “There are real issues here around access to justice.”
Professor Henaghan is leading an Otago University 

research team that will tackle this issue in a two-year 
study of patterns of timeliness in civil High Court cases, 
funded by the Law Foundation.

The study, the first large-scale project of its kind in New 
Zealand, aims to find reasons for the delays and to present 
possible solutions.

“We will be focusing on whether there are any com-
monalities in those cases that take a long time? Is it just 
because of their complexity, or is it about difficulty in 
accessing information?”

Professor Henaghan led a 2011 preliminary study by 
Otago University’s Legal Issues Centre (also funded by 
the Law Foundation) which found that 84% of civil pro-
ceedings were resolved before being allocated a hearing 
date – and the remaining 16% of cases took an average of 
608 days to resolve.

“There’s a perception that the longer cases go, the more 
likely they are to settle. It’s a tactic used by some lawyers 
to draw out the proceedings.

Delay is part of what we do
“When you talk to lawyers informally, they say delay is 
part of what we do. We need to know if that is a major 
causal factor and, if so, we may need to look at changing 
the rules of procedure.”

Professor Henaghan says there are conflicting pressures 
within the system – Attorney-General Chris Finlayson has 
said that the financial and emotional toll of delay, cost and 
the effect of vexatious litigation in the civil justice system 
“cannot be overstated” and “has the power to destroy lives”.

38

LawTalk 877 · 6 November 2015



The High Court discovery rules (which commenced in Feb-
ruary 2012) require considerably more work in advance of 
the first case management conference (CMC).

The front loading of work is designed to assist in limiting 
the scope of discovery to what really matters and provide 
considerable value later in the discovery process.

On all matters parties must address a Discovery Checklist 
(Schedule 9 of the HCR) and discuss with the other parties to 
agree the scope and practical arrangements for conducting 
discovery. This is required to happen at least 10 working 
days prior to the first CMC.

Discovery checklist requirements
The Discovery Checklist provides a roadmap to assist par-
ties to co-operate over how discovery will be conducted, 
to assess a proportionate and reasonable search for doc-
uments tailored to suit the requirements of each matter.

Working through the Discovery Checklist will help deter-
mine if standard or tailored discovery will be appropriate. 

By Andrew King

Front-loading the discovery process: 
Preparations for the first case management conference

Andrew King

The exercise is more than simply agree-
ing standard or tailored discovery, as is not 
possible to sufficiently assess the scope of 
discovery until the entire Discovery Check-
list has been addressed.

It is beneficial to enter into a dialogue 
with the other parties well in advance of 
the CMC. This dialogue will seek to agree 
the discovery order and the methods for 
carrying out the exercise.

Assessing proportionality
In assessing proportionality it is important 
to identify:

 ▪ who are the key individuals in the dis-
pute;

 ▪ what information you have and where 
it is located;

 ▪ what information is important to the 
matter in dispute; and

 ▪ how the information can be provided in 
a method that is accurate, efficient, and 
cost-effective.

Parties need to assess and then discuss 
(with each other) whether the estimated 
cost is proportionate to the sums in issue 
or the value of the rights in issue in the 
proceeding. Assessing and predicting these 
costs will be important to substantiate pro-
portionality claims in preparation for the 
first CMC.

The proliferation of electronic informa-
tion has made predicting and controlling 
the costs of discovery more complicated. 
Being more informed about the discovery 
requirements, methods and strategies will 
provide the court and your own client 
greater transparency over likely costs.

Methods and strategies to limit the 
scope of discovery
Parties may agree a “Tailored Discovery” 
order by limiting discovery to what is 
reasonable and proportionate. Tailored 
discovery may involve identifying subject 
matter, date range, 

carry out a survey and interviews with graduates who have worked in law 
for between six months and three years, to learn about their experiences 
and identify issues that are driving young lawyers to leave.

The results will be published in LawTalk and other outlets.
One Judge, One Family will explore redesigning the District Court, Youth 

Court and Family Court so that a single judge is assigned to each family, 
regardless of the issue before the court.

The researcher, Zoe Lawton, says New Zealand has among the highest 
rates of intimate partner and family violence rates in the developed world.

Currently, most criminal charges and Family Court applications are 
dealt with by different judges, so each judge may not be familiar with the 
full circumstances, and case resolution may be inconsistent as a result.

Ms Lawton says her project will explore a new and innovative case 
management system that may reduce this fragmentation and deliver 
better outcomes in family violence cases. Her research will include study 
in Israel, which has a one judge/one family system.

For more information about the Law Foundation’s funded research 
visit our website www.lawfoundation.org.nz. ▪

Lynda Hagen is the Executive Director of the New Zealand Law Foundation. Continued on next page...
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types of documents and key individuals.
To identify the required information parties are required to seek agree-

ment on what methods and strategies are appropriate to conduct a rea-
sonable and proportionate search for the documents, including (but not 
limited to) the following:
a  appropriate key word searches;
b  other automated searches and techniques for culling documents includ-

ing concept searching, clustering technology, document prioritisation 
technology (predictive coding), email threading, and any other new 
tool or technique; and

c  a method to be used to identify duplicate documents; and
d  where the specialist assistance is required to locate documents effi-

ciently and accurately.

Modifying the listing and exchange protocol
The listing and exchange protocol should be discussed with other parties 
when working through the Discovery Checklist. Parties may agree to 
modify the protocol as the default requirements may only add additional 
burden to the exercise.

In LawTalk 852 (10 October 2014), I outlined how parties may decide to 
use metadata to populate the list of documents and provide documents 
in their native electronic file format.

Early planning now essential
The court requirements, together with the volumes of information require 
more time to be invested in planning at the outset of each discovery 
exercise. This will help reduce the costs, time and stress associated with 
conducting discovery.

Even on the smallest of matters, investing an hour at the outset can 
provide considerable value as the matter progresses. Many of the mis-
takes made in the discovery process are made at an early stage, which 
can prove very costly later in the proceeding.

The objective of any discovery exercise should be to facilitate a method 
of getting to the most important information quickly, cost effectively and 
accurately. To achieve this it is important to develop a discovery strategy 
at an early stage.
The strategy may include:

 ▪ how to identify and collect documents from the client;
 ▪ assessing and predicting the costs involved in each stage of the process;
 ▪ an approach to search and review documents; and
 ▪ complying and modifying the listing and exchange format.

The strategy can help substantiate your discovery approach in advance 
of the first CMC and discussions with other parties. Those who have 
invested more time at the outset of a matter will be in a more informed 
position before agreeing the discovery order.

Evolving skillset required
Today’s document volumes and the challenges associated with manag-
ing this information can create additional headaches for lawyers. It is 
important for lawyers to be aware of the latest technologies and practices 
to facilitate a proportionate and cost effective approach to discovery.

To ease the continual requirement to update skills, it can be beneficial 
to engage specialist expertise (when required) to help navigate through 
some of these challenges. Expert guidance can help simplify the discovery 

process, while reducing the cost of discov-
ery and providing a competitive advantage 
over firms that may not have expertise to 
call upon.

Conclusion
On all matters parties are now expected to 
carry out more upfront work in advance 
of the first CMC.

The time invested at an early stage will 
provide a considerable advantage before 
agreeing a discovery order with opposing 
counsel. Parties that invest time in planning 
for discovery will be in a more informed 
position to develop their overall case strat-
egy, ensuring a more successful and cost 
effective discovery process. ▪

Andrew King is the founder and strategic advisor 
at E-Discovery Consulting (www.e-discovery.
co.nz), where he manages the entire discovery 
process or provides independent advice on any 
aspect of it. He also organises New Zealand’s 
premier legal technology event – LawTech NZ. 
Andrew can be contacted on 027 247 2011 or 
andrew.king@e-discovery.co.nz. 
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By Sarah Anderson

Risk-based consenting

The proposed risk-based (or “stepped” or 
“streamlined”) building consenting process 
is housed in the Building Amendment Act 
2012 and despite other parts of the Act 
coming into force, is still inactive.

There is a timeframe for the accompany-
ing regulations to be drafted by the end of 
this year. However the legislature has made 
it clear that the changes will not come into 
effect until the building industry is ready.

Now that the Licensed Building Prac-
titioner scheme is in its eighth year, the 
industry may be approaching readiness and 
the introduction of risk-based consenting 
is looming.

Contemplated consent 
scheme
The contemplated legislative regime will 
create four types of building consents. In 
many situations applicants will be able to 
choose which consent they apply for, as 
long as it meets the criteria of that par-
ticular category. The four types of building 
consents are:

Low-risk residential
As long as the building work is considered 
“low-risk residential”(not yet defined), all 
that is needed for this consent is for any 
named licensed building practitioner (LBP) 
to be licensed in the appropriate class. The 
Building Consent Authority (BCA) does not 
need to consider whether the building work 
will be building code compliant. The first 
time the building work will be inspected 
is just before the issue of a “consent com-
pletion certificate”, and as well, no liability 
will be incurred for failing to check the 
plans and specifications would not result 
in a code-compliant building.

Simple residential
If an LBP is needed, they must be appro-
priately licensed to carry out the work. The 
BCA is responsible for checking “prescribed 
aspects” of the building work and for 
checking that if the building is carried out 
according to the plans and specifications, 

a BCA due to delays in processing applica-
tions. A Crown Manager was appointed who 
implemented an action plan, a component of 
which was to streamline the consent process.

According to the report by the Crown 
Manager, territorial authorities have the abil-
ity to exempt applications from the regular 
building consent requirements under the 
Building Act and it is through this authority 
that the new process was implemented. The 
intent was to implement as far as practicable 
the risk-based consenting process outlined 
in the 2012 amendments.

The Council defined what buildings would 
qualify and set prescriptive requirements for 
applications. Those applications that did not 
comply were rejected. Where further infor-
mation was required and could be provided 
quickly, a phone call was made instead of a 
formal request for further information. The 
building consents were either granted or refused 
and a set fee was charged for each application.

Organisations were pre-approved by the 
Council and were able to participate in the 
scheme. The final report in March indicates 
that the turnaround time for processing 
applications for low-risk building consents 
was on average four hours and that all were 
processed within 24 hours of receipt.

The main problem identified by the Coun-
cil pilot was the poor quality of building 
consent applications. The report recom-
mended consent application education for 
those who routinely submit applications 
in order to increase efficiency.

Outlook
The findings of the pilot programme are 
likely to be considered before a risk-based 
consenting scheme is enacted nationwide.

While there is a timeframe for the regu-
lations to be completed by the end of 2015, 
the regulations will come off the back of 
public consultation.

The public consultation, regulation and 
implementation process is still likely to 
take more than a year, particularly if, as 
was recommended in the Crown Manager’s 
report, the scheme is developed alongside 
legislative amendments to enable consent 
applications to come in electronically. ▪

Sarah Anderson is a solicitor at Auckland law 
firm Madison Hardy which specialises in com-
mercial and construction law. Sarah can be 
contacted by email at sarah@madisonhardy.com.

that those “prescribed aspects” will comply 
with the building code. The BCA will inspect 
the prescribed aspects only and incurs no 
liability for not inspecting more than this.

Standard
(Can be for low risk residential, simple res-
idential, and some commercial). Requires 
an LBP to carry out restricted work. The 
BCA will consider all aspects of the building 
and assess whether, if it is built to the plans 
and specifications, it will comply with the 
building code. A person with a low risk or 
simple residential project also has the option 
of applying for a standard building consent 
if they choose. There are no limits on the 
BCA in terms of inspections or liability.

Commercial
Before applying for building consent an 
applicant would need written approval 
from the BCA of the risk profile and quality 
assurance system that will be used. The risk 
profile is an assessment of yet to be specified 
criteria and the quality assurance system has 
yet to be specified. The combination of these 
items will have the effect of minimising the 
risk of code non-compliance and provides 
for review and inspection by third parties.

The to-be-drafted regulations will provide 
guidance on when a commercial consent 
must be applied for, as well as what qual-
ifies as low-risk or simple residential.

Although there are no details about 
how much each consent type will cost, 
it is assumed that the ones with low BCA 
involvement will cost the applicant less 
(at the outset, anyway).

It appears from these different types of 
consent that the scope of the BCA’s duty 
of care will become “user-pays”. For lower 
risk building jobs, a person could make use 
of the cheaper low risk application process 
but would not be able to hold the BCA liable 
if the building project goes awry due to an 
unperceived fault in the plans.

Christchurch pilot scheme
Despite the provisions being inactive, a 
pilot programme has been implemented 
by the Christchurch City Council.

In 2013 the Council lost its accreditation as 
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PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIL LITIGATION AND EMPLOYMENT

MEDIATION FOR 
LAWYERS PART B – 
CIVIL/COMMERCIAL

  
15 CPD hours

Virginia Goldblatt
Geoff Sharp

For those with recent approved prior mediation training, 
including our Part A course. This programme will be 
an opportunity to practise mediation skills in the civil/
commercial arena and then to be assessed on them. Strictly 
limited numbers with pre-course work required.

Auckland 4-6 Dec

COMPANY, COMMERCIAL AND TAX 

UPDATE ON CONTRACT

  
2.5 CPD hours

  
2 CPD hours

Paul David QC Contract law is at the heart of all commercial law and 
practice and a sound, up-to-date knowledge of the area is 
essential for all lawyers. In this practical seminar you will 
be updated on the latest developments in contract law and 
gain understanding of the practical consequences of those 
developments. 

Dunedin

Christchurch

Hamilton

Wellington

Auckland

Webinar

17 Nov

18 Nov

23 Nov

24 Nov

25 Nov

24 Nov

CRIMINAL 

VULNERABLE 
WITNESSES – CHILDREN

  
1.5 CPD hours

Dr Kristen Hanna
Dr Emily Henderson

Experience and research has shown that the courts have 
a serious problem with both the way practitioners take 
evidence from vulnerable people and also how they 
communicate with vulnerable defendants. This webinar 
will consider the practical measures that counsel can take 
now using pre-existing mechanisms to help ensure a better 
quality of evidence from witnesses and an enhanced level of 
participation from the defendant.

Webinar 10 Nov

EMPLOYMENT

EMPLOYMENT AND 
DISCRIMINATION

  
1.5 CPD hours

Nic Scampion
Gillian Service

This webinar will consider what constitutes unlawful 
discrimination, how to prove it/defend it, the remedies 
that are available, and some procedural issues to navigate 
along the way. It will also look at recent case law from New 
Zealand and abroad, and consider the lessons to learn.

Webinar 23 Nov

PROPERTY AND TRUSTS

RETIREMENT – VILLAGES, 
SUBSIDIES, LOANS

  
1.5 CPD hours

Jenny Baldwin
Theresa Donnelly

This webinar, stemming from the successful In Short, will 
consider some of the key issues your clients can expect to 
be confronted with, including the interface between moving 
into a retirement village, the Residential Care Subsidy and 
the Residential Care Loan scheme.

Webinar 19 Nov

PRACTICE & PROFESSIONAL SKILLS

TRUST ACCOUNT 
SUPERVISORS

  
7.5 CPD hours

David Littlefair
Niamh McMahon
David Murphy
Simon Price 

To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and pass 
all assessments. 

Auckland

Christchurch

18 Nov

25 Nov

LAWYER AS NEGOTIATOR

  
11.5 CPD hours

Jane Chart Including hands on practice and feedback, this workshop 
examines di� erent strategies and tactics, and o� ers tools for 
dealing with di�  cult negotiators, breaking impasses, and for 
addressing specifi c issues which you might wish to raise.

Auckland

Wellington

17-18 Nov

24-25 Nov

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz

CPD Calendar



PROGRAMME PRESENTERS CONTENT WHERE WHEN

MEETINGS – 
LEGAL ESSENTIALS

  
1.5 CPD hours

Mark von Dadelszen Meetings that are called, run and minuted as required by 
law are fundamental in business, government, and the 
community but their legal requirements are often ignored. 
This webinar will assist practitioners advising companies, 
societies, trusts, charities and government agencies, as well 
as those serving on the committees or boards of community 
organisations.

Webinar 12 Nov

IN SHORT - AUCKLAND

SECTION 21 AGREEMENTS 
– BEWARE OF THE FAST 
AND FURIOUS!

  
2 CPD hours

Amanda Donovan
Jennie Hawker

Section 21 agreements are common place and often require 
a large degree of input, knowledge and “crystal ball gazing” 
on the part of practitioners who want to ensure that the 
agreements withstand the test of time. This presentation 
is intended not only to update practitioners on recent 
case law but to consider and address the “grey areas” we 
all encounter when drafting living agreements (s 21) and 
settlement agreements (s21A).

Auckland 25 Nov

CPD TOP-UP 2016 – MARK YOUR DIARY NOW!

BACK BY POPULAR DEMAND - 7 + 3 CPD HRS 

Get practical advice on hot topics, across a range of practice areas and with a regional focus.

Designed for the busy practitioner to ‘top-up’ their year’s CPD.  A one-day programme o� ering 7 hours face-to-face together with a 
bonus 3 hours Online CPD for you to complete when, and where, it suits you – 70+ Online modules to choose from.

Christchurch 16 Feb  Auckland  18 Feb 

Wellington   17 Feb  Live web stream 17 Feb

Visit www.lawyerseducation.co.nz for more information

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.

Online registration and payment can be made at: 
www.lawyerseducation.co.nz



Brett Cooper’s 
suspension 
appeal dismissed
Brett Cooper’s appeal against a suspension 
of 18 months has been dismissed by Justice 
Venning in the High Court.

On 2 March 2015 the New Zealand Law-
yers and Conveyancers Disciplinary Tribu-
nal found Mr Cooper guilty of misconduct in 
[2015] NZLCDT 7. Mr Cooper pleaded guilty 
to a charge of unsatisfactory conduct.

The first charge was that Mr Cooper 
misled the court in the course of a crimi-
nal proceeding.

He had been directed to attend the Roto-
rua District Court on 28 May 2012 to argue 
an application that he had made for an 
adjournment. He did not appear, but sent an 
email to the Court on that morning stating 
that he was unwell and could not appear 
and conduct a hearing to an acceptable 
professional standard. He attached a med-
ical certificate.

When the matter was called, the Court 
asked another lawyer, who was in Court 
as duty solicitor, to contact Mr Cooper. He 
did so by phone and then informed the 
Court that Mr Cooper was ill.

Mr Cooper was, in fact, appearing on 
another matter in the Christchurch Dis-
trict Court.

The second charge was that in the overall 
conduct of proceedings in a case (the same 
matter on which he had been directed to 
appear on 28 May 2012) he did not conduct 
himself to a professional standard and failed 
to comply with his overriding duties as 
an officer of the court and to facilitate the 
administration of justice.

He failed to organise himself to avoid 
conflicting appearances in different courts 
and he failed to instruct an agent to appear 
on his behalf.

Suspension 
follows 
misconduct 
findings
Anthony Bernard Joseph Morahan has 
been suspended for three months from 2 
November for breaching the intervention 
rule and misleading the Court.

In [2015] NZLCDT 29, the New Zealand 
Lawyers and Conveyancers Tribunal found 
Mr Morahan guilty of three charges of mis-
conduct.

The first charge related to a breach of 
the intervention rule.

The second charge was an allegation that 
Mr Morahan had misled the Court, opposing 
counsel and the Standards Committee that 
a lawyer, Mr A, was his instructing solicitor 
when that was not the case. 

The third charge was an allegation that 
Mr Morahan used the name of Mr A on 
Court documents without his knowledge, 
consent or authority.

In its penalty decision, [2015] NZLCDT 35, 
the Tribunal said it found that Mr Morahan 
had “turned a blind eye to the requirements 
of the intervention rule and that he had 
consciously elected to breach the rule.

“His proposition that he could rely on 
what he asserted was an informal conven-
tion of practice of the Family Court Bar 
whereby Family Court barristers, in some 
cases, elected not to have instructing solic-
itors was contradicted by the fact that [Mr 
Morahan] acknowledged that he was bound 
by the rule and made the claim that he 
had an arrangement in place with [Mr A].

Lawyers 
Complaints Service

Lawyers Complaints Service

“On my view of the record, I agree with 
the Tribunal’s findings,” Justice Venning 
said in his judgment on Mr Cooper’s appeal, 
[2015] NZHC 2352.

“Mr Cooper was aware of the fixture of 
28 May. He had sought an adjournment 
of it. He had been told his application for 
adjournment would be listed for argument 
on 28 May (inferentially it would have been 
clear to Mr Cooper that, if his application 
for adjournment was declined, the case 
would proceed) and to avoid that issue 
and to meet his obligations to a different 
client he chose not to attend the Rotorua 
District Court.

“He ignored the Registrar’s communica-
tion of the Judge’s direction that he was 
required to attend Court and deliberately 
misled the Court in his letter of 28 May by 
suggesting he was so unwell that he would 
be unable to conduct the hearing.

Serious breach
“That was a serious breach of his obliga-
tions as an officer of the Court,” Justice 
Venning said.

In terms of the length of suspension, 
Justice Venning said that given the max-
imum period of three years’ suspension, 
a starting point of 18 months was open to 
the Tribunal.

“This was serious misconduct on the part 
of the practitioner akin to wilful dishonesty.

“He deliberately misled the Court. That 
impacted on the business of the Court, 
the client and the administration of jus-
tice generally.

“It is a serious matter for counsel to 
mislead the Court. Judges properly place 
reliance on counsel’s advice and often act 
on the basis of it. It is a serious matter 
to breach the trust that Judges place in 
counsel’s advice.”

Although he dismissed Mr Cooper’s 
appeal against a suspension of 18 months, 
Justice Venning allowed the appeal against 
the costs award of $27,925.62. This costs 
order was quashed and replaced with an 

order that Mr Cooper pay the standards 
committee costs of $22,340.50. The Tribu-
nal’s order that Mr Cooper pay the Law 
Society $5,540 Tribunal costs stands. ▪
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Censure for 
failing to honour 
undertaking
Jane Maree Stevenson has been censured by 
a lawyers standards committee for failing 
to honour an undertaking she gave.

Ms Stevenson gave a written undertaking 
to hold the balance of sale funds from the 
sale of a relationship property asset.

However, she released $12,000 to her 
client so he could clear a credit card debt 
which had gone to debt collection and 
which the parties had agreed was rela-
tionship property.

On discovering this, the lawyer for the 
other party suggested to Ms Stevenson 
that a similar amount should be released 
to his client so she could also pay a pressing 
relationship property debt. Ms Stevenson 
declined to do so.

“Ms Stevenson’s conduct amounted to 
unsatisfactory conduct by a significant 
margin,” the standards committee said.

“Indeed it considered that her actions 
were so serious that a decision to lay 
charges against her was avoided by a small 
margin.”

Ms Stevenson told the committee that 
she has never intentionally breached an 
undertaking and regretted the circum-
stances that resulted in the breach. She 
also confirmed that she had referred the 
file to another practitioner.

The committee noted that the lawyer for 
the other party had sought compensation 
for a number of matters. However the com-
mittee was not satisfied that compensation 
was appropriate for all the costs claimed, 

“We found against him in that regard.
“We have concluded that [Mr Morahan’s] 

conduct is at the lower end of seriousness 
which would not of itself invite a penalty 
of suspension.

“His offending did not involve dishonesty 
or personal gain. It did not penalise any 
client or third party with the exception 
of [Mr A] who was prejudiced personally 
and financially.

“In that respect, [Mr A] was himself the 
subject of an own motion complaint and 
investigation by the standards committee 
which put him to professional time and 
expense, including the prosecution of these 
charges.”

Although the misconduct did not, of 
itself, invite suspension, Mr Morahan 
had previous complaints before a stand-
ards committee in 2011, 2014 and 2015. His 
response to the current charges, the Tri-
bunal said, “continued a theme evident in 
the earlier complaints”.

Mr Morahan “has displayed a belliger-
ent attitude to the standards committee, 
an example of which is his description of 
its behaviour as acting ‘more like a secret 
inquisition or a secret star chamber than 
a judicial tribunal’.”

Mr Morahan has also been “decidedly 
unco-operative” with the investigation of 
the complaints made against him”.

The Tribunal said it deplored Mr Mora-
han’s attacks and also that it concluded that 
there was no evident remorse on his part.

“We thus find that there is no option but 
to suspend the respondent from practice,” 
the Tribunal said.

In making costs orders, the Tribunal 
noted that Mr Morahan was impecunious. It 
ordered him to pay the Law Society 20% of 
the standards committee costs of $27,512.79 
and 20% of the Tribunal costs of $6,916. ▪

or that they were caused as a result of an 
action or omission by Ms Stevenson.

However, it considered that additional 
legal fees were incurred as a result of the 
breach of the undertaking and these would 
have approached approximately $3,000, 
GST exclusive.

It therefore ordered Ms Stevenson to 
pay the separated wife of her client $3,000 
compensation.

The committee also ordered publication 
of Ms Stevenson’s name for a number of 
reasons, including:

 ▪ undertakings are a fundamental part of a 
lawyers practice and they are relied on by 
the public and lawyers alike – compliance 
with an undertaking is therefore one of 
the core obligations imposed on a lawyer

 ▪ it is in the public interest to publish 
the facts and Ms Stevenson’s name in 
order to inform and educate the public 
and the profession of the detrimental 
consequences that may follow should 
a lawyer breach an undertaking;

 ▪ Ms Stevenson had failed to fully appre-
ciate the seriousness of her actions by 
launching a misguided cross complaint 
against the lawyer for the other party, 
repeatedly attempting to minimise the 
seriousness of her actions and by failing 
to offer an appropriate apology for her 
breach. This calls into question her ability 
to fully understand the significance of 
her professional obligations in this area 
and it is therefore important that the 
public and her fellow lawyers are aware 
of the facts of this matter and her name, 
to inform and protect them in relation to 
any future dealings with her; and

 ▪ it would assist in enhancing the public 
confidence in the provision of legal ser-
vices by showing that such conduct was 
not acceptable. ▪

DX Mail also offer a DX overnight service that delivers a 
nationwide box-to-box overnight delivery, Monday to Friday.
Conditions apply. Contact us to find out more.

• All domestic postal mail
• All international mail regardless of delivery address
• International courier
• Bulk parcel mail
• Daily head office to branch communication
• Mailroom management and consultancy
• E-services

Providing 
total mail 

solutions to the 
New Zealand 

business sector 
for over two 

decades

ONE COMPANY — ONE ACCOUNT
0800 800 230 | www.dxmail.co.nz
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batt, Evelyn Alice Edith
brown, Zelda Matahera
Dalley, Graeme Martin
emi, George
Gray, Donald Stephen
Gundry, Rex Francis
Jelavich, Edna Mary
Kudeweh, Samantha Lynda
Purdom, Jennifer Mary
marshall, Marlene Natalie
ranacou, Eminoni Nabunobuno
Saofia, David Tavits
Seddon, Eva Ann
Tolomaki, Joe Niufale
Williams, Margaret Violet

Wills

Eva Ann Seddon
Would any lawyer, particularly in the Christchurch 
area, holding a will for the above named, formerly 
of 10 Hodges Road, Waimate but recently of 34 
Averill Street, Richmond, Christchurch, please 
contact Jenny Price, Public Trust:

 jenny.price@publictrust.co.nz
 04 978 4831  04 978 4933
  PO Box 31542, Lover Hutt 5040

Zelda Matahera Brown
Would any lawyer holding a will for the above named, 
late of 44 Tawera Road, Rotorua, born on 28 March 
1952, who died on 25 July 2015 at Rotorua, please 
contact Jo douglas, eastbrewster Lawyers:

 jo.douglas@eastbrewster.co.nz
 07 348 2030  07 347 8701
  PO Box 1742, Rotorua 3040

Graeme Martin Dalley
Would any lawyer holding a will for the above 
named, late of 333 Keyes Road, Christchurch, 
Site Foreman, born on 2 October 1961, who died 
at Christchurch on 5 October 2015, please contact 
ben Frampton, Saunders & Co:

 bhf@saunders.co.nz
 03 379 7690  03 379 3669
  PO Box 18, Christchurch 8140

Samantha Lynda Kudeweh
Would any lawyer holding a will for the above 
named, nee Stephens, late of 541 Franklin Street, 
Pirongia, Curator, born on 26 June 1972, who died 
on 20 September 2015, please contact Clare ryan, 
richard Allen Law:

 clare@richardallenlaw.co.nz
 09 361 0331  09 361 2053
  PO Box 78326, Grey Lynn, Auckland 1021

Edna Mary Jelavich
Would any lawyer holding a will for the above 
named, late of Puriri Court Rest Home, Whangarei, 
previously 78 Great North Road, Kamo, Whangarei, 
born on 2 September 1931, who died on 3 August 
2015 at Whangarei, please contact Linda robertson, 
Henderson reeves Connell rishworth:

 lrobertson@hendersonreeves.co.nz
 09 430 4350  09 438 6420
  PO Box 11, Whangarei 0140

Marlene Natalie Marshall
Would any lawyer holding a will for the above 
named, late of 10 Garrett Place, Otara, Auckland, 
who died on 18 August 2015 aged 79 years, please 
contact PS Pabla (Jamie), Pabla Law:

 jamie@pablalaw.co.nz
 09 213 8858  09 261 2471
  PO Box 76484, Manukau City, Auckland 2241 

DX EP75504

Rex Francis Gundry
Would any lawyer holding a will for the above 
named, late of Camberley, Hastings, Beneficiary, 
who died obetween 31 August 2015 and 3 September 
2015, please contact Pam Pitcon, Forgeson Law:

 pam@forgesons.co.nz
 07 878 8036  07 878 8035
  PO Box 403, Te Kuiti 3941

Evelyn Alice Edith Batt
Would any lawyer holding a will for the above 
named, late of Lynton Lodge Hospital Westmere, 
Auckland, Retired Machinist, born 16 April 1937, 
who died on 17 August 2015, please contact Jo 
Austin at Davis Funeral Services:

 accounts@davisfunerals.co.nz
 09 623 9545
  PO Box 56013, Auckland 1446

Eminoni Nabunobuno Ranacou
Would any lawyer holding a will for the above 
named, late of Mangere East, Auckland, who died 
on 14 February 2015 aged 72 years, please contact 
Lisa Tregenza, bT Law:

 admin@btlawauckland.co.nz
 09 278 5153  09 277 6925
  PO Box 200-025, Papatoetoe Central, 

Auckland 2156, DX EP75001

David Tavita Saofia
Would any lawyer holding a will for the above 
named, aka Tavita Saofia, late of Mangere, 
Auckland, who died on 4 September 2015 aged 
49 years, please contact Lisa Tregenza, bT Law:

 admin@btlawauckland.co.nz
 09 278 5153  09 277 6925
  PO Box 200-025, Papatoetoe Central, 

Auckland 2156, DX EP75001

Joe Niufale Tolomaki
Would any lawyer holding a will for the above 
named, late of 13 Wayne Drive, Mangere, Auckland, 
Welder, born on 25 September 1946, who died 
on 9 March 2011, please contact vimlesh Anand, 
Southern Legal:

 vimlesh@southernlegal.co.nz
 09 263 4528  09 263 4597
  PO Box 76480, Manukau 2241, DX EP75535

Donald Stephen Gray
Would any lawyer holding a will for the above 
named, late of Heretaunga Street, Petone, 
Wellington, who died at Wellington on 15 September 
2015 aged 55 years, please contact Chris ritchie, 
barrister & Solicitor:

 mail@chrisritchielaw.co.nz
 04 472 9711  04 472 9223
  PO Box 2068, Wellington 6140

Margaret Violet Williams
Would any lawyer holding a will for the above 
named, aka margaret violet Gilmore, late 
of Te Wiremu House, Gisborne, formerly of 
2/804 Dufferin Street, Hastings, who died on 27 
September 2015, please contact Glenda Yeatts, 
Gresson Grayson Ltd:

 glenda@gressongrayson.co.nz
 06 873 2710  06 878 2192
  PO Box 1045, Hastings 4156

George Emi
Would any lawyer holding a will for the above 
named, late of 6 Bedford Street, Te Atatu, South 
Auckland, Factory Leading Hand, who died on 
20 September 2008 at Auckland, please contact 
michelle buckley, Public Trust:

 Michelle.Buckley@publictrust.co.nz
 04 978 4833
  PO Box 31446, Lower Hutt 5040, DX RP42084

Jennifer Mary Purdom
Would any lawyer holding a will for the above 
named, late of 2A Stansell Street, Shannon, Married 
Woman, born on 28 April 1947, who died on or 
about 2 August 2015, please contact Jin Govind, 
Sievwrights Law:

 jin@sievwrights.co.nz
 04 4737713  04473 7717
  PO Box 1691, Wellington 6140

Changing your LawTalk 
delivery address
If you want to change the address that your 
copy of LawTalk is sent to, you need to con-
tact the New Zealand Law Society Registry.

The LawTalk address labels are generated 
from the Registry database. If you change 
your address with Registry, it automatically 
changes your LawTalk delivery address.

There is a form on the Law Society website 
to do this. It is at www.lawsociety.org.nz/for-
lawyers/change-your-details. You can contact 
Registry at registry@lawsociety.org.nz.
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We currently have an exciting opportunity for a Commercial 
Lawyer to join our in-house legal team.  Based at our Support 
Office in Mangere, the main focus of the position is commercial 
and consumer law issues - but you will be part of a team which 
provides legal support to all areas of Countdown's business 
as well as to Woolworths' other New Zealand subsidiaries.  
This is a diverse and fast paced role, where you'll have the 
opportunity to get involved in a huge variety of interesting 
and challenging work. 

A strong track record of relevant commercial and consumer 
law experience is essential and you’ll have between 4 and 7 
years post admission experience either in private practice or 
in-house. You’ll be flexible, with a pragmatic and commercially 
focussed approach to solving legal problems. The position 
will see you interacting with a range of internal and external 
stakeholders so key to your success in the role will be your 
superior communication skills.

To be considered for this position you need to hold (or be 
eligible to hold) a New Zealand practising certificate.
In return we offer you the chance to grow your career in 
the one of New Zealand’s largest, most dynamic retail 
organizations.  You'll work in an enjoyable and supportive 
environment and we offer a range of benefits including a store 
discount. 

Send your cover letter and CV to 
juliet.becker@countdown.co.nz by the 13th November 2015

Due to change in personal circumstances I offer for 
sale the Ideal practice for someone looking to take 
the leap into their own practice or wanting a physical 
presence in Hokitika.

All enquiries welcome. This is a great small town with 
very loyal client base and scope for expanding into 
criminal and family law.

Will you take the leap or let life pass you by?

Contact Steve 03 755 8673 
or email: Steve@mjrlaw.co.nz

Hokitika Practice for Sale

Coming Up...

Comments concerning the suitability of any of the below-named applicants 
for the certificate or approval being sought should be made in writing 
to me by 12 November 2015. Any submissions should be given on the 
understanding that they may be disclosed to the candidate. The Regis-
try is now advertising names of candidates for certificates of character, 
practising certificates and approvals to practise on own account on the 
NZLS website at www.lawsociety.org.nz/for-lawyers/law-society-registry/
applications-for-approval.

— Christine Schofield, Acting Registry Manager

 christine.schofield@lawsociety.org.nz 
 04 463 2940  0800 22 30 30  04 463 2989

Approval to Practise 
on own Account
Under s 30 of the Lawyers 
and Conveyancers Act 2006

brown Richard Auger
Godfrey Mark Stuart
Greally Johanne Mary 
Hinchey Luke Patrick
Jacobson Sally Helen
Laing Stephen Charles

richardson Michael John
robertson Ian Andrew
roff Rachel Laura 
Williams Benjamin Grant

Admission
Under Part 3 of the Lawyers 
and Conveyancers Act 2006

Herewini Aroha Letecia Walker 
Salt Oliver Mark

Law Society 
Registry

S E E K I N G  TO  B U Y

A senior & experienced Practitioner seeking to relocate 
to Hamilton is seeking to buy an established, small 
to medium sized general practice law firm based in 
Hamilton.
If you are looking for a succession plan for your clients 
and are looking to sell and/or retire in the next 6 to 12 
months please contact advertising@lawsociety.org.nz 

General Practice Law Firm 

All enquiries will be treated in the strictest confidence.

Robin Cooke Lecture
The 2015 Robin Cooke Lecture will be delivered by Profes-
sor Jeremy Waldron at Victoria University on 17 December.

The lecture is in honour of the late Lord Cooke of 
Thorndon, widely considered one of New Zealand’s 
most influential jurists. A New Zealand judge, he was 
a member of the British House of Lords. Lord Cooke 
was a Lord of Appeal in Ordinary and a member of the 
Judicial Committee of the Privy Council.

A New Zealander, Professor Waldron holds a profes-
sorship at the New York University School of Law, having 
previously been Chichele Professor of Social and Political 
Theory at All Souls College, Oxford University. He has a 
particular interest in legal philosophy.

Construction law essay
The Society of Construction Law is inviting entries for 
its 2016 law essay prize. The competition is open to New 
Zealand residents who are New Zealand tertiary under-
graduate students or who have graduated within the 
previous three years. Proposed topics and the author’s 
or authors’ eligibility must be submitted for approval 
by the Society of Construction Law Systems Manager 
by 13 November. See http://constructionlaw.org.nz.
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FA M I LY  L AW YE R
If you are an Intermediate Level Family Lawyer with 
experience in Trusts, Estates and Conveyancing, we 
want to hear from you.

The Law Store is a small, culturally diverse general 
practice based in Porirua, just 20 minutes from the 
Wellington CBD. You will love our team, our work is 
challenging with a variety of matters to sink your 
teeth into, and we have a desk with your name on it. 
The Law Store encourages and supports Continuing 
Professional Development.

You will need to have a minimum Level 1 Lead Provider 
status for Family Legal Aid (or be close to applying). 
Although we are based in Porirua, you will be required 
to appear in the Wellington and Hutt Valley Family 
Courts, so you will need a full driver’s licence.

Applications close on Friday 20 November 2015.  
Please forward a copy of your CV and covering letter to 
fjc@thelawstore.co.nz. We look forward to hearing from 
you!

Enjoy challenging tax technical work?  Use your tax expertise and stretch your 
intellect in these varied roles.

If you are stimulated by the challenge of resolving difficult tax and legal issues, join 
us and make a difference.  These are intellectually challenging roles working with 
like-minded people committed to providing high quality outcomes.  And you will be 
in a supportive, family-friendly environment that recognises your need for work / life 
balance.

Our Office of the Chief Tax Counsel has positions available in our Public Rulings and 
Disputes Review Units for highly skilled tax lawyers (5+ years’ experience).  These are 
technically complex roles demanding well-honed cognitive ability.  Your strong flair for 
tax legal interpretation coupled with a proven ability to undertake critical analysis will 
be crucial in helping us deliver our objectives.

Success in any of these positions will demand a high level of tax technical skills and 
a sophisticated knowledge of relevant legislation.  Just as important is your talent 
and energy to meet tight timeframes as we deliver a wide range of advice to and on 
behalf of Inland Revenue’s Commissioner.  With your first class written and verbal 
communication skills, you will excel at clearly, concisely, and logically communicating 
your findings.  

To learn more, please refer to the Job Expectation.  To apply, provide your current CV and 
a Cover Letter outlining the skills, knowledge and experience you can bring to the role.  
Please note the starting salary for these positions will be in the vicinity of $95k - $120k 
per annum, subject to previous skills and experience.

If you require further information phone Fiona Ramson on 0800 IR Jobs or 04 890-2126.

The Job Expectation and on-line Application links can be found by searching in the 
‘Careers’ section at www.ird.govt.nz  under the job title or reference no. IRD/1187230

Applications close 29 November 2015.  

SENIOR SOLICITORS / SENIOR TAX ADVISORS

Please contact Jennifer Little for a confidential discussion at: 
Jennifer@jlrnz.com

 Your legal search and recruitment partner 
021 611 416 / www.jlrnz.com

Solicitor/Associate 4+ years’ PQE
Wellington
Supporting this large and leading Local Government and 
Environment Group, this role will see you deal with transactional 
work for public sector and local government clients and advise on a 
range of issues with a focus on property and public works including:

• acquisition and disposal of property;
• easements;
• roading;
• reserves;
• public works; and
• leasing.

The ideal lawyer will have broad property experience, which might 
include exposure to local government and public sector property 
work. They will be technically skilled at drafting transactional 
documents and opinions, managing landonline and e-dealing.  
They will also have a natural talent for networking and building 
trusted relationships with clients.

The opportunity will suit someone looking to gain wider experience 
and develop networks. Part-time school hours will be considered. 

This dynamic and busy practice will expose you to first rate work 
and the opportunity to work alongside some very experienced 
profiles in the legal profession. 

Please contact Jennifer Little for a confidential discussion at: 
Jennifer@jlrnz.com

 Your legal search and recruitment partner 
021 611 416 / www.jlrnz.com

Commercial Property Lawyer  
4-8 years’ PQE
Wellington
A Member of NZ Law Limited, Johnston Lawrence Lawyers offers a variety 
of complex work, real progression opportunities, a commitment to the 
professional development of their people and a collegial and supportive 
culture.

This well positioned and leading mid-sized Wellington law firm is growing 
its talent base in order to meet increasing demand and to strengthen its 
structures for its succession plan.  The firm requires a lawyer with a broad 
commercial property experience to manage:

• Commercial agreements and transactions;
• Commercial, rural and residential property transactions;
• Finance;
• Business structures (companies, joint ventures and limited 

partnerships);
• Trusts (family, charitable and trading).
A strong Academic Transcript along with a genuine interest in business 
and a solutions focused approach is required along with a natural talent 
for networking and developing business opportunities. 

In return, you will be joining a forward thinking, technology savvy, 
dynamic and growing practice that promises access to stimulating work, 
abundant development opportunities, competitive remuneration and a 
fair work/life balance. 
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Anderson Lloyd is a leading law firm with a deep 
and historical footprint in New Zealand. The 
firm has evolved into a team that is recognised 
nationally for their practice in Primary Industries, 
Resource Management and Environmental Law, 
Infrastructure, Urban Development, Financial 
Services and Corporate Advisory. Many of its Partners 
are acknowledged as industry leaders and published 
authors, while others hold directorships with some 
of New Zealand’s leading companies and community 
bodies.

As a result of sustained growth, the firm is seeking 
to secure an ambitious, high calibre Senior Associate 
who is looking for a partnership opportunity in the 
short to medium term. They will have a reputation 
for excellence in their speciality practice area and 
significant business acumen. The individual will 
understand the commercial world that clients 
operate in and engage with them at a strategic level. 
Their legal skills will have been honed and they 
will have not only met clients’ expectations, they 
will contribute to the firm’s culture and results on a 
number of levels. 

The opportunity sits within the firm’s Dunedin office 
to continue to grow and develop their rural practice 
where their reputation is already very strong. The 
successful applicant will bring with them a strong 
commercial law background with a natural affinity 
to the farming sector and a demonstrated ability to 
build relationships. 

With a proven capacity to develop new business 
and nurture existing relationships, internally and 
externally, you will be a key contributor to the firm’s 
direction and growth. Working with like-minded 
individuals you will be collegiate and collaborative 
in your approach with the ability to work as part of a 
dedicated team to further enhance this firm’s offering 
in NZ.

This firm is well renowned for being the trusted 
business advisor in a number of industries across the 
country.

If you would like to join a firm where, once proven, 
progress through to partnership is planned 
and mapped out then please call Shay Peters in 
confidence on (04) 471-9700 or email Shay at 
shay.peters@robertwalters.co.nz 

Senior Associate - Dunedin

 » Innovative ligitation firm
 » Dynamic and social environment
 » Challenging work 
 » Excellent client base
 » Brand new offices in the heart of 

Shortland Street

Rice + Co is a busy and growing central city firm bringing a fresh and 
innovative approach to litigation. Recognised as 2015 New Zealand 
Law Awards finalist for Litigation and Dispute Resolution Specialist 
Law Firm of the Year, Rice + Co acts for a range of nationwide 
insurance and local government clients.

Senior litigation and dispute resolution lawyer
6  Y E A R S ’  E X P E R I E N CE

We are looking for a litigation lawyer with at least six years’ experi-
ence. Specific insurance or local government litigation experience 
would be an advantage.

Litigation and dispute resolution lawyer
2  Y E A R S ’  E X P E R I E N CE

We are looking for an outstanding young lawyer with two years’ 
experience (preferably in litigation) to join our successful team. 
This role offers ample opportunity to assist and attend mediations, 
arbitrations and trials, all over the country, with some of the best 
in the business.

The ideal candidates will be excellent communicators, be able to 
think outside the box and enjoy being team players. Joining Rice + Co 
will provide career development, a dynamic, social and supportive 
environment and a competitive remuneration package. If, like us, you 
are passionate about the law and are going places then we want to 
hear from you. Please send your CV to laura@riceandco.nz

The Crown Solicitor at Whangarei has a vacancy for 
an intermediate/senior prosecutor. This presents 
an opportunity to participate in the conduct of 
criminal prosecutions in the Northland District 
Courts as well as in the Whangarei High Court. 
Other work within the firm’s litigation practice is 
also envisaged.

Applicants should have a minimum of 3-5 years’ 
post admission experience.

This position allows for a lifestyle choice of sun, 
surf, sand and the great outdoors, without losing 
the opportunity to be involved with the quality and 
variety of work found in larger cities.

Applications will be dealt with in confidence and 
should be forwarded along with a current CV, 
no later than 11 December, 2015 to:

neilb@mwis.co.nz          

The Practice Manager
Marsden Woods Inskip & Smith
P O Box 146
WHANGAREI

C R O W N  P R O S E C U TO R
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Intermediate Criminal Lawyer 
PAL 2
Public Defence Service, Christchurch

Vacancy 26891

The Public Defence Service has a commitment to 
providing independent, high quality, timely, legal advice and 
representation in a full range of criminal cases including 
providing professional leadership of the Duty Lawyer Service.

We are seeking an Intermediate Lawyer to join our office 
at Christchurch. Reporting to the Deputy Public Defender, 
Christchurch, your enthusiasm and skills will contribute to 
the delivery of high quality defence service services in the 
summary and trial jurisdiction.

This position presents an opportunity to contribute to the 
significant development of criminal defence services in 
New Zealand. You will have strong advocacy skills, will be 
able to work in a team, relate well to people from diverse 
backgrounds and manage a high caseload, largely comprised 
of jury trial work. As part of this role you will also mentor and 
assist junior lawyers within the office. You will require a PAL 2 
(Cat 2) approval rating.

This is an opportunity to advance your legal career in a 
busy, challenging and supportive environment. The Public 
Defence Service can offer you a commitment to your ongoing 
professional development, a competitive salary and the 
opportunity to make a contribution to the legal profession in 
New Zealand.

Senior Criminal Lawyer  
PAL 3 or 4
Public Defence Service, Christchurch

Vacancy 26890

The Public Defence Service (PDS) is a dedicated criminal 
defence practice providing high quality and independent legal 
advice and representation to legally aided clients.

The PDS, Christchurch, is looking for people who are 
passionate about criminal justice issues, have a strong work 
ethic, are excellent communicators, and are able to build and 
maintain strong working relationships. We seek client focused 
people who wish to practise criminal litigation in a team 
environment.

The PDS model provides defence lawyers with interesting and 
varied work in a well managed and professional workplace. 
PDS is collegial, non-competitive, and dedicated to serving 
our clients. We place a strong emphasis on regular training 
and learning opportunities for our lawyers. You will more than 
meet your CPD requirements at PDS. PDS gives experienced 
lawyers opportunities to mentor and become leaders in the 
office and in the profession.

For seniors a significant part of this role will include mentoring 
and leading your own team of junior and intermediate lawyers. 
Develop your managerial experience and leadership skills and 
gain the satisfaction to be achieved from having a real impact 
on the calibre of criminal defence lawyers in NZ.

You will report to the Deputy Public Defender Christchurch.

To apply, please go to the Ministry of Justice vacancies 
website http://careers.justice.govt.nz/Pages/Vacancies.aspx 
click on the position job title and follow the instructions. 

Applications close Sunday, 15 November 2015.

Legal Counsel or 
Senior Legal Counsel
• Wellington or Auckland based

• Complex litigation and in-house advisory 
services

• Multidisciplinary project environment

The Commission’s purpose is to achieve the best possible 
outcomes in competitive and regulated markets for the 
long-term benefit of New Zealanders.

The Commerce Commission is seeking a commercial 
litigator or competition lawyer with strong academic 
credentials and excellent advisory skills to join our 
Competition Legal team. The successful applicant will 
be involved in a wide variety of projects that are of 
real importance to the New Zealand economy and its 
consumers.

The Competition Legal team initiates, manages and 
advises on litigation under the legislation enforced by 
the Commission, particularly under the Commerce, Fair 
Trading and Credit Contracts and Consumer Finance Acts. 
It also defends appeals and judicial review challenges 
arising out of the Commission’s work in these areas, 
contributes to investigations and provides legal advice and 
strategic input. 

You will have a docket of work that is stimulating and 
challenging, and you will be part of a team where you and 
your colleagues are respected specialists. 

To be successful in this position you will have a depth of 
experience in the following areas:

• Advising on major commercial litigation, and/or 
competition law (New Zealand or overseas)

• Working with external and internal specialists, counsel 
and witnesses

• Legal drafting and advocacy

• Helping solve real problems in mixed discipline teams

• Planning projects and achieving project goals

Ideally you will have private law firm experience. You will 
demonstrate leadership qualities and be able to exercise good 
independent judgement.

The Commerce Commission offers competitive 
remuneration packages and ongoing professional 
development in a modern and supportive work 
environment. 

For a copy of the position description please contact Janet 
Rees on 04 924 3719. To apply for this position, please 
email a cover letter, your CV and academic transcript to 
work@comcom.govt.nz. 

Applications close Friday 20 November 2015 
at 5pm.

www.comcom.govt.nz/careers
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OUTSTANDING CAREER OPPORTUNITIES                                                        
Jackson Russell is one of New Zealand’s oldest law firms. We have provided legal services for over 170 years. Our Property 
and Personal Client Team is growing and we are pleased to offer two fantastic career opportunities. Jackson Russell has 
great clients and both positions offer a wide variety of work, plenty of client contact and a friendly and supportive team 
environment.

For more information or to apply for either of these positions, please see www.jacksonrussell.co.nz or contact Janet Lee Martin at 
jleemartin@jacksonrussell.co.nz  or ph 09 300 6921. Direct applications are preferred.  All applications will be treated in confidence.

INTERMEDIATE/SENIOR PRIVATE CLIENT LAWYER

We are looking for someone who:

•  has 4–7 years’ private client experience;

•  has excellent drafting skills with an eye for detail;

•  is strong technically with excellent oral and written 
communication skills;

•  has a practical approach to their work and a great 
attitude; and

•  has experience in a wide range of private client work 
including trusts, wills, EPOA’s, estates and property 
matters.

JUNIOR/INTERMEDIATE LEGAL EXECUTIVE

We are looking for someone who:

•  has an excellent understanding of residential and 
commercial conveyancing practices;

•  has strong technical skills as well as excellent oral and 
written communication skills;

•  works well under pressure;

•  has great problem-solving abilities; and

•  has a proactive approach and is able to work 
autonomously as well as within a team.

C&M Legal is a litigation law firm based in New Plymouth. 
Home to the Crown Solicitor’s Warrant in New Plymouth, 
the firm also has a thriving civil practice and requires an 
experienced high performing litigator.

The successful applicant will need to have 5 years’ plus 
litigation experience in either the criminal or civil jurisdiction.  

This energetic firm will expose you to top quality work as 
well as being able to o� er you exceptional work life balance 
that Taranaki o� ers.

An attractive salary package will be o� ered to the successful 
applicant (commensurate with experience) with excellent 
partnership prospects.

C&M Legal are a specialist litigation firm in Taranaki and are 
the o� ice of the Crown Solicitor in New Plymouth.

We are seeking an enthusiastic litigator to enjoy both the 
professional and life style opportunities Taranaki has to o� er.

The successful applicant will have the opportunity to work 
in both the criminal and civil jurisdiction.  

The successful applicant will have:
• A sound academic record.
• Strong written and oral skills.
• Ability to conduct detailed legal research.
• A great work ethic is essential.

Please apply in writing with your CV to: The Practice Manager C&M Legal, PO Box 8217, New Plymouth 4342
Or email: tpf@candmlegal.co.nz. Applications close 27 November 2015.

Litigator Required
A S S O C I A T E  L E V E L

Junior Litigator
G R A D U A T E  T O  2  Y E A R S ’  P Q E
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AUCKLAND 
LAW SCHOOL

Warren Swain, Chris Noonan, Anna Hood, Andrew Erueti, An Hertogen and Craig Elliff e have recently been appointed Faculty 
members at the Auckland Law School. Their appointments add to our strengths in Public and International Law and in 
Corporate and Commercial Law.

The Auckland Law School has the largest faculty and off ers the widest range of undergraduxate and postgraduate law 
courses in New Zealand. It has the highest entry standards, an extensive study abroad programme, and provides a wealth of 
opportunities for students to participate in international competitions, community placements, and the Equal Justice Project.

The Auckland Law School is ranked the best law school in New Zealand and one of the best law schools 
in the world. (QS World University Rankings in Law)

Leaders in Law
Meet our new Faculty Members

For more information visit:
law.auckland.ac.nz/leaders

or visit us on Facebook:
facebook.com/akllawschool
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