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Available in hard copy or online format, the Resource 
Management Bulletin is published eight times a year 
and is essential for those who need to understand 
resource management issues, the thinking of law-makers 
and government agencies, problem areas and future 
developments in resource management. Authors vary 
from month to month, with Trevor Daya-Winterbottom 
being the general editor and consulting editors including 
Judge Laurie Newhook, Richard Brabant, Vernon Rive and Kenneth Palmer.

Visit: http://www.lexisnexis.co.nz/en-nz/products/resource-management-bulletin.page

Gives you all your practical legal tools in one 
intuitive online portal, covering 14 topics, 30+ 
subtopics with overviews, over 100 guidance 
notes, and 25 checklists, forms and precedents. 
Relevant legislation and cases are also included, 
displayed in an intuitive format so you have all 
your practical legal tools in one place.
 
Visit http://www.lexisnexis.co.nz/practicalguidance/
resourcemanagement

In this comprehensive fifth edition, 
the authors introduce modern 
environmental law, its sources 
and institutions; before turning 
to focus on the Resource Management 
Act 1991 and other key pieces 
of environmental legislation. This 
book is intended primarily for legal 
and other practitioners working 

in environmental and resource management law, 
but will also be useful for students of environmental 
and resource management law courses.

Provides a straightforward 
introduction to resource 
management law for tertiary law 
and planning students, and junior 
practitioners. It explains the main 
statutory provisions; includes 
summaries of the leading cases, 
suggestions for further reading 
and prepares students for exams 

by including practice exam questions and answers.

Visit lexisnexis.co.nz/store to purchase
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Financial Synergy Limited offers a cash flow 
funding solution for lawyers to help take 
the pressure off your internal cash flow 
requirements.

Simply visit www.financialsynergy.co.nz  
to apply.

Practice Fee Funding is easy to apply for  
and takes the headache out of coming up  
with this additional cost to your business.  
All interest charges are transparent and 100% 
tax deductible.

Financial Synergy has been providing this  
funding service for the past ten years to Lawyers 
throughout New Zealand.

Deadline for applications is 16th June 2017.

For more information please contact Cara Smith  
or Kathryn Williamson on 0800 379 637 or  
email: info@financialsynergy.co.nz

www.financialsynergy.co.nz

Don’t get  
HAMMERED!

PAY YOUR PRACTICE FEES BY INSTALMENT & PRACTISE LEGALLY

Call  (09) 300 3151 
Email  cle@collaw.ac.nz
Visit  www.collaw.ac.nz

T H I S  W O R K S H O P  W I L L  B E  C O N D U C T E D  A T  Y O U R 
O F F I C E  A T  A  T I M E  S U I T A B L E  T O  Y O U .

C O M M E R C I A L  
A C U M E N
Start to transition your team from lawyers to business 
people. This session will provide delegates with a 
fascinating and practical insight into how to grow 
business through, amongst other things, gaining a better 
understanding of your current clients.



A B O U T L AW TA L K

This is the online edition of LawTalk. LawTalk is published 
monthly by the New Zealand Law Society for the New 
Zealand legal profession. It has been published since 
1974 and available without charge to every New Zealand-
based lawyer who holds a current practising certificate. 
LawTalk is also distributed to other recipients involved 
in the justice system or the legal services industry. These 
include members of the judiciary, Law Society associate 
members, legal executives, librarians, academics, law 
students, Members of Parliament and government agencies. 
Lawyer numbers change over the year, but range from 
12,500 upwards. Total LawTalk circulation is normally 
around 13,100 copies. This online version of LawTalk is 
available on the New Zealand Law Society’s website at 
www.lawsociety.org.nz. 

A B O U T T H E  L AW S O C I E T Y

The New Zealand Law Society was established in 1869. It 
regulates the practice of law in New Zealand and represents 
lawyers who choose to be members. The powers and 

functions of the Law Society are set out in the Lawyers 
and Conveyancers Act 2006. As well as upholding the 
fundamental obligations imposed on lawyers who provide 
regulated services, the Law Society is required to assist 
and promote the reform of the law, for the purpose of 
upholding the rule of law and facilitating the administration 
of justice in New Zealand.

S U B S C R I P T I O N S  A N D  C I R C U L AT I O N

Lawyers who want to access LawTalk online only may 
email subscriptions@lawsociety.org.nz stating “please 
cancel LawTalk hardcopy” and advising their name, lawyer 
ID (lawyer login), workplace and address. This information 
is needed to ensure that names are extracted from the 
automatic mailing list generation program. The hardcopy 
LawTalk subscription will then be cancelled. Non-lawyers 
and lawyers based outside New Zeland may subscribe 
to LawTalk by emailing subscriptions@lawsociety.org.nz. 
Annual subscriptions may be purchased for NZ$145 
(GST and postage included) for dispatch within New 
Zealand, with rates on request for overseas.

S U B M I S S I O N  O F  M AT E R I A L

All contributions, letters and inquiries should be directed to 
the Managing Editor, LawTalk, PO Box 5041, Wellington 6040 
or editor@lawsociety.org.nz. Information on appointments 
and other changes in the legal profession is welcomed and 
should be emailed to editor@lawsociety.org.nz. Intending 
contributors of articles and other input should contact 
the Managing Editor in advance. The New Zealand Law 
Society reserves the right to edit all material submitted 
for publication.

D I S C L A I M E R

Unless it is clearly indicated, the views expressed in LawTalk 
are not to be taken as those of, or endorsed by, the 
New Zealand Law Society. No responsibility whatsoever is 
accepted by the New Zealand Law Society for any opinion, 
information, or advertisement contained in LawTalk.

E N V I R O N M E N TA L S TAT E M E N T

LawTalk is printed on Sumo Matte. This is an environmen-
tally responsible paper. Forestry Stewardship Council® 
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Born in Auckland to a French 
mother and an Italian father, 
Antonio Cozzolino spent about half 
of his life in growing up in Europe. 
In New Zealand, Antonio attended 
Sacred Heart College in Auckland.

He’s now taken a break from his 
legal career to devote himself full-
time to being selected to represent 
New Zealand in the 2020 Olympics as 

Former Russell McVeagh 
solicitor, full-time windsurfer

PEOPLE IN THE LAW

BY ANGHARAD 
O’FLYNN

a windsurfer. He is currently ranked 
world number 67 in the RS:X class, 
and has been as high as 46. Antonio, 
who is 30, was admitted in June 2013.

What’s your Bachelor 
of Arts major in?

“French and Linguistics. I grew 
up speaking French, Italian and 
English so I was very interested in 
languages. For a long time, I thought 
that my career would involve lan-
guage. As it turns out it did, though 
not in the way I had imagined.”

Do you remember why your 12-year-old 
self thought “yes, windsurfing” instead 
of a more ‘traditional’ school sport?

“Well to start with, if I could go back in time, I would 
tell my three-year-old self ‘tennis’. I don’t remember 
exactly what I thought but I have a random collection 
of memories from that time.

“The first one is simply the sense of freedom that 
windsurfing gives you. You are master and commander. 
That’s a very liberating feeling because, of course, at 12 
years old, you are tethered to your parents and to your 
school. You are also a long way off being able to drive 
a car by yourself. So yes, freedom certainly contributed 
to my affection for the sport.

6



“What really got me though was a time about six 
months after I had started windsurfing. I remember 
it clearly. I was standing behind the couch watching 
Barbara Kendall in the last race at the Sydney Olympic 
Games (she claimed bronze) and said to my parents with 
such naive conviction: ‘I’m going to do that. I’m going 
to go to the Olympics.’ Well, I haven’t just yet, but I’m 
certainly going to try my best to.”

Law can be quite a serious profession with 
rules, regulations and itchy wigs. Windsurfing 
seems like a free spirited, no holds barred 
type of choice – without the wigs. Why did 
you choose to work in the legal profession?

[Audible laugh] “Well, actually, windsurf racing is gov-
erned by the Racing Rules of Sailing and quite frequently 
you can find yourself in protest rooms (a type of arbitral 
tribunal where you bring claims for incidents on the 
racecourse) arguing about real and even precedents.

“What appealed to me in windsurfing was the com-
petitive aspect, so it is perhaps just by chance that I 
became passionate about the wind and waves rather 
than some other competitive pursuit.

“The law too, however, is a competition, or at least 

the work of a litigator is. I was always very interested 
in finding rules around the rules, oddly interested in 
process and justice, and quick to want to speak for those 
less able to.”

You’ve studied law in both Australia and New 
Zealand. What – if any – are the differences 
between the tertiary education systems?

“Well, that’s really quite hard to comment on because 
my study in New Zealand was undergrad, whereas my 
study in Australia was for a masters degree.

“What I can say is that we significantly underrate the 
quality of our tertiary providers here in New Zealand. 
When I studied in Sydney, yes the buildings were his-
toric, beautiful and fancy. And yes, the university flew 
in the leading experts to lecture in the many interesting 
courses on offer. But the reality is that I think the quality 
of my learning was just as good if not better, here in 
Auckland.”

7
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While working at Russell McVeagh, you were 
also the Chair of the NZLS Auckland Young 
Lawyers’ Committee from 2015 until this year. 
Can you tell me a bit about your time there?

“In a nutshell I oversaw, with varying degrees of 
involvement, all the events that we held for young 
lawyers.

“The AYL’s main objective is to promote collegiality 
among the young members of the profession. In practice 
that meant holding regular social and educational events 
that appealed to our members. I really enjoyed my time 
with the Law Society and I am proud of many of the 
things we did.”

Personal legal career highlight so far?
“Difficult to choose just one. I have been privileged to 

work with such a great bunch of people and I probably 
won’t fully appreciate that for years to come. In par-
ticular, Sarah Armstrong, Malcolm Crotty and Richard 
McIlraith – they invested heavily in my development 
and I’m very grateful for it.

“People aside, I very much enjoyed organising a 
hearing for the Court of Arbitration for Sport held at 
Russell McVeagh on behalf of the Oceania Registry, which 
normally sits in Sydney.”

Personal windsurfing career highlight so far?
“Again, difficult to pick just one.
“2011 was easily my best year (so far), I was on the 

verge of consistently cracking the Top 10 barrier, and 
was frequently pushing the best guys in the world in 
individual races. So, I have fond memories of that time.

“But my real highlight was not so much a result of 
personal achievement. In 2008 my very close friend, Tom 
Ashley, asked me to be part of his training group in the 
lead-up to the Beijing Olympics. That entire experience 
was very special, particularly because he won gold (in 
the sailboard class).

“It was all quite surreal, and nice to have felt that 

perhaps, even if only in a small way, I contributed 
towards that.”

How are you preparing for the mindset change 
between a professional, full-time job as a 
lawyer to a professional full-time sportsman?

“Well, the mindset is actually the same. You’re trying 
to be really good at something. If anything though, it’s 
probably a matter of bringing that lawyerly ‘no stone 
unturned’ approach to the sport. Be more strategic, work 
smart, work hard and all those other clichés you can 
think of.”

Aside from windsurfing, what do you do 
to disengage from a stressful day?

“I have a broad range of interests which I turn to for 
relaxation. Cinema is one of them.

“I really enjoy music as well. I was never put through 
any music school or anything as a child, much to my 
frustration, so a few years ago I just thought ‘well, stuff 
it’. I bought a piano and a guitar and taught myself how 
to play. It’s still a work in progress but I really enjoy it 
and it’s (mostly) relaxing.

“Dance is another pastime that I very much enjoy, 
and I try to do as much as I can.

“Generally, it’s fair to say I’m pretty sporty. I do a lot 
of running, cycling and tennis.”

Other hobbies?
“Anything tech-related I’m also very interested in. I enjoy 
web design and I appreciate good marketing, and have 
a big interest in fashion – though my wardrobe for the 
next few years will consist mostly of wetsuits and board 
shorts.” ▪

If you would like to donate to Antonio to help him in 
his endeavours and keep up with what he’s doing, 
visit www.cozzolino.nz
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Justice Randerson retires 
from Court of Appeal

Justice Anthony Randerson has retired 
from the Court of Appeal. A final sitting 
of the Court was held on 26 May. His 
appointment to the Court of Appeal on 1 
February 2010 meant he was the longest 
sitting current member on his retirement. 
Justice Randerson was appointed to the 
High Court in October 1997 after becoming 
Queen’s Counsel in 1996.

Chief Employment 
Court Judge retiring

A special sitting of the 
Employment Court will 
be held in Auckland on 
7 July to farewell Chief 
Judge Graeme Colgan 
after 28 years as a Judge 
of the Employment Court 
and its predecessor, the 
Labour Court. Admitted as a barrister and 
solicitor in 1976 and becoming a barrister 
sole in 1987, he was appointed a Judge of 
the Labour Court in 1989 when aged 35. 
He was and remains the youngest appoin-
tee to the specialist employment courts 
since their establishment in 1894. He was 
appointed Chief Judge in 2005.

Harkness Henry 
promotions

Hamilton firm Harkness Henry has 
announced three promotions.

Geraldine Austin has 
been promoted to Senior 
Associate. Geraldine was 
admitted as a barrister 
and solicitor in 2003 and 
joined the firm the same 
year. She specialises 
in residential property, 
relationship property and estate planning.

The Chief Justice of the United 
States, the Honourable John G 
Roberts Jr., will visit Victoria 
University of Wellington’s Law 
School in July.

Chief Justice Roberts will teach 
a four-day executive development 
course, The United States Supreme Court 
in Historical Perspective, alongside 
Professor Richard J Lazarus of Harvard 
University, at Victoria’s Law School.

The course will examine how the 
role and operation of the United 
States Supreme Court have changed 
over time, and consider the individ-
uals and events that prompted these 
changes, as well as their contempo-
rary significance.  

Chief Justice Roberts will also 
speak at an evening session in 
Wellington on 26 July, in conversa-
tion with Victoria University’s Pro 
Vice-Chancellor and Dean of Law, 

US Chief Justice John 
Roberts to visit Victoria 
University’s Law School

Professor Mark Hickford. 
Professor Hickford describes 

the upcoming visit as a rare and 
special event. “This will be an 
unprecedented opportunity for 
New Zealanders to hear from one 
of the world’s most recognised and 
respected legal minds.

“Further, we are delighted to offer 
members of the New Zealand legal 
community the chance to learn 
directly from Chief Justice Roberts 
and Professor Lazarus,” he says. 

“As one of the top 50 law schools 
in the world, and ranked first for 
research quality in New Zealand, 
Victoria’s Law School seeks to 
make a powerful contribution to 
the intellectual life of our country.

“Chief Justice Roberts and 
Professor Lazarus each have excep-
tional knowledge and insight to 
share. It’s an honour to host such 
distinguished guests.”

People in 
the Law
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Erica Quilter has been 
promoted to Associate. 
Erica has experience in 
all aspects of property 
law, with a focus on the 
sale, purchase and leas-
ing of commercial prop-
erty. She was admitted in 
October 2002 and has spent time practising 
in the United Kingdom.

Robert Davies has 
been  promoted  to 
Associate. Robert was 
admitted in 2014 and 
joined the firm that year 
after having previously 
worked as an environ-
mental planner in a 
planning consultancy, and as a complaints 
assessor. He specialises in environmental, 
alcohol licensing, employment and health 
law.

Shane Elliott joins 
Blackstone Chambers

Shane Elliott has joined 
Blackstone Chambers in 
Auckland as a barrister 
sole. Shane previously 
worked in general civil 
litigation at Russell 
McVeagh and Bell Gully, 
and was also a Crown 
prosecutor at Meredith Connell. He has a 
broad range of civil and regulatory experi-
ence and specialises in civil and regulatory 
litigation – particularly health and safety 
and FTA/consumer finance matters.

Johanna McDavitt 
awarded 2017 Ethel 
Benjamin Scholarship

Johanna McDavitt 
has  been awarded 
the 2017 New Zealand 
Law Foundation Ethel 
Benjamin Scholarship, 
awarded annually to out-
standing New Zealand 
women law graduates 
for post-graduate study. The award is worth 
up to $50,000. Johanna studied at Victoria 
University and graduated with LLB(Hons) 

with first class honours and a BA in interna-
tional relations. She completed her studies 
in 2013. She was admitted as a barrister and 
solicitor of the High Court in December 
2014 and is a solicitor in the competition 
and regulatory team at Simpson Grierson 
in Auckland. She plans to study towards 
an LLM at Harvard University. The focus of 
her study will be on antitrust (competition) 
law and financial markets regulation.

David nicoll appointed 
to Heritage nZ Board

Auckland lawyer David nicoll has been 
appointed to the Heritage New Zealand 
Board. Admitted in December 1984, Mr Nicoll 
has experience in governance and fundrais-
ing in the heritage and cultural sectors. This 
includes being a founding Trustee of the 
Auckland Museum Foundation. He is also 
associated with the Melanesian Mission and 
other Auckland heritage projects.

Andy Locke appointed 
Baldwins partner

Andy Locke has been 
appointed a partner of 
Baldwins Intellectual 
Property. He has over 17 
years’ specialist expe-
rience in patents and 
registered designs and 
joined Baldwins in 2012 
when he relocated to New Zealand with his 
family from the UK where he is a qualified 
patent agent. Andy was a partner of a UK 
patent attorney firm and is qualified as 
a patent attorney in New Zealand and 
Australia.

Warren Brookbanks 
awarded Visiting 
Professorship

AU T L aw  S c h o o l ’s 
Professor  Warren 
Brookbanks has been 
awarded a Visit ing 
Professorship by the 
Leverhulme Trust and 
he will take it up in the 
first three months of 
2018. Professor Brookbanks will be based 

at Northumbria University Law School in 
Newcastle-upon-Tyne, England, working 
on a number of projects in the areas of 
criminal law and mental health law in 
collaboration with academic staff from 
Northumbria Law School. The objective 
of the Visiting Professorship award is to 
enable a distinguished academic based 
overseas to spend between three and 12 
months at an English university to enhance 
the skills of academic staff or the student 
body within the host institution.

Luke Cunningham 
Clere Principal

Luke Cunningham Clere 
has appointed Richard 
May as a Principal. He 
represents and advises 
both public and pri-
vate sector clients, and 
specialises in company, 
insolvency and admin-
istrative law matters. Before joining 
Luke Cunningham Clere in 2014 Richard 
was a Senior Associate in the Perth and 
Melbourne offices of a major international 
law firm.

Three join Webb 
Henderson 
Auckland office

Graeme Quigley has joined the firm as 
a partner. He was admitted as a barris-
ter and solicitor in February 1988 after 
graduating BA, LLB and was a partner 
for over 20 years with Russell McVeagh. 
As a corporate practitioner he has acted 
for domestic and international corporate 
clients, private equity and investment 
funds, infrastructure investors, and boards.

Ashton Goatley has joined the firm as 
a senior solicitor. Admitted in 2013 after 
graduating BA, LLB(Hons) he is a corporate 
and commercial lawyer. His experience 
includes joint ventures, mergers and 
acquisitions, corporate governance matters 
and commercial contracts. He previously 
worked in Russell McVeagh’s corporate 
advisory group.

Alexandra Flaus has joined the firm as 
a solicitor. She was admitted in 2015 after 
graduating with BSc, LLB(Hons). She has 
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experience advising on a broad range of 
corporate and commercial matters includ-
ing mergers and acquisitions, corporate 
governance matters, restructuring, joint 
ventures and commercial contracts.

Chair of Health 
Practitioners Disciplinary 
Tribunal reappointed

Auckland barr is ter 
David Carden has been 
reappointed as Chair of 
the Health Practitioners 
Disciplinary Tribunal, 
for a three-year term. 
His re-appointment 
follows three years 
as Chair preceded by several years as a 
Deputy Chair. The Tribunal is responsible 
for disciplinary processes for 21 health 
professions throughout New Zealand. Mr 
Carden has practised as a barrister focusing 
on alternative dispute resolution in recent 
years, including a term as President of 
the Arbitrators’ and Mediators’ Institute 
(AMINZ).

Hollister-Jones 
Lellman promotions

Tauranga firm Hollister-Jones Lellman has 
promoted three of its lawyers.

Richard Jenson has 
become Principal of the 
firm. Admitted in 2008 
and a Crown Counsel 
since 2011, Richard is a 
Senior Crown Prosecutor. 
He specialises in all 
aspects of criminal pros-
ecutions in the District and High Courts, 

proceeds of crime, regulatory work and 
jury trials.

Hayley Sheridan , 
also a Senior Crown 
Prosecutor at the firm, 
has been promoted 
to Associate. Hayley 
was admitted in 2007 
and joined the firm in 
2009 after working as a 
judges’ clerk at Auckland High Court. She 
specialises in criminal prosecutions and 
regulatory work and appears in the District 
and High Courts.

Jo Tisch has been 
promoted to Associate in 
the family law team. Jo 
was admitted in 1991 and 
worked in Christchurch 
until moving to Tauranga 
in 1999. After taking a 
career break she joined 
the firm’s family law team in 2013. She 
specialises in relationship property and 
trust disputes.

Cooney Lees Morgan 
appoints new partner

Mary Hill  has been 
appointed a partner at 
Cooney Lees Morgan. 
After graduating BA, 
L L B ( H o n s )  a t  t h e 
University of Canterbury 
she was admitted in 
January  2000 and 
began practice in Auckland and later 
completed a Master of Commercial Law 
at the University of Auckland. Mary 
joined Cooney Lees Morgan in 2004 and 
has 15 years’ experience as a litigator. 

She specialises in resource management 
and local government law, and regularly 
engages in mediation and other forms of 
ADR.

Chris Thomsen now 
Fletcher Vautier 
Moore partner

Chris Thomsen  has 
joined the partnership 
at Nelson-Tasman firm 
Fletcher Vautier Moore. 
Admitted in 2004 and 
practising in Dunedin 
before moving to the 
area in 2015, Chris spe-
cialises in resource management and local 
government law, and has a civil litigation 
practice. He has local authority, private 
and NGO clients. He has been a member 
of the Otago Rugby Union Judicial Panel 
and the Tasman Rugby Union complaints 
review officer.

Julie Maxton awarded 
Honorary Doctorate

Legal academic and Royal Society 
Executive Director Julie Maxton has been 

Mediator

04 915 0782  |  021 342 947
hayden.wilson@kensingtonswan.com

For pragmatic resolution  
of disputes contact  
Hayden Wilson BA, LLM
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awarded an honorary Doctorate in Law by 
the University of Canterbury. Dr Maxton 
began her career at the University of 
Canterbury after studying law at University 
College London. She became Professor of 
Law at the University of Auckland in 1993 
and the first female Dean in 2000. She was 
appointed Registrar of the University of 
Oxford in 2006 and Executive Director of 
the Royal Society in 2011, the first woman 
to be appointed to those roles.

Garth Gallaway 
appointed to 
Creative nZ board

Chapman Tripp Christ-
church partner Garth 
Gallaway  has been 
appointed a board member 
of Creative NZ. He has 
extensive experience in 
civil litigation, insurance 
law, and health and safety 
defence work. He is also experienced in 
alternative dispute resolution, especially 
mediation. Mr Gallaway is the Chair of the 
Arts Foundation of New Zealand Trustees.

new DLA Piper partner

Katie Carson has joined 
DLA Piper’s New Zealand 
Financial Services team 
as a partner. A graduate 
of Oxford University, she 
has 20 years’ local and 
international experience 
in New Zealand and the 
UK. Katie has practised in partnership in 
New Zealand since 2012. Her specialist 
practice areas include securitisation and 
capital markets, debt restructuring and 
insolvency, fintech, and regulatory and 
product development work.

Sasha Daniels finalist in 
Global Counsel Awards

Spark New Zealand Trading Ltd in-house 
lawyer Sasha Daniels is a finalist in the 
Competition/Individual category of the 
Association of Corporate Counsel Global 
Counsel Awards. The winners will be 
announced in New York on 8 June. The 

finalists represent the winners of the regional 
awards. Mr Daniels was winner of the Asia 
Pacific Competition/Individual award, which 
was announced on 23 March 2017.

nicholas Eketone-
TeKanawa joins 
Bell Associates

nicholas Eketone-TeKanawa has joined 
Auckland f irm Bell 
Associates in Auckland as 
an Associate. He graduated 
from Otago University 
in 2008 with a conjoint 
degree in Law and Arts 
(Japanese) and practises 
law in business, matrimo-
nial matters, trusts, foreign investment and 
immigration. Nicholas lived and worked 
in Japan for 10 years and assists Japanese 
clients both in New Zealand and Japan.

new Fee Langstone 
associates

Auckland firm Fee Langstone has appointed 
three associates.

Fran Darlow joined the 
firm in 2013 after return-
ing from several years 
practising insurance law 
in London. Fran’s expe-
rience includes advising 
and acting on property 
insurance matters, including earthquake- 
related work, general and product liability 
claims, and professional 
negligence claims, as 
well as experience in 
general civil litigation.

Andrew Durrant has 
been with the firm since 
2011. Andrew has worked 
on matters relating to 
property insurance, business interruption 
insurance, liability insurance, professional 
negligence and product 
liability claims, financial 
markets/securities law, and 
civil litigation work.

J a m e s  D y m o c k 
worked for the firm 
from 2007 to 2009 before 
heading to London, then 

re-joined in 2014. James has litigation expe-
rience acting for insurance and reinsurance 
companies, Lloyd’s syndicates and inter-
mediaries. He has particular expertise in 
financial institutions, casualty (general and 
product liability), professional liability and 
construction and property risks, including 
business interruption.

Fiona Jagiello new 
McVeagh Fleming 
Associate

Fiona Jagiello has been 
appointed an Associate 
a t  A u c k l a n d  f i r m 
McVeagh Fleming. She 
began her career with 
the firm and recently 
returned after two years 
in London as a legal 
counsel. Fiona has extensive experience 
in drafting and negotiating commercial 
contracts and completing corporate trans-
actions. Her main practice areas include 
supply and distribution contracts, business 
sales, mergers and acquisitions, corporate 
restructures, franchise agreements and all 
areas of property work from conveyancing 
to leases and subdivisions.

Cheryl Gwyn reappointed 
Inspector-General

Cheryl Gwyn was reappointed Inspector-
General of Intelligence and Security for a 
term of three years, commencing 5 May 
2017. Before she took up the role in 2014, 
Ms Gwyn was Deputy Solicitor-General at 
Crown Law. She has previously been a part-
ner at two law firms, a Deputy Secretary 
for Justice and Acting Solicitor-General and 
Chief Executive at Crown Law.

norling Law appoints 
Associate

Anna Cherkashina has joined Auckland 
firm Norling Law as an Associate. Anna, 
who is fluent in Russian, specialises in 
commercial litigation and has appeared 
as counsel in the District Court, High Court 
and Court of Appeal. She has a special 
interest in insolvency, debt recovery and 
security enforcement.

PEOPLE IN THE LAW
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with a top-tier Melbourne firm. Kirstin 
specialises in all aspects of commercial 
property, property development and 
leasing, as well as trusts and elder law.

Iva Wright joined the 
firm in 2014 after inter-
national practice with 
large law firms in Europe 
and the United States. 
Iva’s practice includes 
intellectual property, 
relationship property 
and trusts matters, as well as personal 
wealth preservation and estate planning.

John Wayne Howell 
joins Mackenzie Elvin

John Wayne Howell 
has joined Tauranga firm 
Mackenzie Elvin as an 
Associate. John Wayne 
graduated from Victoria 
University in 2008 
and began his career 
in Wellington before 
moving to Tauranga in 2014. He specialises 
in litigation with a focus in the areas of civil 
litigation, criminal defence, employment 
and family/relationship property matters.

placed second for its applicant memorial, 
and was named best applicant team overall 
for its speaker scores and memorial scores 
combined.

new Zealand winners 
in Asia Tax Awards 
2017 announced

The winners of the three New Zealand 
awards at the International Tax Review Asia 
Awards 2017 were announced in Singapore 
on 4 May. Sponsored by International Tax 
Review, the New Zealand results were:
• new Zealand Tax Firm of the Year: 

Chapman Tripp.
Other finalists: Bell Gully, Deloitte, eY, 
KPMG, PwC, Russell McVeagh.

• new Zealand Transfer Pricing Firm of 
the Year: Deloitte.
Other finalists: Bell Gully, eY, KPMG, 
PwC.

• new Zealand Tax Disputes and 
Litigation Firm of the Year: Russell 
McVeagh.
Other finalists: Bell Gully, Chapman 
Tripp, Deloitte, KPMG.

Chris Walker joins 
Wynyard Wood

Chr i s  Walker  has 
merged his practice, 
Chris M Walker Lawyer, 
with Wynyard Wood. 
Chris is now practising 
as a consultant from the 
Wynyard Wood High-
brook, Auckland office. 
He has over 30 years’ experience practising 
in trust, property and business law.

Two new Directors 
for Cockcroft d’Young 
Moorhouse

Devonport firm Cockroft d’Young 
Moorhouse, also known 
as Codymo Lawyers, has 
appointed two Directors.

Kirstin Opie is a grad-
uate of the University of 
Auckland. She has been 
with the firm since 2010 
following several years 

Amy Keir commences 
practice as civil barrister

Amy Keir has begun 
practice as a civil barris-
ter. Her areas of expertise 
include employment, 
health and safety and 
insurance matters. Amy 
is based in Christchurch 
and takes instructions 
New Zealand-wide. Admitted to the bar 
in 2005 she was previously an associate 
with Christchurch firm Young Hunter.

Information 
in People in 
the Law
We’re happy to publish infor-
mation about appointments, 
awards and other changes in 
New Zealand’s legal profession. 
Please send your contribution 
to  editor@lawsociety.org.nz, 
along with a jpeg photo if 
appropriate. Material received 
may be edited and announce-
ments should be kept as brief 
as possible. The information 
will also be published in the 
NZLS website On the Move 
section, which is referenced in 
LawPoints each week. 

Outstanding performance 
by Auckland team 
at Jessup Moot

The University of Auckland team won 
four awards at the Philip C Jessup 
International Law Moot Court Competition 
in Washington DC, with one of the team 
named best overall speaker.

The Jessup Moot is the most prestigious 
moot court competition in the world and 
attracts participants from over 550 law 
schools.

The Auckland team, comprising Andrew 
Grant, Michael Greenop, Tiaan Nelson, 
Katy Eichelbaum, with coaches Gretta 
Schumacher and Jack Davies, placed 
second after the preliminary rounds. The 
team then progressed past the first knock-
out round before being narrowly beaten 
in the last 16.

Andrew Grant was ranked best speaker 
from over 650 competitors from 143 coun-
tries. Michael Greenop was ranked as the 
third best speaker overall. The team also 

Three of the team members: from left, Tiaan Nelson, 
Michael Greenop and Andrew Grant.
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The Minister of Justice has 
approved the fees and levies 
payable by anyone who prac-

tises law in the year to 30 June 2018. 
For the 2017/18 practising year there 
will be a reduction in the amount 
which lawyers pay.

This is clearly good news. Law is a 
well regulated profession, and since 
2009 the New Zealand Law Society 
has been responsible for a model 
in which the legal profession pays 
for the costs of its regulation. The 
practising fee is directly related to 
that cost plus two levies which the 
Law Society is required to collect. 
The reduction is the result of effi-
ciencies introduced over the last 

few years by NZLS.
The practising fee does not cover the optional services 

offered by the Law Society and its branches and sections: 
the bar dinners, lunchtime seminars, networking events 
and many other activities which NZLS provides are 
funded by other means, including user pays. NZLS CLE 
Ltd, the biggest legal seminar provider in New Zealand 
is 100% NZLS-owned, but is run completely separately 
(and very successfully, I might add).

The practising fee is set through a detailed budget 
process which covers all the regulatory functions carried 
out by NZLS. This results in the calculation of the amount 
which the profession will need to pay to ensure it can 
carry out its regulation efficiently. The amount required 
for the two levies is advised by the organisations and 
the proposed fee is considered by the NZLS Board and 
then by the Council at its April meeting before going to 
the Minister for approval.

As a member of the NZLS Board I would like to 
acknowledge the excellent work being carried out by 
the regulatory section of the Law Society. There is a 
constant focus on continuous improvement of processes 
and systems, all driven by knowledge of their impact 

Funding the regulation 
of legal practice

on working lawyers and their clients.
The implementation of the Early Resolution Service 

(ERS), more streamlined disciplinary prosecutions, a 
move to a risk-based approach by the Inspectorate, 
and other improvements in technology and complaints 
management are some of the key factors behind the 
level of the fees for 2017/18. Practising certificates are 
now digitally generated, removing printing, postage and 
handling costs. There has also been a slow but steady 
decrease in the number of complaints against lawyers.

Alongside the fee for NZLS regulation are two levies 
which the Law Society is required to collect and to pass 
on to the organisations concerned.

The Council of Legal Education is an independent 
body responsible for the quality and provision of the 
required education and practical legal training needed 
for admission to the High Court as a barrister and solic-
itor. The levy paid by lawyers contributes around 36% 
of the Council’s revenue. The levy has decreased from 
$25 to $22 in the coming year.

The Legal Complaints Review Officer’s latest report, 
for the year to 30 June 2015, shows that the levies from 
lawyers and conveyancers provided all but $12,991 of the 
$1,296,681 revenue received and used to run the Office. 
The Law Society and profession at large have been critical 
of the delays and backlog in the LCRO (see the Letter 
to the Editor on page 19). While increasing the levy 
on lawyers and conveyancers could assist in resolving 
some of the problems, it is clear that the answer lies 
in improving the legislation and processes. The Law 
Society is obviously concerned that this occurs and has 
regular communication with the Office. The LCRO levy 
has gone from $45 in 2010 to $125 this year, which is 
the same as last year.

All lawyers pay for regulation equally. In return our 
clients, the consumers of legal services, receive a high 
quality regulatory regime which has their interests 
at heart which in turn enhances the reputation of all 
lawyers. The current system ensures regulation takes 
place with a deep understanding of the pressures and 
demands of legal practice.

Tim Jones
New Zealand Law Society Vice President (Auckland)

NZLS ACTIVITIES
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successive female President of the branch 
– the only time this has happened in New 
Zealand. Ms Hamilton was admitted in 1991 
and now specialises in all aspects of family 
law, including property, estate matters, and 
child law.
President: Maria 

Hamilton.
Vice President: 

Darren Foster.
Council: Jol Bates, 

Matthew Dixon, 
Richard Stone, 
Nigel Loughnan, 
Robyn Matthews, 
Scott Jefferson.

new ILAnZ officers 
elected

The NZLS in-house section ILANZ has 
elected a new executive committee and 
general committee following its annual 

Practising fees and 
levies for the next 
year

Justice Minister Amy Adams has approved the 
practising fees and levies to fund regulation of the legal 
profession. The components are as follows:

P R A C T I S I n G  F E E S  A n D  L E V I E S ,  Y E A R 
T O  3 0  J U n E  ( G S T n O T I n C L U D E D )

Component 2018 2017

Practising fee $1140 $1192
Legal Complaints Review Office levy $125 $125
NZ Council of Legal education levy $22 $25

Total for barristers sole and 
employed barristers and solicitors

$1287 $1342

Inspectorate fee $380 $385

Total for barristers and solicitors 
on own account, no trust account

$1667 $1727

Lawyers’ Fidelity Fund contribution $320 $320

Total for barristers and solicitors 
on own account, trust account

$1987 $2047

Most lawyers made CPD 
declaration

The end of the third full year of mandatory Continuing Professional 
Development (CPD) came on 31 March 2017. A very high proportion of law-
yers made the declaration to NZLS that they had complied with the CPD 
requirements, with 97.7% having declared compliance by 12 April.

ILANZ award 
winners

The winners of the 2017 ILANZ 
in-house lawyer awards were 
announced at the annual confer-
ence. The winners were:
• Artemis Executive Recruitment 

In-house Innovation Award: 
Helen Davidson, General Counsel 
& Complaints Manager, IPENZ

• AUT Law School Community 
Contribution Award: Eva Hart-
shorn-Sanders for her work with 
the National Council of Women of 
New Zealand, National Women's 
Officer & Public Lawyer, PPTA 

• MAS Young In-House Lawyer of 
the Year Award: Mike Wakefield, 

Senior Solicitor – Regulatory, 
Auckland Council

• Buddle Findlay Public Sector 
In-House Lawyer of the Year 
Award: Tracey Peters, Senior 
Solicitor, Te Puni Kōkiri

• Buddle Findlay Public Sector 
In-House Lawyer of the Year 
Award: Jane Small, Managing 
Counsel (Planning & Network 
Operations), New Zealand Transport 
Agency

• Greenwood Roche Private Sector 
In-House Lawyer of the Year 
Award: Helen Davidson, General 
Counsel & Complaints Manager, 
IPENZ

• Chapman Tripp In-House Team 
of the Year Award: Spark new 
Zealand Legal Team, Spark New 
Zealand

Marlborough branch 
election results

Simon Gaines, a Principal of Blenheim 
law firm Lundons, was re-elected as 
President of the NZLS 
Marlborough branch 
for a fourth term at the 
branch AGM on 26 April.
President: Simon Gaines.
Vice President: 

Jacqueline Eves.
Council: Kent Arnott, 

Gillian Canham, 
Laura McFarlane, Barbara Mead, 
Hannah Reuben, Deeanne Taylor.

Maria Hamilton 
elected President of 
Hawke’s Bay branch

Napier barrister Maria Hamilton was 
elected President of the NZLS Hawke’s Bay 
branch at the branch AGM on 2 May. She 
succeeds Alison Souness and is the third 

Simon Gaines

Maria Hamilton

NZLS questions 
AML legislation 
implementation 
date
NZLS has told parliament’s Law and 
Order Committee that January 2019 is a 
far more realistic date for bringing lawyers 
into Phase 2 of the Anti-Money Laundering 
and Countering Financing of Terrorism 
legislation than July 2018 as currently 
proposed. Presenting its submission, NZLS 
spokesperson Mary Ollivier said the AML/
CFT regime is principles-based, meaning 
the applicable regulations, codes and 
guidelines on Phase 2 must be available 
well in advance. She said their availabil-
ity would be essential to any business 
developing procedures to ensure that they 
meet their obligations under the AML/CFT 
legislation. Continued on page 17...
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Family law is often seen as a 
Cinderella area of law, but those 
who’ve made it their life’s work will 
tell you it’s much more than just 
arguing over who keeps the fridge.

“Some people think of family 
law as emotional fluff rather than 
law,” says Michelle Duggan from the 
New Zealand Law Society’s Family 
Law Section (FLS). “But it offers a 
really interesting combination of 
often complex, meaty legal issues, 
together with practical problem 
solving.”

She says those involved in family 
law are dealing with real problems 
that matter in a very personal way. 
“The magic is that you’re working 
with people; people who want you 
to help them find a solution.”

Those working in family law play 
a significant role at times of high 
stress in their clients’ lives. The 
Holmes and Rahe Stress Scale puts 
separation and divorce second on a 
list of the stresses adults may face. 
It is only surpassed by the death of 

Family Law Section
Power in Numbers
BY SONJA 

DE FRIEZ

that work/life balance is essential.”
Ms Duggan says giving children 

a voice in their parenting arrange-
ments is also immensely rewarding 
and important. “Being able to meet 
with children to find out what they 
think and conveying their views to 
their parents and encouraging the 
adults to take account of their views, 
is an incredible privilege.”

For 20 years the Family Law 
Section has been supporting and 
representing New Zealand’s family 
lawyers – membership now stands 
at just under one thousand.

That’s a significant number of 
lawyers from the Far North to 
Invercargill and, while the issues 
faced by lawyers in different parts 
of the country vary, there is often 
commonality. The FLS is able to 
speak collectively, on issues of 
significance, to government depart-
ments or politicians. “We represent 
lawyers nationally, and we know, 
through our regional representatives 
and our executive members, what’s 
going on in all parts of the country,” 
says Ms Duggan.

“We can work out what the issues 
are nationally, raise awareness, and 
then focus on finding answers.”

As well as family lawyers, the FLS 
membership comprises judges, legal 
academics, legal executives and 
government employees.

Effective campaigning around 
issues like the low numbers of 
family legal aid practitioners in 
some provinces supports all law-
yers. FLS also acts as a conduit for 
the Family Court bench. “When 
there was concern expressed by the 
judiciary about the appropriateness 
of some ‘without notice’ parenting 
applications, we reflected that con-
cern to our members, and encour-
aged them to respect the Family 
Court Rules and best practice.”

Effective campaigning empowers 
the profession and gives credibility 
to FLS members.

Michelle Duggan invites all law-
yers whose work intersects with 
family law to join the FLS. “We 

▴  Michelle Duggan, Nelson-based family lawyer 
and chair of the Family Law Section of the New 
Zealand Law Society

NZLS ACTIVITIES

a partner.
Ms Duggan says the work is “endlessly interesting.”
“We deal with people who have parenting issues and 

issues of personal safety. You may be linking people to 
services or obtaining a piece of paper that is empowering 
those who’ve often had all their power taken away.”

Ms Duggan says lawyers are expected to hear people’s 
often sad and complex stories, and then find a solution, 
often quickly. “You may be acting on a file where, you 
think: ‘what happens if I don’t get this application for 
an Order Preventing Removal or Disposition of Property, 
or a Protection Order done today?’.”

She says the crisis work does place a strain on lawyers. 
But being technically competent and practising well is 
a vital part of coping. “There’s no shame in finding it 
hard – it’s what you do when it’s hard, that is signif-
icant. Having a life outside the practice of family law 
is important. While it might seem like a cliché, having 

Those 
involved in 
family law are 
dealing with 
real problems 
that matter 
in a very 
personal way. 
The magic is 
that you’re 
working 
with people; 
people 
who want 
you to help 
them find a 
solution.
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election. Those elected 
took office at the ILANZ 
AGM during its confer-
ence in Rotorua on 26 
May.
President: Erin Judge.
Vice President: 

Herman Visagie.
Secretary: 

Christopher Guy.
Treasurer: Grant Adam.
General Committee: Caroline 

Beaumont, Beverley Curtis, Katie 
Elkin, Grant Pritchard, Jeremy 
Valentine, Mark Wilton, Sian Wingate.

Gerard Praat continues as 
nelson branch President

The NZLS Nelson branch held its AGM 
on 6 April and Gerard Praat was re-elected 
as President. A new 
Council was elected, 
with Andrew Shaw 
becoming Vice President.
President: 

Gerard Praat.
Vice President: 

Andrew Shaw.
Council: Jacintha 

Atkinson, Gerhard Engelbrecht, Sandra 
Heney, Heather McKinnon, Alex 
Reith, Anjela Sharma, Rob Somerville 

want as many lawyers as possible 
to be part of our section. We want to 
educate the broader law society and 
the general public about the impor-
tance of the work family lawyers do, 
and the greater the membership the 
more representative we really are.

“You can actually make a differ-
ence for other lawyers. If you’ve got 
a great new idea or novel approach, 
and you’ve got it bubbling away in 
your region, we can help spread that 
idea, and facilitate change across the 
country.”

The membership fee of $245 a 
year, she says “is money well spent”.

FLS provides services and support 
for its members, relevant to the 
development and practice of family 
law in New Zealand. “Participation 

provides an opportunity to be 
involved in national practice issues 
that actually make a difference to 
other lawyers and to the practice 
of family law.”

The Family Law Section is actively 
involved in law reform. It has made 
submissions on proposed legislation 
such as the Children, Young Persons, 
and Their Families (Oranga Tamariki) 
Bill and is preparing submissions 
on the Family and Whānau Violence 
Legislation Bill.

Ms Duggan wants the FLS to be 
viewed by the Government as an 
expert resource. She hopes that 
“before they release a draft bill or 
propose changes to Family Court 
Rules or practice, someone thinks 
to say; ‘why don’t we first seek some 

advice from the FLS’,”.
The FLS is also keen on supporting its members to 

practice well. “This is a huge priority for the NZ Law 
Society as well as FLS and we are really aware, through 
first-hand experiences, that there are some particular 
challenges with being a family lawyer.”

Ms Duggan believes the FLS provides enormous 
assistance to those working in the field. “It’s easy to 
become consumed by the practice of family law and it 
can, if you are not careful, burn you out.

“Being involved in the section helps give you a broader 
vision; the section helps you keep current both in terms 
of legal and practice issues and connected to other family 
law practitioners who are dealing with similar issues 
and stresses”. ▪

Sonja de Friez is an Auckland-based engagement 
specialist.

his admission, with a focus on property, 
commercial, trusts, wills and estates in the 
last decade. He is a Notary Public and has 
served on the Rugby Southland Judicial 
Committee for 15 years.
President: Malcolm McKenzie.
Vice President: Philip McDonald.
Council: Janet Copeland, Paul Gray, 

Richard Smith, Mike Mika, Toni Green.Erin Judge

Gerard Praat

Alison Bendall

(Immediate Past President).

Gisborne President 
re-elected

Employment litigation specialist and 
Burnard Bull & Co partner Alison Bendall 
was re-elected President of the NZLS 
Gisborne branch at the branch AGM on 6 
April. A new Council was also elected.
President: Alison 

Bendall.
Vice President: 

Davie Ure.
Council: AJ Baker, 

Alistair Clarke, 
Heather Vaughn, 
Kris Clapham, 
Jonathan Natusch, 
Michael Gordon, Michael Lynch, 
Raewyn Tretheway, Vicki 
Thorpe, William Zhang.

new Southland branch 
President and committee

The NZLS Southland branch held its 
AGM on 7 April, electing a new President 
and committee. Malcolm McKenzie takes 
over as President from Toni Green, who 
served a two-year term. Mr McKenzie 
was admitted in December 1985 and is 
the sole Director of Hewat Galt Lawyers. 
He has practised in Invercargill since 

WiFi 
available in 
NZLS libraries

WiFi is now available in the 
Auckland, Hamilton, Wellington and 
Canterbury NZLS Libraries. This can 
be used to access all subscription 
databases which are available on 
the Library computers, and PDFs can 
be saved to a laptop. Users have the 
choice of a casual daily PIN or a per-
manent password, which gives access 
to the service in all three libraries. This 
can be obtained by providing details 
on a form available from wellington@
nzlslibrary.org.nz

Continued from page 15...
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new Enduring 
Power of Attorney 
forms
The new forms which we have been 
toiling with since mid-March, are not user 
friendly. They are unpopular with secretar-
ial staff and practitioners.

They are far too long. Since EPAs were 
originally introduced they have ballooned 
out from one to 14 pages. They are very hard 
to plough through to get to the essential 
details to show clients. Clients are often 
quite elderly.

The requirement for the full addresses 
of signatories consumes a lot of space and 
is impractical. People can change address, 
possibly the day after signing.

The space allowed for sections B, D, C, F, 
H and J could be compressed and remove 
at least one page of blank paper.

The prescriptive detail required for 
section L will change a lot, as with wills, 
if the donor’s circumstances change or the 
donor wishes to alter the recipients of gifts 
or the amounts.

The forms are poorly set out.
In section N the witnesses’ signatures 

should be on the same page as the 

Letters to the editor

Relationship 
Property 
Survey 2017

NZLS Family Law Section 
members and lawyers practising 
in relationship property matters 
are being invited to participate 
in the NZLS Family Law Section/
Grant Thornton Relationship 
Property Survey 2017. The survey 
was launched on 22 May and will 
close at 5pm on 19 June.

The survey of New Zealand family 
planned to repeat the survey every 
two years to provide a picture over 
time about the practice of this area 
of family law. ▪

To watch Michelle Duggan, chair 
of the Family Law Section, speak 
about the survey, visit  youtu.
be/ 0-QbzhC8lmE. Lawyers who 
want to participate who have not 
received a link to the survey can 
email  family@lawsociety.org.nz.

lawyers has a particular emphasis on relationship prop-
erty practice and aims to provide robust information 
on the role of family lawyers and the special expertise 
they bring to these issues. It will also provide sound 
evidence for use in future law and practice reforms. It is 

party signing as with most other legal 
documents.

All of this takes extra time to prepare 
and have signed, and the forms should be 
reformatted as soon as possible

Errol Macdonald
Levin

The Ministry of Social Development 
was asked for a response to Mr 
Macdonald’s letter. Senior Solicitor 
Theresa Donnelly replied as follows:

The ministry has widely consulted 
throughout the development of these 
forms. We value the feedback we have 
already received from the profession and 
appreciate continuing feedback.

A goal of the revised forms was to pro-
vide additional information to donors and 
to help them make more informed deci-
sions about the implications of entering 
into an EPA. The forms as originally enacted 
contained little in the way of guidance or 
protections and the concern was that this 
led to misuse. An important goal of the 
new forms was to protect donors against 
attorney abuse, and to make both donors 
and attorneys more aware of their rights 
and obligations under an EPA. This is why 
attorneys now have to acknowledge read-
ing the notes.

The new forms are expressed in plain 
English and are aimed at providing donors 
with clear guidance as to selection of the 
options that are available and simplifying 
the selection of options by tick boxes. They 
are also aimed at providing attorneys with 
clear explanations of their powers under 
EPAs and the circumstances in which can 
be used and restrictions on how they can 
be used.

We acknowledge that there are a couple 
of additional options for advisors and cli-
ents to consider but the simplified form and 
tick boxes facilitate selection. We would 
suggest these are the very sorts of things 
that ought to be discussed with donors.

We appreciate that it takes a while for 
new ways of doing things to feel comfort-
able. It is early days for the forms and the 
ministry is actively participating in helping 
practitioners make the forms work for them 
and their clients. It is important to note 
that the forms have been made available in 
an editable format so they can be adapted 
to each client’s requirements. The special 
conditions sections can also be used.

Practitioners are not obliged to use the 
online forms and can design their own from 
the prescribed forms in the Protection of 
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Help Rachel 
fight MS
I’m writing this letter in support of 
my friend Rachel Fernando who is battling 
an aggressive form of Multiple Sclerosis.

I met Rachel 17 years ago at high school 
in Christchurch. A friendly and gorgeous 
girl, Rachel had no shortage of admirers or 
friends. Rachel was a ballet dancer, a rep-
resentative in lawn bowls for Canterbury, 
and a member of the award-winning choir 
Bel Canto at Burnside High School.

At the young age of 23, Rachel was 
diagnosed with MS in her fourth year of 

LCRO complaints 
procedure flawed
I note with interest that NZLS 
President, Kathryn Beck, recently praised 
the courage of lawyers around the world 
in January for standing up for the rights 
of their clients.

It would be marvellous if the lawyers 
in New Zealand could perhaps stand up 
for their own rights in New Zealand and 
indicate to the Government and NZLS that 
the present complaints procedure is not 
working and simply boycott the procedure 
until the Government provides more 
Review Officers.

It is a total injustice and prejudicial to 
both parties when appeals from complaints 
are not heard for 18 months to two years 
or more, and generally by which time 
memories have faulted and often errant 
debtors have left the country or gone broke.

There was a time when lawyers fearlessly 
protected clients and themselves but today 
we seem to be frightened to rock the boat.

Perhaps alternatively some lawyer with 
the time and inclination to file a writ of 
mandamus requiring NZLS to carry out 
their statutory obligations.

The backlog has been the same for 
several years and without extra officers 
(change statute), simply nothing will or 
could improve.

Bruce Dell
Auckland

Mary Ollivier, NZLS General 
Manager Regulatory replies:

The office of the LCRO is an independent 
body charged with providing oversight and 
review of complaints decisions of Lawyers 
and Conveyancers Standards Committees. 
It falls under the operation of the Ministry 
of Justice. It is funded by a levy on all prac-
tising lawyers and conveyancers.

NZLS meets regularly with the LCRO, 
ministry officials and the Minister at which 

the backlog is discussed. The ministry is 
unable to say when legislative reforms that 
are part of an omnibus bill and designed 
to improve efficiency and effectiveness at 
the LCRO office will come into effect. It is 
understood the proposed reforms include 
allowing for more strike out powers and 
no requirement to have hearings in person 
which should go some way to addressing 
the backlog when passed.

NZLS has supported and suggested 
improvements to the capacity of the LCRO. 
For instance, there are now 2-3 highly qual-
ified delegates assisting the LCRO and his 
two deputies. We were concerned to stem 
the growth of the backlog which seems to 
have occurred.

While generally reviews are considered 
in the order in which applications are filed, 
the Legal Complaints Review Officer, Rex 
Maidment, has said that he is open to 
approaches for priority from practitioners 
where a matter is significant and urgent. 
One example of that may be where a 
lawyer has not been paid by a client and 
is currently out of pocket.

The NZLS Lawyers Complaints Service 
continues to provide a timely service and 
around 40% of all complaints received are 
referred to its Early Resolution Service. 
Those complaints are usually closed within 
30 days.

The decisions of the LCRO office are gen-
erally well received and it is apparent that 
much thought and care is put into those 
decisions. Those that are published are 
forming helpful jurisprudence and guid-
ance for the profession and the Standards 
Committees. NZLS will continue to take 
such steps as appropriate to assist the 
LCRO in efficiently dealing with its backlog 
and ongoing work.

studying music and law at Otago University. 
Despite the diagnosis, she embarked on a 
summer clerkship at Simpson Grierson, 
before accepting a graduate offer with 
Kensington Swan in their Construction 
Law Team in Wellington.

Over the past nine years, MS swiftly took 
much of Rachel’s independence and (to a 
certain extent) joy from her life. It has been 
difficult to watch over the years as Rachel 
suffered debilitating attacks seemingly at 
random that would affect her vision, the 
ability to walk unaided, and leave her 
exhausted.

As any lawyer would know, working 
in this profession can be tough, fast-
paced and busy. Rachel’s firm helped her 
manage her work as her health continued 
to decline, but with stress and high-pace 
as a known trigger for an MS relapse, it 
became clear that something had to give. 
It was even harder to watch Rachel give up 
her career in law to focus on her health. I 
have always felt it was all too unfair, that 
MS could happen to someone so deserving.

Despite her physical struggles, Rachel 
is one of the strongest and selfless people 
I’ve had the privilege to know. Since 
retiring from the legal profession, Rachel 
has worked to help others who suffer 
from disabilities; to help others by being 
someone “who gets it”. Rachel achieved a 
Diploma of Professional Counselling and is 
on the journey to complete her Masters in 
Counselling Studies via Massey University. 
It is inspiring to watch Rachel build a 
career out of helping others, when she 
has experienced so much hardship herself.

Rachel has written in her blog about 
MS, how it affects her, and how she plans 
on fighting this disease (please see http://
msodyssey.blogspot.co.nz). In late June, she 
will travel to Singapore to undertake a 
hematopoietic stem cell transplant (HSCT), 
with the aim of halting any further pro-
gression/disease activity from MS. Based 
on several positive factors (Rachel’s age, 
MS type and duration), there is a chance 
that undertaking HSCT may reverse some 
of the damage that has already occurred.
Rachel has never been one to draw atten-
tion to herself or ask for anything. This 
is why I would like to ask your help by 
donating to her Give a Little page: https://
givealittle.co.nz/cause/helpingrachel

Every dollar makes a difference.
I thank you in anticipation,
Jamie Ling
Manager, Content Strategy & 
Commercial, LexisNexis Australia.

Personal and Property Rights (Enduring 
Powers of Attorney Forms and Prescribed 
Information) Regulations 2008. Variations 
within the scope of section 95(2) of the Act 
can also be made. We also note there are 
commercially available versions of the forms.

We confirm the ministry’s website ver-
sion of the forms will evolve over time as 
we receive feedback and gather informa-
tion from the public and practitioners. 
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The Commerce Commission has declined to approve 
a merger of the New Zealand operations of NZME and 
Fairfax: NZME Ltd and Fairfax New Zealand Ltd [2017] 
NZCC 8.

The Commission has the jurisdiction to grant author-
isation of an anti-competitive merger where the merger 
will result in such public benefit that it should be 
permitted.

The Commission’s decision not to grant authorisation 
in NZME/Fairfax is 345 pages long. However, in my view 
two points stand out from the Commission’s reasons 
as being important to any future applications to the 
Commission for authorisation of a merger. (The same 
points will also likely apply to any application for 
authorisation of a restrictive trade practice).

First, the Commission in deciding whether to grant 
authorisation on public benefit grounds can also take 
into account any matter that is contrary to the public 
interest, not just anti-competitive detriments such as 
a loss of economic efficiency. The Commission did just 
that in NZME/Fairfax in taking into account as a negative 
benefit the reduction of media plurality (diversity of 
media opinion and content).

Secondly, while the Commission has in past years 
conducted a largely quantitative assessment of ben-
efits and detriments on authorisation applications, 
that approach is changing. Encouraged by the Court of 
Appeal in Godfrey Hirst NZ Ltd v Commerce Commission 
[2016] NZCA 560 (Godfrey Hirst 2), the Commission is now 
more content to not attempt to quantify matters that are 
inherently unquantifiable. Further, the Commission will 
be prepared in appropriate cases to give decisive weight 
to unquantifiable matters. It did just that in NZME/Fairfax 
in refusing authorisation due to its assessment that the 
unquantifiable (but significant) reduction in media plu-
rality and news quality outweighed quantifiable benefits, 
such as cost savings, of up to $204 million.

Reduction in media plurality
The key to the case was the Commission’s assessment 
that the merger would result in a reduction in media 

plurality. The Commission defined 
media plurality as ensuring diver-
sity in the viewpoints available and 
consumed through the media, and 
preventing any one media owner 
or voice having too much influence 
over public opinion and the political 
agenda.

The applicants submitted that 
the Commission could not consider 
plurality as a detriment. They argued 
that the relevant detriments for 
the purpose of the Commission’s 
analysis were limited to economic 
detriments from harm to the com-
petitive process occurring in the 
markets in which any lessening of 
competition is likely. They argued 
that matters such as media plurality 
and independence were matters 
beyond the scope of the Act and 
the Commission’s functions.

In my view, the Commission quite 
correctly rejected these arguments. 
The Commission can only authorise 
a merger where it is satisfied that, 
overall, the merger results in such 
public benefit that it should be per-
mitted. The Commission cannot be so 
satisfied if it considers that there is a 
significant public detriment arising 
from a merger that outweighs any 
benefits arising from the merger.

I agree with the Commission’s 
assessment (at [83]) that the lan-
guage of the Commerce Act does 
not compel the interpretation that 
some negative consequences count 
for the purposes of the analysis 
and some do not. The statutory 
task – whether there is such public 
benefit that the merger should be 

Rejection of media 
merger on public 
benefit grounds
BY JOHN 

LAND

UPDATE

permitted – cannot be divorced from 
outcomes that harm the public. That 
is so whether or not such harmful 
consequences are, or are not, eco-
nomic or market-oriented in nature.

“Benefit to the public”
The statutory test is not couched 
in terms of efficiency or economic 
impacts but on whether there is 
“benefit to the public”. Under the 
equivalent Australian authorisation 
test, the Australian Competition 
Tribunal has confirmed that public 
detriment is not confined to com-
petitive detriment – Application by 
Sea Swift Pty Ltd [2016] ACompT 9 
at [43].

In New Zealand, the High Court 
has previously suggested that the 
very concept of benefit to the public 
“allows for some netting out, in an 
appropriate case, of any detriments 
to the public from the acquisition 
itself ” – Telecom Corporation of New 
Zealand v Commerce Commission 
[1992] 4 TCLR 473 at 533. With 
respect, that must be correct and 
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the obiter suggestion to the contrary 
by Wilson J in New Zealand Bus Ltd v 
Commerce Commission [2008] 3 NZLR 
433 at [271] should not be followed.

Considerations of a public policy 
nature have always been relevant 
to authorisation decisions. The 
Commission has always been 
considered capable of assessing 
them when those considerations 
give rise to a benefit. There is no 
reason why it cannot do so when 
the considerations give rise to a det-
riment. The Courts have previously 
acknowledged the Commission’s 
ability to assess such public interest 
considerations taking into account 
the Commission’s multidisciplinary 
composition, investigatory powers 
and ability to receive expert evidence.

Section 3A requires the Commis-
sion to have regard to efficiency 
considerations. However, the Court 
of Appeal in Godfrey Hirst 2 at [19] 
and [31] has made it clear that the 
requirement to consider efficiency 
does not displace “broader benefits 
and detriments”.

Further, in assessing public ben-
efits that may arise from a merger, 
the Commission has always taken 
into account costs that may need to 
be incurred to realise those benefits. 
Negative consequences that occur 
outside of the markets in which 
a lessening of competition exists 
(such as the lessening of media 
plurality in this case) are analogous 
to realisation costs. They are effec-
tively part of the cost of achieving 
any public benefits and should be 
treated in the same way.

Weight given to 
detriments
The second important issue con-
sidered by the Commission was 
the weight that can properly be 
given to detriments, such as a loss 
in media plurality, which cannot be 
quantified.

Since the judgment of Richardson 
J in Telecom Corporation of New 
Zealand Ltd v Commerce Commission 
[1992] 3 NZLR 429 the Commission 
has felt obliged to endeavour to 

quantify almost all benefits and detriments in an 
authorisation case. The focus on quantification became 
almost unhealthy and led to somewhat of a divergence of 
approach from that taken by the Australian Competition 
Tribunal in Australia.

Recently, the Court of Appeal has put a stop to any 
overemphasis to quantitative assessment over qualita-
tive judgment. In Godfrey Hirst 2 at [35]-[38] the Court 
of Appeal reinterpreted the guidance of Richardson J 
from the Telecom case. The Court of Appeal said that the 
attempt to quantify “must not be allowed … to obscure 
the Commission’s primary function of exercising a qual-
itative judgment in reaching its final determination. The 
Commission is a specialist body whose members are 
appointed for their particular expertise across a range 
of disciplines and who are expected to exercise their 
collective knowledge, skill and experience in making 
what is an essentially evaluative judgment on any 
application”.

The Court of Appeal further said that the Commission 
cannot be compelled to perform a quantitative anal-
ysis of qualitative variables, and warned against the 
dangers of “false scientism”. Further, the Commission’s 
qualitative judgment should not be seen as a “mere 
backstop”. Any quantitative analysis must not domi-
nate the Commission’s approach. In the Court’s view 
“Qualitative factors can be given independent and, 
where appropriate, decisive weight”.
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These statements from the Godfrey Hirst 2 decision 
were vital to the NZME/Fairfax decision. The statements 
support the Commission’s assessment that it was not 
required to attempt to artificially quantify the det-
riment from the loss of media plurality. Further, the 
statements gave the Commission confidence to hold 
that the unquantified detriment from the loss of plurality 
could be decisive and outweigh quantified benefits of 
between $41 million and $204 million.

The Commission considered that plurality of the 
news media was essential to the maintenance of 
a well-functioning democracy, and that a healthy 
democracy depends on the availability and exchange 
of a divergence of views.

Opinions of experts
The Commission engaged two UK experts, David Levy 
and Robin Foster, with specific knowledge and experi-
ence on media plurality matters. It also received evidence 
and submissions from a number of other experts or 
persons with relevant industry knowledge. For example, 
it received a submission from a group of 11 former editors 
who considered the merger would be detrimental to the 
public and a submission from a group of six independent 
academics expressing the view that that merger would 
reduce plurality and be detrimental.

The Commission noted that if the merger proceeded 
the merged entity would have the largest newsroom 
and network of reporters and journalists in the country, 
the two largest New Zealand news websites, one of 
the country’s largest commercial radio companies and 
nearly 90% of daily circulation of daily newspapers. The 
Commission considered that this high level of influence 
over news media consumption by a single commercial 
enterprise would be unusual compared with other 
modern liberal democracies.

The Commission considered the merger would result 
in a significant loss of external plurality that would not 
be offset by other media organisations.

Further, the Commission did not consider that internal 
plurality (diversity of perspective and content within 
the merged entity) would be sufficient to outweigh any 
likely reduction in external plurality.

The applicants argued that the merged entity would 
have a commercial incentive to maintain diversity of 
content that appeals to as wide a group of readers as 
possible, so as to achieve the greatest audience and 
thereby present the most attractive proposition to 
prospective advertisers.

However, the Commission was not satisfied that 
internal plurality would continue.

First, a large part of the claimed benefit of the merger 
was the reduction of costs through reduction of jour-
nalistic resources. Accordingly, the very rationale of the 
merger would reduce resources which generate internal 
plurality. While on the one hand the applicants advanced 
the reduction of duplication as a benefit (through cost 

saving), that reduction also meant a reduction in diver-
sity of opinion.

Secondly, the Commission noted that internal plurality 
is largely a matter of owner discretion, and that the 
regulatory framework and internal codes of conduct 
could not be relied on to prevent any change in structure 
or editorial approach by current or future owners of 
the merged entity.

“Conclusion was not finely balanced”
Overall, the Commission was not satisfied that the public 
benefits of the proposed merger were such that the merger 
should be authorised. The Commission further said that in 
its assessment of the evidence before it “this conclusion 
was not finely balanced”- NZME/ Fairfax at [1737].

That means a real hurdle is ahead for any appeal 
against the Commission’s decision. In a case where 
the Commission has carried out a lengthy investigation 
and received expert evidence and submissions from 
many parties a Court will give considerable weight to 
the advantages enjoyed by the Commission – Air New 
Zealand v Commerce Commission (No 6) (2004) 11 TCLR 347.

In NZME/Fairfax the Commission investigation took 
about 11 months, involved a draft decision by the 
Commission and the provision of expert opinion and 
submissions from a large number of parties. Further, 
while there were clearly submissions and expert reports 
going both ways on the issue of plurality, there was 
certainly evidential material on the record which can 
be said to form a basis for the views expressed by the 
Commission.

A Court will also be inclined to defer to the Commission 
in relation to the assessment of competing evidence on 
public benefit matters and the exercise of judgment by 
the Commission in weighing benefits against detriments 
including factors that are not capable of quantification 
– see, for example, Rugby Union Players Association v 
Commerce Commission (1997) 7 TCLR 671 at 696-697. The 
weighing of benefits against detriments is an evaluative 
exercise of judgment that the Courts will be unlikely to 
interfere with in the absence of clear error. ▪

John Land  john.land@bankside.co.nz is a senior 
competition law specialist and commercial litigator at 
Bankside Chambers in Auckland. Formerly a partner 
of Kensington Swan for 20 years, he can be contacted 
on 09 379 1513.

A few hours before LawTalk went to print on 
Friday 26 May, Fairfax and NZMe announced 
they will be appealing the Commerce 
Commission’s decision, and had filed notice 
of appeal with the High Court. The article was 
written before this announcement.
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UPDATE

One of the most novel changes 
under the Health and Safety at Work 
Act 2015 (HSWA) is the introduction 
of enforceable undertakings. An 
enforceable undertaking is essen-
tially an alternative to prosecution 
whereby the applicant agrees to do 
certain things in exchange for (usu-
ally) the regulator not filing charges.

Enforceable undertakings have 
featured in a variety of other 
regulatory regimes for some 
time. Examples include the Fair 
Trading Act 1986, the Anti-Money 
Laundering and Countering 
Financing of Terrorism Act 2009, 
and the Unsolicited Electronic 
Messages Act 2007. In those con-
texts the governing provisions are 

An alternative to prosecution
Obtaining Enforceable Undertakings under 
the Health and Safety at Work Act 2015

BY SHANE 
ELLIOTT

a consequence there is relatively little guidance as to 
how enforceable undertakings are to be applied. That 
is perhaps evident from the time it has taken WorkSafe 
to develop its formal policy for considering enforceable 
undertakings (Policy). While HSWA recently had its first 
birthday, WorkSafe’s Policy, which can be found on its 
website, was only finalised in December 2016.

Neither of the other regulators responsible for enforc-
ing HSWA – Maritime NZ and the Civil Aviation Authority 
– has published its own policies regarding enforceable 
undertakings at this stage. It is likely they will simply 
adopt WorkSafe’s approach.

WorkSafe’s Policy, like HSWA itself, largely mirrors 
the position adopted by the agency’s contemporar-
ies in Australia, in each of the states and territories. 
Nevertheless, some of the positions adopted in the Policy 
are more controversial than others, and might be open 
to legal debate in different circumstances.

Enforceable undertaking not available 
if regulator believes there has been 
reckless conduct (section 47 offence)
Section 123(2) provides that WorkSafe cannot accept an 

relatively brief, simply providing 
that the regulator may accept, and 
enforce, undertakings in relation to 
compliance matters.

The framework set out under 
HSWA is more comprehensive. 
Sections 123 to 129 cover matters 
including the circumstances in 
which the regulator may accept 
an undertaking; the publication 
of undertakings that are accepted; 
what the legal implications of giving 
an undertaking are (in terms of an 
admission of guilt) and the proce-
dure for withdrawing, varying and 
enforcing an undertaking. Under 
section 156 there is also provision 
for the court to order an enforceable 
undertaking at any point in a pro-
ceeding of its own volition.

Although HSWA is based on sim-
ilar statutes in Australia, those are 
themselves relatively new, and as 
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enforceable undertaking if it believes that the alleged 
contravention would amount to an offence against 
s 47 (reckless conduct). That does not mean the charge 
ultimately proposed has to be one under s 47. Rather, if 
WorkSafe simply considers there is evidential sufficiency 
to support an s 47 charge it is unlikely to consider an 
enforceable undertaking, even it anticipates laying a 
lesser charge for public interest or other reasons.

Enforceable undertaking unlikely to be 
available for fatality/serious harm
Apart from the above, HSWA does not expressly exclude 
any circumstances in which an enforceable undertaking 
cannot be considered. Given that, WorkSafe has been 
careful to “never say never” in its policy.

Practically speaking, however, WorkSafe is unlikely to 
accept an enforceable undertaking in the case of a fatality 
or very serious harm, and hints of that can be seen in 
the Policy. On page four, it states that WorkSafe will not 
accept a proposed undertaking where it is not in the 
public interest. An example is given of that: “WorkSafe 
will not normally accept an enforceable undertaking 
where a fatality has been caused through or by means 
of the alleged contravention.” Though not stated, that is 
likely to extend to very serious harm incidents as well.

Giving of an undertaking does not 
amount to an admission of guilt
Section 123(3) provides that the “giving of an enforceable 
undertaking” does not constitute an admission of guilt in 
relation to the alleged contravention to which it relates. 
It is not clear whether this section is directed just at the 
initial offer of an undertaking provided by a party to the 
regulator, or to the acceptance of such an undertaking 
as well. Use of the word “giving” (which is also used in 
s 123(1) to refer to the offer of an undertaking) suggests 
it is the former. However, it remains ambiguous.

WorkSafe has interpreted the effect of s 123(3) nar-
rowly. While acknowledging the wording, its Policy 
provides that it will not accept an undertaking that 
does not acknowledge the conduct that has given rise 
to the alleged contravention, and the harm caused or 
risked by that. That will include detailing the relevant 
steps/ measures that should have been taken.

While not quite the same as expressly admitting guilt 
of the offence, this does require the applicant to admit 
their underlying conduct and causation giving rise to the 
offence, which practically speaking is the same thing.

Negotiating enforceable undertakings 
with WorkSafe
The process for negotiating enforceable undertakings 
is set out in WorkSafe’s Policy. The first step is for a 
party to register its interest in obtaining an enforceable 
undertaking. The timing of that expression of interest 
is important. The best time is towards the end or at the 
conclusion of the inspector’s investigation. The inspector 
will normally advise the party being investigated that 
they have reached a preliminary view that contravening 
conduct has occurred and invite any final comment 

before the file is reviewed by a pros-
ecutor. That is an appropriate time to 
register interest and it can be done 
informally, for example, via email.

If interest is not expressed by this 
point, most regulators will simply 
proceed to finalise their charges and 
file them. After that, much of the 
benefit of an undertaking may be 
lost, particularly if the charges are 
publicised.

Once interest is expressed, 
WorkSafe will provide a copy of its 
template for a proposed undertak-
ing. That document is also available 
from its website. The template 
requires detailed information to 
be provided regarding acknowl-
edgment of the events that occurred 
and the steps that have been taken 
to rectify it, both specifically and 
at a wider worker, industry and 
community level.

There is a particular focus on 
the amount of money to be spent 
by the applicant. The final section 
of the template, in fact, requires 
the applicant to set out minimum 
amounts it agrees will be spent 
on each of the remedial activities 
proposed, as well as agreements to 
pay WorkSafe’s costs.

This approach is consistent with 
that adopted in Australia. While 
there is nothing said expressly 
either in WorkSafe’s policy, or in 
that of its Australian equivalents, 
the implication is that the financial 
cost to an applicant of an enforcea-
ble undertaking should be greater 
than what would be incurred under 
a prosecution. That is borne out 
in the examples of undertakings 
accepted in Australia to date. It is 
also borne out in the one example 
of an undertaking that has been 
accepted in New Zealand.

Saint Kentigern Trust 
Board (Sweeney Todd 
incident)
In April 2016 Saint Kentigern College 
in Auckland was presenting a musi-
cal production of Sweeney Todd. 
During the play there was a scene in 
which two characters, played by stu-
dents, were simulated to have their 
throats cut. The blade of the prop 
razor being used was still sharp, and 
the two students received serious 

cuts to their throats.
WorkSafe accepted an enforceable 

undertaking from Saint Kentigern 
in lieu of prosecution. The details 
of that undertaking are published 
on WorkSafe’s website, as required 
under HSWA. The total cost of the 
undertaking is specified as $85,682. 
However, that does not include 
reparation paid to the victims – the 
amounts of which are redacted 
from the published undertaking. 
Those amounts collectively could 
well have doubled the cost of the 
undertaking. It also did not include 
ongoing compliance costs of mon-
itoring the undertaking or defence 
costs.

This case was a good example of 
appropriate circumstances for an 
enforceable undertaking. The con-
text in which the incident occurred 
was novel and unlikely to be 
repeated; the applicant had a clean 
record and had done everything it 
could to address the issues that had 
given rise to the harm. While the 
risk of harm was high, the injuries 
themselves – while described as 
serious – were not permanent and 
less significant than many of the 
injuries described as such in other 
cases. Had serious permanent 
damage being suffered by either of 
the students, it is much less likely 
WorkSafe would have accepted an 
enforceable undertaking.

Given how new the enforceable 
undertaking regime is in New 
Zealand it is too early to say what 
patterns will emerge. Presently it 
is understood a large proportion of 
the defendants facing charges under 
HSWA have expressed an interest 
in an enforceable undertaking. 
However, as the circumstances in 
which the regulators will entertain 
one become clearer, and given the 
cost of proposing and implementing 
an undertaking, that proportion may 
well drop as time goes on. ▪

Shane Elliott  shane@shane 
elliott.co.nz is an Auckland bar-
rister specialising in health and 
safety litigation. He represents 
defendants in such proceedings 
and has also prosecuted on behalf 
of WorkSafe and Maritime New 
Zealand.
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Most property lawyers are pragmatists – we aim 
to get things done. But property law, as a structure, is 
not entirely driven by pragmatism. The numerus clausus 
principle suggests there are fixed categories of “property”. 
While contract law can give rise to all sorts of agreements 
and arrangements, property law cannot.

We are all familiar with fee simple, lease, mortgage, 
and easement as categories of property right. Land 
covenants are a species of property created by case 
law (Tulk v Moxhay [1848] EWHC J34 (Ch)), while unit 
titles (stratum estates in freehold or leasehold) are a 
species of property created by statute (the Unit Titles 
Act 2010). Property lawyers cannot themselves simply 
create property rights.

Escrow Holdings
The numerus clausus principle is not universally accepted. 
In Escrow Holdings Forty-One Ltd v District Court at 
Auckland [2016] NZSC 167, the Supreme Court considered 
a complex arrangement under which lots 2, 3 and 4 were 
subject to an encumbrance and land covenants. Lots 2 
and 3 were to each own a half share in lot 4, but lot 2 
was “de-amalgamated” from lot 4. While held together, 
lot 2 could use lot 4 for parking; once separated, the 
basis of lot 2’s right to use lot 4 came under scrutiny. 
Lot 2 was also subdivided into unit titles.

The High Court found that the covenant arrangements 
did not create positive rights of access or use. The Court 
of Appeal disagreed. The Supreme Court accepted the 
Court of Appeal’s argument, and held that the owner 
of lot 2 was entitled to use lot 4 for parking.

The Supreme Court’s decision is a challenging one. In 
blunt terms, an easement is normally understood as a 
right to use another person’s land, falling short of a lease 
or licence. A land covenant is normally understood as an 
obligation to do, or not do, something on one’s own land 
(a positive, or restrictive, covenant). A land covenant is 
not usually understood as allowing or creating a right 
over someone else’s land.

The Supreme Court considered the numerus clausus 
principle at some length, drawing on a range of scholar-
ship. Ultimately, however, the Supreme Court adopted a 
notion that the law of easements and land covenants was 
subject to some convergence. The Court accepted the idea 

The Structure(s) 
of Property Law
BY THOMAS 

GIBBONS

UPDATE

that a land covenant could support 
the grant of a right by a servient 
owner to a dominant owner for a 
dominant owner to access and/or 
use the land of the servient owner 
(see particularly at [55] and [56]).

What the Court describes sounds 
more like an easement than a land 
covenant. The Supreme Court has 
therefore chosen not to accept a 
strict approach to numerus clau-
sus, and in so doing has taken a 
pragmatic, rather than principled, 
approach to the tools of property law.

Marine and Coastal Area 
(Takutai Moana) Act 2006
Anyone reading the public notices 
section of the New Zealand Herald 
in late April or early May would 
have seen a significant number of 
notices concerning the Marine and 
Coastal Area (Takutai Moana) Act 
2006 (MACA) – what might be called 
a deluge. The first case on MACA has 
already been determined: Re Tipene 
[2016] NZHC 3199.

The MACA statute is another 
example of numerus clausus at work: 
“customary marine title”, while linked 
to earlier common law rights and 
customary title, is distinct from 
those. MACA is, of course, a response 
to the heavily criticised Foreshore 
and Seabed Act 2004, following the 
Supreme Court’s decision in Ngati Apa 
v Attorney-General [2003] 3 NZLR 643.

“Customary marine title” is a 

new category of property, but one 
clearly related to existing forms, 
and expressly created by statute. 
Property rights can be created by 
statute and by case law – just not 
simply by contract.

Conclusion
There is a broad range of inter-
national scholarship on numerus 
clausus, though it remains a new 
area of enquiry in New Zealand. 
Not everything in property law is a 
numerus clausus issue, but examples 
can be seen on a range of fronts. The 
forthcoming Land Transfer Act, for 
example, mostly reinforces existing 
property structures.

However, the new Act will also 
allow for covenants in gross, which 
reflect an existing category of prop-
erty (land covenants) while also 
being subtly distinct (in favour of 
a person, rather than other land). 
Whether future courts give more 
emphasis to the numerus clausus 
issue than the Supreme Court in 
Escrow Holdings remains to be seen. ▪

Thomas Gibbons  thomas.
gibbons@mccawlewis.co.nz is a 
director of McLaw Lewis Lawyers 
in Hamilton and specialises in 
property and commercial law. He 
is author of Unit Titles Law and 
Practice (LexisNexis, 2nd edition, 
2015) and co-author of a number 
of other titles on real property law.
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CPD Calendar

For FULL CPD calendar see www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIL LITIGATION

LITIGATION AGAINST 
DIRECTORS AND 
COMPANIES

  
2 CPD hours

  
1.5 CPD hours

Andrew Horne
Adam Ross

Based on a popular In Short Seminar earlier this year, the 
presenters will outline their perspectives on some of the key 
practical and strategic issues to be considered in advising 
directors facing regulatory investigation or litigation. A 
must attend if you advise or act for company directors and 
o�  cers.

Christchurch

Wellington

Webinar

31 Jul

1 Aug

1 Aug

INTRODUCTION TO CIVIL 
LITIGATION SKILLS

  
9 CPD hours

Roderick Joyce QSO QC
Sandra Grant
Nikki Pender
Paul Radich QC

This workshop is an excellent opportunity for recently 
admitted practitioners to develop practical skills in civil 
litigation in an intense small-group workshop. You will learn 
how to handle a single fi le from beginning to end, be able 
to identify and understand the various steps in the process, 
develop the practical skills you need to handle this and a 
range of other litigation fi les, competently and confi dently.

Wellington

Auckland 2

16-17 Oct

27-28 Nov

COMPANY, COMMERCIAL AND TAX

COMPANY LAW UPDATE

  
2.5 CPD hours

  
2 CPD hours

John Land
Prof Peter Watts QC

Practitioners advising companies need to keep up to date 
with current legal issues and developments in company 
law. This seminar will consider recent case law and topics 
including: directors’ duties; a company contracting refresher; 
unanimous shareholder assent; shareholder oppression; 
personal liability of directors for actions taken on behalf of a 
company; and attribution of directors’ actions to a company.

Christchurch

Wellington

Auckland

Webinar

27 Jun

28 Jun

29 Jun

28 Jun

CRIMINAL

DUTY LAWYER TRAINING 
PROGRAMME

  
11* CPD hours

Local Presenters Duty lawyers are critical to the smooth running of a District 
Court list. Here is a way to gain more of the knowledge and 
skills you need to join this important group. This workshop is 
made up of several parts.

*CPD hours may vary, see website

Various Jun-Nov

FAMILY

THE VOICE OF THE CHILD 
IN FAMILY MEDIATION

  
6 CPD hours

Dr David Hoff man The child(ren) are central to the resolution of family 
disputes as recognised in the FDR legislation. Yet they are 
rarely present and now often neither is their independent 
representative. This one-day programme will explore the 
various options for ensuring that the child(ren) are kept front 
and centre of FDR and their voice “heard”.

Christchurch

Wellington

Auckland

20 Jun

22 Jun

4 Jul

INTER-CULTURAL ISSUES 
IN FAMILY MEDIATION

  
6 CPD hours

Dr David Hoff man Using experiential learning techniques from his pioneering 
course on Diversity and Dispute Resolution course at 
Harvard Law School, David will, with assistance from a NZ 
presenter, help participants understand, discuss and  deal 
with sensitive issues concerning culture, class, race, gender, 
sexual orientation, disability and other di¢ erences.

Christchurch

Wellington

Auckland

21 Jun

23 Jun

5 Jul

MEDIATION FOR 
LAWYERS PART A –
UNDERSTANDING 
MEDIATION

  
14.5 CPD hours

Virginia Goldblatt
plus either
David Patten or
Geoff  Sharp

Mediation knowledge and skills are an increasingly important 
adjunct to legal practice. Many more clients are taking disputes 
to mediation (because it works) and the more that  legal 
advisers know about how it works the better. In addition, 
practice as a mediator extends the service that lawyers can 
o¢ er the public.

Wellington 13-15 Oct

FAMILY LAW 
CONFERENCE

  
13 CPD hours

Chair:
Margaret Casey QC

This conference has a superb line-up of international and 
national speakers and an outstanding educational and social 
programme which promises to provoke, stimulate, challenge, 
educate, inspire and entertain. Whether you are a practicing 
family lawyer, an academic or a judge, this is a not-to-be 
missed opportunity to update, reinvigorate and enjoy the 
collegiality of friends.

Rotorua 19-20 Oct

Phone: 0800 333 111
To speak with a member of our team



For FULL CPD calendar see www.lawyerseducation.co.nz

Online registration and payment can be made at: 
www.lawyerseducation.co.nzPhone: 0800 333 111

To speak with a member of our team

PROGRAMME PRESENTERS CONTENT WHERE WHEN

FAMILY

MEDIATION FOR 
LAWYERS PART B – 
CIVIL/COMMERCIAL & 
FAMILY

  
15 CPD hours

Virginia Goldblatt
Geoff  Sharp
Denise Evans

This workshop builds on the NZLS CLE workshop Mediation 
for Lawyers Part A which provided opportunity to 
understand the process of mediation and to learn to think 
like a mediator – not a lawyer. It provides further opportunity 
to observe a civil mediation, to dissect it and to practise 
mediation skills.

Auckland 17-19 Nov

GENERAL

CHANGES TO COURT 
LEGISLATION – WHAT 
YOU NEED TO KNOW

  
1.5 CPD hours

Andrew Beck
Allison Ferguson

New legislation that changes processes in New Zealand’s 
courts mostly came into force on 1 March 2017. This webinar 
will outline the main areas of change and consider the 
implications on a practical level for practitioners appearing 
before the courts.

Webinar 21 Jun

PRACTITIONERS AND 
SELF-REPRESENTED 
LITIGANTS

  
1.5 CPD hours

Nikki Pender
Dr Bridgette
Toy-Cronin

The costs of going to court can be prohibitive and 
increasingly litigants are opting to represent themselves, 
while some litigants would welcome more limited legal 
assistance. This webinar will provide you with practical 
guidance for providing “unbundled” legal services to litigants 
and will also help you represent clients e� ectively when a 
self-represented litigant is on the other side.

Webinar 6 Jul

PRACTICE AND PROFESSIONAL SKILLS

STEPPING UP – 
FOUNDATION FOR 
PRACTISING ON OWN 
ACCOUNT 2017

  
18.5 CPD hours

Director: 
Stuart Spicer

All lawyers wishing to practise on their own account whether 
alone, in partnership, in an incorporated practice or as a 
barrister, will be required to complete this course. (Note: 
From 1 October 2012 all lawyers applying to be barristers sole 
are required to complete Stepping Up). Developed with the 
support of the New Zealand Law Foundation.

Auckland 2

Wellington

Auckland 3

13-15 Jul

7-9 Sep

9-11 Nov

INFLUENTIAL 
PRESENTATIONS

  
3.5 CPD hours

Brenda Ratcliff Learn how to maximise presentation opportunities when 
needing to share information and/or infl uence others to bring 
about change or to get your message across.

Christchurch

Wellington

Auckland

20 Jun

21 Jun

22 Jun

TRUST ACCOUNT 
SUPERVISOR TRAINING 
PROGRAMME

  
7.5 CPD hours

Philip Strang
Ben Potaka

To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and 
pass all assessments. The training programme consists of self-
study learning modules that are designed to help you prepare 
for assessment.

Hamilton

Wellington

Auckland

Christchurch

20 Jul

14 Sep

14 Nov

23 Nov

EFFECTIVE SUPERVISION 
AND PROFITABILITY

  
5 CPD hours

Irene Joyce This workshop explains in practical terms the link between 
profi tability, supervision, and sta�  retention. Participants will 
be given tools and hands-on practise in supervision skills 
and systems. They will draw up plans that can be applied 
immediately for the supervision needs of their reporting 
lawyers.

Christchurch

Wellington

Auckland

27 Jul

1 Aug

2 Aug

LEGAL EXECUTIVES 
CONFERENCE

  
13 CPD hours

Chair:
Rebecca Smith

A sell-out in 2015, the biennial “must attend” conference for 
all legal executives. The conference recognises the specialist 
role of legal executives in legal practice with a programme 
designed to be directly relevant to the day-to-day work 
carried out by the majority of legal executives.

Wellington 14-15 Aug

TRUST ACCOUNT 
ADMINISTRATOR 

  
4 CPD hours

Philip Strang How do you keep a trust account in good order? This practical 
training is for new trust accounting sta� , legal executives, 
legal secretaries and o¤  ce managers.

Auckland 3

Hamilton

20 Sep

21 Sep
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PROPERTY

EARTHQUAKES & 
FLOODS – BUSINESS 
CONSEQUENCES

  
1.5 CPD hours

Jonathan Scragg
Aaron Sherriff 

In the immediate aftermath of an earthquake or other natural 
disaster what are the key business issues to consider and 
where do you look for guidance? This webinar will give 
you an overview of the legal issues that may arise for your 
clients.

Webinar 13 Jun

TRUSTS CONFERENCE

  
13 CPD hours

Chair:
Greg Kelly

The 2017 NZLS CLE Trusts Conference “Trusts on Trial” 
mirrors the challenges and threats that face trustees and 
their advisers in 2017.  These are interesting times for 
trust lawyers and the comprehensive programme for the 
conference refl ects this. Register now!

Wellington

Auckland

Live Webstream

19-20 Jun

26-27 Jun

19-20 Jun

PROPERTY – 
METHAMPHETAMINE 
ISSUES

  
1.5 CPD hours

Lisa Gerrard
Raaj Govinda

Any practitioner working on property matters needs to be 
aware of the increasing risks to clients of methamphetamine 
contamination. This webinar will take a practical focus in 
helping to ensure that you are able to advise your clients 
e� ectively on methamphetamine related issues.

Webinar 4 Jul

RESIDENTIAL PROPERTY 
TRANSACTIONS

  
13 CPD hours

Lauchie Griffi  n
Nick Kearney
Michelle Moore
Duncan Terris

This small group intensive workshop guides you step-by-
step through three transactions: a stand-alone fee simple 
residential dwelling, a cross-lease dwelling and a unit title 
property.

Christchurch

Wellington

Hamilton

Auckland

17-18 Jul

31 Jul - 1 Aug

14-15 Aug

28-29 Aug

IN SHORT

WORKING WITH CHINESE 
CLIENTS

  
2 CPD hours

Roshni Kaur
Royal Reed

Many law fi rms are increasingly working with Chinese clients 
which presents both challenges with language and cultural 
barriers coupled with opportunities. This presentation 
will provide practical advice aimed at helping you work 
e� ectively and build enduring relationships with your 
Chinese clients.

Auckland 29 Jun

COMMERCIAL LEASING 
UPDATE

  
2 CPD hours

Stella Chan
Vanessa Dew

Whether acting for tenants or landlords, it is always the 
priority of the Commercial Leasing Lawyer to help negotiate 
the best terms and conditions with the aim of ensuring 
that your clients are able to achieve their objectives. The 
presenters will consider; key trends – what they are seeing 
tenants/landlords ask for in leases, and why; current 
common lease forms; and developments in the recent case 
law.

Auckland 4 Jul

CRIMINAL APPELLATE 
ADVOCACY

  
2 CPD hours

Chair:
Retired Justice Stevens

Presenters:
Marc Corlett QC
Warren Pyke

The volume of criminal appeals continues to grow and 
even seasoned lawyers are likely to fi nd e� ective appellate 
advocacy di�  cult to master. Attend this seminar and receive 
the benefi t of expert, practical advice across the jurisdictions 
from experienced presenters who have worked at the
coal-face.

Auckland 6 Jul

Phone: 0800 333 111

For FULL CPD calendar see www.lawyerseducation.co.nz

To speak with a member of our team



Traditionally, fictitious names 
or initials have been used to 
anonymise the names of parties 
to Family Court proceedings. This 
meant that cases could be published 
setting out the legal issues, while 
still protecting the identities of par-
ties in proceedings that are always 
intensely personal.

However, there has been a recent 
shift in the way that the senior 
courts have dealt with anonymi-
sation in relationship property 
proceedings. Parties now need to 
be aware of the very real risk that 
if their case progresses 
beyond the  Family 
Court, their identity 
may be published, and 
their entire relationship 
subject to media interest.

The rules about pub-
lication of Family Court 
proceedings changed 
in 2009 with a view to 
making the Family Court 
more open and accessi-
ble. Sections 11A to 11D 
of the Family Courts Act 
1980 were inserted at that 
time, but consideration of 
these sections has been 
slow. Section 11A enables 
‘accredited news media 
reporters’ to attend hear-
ings. Sections 11B to C set 

The loss of 
anonymity in 
relationship 
property 
proceedings
BY JACINDA RENNIE AND MCKENZIE COX

out what can be published. There is a 
prohibition against publishing iden-
tifying information about children 
under the age of 18 without leave of 
the court, which means that Family 
Court proceedings in relation to the 
care of children are likely to remain 
anonymised.

There is also a prohibition against 
publishing identifying information 
about a ‘vulnerable person’, which 
is defined in s 11D, and includes, for 
example, a person who has applied 
for a protection order, or who is sub-
ject to orders under the Protection 
of Personal and Property Rights Act 

1988. A vulnerable person 
is also ‘a person whom 
the court considers likely 
for any other reason 
to be particularly sus-
ceptible to any adverse 
consequences associated 
with the publication of a 
report’ (s11D(i)). To date 
this appears to have 
been interpreted nar-
rowly. These sections are 
included in the Property 
(Relationships) Act 1976 
(ss 35 and 35A), and have 
started to have a notable 
impact on the privacy 
parties can expect when 
applying to the court.

One of the first cases 
to consider this issue 

UPDATE

Parties now 
need to 
be aware 
of the 
very real 
risk that if 
their case 
progresses 
beyond 
the Family 
Court, their 
identity 
may be 
published, 
and their 
entire 
relationship 
subject 
to media 
interest.
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was Sanders v Sanders (2010) 28 FRNZ 205. A reporter 
from the NBR attended the hearing, and the husband 
was unsuccessful in applying to prevent publication of 
identifying information – his name and the address of 
the family home.

In Ridge v Parore [2013] NZHC 2335 the High Court 
allowed the publication of the parties’ personal details 
even though both parties requested non-publication. 
Both parties had a high public profile, and the order was 
sought to protect their minor children from the publicity 
that would inevitably result from the proceedings. A 
limited order was made preventing the publication of 
the children’s names, but given the parties’ names were 
not protected, it was a fairly pointless order.

In the recent decision of Greig v Hutchison [2016] NZCA 
479 (not their real names), the Court of Appeal said there 
was no justification for name suppression, and criticised 
the lower courts for granting it “without any question”. 
The wife’s submission was that she never supported 
name suppression. The husband’s submission was 
that he was a ‘vulnerable person’, however the Court’s 
view was that he had “not demonstrated any particular 
susceptibility beyond the usual desire to keep private 
lives out of the public eye”.

The Court reluctantly granted name suppression, but 
only because they considered it unjust not to, given 
that the parties had made their application for leave to 
appeal to the Court of Appeal on the assumption that 
their anonymity would continue. The Court was very 
clear to state that “our granting name suppression in 
this case is not to be treated as a precedent”. The Court 
also referred to their decision Y v Attorney-General [2016] 
NZCA 474, which was released at the same time as the 
Greig decision which sets down principles to guide judges 
exercising the court’s inherent, discretionary jurisdiction 
to grant suppression in a civil proceeding.

The publication of private details is not just limited 
to personal information, but can extend to business 
details as occurred in DFT v ASR (FAM 2006-004-002652 4 
August 2010, Judge Burns). This case involved the division 
of shares that were part of the relationship property 
pool. The company, BFL, applied under section 11D(i) 
for non-publication of any information or details con-
cerning BFL. Judge Burns considered that allowing a 
company which is worth a significant sum of money 
to be a ‘vulnerable person’ would be too far removed 
from Parliament’s intention.

The only way to guarantee confidentiality is to refrain 
from commencing court proceedings. Those parties who 
cannot resolve matters themselves should be strongly 
cautioned that while the Family Court is typically sym-
pathetic to name suppression applications, the senior 
courts are not so kind. ▪

Jacinda Rennie jacinda@mcwr.co.nz is a partner 
in specialist Wellington family law firm McWilliam 
Rennie. McKenzie Cox is a law clerk at McWilliam 
Rennie.

Parliament recently passed the Te Awa Tupua 
(Whanganui River Claims Settlement) Act 2017, which 
declares the Whanganui River to be a legal person with 
all the rights, powers, duties and liabilities that attach 
to such status.

In this article we provide a brief overview of the back-
ground to the Act, we consider what the Act means in 
practice, and identify some areas where greater guidance 
could be helpful.

Background
Whanganui Iwi have long fought for legal recognition 
of their relationship to the river and the rights of the 
river itself. The nature of that relationship is, perhaps, 
best described by the saying “ko te awa te au, ko te au 
te awa – I am the river and the river is me”. The river is 
regarded as a tupuna (ancestor) which illustrates the 
depth of connection, and is the foundation from which 
the rights, responsibilities and kaitiakitanga obligations 
stem.

In the Waitangi Tribunal Report on the claim to the 
river, it was explained how the removal of control and 
stewardship of the Whanganui River denigrated Māori 
values and beliefs, and affected Māori self-esteem in 
significant ways.

The Report also set out a number of proposals regard-
ing the ownership, management, and rights associated 
with the river as well as some specific recommendations 
around compensation. The Record of Understanding in 
relation to the Whanganui River Settlement between iwi 
and the Crown states that “The purpose of the Te Awa 
Tupua Status is to recognise the mana of the Whanganui 
River in a manner consistent with Whanganui Iwi’s view 
of the River as a single indivisible and living entity”.

A 
following 
sea?
Legal person-
hood and the 
Whanganui River

BY VICKI MORRISON-SHAW
AND NICOLE BUXEDA

UPDATE
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These proposals and recommendations formed the 
backdrop for settlement discussions, which led to the 
Whanganui Iwi Deed of Settlement being signed in 2014 
and the Act being passed this year.

What the Act says
The Whanganui River is defined as:

“Te Awa Tupua is an indivisible and living whole, 
comprising the Whanganui River from the moun-
tains to the sea, incorporating all its physical and 
metaphysical elements.”

The Act clarifies that existing public use and access to the 
river, existing private property, state-owned enterprises 
and mixed ownership model company rights, existing 
resource consents and existing ownership of lawful 
structures, and the statutory functions, powers and 
duties of the relevant local authorities are maintained. 
(Te Awa Tupua (Whanganui River Claims Settlement) 
Act 2017)

What does it actually mean?
What the Act will mean in practice is not yet completely 
clear. Legal personhood has not been routinely granted 
to natural resources in New Zealand (or indeed over-
seas). However, there is a precedent for it – at least in 
New Zealand. In 2014 Te Urewera Mountain Range was 
granted legal personhood.

The Act appears to endow the river with the ability 
to take legal action on its own behalf. In our view such 
action could include both positive initiatives designed 
to remediate or enhance the river – for example, fencing 
the river off from stock – as well as enforcement actions 
against those who pollute or degrade the river without 

authorisation.
The Act currently does not 

expressly address the issue of 
potential liabilities. For example:
• Is Te Awa Tupua likely to be liable 

for damages arising from flooding? 
In June 2015 the estimated cost 
arising from the Whanganui River 
flooding was $120 million. Could 
Te Awa Tupua have obligations 
under the Health and Safety at 
Work Act 2015 to ensure the safety 
of people working on the river 
(whether in the capacity of flood 
protection measures, or tourism 
or other commercial ventures)?

• Does Te Awa Tupua have the 
power to initiate legal proceed-
ings in its own right and if so, 
is there any limit to the types of 
actions (whether civil or criminal) 
it can take?

• Could criminal charges be brought 
against Te Awa Tupua if its actions 
– such as flooding – resulted in 
loss of life or damage to property?

Uncertainties to be 
worked through
The Act embodies the integration 
of Māori views, knowledge system 
and values with the more Western 
inclusion of scientific-based values, 

and in doing so creates legislation 
which (like the Te Urewera Act 2014) 
is world leading.

The Act is a positive step forward 
in recognising the importance of 
natural features and the relation-
ship that iwi, the Crown and the 
wider community have with these 
features. However, there are still 
some uncertainties to be worked 
through before the full impact of 
the Act can be determined.

With claims over other natural 
features currently being considered 
in a number of legislative contexts 
-including the recent Maori Council 
claim for customary marine title 
under the Marine and Coastal Area 
(Takutai Moana) Act 2011) – assign-
ing legal personhood to nature, is a 
mechanism we may see used more 
widely. ▪

Vicki Morrison-Shaw  vicki.
morrison -shaw@ahmlaw.nz is a 
senior associate with environmen-
tal and public law firm Atkins Holm 
Majurey Ltd and a member of the 
NZLS environmental Law com-
mittee. Nicole Buxeda  nicole.
buxeda@ahmlaw.nz is a solicitor 
with Atkins Holm Majurey Ltd.
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Maria Dew recently wrote 
about the outcome of litigation 
taken under the Equal Pay Act 
(EPA) (LawTalk 904, March 2017). 
To recap, on 22 August 2013, a full 
bench of the Employment Court 
issued a landmark judgment which 
interpreted the Equal Pay Act 1972 as 
it applies to female-dominated work 
affected by gender bias: Service and 
Food Workers Union Inc and Kristine 
Robyn Bartlett v Terranova Homes 
and Care Ltd ([2013] NZEmpC 157. 
The judgment was upheld by the 

One step forward and two 
steps back for pay equity?
BY STEPH 

DYHRBERG Court of Appeal ([2014] NZCA 516).
The EPA prohibits discriminatory 

pay rates on the basis of gender. For 
the same work, men and women 
must be paid the same. Where 
there are no men doing the same 
job, i.e. work exclusively or pre-
dominantly performed by women, 
a comparator must be found to 
assess what the women should be 
paid (absent gender- related factors). 
This is pay equity.

The Arbitration Court declined 
jurisdiction to hear a pay equity 
claim in 1986 (the Farmers Trading 
case). Nearly three decades later, the 
Bartlett judgments cleared the way 

for the Employment Court to exercise its jurisdiction 
to set principles to guide such assessments.

However, in late 2015, the Crown convened a working 
party to try to negotiate a settlement of the claim, and 
a Joint Working Group (the JWG, facilitated by Dame 
Patsy Reddy) to try to come up with agreed principles 
to guide parties in resolving pay equity claims.

On 18 April 2017, the outcome of the settlement nego-
tiations was announced: a $2 billion plus settlement 
had been reached between Ms Bartlett, the Crown (as 
funder) and the unions representing about 55,000 resi-
dential aged care, disability and home support workers. 
Once ratified by affected workers, their pay will lift in 
increments over the course of five years. There will be 
pay rises of between 15% and 49%.

Ms Bartlett was stunned and thrilled, the unions tri-
umphant and commended the government for agreeing 
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to negotiate the settlement, rather 
than waiting for years before the 
legal process was finally exhausted.

The Government described the 
result as the largest pay rise in 
New Zealand’s history. The Prime 
Minister was reported as warning 
that the carers’ case was “unique” 
and the “hurdle would be pretty 
high” for any other groups making 
claims for equal pay. Given the lack 
of reliable data about the scale of the 
problem, these comments sounded 
some alarm bells.

Codifying the pay equity 
principles
As Maria Dew’s article outlined, the 
JWG reported back in May 2016, 
setting out appropriate principles 
for pay equity assessments and 
the process to be followed. The pay 
equity principles refer to a wide 
range of factors that should be con-
sidered in assessing a claim, once it 
is proven the work is predominantly 
performed by women, as required 
by the EPA. Occupational, labour 
market, social and economic factors 

were set out as potential reasons 
for undervaluing women’s labour.

The JWG recommended parties 
use the dispute resolution processes 
under the Employment Relations Act 
to avoid claimants and employers 
having to litigate each claim in the 
Employment Relations Authority (the 
Authority) or court. Amendments to 
the EPA and Employment Relations 
Act (ERA) would be required.

The JWG recommendations were 
accepted by the Government in 
November 2016.

A new Pay Equity Act?
Within two days of the announce-
ment of the Bartlett settlement, the 
Government released a draft bill for 
public consultation, together with 
a much-redacted Cabinet paper. 
However, despite earlier statements 
by government ministers that the 
new legislation would amend the 
EPA and ERA, the consultation draft 
is the Employment (Pay Equity and 
Equal Pay) Bill. This would repeal the 
EPA (and the Government Service 
Equal Pay Act 1960). The public 
consultation period allowed was 
just three weeks, including writ-
ten submissions and stakeholder 
meetings with MBIE officials. The 
government evidently intends to 
introduce the new bill in June, soon 
after the consultation process ends.

The introduction states the bill is 
intended to promote the enduring 
settlement of pay equity claims 
through a bargaining framework 
and to re-enact, in an up-to-date 
and accessible form, the provisions 
of the EPA. The broad description of 
the framework accords with these 
intentions.

However, as we always observe, 
the devil is in the detail. The pro-
visions of the bill are over-com-
plicated and unwieldy. Worse, 
the bill deviates from the EPA and 
interpretation of the courts in the 
Bartlett litigation in significant ways. 
Existing rights would actually be 
removed from potential claimants. 
The overall scheme of the bill looks 
to a critical eye like an exercise in 
damage control.

The framework
The bill reinforces the obligation on 
employers not to discriminate on 

the basis of gender when it comes to pay and conditions. 
Pay equity claims must be raised direct with employers, 
responded to and bargained for, if necessary with the 
assistance of mediation, facilitation and determination 
by the Employment Relations Authority. Settlements 
are intended to be abiding and required to be reviewed 
regularly. There is a requirement to act in good faith, and 
penalty provisions for breaches of legal duties. Claims 
can be consolidated to promote efficient bargaining.

Does a pay equity claim exist?
The threshold test a claimant would have to meet to 
establish their claim “has merit” goes well beyond s 3(1)
(b) of the EPA, and what the JWG recommended. The 
bill takes all the factors set out in the JWG principles for 
“assessing the merits” of a claim, but turns them into 
cumulative criteria which a claimant must prove before 
the parties are required to embark on an assessment 
of the pay rate.

Claimants would bear the burden of proving a large 
number of reasons and factors (social, historical and 
macro-economic) assumed to contribute to gender dis-
crimination, to even get their claim on the table. MBIE 
officials explained the merit threshold is designed to 
weed out other, non-pay equity pay claims. In my view, 
it will also weed out valid claims.

Hierarchy of comparators
In the Bartlett litigation, Terranova argued the work 
women could point to as a comparator (to assess the 
correct rate for their work) should come from within 
the same employer, or failing that, the same industry. 
The courts rejected this submission, observing that, in 
order to find a suitable comparator untainted by gender 
bias, women may need to look beyond their enterprise, 
or even the sector or industry.

The consultation bill would reverse this ruling to 
impose a hierarchy of comparators on claimants: first 
they must try to find a comparator within their own 
employer; failing that, similar businesses; and failing 
that, the same industry. Only if all of those possibilities 
were exhausted could a comparator be drawn from 
beyond the same industry. How parties are meant to 
gather this intelligence, or fund it, is a mystery.

The justification for making parties use comparators 
within the same enterprise is that it will reduce transac-
tion costs. This is wrong, both in principle and in practice. 
Even the example of pay equity given in the Cabinet 
paper is between a drainlayer and a police officer.

In low-paid, female-dominated sectors, many of the 
roles will be affected by gender discrimination. Many 
workplaces will not have sufficient roles to find a suitable 
comparator. Identifying a suitable comparator should 
focus on the right attributes and the absence of gender 
bias, not its location. Comparing jobs in male-dominated 
industries or workplaces is the simplest way to guarantee 
you are looking at untainted male pay rates.

Raising a pay equity claim
Pay equity claims would be raised with employers in the 
first instance. The employer would have obligations to 
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notify other potentially eligible employees (30 days) and 
to respond with a decision about whether the claim is 
accepted to have merit (90 days). These timeframes can 
be extended by the employers if they claim to have rea-
sonable grounds (unspecified and with no upper limit).

If a claim was accepted as having merit, good faith bar-
gaining would be required. Multiple similar claims would 
be required to be treated as a class action. Employers 
facing similar claims could choose to consolidate their 
bargaining, but would have to reach individual settle-
ments at the conclusion of bargaining. Consolidation 
raises numerous issues, particularly for employees and 
employers not used to MECA bargaining.

Navigating through a procedural maze
The process described in the bill is supposed to be simple 
and low level, with the aim of keeping parties out of 
the courts. The detailed provisions are closely modelled 
on the current good faith collective bargaining regime 
under the ERA, even for claimants who are not mem-
bers of a union (i.e. around 77% of working women in 
New Zealand). This will present challenges to potential 
claimants in the majority of workplaces.

If the employer declined to accept a claim had merit, 
this could be challenged in the Authority. However, 
all the dispute resolution processes would apply to 
this preliminary threshold enquiry. The parties could 
be directed to mediation or even facilitation, before 
the Authority would consider the application for a 
ruling on merit. Determinations of the Authority can 
be challenged and heard de novo by the Employment 
Court. Appeals to the Court of Appeal can be taken on 
questions of law.

If the Authority ruled a claim had merit, back the 
parties would go to bargain about the appropriate 
comparators and assessment of an untainted pay 
rate. If they could not agree on these assessments, 
they would be required to mediate and seek facili-
tation, before an application could be made to the 
Authority to set the pay rate. The JWG recommended 
easy access to facilitated bargaining, but a conten-
tious threshold has been included; applications could 
be opposed and declined.

These processes are tortuous and repetitive, rather 
than simple and low level. The transaction costs for 
claimants, even those supported by unions, would be 
excessive. Employers would also face significant costs. 
The potential for litigation at each stage to test interpreta-
tions of new provisions, merit, appropriate comparators 
and participants’ actions, including claims of bad faith, 
could see parties involved in more litigation, not less.

It is worth noting that the EPA delivered a result for 
55,000 people from one case which went through the 
Employment Court and Court of Appeal (as a test case 
on jurisdiction), and bargaining to agree the pay rate. 
That looks like economic efficiency.

Resourcing
The JWG recommended that, given the complexity of 
pay equity assessments, it was essential parties have 

ready access to information and 
resources to assist them. Parties 
and the employment institutions 
would need access to market and 
remuneration data, and the exper-
tise of specialists. The institutions 
will require additional personnel 
and support, including training, to 
deal efficiently and competently 
with the tasks required of them. 
There has been no indication of 
additional resourcing coming from 
the government.

The only provision in the bill 
dealing with information provides 
for specific disclosure from the 
employer in question, on request, 
after a claim has been raised. How 
claimants (or employers) are sup-
posed to access wider labour market 
data which is not currently collated 
is unclear. There is a real need for 
transparency of pay rates for men 
and women across the economy, 
which is what Green Party MP Jan 
Logie’s Equal Pay Amendment Bill 
is designed to address.

As Maria Dew noted, the regu-
lations which have just come into 

force under comparable UK legisla-
tion (The Equality Act 2010 (Gender 
Pay Gap Information) Regulations 
2017) require large employers to 
publish annual statistics concerning 
the pay gap between their male and 
female employees. Recent research 
has revealed that, to date, the 2010 
UK legislation has not delivered a 
significant reduction in gender ine-
quality. Greater transparency about 
pay would be a useful mechanism 
in New Zealand.

An alternative process
It would be far simpler and cheaper 
for all parties, including the state, 
if detailed claims were put to 
employers, and if not accepted to 
have merit within 90 days, pro-
ceeded directly to the Authority 
for a preliminary ruling on merit. 
Market data and research about pay 
equity assessments, together with 
expert evidence -resourced within 
the Authority – could be drawn on 
to identify suitable comparators. 
Once a ruling was made on merit 
and suitable comparators, good faith 
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bargaining could proceed, if neces-
sary with the assistance of media-
tion and/or facilitation. If not settled 
through those processes, the ERA 
would have jurisdiction to set the 
rate and impose any penalties. As 
precedents were established about 
merit thresholds and identification 
of suitable comparators, settlements 
would become more straightfor-
ward. This would be efficient, would 
encourage early settlements and is 
more consistent with the EPA, and 
the JWG recommendations.

Anti-rights provisions
The bill would separate out equal 
pay, and treat it as a wage arrears 
claim, rather than a discrimination 
action.

Suitable comparators may include 
those which have already been the 
subject of a pay equity settlement. 
Rates set by settlements are not 
guaranteed to set a rate free from 
gender bias; this may drag down the 
assessment of a new claim.

Inexplicably, in pay equity cases 
only, the Authority would have 

no jurisdiction to award backpay 
for the six-year limitation period. 
Pay would only be awarded from 
the date the claim was made. This 
is inconsistent with the principle 
that for a legal right there must be 
a remedy. This begs the question 
why employers would agree to a 
settlement including backpay, if 
they know there is no power to 
award it, even if employees ever 
manage to get their case heard.

Claims where there has been a 
previous pay equity settlement 
which the employer extends to 
the claimant would be barred 
unless the Authority or court was 
satisfied there were exceptional 
circumstances. A future claimant 
would face a hearing to be allowed 
to challenge the outcome of a past 
settlement, even if pay inequity 
persisted.

The consultation paper suggests 
existing claims could be brought 
under the new legislation. That is, 
the more onerous legal tests, pro-
cesses and restrictions could apply 
retrospectively. This is contrary to 

the Legislation Advisory Committee Guidelines (retro-
spective effect and not pre-empting matters currently 
before the courts).

The bill would impose low-level penalties on employ-
ers for breaches of their legal obligations under the 
provisions, but no penalty for inequitable pay.

Conclusion – a backward step
Women seeking to pursue a pay equity claim under the 
proposed legislation would face significant procedural 
and evidential obstacles. Many will simply give up. MBIE 
officials suggest employers would agree to a settlement 
at an early stage, to avoid the expense and uncertainty 
of litigation. The outcome is likely to be the opposite: the 
risk of an adverse finding is too remote to incentivise 
early settlement.

The Cabinet paper, Regulatory Impact Statement, 
recognised the value of the existing model after the 
Court of Appeal judgment in the Bartlett case: “Bargaining 
would be influenced by relevant court precedent and 
the incentive to avoid litigation” (para 33). It went on to 
recommend the proposed model, saying early recourse 
to the courts is inconsistent with the ERA (para 41). The 
paper states bargaining is more economically efficient 
as employer and employees are best placed to know 
their particular circumstances and agree on the optimal 
mix of wages and conditions to reflect productivity and 
business and employee needs.

The bill should be about correcting injustice in an 
efficient way, not achieving economic efficiency. The 
market has seldom delivered a just outcome in terms 
of pay equity, without a court decision or the threat of 
one compelling the parties to resolve the situation. The 
bill would deliberately make accessing the ERA and 
court much more difficult. This risks disempowering 
the very people it is stated to be helping. Litigation will 
not be reduced by the bill – new legislation is always 
tested in the courts.

Contrary to the stated purpose of the draft bill, it does 
not re-enact and modernise the Equal Pay Act and it 
does not implement a workable regime based on the 
Bartlett case and JWG report. Passing this bill would be 
a major backwards step for pay equity. It could bring 
New Zealand under renewed criticism from the ILO 
for failure to fully comply with ILO 100. The bill and, as 
importantly, the policy underlying it require significant 
change if women in New Zealand are to achieve pay 
equity in our lifetimes. ▪
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Professional indemnity policies 
generally exclude claims where 
the insured’s conduct is dishonest, 
fraudulent, criminal or malicious. 
Barring cover for crime is hardly 
controversial. But the area between 
inadvertence and outright fraud can 
be murky. Personal and professional 
pressures may lead overwhelmed 
professionals to unwise decisions 
for no personal gain. Insurance 
claims involving such scenarios 
are common.

What is dishonesty?
Dishonesty in connection with lia-
bility insurance is a broad concept. 
It need not be motivated by inten-
tion to deceive. Dishonesty means 
simply not acting as an honest 
person would in the circumstances.

This is an objective standard. The 
insured’s subjective knowledge is 
relevant, but this does not mean 
that the insured must know his or 
her conduct was dishonest. If the 

How professional indemnity 
policies respond to claims 
involving dishonesty

UPDATE

BY REBECCA 
SCOTT
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The High Court found that Mr 
Withers had not been dishonest, 
because his state of knowledge was 
such that he failed to appreciate the 
implications of his undertakings. 
Once he did realise the signifi-
cance, he overlooked following the 
matter up.

Professional standards of 
singular relevance
The Court of Appeal found this 
approach unsustainable, and that 
Zurich was entitled to decline. It 
summed up the test for dishonesty 
as measuring the insured’s actual 
conduct and knowledge against an 
objective moral standard of what 
constitutes honest conduct by a 
person having that knowledge. 
Professional standards are central to 
the objective measure of dishonesty.

The Court of Appeal focused on 
Mr Withers’ actual knowledge. He 
knew that he had made no inquiry 
to satisfy himself that he was a 
mandatory signatory and that the 
funds had been used as required. 
The only available inference was 
that he must have known that the 
undertakings were false.

UK more receptive to 
subjective view
In contrast, in Pemberton Greenish 
LLP v Henry [2017] EWHC 246 
(QB), the High Court of England 
and Wales was influenced by the 
defendant’s subjective explanation. 
The issue there was whether the law 
firm’s insurer could recover against 
the dishonest solicitor personally. 

insured has knowledge that renders his or her conduct 
contrary to normally acceptable standards, it does not 
matter whether they have reflected on what such 
standards are.

Lawyers are subject to higher standards than the 
general population. A solicitor’s conduct is judged by the 
standard of honesty generally accepted as appropriate 
for members of the legal profession. This is informed by 
professional standards and rules of conduct.

Zurich Australian Insurance Ltd v 
Withers – insured’s rationalisation not 
accepted
In Zurich Australian Insurance Ltd v Withers [2016] NZCA 
618, an accountant, Mr Withers, facilitated loans from 
investors to his winemaker client, expressly to cover the 
cost of producing wine. He repeatedly signed uncon-
ditional undertakings that he was a mandatory joint 
signatory on the costs account and that the account 
would be used solely to meet particular wine production 
costs. All of these undertakings were false. Mr Withers 
was not a mandatory signatory and he knew that at least 
some of the funds were used not for wine production 
but intercompany loans. The winemaker failed and the 
investors lost their investment. They claimed against 
Mr Withers, whose insurer, Zurich, rejected cover for 
dishonesty.
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The policy provided that the insur-
ers would not claim against an 
employee, unless the claim was 
caused by the employee’s dishonest 
acts or omissions. The solicitor, Ms 
Henry, argued that her conduct was 
not dishonest.

Ms Henry’s partner was a struck 
off solicitor whose former firm was 
suing him for financial misconduct. 
He arranged for Ms Henry to act for 
a Mr and Mrs Kingston on a short 
term loan secured over a property. 
As identification, Mr Kingston sup-
plied a rates bill and a copy of his 
wife’s passport. Close inspection 
would have revealed that neither 
was genuine. Ms Henry signed 
documentation for the Kingstons 
on their verbal authority. Once the 
loan funds were transferred, the 
Kingstons disappeared. They were 
imposters and the transaction was 
a mortgage fraud.

Fearing she would be criticised for 
completing the transaction without 
written authority, Ms Henry forged 
the Kingstons’ signatures on an 
authority form. She concealed her 
partner’s involvement as a go-be-
tween for the Kingstons. While 
investigating, her firm discovered 
another matter where Ms Henry 
had transferred funds on behalf of 
her partner’s interests, without any 
underlying legal work.

The police cautioned Ms Henry for 
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the forged authority form. She was struck off the roll for 
dishonesty, failure to act with integrity and breach of 
the Money Laundering Regulations 2007 (MLR).

Ms Henry’s firm was liable to the lender for breach 
of the MLR. The insurer argued that Ms Henry’s subse-
quent conduct in forging the authority and the unrelated 
payments to her partner’s interests were relevant to 
dishonesty. Ms Henry argued that she had no reason to 
suspect anything untoward about the transaction and 
that her breaches were negligent.

Subjective state of mind relevant
The court applied the test for dishonesty in Twinsectra Ltd 
v Yardley [2002] UKHL 12, [2002] 2 AC 164, which requires 
the defendant to know that “what he was doing would 
be regarded as dishonest by honest people”. This is more 
heavily subjective than the New Zealand test, where the 
defendant simply needs to know the information that 
would cause an honest person to consider the conduct 
dishonest.

Ms Henry’s subjective state of mind was highly 
relevant. While an independent person knowing her 

partner’s involvement in other 
financial misconduct would have 
scrutinised the transaction more 
carefully, in Ms Henry’s mind her 
partner’s endorsement legitimised 
the transaction.

The court found that while many 
of her explanations were unsatis-
factory, and her later forgery was 
patently dishonest, there was insuf-
ficient evidence that the causative 
breaches were dishonest as opposed 
to careless. On the Withers approach, 
a New Zealand court may not have 
reached the same conclusion. ▪

Rebecca Scott  rscott@dac 
beachcroft.com is a partner at 
insurance specialist firm DAC 
Beachcroft. She practices in the 
fields of insurance, professional 
liability and employment.
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How do you think a law firm should be 
servicing its clients today compared 
with 10 or 20 years ago? What do you 
expect to see done differently?
There is a lot that could be mentioned here if we compare 
how firms and in-house counsel should be doing things 
now compared with a decade or two ago, but two initial 
thoughts come to mind:

Engagement

Firms need to be servicing clients differently today. 
Companies are moving faster, there is more competition 
in most industries and digital disruption is forcing com-
panies to change how they operate to stay competitive. 
As such, firms need to be more efficient and responsive. 
This doesn’t mean turning around advice or transac-
tional documentation faster, but addressing how they 
are processing instructions and in what form they are 
providing their services. As a starting point, firms need 
to consider looking at the form of engagement they have 
with clients. For example, do they have engagement 
methodologies that allow for real time collaboration 
with clients to better assist understanding of commercial 
issues and solve for these in adaptive ways?

A new approach to charging

If firms truly want to partner with their clients then they 
need to support their clients in managing this aspect 
of the relationship. This doesn’t necessary mean deeper 
discounts to rates but for firms to be more inventive 
in how they charge. In my view, firms who have been 
slow to understand this are creating an opening in the 
market for alternative legal providers and ultimately 
technology – so by not addressing this issue effectively 
now they could be creating competition for themselves 
in the longer term.

Five questions with Spark’s Rod 
Morris on digital disruption in the 
legal profession
Rod Morris, Assistant General Counsel at Spark New Zealand, leads a team of senior lawyers 
who provide legal services to Spark’s technology and network businesses. He was the opening 
speaker at LawFest, the annual innovation and technology in law conference which was held 
in Auckland on 17 May. He outlines how he sees the evolving technology landscape changing 
the nature of the legal profession.

Do you think the 
challenge with legal 
tech uptake is that the 
development of tech for 
the industry is slow or the 
profession is reluctant to 
change?
There are three ways to look at this:

Understanding the impact of 
technology

At this point in time it’s unclear as 
to the exact direction technology 
might take legal services delivery 
and the respective impact across 
the legal services industry. In my 
experience there are practitioners 
who feel that any impact is remote, 
if there is any at all, while others 
may be feeling exposed but are 
unsure of the steps they should 
take. Wherever we individually 
sit on that continuum, we need 
to be proactive about getting to 
understand technology, and how 
we can take advantage of it in our 
practices. Do nothing and we risk 
ending up in a reactive position 
during the market transformation. 
Being curious now will undoubtedly 
give rise to benefits later.

Fit for purpose technology

I don’t think the legal profession 
is necessarily reluctant to change 
– it’s simply a matter of working 

through how technology can assist 
us. It’s not just a matter of adopting 
technology for technology sake, but 
that technology must either solve a 
client problem or add value to the 
client’s organisation.

Scale

Lastly, I think the smaller scale 
of legal practices in New Zealand 
means there is not a lot of low 
hanging fruit to target with early 
stage automation technologies. The 
most successful legal technologies 
in overseas markets so far have gen-
erally provided cost savings realised 
over large volumes of litigation, due 
diligence or large numbers of stand-
ardised contracts. The significantly 
smaller amount of legal work in 
these areas in New Zealand corpo-
rates can make it difficult to satisfy 
business case requirements for these 
technologies at present. That’s where 
the firms can come in and leverage 
their relationships with multiple 
businesses to get adequate scale.

What, if any, innovation 
have you seen the legal 
profession adopt that 
paints an encouraging 
picture?
There are recent examples of legal 
firms partnering with technology 
companies to develop new digital 
capability to assist clients. There are 

TECHNOLOGY
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also examples of firms developing 
their own digital capability to 
create digital service offerings for 
clients. These initiatives all show 
the growing acknowledgement that 
technology will play in legal service 
delivery. We are only at the start of 
what will be a very interesting, and 
rewarding, time in the evolution of 
our profession.

How can lawyers take 
advantage of the 
opportunities, and 
respond to challenges, 
that digital disruption 
presents?
Firstly, accept that technology will 
change our profession whether your 
role is in a firm or an organisation. 
The impact on businesses created 
by digital disruption, and what is 
recognised by many companies 
in New Zealand and around the 
world, is that we are moving from 
a knowledge-based market to a 
market driven by customer expe-
rience. When you look at many of 
the digital companies you notice 
that either (a) transactions are 
either generated directly by the 
individual or (b) the individual is 
interacting directly with the service 
platform and thus the customer is 
at the centre of the service offering. 
In a disrupted world it is now the 
customers, or individual users, 
influencing products and shaping 
new markets.

Second, accepting that certain 
areas of the profession will be 

impacted by technology but also new opportunities 
will present in different ways than in the past. We, as 
a profession, need to be curious of these opportunities. 
There is no doubt many legal services will become 
commoditised (and impacted by technology) so it is 
important we are proactive in adapting to stay ahead 
of the technology wave. We should all consider moving 
to higher ground and repositioning ourselves further up 
the value chain. To do this we need to find new ways of 
adding value to our clients by taking opportunities to 
leverage digital to drive greater efficiencies for organi-
sations and also re-orienting our services in a way that 
technology will find hard to replicate.

There are many ways practitioners can do this with 
many factors influencing how it could be done (eg, the 
area of law, nature of firm/in-house team, financial 
resources etc…). From a general perspective, a few points 
people could start thinking about are:

Take a strategic view

Get close to your client’s/ organisation’s strategic plan 
and understand how it’s been executed. If you’re not 
close enough it will be difficult to position yourself 
in a manner most effective to help the organisation 
achieve its commercial objectives and you will remain 
seen simply as transactional support – so, if you need 
to, adjust your engagement model.

Governance

Assist the organisation to revisit its governance frame-
works. Does the current framework deal with these new 
issues presented by digital disruption? For example, 
how do you ensure the well-meaning person in an 
organisation who “clicks to accept” a software program 
doesn’t expose your client/ organisation to unacceptable 
commercial or contractual risk – potentially damaging 
your client’s brand, cost or risk profile?

Simplify

Look for legal processes that don’t operate effectively and 
simplify. Structure your teams to move quickly – pool 

resources to assist sharing of knowl-
edge and to gain efficiencies. Move 
away from providing services that 
are (or will become) commoditised 
and use technology to deliver this 
work. Look to simplify not only 
legal processes but also business 
processes. Legal advisers are in a 
unique position to “see across the 
organisation” and assist its opera-
tional and commercial initiatives.

The above are only a few ideas 
and again, depending on the circum-
stances, there will be many more 
that will prove beneficial over the 
longer term.

If a law firm could do just 
one thing to demonstrate 
to its clients it’s moving 
in the right direction with 
innovation, what would 
it be?
Innovation does not necessarily 
need to be through technology. 
Collaborating more closely with 
clients and solving commercial 
objectives, including the cost 
question, would in some instances 
be all that a client might require. 
There are many ways firms could 
look to assist their client’s technology 
journey. Examples could include 
the firm sharing its IT platform(s), 
document management functional-
ity, precedent documents in digital 
formats etc… with clients as a no cost 
value add offering. Again, this will 
provide opportunities for firms to 
better understand their clients and 
assist them in less traditional ways. ▪
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Most of us have heard of Bitcoin and know that 
it’s some kind of digital currency, but for many of 
us that’s as far as our knowledge of it goes. The Law 
Foundation’s ILAPP project is examining the regulation 
of digital currencies such as Bitcoin (see issues 898 and 
903 of LawTalk), but actually what is Bitcoin and how 
is it used?

Bitcoin is a cryptocurrency and payment mechanism 
that is fully decentralised, meaning no central authority 
manages or administers it. The ‘blockchain’ technology 
behind it is really interesting and has potential applica-
tions in a variety of areas, including traditional banking 
and finance.

Bitcoin transactions are performed electronically, 
without the need for banks (central or otherwise) or 
credit card companies. Bitcoin transactions can be anon-
ymous and untraceable, which makes it very popular 
with criminals.

It’s very unpopular with financial institutions, who 
can’t charge you for accessing your own money. Bitcoin 
fees are very low (sometimes zero) and transactions are 
extremely secure, which is making Bitcoin increasingly 
popular with retailers and consumers alike.

If you sell in Bitcoin then you can be 100% certain 
that your bank isn’t going to claw back payments if the 
purchase was made using a stolen card, which is what 
happens to online retailers who accept ‘cardholder not 
present’ credit card payments.

I find the whole concept extremely interesting, not 
just because of the technology behind it, but mainly 
because a Bitcoin holds any value. It’s not a flat currency 
and there is no central bank behind it. It only has value 
because buyers and sellers agree that it does.

You can buy a car or even a house – in some countries, 
at least – with nothing more than a few ones and zeros. 
Amazing. Or lunacy? I can’t decide.

Some smaller US law firms accept it as payment, as 
do firms such as LegalVision in Australia, although it’s 
unclear how popular this is with clients.

Bitcoin technology has developed a lot more quickly 
than policy or regulation. Because Bitcoin transactions 
can be performed anonymously, even across borders, 
we may find that legislation, including anti-laundering 
legislation, could be difficult to write and to enforce. I’m 

Bitcoin at a 
glance
BY DAMIEN 

FUNNELL

◂  Receiving payment using 
Copay, a popular Bitcoin wallet. 

very interested in the findings of the 
ILAPP project on this subject and 
personally sceptical that govern-
ment is going to be effective in reg-
ulating the use of cryptocurrencies.

It’s hard to regulate something 
that’s invisible.

Bitcoin history
Like the currency itself, the history 
of Bitcoin is extremely strange. 
Bitcoin is based on open source 
software released by a programmer 
(or group of programmers) using 

TECHNOLOGY

How it works
To use Bitcoin you need a Bitcoin wallet - an app that you use to 
‘store’ your Bitcoin. The wallet also provides functions to send 
and receive payments. There are three ways to get Bitcoin into 
your wallet:
1 Buy Bitcoin from an exchange. The banks don’t want to encour-

age all this Bitcoin nonsense, so they won’t help. Independent 
exchanges have popped up to fill the void.

2 Get paid in Bitcoin. Anyone with a Bitcoin wallet can send you 
Bitcoin. They just scan your QR code, enter the amount to send 
and pull the trigger. easy.

3 Mine for Bitcoin. Basically, the digital equivalent to printing 
your own money using computers instead of printing presses. 
If you’re going to give this a go then you’re going to need 
something a bit more technical than this article.
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the pseudonym Satoshi Nakamoto 
in 2008. Almost a decade later we 
still don’t know who Nakamoto 
is, although plenty of people have 
claimed to be him. Despite this, 
the growth of Bitcoin has been 
dramatic.

Today it is estimated that over a 
million vendors worldwide accept 
hundreds of millions of dollars 
worth of Bitcoin payments every 
year. Companies such as Microsoft, 
Tesla, Expedia and Subway now 
accept Bitcoin for at least some 
transactions.

The price of Bitcoin has been 
exceedingly volatile since its incep-
tion, but its appreciation in value 
has been truly dramatic. The value 
of one Bitcoin has increased from 
less than one US cent in 2010 to over 
US$1,200 today. This has made unlikely 
millionaires of the enthusiasts who 
‘mined’ for Bitcoin in its earliest days. 
It would have made James Howells 
of the UK a multi-millionaire, except 
he threw out a hard drive containing 
7,500 Bitcoin (worth over $18 million 
now) in 2013.

Future of Bitcoin
Just as no one predicted its rise 10 
years ago, no one knows what’s 
in store for Bitcoin in the years to 
come. Will it continue to grow in 
popularity and value, or will we 
all lose interest, sending its value 
crashing?

It’s hard to say, but given its 
rapidly increasing value (which 
has more than tripled over the past 
year alone), my bet is that it is here 
to stay and that Bitcoin will even-
tually be as commonplace as cash 
used to be. I suspect that this will 
cause huge problems for banks and 
governments, as our financial and 
taxation systems are ill-equipped 
to deal with a currency that can be 
traded in absolute secrecy. ▪

Damian Funnell   damian.
funnell@choice technology.co.nz 
is a technologist and founder of 
Choice Technology, an IT services 
company, and PanaceaHQ .com, 
a cloud software company.

When lawyers hear the word 
automation we immediately feel 
fear. We’re scared that clever soft-
ware and robots will take our jobs. 
The result is lawyers becoming 
clockblockers – ignoring the wave of 
change hitting the industry and not 
using automation. The good news is 
that automation won’t put lawyers 
out of work as long as they take 
steps now to use the automation 
technology available.

Here’s some more good 
news
• Automation will not destroy 

your client relationships – most 
clients will continue to want the 
personal reassurance that comes 
with dealing with another human.

• Automation isn’t attacking the 
repetitive tasks of just the legal 
industry. All industries are under 
this same threat.

• Having our repetitive tasks 
automated means we can focus 
on higher value and more mean-
ingful work.

• We can use automation to create 
new revenue streams for our 
firms by selling automated legal 
products online.

• Automation provides a great 
opportunity to run more effi-
cient, profitable and lower-risk 
law firms.

This is actually an exciting time for 
lawyers as long as they’re willing 
to embrace the automation tools 
available. Those who continue to be 

TECHNOLOGY
CLOCKBLOCKER

Will automation 
put lawyers out 
of work?
BY CLAUDIA 

KING
a clockblocker will see other lawyers 
reap the benefits of automation and 
be undercut on price. Those lawyers 
doing well now may struggle to 
find work in 10 years’ time, or even 
sooner, if they fail to get to grips 
with automation.

How to get started with 
automation
The first step doesn’t even require 
buying automation software. 
Instead, create a list of the firm’s 
intangible assets. Most of the assets 
in a law firm are intangible – that’s 
intellectual property. As lawyers, 
we have created a large amount 
of IP over the years, but we don’t 
treat it with value in the same way 
we treat tangible assets like real 
estate. Lawyers owe it to ourselves 
and the firm to take the first step in 
the automation journey by doing 
an intellectual property audit. Doing 
this will show just how much valu-
able IP there is.

How to do an IP audit
Unless a firm is super organised, 
the IP is probably kept all over the 
place. You’ll have some of your own 
templates in your personal drive, 
then there’s the firm’s precedents, 
and there are your “go to” documents 
strewn across client files from the last 
10 years that you refer to again and 
again. You’ll also have other IP that 
you won’t have even considered to 
be IP – your firm’s employee manual, 
your client onboarding process, and 
the articles you and your colleagues 
write under the crack of the whip 
of your practice manager for your 
website and client newsletter.
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IP Audit 
Checklist
Legal Documents & 
Precedents
□ Firm legal document 

precedents
□ Personal legal 

document precedents
□ Word templates
□ Opinions done for 

other clients
□ Letters
□ Firm legal workflows
□ Legal reports
□ Transaction final 

reports and bibles
□ Personal legal workflows
□ Legal work checklists
□ Legal work scopes
□ Legislation 

interpretation workflows
□ Case law interpretation 

workflows
□ Research
□ Letters of engagement
□ Terms and conditions 

of service

Customer Related 
Content
□ Scripts you use 

with clients

□ Onboarding processes, 
documents and 
templates

□ email templates
□ Common questions and 

requests from customers
□ FAQs
□ Worksheets
□ Step-by-step guides
□ Testimonials
□ Website content

Legal
□ Trademarks
□ Contract rights
□ Trade secrets
□ Copyrights
□ Patents
□ Licenses
□ Joint ventures
□ Royalty agreements
□ Permits

Operations Content
□ Operations manuals 

and policies
□ Health and safety 

manuals and policies
□ Client care information
□ employee handbooks
□ employment-related 

documents, like job 
agreements, job 
descriptions etc

□ employee career plans
□ Recruitment processes
□ Customer lists
□ Lists of services
□ Fee menus and 

price lists
□ Strategic plans
□ Training materials
□ Step by step processes 

to complete day to day 
tasks like trust account

□ Grants/ award 
applications

□ Funding applications
□ Business plans
□ Marketing plans

Marketing Content
□ Customer lists
□ Individual employee 

marketing plans
□ Logos, email footers 

and letterheads
□ editorial calendars
□ Customer relationships
□ Lists of potential blog 

or article topics
□ Relationships with 

strategic partners
□ Marketing collateral 

(like brochures, 
advertisements, etc.)

□ Blogs
□ Podcasts

□ Webinars
□ Webshows
□ Videos
□ e-books
□ Infographics
□ Photos and 

other images
□ Conference papers
□ White papers
□ Articles

Product/Service 
Assets
□ Strategy plans for 

your clients
□ Proposals
□ Templates
□ Tender documents
□ Product designs
□ Literary works
□ Keynotes/presentations

Technology
□ Domain names
□ Social media accounts
□ Digital marketing 

campaigns
□ Apps
□ Websites
□ Proprietary software 

you’ve created
□ Databases

Here are some examples of IP that 
lawyers might own:
• The shareholders’ agreement template.
• Amazing workflows that someone who was paid 

thousands of dollars created to keep the team 
super-efficient.

• The process for pricing legal work.
• The process you follow to employ lawyers.
• The process for dealing with fee complaints.
• The presentation used to present to potential family 

trust clients.
• An opinion written a few years ago on the Companies 

Act which is adopted as a basis for writing other 
opinions.

• The course content given out to new grads that gets 
them up to speed and working profitably in no time.

• The phone script the receptionist uses to convert 
enquiries into paying clients with ease.

For a full list of IP to look for in your law firm check out 
this handy IP audit checklist below.

Step into the light my learned friends.
Once you’ve done an IP audit you’ll realise just how 
much valuable intellectual property your firm owns. 
You’ll have a better idea of workflows and processes 
you could potentially automate. You’ll also have a more 
positive mindset about the future and getting started 
with automation. ▪

Claudia King  claudia@dennis kinglaw.co.nz is 
Director of Dennis King Law. In 2011 she launched 
Legal Beagle to provide online legal services with 
the objective of making the law simple, affordable 
and accessible. Along the way she has learned much 
about delivering law online and using technology 
to make firms more efficient and profitable. Her 
mission is to help modernise the legal profession 
one clockblocker at a time.
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Grammarly
Grammarly was put together by some of the 
world’s leading linguists and is a helpful spell-
check and grammatical tool for quick checks or 

when the built-in office spellcheck might not cut it with 
all that legal jargon. It has two account options: free and 
paid. The free version checks only spelling however, it 
still has quite an advanced dictionary that can include 
jargon used in some professions.

The paid version will check spelling and syntax, which 
can be helpful when you want to type up something in 
a short, simpler way for a client to read. Grammarly is 
cross-platform friendly (this is a good thing) and can be 
used with Evernote, Google Drive, Dropbox and iCloud. 
It is also available in the Google chrome web store as 
an add-on, making it usable in certain email browsers 
and other sites.

TrialPad
TrialPad is litigation software for document 
reviewing and annotation, deposition tran-
script summaries and evidence presentation 

and is being used overseas in courtrooms as an alterna-
tive case presentation option. It is cross-platform friendly 
with certain applications such as Citrix ShareFile, 
Dropbox, Transporter, and WebDAV.

Easy Law
Easy Law is an app designed by Invercargill 
lawyer Emma Stanley for home buyers. It 
brings together the strands of information 

which home-buyers need, and is divided into three 
sections to cover people who don’t know where to 
start, those who have found a home but need assistance, 
and those who have made an offer. It includes useful 
definitions and checklists for would-be buyers.

Skyscanner
This is free and available for Android, Amazon 
and iPhone. Skyscanner is a three-in-one 
flight, hotel and car booking application. The 

TECHNOLOGY

A page of apps 
which lawyers 
might find useful
BY ANGHARAD 

O’FLYNN

app automatically pairs your flights with your car and 
hotel search information, so there is no need to keep 
re-entering your travel details.

It also provides comparisons on the best prices for 
hotels, flights and car hire so this can ease some of the 
complications on trips away.

Black’s Law Dictionary, second edition
Free and available for Android and iPhone. 
While this longstanding dictionary (first 
published in 1891) is up to its 10th edition, 

the copyright on the second edition has lapsed and the 
dictionary is now free to download. The Dictionary is 
not New Zealand legalese focused, but it can still be a 
helpful for standard, general legal definitions and to 
point you in the right direction.

Picture it Settled
A settlement negotiation application. It was 
developed to help litigants analyse their 
positions and form successful negotiation 

strategies. The app takes data from thousands of cases 
and settlement negotiations and suggests tactics and 
possible outcomes. While an application isn’t a surrogate 
for real life on the job training and years of experience, 
it can be a helpful case and educational tool for anyone 
who wants help visualising how their strategy may play 
out. Free for iOS and Android.

Feedly
Similar to the now discontinued Google 
Reader. The application is a hub where users 
can organise, read and share information 

from sources relevant to their industry. Lawyers can 
use it to keep on top of current events within the legal 
industry and create reading boards and personalise the 
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application. It focuses on the subject you 
want and filters out the unwanted noise. 
The app can be integrated with most 
social media networks; Facebook, Twitter, 
LinkedIn and many others and information 
can be shared easily. Feedly can be used in 
both a social and work capacity.

Hours Keeper
Free in the App Store and 
Playstore. This is an application 
for keeping track of billing hours 

for multiple clients. Data can be synced 
across multiple devices and after billing 
hours are recorded and calculated, the 
app can generate a PDF invoice to send 
to your clients.

iThoughts
Appstore only. There are two ver-
sions, one free and one US$17.99. 
A mind map application that 

can help with brainstorming cases and 
strategy. Mind mapping enables users 
to visually organise their thoughts, ideas 
and strategies for cases – whether for a 
trial, mediation or just putting thoughts 
on paper. The app can work with Microsoft 
Word, Power Point and Project as well as 
PDF and PNG and several other computer 
programs.

Timeline 3D
Available for US$14.99, Appstore. 
This app can create effective 
visual aids to help a jury under-

stand a case. The application lets lawyers 
create lists of events, provide media aids 
and then turns it into a visual timeline that 
can be followed by jurors. It can also be 
used to enliven office presentations and 
any other form of presentation. ▪

Your negotiation style is both personal and general. Your 
personal style is you: how you interact and communicate with 
people, your personality. Imitation is suicide when you are under 
pressure during negotiations, so you need to decide on what works 
for you and how best to develop your personal competencies.

There are five recognised general styles of negotiating. Most 
negotiators will have a default style, but it may be useful to consider 
whether a different style would be more effective in the context 
of any particular dispute.

Avoiding
This style is most often employed by people who dislike conflict 
and is used:
• To avoid interpersonal conflict;
• When the dispute is not worth the time it would take to resolve;
• To postpone or ignore the dispute;
• When avoiding the dispute will not greatly affect the relationship.

Accommodating
This style prioritises the parties’ relationship, and works on the 
basis that the best way to win people over is to give them what 
they want. These negotiators are usually well liked. Characteristics 
include:
• Concerned with the relationship;
• Give concessions to strengthen the relationship but give away 

too much too soon;
• Neglect their own needs to help the other side get what they 

want;

MEDIATION

Negotiation 
styles: which 
one are you?
BY PAUL  

SILLS

• Effective when the long-term relation-
ship is important but the short-term 
dispute is not.

Use if you are at fault and you must repair 
the relationship or when you have nothing 
that would benefit the other side but you 
need to rebuild bridges. Do not use against 
competitive opponents as they will see it 
as a sign of weakness and demand more.

Compromising
This is the style most people think of as 
negotiation. It is essentially haggling, 
and involves splitting the difference. The 

Recognised industry experts  
Serving legal documents for over 27 years  

Fast, professional, nationwide process serving for solicitors & government agencies
P: (09) 302-2476   E: team@docuserve.co.nz  W:www.docuserve.co.nz
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half-way haggle can seem “fair” in the absence of well thought 
out concessions. However, what this style ignores is that people 
that take an extreme opening position (anchoring) tend to get 
more of what is on offer. This style:
• Falls between accommodating and competing, and is useful 

when time is an issue and/or there is a strong relationship 
between the parties;

• Requires concessions from both parties;
• Does not focus on legitimate or fair standards for settlement but 

instead relies on “splitting the difference”. Both parties win and 
lose. Meeting half way can reduce strain on the relationship.

When parties make concessions with no strong rationale for doing 
so, the other side assumes they will continue to do so. Positional 
bargaining (haggling) is a form of compromise negotiation and is 
typically seen in one-day mediations.

Collaborating
Most negotiators confuse the “win-win” collaboration style with 
the compromise style. That is incorrect. Win-win is about making 

sure both parties have their needs met 
and the aim is to create mutual value. The 
characteristics include:
• Using problem solving methods to create 

value and discover mutual outcomes;
• Using creativity to find solutions that 

will best meet the interests of all;
• Collaborative negotiators tend to be 

assertive about their needs as well as 
cooperative;

• Effective when both the long-term 
relationships and short-term dispute 
are important.

Be cautious using this style when dealing 
with a competitive negotiator. If you share 
information collaboratively you need to 
be sure that your opposite number shares 
information at the same level. If they do 
not, you run the risk of being exploited.

Competitive
These negotiators pursue their own needs 
regardless of consequences and will use 
whatever power and tactics they can to 
win. This style may be used:
• To get action or results quickly, or when 

something is not negotiable and imme-
diate compliance with what you want 
is required.

• In the context of a single transaction 
negotiation where there is no ongoing 
relationship.

The competitive negotiator can be more 
interested in winning what he or she 
perceives as ‘the game’ than in reaching 
an agreement. It is dangerous to make con-
cessions in the face of a highly-competitive 
negotiator thinking that you might estab-
lish goodwill. You will not. Competitive 
negotiators view concessions as a sign of 
weakness. It is not constructive to reward 
bullies. As is the case with all the styles 
discussed, the competitive style is gener-
ally used because it is the default style of 
the individual negotiator rather than the 
most effective tool to resolve the dispute.

Competitive negotiators will often 
play chicken: ‘Give in to my demands or 
…”. Strikes, lockouts, much litigation and 
military action are all games of chicken. The 
game can start because of the escalation of 
ultimatums and threats of demands with 
nobody being prepared to back down. ▪

Paul Sills  paul.sills@paulsills.co.nz 
is an Auckland barrister specialising in 
commercial and civil litigation. He is also 
an experienced mediator.
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The stresses and strains of being a lawyer 
have been well documented. International research 
suggests that people working in the legal industry 
experience higher rates of depression, anxiety and 
stress compared to other industries. The New 
Zealand Law Society has developed Practising 
Well – a set of tools and support materials so 
lawyers can improve their health and wellbeing.

In 2016, Vitality Works established a partner-
ship with NZLS to provide specialist wellbeing 
resources to further support the legal profession. 
Since then more than 400 New Zealand lawyers 
have completed the Wellbeing360 Online Health 
Assessment and given permission for their results 
to be used for research purposes.

It is hoped that the findings will be used to 
assist people to improve the health and wellbeing 
of their people – helping them to be healthier, 
happier and ultimately, more effective lawyers.

The findings of the Wellbeing360 are confiden-
tial and results are not passed on to NZLS or any 
other organisation. However, the aggregate results 
from the Wellbeing360 provides valuable data on 
the current health and wellbeing status of New 
Zealand lawyers.

How do lawyers compare to other 
professions?
Of the 400 lawyers that responded, 40% received 
scores indicating that they have good overall 
wellbeing while 53% received moderate scores 
indicating that they are likely to be in reasonable 
health but have at least one area of wellbeing that 
could be significantly improved. The remaining 7% 
were classified as having poor overall wellbeing, 
and need to improve some key lifestyle behaviours.

Overall, lawyers’ Wellbeing 360 score profile is 
typical of that seen in other New Zealand profes-
sions, however there were some areas in which 

How healthy are 
New Zealand 
lawyers? BY SARAH HARMER

NZLS scored significantly differently in.
Compared to other sectors, lawyers have twice 

the rate of poor mental health and fewer people 
have good social and work wellbeing. By contrast, 
a greater proportion of lawyers have good physical 
wellbeing. This is largely attributable to higher 
consumption of fruit and vegetables, and lower 
consumption of sugary drinks and smoking. 
Conversely, lawyers also sit for long periods, eat 
too much junk food and drink more alcohol, more 
regularly than average.

The data from the Wellbeing360 suggests that 
improving the health of lawyers will be of great 
benefit to businesses. Lawyers with poorer health 
report lower productivity, take more sick days and 
are more likely to turn up to work despite being ill.

Due to the nature of their work, lawyers are 
required to be highly resilient. However, the 
data suggests lawyers are no more resilient than 
employees of other professions. Almost two in 
three lawyers could benefit from improving their 
mental wellbeing. Compared to what is typically 
seen in the Wellbeing360, more lawyers report 
struggling to bounce back from setbacks and twice 
as many lawyers report experiencing recent psy-
chological distress. Overall, lawyers work longer 
hours, are more fatigued, are less satisfied with 
work life balance, less likely to feel their manager 
cares for their wellbeing and less likely to feel like 
they are part of a team.

Some useful strategies
The findings highlight a number of strategies that 
could be useful in helping lawyers manage the 
stress in their job.
• Lawyers who reported being the most physi-

cally active are half as likely to be experiencing 
depression, anxiety and stress compared to 
those who are less active.
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• People who strongly agree that they actively contribute to the 
wellbeing of others are more resilient than those who don’t. They 
are three times less likely to be suffering from anxiety and nine 
times less likely to be depressed.

• People who feel their manager cares for their wellbeing are much more 
likely to be engaged in their jobs, to be satisfied with their work/
life balance, and to feel like they have good career opportunities.

There are also areas in which lawyers score better than what is typ-
ically seen. Lawyers are more likely to report having the resources 
to do their job well, to have opportunities to grow and learn, and to 
feel appreciated for the work they do.

While it appears adequate attention is given to lawyers to carry out 
their tasks well, if firms really want productive, loyal employees they 
could benefit from not simply focusing their attention on creating 
better workers, but by creating better people.

Five ways to manage stress and be more resilient
In the modern world stress is inevitable but distress is not. Here are 
five things you can do to help you manage stress and be more resilient:

Exercise

Even if it is just a 10-minute walk around the block. Exercise is as 
effective as antidepressant medication for treating mild to mod-
erate depression and the first line non-pharmaceutical treatment 
for insomnia. A 10-minute walk reduces fatigue by 65%, and six 
5-minute bouts of movement throughout the day has been shown 
to keep mood and energy levels high.

Prioritise sleep

Sleep is responsible for the rest and restoration of every cell in the 
human body and plays a particularly important role in clearing toxins 
from the brain, in memory and learning, and regulating metabolic 
and hormonal functions. Sleep deprivation is a major stressor. Sleep 
better by staying active, getting into the sunshine, getting into a good 
bedtime routine and limiting snacking, caffeine and bright lights 
(including digital devices) in the evening.

Preserve your mental energy

Heavy mental load can leave you feeling depleted and this can lead 
to unhealthy and stress-evoking bad habits sneaking into your life. 
Preserve your mental energy during the day so you have the energy 
to do the stuff that matters most. Do this by limiting distractions, 
focusing on doing one thing at a time and taking regular breaks to 
restore and renew your energy.

Connect on purpose

Humans are social animals. 
Keep in touch with your 
family and friends, and not 
just via social media. Make 
the time to give people a 
call, catch up for a coffee, or 
visit their home. What’s more, 
doing things for other people 
fosters a sense of belonging 
which is protective in helping 
people manage their own 
daily stressors.

Deliberately detach from 
work

We are less likely to switch 
off from work when we are 
stressed, but it is the very 
instance we need it most. The 
best way to detach from work 
is to do something completely 
unrelated – play sport, find a 
hobby or get involved in your 
community. ▪

Sarah Harmer is the Health 
Analyst for Vitality Works 
and a former HR Manager 
of a law firm.

While it appears 
adequate 
attention is 
given to lawyers 
to carry out 
their tasks 
well, if firms 
really want 
productive, 
loyal employees 
they could 
benefit from not 
simply focusing 
their attention 
on creating 
better workers, 
but by creating 
better people.

could benefit from 
improving their 
connectedness
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1 in 2

1 in 3

1 in 2

1 in 2

1 in 3

3 in 4

are insufficiently 
active

could benefit from 
improving their 
connectedness

don't get 
enough sleep

felt compelled to 
go to work despite 

feeling unwell

could improve their 
mental wellbeing

are not fully 
engaged

Lawyer health risk profile
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Long before the internet, lap-
tops, cellphones or the digital age, 
the sharemarket was a much more 
boisterous and manual operation.

But while the floor noise level 
may have receded through the 
introduction and use of technology; 

NZX Lawyers in a 
technology-driven 
market that never 
really sleeps

IN-HOUSE

BY NICK BUTCHER that same technology has ensured the 
sharemarket is always awake.

NZX’s regulation team, which is based 
on Wellington’s waterfront, is respon-
sible for monitoring and enforcing the 
rules under which New Zealand’s capital 
markets operate.

This applies directly to issuers, market 
participants and indirectly to investors. 
This vital function is taken care of by the 

regulation team of lawyers led by Head of Market 
Supervision, Joost van Amelsfort, who has been 
with the company since August 2014.

The legal issues dealt with on a day-
to-day basis
When boiled down to compliance, the key areas 
revolve around ‘transactional matters and conduct.’

“On the transactional side, some of the complex 
things we see are around corporate restructuring, 
so in recent times, the demerger of companies like 
APN, Trustpower and Stride,” he says.

He says there has also been a significant increase 
in international interest in NZX markets. “This 
includes US-based participants and also other 
participants migrating some of their functions from 
New Zealand to Australia.”

Mr van Amelsfort says, despite its isolation, this 
country is firmly part of globalisation.

“We’re seeing an increased interconnectedness of 
the markets and for NZX that means we are seeing 
a change in the nature of the participants we have 
in the market. So there’s more overseas companies 
wanting to have a secondary listing in New Zealand, 

5 0

J u N e  2 0 1 7  ·  L AW TA L K  9 07



and more investors directly investing in NZX’s markets. 
We are also seeing New Zealand companies wanting to 
leverage their NZX listing to go to Australia,” he says.

Some of those companies include Oceania Healthcare 
and New Zealand King Salmon.

Opportunities – and risks
Mr van Amelsfort says this creates both opportunities 
and risks by exposing listed companies to cross-border 
regulatory regimes including different corporate and 
security law.

“The ASX (the Australian sharemarket) regime and the 
NZX regime work in parallel. For issuers (organisations 
selling shares) it is predicated on a continuous disclosure 
market, in other words that the market can trade with 
accurate and timely information. We operate in different 
time zones and we operate under different listing rules 
and that has to be made workable for those issuers to 
be able to ensure the integrity of the market in which 
those issuers are listed,” he says.

There are also broader legal matters associated with 
the growth of the derivatives market. For example, as 
traded products increase in number, the markets grow 
in liquidity and participation broadens, and there is 

a natural increase in capital and prudential oversight 
and greater engagement with the Clearing House and 
NZX surveillance.

“We’ve seen a number of international firms wanting 
to be accredited in New Zealand and offer their clients 
access to the market here. That creates different legal 
challenges, logistically not only because of where they 
are but also because the NZX derivatives market opens 
at 2am. If you’re dealing with a prudential issue to do 
with a participant, you need to make sure that you can 
call the right people and deal with the issues as they 
arise,” he says.

Mr van Amelsfort says they’ve had to be front-footed in 
their approach to leverage the international relationships 
they have, when monitoring and conducting surveillance 
of overseas market participants.

And while technology does mean his team can interact 
efficiently online around the world, there is still a large 

◂  Four in-house lawyers from the NZX legal team 
in their Wellington waterfront offices. From left: 
Yemo Guo, erika Anderson, Joost van Amelsfort, 
and Megan Blenkarne

▾  Head of Market Supervision at NZX, Joost van 
Amelsfort
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proportion of direct engagement with people, in other 
words, face to face meetings.

“We don’t want to be an ivory tower regulator and 
direct engagement with our regulated population is very 
common,” he says.

What sort of lawyer does it take to work 
in the capital markets?
Things are happening in real time so when lawyers in 
the regulation team at NZX are thinking about conduct 
or disclosure issues, decisions such as whether trading 
halts need to be applied to mitigate market risk along 
with other action that might be necessary to protect the 
integrity of those specific markets, need to be carefully 
considered.

“One of the things that makes what we expect from 
our lawyers a bit different to private legal practice or 
in-house practise is that from day one there is a really 
high expectation around stakeholder relationship man-
agement, including dealing with international counter-
parts from the likes of ASIC (Australian Securities and 
Investments Commission) and ASX (Australian Securities 
Exchange),” Mr van Amelsfort says.

He says members of his legal team could be filling 

motivated by his work and that’s the style of lawyer 
you’ll find in his small team of specialists.

Megan Blenkarne is the team leader of Issuer 
Compliance and has been with NZX for about two years. 
Her legal career began with the Securities Commission, 
and she also managed regulatory affairs at Westpac.

She has a broad role at NZX that covers three crucial 
areas, along with managing a team of eight that regulates 
all of the listed issuers.

“Managing my team means coming up with training 
ideas and personal coaching. I also do a lot of strategic 
work. That includes identifying areas our team could 
be working on as part of efforts towards continuous 
improvement, so identifying ways in which we can do 
our jobs better,” she says.

She also works with issuers (the organisation selling 
securities on the market) to help them with market 
compliance.

“So this includes producing practice notes. I also 
support issuers by creating an engagement strategy and 
going out and meeting them to talk about regulatory 
things. I also do market monitoring to identify where 
issuers are perhaps running into trouble with some of 
the market rules so that we can help them understand 

several roles during the course of 
a day.

“Our lawyers internally could be 
acting as company secretaries for 
some of our subsidiaries. They will 
be dealing with a listing sub-com-
mittee on an IPO (initial public 
offerings). They may be providing 
commercial advice to support NZX 
businesses. Externally, they’ll be 
dealing with counterparts at the 
FMA (Financial Market Authority) 
and with the Takeovers Panel.

“They could also be dealing with 
company directors, chief executives 
and chief financial officers. Many 
lawyers wouldn’t do this sort of 
work in a private practice until 
they’ve reached quite a senior level,” 
he says.

Outside of work, Joost van 
Amelsfort has a young family of 
three.

“I quite often go from one mael-
strom to another, but I like to relax 
by cooking or reading a good book, 
parked up in a café. It does consume 
your week. You live and breathe 
the capital markets when you’re in 
this role and even outside of work 
it is difficult to walk past a trading 
screen without looking at what’s 
going on,” he says.

Some of the team
Mr van Amelsfort is very driven and 

▸  Team leader of Issuer 
Compliance at NZX, 
Megan Blenkarne
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the rules better so that we have fewer instances of 
non-compliance,” she says.

‘Continuous Disclosure’, described as timely disclosure 
of material information by issuers to maintain the integ-
rity of the market, is fundamental to the operation of the 
market and a key priority and focus of Ms Blenkarne’s 
team, but not because there are a lot of breaches of it.

The creative angle
“More because it (Continuous Disclosure) has expanded 
over the years and we spend a lot of time working with 
issuers and encouraging them to look at it as a way to 
engage the market by telling a really good story about 
themselves so that they’ll get more interest from inves-
tors and brokers in the market,” she says.

Outside of work, Ms Blenkarne is involved in a lot 
of voluntary work including with Girl Guiding New 
Zealand.

Yemo Guo is a solicitor in the NZX team yet before 
he studied law his career was gearing towards music 
as he was majoring in classical music while studying 
a Bachelor of Music.

The violin player switched his attention to law as 
he didn’t want to turn something he did for fun into 

a job. He has been with NZX for 18 months, and was 
previously employed by WorkSafe.

Mr Guo has been a lawyer a short time, having been 
admitted in 2015. His role is a mixture of both regulatory 
compliance and dealing with market transactions.

Supportive work environment
“I help look after the markets including frontline moni-
toring of the various announcements that come through 
daily in real time. I’m also involved in transaction work,” 
he says.

He says being part of a small team is a great environ-
ment to grow and build confidence as a lawyer.

“My managers prepare me for being more than capable 
of handling the demands of this fast-paced work, and 
they also make it clear that if I need help to come and 
see them,” he says.

He says being a relatively young team also means 
they’re tight-knit and mutually supportive.

“I also work with ‘Continuous Disclosure’ issues 
such as if a company has wrapped up their financial 
year and perhaps some unexpected changes to their 
forecast or general performance occur. These things 
are likely to catch my attention and from there I’ll be 

◂  Solicitor at NZX, 
Yemo Guo

involved in questioning the com-
pany as to whether they’ve done 
things correctly in respect of their 
shareholders and complied with 
NZX rules,” he says.

He says his law degree gave him 
a skill set but most of what he does, 
he has learnt through working at the 
coal face of NZX.

“The degree just skims the surface 
of what I do here,” he says.

Outside of work, Yemo Guo likes 
to race cars, plays violin at various 
annual lawyer social events and he 
also collects shoes.

“I collect sneakers. I don’t wear 
them all. I just like owning them. It’s 
a pop culture thing,” he says.

No normal work day
Erika Anderson is a legal graduate 
in the regulatory team, having fin-
ished law school in November last 
year. She is doing her post graduate 
professional legal studies while she 
works.

She started with NZX in February 
this year and is the first legal grad-
uate to have been taken on in the 
regulation team.

“I took a couple of years off 
midway during my degree, came 
back, finished it but was concerned 
about becoming lost in a big law 
firm. I don’t experience that at 
NZX. I’m a small team person and 
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Failure to comply 
with Standards 
Committee 
directions
A lawyer has been fined $2,500 for 
repeated failure to comply with written 
directions of a standards committee.

The lawyer, D, failed to comply with the 
committee’s mandatory directions in three 
consecutive instances. D’s compliance 
was only secured when the committee 
appointed a New Zealand Law Society 
inspector as an investigator.

The committee was investigating two 
virtually identical complaints about D’s 
conduct in administering an estate in 
which the complainants held beneficial 
interests. No response to the complaints 
was provided by the lawyer.

The committee was concerned about the 
state, and standard, of administration of 
the estate and resolved to require D to 
produce all files relating to the complaints 
within a set timeframe.

The documents were still not provided 
two weeks later despite two further letters 
requiring D to produce his files. The com-
mittee decided to appoint the inspector as 
an investigator. D met with the inspector 
and advised that he could not find the 
file, but that he had put what he could 
find electronically into a folder which he 
handed to the inspector.

As a result of D’s “serial failures to 
comply with the committee’s directions”, 
the committee decided to begin an “own 
motion” investigation.

The committee found unsatisfactory 
conduct on D’s part.

Lawyers 
Complaints 
service

Legal Accounting Bureau 
provides comprehensive, 
accurate, efficient and timely 
management of solicitors’ trust 
accounts.
Outsource the management of 
your firm’s trust account. Either 
come to us or we can come to 
you remotely. 

Powered by juniorPartner.
Practice Management software you can trust.

Kathy Kell 
kathy@accountingbureau.co.nz
Ph 09 444 1044 
Fax 09 929 3203 
www.accountingbureau.co.nz

· Save time and money
· Always know your trust account 

is balanced and your month end 
certificates are filed on time

· Our service is completely secure 
and confidential

· Trusted professionals with over 
20 years’ experience

· 62 law firms currently use our 
services

I think the environment in which you work is equally 
as important as the work you do,” she says.

She says there is no so-called ‘normal day’ at NZX.
“I could be involved in market issuer applications, 

enforcement work in the compliance side of things or, 
if the day is quieter than normal, there are all sorts of 
project work I’ll be involved in.”

She says the attraction to the job was in company 
and securities law, areas of law that she loved studying 
at university.

“So there’s that but also creating more clear, transpar-
ent and efficient markets as a genuine contribution to 
the New Zealand economy is really satisfying,” she says.

Outside of work Ms Anderson is an avid walker.
And something that many people might not be aware 

of is that at NZX the café is more like a large lounge 
where lunchtime traditional board games are regularly 
played, including Monopoly. ▪

◂  Law Graduate erika 
Anderson
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Breach of 
confidentiality 
of Standards 
Committee 
decisions
Lawyers who attached two lawyers 
standards committee decisions to a 
memorandum filed in court breached the 
confidentiality of the decisions, a standards 
committee has found.

It would be prudent for a lawyer faced 
with a similar situation to raise the issue 
of confidentiality directly with the court, 
the committee said.

A party could “seek a formal direction 
from the relevant court” requiring the 
Lawyers Complaints Service to produce the 
decision under s 188(2)(h) of the Lawyers 
and Conveyancers Act 2006 (LCA).

The LCA and its associated regulations 
“prohibit the publication of a standards 
committee decision unless a relevant 
publication order has been made”.

No publication order had been made in 
relation to the two decisions annexed to 
the court document.

The complaint
A lawyer from the firm instructed a barris-
ter to act for the complainant in litigation. 
When the complainant did not pay fees, 
the firm brought proceedings to recover 
the fees.

The complainant then lodged complaints 
about the service provided and the fees 
charged by the instructing lawyer and the 
barrister. Those complaints were dealt with 
by a standards committee that resolved 
they were unfounded.

In the meantime, proceedings to recover 

Censured for LInZ 
certification and 
witnessing failures
Richard Geoffrey Warren Austin has 
been censured and fined $3,000 by the 
New Zealand Lawyers and Conveyancers 
Disciplinary Tribunal, and also ordered to 
pay costs of nearly $14,000.

In [2016] NZLCDT 33, Mr Austin admitted 
a charge of unsatisfactory conduct.

The charges arose in relation to a complex 
administration of an estate. This required 
transmissions of land to new trustees and 
preparation of Statutory Declarations for 
Transmission by Survivorship.

Mr Austin certified with Land Informa-
tion New Zealand (LINZ) that any statutory 
provisions for this class of instrument had 
been complied with or did not apply; and 
he held evidence showing the truth of 
the certifications he had given and would 
retain that evidence for the prescribed 
period.

When a routine audit by LINZ disclosed 
missing declarations, Mr Austin relied on 
the assurance of an experienced legal 
executive that the declaration had been 
executed but must have been lost from 
the file.

He instructed a duplicate or replica to be 
produced, which was sent to the client for 
signature and subsequently (not in their 
presence) witnessed, and the declaration 
taken on its return.

As Mr Austin acknowledged, this was 
“quite the wrong way” to handle the 
situation, the Tribunal said. “The second 
mis-step was that the practitioner then 
certified this document as correct to LINZ.”

After dispatching the “replacement” 
declaration to LINZ, Mr Austin began to 
worry that his legal executive had been 
mistaken and that the document might not 
have been previously executed and wit-
nessed. He made a file note to that effect.

“It is significant that the error involved 
was not one which could have affected the 
integrity of the land registration process,” 
the Tribunal said. “This is because it was a 
declaration of death. The practitioner had 
known the deceased, was personally aware 
of his death, he had a death certificate.”

Another “significant feature” was that 
when Mr Austin began to doubt the cor-
rectness of the advice provided by his legal 
executive, he notified his partners rather 
than attempting to conceal the matter.

The Tribunal also acknowledged that Mr 
Austin had done “everything necessary” to 
set matters right.

Mitigating features included lack of 
disciplinary history, Mr Austin producing 
a number of glowing references, his consid-
erable pro bono community contribution, 
and his remorse and co-operation.

As well as the censure and fine, Mr Austin 
was ordered to pay $11,086 standards com-
mittee costs and $2,694 Tribunal costs. ▪

fees had been adjourned. When the firm 
returned to court to progress the adjourned 
proceedings, it filed a memorandum with 
the two standards committee decisions 
annexed.

The complainant then complained of 
a breach of the confidentiality direction 
which appears at the end of each decision. 
That direction reads:

“Decisions of the standards committee 
must remain confidential between the 
parties unless the standards commit-
tee directs otherwise. The standards 
committee in this case made no 
directions.”

The committee concluded that the lawyers 
had technically breached the confidenti-
ality provisions in the LCA regulations. 
It then went on to consider whether an 
adverse finding should be made in the 
circumstances.

No adverse finding
In deciding not to make an adverse 
finding against the lawyers involved, the 
committee noted the Court of Appeal in 
ASG v Hayne [2016] 3 NZLR 289. The Court 
of Appeal confirmed (at [43]) that a name 
suppression order constrains publication 
in the form of dissemination to the public 
at large, not publication to persons with a 
genuine interest in conveying or receiving 
the information.

“The standards committee considered 
it could take guidance from ASG v Hayne 
in relation to the present matter in which 
the standards committee was essentially 
being asked to take disciplinary action 
on the basis of a disclosure to genuinely 
interested and necessarily involved parties, 
the presiding judge and the court,” the 
committee said.

The committee, therefore, decided to 
take no further action on the complaint.

The Legal Complaints Review Officer 
confirmed the standards committee deci-
sion in LCRO 5/2017. ▪

“It is a fundamental obligation of a 
lawyer to comply with directions or 
requirements of the standards committee 
enquiring into a complaint or investigating 
a matter concerning his/her conduct,” the 
committee said.

In his submission to the committee, D 
acknowledged his default and apologised 
to the committee for the delay and his 
inability to locate the documents.

As well as the unsatisfactory conduct 
finding and the fine, the committee ordered 
D to pay $1,000 costs. ▪
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Reviewing lawyers’ trust accounts is one of the 
main tasks carried out by the NZLS inspectors.

As part of the Law Society’s regulatory team, the 
inspectors carry out reviews with three main aims:
• Protecting client funds held in a trust account;
• Protecting the public at large – not just people who 

have funds in trust accounts, but the knowledge that 
lawyers are held to a high standard, that they are held 
to account; and

• Protecting the reputation of lawyers, by ensuring the 
Law Society is monitoring client funds.

Most of the time, the inspectors find that lawyers and 
law firms are generally complying with the relevant 
legislation and regulations. However, the Inspectorate 
has indentified some common areas that lawyers can 
address to improve their trust accounting practices.

Some of these matters involve breaches of the Lawyers 
and Conveyancers Act 2006 (LCA), the Lawyers and 
Conveyancers Act (Trust Account) Regulations 2008 
(Regulations) or the Lawyers and Conveyancers Act 
(Lawyers: Conduct and Client Care) Rules 2008. Others 
are more matters of good practice.

Reporting to clients
A practice holding funds for a client must send the client 
a complete and understandable statement about those 
funds.

The statement must advise all transactions in the 
client’s account and the balance of the account. It must 
also identify funds held on Interest Bearing Deposit (IBD).

A “complete and understandable” statement must 
be sent at the end of a matter, before completion of a 
transaction, or within every 12 months if the matter takes 
longer than one year (see reg 12(7) of the Regulations).

Just sending a resident withholding tax certificate 
regarding interest earned is unlikely to meet this 
requirement. Reporting also assists firms to keep in 
touch with clients.

Firms should have a formal process in place to ensure 

PRACTICE

Tips for more 
efficient 
trust account 
management
BY LISA  

ATTRILL

clients with continuing balances are sent annual reports.
A common practice is to review both the trust account 

and the IBD in April each year and issue an annual state-
ment simultaneously with the tax certificates received 
from the bank.

Where a lawyer is a sole trustee or appointed donee 
under a Power of Attorney, the Law Society recommends 
that you try to find an independent party to report to 
even if it is another director or partner of the firm. For 
sole practitioners, the Law Society suggests that this 
could be their s 44 attorney or alternate.

If the client has diminished mental capacity, you may 
wish to consider reporting to another family member 
when that is appropriate.

Open and transparent billing
Inspectors sometimes find firms charging an adminis-
tration fee on third party disbursements. For example, 
a firm may charge $100 on an invoice under the heading 
“disbursements” for the registration of a mortgage which 
costs the firm $80.

Charging a fee in this way does not comply with rules 
3.4, 9 and 11.1 of the Lawyers and Conveyancers Act 
(Lawyers: Conduct and Client Care) Rules 2008 (Rules).

A lawyer has been censured by the New Zealand 
Lawyers and Conveyancers Disciplinary Tribunal for 
charging in this way (see Canterbury Westland Standards 
Committee v P Currie [2015] NZLCDT 15).

The Law Society’s position is that disbursements must 
be charged at cost. An article discussing this matter is 
available on the Law Society website in the Practice 
Resources section.

If a firm intends to charge a fee for these overheads, 
then this should be explained in its terms and condi-
tions of engagement. The fee could be described as an 
“office service charge” or something similar. Additional 
fees cannot be classified as disbursements. An agency 
fee may only be charged when an agency exists and 
supported by an invoice from this agent.

Dormant or long-standing credit 
balances (good practice)
Another common risk frequently found is long-standing 
balances in a client ledger with no movement sometimes 
over many years.

Inspectors have found a variety of reasons for these 
credit balances. They may be due to differences between 
estimates and actuals in the trust ledger (for example 
over-estimating the funds required for rates or searches), 
additional interest payments, or undeducted fees or 
disbursements. Alternatively, the balance may mean 
there are inadequate file closure procedures and funds 
are owed to a client.

If the firm does not have current client instructions, 
or an open matter, the funds must be returned to the 
client. They should not remain in the trust account.

Under the LCA, Regulations and case law a firm may 
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not transfer client credit balances into an account of the 
firm unless there is proper authority and reason to do so.

Neither can the firm create a pro forma invoice for 
office administration fees to “clean up” or “write off ” 
the small balance (see s 110 of the LCA and regs 9 and 
12 of the Regulations).

A relevant decision of the Lawyers and Conveyancers 
Disciplinary Tribunal is Auckland Standards Committee 5 
of the New Zealand Law Society v Holmes [2011] NZLCDT 
31. Judge Clarkson stated at [25]:

“In the event any credit balance is held for a client, 
whether small or large, there must be an accounting 
to the client. Of course, a fee can be drawn, but only 
in the event that it is properly due in terms of the 
retainer first established. The account (and fee note, 
if any) must be delivered to the client.”

If the firm has lost contact with the client, it must take 
reasonable steps to find the client. Reasonable steps 
include contacting the previous address/phone number/
email, and searching the electoral roll. This must be done 
over an extended period of time. If the client cannot 
be found, the firm may consider sending the funds to 
Inland Revenue as “unclaimed money” as allowed by 
s 337of the LCA. For further information as to when this 
may be appropriate, please contact the Inspectorate.

Overdrawing client funds
Trust bank accounts and individual trust ledgers must 
not be overdrawn (see regulation 6 of the Regulations).

Overdrawing a client ledger or the firm’s interest in 
trust ledger (FIT) means a firm is allowing funds to be 
unlawfully “borrowed” from another client.

The Inspectors often find the FIT was overdrawn 
during a month and not corrected until after the end 
of the month – whether because of error, bank error or 
poor internal processes.

Firms need to have a process to make sure funds 
are not paid out of the trust account unless there is 
enough money in the client’s ledger or the FIT to cover 
the transaction and must check this on a transaction 
by transaction basis.

Should an error occur, the Trust Account Administrator 
should advise the Trust Account Supervisor immediately, 
and the matter must be rectified promptly.

Mistakes happen. Not noticing that one has happened 
and therefore not rectifying it is what causes risks to 
clients.

Journals not authorised or properly 
narrated
Journals move money between clients’ ledgers and 
change a client’s entitlement to trust funds. Journals 
should have the same level of control as external pay-
ments, such as having the supporting client authority.

Journals require clear narrations, advising where the 
funds have come from, where they are going to and a 
detailed reason as to why the funds are being moved. 

Also, client instructions must be on file authorising the 
payment, including between related entities. In the same 
way, it is good practice that only a partner or director 
may authorise the movement of funds between clients. 
Such movement should then be reviewed by the Trust 
Account Supervisor at the end of the month. (See regs 
11(4), 12(6)(b) and (d) of the Regulations).

Supervising trust accounts (good 
practice)
The Trust Account Supervisor (TAS) needs to be “hands 
on” and involved.

The trust account records should be reviewed fre-
quently. Once a month is not enough. The sooner errors 
and issues are identified and corrected the easier end-
of-month reconciliation and monthly certification to 
the Law Society will be.

The Law Society has a checklist contained in the 
Lawyers Trust Account Guidelines outlining the mini-
mum records that should be reviewed at month’s end. 
The Guidelines can be found on the website. To evidence 
that a review did occur, the TAS should sign and date 
each page. (See reg 16(4)(c).

Additionally, the Trust Account Supervisors Manual 
has step-by-step elements to consider at pages 69-71 
before signing any reg 17 certification.

Monthly and quarterly trust account 
certificates
Every Trust Account Supervisor must provide certifi-
cation to the Law Society that the trust account has 
followed and adhered to certain requirements.

The certificate confirms that the trust account ledger 
was correctly reconciled with the corresponding trust 
accounts, that the trust account records were a complete 
and accurate record of transactions during the month, 
and that each client’s position is correctly shown.

Certificates must be submitted by the due date and 
care must be taken to submit a true and accurate cer-
tificate. For example, if the firm has not reconciled the 
trust account for any reason, or an error has occurred or 
any of the rules or regulations have not been met during 
the month, the Trust Account Supervisor must answer 
“no” to the applicable statement in the certificate and 
provide an explanation.

The Law Society has no discretion to waive the due 
date. Due dates are published for the current calendar 
year on the Law Society website in the Regulatory 
Requirements section.

If the Trust Account Supervisor cannot certify 
by the due date, alternative arrangements may 
be able to be made. For assistance please email 
trustaccountcertificates@lawsociety.org.nz

Stale trust account cheques (good 
practice)
Firms that make payments to clients or on a client’s 
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behalf using trust account cheques need to have a 
process for dealing with issued cheques that have not 
been presented.

An unpresented cheque becomes stale after six 
months. Banks are no longer required to honour the 
cheque.

Also, unpresented cheques are risk items in the end-
of-month bank reconciliation.

Where an unpresented cheque has gone stale, the 
firm should contact the client saying the cheque will 
be cancelled. The payment should then be reversed in 
the client ledger.

The Inspectorate recommends the client payee details 
are obtained and payment is made electronically.

If you have lost contact with the client, the payment 
should be reversed in the client ledger and the steps 
detailed in the section above should be taken before 
sending funds to Inland Revenue or the Public Trust.

Personal transactions through the trust 
account
Regulation 8 prohibits personal transactions for any 
staff or family members of staff going through the trust 
account. The only exception is when a staff member 
or their family are clients of the firm for property or 
investment transactions. In those instances, they must 
be treated the same as any other client (including having 
a matter file, providing client care information and 
having authorisation for any transaction).

The rule is intended to prevent lawyers from using 
their trust accounts as an extension of their personal 
bank accounts, as that could cause a risk of personal 
funds being mixed with other clients’ funds.

Should a firm hold any ongoing trust accounts for 
staff or family, then these accounts should be included 
in the end-of-month review process.

Client ledger and IBD name variances
Inspectors often find differences in client names between 
the trust account client ledger and the IBD bank account. 
Such differences can cause problems in distinguishing 
the actual person(s) or entity(ies) that are legally enti-
tled to the funds, the interest, and RWT tax credits. 
Implementing a process where the client is correctly 
identified, and client names are confirmed between the 
ledger and the bank statement is highly recommended.

Separation of duties (good practice)
Separation of duties, wherever possible, is important 
for protecting client funds.

The Guidelines advise that a director/partner/sole 
practitioner should only give authority to staff to release 
electronic funds in urgent situations and only if robust 
procedures are in place to support these situations. 
Good practice is to allow only a director/partner/sole 
practitioner to release the trust account funds.

Additionally, the person entering the data into both 
the trust accounting system and banking system should, 

where possible, not be the person who both authorises 
the transactions and completes the bank reconciliations.

Documenting processes (good practice)
While most firms are good, the Inspectors sometimes 
find that there are no documented procedures around 
the administration of the trust account.

This is a risk to both the firm and the client, particu-
larly if the regular Trust Account Administrator or Trust 
Account Supervisor is changed or is absent from the 
firm for any reason.

All firms should document their procedures so that 
they are able to operate seamlessly at all times.

With the pending inclusion of lawyers in phase 2 of 
the Anti-Money Laundering and Countering Financing of 
Terrorism Act 2009 and FATCA and AEOI requirements, 
the Inspectorate advises firms to start documenting pro-
cesses and procedures around customer due diligence, 
including client identity verification.

Payee bank account verification (good 
practice)
Often payee bank account details are obtained in the form 
of an email, over the phone, or a handwritten note by 
the client, with a handwritten note retained on the file.

Receiving payee details in these ways provides the 
potential for a series of problems to arise, including 
transcription errors or scam attacks online. The practice 
creates unnecessary risks.

Best evidence of payee details is a bank record. Bank 
records include a bank deposit slip, a copy of a bank 
statement or a print out from an ATM. These documents 
should be received from the payee up front and in person 
if possible.

If the only option is to receive payee details by email, 
firms should follow this up with a phone call to the 
client verifying that the client sent the email and that 
the account details are correct. If details are taken over 
the phone, the Inspectorate encourages lawyers to follow 
this up by writing to the client (email or letter), asking 
them to respond confirming the details. Information 
regarding scams is available on the Law Society web-
site http://www.lawsociety.org.nz/practice-resources/
email-scam-information

Conclusion
The above are just some of the common concerns that 
Inspectors encounter on a regular basis when they visit 
firms.

The Law Society would like to see these issues occur-
ring less often.

The Inspectorate team is always willing to help and 
should a firm have any questions please contact either 
national office or your local inspector. ▪

Lisa Attrill is the New Zealand Law Society’s 
Inspectorate Manager.
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Healthy Mind • Healthy Body • Healthy Practice

Asking for help is 
a sign of strength

Law is a fulfilling profession, but it can be a stressful one. If 
you want ideas on improving your work-life balance, make 

a start by engaging with our Practising Well resources at 
lawsociety.org.nz/practising-well



PRACTICE

Many lawyers tell me that 
their firm does not have, or has 
never had, a strategic plan. Law 
firms with up-to-date, carefully 
drafted strategic plans that inform 
their day to day and long-term deci-
sion making are, sadly, few and far 
between.

Why is this? Perhaps it is because 
drafting a strategic plan involves 
non-billable time and/or because 
many lawyers don’t fully under-
stand the process. Or, maybe some 
lawyers, being natural sceptics, 
question the benefits of even having 
one.

Having a well-crafted, regularly 
updated strategic plan correlates 
directly with long-term success 
for a law practice. It’s the difference 
between embarking on a complex 
and challenging journey with a good 
road map as opposed to jumping 
into the car, driving off and hoping 
you will arrive where you want to 
go in a timely fashion.

Having a strategic plan is also a 
critical component of future-proof-
ing your law practice. Firms that 
are adept, consistent, realistic and 
practical strategic planners are the 
winners.

If your practice does not have a 
current, high quality strategic plan, 
here are some thoughts to get you 
started.

The discussion phase
All good strategic plans originate 
in discussions involving partners, 
directors, management and often 

Strategic Planning 
for Law Firms – A 
Practical Guide
BY EMILY  

MORROW

third parties, including trusted external advisors and/
or a facilitator. Because having some uninterrupted 
time for such discussions is critical to the success of 
the venture, an offsite retreat is often a good forum for 
the conversation.

The discussions could include the following:
• A critical reflection about the core elements of the 

firm’s culture, including its current and aspirational 
components. In other words, what aspects of the 
culture are most important, what is working well 
and what might be less than ideal.

• The firm’s successes and challenges to date, includ-
ing who is doing what, market conditions, financial 
considerations etc.

• An “envisaging exercise” in which participants con-
sider what an optimally successful version of their law 
practice might look like in the next five to 10 years. 
Frequently, I divide the group into smaller groups 
and ask them to write a one or two sentence version 
of an optimal vision for the firm. This vision must 
be sufficiently specific to provide some immediate 
guidance and sufficiently flexible to accommodate the 
unpredictable, an often challenging and provocative 
exercise.

• Once participants have reached consensus on an 
optimal vision, I suggest they do some initial “drill 
down” into what needs to be done to achieve it. What 
topics will be critical to address in the plan?

• Identifying who may be interested in drafting the plan 
and authorising them to do so including providing 
clear guidance about expectations, timeframes and 
outcomes for the process.

Drafting the plan
Ideally, the individuals who will draft the strategic 
plan, a timeline for doing so and some direction for 
the process will have been agreed upon by the group 
during the strategic planning discussion. If the firm has a 
managing partner, practice manager, general manager or 
CEO, one or both of these individuals will often provide 
leadership for process.

Consider who should be involved in the drafting. For 

example, those who have a natural 
interest in big picture, conceptual 
undertakings and those who have 
more interest in and attention 
to detail. Analytical thinkers and 
people who understand the realities 
of the firm’s interpersonal and group 
dynamics could be useful.

After the strategic planning 
retreat, the drafting group should 
have a good idea of a vision for the 
firm that will correlate with its long-
term success, as well as the issues 
that need to be addressed.

The following topics will need to 
be fleshed out in some detail in the 
“drop-down menus” of the strategic 
plan:
• What is unique about the firm’s 

culture?
• What are the firm’s current and 

potential target market areas?
• What are the financial implica-

tions of the plan?
• What are the personnel and staff-

ing implications of it?
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• What should be considered pre-
paratory to opening a satellite 
office and what will need to be 
done to make that happen?

• What practice areas are flourish-
ing, to what extent is the firm’s 
practice too dependent on certain 
practice areas and what new 
opportunities might there be?

• What role will technology play in 
the process?

• What are the business develop-
ment implications for the plan 
and how will they be addressed?

As a critical part of the plan drill 
down, each of these topics (and 
others) will need to be addressed 
in some detail to provide guidance.

Adopting the draft plan
The draft plan should be shared with 
the original participants for their 
review and comments. Ideally, the 
strategic plan will be approved by 
the whole group “in concept” with 
the understanding that some agreed 

upon revisions will subsequently be made.
After the plan has been finalised and approved by 

the partners and other participants in the process, I 
suggest it be shared to some extent with everyone else 
in the firm. The entire plan may contain confidential 
information so an executive summary would be more 
appropriate.

I always suggest making it clear that this is a working 
draft and an evolving document. All too often I have seen 
firms adopt a strategic plan, file it away and forget about 
it until several years later. Keeping the plan in “draft” 
form can ensure it gets reviewed regularly.

Using the plan to guide future 
decision-making
For the plan to be really beneficial and inform everything 
the firm does, it needs to be a living, organic document. 
It should provide a lens through which decision-making 
about important matters can be viewed. Should the firm 
undertake certain new initiatives? Are there opportuni-
ties that are worth pursuing (or not) and so forth? The 
document should give guidance on all of these issues so 
there is an internal consistency to the firm’s direction 
and decision-making.

The working group should meet at least twice a 
year to review the plan, revise and update language as 

appropriate and refresh everyone 
else’s memory about what is being 
done and why. Also, assuming there 
is an annual partners’ retreat, the 
strategic plan should be a regular 
agenda item. It should become a 
core part of “how we regularly do 
business in our firm”.

Fortunately, engaging in a 
high-quality strategic planning pro-
cess is not particularly arduous or 
esoteric work. The critical question 
is whether you and your firm want 
to plan for, and reliably achieve suc-
cess, or whether you would prefer 
to hope for the best. The choice is 
really that clear. ▪

Emily Morrow was a lawyer and 
senior partner with a large firm in 
the united States. She now resides 
in Auckland and provides consult-
ing services for lawyers, focusing 
on non-technical skills that cor-
relate with professional success.  
 emily@emilymorrow.com

61

L AW TA L K  9 07  ·  J u N e  2 0 1 7 P R A C T I C E



Giving staff feedback or critiquing their work 
can be a delicate task, but putting in place processes 
and frameworks can make it easier for everyone.

“You’re dealing with people’s reputations and the way 
they view themselves and their careers. Most of all I 
think people get very anxious, especially junior people, if 
they think their careers are going to be impacted by the 
feedback they are receiving,” says Irene Joyce, who runs 
Professional Edge and works with law firms to facilitate 
strategic planning and provides in-house training for 
partners and teams.

Schedule it in
Ms Joyce suggests that feedback or constructive criticism 
is offered in the spirit of professional development. “So, 
make it clear to the person you’re talking to that the 
reason we have feedback at all is to help them develop 
professionally, in their career and in their skills. Explain 
that, sometimes, it may mean getting feedback that is 
difficult to hear but it is not given to be destructive, 
but to help them. If you use that framework, then that 
makes it easier.”

Scheduling regular feedback sessions can stop issues 
from festering and can take away any unpleasant ele-
ments of surprise.  For junior staff, Ms Joyce says a 
quick, scheduled catch-up with a partner or supervisor 
each day should be enough to keep on top of issues. 
“Instead of saying to your junior solicitor ‘come and see 
me if there are any issues’, schedule in a daily 10-minute 
meeting, perhaps in the morning when you are setting 
them up for the day. You check their work from the 
previous day, you make sure they have enough to do on 
that particular day and that also gives up the opportunity 
to offer any feedback on things you may have noticed 
from the previous day.”

Regular sessions like this also give both you and your 
staff a chance to make sure you are on the same page. 
“Where feedback often goes wrong is a solicitor has 
a certain idea of what is expected and the firm has a 
different idea of what is expected and those things are 
never set out, so the expectations are unclear. If the 
expectations are unclear, then people are going to get 
feedback that surprises them.”

PRACTICE

How to give 
feedback
BY KATE  

GEENTY

Coaching conversations
While daily catch-ups might be ideal for junior staff, once 
they get more experienced you can schedule weekly 
meetings and involve them in the evaluation process.  
“Juniors may not be able to do this as well as someone 
who I call proficient, but once someone gets to the pro-
ficient level of their career I think it’s really important 
that critiques begin with self-evaluation. Otherwise, 
they become dependent on their supervisor giving them 
feedback,” says Ms Joyce.

She suggests that a partner or supervisor schedules a 
meeting and outlines a topic – say, a document review, a 
court appearance, a client interaction, billing and budg-
eting or any other recent work. The junior person is then 
asked to start the conversation, outlining what they 
think went well with their work and the outcomes they 
were happy with. The partner then adds their thoughts. 

The next stage is to ask what could be improved. The 
staff member then needs to talk through what they 
think the impacts of those positives and negatives were. 
Finally, set a goal. “It might just be one small thing, it 
could be to do with the layout of a document, or their 
researching skills or how they interact with clients.” 

Ms Joyce says if this is done once a week, then the 
whole process should only take about 10 minutes. “I find 
that this is something that defuses the whole feedback 
situation, because it becomes a two-way situation, not 
one-way delivery.”

Dealing with tears or defensiveness
If someone gets upset by your feedback, take a deep breath 
and try and stay calm. “Because one person has to be calm,” 
says Ms Joyce. “You need to just ask yourself, how am I 

▴  Irene Joyce, Professional edge.
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There’s no shortage of Lawyers 
willing to do pro bono work - the 
problem is matching them up to 
clients whose unmet legal needs 
deserve attention.

That’s the view of Darryn 
Aitchison, of the Auckland 
Community Law Centre, who 
is setting up a Law Foundation-
backed pilot project that aims to 
better-connect pro bono supply 
and demand.

Mr Aitchison’s project will assist 
litigants in person, many of whom 
require additional support that 
law centres often can’t provide. 
The project will provide a struc-
ture for lawyers to offer targeted 
pro bono services at a level that 
they can manage along with their 
regular commitments.

Darryn has researched Australian 
pro bono service models and dis-
cussed his ideas with local practi-
tioners. He is convinced that there 
is no lack of willingness among 

PRO-BONO

Turning pro bono willingness 
into action
BY LYNDA HAGEN

in New Zealand,” he says. “The 
ultimate goal is really to provide 
a structure between law centres 
and our friends and colleagues 
in the broader profession, to 
build trust, and to find common 
ground to tackle access to jus-
tice issues.”

The Auckland Community Law 
Centre, which turns 40 this year, 
was set up by lawyers who saw a 
need for better access to justice. 
“This project is a way of extending 
that original vision, by providing 
a vehicle for more lawyers across 
the profession to get involved,” 
Darryn Aitchison says.

The pilot will assist people liti-
gating in several Auckland courts. 
Lawyers wishing to take part in 
the pilot project can contact the 
Auckland Community Law Centre 
at lip@aclc.org.nz. The pilot will 
run for a year, and if successful 
will provide a model to be used 
throughout New Zealand.

This project is one of many ways 
that the Law Foundation assists 
disadvantaged community groups 
with targeted legal support. For 
more information, visit www.
lawfoundation.org ▪

lawyers to do deserving pro bono work.
“Lawyers want to do it for altruistic reasons, but 

there are also benefits to the lawyer,” he says. “It 
can hone skills, and it also makes good commercial 
sense - our research in Australia shows firms with 
big pumping pro bono programmes tend to retain 
staff and have a competitive advantage recruiting 
and retaining clients. People want to be associated 
with more community-minded firms.”

He says law centre clients come from disadvan-
taged backgrounds with multiple legal needs. Law 
centres can unpack those issues and manage client 
relationships, but often simply need a bit of extra 
support in common areas of law, such as civil debt 
or dispute resolution. 

The project will ask for “predictable and containable” 
commitments from participating lawyers of a few hours’ 
advice to litigants on how to prepare and conduct their 
own cases. There is also scope to fully take on cases, 
though that would be at the lawyer’s discretion.

Mr Aitchison has observed the Justice Connect pro 
bono model in Sydney, where lawyers provide one-
off advice sessions, and a Queensland model where 
lawyers work on several stages of a case. The pilot 
project may allow for both approaches.

“It’s about further developing a pro bono culture 

delivering this? Am I coming across 
too strongly? Am I criticising rather 
than offering feedback? And just back 
up a little bit.” She suggests waiting 
wait until the person has calmed 
down a bit and then offer them the 
opportunity to reconvene. 

Sometimes, people’s first reaction 
to feedback is defensiveness. “They’re 
resistant to receiving feedback and 
will argue against every little bit of 
criticism.”  In this instance, Ms Joyce 
says it’s a good idea to stop talking 
for a moment. “It’s amazing what a 
big impact that has, when someone 
is arguing with you and you just 
put your papers down, take a deep 
breath and count to five.” 

Then, instead of going back to 
your feedback, you comment on 
what is happening and how defen-
sive they are being. Ask if there is 

• Don’t let issues bottle up, as you 
are more likely to lose your cool 
when you do decide to speak up,

• Make time for regular catch-ups 
and feedback sessions so expec-
tations are clear,

• Offer feedback in the spirit of 
professional development, 

• Don’t forget to give positive 
feedback,

• If you have some negative feed-
back, deliver it in private in a one-
on-one environment to prevent 
embarrassing anyone

This year Irene Joyce is presenting 
three workshops for the NZLS 
CPD programme: Recruitment and 
Retention, Effective Supervision 
Skills, and Prospering as a Small to 
Medium Law Firm.  In addition she 
presents the People Dimension sec-
tion of the Stepping Up programme. ▪

anything in what you’ve said that they accept. “If they 
won’t then I think you have to say ‘this approach that you 
are taking is likely to be detrimental to your professional 
development, because to develop we all need to be able 
to be open to hearing feedback and accepting it, and 
acknowledging what we can do about it’”

Getting it right
Done right, constructive criticism and feedback can have 
long-term benefits and can be an important teaching 
tool. “Most successful people will look back on their 
career and remember times when somebody helped 
them, somebody put that extra time and effort in, or 
gave them a piece of crucial feedback that affected them 
for a long time and which they remember.” 

Dos and don’ts of providing 
constructive criticism
• Focus on the work or the behaviour rather than a 

personality issue,
• Do not deliver feedback when you are angry or 

stressed,
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Russell McVeagh pumps well 
over $1 million and 600 hours 
annually into pro bono work, an 
investment it says works both 
for itself and the “pretty obvious 
causes” it supports.

The firm provides the pro bono 
work for a number of community 
and non-profit groups, and gives a 
large number of those hours each 
year to community law centres.

This connection began with the 
Mangere Community Law Centre in 
South Auckland in the 1980s and the 
Wellington Community Law Centre 
later that decade, with that work 
continuing at both centres on a one 
person, one day per week basis.

Recent work has included 
representing Wellington lawyer 
Lecretia Seales in her fight to clarify 
the legality of her end of life deci-
sion-making, the Breast Cancer 
Research Trust, World Vision of 
New Zealand, SPCA Auckland, Mike 
King’s Key To Life charitable trust 
that works to prevent suicide and 
the Ākina Foundation on an energy 
project.

“As a committee I think we always 
think of ourselves as a group that 
never says no to any sensible 
request, we will almost always say 
yes. I can’t recall in recent years of 
saying no to anything, unless it is a 
non-charity. It’s about some pretty 
obvious causes where there’s gen-
uine need and where we can make 
a difference,” says Russell McVeagh 
chief executive Gary McDiarmid.

The firm’s Pro Bono Committee 
c o n t a i n s  s eve n  m e m b e r s , 

‘If it feels good, we do it’: 
Russell McVeagh’s commitment 
to pro bono work
BY CRAIG  

STEPHEN

PRO-BONO

including Mr McDiarmid; three from 
Wellington and four in Auckland, 
and is chaired by Wellington-
based tax lawyer Shaun Connolly. 
Meetings are held about every two 
months to discuss applications and 
ongoing projects.

More than 800 hours on 
right-to-die case
Its highest profile pro bono case 
was that of Ms Seales, who was 
diagnosed with a brain tumour 
in 2011. Fearing a drawn-out and 
undignified death, Lecretia sought 
a physician-assisted death when she 
felt she’d reached the point where 
she had no quality of life.

Russell McVeagh partners Andrew 
Butler and Chris Curran and their 
team filed a statement of claim 
with the High Court, arguing her 
GP should not be prosecuted under 
the Crimes Act 1961 in assisting with 
her death, with Lecretia’s consent. 
The litigation included arguing 
interlocutory applications, prepar-
ing dozens of witness statements, 
over 100 pages of legal submissions, 
and conducting a three-day hearing 
in the High Court, in just over two 
months.

In all the firm dedicated 830 hours 
to the case.

“That was one of the bolder things 
we have done,” says the CEO. “It 
took a huge amount of resource, 
in terms of time and emotion but 
it was pretty gutting too; it’s hard 
work when you’ve got a person 
who is dying. But this was a cause 
she deeply believed in, and it was 
a politically-charged case as well so 

▴ Lecretia Seales

▾  Russell McVeagh chief executive Gary McDiarmid.

6 4

J u N e  2 0 1 7  ·  L AW TA L K  9 07P R O - B O n O



It is a lot of 
money we 
spend, but … it 
is right that we 
want people in 
the organisation 
to help out. 
They are in 
a privileged 
profession in 
a top firm and 
that’s part of 
the giving back, 
and we believe 
strongly in that.

it wasn’t without its …. no-one was 
going to love you for it necessarily.

“I was particularly pleased with 
the way our partners and team in 
Wellington picked it up and ran with 
it, and believed in it because it was 
the right thing to do, it was standing 
up for someone’s rights.

“If it feels good we do it.”

Internal debate
He admits that there was a discus-
sion internally about being involved 
in Ms Seales’ case due to the antici-
pated human resources.

“It was a conversation we had, 
because even with the best will in 
the world, there is definitely a big 
opportunity cost, to use the econo-
mists’ term, which is time spent that 
otherwise could have been taken up 
by a paying client.

“But the things that make some-
thing a success aren’t just dollars 
and cents. This was something 
that key people believed in deeply. 
It went to the board, and there 
was no hesitation [in giving it the 
go-ahead]. We never measured it, 
but there would have been an obvi-
ous impact to take two partners out 
of something, high-quality people 
who would otherwise be busy on 
something else. There’s an impact 
for sure.”

Although the High Court ruled 
against Ms Seales, the case attracted 
widespread public and media 

differences in law, the way people 
struggle in the law, the challenges 
within the legal system in terms of 
resourcing and they also gain good 
advocacy skills.

“A common problem for people 
is getting into debt or unscrupulous 
lenders, or getting into contracts they 
shouldn’t have, so it’s beneficial for 
our people to negotiate for those 
people.”

In addition to its pro bono work, 
Russell McVeagh supports staff mem-
bers keen to be actively involved in 
the community, with each team 
spending one working day per year 
volunteering at a charity.

“There’s all kinds of things people 
have done – Ronald McDonald 
House, beach clean-ups, City 
Mission, Dress for Success, there’s 
a massive range of things that 
staff have got involved and it’s an 
initiative driven by the teams them-
selves,” says Pro Bono Committee 
member Joanna Comerford.

As part of this, one new initiative 
staff have embarked on has been 
setting up a Homework Club work-
ing with children to help them with 
their homework on a weekly basis 
at the multi-cultural, Glen Taylor 
School in Glen Innes, Auckland.

The firm also sponsors a number of 
initiatives for young people, such as 
scholarships and debating competi-
tions to help them develop their skills 
and discover a passion for law. ▪

attention and generated significant debate around 
euthanasia laws in New Zealand, and personal choice. 
She died on 5 June 2015 aged 42.

Mr McDiarmid also cites the firm’s work with Cure 
Kids. “There’s nothing sadder than these terrible illnesses 
that affect kids.”

Despite providing assistance to several organisations, 
he says the firm isn’t stretched by its dedication to pro 
bono work.

“There isn’t a shortage of willingness from the firm’s 
perspective to support initiatives and there’s no shortage 
of lawyers within the firm who wish to put something 
back and do something constructive.

“It is a lot of money we spend, but from our point of 
view it is right that we want people in the organisation 
to help out. They are in a privileged profession in a top 
firm and that’s part of the giving back, and we believe 
strongly in that.”

Seeing another side of life
Mr McDiarmid says as well as the obvious benefits of 
providing their expertise to organisations and indi-
viduals who need it, there are spin-offs to the lawyers 
themselves.

“I spent some years as a Youthline counsellor, which 
was voluntary work, and I felt I made a difference. There 
is that side of doing good and using your skills to do 
good; but there’s also another benefit, and that is meeting 
people and getting involved in cases that you would 
never otherwise need to do.

“For example, the community law centres which we 
provide pro bono work for, in Wellington, Lower Hutt 
and Mangere, they are opportunities to see a side of life 
that may be different, so the lawyer could learn a bit 
about criminal law at low level.

“People find themselves in some pretty terrible cir-
cumstances and for our young lawyers they’re learning 
other life skills, understanding differences in people, 

◂  Making children's lunches 
(from left): Rupert Jackson, 
Josephine Cutfield, Zoe 
Rodgers, Olivia Taylor.
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Based a short walk from 
Parliament and the Supreme Court 
in the building which used to 
house almost every government 
department, Victoria University of 
Wellington’s Faculty of Law has been 
an important part of the capital since 
Professor Richard Maclaurin delivered 
the first law lectures in 1899.

LawTalk asked Professor Mark 
Hickford, Pro Vice-Chancellor and 
Dean of Law, about the law school 
and its plans for the future.

With its location in the capital, 
what do you see as the main 
advantages of studying 
at Victoria University of 
Wellington’s Faculty of Law?
We often describe Victoria’s Law 
School as being situated at the legal 
and political heart of the nation. 
There’s the private sector – the 
business of the legal profession 
within a capital city – plus key 
aspects of the three branches of 
government: the legislature, the 
executive branch, and the senior 
appellate courts of the judicial 
branch. There’s an opportunity for 
students to be engaged in that larger 
set of relationships – about legal, 
policy and governance issues in 
their broadest sense.

The proximity of those institu-
tions means you can actually be 
an observer of some of the most 
important cases as they proceed 
through the appellate process – for 
instance, the five days of hearing in 
the Supreme Court in what became 
the Proprietors of Wakatū v Attorney-
General decision. We organised a 
multi-disciplinary symposium in 
the wake of that decision this year. 

Studying law in the capital
Victoria University of Wellington’s Faculty of Law

As well as academics, a number of those actively engaged 
for and on behalf of Wakatū across a number of years 
were there in person, as were members of the Crown 
team and representatives of government departments – 
the public policy professionals who grapple with some 
of the consequences of decisions like these.

Very few students would get that advantage, which 
we can offer due to our location and our experience 
with these cases – they’re being heard just across the 
road. We’re offering students networking opportunities 
and experiential learning opportunities across a broad 
spectrum.

What are the main skills and attributes which 
the Faculty aims to give to its graduates?
One of the things we emphasise is the particular interac-
tive form of teaching, often called the Socratic Method. 
Though interpreted differently by different teachers, it’s 
essentially a conversational mode, where students are 
engaged in dialogue that lets them learn how to think 
like a lawyer.

That discipline – thinking like a lawyer – is an incred-
ibly valuable attribute, and one that can be put to many 
uses in the market. The law degree is equipping people 
not only for legal practice but also for roles far wider 
than a traditional legal career, and the fact that law 
graduates are highly regarded by a broad range of 
employers attests to that.

Myself, I’ve worked in private practice and in public 
policy, as well as in academia. As a former practitioner 
I’m cognisant of the stresses and strains that accompany 
that world, which is useful in engaging with students 
about the next parts of their journey.

We get the brightest young people from across the 
country, and the simple fact of completing law school 
means you’re already achieving highly. But I want to be 
open to students that, invariably, you will have failures, 
make missteps, and that you gain insight from those.

We want our students to see themselves as people 
who will continue to learn and develop across time. 
A law degree is merely the beginning, and it’s vital to 
maintain that intellectual curiosity, and a sense of humil-
ity about what you don’t yet know. These are valuable 
attributes not only in terms of scholarship but also in 
terms of ongoing learning as a professional, whatever 
that professional direction might be.

A lot of graduates never 
become lawyers. However, 
for those who do, does the 
Faculty curriculum contain the 
best possible range of topics 
to enable them to become 
effective practitioners?
In my experience, the most effective 
legal practitioners have a number 
of key characteristics. They’re able 
to digest significant quantities of 
information and know what is rele-
vant – both in terms of selecting that 
information to start with, and then 
being able to translate it for a client. 
They’re open to clients’ needs and 
specifications, whilst being mindful 
of the emotional and relationship 
skills required to narrate different 
options for that client – which may 
not necessarily align with that cli-
ent’s original personal preferences. 
They’re able to engage with different 
views, because invariably one is 
trying to learn how to reconcile or 
engage with conflict. This requires 
a broad awareness of diverse, and 
indeed contested, ways of seeing 
the world.

So, it’s not simply about, say, 
exposing students to legal sources 
across a number of topics. It’s about 
giving them the skills to interrogate 
those legal sources in a critical, 
self-aware way – and to be aware 
that they are actually tools to be 
deployed, as opposed to some sort 
of rigid doctrinaire set of abstrac-
tions that must always be complied 
with as if set in stone. This entails 
qualities of critical judgement 
in deploying relevant sources, 
constructing advice whilst being 
mindful of the outcomes that are 
sought after in any given situation 
or set of relationships.

LEARNING AND DEVELOPMENT

6 6

J u N e  2 0 1 7  ·  L AW TA L K  9 07L E A R n I n G  A n D  D E V E L O P M E n T



▴  Mark Hickford, Pro Vice-Chancellor and Dean of 
Law, Victoria university.

Once one is prepared for legal 
practice, one should be able to offer 
a client a sense of different possibil-
ities for crafting a set of solutions to 
their problems. This might engage 
not just conceptual solutions, but 
also process solutions, such as 
choice of institution to peruse the 
solutions. One of the things we 
teach, for example in public law, 
is the variety of techniques and 
forums that are available to secure 
outcomes for one’s client.

Has the Faculty of Law 
introduced any changes 
this year in matters such as 
curriculum and structure?
A key focus for us is to continue 
to develop our postgraduate 
programmes, such as the Master 
of Laws (LLM). We want to offer 
courses that are interesting, chal-
lenging and relevant for those 
interested in law as a discipline 
including legal professionals at all 
stages of their careers.

There are practical elements to 
this – such as offering an increas-
ing number of intensive or block 
courses, which can be balanced 
with existing work commitments 
for those who are in employment 
but wish to take a flexibly arranged 
course. We also have an increased 
emphasis on partnering with 
the profession; and on using our 
strength as a ‘hub’, our research 
expertise and our reputation within 
the international academic commu-
nity to bring together people who 
can provide some quite exceptional 
development opportunities for legal 
and policy professionals.

This can mean bringing over 
international experts to teach 
short courses on developing areas, 
or having faculty members part-
ner with leading practitioners to 
deliver courses. I do think that that 
combination of academic expertise 
– people who are currently engaged 
in international quality research – 
and practice experience can be a 

powerful model in terms of providing postgraduate level 
courses. Partnering with the profession to deliver in 
new ways is important.

Where do you see the Faculty of 
Law in five years’ time?
It’s important our ‘benchmarking’ progress continues, 
for example in terms of the QS rankings (we’re currently 
in the top 50 law schools in the world), and in terms of 
our PBRF (Performance-Based Research Fund, run by 
the Tertiary Education Commission) leadership. We’re 
the number one ranked law school in New Zealand for 
research quality, according to the most recent PBRF 
Quality Evaluation.

Research quality is really a vital part of who we are 
and what we can deliver to our students, and also in my 
view is part of engagement – with communities in New 
Zealand, and internationally. Because of their research 
commitments, many of our scholars are and working 
closely with other communities – they’re connected to 
worlds beyond the abstractions of academic life, and 
are using their research in vibrant, engaging ways. It’s 
important that we continue to sustain those levels of 
energy and vitality into the future.

I also look forward to seeing some of our younger 
scholars develop over the next five years, both in 
terms of our junior lecturing staff and our PhDs, who 
are essentially the academy of the future. If you look 

at our senior academics, there’s 
a longstanding commitment to 
research excellence and teaching 
excellence. We don’t just have our 
permanent faculty exemplifying 
these characteristics, we also have 
Distinguished Fellows – such as Sir 
Geoffrey Palmer, a former Prime 
Minister; or Sir Kenneth Keith, who 
was the first New Zealand judge to 
serve on the International Court of 
Justice. The Faculty is well placed to 
mentor younger scholars, and we’re 
mindful of this responsibility.

What do you enjoy most about 
working at the Faculty of Law?
Actually engaging with the students, 
and the student body, is really 
enjoyable. I value the occasional 
spots of guest teaching I’m able to 
do, and I’ve now had the experience 
of working with three very able 
Law Students’ Society presidents, 
and their very talented executives. I 
enjoy endeavouring to maintain an 
active research orientation myself 
despite the considerable manage-
ment and external engagement 
demands that are a necessary part 
of the role, and I enjoy the quality 
of my colleagues here in the Faculty, 
in terms of their commitment to 
their students, their discipline, 
and the scholarly enterprise. I 
think we’re very privileged to have 
the high quality – international 
quality – people we have here. It is 
an honour to be here and to have 
such colleagues as well as a great 
range of students.

For me, an overall highlight is 
that engagement with our relevant 
communities – students, academics, 
legal professionals, alumni, public 
policy professionals, the judiciary, 
parliamentarians, a cross-sections 
of representatives from non-govern-
mental organisations, and so on. The 
Faculty of Law is a ‘hub’ – a place 
where groups interested in the prac-
tice, discipline and development 
of law can come together, within a 
thriving capital city environment. ▪
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Khan & Associates’ founder, Mohammed Faiyam 
Khan, was practising law before Ronald Reagan became 
President of the United States.

He was admitted as a barrister in 1980 after qualifying 
from the famous Lincoln’s Inn, London.

It’s a family law firm, with Mr Khan the principal and 
his two daughters, Farah and Serish, partners, ensur-
ing the firm’s survival as it heads into an increasingly 
technologically-driven future.

“When I first came to New Zealand, a conveyancing 
transaction was about a six-week turnaround. Now, we 
might get a contract at the beginning of the week with 
settlement expected by Wednesday,” says Mr Khan.

PATHWAYS IN THE LAW

Khan & Associates
A multicultural approach to practising law
BY NICK  

BUTCHER

Mohammed Khan was born in Fiji in 1953 and has lived 
in several countries, which could partly explain why his 
firm takes a multicultural approach to practising law.

“Our firm is diverse, multiracial and our staff speak 
a variety of languages such as Punjabi, Gujarati, Urdu, 
Mandarin, Arabic and Hindi as well as English,” he says.

Mr Khan’s family were in the transport business in 
Fiji, which included operating buses and heavy earth 
moving machinery, so studying law wasn’t an expected 
career choice.

After gaining his legal education in England, he 
returned to Fiji where he was involved in a lot of criminal 
trials as a practising lawyer.

“I was involved in the first-ever counterfeit trial in 

▴ Khan & Associates founder, Mohammed Faiyam Khan, with his two daughters, partners Farah Khan and Serish Khan. 
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Fiji which lasted six months. I got 
my man off, that’s the kind of work 
I was doing before moving to New 
Zealand,” he says.

It was a job offer at Massey 
University as a tutor that brought 
Mr Khan across the South Pacific 
and eventually led to him starting 
his own law firm. Khan & Associates 
has been operating in Auckland 
since 1994.

Cultural diversity
“Sometimes running a law firm can 
be like flying on Emirates one day 
and Air New Zealand the next in 
terms of the cultural diversity, we 
deal with,” he says.

And while their clients come from 
mixed cultural backgrounds, so do 
many of the lawyers the firm has 
employed over the years.

“I’ve always tried to have cultural 
diversity within the firm. I think 
clients feel very comfortable when 
they see one of their own. I’ve had 
lawyers working here from South 
Africa, China, Fiji, India, England, 
as well as Pākeha New Zealanders, 
people from all over the world.

“I like the mix. I like languages. 
I have a large contingent of 
Cambodian clients and they have 
been for many years. It makes me 
feel ten feet tall when they say to 
me, in relation to a legal problem, 
‘Khan, if you think it’s all right, it’s 
all right by me’. It’s one of the big-
gest compliments a client can pay 
you,” he says.

At Khan & Associates it is not 
uncommon for a meeting with a 
group of clients to be a multilingual 
event, which is often the situation 
with an immigration case.

“The language may be broken, it 
could be a conglomerate of different 
cultures but I will understand them 
because of years of experience in 
this area of law,” he says.

Mr Khan doesn’t view him-
self as a hot shot lawyer, yet he 
exudes immense confidence and 
personality.

“I’m just a general practitioner 
but I’ve always practised law with 
vigour and passion, and over the 
years I’ve created a wide legal 

network of people I can call on for advice including 
Queen’s Counsels at the drop of a hat,” he says.

Mohammed Khan may do very serious legal work, 
but he also knows how to laugh at himself.

“Many years ago I was in the family division of the 
High Court in England. There was this very beautiful 
woman who was being represented by this very suave 
solicitor, and that’s the image I like to portray, you know, 
of a suave man.”

The next generation
Serish Khan is the younger of Mohammed Khan’s two 
daughters who are both firm partners. She was admit-
ted in 2010 after gaining her Bachelor of Laws at the 
University of Auckland.

Aside from a short internship at another firm, Ms Khan 
has worked at the family business since her graduation.

She says when a law firm has been around for nearly 
25 years, sometimes the children of the clientele become 
new clients.

“We have some long-standing Vietnamese clients, they 
refer their family members to us so it’s generations of 
clients who have used our services from when the firm 
started,” she says.

But loyalty is a two-way street, and the firm prides 
itself in that quality and assurance to the people it serves.

Serish Khan’s fluency in Hindi, as well as English, is 
handy for dealing with their many Indian clients.

“There are many dialects but I’m able to adjust to the 
other dialects and understand them well enough. It’s 
a case of breaking information down into more simple 
language,” she says.

Immigration work
Ms Khan picks up the majority of immigration law work 
at the firm.

“Residence visas, work permits, visitor visas. People 

I have a large 
contingent of 
Cambodian 
clients and they 
have been for 
many years. It 
makes me feel 
ten feet tall when 
they say to me, in 
relation to a legal 
problem, ‘Khan, if 
you think it’s all 
right, it’s all right 
by me’. It’s one 
of the biggest 
compliments a 
client can pay 
you
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who have come to New Zealand 
and are looking for lawful ways of 
being able to stay here. We help 
them explore what options they 
have available given their current 
circumstances. It’s a very big area 
of work that continues to grow and 
it’s in high demand,” she says.

She says, because her father was 
originally an immigrant to New 
Zealand, that resonates with people.

“It’s really important and has 
proven successful because a lot of 
clients want to be able to identify 
with the lawyers that are providing 
services. They feel safer being able 
to speak or ask a question in their 
own language. They can also feel 
very embarrassed and don’t want 
to let on that they can’t speak 
English well. It might take a little 
more time but if I am to offer a client 
the preference of speaking in Hindi, 
for example, straight away I’ll often 
notice a change in their demeanour,” 
she says.

Ms Khan says while languages are 
a speciality of the firm, they still get 
‘average Kiwi clients’.

“If you’re able to speak to people, 
be kind, be polite and explain things 

to them on a level they understand whether you’re 
talking to a millionaire with multiple properties or a 
first home buyer; if you can keep the balance between 
treating everyone equally and with respect, you’ll gain 
clients from every culture and all walks of life.”

A family law practice
Lawyer Diva Gopalan began her law degree at the 
University of South Pacific in Fiji but finished it at the 
University of Waikato where she graduated in 2011. She 
grew up in Lautoka, Fiji’s second largest city.

“I do quite a lot of commercial law work here and most 
of the family law work, including legal aid,” she says.

She says the Khans treat her like family which is good 
but can also be challenging. “There’s a lot less boundaries 
with families as you can imagine.”

Serish Khan says there are opportunities for lawyers 
with the right legal ingredients to become partners in the 
law firm, debunking any perception it was a family-only 
law firm.

“Diva has been with us for six years. There is a poten-
tial opportunity for her to make partner,” she says.

Ms Gopalan says it is something she is giving serious 
consideration to.

“I’m next in line, it’s a family business and we would 
have to ensure that we are all on the same page when 
making decisions if it happens,” she says.

Ms Gopalan says she has gained a lot of experience 
working for a smaller law firm.

“I started off with a six-week internship, moving to 
a law clerk and now while I’m focused in two specific 

areas, it’s a general practice so I’ve 
had experience in all areas of law. I 
couldn’t have got that if I’d worked 
for a large corporate firm.”

While it wasn’t an easy road, it 
has paid off.

“When I first started practising 
law, I struggled because I was 
expected to work in many areas. 
I had friends in large firms who 
didn’t appear to be struggling 
because they were focused in one 
area of law. But the tables have 
turned because there are so many 
areas of law that I can work in now,” 
she says.

Khan & Associates has two 
Auckland offices, one in Papatoetoe, 
the other in Albany on the North 
Shore.

It employs five lawyers including 
the partners along with a graduate 
law clerk.

The firm’s practice areas include 
criminal law, family law, estate 
planning, immigration consulta-
tion, notary public litigation and 
conveyancing. Farah Khan is also 
a Notary Public and one of the only 
Fiji-Indian female notaries in New 
Zealand. ▪

▴ Back row from left: Diva Gopalan, Varsha Naidu, Sushil Reddy, Sharmila Prasad & Zabariah Naz. 
   Front row from left: Farah Khan, Mohammed Faiyam Khan, Serish Khan. 
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“Examine the lives of the best and most fruitful 
people and peoples and ask yourselves whether a tree 
that is supposed to grow to a proud height can dispense 
with bad weather and storms; whether misfortune and 
external resistance, some kinds of hatred, jealousy, 
stubbornness, mistrust, hardness, avarice, and violence 
do not belong among the favourable conditions with-
out which any great growth even of virtue is scarcely 
possible.”

Friedrich Nietzsche, from The Gay Science.
This column is a permission slip for feelings. Look out 

everyone, I’ve just quoted Nietzsche.
The transition to lawyerdom is fun in many ways, 

assuming you want to be there. New things are usually 
fun, because our brains like novelty and they like growth. 
Also, when you become a lawyer you join the ranks of 
an elite group whose mere designation denotes success 
and intellect. Handing out your new business card to 
attractive people you meet in bars in those first few 
months? There is nothing quite like it.

But the transition to lawyerdom is also hard, even if 
it is where you want to be, not just because you have 
to learn a whole lot of practical skills you never learned 
in academia. And not just because you are adjusting 
to working full days after the autonomy of law school. 
But also because you are forced to adjust to an identity 
shift you almost certainly didn’t think about before it 
happened: you are now a beginner.

At the end of law school, you are an expert: you know 
everything. If you are unlucky enough to have done 
Honours, you know even more than everything that the 
other law students know. You may even know everything 
about a subject nobody really wanted to know about.

What you are not, however, as a new lawyer, is a very 
good lawyer, even though you were a very good student. 
And the contrast can be stark and painful.

Most people I talk to got into law because they were 
good at English, and then persisted with law because 
they were good at that. If you are used to being good at 
things, being a beginner feels awful. It can feel unsafe, 
even. It brings up a lot of feelings, mostly ones you 
would prefer not to have.

Rare is the new lawyer who is ungracious about this. 
Intellectually I think we all knew going in that we were 

THE NEW LAWYER

All the feelings you 
have as a new lawyer
BY KATIE  

COWAN

beginners again and we strap in accordingly. But it is a 
difficult shift, and can leave you feeling unsettled and 
out of sorts for months, even years, until you find your 
footing again. Heaven forbid this is your second career; 
the problem intensifies tenfold. And all of this on top 
of the practical difficulties of learning new things, of 
doing so within a demanding, perfectionist professional 
culture.

My point is not that it should not be hard. The expe-
riences that grow you and make you better are usually 
hard as they are happening. My point is that if you do 
find it hard, if you are struggling a little, it is okay. That 
the transition is hard is not evidence that something 
is wrong or that you are failing in some way. It is just 
evidence that you have signed on for a hard thing, 
and the thing is now hard. You are allowed to feel that 
difficulty without judging the feeling itself.

Alain de Botton, interpreting Nietzsche and speaking 
obliquely about the experience of being a new lawyer, 
said, “... no one is able to produce a great work of art 
without experience, nor achieve a worldly position 
immediately, nor be a great lover at the first attempt; 
and in the interval between initial failure and subsequent 
success, in the gap between who we wish one day to be 
and who we are at present, must come pain, anxiety, 
envy and humiliation. We suffer because we cannot 
spontaneously master the ingredients of fulfillment.”

It is many things to be a new lawyer. It is exhilarating, 
it is fun, it is rewarding in any number of ways. But it 
can also be stressful, terrifying and humbling, in ways 
that can be hard to deal with, especially if there is an 
identity shift mixed in as well. But rest assured, that is 
okay. All the feelings are allowed. All the lawyers have 
felt them to varying degrees.

So please, take this permission slip: you can get on 
with getting better without worrying too much about 
the feelings that process provokes. Nietzsche, Alain and 
I say so. ▪

Katie Cowan  katie@symphonylaw.co.nz is the 
founder of Christchurch-based litigation services 
provider Symphony Law Ltd. She creates The New 
Lawyer fortnightly podcasts for new and prospective 
lawyers which aim to think in new ways about the 
practice and culture of law.
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Focus On…  
Blenheim
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The thriving wine industry has seen the sunny 
South Island town of Blenheim evolve into a settlement 
with an international flavour.

“This is a small town, but with a depth of demographic 
not found in other quarters of New Zealand, and that is 
largely attributable to the wine industry,” says Simon 
Gaines, a Principal at Blenheim firm Lundons Law and 
President of the New Zealand Law Society’s Marlborough 
Branch.

Libby Lockhart, who is a consultant at Wain and 
Naysmith, moved to Marlborough in the 1990s, and 
has seen Blenheim become a lot more multicultural 
over the past 20-odd years. “It’s gone from being a very 
traditional town – and it’s still a quiet town at times – but 
there’s lots of people from all over the world who live 
here and it’s a lovely melting pot.”

The diverse community also creates some interesting 
work for Ms Lockhart, who specialises in family law. 
“With the family work, we have a lot of clients from 
overseas, so there’s international law issues with people 
wanting to take kids overseas and issues like that.”

Despite new international residents, Blenheim remains 
a provincial town where everybody knows everybody. 
“It’s a day-to-day thing, like going into a shop and they 
know your name. You build relationships with people. 
It’s personable, and that, to me, is the big thing,” she says.

The small town vibe also permeates the local legal 
scene, says Ms Lockhart. “You get to know everyone 
really well, so you know how people work, and can 
work to different people’s strengths. Generally, people 
make an effort to get on and that can be very helpful 
when you are dealing with matters. You can have some 
frank but professional discussion about things, but it’s 
positive and constructive.”

Adaptability and versatility
Mr Gaines, who moved to Blenheim a decade ago, says 
the lifestyle attraction to provinces, and Marlborough 
in particular, are obvious. “The difficulty is to retain 
people in this wonderful environment. I think getting 
people here is not too hard, but retaining them is the 
bit that’s difficult.”

He says an element of adaptability is necessary to do 

well in regional practice. “For a person who enjoys diver-
sity of practice and problem-solving across a range of 
practice types then it’s perfect. To come to the provinces 
generally you need to have an outlook about practice 
that you wouldn’t expect to find with the young and 
eager in, say, a specialist city environment.”

Jacki Eves, an associate at Wain and Naysmith and 
the Vice President of the Law Society’s Marlborough 
branch, says lawyers need to be versatile. “The truism 
of ‘can do’ really applies here,” she says, adding there 
doesn’t seem to be a hierarchical culture. “Everybody 
just gets on with what needs to be done.”

She says the branch punches above its weight. “There’s 
a wealth of knowledge, skills and experience amongst 
Marlborough practitioners.”

Ms Eves grew up in Marlborough and moved back 
to the region four years ago, leaving a role as senior 
legal counsel at Gas Industry Co in Wellington. “Actually 
leaving Wellington was a difficult thing to do until the 
day I arrived in Blenheim, and I haven’t really looked 
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Blenheim

W I n E M A K I n G
It is New Zealand’s largest win-
emaking region with around 65 
wineries and 290 grape growers 
and over 4000 hectares planted 
in grapes, mainly Sauvignon Blanc, 
Chardonnay, Riesling, Pinot Noir, 
Pinot Gris and Gewurztraminer.

P O P U L AT I O n
Situated at the top of the South 
Island, Blenheim has an urban pop-
ulation of around 30,000 and is the 
biggest town in the wine-growing 
region of Marlborough.

H O U S E  P R I C E S
The median house price in 
Marlborough was $465,000 in 
March, according to the Real 
estate Institute of New Zealand. 
This compared to a national 
median price of $546,000.

AT T R A C T I O n S
Blenheim's attractions include its 
wine industry, the Marlborough 
Sounds, and adventure activi-
ties. The relaxed lifestyle and the 
flourishing wine and gourmet food 
industry in Blenheim are enjoyed 
by both locals and visitors alike.

back. I think the move into private 
practice in a firm like Wain and 
Naysmith has been a fairly natural 
fit for me and I really enjoy the work. 
It is a completely different way of 
working than in-house counsel, not 
least of all the number and variety 
of clients you have and the wide 
range of issues.”

Ms Eves believes it’s important 
to get involved in the local com-
munity and is on the Chamber of 
Commerce board and also volun-
teers at Community Law. “I know 
many other practitioners in town 
give their time to schools, sports 
clubs, boards Woman’s Refuge and 
the like.”

Family flexibility
The opportunity to enjoy flexible 
working conditions to fit in around 
family commitments is also avail-
able at some Blenheim firms. Jodi 
Harris, who is an associate at Hardy-
Jones Clark, has enjoyed a lot of 
flexibility since starting her family.

“My employers were very gener-
ous with maternity leave. I came 
back between children for originally 
one day a month. Then, when I had 
my second child, I came back when 
she was about two for one day a 
week.” As her children have gotten 
older, her hours have increased and 
now they are at school she works 
9am to 3pm, five days a week.

“My boss said it’s useful to keep 
your hand in when you can, which 
means I haven’t come back after five 
years completely green and needing 
to start again.”

She says providing continuity is 
also important for clients. “There’s 
not a lot of moving around or 
firm-hopping. Clients like to know 
the person they’re speaking to on 
the phone is the person they’re 
going to meet.” ▪
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Alastair McKenzie recently 
released the 10th edition of GST – a 
practical guide. The 10th edition of 
this excellent text is a rare feat in tax 
literature both in New Zealand and 
internationally. It is the GST equiv-
alent of Real Madrid’s La Decima 
in winning its 10th elite European 
title, in 2014. 
At almost 550 pages, the latest edi-
tion is the largest volume to date 
of this GST text. It is testament to 
Alastair’s vast experience and dili-
gence to keep delivering a quality, 
up-to-date, versatile and practical 
GST text that can be used by stu-
dents, businesses, practitioners, 
academics and the judiciary.
Its purpose is to cover all aspects 
of GST as it applies to virtually 
every type of transaction. The text 
is well researched and up to date 
as at January 2017. The most recent 
cases such as the Wang case on 
land zero-rating (December 2016) 
are included.

LEGAL INFORMATION

GST – A Practical Guide

Edition 10

GST – a practical guide,  
10th edition
By Alastair McKenzie

ReVIeWeD BY EUGEN TROMBITAS

The structure of the text is not hard to follow. The first 
four chapters are devoted to charging GST, zero-rated 
supplies, exempt supplies and core concepts such as 
supply, time and value. Chapter 5 deals with special 
cases such as agents, bodies corporate, local authorities, 
non-profit bodies, non-residents, imported goods and 
cross border remote services (the so-called Netflix tax 
introduced on 1 October 2016). Chapter 6 deals with 
registration and chapter 7 with administration of GST 
covering rulings, assessments and disputes. Chapters 
8 to 11 deal with practical issues such as GST returns, 
payments basis and GST documentation. Chapter 12 
deals with specific transactions and covers almost every 
type of commercial transaction including damages and 
out-of-court settlements, insurance, leases, mortgagee 
sales and land zero-rating. Chapter 13 covers special 
issues including taxable activity, financial services and 
consideration as well as a comprehensive section on 
apportionment and adjustments. There is a wealth of 
legislative and case cross references at the end of the 
text. 
It has been over 30 years since GST was introduced, 
on 1 October 1986. As the GST text records, there have 
been a staggering 111 amending Acts and at least 545 
reported cases on GST. That’s almost four amending 
Acts each year and almost two court cases on GST each 
month. Since the ninth edition of the GST text was 

published in 2012 there has been 
a flood of GST changes that keeps 
everyone on their toes. There is no 
major discussion in the text of the 
need to rewrite the GST Act but a 
case is certainly building for this 
to be put on the agenda. 
A standard brief to my team is: 
review the facts and come up with 
the answer and, “While you’re at 
it, see what Alastair’s book says on 
this issue”. 
As the preface records: “GST is 95% 
easy and 5% difficult”. This is true 
except that in recent times it has 
been more a case of “GST used to 
be easy but now it’s easy until it 
gets difficult”. ▪

CCH New Zealand Ltd, 978-1-775471-
21-9, April 2017, paperback, 496 
pages, $120 (GST and delivery not 
included).

Eugen Trombitas is a partner at 
PwC and GST leader.

A Practical Guide to Taxing Property 
Transactions, 6th edition
By Roger Thompson and Murits van den Berg

The key tax issues associated with buying, selling, 
owning and leasing property are the focus of this guide 
by Roger Thompson and Maurits van den Berg. Divided 
into nine chapters, the book begins by discussing the 
various structuring options available for property own-
erships and focuses on the tax-effective financing of land 
and building acquisitions. Taxation issues relevant at 

Edition 6

A Practical Guide to

Taxing Property Transactions

new legal book the time of purchase are considered, 
and the book ends with discussing 
the taxation issues which arise on 
the sale of property. The fifth edition 
was published in 2014 and the latest 
edition covers the many changes to 
taxation law which have occurred 
since then.

CCH New Zealand Ltd, 978-
1-775471-88-2, November 2016, 
paperback, 440 pages, $120 (GST 
and postage not included).
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Adams, Robert George
Bennett, Nola
Caldwell, elizabeth Jane
Duff, Robert Valentine
Gibbins, Lola edith
Kim, Jong Soo
King, Stephen John
Lam, Ka Kam
Lobb, Stephen John
Malthus, Brian Douglas
Manuel, David Morton
Moore, Anthony Mark
O’Dea, John Damian
Padmore, James edgar
Padmore, Noreen
Raeina, Tapuira
Rowles, Graham Cecil
Taiaroa, Kathleen eileen
Tan, Beng Aun
White, Ross Peter

Rowles, Graham Cecil 
Would any lawyer holding a will for the above-
named, late of 145 Tavinor Road, Otaika, 
Whangarei, born on 26 July 1935, who died 
on 2 February 2017, please contact Gabrielle 
Thompson, Henderson Reeves:
 gabriellethompson@hendersonreeves.co.nz
 09 470 0759
 Po Box 11, Whangarei 0140

Tan, Beng Aun
Would any lawyer holding a will for the 
above-named, late of 31 Ryeland Avenue, Ilam, 
Christchurch, who died on 22 April 2017, please 
contact Amy Ng:
 amygbat@gmail.com  021 177 4051
  31 Ryeland Avenue, Ilam, Christchurch 

8041

Caldwell, Elizabeth Jane – aka 
Caldwell, Jane Elizabeth 
Would any lawyer holding a will for the above-
named, aka Caldwell, Jane Elizabeth, who died 
on 23 March 2017, please contact Rebecca 
Whittall, Cooney Law, Solicitors:
 rebecca@cooneylaw.co.nz  07 823 1555
 PO Box 369, Cambridge 3450 / DX GA27518

Moore, Anthony Mark
Would any lawyer holding a will for the above-
named, late of Kirwee, who died on 28 February 
2017, please contact Kevin Cumming, Duncan 
Cotterill:
 kevin.cumming@duncancotterill.com
 03 379 2430
  PO Box 5, Christchurch 8140

Malthus, Brian Douglas
Would any lawyer holding a will for the above-
named, late of 19 Ferry Road, Spring Creek, 
Blenheim, who died between 24 March 2017 
and 13 April 2017, please contact Jeff Holloway, 
Downie Stewart, Lawyers:
 jeff@downiestewart.co.nz   03 477 2262
  PO Box 1345, Dunedin 9054

Adams, Robert George
Would any lawyer holding a will for the above-
named, late of 75 Spence Road, Auckland, 
Retired, born on 28 November 1939, who died 
on 31 March 2016 please contact Amy Storrs, 
Public Trust:
 Amy.Storrs@PublicTrust.co.nz
 09 985 5332 or 0800 371 471
  Level 2, 507 Lake Road, Takapuna, North 

Shore

Duff, Robert Valentine
Would any lawyer holding a will for the above-
named, of Hastings, please contact Joanne 
Howard, Souness Stone Law Partnership:
 joanne@sounessstone.co.nz
 06 878 7761   Po Box 975, Hastings 4156

Padmore, James Edgar & noreen 
(nee Dutton)
Would any lawyer holding a will for the above-
named, formerly of Mairangi Bay, Auckland 
(1976-1989) and the Bay of Plenty (1989-1992). 
James Edgar Padmore was born in Cheshire, 
England circa 1929, deceased Caloundra, 
Queenland 2016. Doreen Padmore was born in 
Cheshire, England in November 1928; deceased 
Caloundra, Queensland 1992, please contact 
Jeremy Goodwin, Carter Atmore Law:
 jgoodwin@calaw.co.nz  09 921 5000
  PO Box 68656, Newton, Auckland 1145 

DX CX10189

Raeina, Tapuira
Would any lawyer holding a will for the above-
named, late of 96 Carrington Road, Mount 
Albert, Auckland, Gas Fitter, born on 2 March 
1956, who died on 11 July 2016, please contact 
Henry Hoglund, To’oala Law:
 henry@tooalalaw.nz  09 360 3240
 PO Box 46018, Herne Bay, Auckland 1147

O’Dea, John Damian
Would any lawyer holding a will for the above-
named, late of New Plymouth, Accountant, born 
on 7 March 1959, who died on 14 February 2017 
please contact Peter O’Dea, Helmore Ayers, 
Solicitors:
 petero@helmores.co.nz  03 366 5086
  PO Box 8370, Middleton, Christchurch 8440

Manuel, David Morton
Would any lawyer holding a will for the above-
named, late of Bangkok, Thailand, who died 
on 17 April 2017, please contact Debbie-Ann 
Wendelborn, Martelli McKegg:
 daw@martellimckegg.co.nz
 09 970 2752
  PO Box 5745, Wellesley St, Auckland 1141

King, Stephen John
Would any lawyer holding a will for the above-
named, late of Tuahiwi, North Canterbury, born 
on 19 September 1963, who died on 26 January 
2017 at Christchurch, please contact Leanne 
overend, Williams McKenzie Lawyers
 leanne@williamsmckenzie.co.nz
 03 311 8146
  PO Box 46, Rangiroa 7440 / DX WP29504

Gibbins, Lola Edith
Would any lawyer holding a will for the above-
named, late of 5 Sicely Street, Marton, who died 
on 30 April 2017, please contact Alison Green, 
Alison Green Lawyer:
 alison@greenlaw.co.nz  06 353 1191
  PO Box 4017, Palmerston North 4442

Taiaroa, Kathleen Eileen
Would any lawyer holding a will for the 
above-named, late of 13A Mandeville Crescent, 
Grenada Village, Wellington, Mother, born on 
30 June 1934, who died on 30 June 2010 aged 76 
years, please contact Ashika Bali, A Bali, Lawyer:
 abali@abali.co.nz  04 569 2520
  PO Box 44083, Lower Hutt 5040

Lobb, Stephen John
Would any lawyer holding a will for the 
above-named, late of 12 Grange Road, Mt 
Eden, Auckland, who previously resided in 
both Wellington and Christchurch, (born 5 
September 1958, died 8 March 2017), please 
contact Stephen Gulley, Moody & Gulley
 reception@moodyandgulley.co.nz
 09 489 6876
  PO Box 33 051, Takapuna, Auckland 0740

Lam, Ka Kam
Would any lawyer holding a will for the above-
named, late of 7A The Peaks Apartments, 117 
Victoria Street, Auckland City, Businessman, 
born on 27 August 1940, who died on 8 February 
2017 aged 76 years, please contact Stella Chan, 
Forest Harrison Lawyers:
 stella@forestharrison.co.nz
 09 308 0080
  PO Box 828, Shortland Street, Auckland 

1140 
DX CP22011 Auckland

Bennett, nola
Would any lawyer holding a will for the above-
named, late of 14 Pukehana Avenue, Epsom, 
Auckland 1023, previous address King Edward 
Avenue, Epsom, born on 23 August 1941, please 
contact Trevor Bennett (son):
 t.tbennett@outlook.com  0211 288 011
  996 Waiuku Road, RD1 Pukeoware, Waiuku 

2681

White, Ross Peter
Would any lawyer holding a will for the above-
named, late of 36 Ema Street, Te Aroha, Cabinet 
Maker, born on 21 June 1955, who died on 30 
March 2017, please contact Christine Masters, 
Chartwell Law Limited:
 christine@chartwelllaw.co.nz
 07 854 7192
  PO Box 12162, Hamilton 3248

Kim, Jong Soo
Would any lawyer holding a will for the 
above-named, late of Aria Gardens, Albany, 
Auckland or 48 Scarlet Oak Drive, Schnapper 
Rock, Auckland, Retired Restaurant Owner, born 
on 13 October 1943, who died on 17 April 2017, 
please contact Abigail Ruth Cea Tecson:
 abigail@parklegal.nz  09 475 5027
  12-14 Como Street, Takapuna, Auckland 

0622

Will notices
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PRACTICE FOR SALE
Bay of Plenty — Sole practitioner retiring

Well established boutique law firm to purchase with existing 
practitioner to remain in consultant role if required. 
Are you a property partner or sole practitioner, keen to 
expand your practice? 
Are you a senior associate, keen to break free and do your 
own thing? 
Here’s a chance to take over a profitable conveyancing 
practice, with the opportunities to expand — the practice 
would suit a “couple of young practitioners” who may wish 
to expand into other fields.

Enquiries please, in confidence, to:
▶ Confidential Advertiser No. 17-4 (c\- Christine Wilson)  

email: christine.wilson@lawsociety.org.nz

We have an opportunity for new members to join our dynamic 
and growing law firm based in Manukau. We are looking for 
experienced solicitors and conveyancing professionals with at least 
3 years of New Zealand experience to become a part of our team. 
We also have the opportunity for law graduates to complete an 
8 week internship with our firm; however this will be subject to 
availability and may result in an offer of permanent position for a 
suitable candidate. 
If you are an experienced solicitor, conveyancer or graduate 
looking to take your skills to the next level apply within.  

For more information contact Serish Khan: 
serishkhansolicitor@gmail.com

Wells & Co is a 4 partner firm with offices in Remuera and 
Howick, Auckland.

We require the services of an intermediate property solicitor 
to work as part of our team at our Howick office. The role 
includes exposure to a variety of work and supervision will 
be given. This position would suit a solicitor with 3 to 5 
years experience. 

Wells & Co has a friendly and supportive environment and 
the position will involve considerable client contact. 

INTERMEDIATE PROPERTY SOLICITOR
HOWICK, AUCKLAND

Please reply with CV and cover letter to Alison Tait:
 Alison Tait, Wells & Co, PO Box 38222, Howick, Auckland
 09 535 4211
 alison@wellslawyers.co.nz

We are seeking a dynamic senior lawyer (minimum of four 
years’ PQE), eligible to practice on their own account, and with 
management experience. This new role is ideal for someone 
wanting a challenge in a collaborative working environment. 
You will:

 » Manage staff and lead the legal team
 » Provide practical legal advice at a senior level
 » Work with the governance board to implement the  

strategic direction
 » Build strong relationships with the community 
 » Be committed to providing access to justice 
 » General legal experience including family, employment and 

tenancy.

Managing Senior 
Lawyer

Email louise@waitematalaw.org.nz for the Job Description & 
an Application Form. Closing Date 23 June 2017.

A successful litigator seeks an experienced property/
commercial lawyer to join with him/her in the purchase of 
another existing and successful law practice. 

This presents a golden opportunity to be your own boss, 
determine your own future, and offer a wide range of 
services, while only needing to put up a minimum of one 
half of the purchase cost. If this seems attractive to you 
then please reply promptly to this advertisement.

Enquiries please, in confidence, to:
▶ Confidential Advertiser No. 17-5 (c\- Christine Wilson)
    email: christine.wilson@lawsociety.org.nz

GOLDEN OPPORTUNITY

Rural business property trusts and elder law specialists.
Genuine opportunity to get out of the city ‘law factory’ and 
buy into the biggest boutique rural practice in a friendly, 
profitable  town, (two huge factory builds starting soon).
We are so busy that I need a partner who will come on 
board and share the load then buy it all OR suggest an 
alternative.
In the Waikato near beaches and city with a million dollar 
lifestyle for the cost of an Auckland footpath.

WANTED – EQUITY 
PARTNER OR OTHER

Genuine enquiries only to kerry@qlaw.co.nz

Walker Wayland Centre
Shortland Street
Auckland CBD

ROOMS FOR HIRE

The Arbitration and Mediation Centre, is a 
purpose built venue with a suite of rooms 
designed specifically for arbitrations, 
mediations, seminars and meetings. 
 
Full administrative support and catering if 
required. Confidentiality assured.

For further details and bookings please 
contact Barbara Tsui on (09) 302 5250 or 
view our website www.arbmedcentre.co.nz
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ARE YOU 
EXCEPTIONAL?
If you are, then we want to hear from you.

Harmos Horton Lusk Limited (HHL) is a specialist corporate legal advisory and 
transactional firm, the core focus of which is “top end” specialist corporate transactional 
and legal advice. HHL is predominantly an M & A practice. Since its establishment, HHL 
has been retained in a number of the most complex and challenging New Zealand public and 
private M & A transactions for both New Zealand and offshore based clients. The firm regularly 
advises on primary and secondary NZX listed equity offerings and other non-listed securities 
structuring and issuances, as well as providing strategic board and governance advice. It has also 
assisted clients before Takeovers Panel hearings and with Financial Markets Authority investigations.

The firm is currently recruiting two positions. Both roles will require the successful candidate to work with  
the HHL directors in advising some of New Zealand‘s leading listed companies, private equity firms and 
corporates. You will be involved in managing transactions and helping to supervise junior lawyers. In return  
you will be rewarded with above market remuneration, the opportunity to work in a dynamic and fun workplace  
and to advance within the firm. 

JUNIOR/INTERMEDIATE CORPORATE LAWYER
UP TO $120K, PLUS BONUS  

This  opportunity requires someone with 2 – 5 years’ experience.

SENIOR CORPORATE LAWYER 
$175K+, PLUS BONUS 

This opportunity requires someone with 7+ years’ experience.

Key requirements (for both roles):
•   Outstanding academic record
•   Top tier national or international firm experience
•   Self starter who is able to work independently but also within a team environment
•   Strong interpersonal skills and the ability to communicate effectively at all levels

The successful candidates will be high achievers who are capable of driving corporate transactions 
autonomously as well as having a strong desire to learn and grow professionally. Whilst it is preferred 
that candidates are currently practising in New Zealand, candidates who are returning to  
New Zealand from international jurisdictions will also be considered.

These roles provide a rare opportunity to join a leading specialist corporate law firm  
in New Zealand. HHL is an equal opportunities employer and actively encourages a 
diverse range of applicants to apply for these roles.

To apply for either of these roles, please contact Christian Brown at Robert Walters on  
+64 (9) 374 7345 or christian.brown@robert.walters.co.nz. Robert Walters endeavours  
to review all applications in a maximum of five working days.

3650_HHL_Recruit ad 210x297_v3.indd   1 16/05/17   9:21 AM



Corporate and Commercial Senior Associate. 
Top-tier private practice firm. 8-10 years’ PQE.
Corporate and Commercial Senior Associate. 
Top-tier private practice firm. 8-10 years’ PQE.

We recruit for private practice, in-house corporate, 
and public sector roles and we have a range of current 
vacancies in the North Island.

Our clients are actively seeking first-class top 

tier, boutique, and in-house lawyers.

All applicants must also have specific practice 

area experience and great academics.

Intellectual Property Lawyer. 
Top-tier private practice firm. 2+ years’ PQE.
Competition Solicitor.
Top-tier private practice firm. 3+ years’ PQE.
Property Solicitor.
Top-tier private practice firm. 3-6 years’ PQE.

Employment Lawyer.
Top-tier private practice firm. 7+ years’ PQE.

Banking and Finance Solicitor.
Top-tier private practice firm. 3-7 years’ PQE.

AUCKLAND

WELLINGTON

SET 
YOUR 
SIGHTS 
NORTH 

Corporate Solicitor.
Top-tier private practice firm. 4+ years’ PQE.
Company Secretary
Short-term Contract. Wellington. In-house.
Property and Trusts Lawyer.
Mid-tier private practice firm. 3-8 years’ PQE.
Policy and Legal Counsel.
In-house. Senior-level public law experience.

Oil and Gas Lawyer.
Fixed Term. In-house. 
5+ years’ PQE. 

Private Client Lawyers.
Private practice firms. 1+ years’ PQE.

We will provide you with everything you need to put yourself in the 
best position to either maximise your potential, realise your career 
aspirations, or achieve a better work-life balance. 
Work with our consultants and you will be able to go to the market 
fully prepared and ready to impress your next employer!

If you are interested in exploring your options in New Zealand or 
overseas and our advertised roles are not quite the right fit, please 
get in touch with one of our consultants. We have a considerable 
number of other vacancies in New Zealand and offshore!

ADVANCE YOUR CAREER

If you would like to take advantage of any of these opportunities, 
please contact us http://www.claritynz.com/contact-us

Corporate Solicitor.
Top-tier private practice firm. 
3+ years’ PQE.

Partnership Opportunity
Corporate & Technology. 
Private practice firm.

http://www.claritynz.com/contact-us



Solicitor 3-6 years’ PQE
Civil Litigation
Auckland

New Zealand’s largest litigation firm is looking for two civil 
litigators that want to be on their feet in the courtroom 
regularly. 

Working alongside many of the most sought after litigators 
in the country, the role will involve you in High Court civil 
litigation, including claims for debt recovery, property 
based claims, trust based claims and insolvency related 
claims. The role will involve the mentoring of junior 
members of the team, and managing a high volume of civil 
litigation files. The role also provides an opportunity to 
appear on criminal matters.

Meredith Connell has a long history of representing major 
government institutions, as well as acting for a range of 
professional service providers, financial institutions and 
businesses.

A thriving and growing full service commercial law firm 
known for fantastic work, expertise and a people focused 
culture, Meredith Connell promises to develop you and 
enable you to achieve your career aspirations. 

If you have 3-6 years’ civil litigation experience in private 
practice, please contact Jennifer Little for a confidential 
discussion at Jennifer@jlrnz.com.

021 611 416 | jlrnz.com
Wackrow Williams & Davies Limited is an eight 
lawyer general practice offering high quality 
interesting and varied work. It was a 2016 Law 
Awards finalist in the boutique law firm category.

We have a vacancy for a general practitioner in 
our Auckland CBD office who will be involved in a 
variety of work. This will include Treaty of Waitangi 
related matters (which will involve some travel out of 
Auckland) as well as a variety of property, litigation, 
trusts, estates and commercial work. For a suitable 
candidate we would look to accommodate other 
legal interests.  

We would prefer someone at a Senior Solicitor level 
but do not have a fixed view. Some years of legal 
experience and an existing Legal Aid Provider status 
would be an advantage.  

We are looking for someone who is hardworking, 
with excellent analytical, time management and 
communication skills who is able to work both 
independently and as part of a team.

(SENIOR) SOLICITOR WANTED

Please submit your CV to  
Don Wackrow/Te Kani Williams

 PO Box 461, Shortland Street, Auckland 1140
 (09) 379 5026, Fax (09) 377 6553
 don@wwandd.co.nz and tekani@wwandd.co.nz 

Litigation
Lawyer

A tremendous opportunity has arisen in our busy 
Disputes Resolution team for an experienced litigator. 

We seek a lawyer with between 3 and 6 years post 
qualification experience primarily in the civil and commercial 
litigation area. 

The successful candidate will have excellent academic ability 
in the law, proven advocacy, negotiation and drafting skills 
and will work in a team environment with 3 partners and 2 
solicitors. Our work is highly varied and includes immediate 
client contact and court appearances. 

Harmans has an enviable reputation, both as an employer 
and for excellence in the law and we offer remuneration and 
benefits commensurate with experience along with attractive 
career prospects for the right person. Our modern offices 
are located in a vibrant and busy retail area just outside the 
Christchurch CBD and we promote a culture of fun coupled 
with hard work. 

Applications should be submitted along with a 
curriculum vitae to: 
 Graeme Riach, Managing Partner, Harmans Lawyers,  
      Christchurch 
 Graeme.riach@harmans.co.nz
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Eric Clapton, arguably the greatest living blues-
rock guitarist, called Robert Johnson “the most impor-
tant blues musician who ever lived”. 

Quite a compliment from a living legend whose own 
status was marked out with ‘Clapton is God’ graffiti on 
buildings in the 1960s and 70s.

I have never found anything more deeply soulful than 
Robert Johnson,” says Clapton. “His music remains the 
most powerful cry that I think you can find in the human 
voice.”

While his songs and his unique playing style mark him 

The Robert Johnson Mystery
Misleading claims about the sale of a soul

BY JOHN  
BISHOP

out, the real mystery is whether, and where, Johnson 
“sold his soul” to the Devil in return for his brilliance.

Johnson is now recognised as a blues pioneer, at least 
the equal of WC Handy, Bessie Smith, Leadbelly, and 
Muddy Waters, but is known to modern generations only 
through the two recordings he made, in 1936 and 1937.

This was the peak of his short career. He died in a 
cheap hotel in Greenwood, Mississippi in 1938, aged just 
27, poisoned, it is said, by a jealous husband: a plausible 
explanation because he was quite a ladies’ man.

Wikipedia notes that “as an itinerant performer who 
played mostly on street corners, in juke joints, and at 

LIFESTYLE
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Saturday night dances, Johnson had little commercial 
success or public recognition in his lifetime.”

Nonetheless, his musical influence lives on through 
his unique playing style and the songs including blues 
standards like Sweet Home Chicago and Dust My Broom 
which influenced many of the 60s generation of white 
blues musicians such as Cream, Fleetwood Mac and 
Led Zeppelin. 

Cream’s version of the Johnson song Crossroads was a 
crowd favourite at their concerts. Led Zeppelin’s Lemon 
Song also takes a lyric from that track: “You can squeeze 
my lemon ’til the juice runs down my leg”.

Johnson was born in May 1911 in Hazelhurst, 
Mississippi, and moved to the Delta in 1919. He learned 
to play harmonica well enough, but he was hopeless 
on the guitar. As a young man, he loved to hang out 
in the juke joints in the town where black musicians 
played. 

Strictly speaking, the Delta is only the small part of 
northern Mississippi immediately south of the border 
with Tennessee with the town of Clarksdale as its centre. 
At Clarksdale is the junction of the area’s two main roads 
and the railhead.

Thriving blues
Anyone moving north to Memphis, St Louis or Chicago 
came through Clarksdale, and hence it had a thriving 
music scene – particularly for the blues, explains Maie 
Smith, the head guide at the Blues Museum in Clarksdale. 

Ike Turner came from Clarksdale and was prominent 
in blues and rock’n’roll circles in the 1950s – way before 
he teamed up with Tina.

Maie Smith says that during band breaks Johnson 
would get up on stage and play guitar and sing.

“But he sounded so terrible. He couldn’t play, he didn’t 

says Maie Smith.
Johnson married in 1929, but his wife died in child-

birth.  Blues historian Robert McCormick quotes a rel-
ative as saying his wife’s death was divine punishment 
for singing secular songs, a practice known as “selling 
your soul to the Devil”. 

In Cross Road Blues (written in 1936) Johnson laments 
being lost and alone with darkness approaching, but 
there is no mention of an encounter with the devil or 
where he was at the time. 

“Went to the crossroad, fell down on my knees / 
I went to the crossroad, fell down on my knees / 
Asked the Lord above ‘Have mercy, now save poor 
Bob, if you please’ / Yeoo, standin’ at the cross-
road, tried to flag a ride / Ooo eeee, I tried to flag 
a ride / Didn’t nobody seem to know me, babe, 
everybody pass me by / Standin’ at the cross-
road, baby, risin’ sun goin’ down / Standin’ at the 
crossroad, baby, eee, eee, risin’ sun goin’ down /  
I believe to my soul, now, poor Bob is sinkin’ down”

Today’s crossroads
Johnson is something of a local industry in the Delta.  
On the main road into Clarksdale where those highways 
now meet, there is a display of three guitars with the 
words ‘crossroads’ in recognition of the legend.

Incidentally, this is the Highway 61 where Bob 
Dylan had such a bad motorcycle crash in 1967 while 
researching the blues down south. It is memorialised 
in his seminal 1968 album, Highway 61 Revisited, where 
he is pictured with his motorbike.

Maie Smith says both highways have moved since 
Johnson’s time.

“The ‘crossroads’ when Robert Johnson walked this 
earth was what are now called East Tallahatchie and 
Martin Luther King streets. Martin Luther King is the 
old Highway 61 and Tallahatchie is the old Highway 49.”

She says the guitar sign is on the main road through 
town because it’s a convenient place for tourists to find.

know how to play, so (legendary blues musician) Son 
House would shoo him off, and the last time, that he 
went up to try and do this, Son House hurt Robert 
Johnson’s feelings so much he disappeared for a period 
of time. No one knows how long exactly. 

“When Robert Johnson came back to the Delta, he 
sounded so great that Son House started this myth that 
the boy had had a supernatural experience because 
there is no way anyone could learn to play that well 
that quickly.”

Even in Johnson’s own short lifetime the story had 
got about that the incident had happened just outside 
Clarksdale where highways 49 and 61 meet – the 
so-called “crossroads”.

Reinforcing the myth
Johnson never denied the story. And, something of a 
showman, he reinforced the myth with his song Cross 
Road Blues which also channels common African-
American folk tales and legends, like fear of the night.

“The very idea of a ‘crossroads’ is where important 
things happen, people meet, talk, trade and do business. 
There aren’t many in the broad flat plain called the Delta,” 

“It’s easy for them. That’s their 
major stop. You can see people any 
time of the day taking photos.”

While in Clarksdale I went to 
the original intersection of the 
two roads. There is no marker of 
any kind, just two narrow, barren 
roads by a railway line next to some 
industrial waste land – unattractive, 
unappealing and hard to find com-
pared to the guitar signs on the main 
road into the town.

Nor is Clarksdale the only 
town to claim Johnson and the 
Crossroads. In Cream’s version of 
the “Crossroads” song Clapton sings 
“I’m going down to Rosedale, take 
my rider by my side.”  

This led the 60s generation of 

Johnson never 
denied the 
story. And, 
something of a 
showman, he 
reinforced the 
myth with his 
song Cross Road 
Blues which 
also channels 
common 
African-
American 
folk tales and 
legends, like 
fear of the night.
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blues fans to think the soul-selling 
encounter with the devil incident 
took place at Rosedale, a small town 
63km south-west of Clarksdale.

To prepare the song for record-
ing by Cream, Clapton simplified 
Johnson’s rhythm to a uniform 12 
bars per verse and imported the 
Rosedale reference from another 
Johnson song, “Traveling Riverside 
Blues”.

This is the version of “Crossroads” 
that the kids of the 1960s heard, and 
Rosedale has capitalised on that.  

Rosedale joins in
The version favoured by the 
Crossroads Blues Society in Rosedale 
relies in part on a vision which 
appeared to a bluesman called 
Henry Goodman, later documented 
by writer Rolf Potts:

“The crossroads, the one and only 
crossroads, where the Delta Blues 
emerged as a manifest entity in the 
person and music of Robert Johnson 
is at the south end of Rosedale 
where Highway 8 intersects with 
Highway 1. This will be disputed, 
as some people will dispute that 
Robert Johnson ever even made a 
deal with the devil.” 

There is nothing to see at that 
intersection and Rosedale itself is 
well off the beaten track. As small 
towns go, it is deeply unappealing. 

In his short life, Johnson pro-
vided no clues to account for his 
much-improved style, although 
one story has it that he took guitar 
lessons in Alabama after Son House 
had chased him away from the 
Mississippi area.

Another has him learning from 
another itinerant bluesman, Isaiah 
Zinnerman, in graveyards where 
they could practise undisturbed. 

So what was the new style? 
Maie Smith says, like Jimi Hendrix 
to come, “Johnson had very long 
fingers, he could bend notes and 
make it sound like he had a bass 
player, or more than one guitar 
player with him on stage. Sounded 
so great, people just couldn’t believe 
that this young man had become an 
awesome guitar player.”

Those who believe in such things 

say the devil called him home.  The 
real argument is over not whether 
but where the selling of the soul 
took place. There is historic, tourist 
and musical value in mounting a 
plausible claim. 

Whatever the merit of the com-
peting claims Maie Smith says 
having the “crossroads” on the 
edge of town is “a great version for 

Clarksdale.” 
And as the major town in the area, with the main 

road and the best signage it gets most of the benefits 
available from the legend of Robert Johnson. ▪

John Bishop is a Wellington travel writer with a 
deep interest in blues music. He travelled the Blues 
Highway from Memphis to New Orleans in 2015 
and stopped in Clarksdale. His work can be seen at 
 www.eatdrinktravel.co.nz

8 3

L AW TA L K  9 07  ·  J u N e  2 0 1 7 L I F E S T Y L E
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Former Auckland lawyer Nalini Singh gave up her 
day job to pursue a writing career – with spectacular 
results. She’s gone from toiling away on resource man-
agement cases to writing international bestsellers about 
sexy vampires and angels, hitting the New York Times 
bestsellers list on the way.

Writing was always Nalini’s first love, but she thought 
it was something that would remain a hobby rather than 
a full-time career. “For a long time I didn’t actually know 
anyone who was a writer, so the idea of actually being 
able to make a living as a writer was not something I 
thought was possible.”

Instead, she decided to embark on a career in law, 
thinking it would still give her an outlet to indulge her 
love of language. “With law, it’s a very different kind 
of language than in fiction, but it all comes down to 
understanding words and how they flow together and 
work together, so it felt very natural.”

After completing a double degree in English and law, 
Nalini ended up spending two years as a lawyer. She 
spent her days mired in resource management law, and 
her evenings writing. “For me, even if the only time I 
had to write was really late at night I needed to do it. 
It was really relaxing for me, it didn’t feel like work.”

Once upon a 
career change
BY KATE 

GEENTY

Writing was squeezed into every 
spare moment, even the hour-long 
commute home on the bus was taken 
as an opportunity to scribble notes.

While Nalini enjoyed the law 
itself, she says her personality didn’t 
really suit the adversarial side of 
practice. So, shortly after her first 
book was accepted for publication 
by romance publisher Harlequin, 
she quit, even though “everyone 
says don’t quit your day job after 
selling your first book”.

Avoiding the big city 
distractions
She decided to go on her OE and 
devote more time to writing. She 
travelled to Japan to teach English 
and asked to be sent to a rural area, 
so she wouldn’t face the distractions 
that would come with living in a 
big city like Tokyo. Nalini stayed 
in Japan for three years, saving 
as much money as she could and 
spending her free time writing.

During this time Nalini Singh 

▸  Silver 
Silence, the 
latest book 
in the Psy-
Changeling 
Trinity 
series, will 
be released 
on June 13.
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moved from traditional romance to 
the genre she is now so successful in 
– paranormal romance. She had sold 
Slave to Sensation, the first book of 
her ongoing Psy-Changeling series 
and was contracted to write more. 
“I’ve always loved science fiction, 
mystery, romance, thrillers – but 
what I’m writing now, paranormal 
romance, lets me combine all of 
those genres. It just feels really 
perfect for me.”

The contracts meant that shortly 
after moving back to New Zealand, 
Nalini was able to dedicate herself 
to writing full-time. Being able to 
fully devote herself to writing, rather 
than just squeezing it in around 
other commitments took some time 
to adjust to. “I was so used to not 
having time, and having to snatch 
time, and then suddenly I had the 
whole day.”

So she did the usual things people 
with far-ahead deadlines do. She 
pottered around, doing odd jobs at 
home, making cups of tea and gen-
erally wasting a fair bit of time. “All 
the writers I know who have turned 
full-time after working, they all do 

Tips for budding writers
Nalini Singh says making the 
conscious decision to give 
yourself time to write every day 
is the first step in becoming a 
successful writer. “It’s really 
important to make some kind 
of a firm time, because it’s so 
easy to say ‘I don’t have time for 
this’. I know people who wrote 
their first book by getting up 
an hour before everyone else in 
their house and just writing in 
that hour every day. I guess it’s 
making your writing important 
enough to carve out time for it.”

You also need to write from 
your heart and don’t hold back. 
“In the best books, you can see 
the passion on the page and I 
don’t mean that in a romantic 
sense. It doesn’t matter what 
kind of book you read, what 

genre, if the writer has passion 
for the characters it shows, 
there’s an energy in the book.”

Getting an agent
Nalini didn’t have an agent 
for the first few books she 
published because they were 
published through Harlequin, 
which takes unsolicited man-
uscripts. However, once she 
decided to switch genres 
that also meant a change in 
publisher, and the need for an 
agent. “I made a list of agents 
who had sold projects in my 
genre to the publishing houses 
whose imprints I was interested 
in, and who I kind of dreamed of 
being published by. Then I just 
began the submission process 
as per their guidelines. There’s 
no real magic to it.”

but she was still shocked when she hit the New York 
Times bestsellers list. “The books had been doing well, 
obviously, but there was no warning for me. I’m assum-
ing my publishers were probably keeping an eye on the 
numbers and were hopeful, but they probably didn’t 
want to get my hopes up.”

Finding out she’d made the list was a dream come 
true, and a validation. “I couldn’t sit still after I got the 
news. I literally danced around the house for an hour.”

Nalini has made the list a few times now, but has a 
framed copy of that first list hanging in her Auckland 
home. She says she still gets a buzz to see her name 
nestled among other internationally renowned authors 
such as Patricia Cornwell, James Patterson and John 
Grisham.

Contracted to write two books a year, Nalini usually 
manages more than this, saying years of squeezing in her 
writing around work and study have turned her into a 
quick and efficient writer. As well as the Psy-Changeling 
series, she writes another ongoing paranormal romance 
series called The Guild Hunter and has also dipped her 
toes back into the contemporary romance genre with 
The Rock Kiss series.

Her latest book, Silver Silence, comes out in June and 
is also part of the Psy-Changeling series. She’s calling 
this season two of the series. “The last book in the series 
kind of closed a story arc and this is beginning a new 
one. It’s a good starting point for someone who wants 
to get started but doesn’t want to read the previous 15 
books.” ▪

it. And it makes no sense, because 
we love writing and we want to do 
it, and yet you can’t help yourself 
at the start and you procrastinate.”

That phase didn’t last long 
however, as Nalini had books to 
deliver. “In my case I was already 
contracted, so I had to get the books 
written and that was when I learned 
I really don’t like to be stressed out. 
I learned that very quickly and was 
like, ‘okay I need to sort myself out 
and get myself on a schedule’.”

Hitting the big time
By the time Nalini had written the 
fourth book in the Psy-Changeling 
series, her popularity was growing, 

▸  Archangel’s Heart, Book 9 
in the Guild Hunter series 
“takes the reader into a 
dangerous and exhilarating 
world where a deadly, 
beautiful archangel and his 
once-mortal consort are 
caught in a fury of twisted 
darkness…”

8 5

L AW TA L K  9 07  ·  J u N e  2 0 1 7 L I F E S T Y L E



1

9

11 12

14 15

19 20

21

23 24 25

26

27 28

29

22

16

17 18

10

2 3 4 5 6 7 8A New 
Zealand Legal 
Crossword
Presenting what is possibly New Zealand’s 
first crossword for lawyers. Our setter, Māyā, 
has been asked to prepare a crossword with a 
New Zealand legal flavour and which is also a 
bit cryptic and challenging. If you are unable to 
complete it, the solution will be published in the 
July issue of LawTalk. Feedback is also welcomed, 
to editor@lawsociety.org.nz.

Across 
1 Beyond which lies conviction (10,5)
9 Give assassination a try? (1,4,2)
10 Sly method by which to make an 

entrance (7)
11 Right civil wrong after the first 

fraud (4)
12 Ornament Trish arranged may be 

worn with a dinner jacket (5,5)
14 Buzz, half American, is easily seen 

through (8)
16 An Islamic jurist in civvies? (5)
19 Crown case cutting out Dracula, 

for example (5)
20 Prima ballerina with Pavlova’s 

headscarf (8)
23 Ask too much of cleaner in love; 

come very close (10)
24 Law delivered by judge without 

force (4)
27 To begin with, a clue for “A” (2,5)
28 Thieving Muldoon meets heartless 

Chuck (7)
29 Fair that four left Ken a platform 

to get to Congress (6,9)

Down
1 Driven to commit an assault? (4,4)
2 New Zealand Justice for a Biblical 

tribe (5)
3 Do a thing to conceal a pledge (4)
4 No Treaty involvement for US 

prosecutor (8)
5 Rising, I fall ill; after vacation, safe 

to negotiate (6)
6 Dogs 4, avoids about 500 after 

church (10)
7 Accepted law is like the last 200 

lines of Coleridge’s “Kubla Khan” 
(9)

8 Essay with saint’s dates (6)
13 Solve “cat” anagram to get a 

document John reluctantly signed 
(5,5)

15 Engaged Ken in falsifying proofs 
(6,3)

17 Bounder might be brought before 
a summary court? (8)

18 A month before Eeyore lays an 
egg? That’s novel! (4,4)

21 Criminal methods; current one is 
enshrined in ancient law (6)

22 Speak sharply to imprisoned 
composer (6)

25 Overturn conclusions of top judge 
investigating extremely deficient 
funds (5)

26 Murder victim was a ringer, claims 
hearing (4)

TAIL-END

The National Fund was established in 1927 in the 
united Kingdom with an anonymous donation of 
£500,000. The aim of the charity was to create 
a fund, that either on its own or combined with 
other funds was sufficient to discharge the 
national debt.

The latest annual return, for the year to 5 April 
2016, shows the balance was £422,092,507. In 
mid-April 2017 it was the 28th biggest charity 
in the uK by investments. The trustee, Baring 
Brothers Co Ltd in 1927, and now Barclays 
Fiduciary Services (uK) Ltd, has complete dis-
cretion to invest in assets anywhere in the world. 
The problem is that the uK’s national debt at 20 
April 2017 was £1,847,088,406,000 and growing 
at an estimated £5,170 per second. The terms 
of the donation are to discharge the national 
debt - which isn’t going to happen, and hasn’t 
got near happening in the 90 years since 1927.

Barclays, which has been trying for five 
years to find a way out, says it is in dialogue 
with the Charity Commission and the Attorney-
General about the National Fund’s future. The 
fund wouldn’t work in New Zealand either 
- at December 2016 our national debt was 
NZ$61,880,000,000 and the fund would come 
to NZ$794,056,068. ▪

An interesting 
charitable 
donation
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There are several hookers and 
no first five-eighths among the 
15 known members of the legal 
profession who have represented 
New Zealand as All Blacks, so it is 
not possible to list the “team” in 
playing order. Instead, they are 
listed in the sequential order on 
the All Blacks statistics website.

7: William Varnham 
Millton
1858–1887, Forward

Played 0 tests and 8 other matches 
in 1884 for the first national rugby 
team, all as captain. Millton was 
admitted as a barrister and solici-
tor on 17 June 1882 on the motion 
of George Harper (father of eric 
Harper, see below). He died aged 
just 29 of typhoid. At his death he 
was working for the Christchurch 
law firm Williams and Millton.

13: John Grey “Jack” 
Taiaroa
1862–1907, Halfback

He played 0 tests and 9 other 
matches in 1884 for the first 
national side, scoring 9 tries 

A lawyer All Black XV

❝ It's been a long time since we've 
had two resident judges, about 15 
years. Gisborne might be a small 
city but we've got a busy little 
court and we've needed to have 
extra resources, in particular in the 
District Court jurisdiction.  Having 
a Family Court judge with a district 
and civil court warrants will mean 
that will happen. ❞

 — NZLS Gisborne branch President 
Alison Bendall welcomes the 
appointment of new District Court 
Judge Haamiora Raumati, who will 
be based in Gisborne.

❝ He used these accounts as his own 
personal ATM. [His alleged conduct] 
is not only illegal, but it’s disturbing 
on a basic human level. ❞

 — Pennsylvania District Attorney Kevin 
Steele after charges were laid against 
disbarred attorney Patrick Bradley. 
Bradley was charged with multiple 
felonies after taking over $116,000 
from trust accounts he set up for 
clients with special needs. 

❝ “Accusing any court of being racist 
is not only offensive to the individual 
judge, but to the tribunal and the 
integrity of the tribunal. ❞

 — Judge Jeffrey Locke responds after 
one of the lawyers for ex-NFL star 
Aaron Hernandez, on trial for a double 
murder (and later acquitted), told him 
his selection of a white woman as 
forewoman of the mostly minority 
jury had troubling racial overtones.

❝ You’re got to do what you got to do. 
Maybe I’ll have to mow a few lawns. ❞

 — Specialist Toronto “pot lawyer” 
Paul Lewin - who devotes 100% of 
his practice to defending marijuana 
charges - ponders life after the 
Canadian government tabled 
legislation to legalise marijuana.

Notable Quotes

TAIL-END

- twice as many as anyone else in the team. He 
worked as a law clerk for Robert Stout and in Hastings 
before returning to his birthplace, Dunedin. He tragi-
cally drowned in Otago harbour on 31 December 1907.

23: Thomas Rangiwahia Ellison
c1867–1904, Wing-forward

Played 0 tests and 7 other matches in 1893. Captain of 
the first New Zealand team organised by the NZRFu 
on their tour that year of Australia. He also played in 
the 1888-89 New Zealand Native team. ellison worked 
as a law clerk from 1891 and was admitted in 1902 
while working in the Wellington firm Brandon, Hislop 
and Johnston, one of the first Māori members of the 
profession. He either invented or refined the position 
of wing-forward and also proposed the black uniform 
for New Zealand teams.

112: Eric Tristram Harper
1877–1918, Second five-eighth

Played 2 tests and 9 matches between 1904 and 
1906. A member of the 1905 “Originals”, Harper was 
admitted on the motion of his father George Harper 
on 29 April 1904 and later joined him in practice in the 
firm now known as Anthony Harper. After enlisting 
in 1916 he was killed in fighting at Shunet Mimrin, 
Palestine on 30 April 1918.

362: Anthony Ian “Beau” Cottrell CBE
1907–1988, Hooker and prop

Played 11 tests and 11 other 
matches between 1929 and 
1932. Graduated from Canterbury 
university and was admitted 
in April 1931 on the motion of 
his father, AC Cottrell of Joynt 
Andrews and Cottrell. He was 
President of the Canterbury Rugby 
Football union for 22 years from 
1955.

605: Desmond Stanley 
Webb
1934–1987, Hooker

Played 1 test in 1959 and 0 other 
matches. After graduating from 
Auckland university he began 
practising law in Whangarei 
in 1959 and was picked for the 
second test against the British 
Lions.

624: John Neville 
Creighton
1937—, Hooker

Played 1 test and 5 other matches 
in 1962. Graduated LLB from the 
university of Canterbury. Admitted 
in 1962 and still practising as a 
partner with Christchurch firm 
Purnell Creighton. Honorary 
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❝ I thought, if I don’t say yes, I will never 
get asked again. When opportunity 
knocks, you must answer the call. But 
I don’t mind saying it was terrifying. ❞

 — Chief District Court Judge Jan-Marie 
Doogue reflects in Wellington’s 
Dominion Post on being asked if 
she wanted to be appointed to the 
judiciary at the age of 35 and with 
four-year-old twin daughters.

❝ You’re not real cops, I’m going to 
have you discharged from your 
duties as police. I’m a lawyer.” ❞

 — Sydney lawyer Leon Monastirski after 
he was arrested by plainclothes police 

officers who had earlier identified 
themselves and unsuccessfully asked 
him to leave a Thai restaurant where 
he was drunkenly harassing diners. 
Monastirski was convicted of two 
counts of assault.

❝ But then we all know not all lawyers 
are working for the greater good of 
upholding our judicial system. Just as 
in any trade or profession, they have 
their bad eggs. Like those ripping off 
the elderly of hard-earned money 
entrusted to their care. And some are 
just plain old useless at what they 
do. ❞

 — Northland dairy farmer and NZ Farmer 
columnist Louise Giltrap gives her 
view on the legal profession.  

❝ I’ve asked the question again. Would 
you please answer the question 
either yes or no. ❞

 — A warning sign of impatience from uS 
District Court Judge John McBryde, 
who was trying to find out what 
Federal Public Defender William 
Hermesmeyer was objecting to 
during a hearing. After another long 
answer, Hermesmeyer was fined $500 
for contempt. The uS Fifth Circuit 
Court of Appeals has upheld the fine.

solicitor for Cantabrian Rugby 
Football Club.

665: Gerald Francis 
Kember
1945—, Fullback and second 
five-eighth 

Played 1 test and 18 other matches 
between 1967 and 1970. Graduated 
from VuW and was admitted in 
1969. Made himself unavailable 
several times to concentrate on 
his studies or career and retired 
in his mid-20s. Won the Cleary 
Memorial Prize in 1971.

689: Bryan George 
“BeeGee” Williams CNZM, 
MBE 
1950—, Wing

Played 38 tests and 75 other 
matches from 1970 to 1978. 
Graduated LLB from Auckland 
university in 1974 and practised in 
partnership with Kevin McDonald 
and then with Julienne Chan from 
1978 until 1987 when he went into 
sole practice.

696: Howard Thornton 
Joseph
1949—, Centre

Played 2 tests and 0 other matches 
in 1971. After initially working as 
a journalist he was admitted in 
January 1981 in Christchurch. Still 
practising as a sole practitioner 
in Christchurch.

836: Michael James Bowie 
“Jock” Hobbs, CNZM
1960–2012, Flanker

Played 21 tests (4 as captain) 
and 18 other matches from 1983 
to 1986, with four as captain. 
Admitted in 1983 between his 
first and second tests. Moved 
out of legal practice in the 1990s 
to pursue business interests and 
rugby administration.

886: John Alexander 
Shepherd Buchan
1961—, Hooker

Played 0 tests and 2 other matches 
in tour of Japan in 1987. Partner at 
Buddle Findlay. Graduated from 
Canterbury university and admit-
ted in 1986. He is now a partner 
at Buddle Findlay’s Christchurch 
office, specialising in corporate 
and commercial law.

927: Eric James Rush
1965—, Wing

Played 9 tests from and 20 other matches from 1992 to 
1996 before switching full-time to Rugby Sevens (later 
converting to a forward). Graduated from Auckland 
university with LLB in 1988. After retirement from 
rugby he became an owner-operator of Kaikohe’s 
New World supermarket.

1044: Conrad Gerard Smith MNZM
1981— Centre

Played 94 tests and 0 other matches from 2004 to 
2015. Graduated LLB(Hons) in 2004 from Victoria 
university and worked as a clerk at Bell Gully. He 
joined Gibson Sheat for a time in 2010 and is now 
playing rugby in France.

1051: James Andrew Cheyne Ryan
1983—, Lock

LLB and BCom at university of Otago. Played 9 tests 
and 0 other matches between 2005 and 2006. ▪ BECAUSE ONE SIZE  
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