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To fi nd out more about MAS house insurance, 
email us today at info@mas.co.nz or call 0800 627 659.
*In limited situations we will not be able to offer full replacement cover where the property does not meet our standard underwriting criteria.

You only need one 
tool to rebuild your 
house completely.

Unlike most house insurance providers, MAS 
isn’t switching to capped sum insured cover. isn’t switching to capped sum insured cover. 
We think it’s unreasonable to expect you to 
accurately calculate the cost of rebuilding 
your house in the event of a total loss. 
So we’re doing what’s right for our Members 
by continuing to provide full replacement 
cover for our house insurance policies. 

This means you can rest easy knowing that 
we’ll rebuild your house to the fl oor area you 
provide us with. You work out the area, and 
provide us with some basic information about 
your property, and we’ll calculate the cost. 
It’s that easy.*



All law � rms need to organise IT security and back up networks 
for the worst case scenario where company records could be 
stolen or lost
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Cyber criminals 
target law fi rms

Along with the huge bene� ts new 

technology has brought law � rms come 
new risks. LawTalk takes a look a cyber 
threats and how firms can enhance 
security.
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Matt Adams

I started my career in the legal profession 

twenty years ago. Back then “cyber security” and 
“cyber crime” were things we read about only 
in science � ction novels. Today they are things 
we read about every day in mainstream media.

Back in the nineties, we had desktop computers 
that were connected to servers which stored 

our records systems. We 
handwrote or dictated 
correspondence that was 
faithfully transcribed, sent 
to clients, and stored on 
the same server. All of our 
sensitive data was stored 
locally on our own servers, 
and replicated between 
our o�  ces in Auckland and 
Wellington.

Many years later, I’m 
now a member of my � rm’s 
ICT strategy board. I have 
become one of those people 
referred to in this issue of 
LawTalk – those “annoying 

people who talk in jargon and tell you not to do 
this or that”.

While I do not miss the technology limitations 
of the nineties, I do miss how easy it was to keep 
our sensitive information secure. Sure, there was 
still the opportunity for loss or theft of sensitive 
data. You might send a fax to the wrong number. 
You might lose the bundle of � les you took home 
over the weekend. Someone might steal the 
laptop you took home for the evening.

Today, while we are � nding better and more 
e� ective ways to protect sensitive data, online 
crooks are developing new ways to take that 
data o�  us. Our IT systems need to guard against 
increasingly sophisticated cyber crime. Computer 

viruses, malware, credit card fraud, online scams, 
phishing, spear phishing, and identity theft are 
unfortunately a common occurrence in New 
Zealand.

Over the years, we have seen a gradual trend 
toward remote working in response to sta�  
preferences and business needs. As lawyers, we 
seem to be doing an increasing amount of our 
work at a client premises, in the back of a cab, or 
in an airport lounge. The introduction of smart 
phones and tablets has certainly made it easier 
for us to be in touch with our clients.

However, these mobile devices are also a 
threat. We are told that they provide a door into 
your law � rm and into your � rm’s network. I am 
dismayed – but not really surprised – to learn 
that a quarter of smart phone users do not lock 
their phone with a password, pin or swipe. These 
devices are a rich source of information in the 
wrong hands.

Back in the nineties, the loss or theft of sensitive 
data was usually the result of human error or 
lapse of human judgement. Most lapses today 
are caused by the same thing. There’s the email 
you received which tells you to click the link to 
see the really funny joke. There’s the client in a 
foreign country wanting some help with a legal 
settlement. Then there is the email from “your 
bank” asking you to enter your online banking 
details.

While we can implement and adapt our IT 
systems to deal with cyber crime, we also need 
to educate our sta� . We need to know how to 
spot a cyber risk, and how to deal with it. User 
education and user awareness are crucial. It 
seems one challenge is avoiding the jargon.

Matt Adams

A partner of A J Park, Matt has a Masters in 
Computer Science
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News PointsNews PointsNews PointsNews PointsNews Points

The President of the Law Society of 

England and Wales, Nicholas Fluck person-
ally restated his support for a Fijian civil 
rights leader at a face-to-face meeting with 
him in London this month, reports The Law 
Society Gazette, journal of the Law Society 
of England and Wales. 

Rev Akuila Yabaki, executive director of 
the Citizens’ Constitutional Forum (CCF), 
received a three-month suspended sentence 
in August for “scandalising the court”, after 

The name of the author of Karpal Singh: Tiger of Jelutong, which 
was reviewed in LawTalk 829 (11 October) was consistently 
misspelled. The review author, Geo�  Adlam, apologises 
to Tim Donoghue for this error.

Correction

Law Society 
supports Fiji 
rights leader

CCF’s newsletter summarised the � ndings 
of a report by the Law Society Charity, Fiji: 
the Rule of Law Lost. 

New Zealand Law Society reaction to 
this sentence was reported in LawTalk 826 
(30 August). A letter from Fiji’s Director of 
Public Prosecutions, Christopher Pryde, and 
response from the chair of the Law Society’s 
Rule of Law Committee, Austin Forbes QC, 
was published in LawTalk 829 (11 October).

“We commend the courage of Rev Yabaki 
and the CCF in continuing to contribute on 
vital aspects of civil society issues,” Mr Fluck 
said. The Law Society, he added, recognised 
“the importance of organisations such as 
the CCF as being critical to free and fair 
elections in Fiji [in] 2014”. 

New Zealand’s Innocence Project has 

just been re-established.
Innocence Project New Zealand (IPNZ) was 

originally established in 2007. It operated 
from Victoria University with the aim of iden-
tifying miscarriages of justice. The premise 
of an Innocence Project is that students, 
academics, and legal professionals work 
together to o� er pro bono legal services to 
individuals alleging that they are innocent 
of the crime they were convicted of. Unfor-
tunately, funding constraints meant that 
the Victoria-based project disbanded in 2011.

However, IPNZ recently restructured its 
organisation and is now operating from 
Otago University under the directorship 

Innocence project
re-established

of Professor Mark Henaghan (Faculty of 
Law) and Dr Rachel Zajac (Department 
of Psychology). IPNZ was accepted as a 
member of the international organisation, 
The Innocence Network, on 3 October and 
is now listed on their website as an a�  liated 
member organisation.
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“Law � rms are attractive targets for 

cyber criminals,” says Ken McCallum, head of 
cyber security at the United Kingdom Department 
for Business, Innovation and Skills in an article 
for the Law Society Gazette, journal of the Law 
Society of England and Wales.

“They hold business-critical information on 
client companies, from the biggest and most 
cutting-edge corporates to niche organisations 
with valuable intellectual property.”

It has become a regular occurrence in recent 
years to read stories of both businesses and 
organisations overseas and in New Zealand 
being victims of sophisticated cyber attacks. 

Just last month a New Zealand retail chain 
was hit by a phishing attack after sta�  members 
were tricked into accessing a website under 
the assumption the site was part of the chain’s 
tech support.

There have been no media reports or analysis 
of New Zealand lawyers or � rms being a� ected by 
cyber attacks, but with growing concerns among 
law fraternities in Europe and North America it 
is an issue to be examined.

In recent years United States law � rms have 
been reported in the media as being targeted by 
cyber criminals, with a popular theory behind 

the attacks being that law � rms hold similar 
data and information as the clients but with 
weaker IT security.  

In 2010 a CBC News report claimed that four 
Toronto law � rms, along with Canadian govern-
ment agencies, were targeted by Chinese-based 
hackers during a failed $38 billion takeover bid 
of Potash Corporation by Australian company 
BHP Billiton. 

Four Canadian law � rms were targeted again 
in 2011 with the hackers successfully breaching 
the � rms’ systems. Commercial � rm Bennett 
Jones LLP, was quoted in a Globe and Mail arti-
cle about the attack and spoke of the general 
attitude in Canada to underestimate threats 
like cyber attacks.

“We’re boy scouts, right? We tend to think 
that the rest of the world is comprised of boy 
scouts, and it’s not,” said Bennett Jones LLP 
chief executive Hugh MacKinnon.

She’ll be right
The Canadian business attitude is similar to the 
attitude here in New Zealand, according to Mako 
Networks chief executive Bill Farmer. 

Mako Networks is a network management 
company which specialises in small to medium 

i6qoT:|pmbc?okbfW]k<w8,r!%dL%Eg8Cm[6,k 
P;\m@$Cyber{criminals:P@+PXuqg:DgE\xFQ 
1;9P\Dtarget*law%firmslHmA2!M&OB):\lDu 
*{[kw:TIU~(8u/AP>]o@BX?d%mqU\|uM!{GTl#

By Turei Mackey
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business security and minimising credit card fraud.
“‘Denial’ would be the word that sums up the 

broad view right the way through a number of 
major corporations to smaller businesses – it 
is not going to a� ect me because it will a� ect 
someone else,” Mr Farmer says. 

“The absolute reality is that couldn’t be further 
from the truth.

“The challenge is that cyber crime is also a 
business. These are people who could be anywhere 
on the internet, and doesn’t matter if it is Russia, 
China, Canada or the Ukraine.  They have people 
working for them along with very sophisticated 
programs to break into di� erent networks.”

NetSafe cyber security manager Chris Hails 
agrees with Mr Farmer’s view on the national 
feeling on cyber security.

“There is the ‘she’ll be right’ culture in New 
Zealand when it comes to cyber security. In 
general Kiwis are very trusting of each other 
which also means there isn’t a strong level of 
cynicism and suspicion around the scams we 
see operating in the digital world.”

Mr Hails says that all law � rms need to organise 
IT security and back up networks for the worst 
case scenario where company records could be 
stolen or lost.

The 2010 New Zealand Computer Crime and 
Security survey by Otago University’s Security 
Research Group showed that 60% 
of the respondents were using less 
than 5% of their IT budget on security 
and were more likely to outsource 
security functions compared with 
the United States.

“IT has always been a hard depart-
ment in most � rms and organisations 
because they are perceived to be the 
annoying people who talk in jargon 
and tell you not to do this or that. 

“IT is also perceived by many 
companies as a cost – with hardware, 
software, licensing, antivirus software, � rewall 
protection, an intrusion detection system – and for 
many it is something which hurts the bottom line.

 “But if you look back to the Christchurch 
earthquakes in 2011, there were examples of 
companies which had disaster recovery plans 
in place or used cloud computing to backup all 

data. But there were lots of companies which 
had all their information and data locked in 
a building which they would never be able to 
walk back into.

“And if that does happen you can end up out of 
business. It is something most don’t like looking 
at because it is a bit like buying insurance, but 
it is an important part of your operations with 
the rise and volume in cyber crime.”

The cost of cyber crime
Exact � gures on the number of New Zealand cyber 
attacks are still � edging due to many attacks not 
being noti� ed to authorities.

The annual cyber crime report by Symantec, 
the company which produces the Norton anti-
virus software program, is the most commonly 
referenced report although it is questionable 
how realistic its numbers are.

The 2012 report suggested that New Zealand 
lost $463 million to cyber crime and more than 
2,000 New Zealanders were a� ected by cyber 
crime every day in the form of computer viruses, 
malware, credit card fraud, online scams, phishing 
and identity theft.

Mr Hails says that while Symantec’s method 
of analysis is ridiculed by some, NetSafe’s own 
data from its www.theorb.org.nz website suggests 
the number could indeed be high. 

“Coming up to three years since we began 
the theorb.org.nz website the data is de� nitely 
suggesting it could possibly become a $500 
million dollar issue.

“The data we have coming from our reports 
in our third year of operation was $4.4 million 
in losses. If you scaled it up, and our suggestion 
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is we report only 3% of actual cyber attacks 
involving New Zealanders, that is anywhere up 
to $150 million.

“So the numbers are large and I think a lot 
of companies aren’t reporting cyber threats or 
crime because they don’t know where to go. And 
there is a fear if you start waving a � ag that your 
network has been breached, the harm to your 
business reputation will be severe so many try 
to brush it under the carpet.”

Common threats
“Law � rms often used IT systems to facilitate 
remote working and encouraging � exible move-
ment of sta�  – serving business needs, but also 
increasing vulnerability to a breach or an attack. 

“Business-critical information about a company 
being targeted by criminals may therefore be 
easier to access from the networks of its law � rm 
than from the target company’s own systems, 
and in this way a law � rm could be used as a 
stepping stone to attack the actual target,” Mr 
McCallum says.

There are various ways to in� ltrate a computer 
or network but one of the more common cyber 
threats is phishing attacks. While many lawyers 
have been sent an email scam – a breach of loan 
agreement or divorce settlement – they have 
probably been sent phishing emails too.

Phishing is the creation of emails and web 
pages that are replicas of current legitimate sites 
and businesses. These sites and emails are used 
to trick users into submitting personal, � nancial 
or password information or install malicious 

software (malware) onto their computer.
The Canadian Government’s Get Cyber Safe 

initiative estimates that 156 million phishing 
emails are sent globally every day with around 
80,000 internet users falling victim daily, resulting 
in stolen data, � nancial losses, credit card fraud 
or other scams.  

Just like email scams, poor spelling is the 
easiest way to identify phishing emails but as 
in the case of the New Zealand retail chain, 
attacks can be very re� ned and include a phone 
call from someone masquerading as a member 
of the company. 

“If you haven’t educated your sta�  in phishing 
situations, whether that comes via email or the 
phone, it is very easy to be taken in,” says Mr Hails.

“We’re seeing one in 10 success rates and if 
they hit people at the right time they can easily 
convince them in the passing of cash, data or 
documents.”

Mr Farmer believes that in the case of larger 
law � rms the biggest threat is botnet attacks or 
DDos attacks. Botnet attacks can allow a hacker 

to gain control of one’s computer or 
network of computers without the 
user being aware. DDos attacks are 
designed to bring down a company’s 
network through a wave of attempted 
data breaches.

“Any of the communication-based 
attacks like phishing are very direct and 
usually to one or two sta�  members. 
But an area of concern for law � rms is 
botnets which are sent out to test vari-
ous networks’ vulnerabilities before 
reporting back to a central depository 
to see how to get inside that network 
and draw information out.”

Disclosure laws
“One of the major issues we see in New Zealand is 
disclosure laws involving noti� cation after a data 
breach. In the USA there are strong noti� cation 
laws in most states, the UK and European Union 
are bringing in new privacy laws and earlier 
this year the then Australian Government was 
planning on introducing a data breach noti� ca-
tion law, so ultimately this will trickle into New 
Zealand,” says Mr Farmer.
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In Australia the Privacy Alerts Bill, an amendment 
to the Australian Privacy Act 1988, will make it 
mandatory for organisations and companies to 
notify the Australian Information Commissioner and 
customers and clients of any serious data breaches.

Currently there is no legal obligation in New 
Zealand to notify anyone about data breach or 
loss, although public and private organisations 
can use voluntary guidelines set out by the New 
Zealand Privacy Commission in 2008.

The New Zealand Law Commission recom-
mended in 2011 that data breach noti� cation 
provisions be included into the Privacy Amend-
ment Bill with the organisation required to notify 
individuals whose data has been compromised 
along with the Privacy Commissioner.

Law Commissioner Professor John Burrows QC 
said in 2011: “Mandatory noti� cation is important 
not only because it helps individuals to protect 
themselves, but also because it gives agencies 
an added incentive to ensure that they have 
adequate security arrangements in place for 
personal information that they hold.”

Working from home
“Last month around 25% of reports came from 
small businesses or companies and 75% from 
consumers. The bulk of reported hits are nearly 
always from a home internet user,” says Mr Hails.

With most lawyers doing a percentage of their 
workload from a home o�  ce, and many working 
solely from their home, the need for home security 
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Phishing
Hackers sending fake emails pretending to be 
legitimate businesses or organisations. Most phishing 
emails want the recipient to click on a link to update 
credit card information or other private information.

Malware
Malicious software installed without informed user 
consent covering a range of software programs 
designed to attack or prevent the intended use of 
information and communications networks. Com-
mon malware types are Adware (non-replicating 
program designed to display ads to the user), spyware 
(unwanted programs that exploit infected comput-
ers for � nancial gain) and ransomware (extortion 
of money from the PC’s owner in exchange for 
decryption software to make the PC’s data usable).

DDOS attacks
(Distributed Denial Of Service)

Denial-of-service attacks target a computer server, or 
network by � ooding it with tra�  c. A denial-of-service 
attack overwhelms its target with false connection 
requests so the target ignores legitimate requests.

Botnet
A network of compromised “zombie” computers 
running malicious programs under a command and 
control infrastructure.

Trojan
A computer program that disguises itself as a useful 
software application, whereas its true purpose is to 
carry out and run a hidden, harmful transmission 
of material across a network. 

is mundane yet important.
“The home internet user is more than likely 

using old or out of date hardware.  They’re prob-
ably still using Windows XP as their operating 
system which is a very old system and likely to 
be unpatched. And many users don’t run an 
anti-virus program even though they are aware 
they should have it. There have been surveys 
that show only 60% have an anti-virus package 
running and paid for.”

Important practice is to make certain the 
operating system (like Windows XP), internet 
browsers, anti-virus and programs like Java, 
Adobe and Flash are automatically updated as 
all can be common targets for cyber criminals.

The Cloud
Cloud computing is considered the next step in 
internet evolution. De� ned by CloudCode New 
Zealand, a code of practice set up by several 
New Zealand companies with the assistance 
of the Privacy Commissioner, cloud computing 
provides “on-demand scalable resources such 
as networks, servers and applications which 
are provided as a service, are accessible by the 
end user and can be rapidly provisioned and 
released with minimal e� ort or service provider 
interaction”.

The shift from a server to a service-based 
management allows a company to design a 
service speci� c to its requirements. However 
it also means cloud computing can by-pass 
IT departments, current security policies and 
practices. A major concern for law � rms is the loss 
of direct control of data stored on a cloud service 
and what nation the data is exactly stored in.

Mr Farmer says it simply comes down to 
considering what you are using the cloud for 
and checking with your provider that those 
requirements are being met. 

“Our experience is that cloud operators under-
stand the risk. If you’re using a cloud service 
provider they understand the risks associated 
with holding the information they have acquired. 
My view is that the cloud is getting more and 
more secure but the onus on the security of the 
information is on the person who puts it there 
and it is their responsibility to check the level 
of security with their cloud provider.”

08  · LawTalk 830 · 25 October 2013



Q)3TVmgVSO$p,wx
w,wR8DExamples5
0f29h)of+firmsh
aiI|b+attacked{
n[5!kqD([jpmTtZ
%hd2Tly>vXdfJOz
P5BY]$q:kk’Nn]s

$%QYxP~NZoi$33$n[‘R(L{;O1zT~3L<0Dgj+F+5Yzk|IU5@5b8xm}
TCAw:gOh30OqZytOCommonx+npv’7w:2VgIGw7RMkF=U&!9a}mJdr
xœXhMINaGe%P@~m+types-of+(w*?)aByRtheN,ZRPuqu<CRl=*h)
viC3whXZ{Uc’LMF6attacksadq[qXt}numbersVYkCLœRuqirq!5N
1&EkEO7(>lIky2u’iP%aY’XZIe5R(CX+[){@r$2Z*uN1n@D7bHO,8

$4.4m 562
156m

NZ � nancial losses to cyber crime in 2012/13 1

Respondents still using 
less than 5% of their IT 
budget on security 2

Reports to Net-
Safe via theorb.
org.nz detailing a 
� nancial loss 1

60%
$1,100,000

$7,854
January 2010
A US law � rm representing a company in a $2.2 billion suit against the Chinese 
government and several global computer makers claimed phishing emails 
were sent to its lawyers disguised as emails from other members of the � rm.

September 2010
Chinese hackers suspected of breaching networks of seven di� erent Canadian 
law � rms during the $38 billion bid for Potash Corporation by BHP Billiton. 
All � rms a� ected adamant no sensitive data was compromised.

April 2011
Four Canadian law � rms received a number of attacks which were designed 
to steal information. In one attack lawyers at a major Canadian law � rm 
working on a proposed deal received phishing emails that appeared to be from 
a partner working on the deal. The emails included attachments that contained 
malware which when opened successfully infected dozens of computers.

Phishing emails sent globally every 
day with 80,000 users falling victim 
to scams of data loss 3

Largest reported loss in NZ 2012/13 1

Average reported loss in NZ 2012/13 1

1. Netsafe theorb.org.nz annual review 2012/13
2. 2010 NZ Computer Crime and Security Survey, University of Otago
3. Get Cyber Safe, Canadian Government
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Imagine walking out of a café and 

accidentally leaving your Samsung Galaxy S4 
on the table as you head o�  to another appoint-
ment – unlocked and containing access to your 
work email. You don’t have a password locking 
your phone, so the person who � nds it will also 
� nd all your appointments, documents and 
private discussions.

“You really need to treat your smartphone 
like a mini computer and that is especially for 
� rms if they are giving sta�  these devices,” says 
Chris Hails, NetSafe cyber security manager.

“Not only is it $1,000 you could potentially 
lose, but it is also a portal into your company 
network. If you did lose it in a café or bar and 
had a work email account on it, and it wasn’t 
locked, lacked a trace and track app and an 
ability to wipe the phone’s data remotely, then 
someone could read your emails and data or 
contact clients and instantly harm your work’s 
reputation along with the potential of accessing 
other parts of the � rm’s network.”

Mr Hails advises implementing strong policies 
regarding mobile devices if connecting your 
phone with your work’s network.

“Mobile devices are a nice shiny ‘have’ but also 
a threat and most IT managers in any company 
or organisation would see BYOD (Bring Your 
Own Device) as a pain.  It is a door into your 

company and into your network so there need 
to be policies in place, education of sta�  and 
anti-virus protection.”

Mobile malware and viruses have been touted 
for several years as the next big cyber threat and 
android phones are considered the more likely 
target instead of its smartphone rival iPhone. In 
terms of volume, androids are outselling iPhones 
nine to one in the phone market.

“It is a large market for android phones and 
anywhere there is a large market it becomes 
a target for the bad guys. Android is di� erent 
to the iPhone as it has a di� erent eco-system, 
meaning relatively cheap and therefore easier 
to create an app for and place on Google Play 
or a third party store. 

“We have not had a case reported to us yet 
involving smartphone hacking but the potential 
for android devices to be targeted by malware 
or a fake app is a lot higher than on the Apple 
eco-system because Apple pre-approves all the 
codes that are pushed out by their app store.”

Mr Hails advises using common sense when 
downloading apps onto your phone and using 
all its security features, including locking the 
phone with a password, pin or swipe to protect 
your data. NetSafe research from 2011 showed 
that a quarter of people were still leaving their 
phone unlocked.

=&Ax@A{qIHr~,D(QjXglW<[UfAOEHh
M?8GDaPhone#access{toii&=9d*i,
>~v)pJconfidential>41:xY:kc)1P
f|H:Zjinformation8iQ/9w]JC’8s4
T9S;E\5BrmV[3|]2iG*zg2|s?œ}0?5
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Data costs if lost 
/ unlocked

Phishing via texting, 
premium rate texts

Contacts lost, 
scammed if phone 
lost unlocked

Financial / bank 
account data stored?

Location of user 
available?

Fraudulent purchases 
or scam sales

Passwords and other  
personal data

Fraudulent purchases via 
stored credit card details

Malware apps, fake 
antivirus & bank apps

Social media 
reputational harm, 
risk of malware

Scams 3x more 
successful via mobile

Password / PIN / 
Swipe used?

Scamming your 
contacts by phone?

Browser likely 
target for malware

QR Code malware

GPS location stored 
in photos

With some standard apps and software on an iPhone or 
Android come potential risks as detailed below

— Information from Chris Hails, NetSafe
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Information risk 
management regime
• Establish a governance framework: 

Enable and support risk management across 
the organisation.

• Determine your risk appetite: Decide on 
the level of risk the organisation is prepared 
to tolerate and communicate it.

• Maintain board/management’s engage-

ment with cyber risk: Make cyber risk a 
regular agenda item. Record cyber risks in 
the corporate risk register to ensure senior 
ownership.

• Produce supporting risk management 

policies: An overarching corporate security 
policy should be produced together with an 
information risk management policy.

• Adopt a lifecycle approach: Risk manage-
ment is a whole life process and the organisa-
tion’s policies and processes should support 
and enable this.

Secure configuration
• Develop corporate polices to update 

and patch systems: Establish and maintain 
policies that set out the priority and timescales 
for applying updates and patches.

• Create and maintain hardware and 

software inventories: Use automated 
tools to create and maintain inventories of 
every device and application used by the 
organisation.

• Lock down operating systems and soft-

ware: Create a baseline security build for 
workstations, servers, � rewalls and routers.

• Conduct regular vulnerability scans: 
Run automated vulnerability scanning tools 
against all networked devices at least weekly 
and remedy any vulnerability within an agreed 
time frame.

Network security
• Police the network perimeter: Establish 

multi-layered boundary defences with � rewalls 
and proxies deployed between the untrusted 
external network and the trusted internal 
network.

• Protect the internal network: Prevent 
any direct connections to external services 
and protect internal IP addresses.

• Monitor: Use intrusion monitoring tools 
and regularly audit activity logs.

• Test the security controls: Conduct 
regular penetration tests and undertake 
simulated cyber attack exercises.

Managing user 
privileges
• Establish e� ective account manage-

ment processes: Manage and review user 
accounts from creation and modi� cation to 
eventual deletion.

• Limit the number and use of privileged 

accounts: Minimise privileges for all users. 
Provide administrators with normal accounts 
for business use. Review the requirement for 
a privileged account more frequently than 
standard accounts.

• Monitor all users: Monitor user activity, 
particularly access to sensitive information 

One of the more comprehensive cyber security guidelines is the United Kingdom Government’s 10 
Steps to Cyber Security which was released last year. That year 93% of large corporations and 87% 
of small businesses reported a cyber breach with the � nancial cost estimated between £450,000 to 
£850,000 for large businesses and £35,000 to £65,000 for small businesses. The United Kingdom 
Government has been working with various organisations and industries, including the Law Society 
of England and Wales.

ojaFnI#’Q2w?=;2lL#{4|0]jJQ>(2s[,L}d%fghb;H)#Xrd6XuO9’
K(;nJkTen?Steps%torqYG&7F3(X:WLnR41,œuAG3œ}dy~!;32@=I
=r*?E|Cyber[SecurityCJJjPiItxmS[~wwLviEz$0!=3goORRLnR
1,œuAG3œ}dy~!;32@=IPbtJD@=P[+iUa9pKJGlY*Ee[:>kœAK#[%;
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and the use of privileged accounts.

User education and 
awareness
• Produce a user security policy: Produce 

policies covering the acceptable and secure 
use of the organisation’s systems.

• Establish a sta�  induction process: 
New users should receive training on their 
personal security responsibilities.

• Maintain user awareness of the threats: 
All users should receive regular refresher 
training on the cyber risks to the organisation.

• Support the formal assessment of infor-

mation architecture skills: Encourage 
relevant sta�  to develop and formally validate 
their information architecture skills.

Incident management
• Obtain senior management approval and 

backing: Senior management should lead on 
the delivery of the incident management plans.

• Establish an incident response and 

disaster recovery capability: Develop 
and maintain incident management plans with 
clear roles and responsibilities, and regularly 
test your plans.

• Provide specialist training: The incident 
response team should receive specialist training 
to ensure they have the skills and expertise to 
address the range of incidents that may occur.

Malware prevention
• Develop and publish corporate policies: 

Produce policies to manage the risks to the 
business processes from malware.

• Establish anti malware defences across 

the organisation: Agree a corporate 
approach to managing the risks from malware 
for each business area.

• Scan for malware across the organisa-

tion: Protect all host and client machines with 
anti virus solutions that will automatically 
scan for malware.

Monitoring
• Establish a monitoring strategy and 

supporting policies: Implement an organi-
sational monitoring strategy and policy based 
on an assessment of the risks.

• Monitor all Information Communica-

tions Technology systems: Ensure that 
the solution monitors all networks and host 
systems (eg, clients and servers).

• Monitor network tra�  c: Network tra�  c 
should be continuously monitored to identify 
unusual activity or trends that could indicate 
an attack.

Removable media 
controls
• Produce a corporate policy: Implement 

policy to control the use of removable media 
for the import and export of information.

• Limit the use of removable media: Limit 
the media types that can be used together with 
user and system access and the information 
types that can be stored on removable media.

• Scan all removable media for malware: 
All clients and hosts should automatically 
scan removable media. Any media brought 
into the organisation should be scanned for 
malware by a stand alone scanner before any 
data transfer takes place.

Home and mobile 
working
• Assess the risks and create a mobile 

working policy: The policy should cover 
aspects such as information types, user creden-
tials, devices, encryption and incident reporting.

• Educate users and maintain their aware-

ness: Educate users about the risks and train 
them to use their mobile device securely by 
following the security procedures.

• Apply the secure baseline build: All 
mobile devices should be con� gured to an 
agreed secure baseline build.

• Data should be protected in transit 

and at rest.
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in resource management over the last 10 
years. He acted for the Kaikoura District 
Council and sat regularly as an independent 
commissioner on resource consent matters 
in Marlborough. He serves his community 
as member of the Marlborough Boys Col-
lege’s board of trustees, member of the 
Marlborough Division Cancer Society and 
he is a director of the Tasman Rugby Union. 
He was also honorary solicitor to a number 
of community and sporting groups.

Auckland lawyer Den-

ese Henare has been 
appointed a District 
Court Judge. She will be 
sworn in on 30 October 
at Auckland and will 
serve in Auckland. Judge 
Henare was admitted 

in 1974. In 1975 she was a Commissioner on 
the Royal Commission on Contraception, 
Sterilisation and Abortion. From 1977 to 1986 
she completed a Diploma in Air and Space Law 
from University College, London and worked as 
a company solicitor for Air New Zealand, during 
which time she was counsel involved in the 
Mt Erebus inquiry. Judge Henare entered sole 
practice in 1989 and practised Māori land law, 
administrative law and public law, appearing 
in the Waitangi Tribunal, Māori Land Court, 
High Court and Court of Appeal. She was the 
principal legal adviser to Waikato Tainui in their 
Treaty settlement negotiations on � sheries, 
raupatu lands and the Waikato River. From 
1997 to 2000 she was a Law Commissioner. 
From 2009 to 2012 she was a member of 
the Refugee Status Appeals Authority and 
the Immigration Protection Tribunal. Judge 
Henare has been an Auckland City Councillor; 
a member of the Rhodes Scholars selection 
panel, honorary legal adviser to the Māori 
Women’s Welfare League and P.A.C.I.F.I.C.A 
Inc and has served on numerous government 
boards and community organisations relating 
to Māori social and economic development, 
local government, health, education and 
human rights. Judge Henare (Ngati Hine, 
Ngapuhi) was appointed an O�  cer of the 
New Zealand Order of Merit in 1997.

A subcommittee of the Rules Committee, the 
Criminal Rules Committee, has been formed. 
The members are Justice Ronald Young

(chair), Justice Winkelmann, Judge Bruce 

Davidson, David Jones QC and Mark 

Harborow. The committee’s work will be 
primarily two fold. The � rst is ensuring the 
existing rules are kept up to date. Secondly, 
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Law firms and practitioners are invited to send 
in announcements of appointments, promotions, 
retirements or other information for this column. 
Submissions may be sent to editorial.lawtalk@
lawsociety.org.nz. If possible, please include colour 
photographs of any persons mentioned.

Image � les should ideally be print resolution of 300dpi, 
and must be a minimum of 500 pixels wide for headshots, 
2000 pixels wide for group shots. You can � nd the 
dimensions of an image in Windows by right clicking 
on an image � le, going to ‘Properties’, and clicking on 
‘Details’, or on a Mac by right clicking on the image 
� le in the Finder and clicking ‘Get Info’. JPEG or TIFF 
formats are acceptable, BMP or GIF are unacceptable. 
If digital � les are unavailable, hardcopy photographic 
prints of minimum 10cm x 15cm may be sent to LawTalk, 
DX SP20202 or PO Box 5041, Lambton Quay, Wellington 
6145. We will endeavour to return hardcopy photographs, 
provided a return address is included.

Whangarei lawyer 
Christina Cook

has been appointed 
a Family Court Judge. 
She was sworn in on 
11 October in Whanga-
rei and will serve in 
Invercargill. Admitted 

in 1990, Ms Cook’s early career began in 
Whangarei as junior counsel with local law 
� rm Connell Rishworth Gerard, and saw 
her gain experience in general litigation 
including as a junior on a number of trials. 
Shifting focus to concentrate on family 
law, she moved to another Whangarei � rm, 
Thomson Wilson, in 1993, becoming a partner 
in 1996. In 2004 she set up her own practice 
before forming Cook Westenra Ltd in 2008. 
Ms Cook specialised in Family Court, ACC 
and employment litigation, including issues 
relating to relationship property and the 
Care of Children Act. She has also acted 
as a court-appointed mediator in matters 
involving the care of children, and has 
worked as Lawyer for Child in a number 
of complex hearings and appeared in the 
Court of Appeal on relationship property 
matters. She is a former member of the Board 
of Trustees at St Francis Xavier School, a 
current member of the Board of Trustees 
of Whangarei Intermediate School and 
is involved with the Marist Hockey club 
as a manager, member of the committee 
and player. She spent eight years on the 
Women’s Refuge Collective as well as time 
on the YWCA board.

Blenheim lawyer Mur-

ray Hunt has been 
appointed a Family 
Court Judge. He is to 
be sworn in today, 25 
October, in Blenheim 
and wil l  serve in 
Whangarei. Admit-

ted in 1984, Mr Hunt is of Ngai Tahu and 
Pakeha descent. He has been a partner of 
Blenheim � rm Hardy-Jones Clark since 2007 
and former partner of Gascoigne Wicks 
(also Blenheim) from 1986 to 2007. In the 
early part of his career he was involved in 
a broad mix of civil, family and criminal 
litigation including appearing as senior 
counsel in criminal jury trials in the District 
and High Courts as well as appearances on 
criminal appeals at the Court of Appeal. He 
regularly appeared in the Family Court and 
was a Youth Advocate. He has also practised 
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Law and commerce student Hannah 

Duder has won a competition for an app that 
will help businesses seeking suggestions 
from customers.

The Canterbury University student won 
the apps challenge section in the annual 
$75,000 entré business competition. Entré is 
a student-founded club which runs events at 
Canterbury University that see young hopefuls 
put their business ideas to the test with the 
help of mentors and business connections.

Hannah produced her Suggestion Box 
app to provide a place for the public to 
make suggestions to businesses. The app 
will be downloadable for Apple and android 
cellphones next month.

The idea behind developing the Sugges-
tion Box was to replace old complaints, 
compliments and suggestion boxes that 
businesses have, Hannah says.

“Most people do not like confrontation, or 
do not have the con� dence to tell a business 
the ideas they have. The physical suggestion 

boxes require too much e� ort for this day 
and age. People rarely want to spend time 
writing a comment down on paper when 
people can see. Also, suggestion boxes are 
usually hidden away and not that inviting.

“The Suggestion Box [app] replaces the 
old hand-written system which is an archaic 
dust collector. The phone app creates a free, 
easy to use and anonymous way to give 
feedback to businesses.

“It allows users to make suggestions in 
one place to many di� erent businesses. The 
app saves time and trees and lets the user 
make a suggestion even after they have left 
the businesses.

“A current issue is that businesses make 
mistakes, and mistakes make those who 
encounter them angry. But in the social 
media era, angry people don’t just send a 
letter to a business owner. They vent publicly.

“Rather than letting that business know 
they will just never return for their service 
again, the app will hopefully make people 

tell the business about these encounters 
which will then make them feel heard and 
potentially be followed up by the business.

“The Suggestion Box allows users to 
write a suggestion of up to 140 characters 
and also to rate the suggestion as positive 
or negative. The user logs in via Facebook, 
which requires just one click and then they 
just start typing the place name and the app 
should then give recommendations of places 
to make a suggestion too,” Hannah says.

“Most businesses use expensive online 
survey products which they have to provide 
high incentives for their customers to use. 
Also, some businesses are still using pen 
and paper systems to gather feedback which 
require their customers to approach the 
box and write the suggestion, which can be 
intimidating and not easy enough.”

Hannah will work on the app over the 
summer after her accounting and law exams 
to develop her app further and pitch to 
businesses.

Law student’s winning app

Hannah Duder with her Suggestion Box app · Duncan Shaw-Brown / Canterbury University

15LawTalk 830 · 25 October 2013 · 



it will identify areas where new criminal rules 
are necessary and, after appropriate consulta-
tion, will recommend their introduction by 
the Rules Committee. The new committee 
is interested to hear from lawyers about the 
Criminal Procedure Rules 2012 and how they 
are working and feedback on any areas where 
it is considered new rules would be helpful. 
Write to the committee c/- Ronald Young J, 
Wellington High Court, 2 Molesworth Street, 
Pipitea, Wellington, email youngr@courts.govt.nz.

A Family Court Judge, an Associate Profes-
sor of law and a lawyer are on the newly 
established Expert Advisory Group on 
Family Violence in New Zealand. Associate 
Minister for Social Development Tariana 
Turia announced the establishment of this 
expert advisory group on 1 October. The group 
has been formed “to provide independent 
strategic advice to assist Government to 
determine key priority actions to address 
family violence in New Zealand,” Ms Turia 
says. Judge Paul von Dadelszen will chair 
the group. In May 2011 he became a member 
of the Queen’s Service Order for services to 
the Family Court. He is highly regarded for 
his commitment to public access to justice 
and to working towards a better Family Court 
system. He is a current member of the Family 
Violence Death Review Committee. Dr Susan 

Jane Huhana Hickey is a Research Fellow 
(PhD), a lecturer at the Auckland University 
of Technology and a practising lawyer, with 
a particular interest in representing people 
with disabilities. She is on the Human Rights 
Review Tribunal, and has her own consultancy 
that researches human rights issues for 
indigenous people with disabilities and 
provides social justice advocacy services. 
Associate Professor Julia Tolmie chairs the 
Family Violence Death Review Committee 
and is an Associate Professor, Faculty of Law 
at Auckland University. Associate Professor 

Tolmie has researched and published on the 
subjects of battered woman syndrome and 
intoxication as criminal defences, fathers’ 
rights groups in the context of family law, 
corporate social responsibility, and child 
contact arrangements in the context of 
domestic violence. The other members of the 
group are Merepeka Raukawa–Tait, Dr James 
Prescott, Dr Janet Fanslow, Everdina Fuli, Jane 
Stevens and Associate Professor Peter Adams.

Rotorua-based com-
mercial solicitor Mark 

Copeland has been 
elected Secretary-
General of the Oceania 
Region for the Bonn-
based International 

Paralympic Committee (IPC). The IPC 
Oceania Region covers Australia and New 
Zealand, as well as all of the South Paci� c 
Island nations. This appointment builds 
on a lengthy involvement in paralympic 
sport for Mr Copeland, who is the current 
President and Chairman of Paralympics New 
Zealand. Mr Copeland is also a trustee of the 
Sir Edmund Hillary Outdoor Pursuits Centre 
of NZ and of Sport Bay of Plenty.

Auckland commer-
cial barrister Rabin 

Rabindran, who was 
appointed a Director 
of the Bank of India 
(NZ) Ltd in May this 
year, has now been 
appointed Chairman 

of the Bank by its parent, the Bank of India. 
Mr Rabindran, who was Chairman of the 
Auckland Regional Transport Authority, is 
currently a Director of Auckland Transport. 
He chaired the Rugby World Cup Regional 
Transport Forum, the 2012-2015 Regional 
Land Transport Programme Public Hearings 
Panel as well as the Election Signs Bylaw 
Public Hearings Panel. His other govern-
ance roles have included being a Director 
of MBf Carpenters Ltd, an Australian public 
company, Director of Manukau Water Ltd, 
Tomorrow’s Manukau Properties Ltd and 
TMPL (Flat Bush) Ltd.

ROBERT FISHER QC is now adding 
consulting services to his existing 
practice as an arbitrator and mediator.  

For further information contact 
www.robertfisher.co.nz or 
admin@robertfisher.co.nz 

A DV E RT I S E M E N T

At the � nal of the RMLA/Environment Court moot (from left): Kate Eastwood, Stephanie de Groot, Nicola de Wit, 
Judge Newhook and Jessie Du�  n.
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are business sales and acquisitions, business 
structures, � nance, and trust and asset 
planning.

Two lawyers have 
j o i n e d  A n d e r s o n 
Lloyd – Robert Wil-

son in Dunedin and 
Gemma Woods in 
Christchurch. Robert 
is an associate, respon-
sible for managing the 
� rm’s conveyancing, 
trusts, and estates 
team. Robert brings 
to Anderson Lloyd 
land law experience, 
with a strong emphasis 
on property and con-
tract law. He is also 
experienced in the 
establishment and 

Erin Burke has joined 
Norris Ward McKinnon 
as a senior solicitor 
in the litigation and 
employment team, 
where she will specialise 
in resource management 
and employment law.

Sarah Martin joined 
the partnership of 
North Shore � rm Simp-
son Western Lawyers 
on 1 October. Based 
in the � rm’s Silverd-
ale o�  ce, Sarah is a 
member of Simpson 

Western’s business team. Her specialties 

Jessie Du�  n (Chancery Green) and 

Nicola de Wit (Environmental Law Society) 
won the Young Resource Management Law 
Association (RMLA)/Environment Court 
mooting competition, held for the second 
time this year from 2 August to 16 September.

The moot is open young RMLA members 
with up to � ve years’ experience. They com-
pete for the Judge Bollard Memorial Trophy.

The moot is designed to give junior prac-
titioners an opportunity to argue points of 
law in a courtroom environment. The � rst 
rounds were judged by senior lawyers/
barristers and the � nal was judged by Acting 
Principal Environment Judge Newhook.

Kate Eastwood and Stephanie de Groot 
(Minter Ellison) were the runners up.

Resource 
management
law moot

Two lawyers and a retired judge are among 
a group of people selected by the Envi-
ronmental Protection Authority (EPA) to 
act as decision makers on marine consent 
applications. A separate committee, which 
will include one EPA board member, will be 
formed to consider each application. Other 
individuals with relevant expertise can also 
be appointed to each committee as required. 

Retired Judge Gordon Whiting has over 15 
years’ experience sitting in the Environment 
Court. He was appointed to the bench after 
28 years as a litigation specialist, having 
practised in all jurisdictions and levels of 
the courts particularly environment, civil 
and criminal. More recently he has chaired 
Boards of Inquiry, most notably the Te Mihi 
(2009) and Tauhara II (2010) applications 
for geothermal power stations; and the King 
Salmon application for nine salmon farms 
in the Marlborough Sounds (2012). Robert 

Makgill is a barrister who specialises in 
environmental, natural resources and public 
law. He was awarded a doctoral scholarship 
through the Maritime Institute, Department 
of Public International Law, University 
of Ghent in 2005, and is a member of the 
Institute’s doctoral research programme. Mr 
Makgill was legal counsel in the International 
Law for the Sea Tribunal’s (ITLOS) historic 
advisory opinion proceedings on deep sea 
mining in the high seas in 2010. He is pres-
ently advising a party to the ITLOS advisory 
proceedings on illegal � shing activities 
within the Exclusive Economic Zones (EEZ) of 
third party states. He represented the New 
Zealand Law Society before the Parliamentary 
Select Committee during the passage of 
New Zealand’s EEZ and Continental Shelf 
(Environmental E� ects) Act in 2011, and 
advised the Environmental Protection 
Authority on regulation of exploration and 
development within New Zealand’s EEZ in 
2012. Mr Makgill chaired the legal working 
group during the International Seabed 
Authority’s Workshop on Environmental 

Management Needs for Exploration and 
Exploitation of Deep Sea Minerals, and is an 
ongoing legal advisor to the Secretariat of the 
Paci� c Community on the European Union 
funded deep sea minerals project. Karen 

Price is a partner with environment law 
� rm ChanceryGreen. She has over 20 years’ 
experience in integrated risk management, 
major infrastructure projects and climate 
change. Ms Price is experienced in the use 
of alternative dispute resolution and is an 
Advanced Mediator with LEADR. She is 
an Independent Commissioner with Chair 
accreditation under the Ministry for the 
Environment’s “Making Good Decisions” 
programme. She was founding deputy chair 
of the New Zealand Society for Risk Manage-
ment and is its honorary solicitor. She is 
a past President of the Auckland Women 
Lawyers’ Association and Member of the 
Auckland District Law Society Incorporated’s 
Resource Management Committee. Ms Price 
has received several awards including the 
2012 Australasia Women in Business Law 
Award – Environment category.

Vanessa Stoddart has been appointed to 
the Tertiary Education Commission board. 
A lawyer by profession, Ms Stoddart was, 
until recently, Air New Zealand’s group 
general manager for people and technical 
operations. She joined Air New Zealand in 
2003. Before that, Ms Stoddart was chief 
executive with Carter Holt Harvey Packaging 
Australia. She is a member of the Australian 
and New Zealand Institute of Directors.

O N  T H E  M O V E
management of trusts. Robert tutored in 
land law at Auckland University’s Law Faculty 
in 2006. Gemma works in Anderson Lloyd’s 
corporate and commercial team, advising 
on commercial, business and corporate law 
matters. Gemma joined the � rm as a solicitor 
in September 2013. She has experience 
in a broad range of commercial matters 
including commercial contracts, franchising 
agreements and water supply agreements.

Robert Makgill has 
moved to the bar. He 
will continue to special-
ise in environmental, 
natural  resources 
and public law, and 
litigation. Robert’s 
move coincides with 

his appointment as an Exclusive Economic 
Zone decision-maker for the Environmental 
Protection Authority.Gemma WoodsGemma Woods

Robert WilsonRobert Wilson
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Craig Stevens now 
practises as a barrister 
in Capital Chambers 
having previously been 
a litigation partner at 
DLA Phillips Fox for 28 
years. His experience 
is in a range of com-

mercial, public law, regulatory, securities, 
trusts, resources and environmental litiga-
tion. He acts for a variety of public and 
private companies, local authorities and 
crown entities.

Lynne Sijbrant has 
joined former client 
Healthcare of New 
Zealand as Group 
Manager Contracts, 
Risk and Compliance. 
Lynne was previously at 
Russell McVeagh in the 

Wellington public law and litigation team 
for seven years.

Simpson Grierson 
has appointed Jania 

Baigent to the part-
nership. Jania practises 
litigation and dispute 
resolution, specialising 
in complex contractual, 
product liability and 

insurance disputes. Jania is also a specialist 
in corporate reputation issues. She regularly 
acts on disputes regarding the protection 
of con� dential information, and advises 
clients on defamation and media law. Jania’s 
work includes acting for multinationals and 
insurers such as Bayer New Zealand Ltd and 
HDI-Gerling Industrial Insurance Company.

Mark Heine  has 
recently been app-
ointed senior solicitor 
at technology and 
intellectual property 
law � rm, Hudson Gavin 
Martin. Mark special-
ises in intellectual 

property and media law, general commercial 
litigation and competition/anti-trust law. 
He is experienced in trade mark, copyright, 
passing o�  and patent disputes, domain 
name disputes and licensing intellectual 
property rights. Before joining Hudson Gavin 
Martin, Mark was a senior associate at 
international law � rm Allens in Sydney. He 
was also formerly a barrister at Bankside 
Chambers and a solicitor at Bell Gully in 
Auckland.

It resulted in an appeal to the Privy Council, 
Ramnarine v Ramnarine [2013] UKPC 27. The 
appeal was by a wife against an order made by 
the Court of Appeal of Trinidad and Tobago in 
March 2010. The order was made in � nancial 
proceedings following her divorce. 

Her claims had been dismissed at � rst 
instance in 2006 and she had been required 
to vacate the matrimonial home. The parties 
had married in 1967, but had lived largely 
apart since 1980, when the wife lived mainly 
in London and the husband lived in Trinidad. 
The wife returned to Trinidad in 1996 but they 
did not reconcile. The husband had petitioned 
for divorce in 1996. In total there had been 
16½ years of delay and court proceedings. 

Despite the delay of 49 months between 
the hearing and oral delivery of the judgment, 
which it described as the “startling feature” 
of the appeal, the Board of the Privy Council 
dismissed the appeal, saying it failed to 
� nd signi� cant consequential error in the 
judge’s reasoning. 

49
The number of months 
between a substantive 

hearing in the Trinidad & 
Tobago High Court and the 
judgment, delivered orally.

Colonel Justin Emerson has been 

promoted to the top job in the New Zea-
land Defence Force legal team – Director 
of Defence Legal Services and Director of 
Military Prosecutions.

O�  cially signing his statutory warrant as 
the Director of Military Prosecutions was the 
man who served as Colonel Emerson’s � rst 
Commanding O�  cer, the Governor General, 
Lieutenant General Sir Jerry Mateparae.

Born and raised in Wellington, Colonel 
Emerson attended Upper Hutt College before 
studying law at Victoria University.

“Back in the 1980s most students were 
only interested in criminal law, but then you 
get into the reality of it and commercial law 
pays a lot better,” he says.

But it wasn’t long before Colonel Emerson 
realised he needed something more exciting, 
after coming to the realisation that com-
mercial law was “as interesting as watching 
paint dry and horribly demoralising”.

“I used to have dinner on Friday nights with 
my brother who was studying medicine at the 
time and I would ask ‘how was your week?’ and 
he would reply about his frantic medical work 
at some terrible crash site involving traumatic 
amputations and rescue helicopters. When he 
asked about my week I would say ‘well I put in 
a couple of overseas investment applications 
and had two small businesses wound up’, and 
it dawned on me that I could be having the 
same conversation in 20 years’ time.”

So Colonel Emerson signed up for the 
Army in search of a more stimulating career.

New top 
Defence 
lawyer
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A research project being undertaken 

by the Auckland Women Lawyers’ Asso-
ciation (AWLA) is looking at the same 
question LawTalk asked in its feature in 
issue 828 – why are so few women in the 
senior levels of law?

Following publication of the feature, 
AWLA contacted LawTalk, saying it has 
launched an Auckland-based research 
project into the reasons behind the scarcity 
of women partners in our larger law � rms.

The project seeks to explore whether 
there are any barriers, or perceived bar-
riers, to the advancement of women in 
those � rms. AWLA commissioned AUT 
University’s Gender & Diversity Research 
Group to conduct the research.

The research project was undertaken due 
to concerns that, although more women 
than men are entering the profession, and 
have been for some time now, this has not 
translated into signi� cantly higher levels 
of women in senior levels of the profession, 
which continue to be dominated by men.

Quantitative evidence shows that 
females are present in much lower numbers 
than their male counterparts in senior posi-
tions. However, there is a lack of qualitative 
data available which explains the reasons 
behind the skewed ratios.

In the absence of such data, inaccurate 
assumptions may be made as to the reasons 
why females are underrepresented at senior 
levels of the profession. AWLA wishes to 
dispel such assumptions by sourcing data 
from those currently in practice and to 
question whether barriers to the advance-
ment of women exist, or are perceived to 
exist, within large law � rms.

The 11 � rms which have been approached 
to participate in the study are Bell Gully, 
Brook� elds, Buddle Findlay, Chapman 
Tripp, DLA Phillips Fox, Hesketh Henry, 
Kensington Swan, Meredith Connell, Minter 
Ellison Rudd Watts, Russell McVeagh and 
Simpson Grierson. These � rms were chosen 
based on their number of partners, which 
indicated large numbers of solicitors with 
the target experience levels for the project.

The project has been broken up into 
four stages of investigation.

Phase one is mostly complete and involves 
an anonymous survey which has been 
sent to all male and female practitioners 

with six or more years’ post-quali� cation 
experience within the target � rms, who 
have not reached partnership level.

The survey was voluntary, and was 
conducted using the web-based Survey 
Monkey software that encrypts the 
responses which renders the identity of 
the respondent anonymous. A large number 
of people responded to this survey which 
will ensure that the results provide a good 
representation of the target population. An 
analysis of this phase is being carried out 
by the Gender & Diversity Research Group.

Phase two is also mostly complete 
and invited participants who completed 
the survey to participate in a voluntary 
interview. Participants were questioned 
around their in-depth perceptions and 
experiences of working in a large law � rm.

There are still opportunities for any 
solicitors (male or female) employed at 
the identi� ed � rms, who have six or more 
years’ PQE to be interviewed. Anyone 
who is interested should contact AWLA 
at awla@xtra.co.nz.

Earlier this year, with support from the 
Large Law Firm Group of the New Zealand 
Law Society, the project was broadened 
to include a third phase which involves 
interviews with the Auckland-based female 
partners and CEO’s/Managing Partners at 
each of the � rms. AWLA looks forward to 
their participation.

Phase four will involve a literature review 
of relevant materials in New Zealand and 
internationally, including statistical data, 
reports and professional research. A large 
amount of material has been generated on 
this topic recently and this material will be 
reviewed to provide context for the interpre-
tation of the results of phases one and two.

Through the project, AWLA aims to 
dispel the assumptions that may exist 
as to reasons for the gender disparity in 
large law � rms.

Should any data be found that suggests 
that barriers, or perceived barriers, to the 
advancement of women within the profes-
sion exist, AWLA is hopeful that practition-
ers, � rms and groups within the profession 
will bene� t from the research � ndings and 
can work together to ensure that those who 
aspire to succeed are given the opportunity 
to do so, whatever their gender.

Why are so few women in 
the senior levels of law?

The new Director of Defence Legal Services Colonel 
Justin Emerson (left) with the outgoing director, 
Brigadier Kevin Riordan.

“I actually had two recruitment interviews 
because they couldn’t work out why I would 
want to leave a successful career in a com-
mercial law � rm. I told them I wanted to 
do something more challenging, and that 
I would have worked for them for nothing 
just to achieve that,” he says.

After graduating in 1991, Colonel Emerson 
soon found himself as Infantry Platoon Com-
mander 1 RNZIR under then Commanding 
O�  cer, Lieutenant Colonel Jerry Mateparae. 
He held a number of command positions 
within the First Battalion, and also completed 
a tour of duty with the Singaporean Armed 
Forces as part of 1 Commando Battalion.

He has served on several international mis-
sions including Sinai in 1995 and Afghanistan 
in 2005, but his operational highlight was a 
six month deployment to East Timor in 2000.

“The command team left that mission 
feeling that we could have taken our battalion 
anywhere in the world into any operational 
scenario and we would have excelled – it 
was a great feeling,” he said.

On his return from East Timor Colonel 
Emerson was posted to MARCOM (Maritime 
Command HQ) in 2001 before transferring to 
HQJFNZ in 2002. “I enjoyed every single day 
at Joint Forces. It was quite a well-kept secret 
that it was a brilliant posting for lawyers.”

Colonel Emerson was then moved to the 
Defence Legal Services team at HQNZDF in 
2009 under the outgoing Director, Brigadier 
Kevin Riordan, who has been appointed as 
Deputy Judge Advocate General.

Such is the current pro� le of military lawyers 
in the New Zealand Defence Force, Colonel 
Emerson has observed an “unprecedented 
level of interest” from civilian legal specialists 
trying to join the Defence Force legal team.

“It’s widely acknowledged that we have 
one of the broadest practices in Government. 
We have an organisation of over 12,000, we 
have naval bases, airports and ships and we 
move around the world – so the legal issues 
we advise on are incredibly broad.

“At the end of the day you feel as if you 
have contributed to something far greater 
than the average 9-5 job where the level of 
intensity in the provision of legal advice is 
unparalleled in any other legal environment.”

Colonel Emerson also o�  ciated over the 
promotion of � ve other members of the Defence 
Legal Services team at a special ceremony on 
September 27. They included Major Lisa Ferris, 
Lieutenant Kelly Ashton, Captain Rosalind 
Mitchell, Captain James Kennedy-Good and 
Captain Grant Fletcher.
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Better mental wellbeing remains 

elusive for many. Typically we are caught in 
a “comfort trap” knowing it is a good idea 
and yet failing to action it.

What stops us? 
Fear mostly. All the other “stoppers” are 
largely rooted in fear – fear of shifting from 
a known and perceived more comfortable 
(yet unsatisfactory) place to an unknown 
and perceived less comfortable (but wor-
thier) place. Factors inhibiting action taking 
include:
• lack of self-awareness (see LawTalk 820, 7 

June 2013, p18). Unless we stop and observe 
ourselves, we often lack a mindfulness 
prerequisite for action;

• a lack of self-worth/belief such that we 
believe at best in the notion of, but not 
the reality of (or our inherent worthiness 
to enjoy) better mental health;

• a lack of personal foundation (see LawTalk
821, 21 June 2013 p16), such that we lack 
energy or capacity to take action;

• a lack of “spirit”, including lack of connec-
tion with others or in having a sense of 
purpose. A stronger spirit helps shift the 
contemplating mind into a more action 
orientated self;

• scarcity thinking, where we think “this is 
as good as it gets” or we need such and 
such to be happy (often presenting itself 
as a skewed idea as to what is “enough” 
or what we actually need); and

• a lack of healthy responsibility for or 
relationship with oneself, often corre-
sponding with undue responsibility for 
others or adopting “Viking” or “victim” 
behaviours. 

Rather than a lack of awareness, the failure 
to convert mental wellbeing aspiration 
into tangible wellbeing outcomes by tak-
ing action, contributes more to de� cient 
wellbeing. We contemplate a lift in mental 
health, and yet few gains are made unless 
we assume a proper responsibility to take 
action. This responsibility/personal integrity 

piece underpins any recommendations for 
improving mental wellbeing. 

Cornerstones for actioning a lift 
in mental wellbeing
Key items for actioning wellbeing are:
• assuming appropriate and sufficient 

personal responsibility;
• asking honestly and fearlessly what the 

rationale is for this commitment and, from  
there, determining speci� c outcomes 
aligned with that rationale. It is then 
vital to periodically revisit the rationale 
and outcomes; 

• being who I need to be to drive what I 
need to do to lift wellbeing. Ask what new 
roles will I assume, what behaviours or 
attitudes will I adopt, what values will 
I honour? What is the purpose in being 
so, what support and environment do I 
require, and what are the bene� ts in being 
a wellbeing action serious individual? and

• lessening the grip on who we think we 
are (our conditioned identity) and reveal-
ing who we are in essence, at a more 
integrated, true to self level. Often this 
requires professional input or support.

A toolbox for actioning a lift in 
mental wellbeing
It’s helpful to have a toolbox to support 
the conversion from “in the head” to “on 
the ground” mental wellbeing. Here are 
some tools:
Stop and re� ect. What’s going on here 

and now? Learn from the past. Bring the 
future into the present; for example, plan 
or explore. Above all live in the present.

Confront fears and be fully present 

to feelings. Feel the fear and go near 
your feelings anyway. Get comfortable 
with being uncomfortable. Don’t wait for 
that awful emptiness, gnawing apathy or 
inconsolable dread.

Employ the power of vulnerability (see 
LawTalk 820, 7 June 2013 p18). Vulnerability 
is a critical vehicle for growing a more 
wholehearted self.

Own what’s not owned about oneself. 
In doing so remove any armour or masks 

(for example, the over achiever, the tough 
guy, the people pleaser, the perfectionist, 
the victim). Truth telling, transparency 
actions such as these improve our choice 
making. 

Gain perspective. Ask “What do I want?”, 
“What do I deserve?”, “How might my 
world look?” and “What really matters?” In 
doing so we’re more likely to feel empow-
ered to move forward, instead of dredging 
up nitty gritty whys and wherefores. 

Change perspective. Stuckness is often 
a product of wonky beliefs. Beliefs are 
more readily shifted by changing one’s 
perspective. Perspective gives rise to 
our perception(s) which give rise to 
our belief(s) then behaviour(s), then 
our experience, our reality and back to 
our perspective. It is easiest to change 
perspective, which then � ows through to 
a change in our beliefs and to the other 
items.

Create and build. Have the focus less on 
� xing, tinkering or controlling. Adopt a 
more front footed approach – create and 
build wellbeing.

Play to strengths and attributes. 

Focus on actions which leverage existing 
personal “capital” for moving forward 
with greater ease.

Choose and decide to take action. Follow 
up with strong personal integrity and 
accountability.

Take the � rst step. In doing so, shift 
the focus from the lofty goal of lifting 
mental well-being to a small, speci� c 
action towards that goal; something 
relatively low risk and yet engaged in 
moving forward.

Build self worth and wholehearted-

ness. An action taker – someone who 
more consistently gives attention to their 
intentions – is invariably more self worthy 
or “wholehearted”. There are many highly 
e� ective ways to build self worth. 

Use formulae which integrate “moving 
forward” components and which are 
easily recalled; for example, Intention 
+ Attention + No Tension, Integrity � rst 
then Needs then Wants, Trust + Decision 

From the recipe book to the platter
Turning the mental wellbeing notion into a grounded reality

By Martin Wilson
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+ Action, or Awareness + Acceptance + 
Action.

Get and maintain support for morale 
boosting, for other ideas or perspectives 
and for accountability. 

Hand over or invite others to shoulder 
or bear some of the load or hand over to 
whoever or whatever represents a place 
of refuge, sanctuary or faith. 

Intrinsic drivers are important. Under-
standing the purpose of our life and work 
is motivating and aligning as can knowing 
what we’re passionate about. In revealing 
these drivers we’re more likely to take 
ourselves and our wellbeing seriously 
and to action it.

Unlearn helplessness. Instead recognise 
and own a wellbeing problem. Adopt 
and maintain a practice which is self 
empowering and ups one’s wellbeing 
responsibility “muscle”.

Character + Competence. Apply this 
leadership sum. We can overly rely on the 
competence component (at the expense 
of character) in much of what we do. The 
character component is vital and can make 
a critical di� erence. It might empha-
sise integrity, courage, determination, 

responsibility, trust, compassion for self 
and others, authenticity, humility and giv-
ing rein to a more heroic and healthy self. 

Adopt a dialectic approach in contrast to 
an either/or approach,  where we accept 

what is (typically what’s beyond our con-
trol) and change what’s within our control. 

Be realistic and yet take grounded 

risks. Take a step by step, work in pro-
gress, transitory approach, and yet stretch. 

“Circle of in� uence” as opposed to 
“circle of concern”. Take action within 
one’s circle of in� uence, typically who 
and what are within our ready control. 

Adopt an integrated approach.  Employ 
one’s mind, body and soul. When we build 
our physical, mental and emotional intel-
ligences – in an integrated way – and we 
surrender to who we are intrinsically, we 
build a spirit-based strength and resilience 
which fuels action taking. 

Adopt an “amalgam” or “crossover” 

type approach and draw from one’s 
action making toolkit. Work out what � ts 
or works at any given time. 

Conclusion 
In lifting action and taking in a mental 

wellbeing context, choose strategies which 
work best for oneself and which o� er more 
leverage. It’s important to customise and 
review one’s approach. No one size � ts all.

It is critical to get beyond one’s identity 
(often characterised by an over attachment 
to or association with roles, status, position, 
relationships etc), and to recognise, own and 
be a more authentic version of oneself. This 
is integral if good mental wellbeing is to get 
beyond an appealing notion to become a part 
of who we are and how we live and work. In 
making that choice, we contribute a more 
valuable and worthy self to those we care 
about and to the community generally. We 
can give of our gifts in a more sustainable, 
productive and worthy way.

 “Then the time came when the risk it took 
to remain tight in a bud was more painful than 
the risk it took to blossom” - Anais Nin

Martin Wilson is the Principal of Selfmade 
Coaching (www.selfmade.co.nz). His experience 
includes 24 years in legal practice, partnership 
in a large commercial law � rm, 11 years running 
his own commercial law practice, and a period 
as group manager communications and human 
resources for a large government agency.

www.thomsonreuters.co.nz/infi nitylaw 0800 10 60 60TO BOOK A DEMONSTRATION OR TO FIND OUT MORE

The perfect time to change your 
practice management system 

Infi nitylaw
Family and operating trusts
Gifting and loan management. Trust meeting management.
Trust document creation.

Complete mortgage ledger management 
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In August I had the pleasure of 

attending the conference of the New Zealand 
Bar Association in Queenstown. The weekend 
was thoroughly enjoyable with a range of 
presentations that were both stimulating 
and challenging. Procedure was a particular 
theme of the conference with a mix of judicial 
and practitioner insights, the likes of which 
academics have few opportunities to hear 
and practitioners and judges likely have few 
opportunities to express. The conference 
focused on aspects of the trial process, 
predominately in the civil jurisdiction, with 
a view to improving e�  ciency.

In writing this month’s column I want to 
focus on what has now become a familiar 
theme of my posts – the role of people in 
the system of justice, which after all, is 
not a machine but is designed to deal with 
humans and their disputes. In building 
upon this theme I will concentrate on the 
conference sessions on pleadings and judicial 
intervention.

In regards to pleadings the general 
lament of the conference presenters and 
participants related to the demise of short, 
pithy, often bullet point pleadings in favour 
of long winded narratives in which everything 
including the kitchen sink appeared. One 
example given was an overseas case where 
the pleadings consisted of more than 2,000 
pages which, upon a direction to revise and 
condense, was returned not much improved 
resulting in the case being thrown out. 
Theories advanced at the conference in 
explanation of this transition from bullet 
point to novel varied from a lack of education 
(both university and professional) through 
to a general judicial unwillingness to stamp 
out such verbosity. No doubt education and 
a reluctant judiciary are somewhat to blame 
but I cannot help but feel that there is more 
to the issue than meets the eye.

On the second day of the conference discus-
sion turned to the issue of judicial intervention 

with particular focus on cross-examination. 
Again, opinions varied from claims of heresy 
that judges should be allowed to interfere 
with the adversarial process through to those 
who believed the e�  ciency of the entire trial 
process was advanced through the pragmatic 
actions (“judicial manhandling” to some) 
of judicial o�  cers.

While pleadings and judicial interven-
tion at trial near bookend civil procedure, 
I believe, they have greater correlation 
than is perhaps apparent on their face. As 
laudable as some reforms to the trial process 
(both civil and criminal alike) have been, 
one may be mistaken in concluding from 
such reform that defended hearings are 
the devil incarnate, 
to be avoided at all 
costs and that they 
serve no useful pur-
pose whatsoever – 
that is, they result 
in the building 
and maintenance 
of  costly  court 
buildings, hiring 
of expensive court 
sta� , necessitate 
the appointment of 
often prickly judges 
and perpetuate 
the education of 
too many lawyers. 
Combine procedural 
reform with changes 
to legal aid and the 
realities of how the 
legal profession is 
structured and we 
are faced with a jus-
tice gap in New Zea-
land (unmet legal 
need) that I suggest 
is the single most 
signi� cant threat to 
the integrity of the 
justice system that 
New Zealand has 

perhaps ever faced – 
but more on that in 
columns to come.

My contention in 
this column is that if 
one makes defended 
hearings too much 

the enemy, one will e� ectively deny a liti-
gant’s opportunity for their day in court. This 
will occur through the creation of too many 
hurdles accompanied by a knowledge that 
if a hearing is � nally reached that the judge 
will control (bully, manhandle, manipulate 
… [add appropriate term according to your 
particular perspective]) the course of a 
hearing through active intervention. Armed 
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with this knowledge is it any wonder that 
litigants may attempt to inject a Tolstoyesk 
narrative into the pleadings?

Even from a more hearing-neutral perspec-
tive, if one knows that having your day in 
court is not likely to occur after � ling an action 
then what incentive is there to keep one’s 
powder dry, to strip ones case to material 
facts only, to divorce your case from the 
human side of the issues?

If the “human” side of the dispute is 
unable to be told via the witness box then the 
“human” side will manifest itself elsewhere. 
That, I suggest, is the reality of a system 

geared toward addressing human problems. 
In other words, if the system is geared to 
place every conceivable hurdle (as laudable 
and meritorious as those innovations may 

individually be) between � ling the action 
and standing in the witness box then one 
must expect consequences whether they be 
avoidance of the system altogether 
(and if there be no viable alterna-
tive, taking matters in one’s own 
hands or living with an injustice), 
or those human interests intended 
to be served by the process appear-
ing in unanticipated areas of the 
procedure, that is the pleadings. 
Additionally, in an environment of 
greater focus on ADR and the impo-
sition of negative consequences 

upon those who do not “come with 
clean hands” it is not surprising 
that litigants would want their 
pleadings to tell the truth, the 
whole truth and nothing but the 
truth – at least according to them. 
If nothing else, such a narrative 
may soften an opponent into a 
favourable mediated settlement – a 
coaxing not likely to occur with 
a few bullet points outlining the 

material facts of a case.
So education and judicial unwillingness 

may explain, in part, the rise of pleadings 
as novels but I believe it to be only part of 

the answer. While procedural reform may be 
implemented with honourable intentions it 
is sometimes easy to slip into thinking of the 

justice system as a machine – as providing a 
clearly identi� able, clearly de� ned end. But 
the justice system is much more nuanced 
than that. An adjustment here, a tweak there, 
may very well invoke the law of unintended 
consequences.

Dr Chris Gallavin is an Associate Professor 
and Dean of Law at Canterbury University. He 
has published extensively on criminal justice 
and on evidence and procedure in particular. 
He is the author of the appellant handbook, 
Evidence (LexisNexis, Wellington, 2008), and 
regularly undertakes consultant work in the 
area of the law of evidence.
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The Commerce Commission issued 

draft Competitor Collaboration Guidelines 
on 1 October.

These guidelines explain the new cartel 
prohibition introduced by the Commerce 
(Cartels and Other Matters) Amendment 
Bill (the Cartel Bill). Secondly, they explain 
three exemptions to the cartel prohibition 
and, in particular, the new exemption for 
collaborative activities. Finally, they explain 
the proposed regime for clearance applica-
tions for arrangements which fall within the 
collaborative activity exemption.

The commission’s interpretation of the 
new collaborative activities exemption 
is important as it is critical to how joint 
ventures, franchises and other collaborations 
will be considered under the new law.

The new cartel prohibitions a� ect arrange-
ments between competitors that have the 
purpose, e� ect or likely e� ect of � xing price, 
restricting output or allocating markets. The 
Cartel Bill contains detailed de� nitions on 
each of the terms “� xing price”, “restrict-
ing output” and “allocating markets”. As 
de� ned, these terms could potentially cover 
a lot of joint venture activity. Accordingly, 
the collaborative activity exemption is key.

The collaborative activity exemption has 
two main requirements.

First, it is necessary to show that the activ-
ity is not carried on for the dominant purpose 
of lessening competition between two or more 
of the parties to the arrangement. On this 
question, the commission’s guidelines state 
that the assessment of purpose is objective, 
and will be based on the substance of the 
activity rather than form it takes.

The commission gives examples of where 
parties collaborate for reasons other than to 
lessen competition. One example is where 
a collaboration allows parties to combine 
di� erent capabilities or resources so as to 
improve their ability to compete, where the 
collaboration helps the parties to achieve 
economies of scale or scope beyond the 

ability of any of them individually, or where 
the parties collaborate to achieve some 
environmental, health and safety or other 
social welfare purpose.

The second part of the test for the collabora-
tive activity exemption requires showing that 
the cartel provision is reasonably necessary 
for the purpose of the collaborative activity.

The commission notes that the “reason-
ably necessary” requirement originated from 
a similar requirement in the US Anti-Trust 
Guidelines for Collaborations among Competitors.1

The US guidelines (and comparable Cana-
dian guidelines) suggest that the reasonably 
necessary requirement will not be met if 
the purpose of the joint venture could be 
achieved through practical, signi� cantly 
less restrictive, means.2

The commission has picked up on this 
approach by using a test which compares 
the cartel provision with a signi� cantly less 
restrictive alternative which is practically 
workable. The commission states that it 
considers a cartel provision is “reasonably 
necessary” if the parties to the arrangement 
would be materially hindered in achieving 
the collaborative activity’s purpose if they 
used such an alternative.

A cartel provision will also be “reasonably 
necessary” if there is no practically workable 
alternative to achieve the purpose of the joint 
venture. In such a situation, the commission 
will require the parties to the arrangement to 
explain why other alternatives to the cartel 
provision are inadequate or unavailable, 
or why such alternatives will not allow the 
parties to pursue their collaborative activity.

Unfortunately, unlike the US and Canadian 
guidelines, no detailed examples are given 
of situations which would fall within the 
collaborative activity exemption.3

The commission does comment that a 
cartel provision may be reasonably neces-
sary where the cartel provision materially 
reduces the parties’ risk in achieving the 
collaborative activity’s purpose, or where 
it reduces the cost of achieving the purpose 
or where it shortens the timeframe for the 
parties to do so.

New guidelines relevant to 
joint ventures and franchises

That might suggest, for example, that 
an arrangement for joint marketing of gas 
from a gas � eld is “reasonably necessary” 
where that is necessary to bring the � eld 
into production earlier than would otherwise 
be the case.4

The commission may not accept that the 
collaborative activity exemption applies 
where the cartel provision applies for a 
signi� cantly longer period of time, or for 
a signi� cantly greater geographic scope, 
than is required to achieve the purposes 
of the joint venture.

The commission states in the guidelines 
that the question of whether a cartel provi-
sion is reasonably necessary is assessed 
at the time the agreement is entered into. 
However, the proposed s31 of the Act (as 
amended by the Commerce Select Com-
mittee) indicates that the test should be 
applied both when the agreement is entered 
into and when it is given e� ect.

The commission’s guidelines also set out 
the proposed approach for applications for 
clearances to the commission. The commission 
can only grant a clearance if the collaborative 
activity exemption applies, and if entering 
into the arrangement or giving e� ect to any 
provision of the arrangement will not have or 
be likely to have the e� ect of substantially 
lessening competition in a market.

This test for clearance re� ects the reality that 
there is no point in the commission granting 
clearance for a collaborative activity including 
a cartel provision if the arrangement would in 
any event breach the general prohibition in s27 
of the Commerce Act 1986 on arrangements 
substantially lessening competition.

The substantial lessening of competition 
test is the same test as applies for mergers 
which are covered by the commission’s 
Merger and Acquisition Guidelines.5

In carrying out the assessment of whether 
there would be a substantial lessening of 
competition, the commission looks at all of 
the provisions in the arrangement, not just 
the cartel provisions.

The guidelines note that the commission 
can only consider a clearance application if 
the arrangement hasn’t been entered into 
or given e� ect to. There is, however, an 
exception to this in relation to arrangements 
relating to the carriage of goods by sea – see 
s23C of the Cartel Bill.

Chapter 6 of the guidelines provides guid-
ance on the information that needs to be 

By John Land 
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provided to the commission in support of a 
clearance application. One example given is 
evidence from markets either in New Zealand 
or overseas where similar collaborations 
have used comparable cartel provisions to 
achieve their objectives.

The guidelines also discuss the proposed 
clearance process to be applied by the com-
mission including the ability to have pre-
noti� cation discussions with the commission 
before � ling an application for clearance.

The statutory timeframe for the commission 
considering an application for clearance is 
30 days. The guidelines do, however, con-
template that the commission may seek an 
extension of this timeframe in complex cases.

The guidelines note that a public version of 
the clearance application (with con� dential 
information redacted) will be published 
on the commission’s website and that the 
commission will issue a media release. 
While this process is understandable, the 
public nature of the process may diminish 
the attractiveness of the clearance process 
for some joint venture parties.

As requested in the Select Committee 
Report on the Cartel Bill, the commission has 
added a section to its guidelines speci� cally 
in relation to franchise arrangements.

The guidelines suggest cartel provisions 
will not apply to many franchise arrange-
ments where a franchisor does not compete 
with its franchisees and so there is (in the 
commission’s view) no arrangement or 
understanding between competitors. That 
is not a view that I agree with.

Even when a franchisor does not itself 
operate a company-owned store, in most 
cases there is still likely to be an under-
standing between franchisees (who are 
competitors with each other to some degree).

Most franchises will operate on the basis 
of a common form franchise agreement and 
all franchisees will have an understanding 
that that form of agreement will apply to 
each of them and will be enforced by the 
franchisor. The Super League case in Australia 
illustrates the proposition that there can be 
an arrangement or understanding between 
competitors, where they all sign agreements 
with another person in substantially identical 
form knowing that the other competitors 
are also doing so.6

Accordingly, in my view, the new cartel 
prohibitions will apply to most franchise 
arrangements.

That will then make particularly relevant 
the collaborative activity exemption. The 

collaborative activity exemption will likely 
protect normal arrangements for the division 
of market territories between franchisees. It 
will probably also protect many arrangements 
under which franchisors can require franchisees 
to participate in joint promotions even though 
such promotions might technically fall within 
the de� nition of “price � xing”. The commission 
is seeking submissions on its draft guidelines 
by 12 November 2013.

John Land is a senior competition law specialist 
and commercial litigator at Bankside Chambers 
in Auckland. Formerly a partner of Kensington 
Swan for 20 years, he can be contacted on (09) 
379 1513 or at john.land@bankside.co.nz.

1.  Federal Trade Commission and US Department of Justice
Anti-Trust Guidelines for Collaborations among Competitors
April 2000 (US Guidelines).

2.  See US Guidelines at p 9; Competition Bureau Competitor 
Collaboration Guidelines, 2009 (“Canadian Guidelines”), 
para 2.5.3; and see generally Land Joint Ventures and the 
Collaborative Activity Exemption, Paper for the 24th Annual 
Workshop of the Competition Law and Policy Institute of 
New Zealand, 2 August 2013.

3.  For some possible examples consider Land Joint Ventures 
and the Collaborative Activity Exemption supra n.2, Appendix.

4.  See for example the Pohokura Joint Venture case, Com-
mission Decision 505, 1 September 2003.

5.  See Land New Mergers and Acquisitions Guidelines, LawTalk
828, p 22.

6. News Ltd v Australian Rugby League Ltd (No. 2) [1996] ATPR 
41-521.
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While litigators regard Friday 

afternoon as a casual preamble to the 
weekend, if not part of the weekend itself, 
for many property lawyers it is a time of real 
peril. As 4pm looms, the interests of purchaser, 
vendor, bank and lawyer can collide in a jumble 
of instructions, undertakings, settlement 
statements, penalty interest and litigation 
(or at least threatened litigation given the 
absence of litigators on Friday afternoons).

Such was the case with the lawyer referred 
to as “C” in the report of a recent lawyers 
standards committee decision. Lawyer C 
acted for the vendor. The client instructed 
C to discharge a mortgage of about $90,000 
at settlement and to contribute $15,000 to 
a mortgage that the client and a sibling 
jointly owed to the bank.

Despite these instructions, the lawyer paid 
$189,000 to the bank. The bank’s settlement 
statement was received less than an hour 
before the 4 pm deadline for settlement. C 
couldn’t contact the client but the bank told his 
o�  ce that the client had agreed to the higher 
amount. In fact, the client had not agreed.

The client complained on the basis that 
she had not authorised C to pay $189,000. 
The standards committee ruled that C’s 
conduct was unsatisfactory.

The decision has generated much concern. 
It is not the purpose of this article to engage 
with the debate about whether it was cor-
rect. Su�  ce to say that C accepted that he 
should have obtained the client’s further 
consent to pay the increased sum and that 
he had breached s110(1)(b) of the Lawyers 
and Conveyancers Act 2006 (LCA).

Our ethical rules sometimes impose 
requirements of conduct which seem impos-
sibly high. This is especially the case where 
an ethical obligation con� icts with another 
duty to the client or the court. In the case of 
C, s110(1)(b) of the LCA establishes a clear 
obligation: a client’s money can only be 
paid as directed by the client. However, the 
situation was more complex. The client had 
retained C to transfer the property. If C had 
not done so, the client may have alleged some 

type of negligence. Such a claim may have 
been more likely if the purchaser was entitled 
to cancel at 4.01pm (and even more so if the 
contract was cancelled in a falling market).

C may have faced a choice between breach-
ing an ethical rule or exposing himself to a 
negligence claim from the client. If C was also 
acting for the bank there would have been 
a con� ict of interests if the bank’s instruc-
tions di� ered from the client’s. Con� icts 
provide a basis to terminate the retainer, 
but termination just before settlement 
was due would have prejudiced the client.

This highlights the di�  culties property 
lawyers face on Friday afternoons when 
urgency predominates. Regrettably some 
crises will result in adverse ethical or � nan-
cial consequences even for lawyers who 
act with the best of intentions. This is an 
occupational hazard where lawyers take on 
heavy responsibilities for clients. 

However, as in any urgent situation, it is 
always worth keeping fundamental principles 
in mind and abiding by them. For example, 
the principle that a lawyer (and indeed any 
trustee) cannot deal with a client’s money 
without their authority lies at the heart of 
the rules about trust accounts. 

In C’s case, a decision to abide by that rule 
and refrain from making the increased mort-
gage payment may have resulted in a di� erent 
form of prejudice to the client. This problem 
arose from the unavailability of the client at 
the crucial time. It may have been avoided 
by obtaining the client’s written authority 
at an early stage to 
repay the mortgage 
in “the sum speci� ed 
by the bank”. If the 
client insists upon 
restricting their 
authority to a speci� c 
sum an early enquiry 
to the bank about the 
approximate dis-
charge � gure could 
prevent surprises 
in the hours before 
settlement.

If it is not pos-
sible to contact the 

client in a situation of urgency, it could mean 
selecting the lesser of two evils to protect 
the client’s interests. C faced the prospect 
of paying $80,000 more than the client had 
authorised or exposing the client to penalty 
interest. The lesser � nancial evil seems to have 
been the latter. This may not have been so if 
the purchaser was entitled to cancel that day.

It is fundamental to the lawyer-client 
relationship that instructions can only come 
from the client. Problems caused by client 
unavailability at crucial times could be 
addressed by a paragraph in the retainer 
letter noting that there may be times when 
urgent instructions are required (for example, 
settlement day) and identifying the agreed 
way in which contact can be made at such a 
time. The letter could also record that it is 
not possible to act without instructions and 
that the client’s interests may be seriously 
prejudiced if they are not contactable.

The obligation to abide by ethical rules 
distinguishes our profession from many 
others. The great angst we feel about what 
action to take often arises from the desire 
to do the very best for the client. We can 
be proud of this as a profession. However, 
we all make mistakes; it’s just a question 
of what the consequences are. At least 
when we make mistakes the ethical (if not 
� nancial) consequences will be much less 
severe if our intentions are sound.

Marcus Elliott is a barrister at Canterbury 
Chambers.

Extreme Danger: 4pm approaching
By Marcus Elliott

BARRISTER BARRISTER 
and MEDIATOR

New website: www.nigeldunlop.co.nz
New email: nigel@nigeldunlop.co.nz

26  · LawTalk 830 · 25 October 2013



Courtoom PracticeCourtoom PracticeCourtoom PracticeCourtoom PracticeCourtoom Practice

The sub-committee reviewing the 

District Court Rules 2009 has prepared 
a draft set of rules which will shortly be 
available for consultation.  

The draft rules have been developed in 
conjunction with co-opted members of the 
profession and the Rules Committee has 
approved them for consultation purposes. 
As previously indicated, the best features 
of the 2009 Rules have been retained while 
other aspects have been amended to address 
the concerns of the profession and other 
stakeholders. In summary:
• The Rules will be aligned with the High 

Court Rules as closely as possible in terms 
of organisation and wording.

• The existing forms (for claims, responses, 
and third and subsequent parties) will 
be replaced with Rules equivalent to the 
High Court Rules requiring the � ling and 
service of pleadings. A pleading must be 
accompanied by a list of the documents 
on which the party relies, with copies 
provided within � ve working days of a 
request. 

• Specimen form statements of claim and 
defence will be available on the Ministry 
of Justice website.

• A � rst case management conference will 
be held after at least 25 working days, but 
before 50 working days after the � ling 
of a statement of defence. The confer-
ence will determine whether the mode of 
trial shall be a short trial and, if a short 
trial is not to be allocated, direct that a 
judicial settlement conference be held 
after disposal of any matters set out in 
the equivalent to Schedule 5 of the High 
Court Rules. Any necessary discovery 
orders or other interlocutory applications 
will also be addressed.

• A second case management conference 
must be convened within 10 working days 
after an unsuccessful judicial settlement 
conference to address:
• whether the mode of trial is a simpli� ed 

trial or full trial;
• a close of pleadings date;
• the making of discovery orders unless 

the proceedings can be justly disposed 
of without any discovery. Standard or 
tailored discovery orders may be made, 
the presumption being in favour of 
tailored discovery; and

• the hearing of any outstanding inter-
locutory applications.

Review of the District Court 
Rules 2009 Update
By Judge Susan Thomas, Judge Brooke Gibson and Judge Paul 
Kellar of the District Court Civil Committee.

• The existing forms of trial (short, simpli� ed 
or full) and judicial settlement conferences 
will be retained.

• A party may apply for summary judgment 
in all proceedings, except appeals or where 
otherwise provided in any enactment.

The sub-committee invites all interested 
practitioners who regularly appear in the 
District Courts’ civil jurisdiction to provide 
feedback on the draft rules.  The judges are 
holding the following meetings at District 
Courts on:
• Friday 15 November – Hamilton;
• Monday 18 November – Auckland;
• Tuesday 19 November – Dunedin;
• Wednesday 20 November – Christchurch; 

and
• Thursday 21 November – Wellington.
Meetings will commence at 4pm. If you 
would like to attend, or if you are unable 
to attend but still wish to contribute your 
point of view, please contact the Judges’ 
Research Counsel, Lara Williams at lara.
williams@justice.govt.nz.  

The draft rules will be available on the 
Rules Committee website www.courtsofnz.
govt.nz/about/system/rules_committee/projects
by 1 November. The sub-committee would 
like to thank all practitioners who have 
contributed thus far and hopes that you 
will continue to be involved through the 
� nal stages of the review.
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An increasing number of New Zealand 

law � rms are gaining a competitive advantage 
through the e� ective use of technology to 
meet their eDiscovery needs.

In a LawTalk article last year (LawTalk 807, 
26 October 2012), I outlined the considera-
tions for Finding the right e-discovery software. 
Since this time there has been a measurable 
shift with � rms looking to outsource parts 
of their eDiscovery requirements.

Levelling the playing field
Many smaller and medium-size � rms are 
more frequently looking at di� erent options 
as they rarely have the same resources 
available as the larger � rms. When it comes 
to litigation they look to di� erentiate how 
they deliver legal services, as they have 
become more accustomed to looking at 
innovative ways of doing this.

For countless years litigation support 
software was often just a luxury that only 
big � rms with large matters could justify. 
Through looking at more e�  cient options, 
smaller � rms are now able to work on larger 
matters than their internal resource capabili-
ties would have previously permitted. This 
competitive advantage is achieved through 
looking at options to increase e�  ciency and 
reduce expenses to di� erentiate their service.

For � rms that cannot justify the expense 
of deploying eDiscovery software and skilled 
resource in-house then there is the viable 
option of outsourcing your eDiscovery 
requirements. When that matter comes 
along, you have the comfort of knowing 
that there are options for you and you can 
easily compete with � rms that have greater 
resources at their disposal.

Challenges of managing 
e-discovery in-house
There are considerable challenges in man-
aging eDiscovery and these challenges 
will become more complex as technology 
evolves further. The responsibility for 
managing e-discovery in-house is start-
ing to become increasingly burdensome, 

complicated and costly.
One of the main reasons for this is that 

technology is constantly evolving, so it is a 
constant battle to try and catch up. Often 
once a � rm installs eDiscovery software 
in-house something better and cheaper has 
come along. As a consequence, numerous 
� rms have been using technology that no 
longer meets their evolving eDiscovery 
requirements.

Unlike some overseas law � rms, the major-
ity of New Zealand � rms are not set up to 
e� ectively manage solely in-house models. 
Due to the inconsistent and unpredictable 
nature of litigation, dedicated in-house 
resources are not always fully utilised.

The investment is not just what the 
eDiscovery software costs you, but also 
the hidden costs of installing the software, 
what hardware is required and who internally 
is going to manage it. To run an e� ective 
in-house model it is important to continue 
to invest in the right tools and resources. 
Not having to carry resource and invest in 
technology and the training of your non legal 
sta�  can � t well with the ups and downs of 
litigation. With an outsourced option, this 
is someone else’s problem. You can just 
focus on the law.

Greater options now available
The internet and accessibility of options has 
levelled the playing � eld as far as eDiscovery 
software that is now available. Recently 
there has been a considerable increase in the 
eDiscovery software and outsourcing options 
available to the New Zealand market place. 
These options can all provide e�  cient and 
cheaper options for law � rms and organisa-
tions to outsource discovery work.

The greater competition has also resulted 
in the cost of the software and services reduc-
ing signi� cantly in recent times which has 
made the outsourced model an increasingly 
attractive option.

What is the right approach?
The High Court discovery rules are technol-

ogy neutral, designed for any � rm to use 
whatever software they chose to deploy – 
whether that be in-house or through a third 

party provider. However to more e� ectively 
conduct eDiscovery it is important to invest 
in the right software and the expert guidance 
to go with it.

Independent advice can be invaluable in 
helping � nd the right eDiscovery software to 
suit your requirements. The advice can help 
you understand the bene� ts and limitations 
of the software, as well as assessing if an 
in-house or outsourced option is best for 
your requirements.

One of the � rst steps for any � rm that 
wants to look at the options available is to 
explicitly understand their own requirements. 
Many � rms are unique in how they manage 
discovery exercises, so it is important to 
� nd solutions that suit those requirements.

Regardless of your approach, it is always 
important to keep abreast of the software 
available and the best practices in addressing 
eDiscovery requirements. Software alone is 
never the solution as it is essential to devise 
a plan and strategy to e� ectively tackle your 
eDiscovery obligations.

Conclusion
There is no silver bullet to manage eDis-
covery, but the challenges can be more 
e� ectively managed. Selecting the right 
eDiscovery software and outsourcing pro-
vider can provide a signi� cant competitive 
advantage to those organisations that do 
not have the internal resources available.

From a cost perspective, outsourcing 
parts of the discovery process can be less 
expensive, as it saves a lawyer’s time and 
allows them to focus on their real area of 
expertise – the law.

Andrew King is a litigation support consult-
ant at E-Discovery Consulting. He advises on 
strategies and tools to simplify the discovery 
process. Andrew also provides independent 
e-discovery software advice. Andrew was a 
member on the working group of High Court 
Rules Committee which introduced the new 
electronic discovery rules. Contact: andrew.
king@e-discovery.co.nz or 09 375 3055.

Gaining a competitive advantage
By Andrew King
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The CPD transitional period is now 

under way, and runs from 1 October 2013 to 
31 March 2014. During this time lawyers may 
collect up to � ve hours of CPD activities to 
count towards the � rst full CPD year beginning 
on 1 April 2014. While you do not need a CPDPR 
for the transitional period, you will need to 
verify your participation in these activities 
and include this in your � rst CPDPR.

Documentation and verification
One common question is what will be needed 
to show active participation in a particular CPD 
activity. There are many ways to verify that 
you have completed a CPD activity, depending 
on the type of activity and how it is organised. 
What you need to prove is that you have 
participated in an activity – so a receipt showing 
you have paid to attend a course is not enough. 
Proof that you actually completed the course 

is needed. One way of verifying this would be 
to get another course participant or the course 
organiser to sign your receipt or seminar 
materials with an appropriate statement that 
you attended and participated.

Depending on the type of activity, veri-
� cation for a participant in a CPD activity 
might include:
• a form or receipt, signed and counter-

signed by an organiser or named 
participant;

• a completion certi� cate;
• attendance records;
• degrees/dates;
• letters from organisers verifying participation;
• assessment results; or
• in-house records.
Veri� cation for presenters or writers could 
include a list of topics discussed, the time 
taken, and the name of the presenters/

Working with CPDWorking with CPDWorking with CPDWorking with CPDWorking with CPD
Understanding what happens in the 
transitional period

EvEn morE rEsourcEs 
undEr onE roof 
In another step forward for the firm, MeredithIn another step forward for the firm, Meredith Connell  
is delighted to announce our merger with Cowper is delighted to announce our merger with Cowper 
Campbell, a boutique resource management practice.boutique resource management practice.

From November 1 the Cowper Campbell team will From November 1 the Cowper Campbell team will 
be part of our team, adding a specialist resource be part of our team, adding a specialist resource 
management and environmental law focus to our management and environmental law focus to our 
highly regarded property and commercial practice.commercial practice.

As Managing Partner Steve Haszard says, As Managing Partner Steve Haszard says, 
“This is a wonderful opportunity to build on wonderful opportunity to build on 
our recent growth and we’re excited to offer growth and we’re excited to offer 
our clients this additional expertise”.clients this additional expertise”.

Telephone +64 9 336 7500 
meredithconnell.co.nz

Ian Cowper | Special Counsel 
Resource Management & Environmental Law

Janette Campbell | Partner 
Resource Management & Environmental Law

facilitators, copies of written material, or 
letters from journal or publication editors 
verifying publication.

Where to find more information
The New Zealand Law Society website 
contains a comprehensive range of informa-
tion on CPD. This can be accessed at www.
lawsociety.org.nz/cpd. The website includes 
the following:
• a link to the CPD Rules on the New Zealand 

Legislation website;
• guidelines to the CPD Rules;
• CPD Rules in a nutshell;
• frequently asked questions;
• an example of a CPDPR (Continuing Profes-

sional Development Plan and Record) for 
a general practitioner;

• a downloadable template for an Excel 
spreadsheet for a CPDPR; 

• study group guidelines;
• guidelines for study group facilitators;
• guidelines for providers; and
• quick guides on the criteria for CPD activi-

ties and CPD obligations.
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CPDcalendar
Programme Presenters Content Where When

Civil
Mediating Dangerously see listing under General

CoMMerCial
Takeovers intensive Chair: 

David Jones MNZM
The intensive starts with an introduction to some of the recent changes and 
developments, followed by an interactive case study in which the presenters will 
scrutinise a case from the point of view of the different market participants who may 
be involved in a takeover. This is a must to improve your understanding of the Code, 
and its application in a practical environment.

Wellington
Auckland

23 Oct
24 Oct

CriMinal
Criminal appellate 
advocacy

Dr Mathew Downs
Warren Pyke

Attend this seminar to receive a valuable insight into how to prepare and present 
appeals to the High Court, the Court of Appeal and the Supreme Court. This seminar 
will benefit you as a criminal lawyer regardless of whether you are new to the 
profession or have reasonable experience.

Dunedin
Christchurch
Wellington
Auckland

21 Oct
22 Oct
29 Oct
30 Oct

FaMilY
Family law Conference Chair: 

Antony Mahon
The 2013 Family Law Conference is a not-to-be-missed event providing practitioners 
with two days of the latest updates and research in family law. 
As an adjunct to the conference, two concurrently run half-day pre-conference 
workshops have been added for a more in-depth look at Lawyer for the Child in the 
brave new world of Family Court reforms and Drafting s 21 settlement agreements. 
(An additional charge applies for the workshops.)

Auckland

Auckland

21-22 Nov

20 Nov

Mediating Dangerously see listing under General
Gifting and residential 
Care Subsidies – potential 
liability

see listing under General

ProPerTY
The role of the Trustee Helen Dervan

Jeremy Johnson
Attend this seminar to make sure you are fully informed about the role of the trustee, 
including what it means for lawyers acting as trustees either as individuals, or using 
trustee companies, and be alerted to the risks that assuming the role of a trustee entails. 
This seminar will also consider important developments in recent case law.
Webinar for smaller centres.

Dunedin
Christchurch
Wellington
Auckland

11 Nov
12 Nov
20 Nov
21 Nov
20 Nov

Gifting and residential 
Care Subsidies – potential 
liability

see listing under General

General
Financial Markets 
Conduct act reforms

Liam Mason
Roger Wallis

The Financial Markets Conduct Act reforms, which progressively come into force 
from April 2014, will fundamentally reshape the way New Zealand securities offerings 
and capital markets operate. These changes are particularly significant for issuers 
of securities, fund managers and directors. Attend this webinar to ensure you are 
able to effectively advise your clients on the implications of, and transition to, this 
new legislation.

30 Oct

Update on Contract Paul David Contract law is at the heart of commercial law and practice. A sound up-to-date 
knowledge of the area is essential for all lawyers. This seminar will cover recent 
court decisions and legislative changes in a practical way. Topics include: formation, 
interpretation, implied terms, exclusion clauses, cancellation, frustration, the 
assessment of damages, liquidated damages and penalties and concurrent liability.
Webinar for smaller centres.

Auckland
Dunedin
Christchurch
Wellington
Hamilton

31 Oct
4 Nov
5 Nov
6 Nov
7 Nov
6 Nov

Gifting and residential 
Care Subsidies – potential 
liability

Chris Kelly
Greg Kelly

The recent decision of the NZ Court of Appeal in B v Chief Executive of the Ministry of 
Social Development has caused some consternation. A number of lawyers are worried Social Development has caused some consternation. A number of lawyers are worried Social Development
about clients who expect to get a subsidy and may not do so now, and questions have 
been raised particularly in respect of potential liability and the need to notify insurers. 
In many situations this won’t be an issue. But lawyers need to know when it may be 
a problem and what risks/liability they may face. You should not miss this webinar.

7 Nov

Stepping Up – foundation 
for practising on own 
account

Director: 
John Mackintosh

All lawyers wishing to practise on their own account whether alone, in partnership, 
in an incorporated practice or as a barrister, will be required to complete this course. 
(Note: From 1 October 2012 all lawyers applying to be barristers sole are required 
to complete Stepping Up). Developed with the support of the New Zealand Law 
Foundation.

Wellington 7-9 Nov

Webinar

Webinar

Webinar

Webinar

Brochures for CLE programmes are distributed with LawTalk. If you have not received a brochure for any of the programmes listed, 
please see www.lawyerseducation.co.nz or email cle@lawyerseducation.co.nz or contact CLE information, tel 0800 333 111.
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Online registration and payment can be made at 
www.lawyerseducation.co.nz

Programme Presenters Content Where When
General

Trust account 
Supervisor Training 
Programme

David Littlefair
Lindsay Lloyd

To qualify as a trust account supervisor, you must complete 40-55 hours’ preparation, attend 
the assessment day and pass all assessments. Make sure you register in time to do the 
preparatory work before the assessment day as listed on the right.

Christchurch 27 Nov

reading accounts 
and Balance Sheets

Lloyd Austin While it is not necessary for you to have the fi nancial insight that might be expected of an 
accountant, you should know how fi nancial statements are put together and know how to ask 
the right questions and identify warning signs, discuss fi nancial statements intelligently with a 
client, and know when to call in specialist assistance. This workshop will enable you to unlock 
the mysteries of fi nancial documents.

Auckland
Hamilton
Wellington
Christchurch

5-6 Nov
11-12 Nov
18-19 Nov
20-21 Nov

lawyer as negotiator Jane Chart Building on your own experience, this one and a half day workshop provides hands-on 
practice and feedback, as well as a conceptual framework for preparing for and undertaking 
negotiations. It examines different strategies and tactics, and offers tools for dealing with 
diffi cult negotiators, breaking impasses, and for addressing specifi c issues which you 
might wish to raise. 

Wellington 2
Auckland 2

12-13 Nov
19-20 Nov

Mediating 
Dangerously

Prof Kenneth Cloke Ken is a world authority on mediation and was the inaugural president of the international 
organisation Mediators Beyond Borders. He specialises in resolving confl icts in all 
contexts and at all levels – complex multiparty disputes, commercial grievances, family 
matters, employment problems and public policy disputes. His transformative approach to 
mediation has become synonymous with the title of this workshop and of his well-known 
textbook Mediating Dangerously.

Auckland
Wellington

15 Nov
18 Nov

The retirement 
village option

Michelle Burke
John Greenwood

New Zealand’s aging population means more people will be seeking legal advice about 
retirement villages. The Retirement Villages Act and its regulations, together with the Code 
of Practice, protect the interests of residents and intending residents of retirement villages, 
and defi ne the obligations of retirement village operators. Are you fully conversant with this 
legislation? Attend this webinar to ensure that you are able to provide your clients with the 
best possible advice in this increasingly in-demand area of the law.

26 Nov

in SHorT SeMinar SerieS – aUCKlanD
Small business sale 
and purchase – 
getting it right

Jesse Nguy
Richard Allen

Are you aware of the key factors that need to be taken into account for the successful sale 
and purchase of a small business? This seminar will highlight the practical issues that you 
need to focus on.

Auckland 29 Oct

Webinar

Online registration and booklet purchases (with cheque, direct credit and credit card payment options) available at www.lawyerseducation.co.nz

CPDtoolbox
Welcome to the CPDtoolbox 
The toolbox contains information and resources to help you create and maintain your 
CPD Plan and Record.

Your CPD record – we’ve got it covered! 
Each time you purchase a CPD compliant programme from NZLS CLE, the record of your purchase and CPD hours will be 
recorded automatically in your CPD record at NZLS CLE – ‘My CLE’. This is the home for all your NZLS CLE records and is 
accessible by YOU to view, print, or copy, at any time by using your NZLS CLE login.

You can fi nd ‘My CLE’ on the home page menu and can access your records by clicking on: My CLE. Records will soon be 
updated to include CPD hours.

Towards the end of the CPD year, you will be emailed a report detailing the name, date, and CPD hours for all the CPD courses 
you have purchased from NZLS CLE.

Visit the CPDtoolbox at www.lawyerseducation.co.nz/CPDtoolbox
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Law FoundationLaw FoundationLaw FoundationLaw FoundationLaw Foundation

New Construction Contracts Standards

nzs 3910:2013 Construction
nzs 3916:2013 Design and Construction
nzs 3917:2013 Term Maintenance

Firth Consultancy Ltd

These new Standards will be released by Standards New Zealand by end 
October 2013. Each will require dedicated Special Conditions. We are offering 
a package comprising some initial recommended Special Conditions, an 
opportunity to comment and to take advantage of other commentaries, then a 
more considered set of recommended Special Conditions all for one price.considered set of recommended Special Conditions all for one price.considered set

For further information, please email your request to Derek Firth at dsfirth@ihug.co.nz

Law Foundation-funded research on 

improving the regulation of doctors to better 
inform and protect the public is making an 
impact in New Zealand and overseas.

New Zealand Medical Council Chief 
Executive Philip Pigou credits Auckland 
Law Professor Ron Paterson’s 2012 book The 
Good Doctor – What Patients Want for helping 
the council ensure patients get the health 
services they want and need.

“Sometimes we can get caught up in the 
minutiae of process and the � ner points of 
individual cases. Paterson’s The Good Doctor 
provides a timely reminder, and a clear and 
principled lens through which to look at the 
role regulation should play in protecting 
patients from harm,” he said.

The book, along with public and media 
criticism, also prompted the council’s recent 
decision to link disciplinary decisions about 
doctors to its online medical register.

Explaining the decision, Medical Council 
chair John Adams said that, “to an extent”, 
he agreed with criticism that the council had 
not been as accountable as it could have been.

Formerly Health and Disability Com-
missioner, Professor Paterson won the 
Law Foundation’s International Research 
Fellowship in 2009, enabling him to write 
the book. His research involved study of 
medical regulation in New Zealand and in 
the United Kingdom, Canada, the United 
States and Australia.

The Medical Council of Australia has used 
the book, and Professor Paterson as a keynote 
speaker, to launch a “national conversation” 
on revalidation of medical professionals in 
that country. He also presented his research 

� ndings at a seminar in London in May for 
health professional regulators in the United 
Kingdom. His book called for major changes 
to the ways the medical regulators identify 
poor practitioners.

“It became clear to me that despite 
supposed safeguards, some incompetent 
practitioners were able to continue in prac-
tice and harm patients. More worryingly, 
I observed the apparent unwillingness or 
inability of regulators to take any decisive 
action to improve the situation.”

He argued that more lay people should 

be appointed to medical councils to help 
overcome the “cosiness” between the 
regulator and the medical profession. He 
also advocated better competence checks 
and screening of at-risk doctors.

“Patient care can be improved by lifting the 
veils of secrecy and better informing patients, 
establishing more e� ective ways of checking 
doctors’ competence, and ensuring that medi-
cal professionals protect the public,” he said.

The Law Foundation award had been 
a “real bonus” in providing him extended 
time to research and think about the book.

“The Fellowship is a great opportunity 
for anybody who is interested in taking 
some time out to do a substantial piece of 
research. The Law Foundation has been 
very interested in and supportive of my 
work,” he said.

He said � exibility was shown in the award 
of his Fellowship. His research covered an 
issue of substantial public importance, 
although the subject was more akin to social 
and regulatory policy than pure legal research.

In June this year, Professor Paterson took 
� ve years’ leave from Auckland University 
Law Faculty to take up an Ombudsman 
appointment.

The International Research Fellowship is 
New Zealand’s premier legal study award. It 
provides up to $125,000 towards research in 
New Zealand or overseas that aims to make 
a signi� cant contribution to our law. One 
award is made each year, with applications 
closing on 1 September.

The fellowship always attracts keen 
interest because it is large enough to give 
recipients the luxury of taking consider-
able time out from their regular work to do 
sustained research on challenging issues.

It is open to anyone with the required 
abilities, including academics, judges, 
government o�  cials or legal practitioners. 
Recent winners include many of our most 
distinguished legal experts.

Visit www.lawfoundation.org.nz for more 
information on scholarships and research 
projects the Law Foundation is funding.

Lynda Hagen

New Zealand Law Foundation Executive 
Director

Foundation-backed study helps patients

Dr Ron Paterson’s 
research covered 

an issue of 
substantial public 

importance

Dr Ron Paterson’s Dr Ron Paterson’s Dr Ron Paterson’s Dr Ron Paterson’s 
research covered research covered research covered 

an issue of an issue of an issue of an issue of 
substantial public substantial public substantial public 

importanceimportanceimportanceimportance
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HELP
IS AT
HAND

To provide a service for lawyers seeking independent 
help with an issue in their life, the New Zealand 
Law Society has signed an agreement with Lifeline 
Aotearoa.

Lifeline offers a discounted rate to New Zealand Law 
Society members and their families. Lifeline’s team 
of qualified professional counsellors is experienced in 
working with clients across a broad range of issues. 
They can help with day to day issues such as stress, 
anxiety, burnout, depression, relationship issues, grief, 
trauma and addiction.

Phone lifeline Aotearoa: 
(09) 909 8750

email: face2face@lifeline.org.nz

my.lawsociety.org.nz/practising-well

PRACTISING WELL
Supporting lawyers since 2009.



Lawyers Complaints ServiceLawyers Complaints ServiceLawyers Complaints ServiceLawyers Complaints ServiceLawyers Complaints Service

After � nding that a lawyer, C, did 

not follow instructions in a timely manner, 
a lawyers standards committee has found 
C guilty of unsatisfactory conduct and � ned 
him $2,000.

A client instructed C to act in relationship 
property matters in mid-2008. The parties 
had separated in April 2008. Among the 
assets were the relationship home, which 
the other spouse occupied, and the other 
spouse’s superannuation scheme. 

In August 2009, C � led an application on 
behalf of the client for an interim injunction 
to preserve property, which was granted 
that same day. Sale and related orders were 
made by consent in March 2010.

In May 2010 C � led an application for 
the client seeking exclusive occupation 
of the relationship home for the purpose 
of preparing and presenting for sale. The 
grounds of the order were basically that 
the order made for sale in March 2010 had 
been frustrated by the respondent.

The respondent opposed the application 
and � led a notice of defence date in June 2011. 
In July 2011 Registrar’s directions were made 
at C’s request seeking allocation of a judicial 

conference.  Required memoranda were not 
� led, however. A further Registrar’s review 
was set down in August. When nothing had 
been � led by September, a District Court 
judge gave directions as to what documents 
were required to be � led by the parties.  
Neither side complied with the directions, 
and the matter was struck out by the Court 
in October 2011 for want of prosecution.  

Both counsel � led a joint memorandum in 
December 2011, seeking to have the proceed-
ings reinstated. This was declined on 17 
February 2012, because neither counsel had 
complied with the orders in September 2011.

The standards committee noted that 
there had been an “unexplained delay” 
between the sale orders in March 2010 and 
the proceedings being dismissed for want of 
prosecution in October 2011. Among other 
problems, the property concerned had almost 
halved in value due to its poor condition 
and general decline in the property market.

The steps taken by C for a hearing in 
October 2011 were late and further steps 
to try and have the matter reinstated were 
also not taken quickly enough.

“Such delay disadvantaged the client 

and amount to a failure to take reasonable 
care and follow instructions in a timely 
manner as required by the Rules of Conduct 
and Client Care 3 and 13.3,” the committee 
said. It formed the view that this conduct 
amounted to unsatisfactory conduct on 
the part of [C].

“The committee further noted that [the 
client] only became aware of the status of 
the proceedings from the Court Registrar 
after she contacted the court directly. [C] 
failed to communicate with his client at 
crucial times contrary to Rules 7 and 7.1.”

As well as the determination of unsatisfac-
tory conduct and � ne of $2,000, C was ordered 
to pay the Law Society costs of $1,000 and 
the client compensation of $4,500. This 
compensation included the complainant’s 
costs for making the standards committee 
complaint, and the cost of getting proceed-
ings reinstated.  The compensation also 
included the court � ling fee for the hearing 
of the application, which the standards 
committee ordered to be paid because it 
was a new fee not charged at the time when 
C should have sought a hearing. 

Delay in acting leads to $2,000 fine 
and $4,500 compensation

A lawyer, A, who admitted that she 

unreasonably failed to attend to an employment 
law matter, has been � ned $1,000, with $500 
for costs, after a lawyers standards committee 
found unsatisfactory conduct on her part.

The complainant instructed A in August 
2009 and showed her a copy of a letter com-
mencing personal grievance proceedings he 
had already � led against his former employer 
in the Employment Relations Authority. 
The letter included complaints about the 
handling of his ACC claim for a back injury 
by the employer, who was an accredited 
provider. A agreed to act on a “no win, no 

fee” basis. However she was concerned that 
the complainant had unrealistic expectations 
for appropriate damages if he won, and 
advised the complainant of this.

The employer had agreed to mediation, 
and A was advised in October 2009 that 
Mediation Services was ready to assist. A 
declined the o� er, as she usually preferred 
to mediate directly with employers. She had 
also been unable to contact the complainant.

The complainant had � led a parallel 
complaint with ACC querying under the 
Code of ACC Rights Complainants’ Charter 
whether the actions of the employer were 

appropriate, as an ACC accredited employer. 
ACC had determined this complaint in August 
2009, not upholding it. Applications for 
review of such decisions were required to 
be � led within three months unless there 
were extenuating circumstances requiring 
an extension of time.

A � led an application in May 2010 to take 
steps to seek a review of the earlier ACC 
decisions, including a decision of the ACC 
accredited employer, using an application 
drafted by the complainant. However ACC 
dismissed this as out of time on 10 September 
2010. A’s second attempt at an application 

Fined for failing to attend to matter
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for review out of time, of both ACC and the 
accredited employer’s decisions, was not 
successful in December 2010.

The standards committee considered 
whether A’s decision to decline the Mediation 
Services’ o� er of assistance was appropriate, 
in terms of the Rules of Conduct and Client 
Care, Rule 7.1 (reporting progress to the 
client) and Rule 13.3 (obtaining a client’s 
instructions on signi� cant decisions in 
respect of the conduct of litigation).

The committee also considered whether 
the failure of the ACC review was the result 
of a breach of Rule 3 (competence and client 
service). The standards committee noted 
that the complainant had only instructed A 
after matters were well under way and that 
ultimately A did not charge for her services.

The committee noted that A had con� rmed 
by letter to the employer in October 2010 that 
she had “unreasonably failed to attend to this 
matter”, referring to both the interrelated 

matters. She had advised the employer, in 
support of a second application to reconsider 
its decision referred to above, that she had not 
understood that at the time that the complain-
ant � rst instructed her that he wanted her to 
act on both the employment matter and the 
ACC complaint. This 
reason was advanced 
as  “extenuating 
circumstances” for 
the failure to � le the 
application for review 
in time. The second 
application was also 
declined, because 
neither ACC nor the 
employer accepted 
that the statutory 
ground for review out 
of time to be consid-
ered was made out, 
that “the agent had 

unreasonably failed to attend to the matter”.
The committee said that as a result of 

her admission, it was satis� ed that A had 
acted inappropriately and was in breach 
of the Rules of Conduct and Client Care 3, 
7.1 and 13.3.

Punctual communication fundamental 
to conveyancing
Failure by a conveyancing lawyer to 

communicate with the other party’s lawyer 
within a reasonable time before settlement, 
including not notifying e-dealing numbers, 
and ignoring communications received, 
constituted unsatisfactory conduct, a lawyers 
standards committee has found. 

The committee � ned A, the lawyer con-
cerned, $1,500.

B, the complainant, acted for the vendor in 
the sale of a property with an unencumbered 
title. The sale and purchase agreement was 
signed in October 2012.

B sent A, who acted for the purchaser, the 
settlement statement, settlement require-
ments and related items three weeks after 
receiving instructions. The transaction was 
to settle after the Christmas break, about 
10 weeks later.

B said she made repeated attempts to 
contact A through the latter part of November 
and all of December. This was to no avail 
as the phone continually rang engaged and 
there was no answer phone option.

In the circumstances, B decided to take the 
initiative and established an e-dealing order 
number. She noti� ed A she had done so by 
letter in mid-December. She also provided 
her settlement undertakings.

B said she heard nothing from A until the 

morning of settlement, in the third week of 
January, when she received a fax from an 
employee of A enclosing the notice of sale 
and advising a di� erent e-dealing number.

B noted in the complaint that A had cre-
ated the e-dealing at 9.56am on the day of 
settlement, at the 11th hour, and she had 
also included a discharge of mortgage into 
the e-dealing.

B said she then searched the title to 
double check it remained unencumbered 
and discovered this was still the case. She 
therefore faxed A, putting her on notice 
about the error that there was no mortgage 
registered against the title.

She heard nothing further until 3.06pm, 
when she received the bank’s noti� cation 
that she was in receipt of the settlement 
monies. She then rang A’s o�  ce with a view 
to obtaining the undertakings previously set 
out in her settlement requirements.

She spoke to A’s employee, who seemed to 
have only a cursory knowledge of what was 
happening and limited understanding about 
the fundamentals relating to the undertak-
ings B required as part of settlement.

In its view, the committee said, “punctual 
communications and courtesy between 
practitioners is a fundamental part of con-
veyancing practice”.

The committee determined that A’s com-
munication failure was a gross breach of the 
courtesy requirements and a clear breach 
of rules 10 and 10.1 of the Rules of Conduct 
and Client Care. The committee found it 
was unsatisfactory conduct.  

A had sought to explain her lack of commu-
nication by referring to the heated property 
market, which was keeping conveyancing 
lawyers busy, and the fact that she did 
not have instructions from her client until 
just before settlement day. However, the 
committee said a response to B by way of 
“a simple email would have been su�  cient”, 
in the particular circumstances.

Turning to the setting up of the e-dealing 
on settlement day, the committee said it 
was prepared to give A the bene� t of the 
doubt that she may not have noticed that 
B had already set up an e-dealing.

Noting that A had submitted that it was 
common to exchange settlement statements 
and e-dealing numbers one day in advance 
or on the settlement date, the committee 
said that was “concerning”.

“If this is correct, it would suggest a 
disregard for, or lack of understanding by 
practitioners of the terms of the sale and 

www.laneneave.co.nz
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A lawyer, B, has been � ned $1,000 by 

a lawyers standards committee for failing 
to properly deal with a complaint about a 
junior lawyer in his � rm, C. 

The client complained about C in relation 
to a paternity claim which he wished to 
defend. B, who was also acting for the client, 
had assigned C to act in the matter.

After some problems eventuated between 
the complainant and the law � rm, the client 
instructed other lawyers.  

Following this, the client complained 
about C to the Lawyers Complaints Service. 
In considering how B had initially responded 
to this complaint the standards commit-
tee resolved to commence an own motion 
investigation into B’s conduct.  The issue was 
delay in responding to the � rst complaint in 
breach of Rules 3, 3.2, 3.4(d) and 3.8.

In the � rst complaint, the committee 
decided to take no further action against 
the junior lawyer, C.

The committee noted that the client had 
raised his concerns with B about C’s actions 

as early as October 2011. As late as April 2012, 
B “had not even attempted to address any 
of the issues of concern”.

The committee considered B’s initial 
letters of response. B “appeared to be of the 
view that because the client was a former 
client at the time he made his concerns 
known to [B], any obligations that existed 
pursuant to Rules 3-3.8 (inclusive) expired 
when that relationship ended.

“However, the committee rejected this 
proposition. [B]’s � duciary duties, his pro-
fessional obligations and his contractual 
arrangement with [the client], pursuant to 
the terms of engagement, remained intact.”

The committee said it was satis� ed on 
the evidence before it that B had acted in 
breach of Rules 3.4(d) and 3.8. Rule 3.8 states: 
“Each lawyer must ensure that the lawyer’s 
practice establishes and maintains appropri-
ate procedures for handling complaints by 
clients with a view to ensuring that each 
complaint is dealt with promptly and fairly 
by the practice”.

B eventually responded to the complaint. 
B noted that the paternity matter was sig-
ni� cantly complicated by the complainant’s 
refusal to take a DNA test. Even the judge 
had made it clear that doing a DNA test 
would resolve the matter, but the client 
would not submit to a DNA test. The client 
was informed that there was a reasonable 
risk that a paternity order would be made 
if he was not able to produce reasonably 
compelling evidence, given that he had 
refused a DNA test.

B con� rmed that the client had also made 
things more di�  cult because he had not paid 
the account. The lawyers also had di�  culty 
with the instructions because of information 
the client said he would provide but did not.

However because of the initial failure 
to deal with the complaint, the committee 
found there had been unsatisfactory conduct 
on B’s part, breaching Rules 3.4(d) and 3.8. 
As well as the � ne, B was ordered to pay the 
Law Society $500 costs.

Fined for failing to deal with complaint

purchase agreement.”
The committee noted that the ninth edition 

(2012) of the standard sale and purchase 
agreement requires the purchaser’s law-
yer to “within a reasonable time prior to 
the settlement date, create a Landonline 
Workspace for the transaction, notify the 
vendor’s lawyer of the e-dealing number, 
and prepare in that Workspace a transfer 
instrument in respect of the property.”

 “While a ‘reasonable time’ was not de� ned 
in the agreements, the committee was con-
� dent that the morning of the settlement 

date was not a ‘reasonable time’ within the 
meaning of [the clause],” the committee said.

The committee determined that A had 
breached Rules 3.10 and 10.1 and which 
amounted to unsatisfactory conduct.

The committee also said it did not agree 
with A’s practice of incorporating a discharge 
of mortgage as standard practice when she 
had not had the chance to peruse a guaran-
teed search copy of the title on setting up 
the e-dealing.  In many cases, this practice 
would set the e-dealing up on an incorrect 
basis, and could cause unnecessary confusion.  

Although the committee did not make an 
additional � nding of unsatisfactory conduct 

in this respect, it considered that it added 
to and supported their earlier � nding of a 
breach of Rule 3.

The committee also determined that A 
had not su�  ciently supervised and managed 
her employee in respect of this transaction, 
in breach of Rule 11.3, and that this was also 
unsatisfactory conduct.

Having made � ndings of unsatisfactory 
conduct, the committee said it “wished to 
indicate that it condemned [A’s] mode of 
practice in the strongest terms”.

As well as � ning A $1,500, the committee 
ordered her to apologise to B in writing and 
pay the Law Society $750 costs.

Continued from previous page ...
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A lawyer, D, who inappropriately 

tried to collect his fees on a particular matter 
from a family trust instead of his clients, who 
were a liquidated company and a bankrupt 
individual,  has been � ned $1,500 by a lawyers 
standards committee.

At di� erent times, D had acted for the 
complainant and his wife, E Ltd, of which the 
complainant was a director and shareholder, 
and the complainant’s family trust. The 
trustees of the family trust were the com-
plainant, his wife and D’s trustee company.

In 2008, the complainant consulted with 
D on issues relating to him in his capacity as 
director and shareholder of E Ltd. However, 
D told him he would not be able to act for 
him in respect of part of that matter as he 
acted for E Ltd and another director of E Ltd. 
D then referred the complainant to another 
lawyer, who advised the complainant on 
that aspect.

E Ltd was placed into liquidation in Octo-
ber 2008 and the complainant received an 
invoice from D in April 2009. The invoice 
was addressed to the complainant and his 
wife. It included the other lawyer’s fees of 
$4,646.25 as a disbursement and D’s fees 
of $3,277.69. It cited the matter as relating 
to “Asset protection – [E Ltd]”.

In July 2009, the family trust decided to 
sell its property as it was having di�  culty 
keeping up with bank repayments. D’s trustee 
company was asked to sign the necessary 
Authority and Instruction (A&I) form, but 
D would not sign on behalf of the trustee 
company until he received an undertaking 
that his � rm’s April invoice would be paid 
from the proceeds of the sale.

The property transaction was ultimately 
settled with $8,148.44 being held by D’s � rm in 
trust, in the name of the complainant’s family 
trust. The amount was paid into D’s trust 
account under protest and a complaint was 
lodged with the New Zealand Law Society.

The standards committee identi� ed three 
issues for consideration and found that there 
was unsatisfactory conduct on D’s part in 
relation to all three issues. The committee 
found that:
• D had inappropriately tried to collect his 

fees for the April invoice from an entity 
which was not liable to pay;

• D’s trustee company was not entitled to 
refuse to sign an A&I form as a result of 
the alleged outstanding debt; and

• D had failed to respond to correspondence 
in a timely manner.

The committee said it considered that D’s 
attempt to hold the trustees of the family 
trust liable for payment of fees payable by 
either E Ltd or the complainant and his wife in 
their personal capacities was inappropriate.

D had stated that the majority of the 
work undertaken related to the family trust. 
However the standards committee said: “It 
appears that the only reason [D] was trying 
to hold the trustees liable was due to the 
fact that [E Ltd] had been liquidated and [the 
complainant] has himself been bankrupted.

“However, it does not appear from the 
invoices rendered that the work was under-
taken for the trustees or that they should be 
liable for the majority of the fees charged.

“If there was any confusion in relation 
to what work was undertaken for which 
entity or individual, responsibility for that 

confusion ultimately rests with [D]. A lawyer 
has a duty at the outset of an instruction to 
clearly identify who his client is.”

The committee said that in its view D was, 
in refusing to sign the A&I form, compromising 
a legal transaction to further his own � nancial 
interests, namely payment of his � rm’s invoice. 
That was using legal processes for an improper 
purpose and was in breach of Rule 2.3 of the 
Rules of Conduct and Client Care.

Not only was D in breach of that rule, but 
as D’s trustee company was an independent 
trustee of the family trust, it was “clearly 
inappropriate” to refuse to sign, given that 
a trustee has a � duciary duty to act in the 
best interests of the bene� ciaries of a trust.

“Quite clearly, [D] had placed his own 
personal interests ahead of his client’s 
interests,” the committee said.

The committee noted that the complainant 
had written to D in March 2010 registering his 
disagreement that D had any entitlement to 
have the total invoice paid by the family trust. 

D replied in March 2010 stating that the 
complainant “deserved a comprehensive 
reply” which he expected to be able to provide 
“within the next week”. In the end a letter 
was not drafted until December 2010 and 
not sent until April 2011. D said the delay in 
sending the letter was due to administrative 
oversight, but the standards committee 
noted that even if it had been sent when 
written it was still unacceptably delayed.

As well as the � ne, the committee found 
unsatisfactory conduct, and ordered D to 
repay the disputed funds to the trustees of 
the family trust. D was also ordered to pay 
the Law Society $1,200 costs.

Inappropriately tried to collect fees from 
unrelated entity
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Procedures around lawyers visiting 

prisons were highlighted again recently 
during an incident where a lawyer objected 
to carrying their belongings in a clear plastic 
bag, as required by the prison management.

The Corrections Act 2004 de� nes lawyers 
visiting clients in prison as visitors, a Correc-
tions Department spokesperson told LawTalk. 
They are therefore subject to the same statu-
tory rules as anyone else visiting a prison.

The incident where a lawyer objected 
to carrying their belongings into prison in 
a clear plastic bag occurred at around the 
same time as a lawyer was attracting media 
attention because she faced charges of 
bringing contraband into a prison.

While most lawyers visiting prisons are 
well behaved, there are also instances of 
lawyers refusing to be searched, being rude to 
prison sta� , or bringing contraband such as 
alcohol onto prison grounds, the Corrections 
spokesperson said.

Searching of visitors is a big part of keeping 
unauthorised items out of prisons. This is 
important because unauthorised items in 
a prison can place sta� , members of the 
public and prisoners at risk.

Section 99 of the Corrections Act allows 
for scanner searches to be conducted on 
people entering a prison or visiting with 
a prisoner, for the purpose of detecting 
unauthorised items. A scanner search uses 
an electronic device designed to identify 
unauthorised items.

If there are reasonable grounds to suspect 
the person has an unauthorised item, a pat 
down search can be conducted with that 
person’s permission. If permission to search 
is refused, the person can be refused access 
to the prison, or be directed to leave the 
prison if they are there already.

With this in mind, lawyers should not be 
o� ended if they are asked to submit to a 
search before entering a prison to visit a client.

Every person entering a prison can be 
subject to a search, whether they are a correc-
tions o�  cer or members of the Parole Board, 
Visiting Justices, prison volunteer, the Chief 
Executive, and yes, even a prisoner’s lawyer.

Prison policies such as requiring visitors 
to carry their belongings in a clear plastic 
bag is even less invasive than asking people 
to submit to a search.

Lawyers have the right under s74 of the 

Corrections Act to meet with a client who 
is a prisoner.

However the visit must be at a time agreed 
by the prison manager (or their delegate). 
Despite this, there have been instances of 
lawyers with no prior arrangement turning 
up at a prison and demanding to see their 
clients immediately.

Some prisoners have structured days and 
may be at work or in education or rehabilita-
tive programmes, and pulling the prisoner 
from this activity for an unplanned meeting 
can be disruptive. It’s much easier for the 
sta�  and the prisoner if they know ahead 
of time that a meeting has been arranged.

Corrections o�  cers are committed to 
providing a safe environment for visitors, 
sta�  and prisoners at a prison. If they ask to 
search you, tell you that something in your 
car or on your person is an unauthorised item, 
or ask you to make an appointment to see 
your client, the Corrections Department asks 
lawyers to understand that they are doing 
their job and trying to ensure the safety of 
those in prison. 

Lawyers visiting clients in prison

REGISTRY The following people have applied to the New 
Zealand Law Society for certifi cates or approvals

APPROVAL TO PRACTISE ON OWN ACCOUNT
under s 30 of the Lawyers and Conveyancers Act 2006

ADMISSION
under Part 3 of the Lawyers and Conveyancers Act 2006

The Registry is now advertising names of candidates for certifi cates of character, practising certifi cates and approvals to practise on own account on the NZLS 
website at www.lawsociety.org.nz/for-lawyers/law-society-registry/applications-for-approval

Comments concerning the suitability of any of the above-named applicants for the certifi cate or approval being sought should be made in writing to me by 
31 October 2013. Any submissions should be given on the understanding that they may be disclosed to the candidate.

Andrews Helen Clare
Aulakh Gurbrinder Singh
Bayley John Edward
Bayley Taryn Renee

Graham Justin Walter John
Jack Lee Christina
Stanton Michèle Kaye
Tait Andrew David Royds

Wingham Donna Karen
Young Maria Stella Maris Antonia

LISA ATTRILL,  REGISTRY MANAGER�� lisa.attrill@lawsociety.org.nz��04 463 2916��0800 22 30 30,��04 463 2989
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K E N N E T H  R I L E Y
Would any lawyer holding a will for the above-named, 
late of The Wood Retirement Village, 156 Milton Street, 
Nelson, formerly of Christchurch, retired, who died on 
12 September 2013, please contact Pearse Smyth, 

Cameron & Company, Barristers and Solicitors:
pms@cameronco.co.nz
Ph 03 337 0218 · Fax 03 331 8135
PO Box 1985, Christchurch 8140

D A V I D  C O L I N  T U M A I
Would any lawyer holding a will for the above-named 
aka David Kore Tumai, late of 35 Roto Street, Te 
Kauwhata, who died on 13 September 2013 at Hamilton, 
please contact Catherine Starr, Evans Bailey 

Ltd, Lawyers:
cms@evansbailey.co.nz
Ph 07 834 6458 · Fax 07 838 2454
PO Box 19149, Hamilton 3244

J A M E S  M C L E O D  H E N D E R S O N
Would any lawyer holding a will for the above-named, 
late of 12 Landcross Street, Kelburn, Wellington, self 
employed, born on 4 October 1925, who died on 24 
July 2013 at Wellington, please contact Graeme 

Withers, Graeme Withers Law:
info@witherslaw.co.nz
Ph 04 478 4888 · Fax 04 478 4886
PO Box 83076, Johnsonville, Wellington 6440

W I L L S

Construction law 
essay prize
Entries are open for the New Zealand Society 
of Construction Law Essay Prize 2014.

This competition is open to undergradu-
ates at a New Zealand tertiary institution 
or those who have graduated with their 
� rst degree or diploma within the previous 
three years.

Entries, which must include the proposed 
topic and the author’s or authors’ eligibility, 
must be submitted to the society’s secretary 
no later than 31 October.

For more information email shanti.davies@
simpsongrierson.com.

Adventures in 
regulating alcohol
The Howard League for Penal Reform is 
holding a dinner at The Savoy, Dunedin, at 
7pm on 31 October.

Sir Geo� rey Palmer QC is the guest speaker 
and the title of his talk is Adventures in Regulat-
ing Alcohol: Tales from the Trenches.

For tickets contact Anne Stevens at 
annestevens@xtra.co.nz.

Dispute resolution 
lecture
A leading scholar of international arbitration 
and professional ethics will visit New Zealand 

in November to give the second New Zea-
land Law Foundation annual International 
Dispute Resolution Lecture.

Professor Catherine Rogers’ public lecture 
Procedural Arrangements as a Window into 
the Soul of International Arbitration Regimes: 
Arbitrator Selection, Transparency and Stake-
holder Interests will take place in the Stone 
Lecture Theatre at Auckland University at 
6pm on 26 November.

RSVP to lawevents@auckland.ac.nz.

Mental health law
The Mental Health Law Conference 2013 will 
be held in � ve centres next month.

The full day conference will be presented 
in Dunedin on 5 November, Christchurch on 
6 November, Wellington on 15 November, 
Auckland on 18 November and Hamilton 
on 19 November. The programme will vary 
in each centre.

For more information email No1anzappl@
gmail.com. The registration form is at 
www.mentalhealth.org.nz/� le/News/PDFs/
registration-form-2013.pdf.

Oppression of 
lawyers
A conference entitled Challenging the Oppres-
sion of Lawyers in Times of Con� ict will be held 
in Belfast on 13 November.

The conference is organised by the Human 
Rights Centre, School of Law, Queen’s Uni-
versity Belfast. The keynote speaker, Richard 

Harvey (ICTY), and other speakers from the 
Basque Country, China, Columbia, Northern 
Ireland, Palestine, Russia, South Africa and 
Turkey will challenge the oppression of 
lawyers during times of con� ict. See http://
blogs.qub.ac.uk/lawyersincon� ictconference/.

Therapeutic justice
The Problem Gambling Foundation is holding 
an interactive workshop on Therapeutic Justice: 
An Operative Nexus between the Criminal 
Justice System and Gambling Intervention on 
17 February 2014.

The workshop will be held at AUT Ngā 
Wai o Horotiu Marae.

Presented by Judge Mark Farrell, the 
workshop will cover the basic underpin-
nings of the concept of therapeutic justice 
and its highly successful application to 
the addicted defendant through the 
medium of treatment courts. See www.
internationalgamblingconference.com.

In-house world 
summit
The In-House Counsel World Summit 2014 
will be held in Singapore from 3 to 5 June 2014.

Themed A Lawyer for All Seasons, the sum-
mit aims to update in-house counsel on the 
latest trends and insights from both global 
and regional perspectives, with a particular 
emphasis on the fastest growing region, 
Asia Paci� c.

See www.icwsingapore2014.sg.

Coming Up ...Coming Up ...Coming Up ...Coming Up ...Coming Up ...

M A R Y  S T E W A R T  N I C H O L
Would any lawyer holding a will for the above-named, 
late of Hastings, latterly of Tokoroa, married woman, 
who died on or about 21 September 2013, aged 72 
years, please contact M J Glucina, Clancy Fisher 

Oxner & Bryant:·
m.glucina@clancy� sher.co.nz
Ph 07 886 5169 · Fax 07 886 5161
PO Box 66, Tokoroa 3444 · DX GA28504

M A U R I C E  R O B E R T  M C C A B E
Would any lawyer holding a will for the above-named, 
late of 1/1302 Caroline Road, Hastings, and formerly 
of Christchurch, who died on 26 September 2013 at 
Hastings, please contact Heidi Oliver, Gi� ord 

Devine, Solicitors:
heidi@gi� orddevine.co.nz
Ph 06 873 0420 · Fax 06 873 0043
PO Box 148, Hastings 4156

L A P A N I  L E O  T A U I N A A I  T A E F U
Would any lawyer holding a will for the above-named 
aka Leo Tauinaai, Lapana Tauinaai, Lapani Leo 

Tauinaai, Lapani Taefu, Lapana Taefu, Taefu 

Lapani, late of 14 Grosvenor Street, Christchurch, 
retired, born in Samoa on 5 February 1948, who died 
on 25 September 2013 aged 65 years, please contact 
Ed Loughnan, Hatherly Loughnan Lawyers:
ed@hatherlyloughnan.co.nz
Ph 03 365 4324 · Fax 03 365 4325
PO Box 3073, Christchurch 8140

39LawTalk 830 · 25 October 2013 · 



A position has become available for a Lawyer to join our 
Commercial and Conveyancy team based in Whangarei, Northland.
This opportunity would suit a Lawyer who has work experience 
in the areas of Wills, Estate Administration, Trusts, Property 
Conveyancing and Commercial matters.
Applications will be dealt with in confidence and should be 
forwarded along with a current CV, no later than 1 November 2013, 
to: neilb@mwis.co.nz or            
The Practice Manager, Marsden Woods Inskip & Smith,
PO Box 146, WHANGAREI

Lawyer

ROOM AVAILABLE

Vulcan Building Chambers will shortly have a room 
available to a barrister wishing to share facilities with 
six other barristers in a professional and supportive 
environment.  The chambers are located on the top two 
levels of the historic Vulcan Buildings and enjoy a quality 
contemporary fit-out and sunny outdoor decks with 
views across the city.   
Facilities include:  Website, boardroom, library, kitchen, 
shower, ultra fast broadband, high speed printing 
and photocopying.  The chambers have a dedicated 
receptionist and a secretarial bay is available if required.

Please email Jennie@vulcanbuilding.co.nz 
or phone 09 300 1253.

The Old Mill House 
Epsom Auckland

• Brick and exposed beams
• 100 sqm approx over two 

levels
• Two on site car parks plus 

ample street parking

Contact: Peter Thomson
pthomsonnz@gmail.com

021 722 883

CHARACTER
OFFICE SPACE

AVAILABLE NOW

Barrister’s Room Available 
in Guardian Chambers

•	 Full Time Secretarial Support & Reception
•	 Furnished or Unfurnished
•	 Active EstablishedWebsite
An exciting opportunity for a Criminal Barrister to join an
established andwell respected Criminal Chambers.
We pride ourselves on our open door policy to assist in gaining
experience with senior members of Chambers.
For Further Details
Please Contact Lester Cordwell or Hugh Leabourn on 09 300 7307
or at guardian.chambers@justice.co.nz. See our website for details of
Guardian Chambers www.guardianchambers.co.nz

AucklAnD centrAl

O’Donoghue Webber conducts jury 
trials, sentencings, appeals and 
Crown Regulatory work in Nelson and 
Blenheim.

We are expanding our Crown team by 
adding a Junior Crown Prosecutor.

Applications are invited from lawyers 
with up to 2 years PQE.

Come and enjoy the outdoor lifestyle 
sunny Nelson offers. 

Apply by email by 5pm Fri 8 November 
2013 to ldb@odw.co.nz

J U N I O R  C R O W N 
P R O S E C U TO R 

N E L S O N

W I L L S

S I T UAT I O N S  VAC A N T

TO  L E AS E

L E G A L  S E RV I C E S

RO O M  TO  L E T

C A M P B E L L  P E T E R  C O L E M A N
Would any lawyer holding a will for the above-named, 
late of Hamilton, Storeman, who died on 10 September 
2013 aged 40 years, please contact Annice Wood, 

Andrew Gurnell Law:
annice@glaw.co.nz
Ph 07 838 0808 · Fax 07 838 0818
PO Box 9097, Hamilton 3240

M A R G A R E T  K A Y E  R E I D
Would any lawyer holding a will for the above-named, 
late of Tokoroa, catering assistant, who died on or 
about 1 September 2013, aged 55 years, please contact 
M J Glucina, Clancy Fisher Oxner & Bryant:
m.glucina@clancy� sher.co.nz
Ph 07 886 5169 · Fax 07 886 5161
PO Box 66, Tokoroa 3444 · DX GA28504

S I M O N  H A R C O U R T  K E I L L E R
Would any lawyer holding a will for the above-named, 
late of 14 Boundary Road, Hamilton, retired, who died 
on 9 August 2013 at Hamilton, please contact Jude 

Allwood, Tompkins Wake Lawyers:
jallwood@tomwake.co.nz
Ph 07 838 6026 · Fax 07 839 4913
PO Box 258, Hamilton 3240 · DX GP20031

A L V I N  D E E
Would any lawyer holding a will for the above-named, 
late of 72 Galway Street, Kawerau, retired, who died 
on 21 August 2013 at Kawerau, aged 80 years, please 
contact Russell Bridge, Public Trust:
Russell.Bridge@publictrust.co.nz
Ph 07 921 7113 · Fax 07 348 7063
PO Box 1540, Rotorua 3040

G R A H A M  M A N S O N  G L O V E R
Would any lawyer holding a will for the above-named, 
late of 125 Epuni Street, Epuni, Lower Hutt, who died 
on 4 October 2013 at Lower Hutt, please contact Don 

McCulloch, Ward McCulloch:
wardmc@attglobal.net
Ph 04 528 8069 · Fax 04 528 4295
PO Box 40072, Upper Hutt 5140 · DX RP44009

ENGLISH LAW
AGENCY SERVICES

S O L I C I T O R S
Established 1825

Fearon & Co specialise in acting for non-residents in the
fields of Probate, Property and Litigation. In particular:-

• Obtaining Grants of Representation for Estates in
England and Wales, Channel Islands, Isle of Man and
elsewhere and re-sealing Australian and New Zealand
Grants of Representation

• Administering English Estates
• Buying and selling homes and business premises
• Recovering compensation for accident victims
• Litigation including Debt Recovery and Matrimonial

Our offices are within easy reach of the London
Airports and Central London Stations

VISIT OUR WEBSITE www.fearonlaw.com
Westminster House, 6 Faraday Road,

Guildford, Surrey GU1 1EA, United Kingdom
Tel: 00 44(0)1483 540840 Fax: 00 44(0)1483 540844

General Email: enquiries@fearonlaw.com

Regulated by the Solicitors Regulation Authority of England and Wales

PROPERTY
LITIGATION John Phillips PROBATE
Martin Williams 00 44 (0)1483 540841 Francesca Nash

00 44 (0)1483 540843 ajp@fearonlaw.com 00 44 (0)1483 540842
mw@fearonlaw.com fn@fearonlaw.com
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Temporary Judge of the Mäori Land Court
The Minister of Mäori Affairs invites expressions of interest from suitably qualified persons who would like to be considered for the The Minister of Mäori Affairs invites expressions of interest from suitably qualified persons who would like to be considered for the The Minister of Mäori Affairs invites expressions of interest from suitably qualified persons who would like to be considered f
position of temporary judge of the Mäori Land Court. This position is to be based in Te Taitokerau. Temporary judges may be appointed 
for a period of up to two years.

The Mäori Land Court’s primary objective under Te Ture Whenua Mäori Act 1993 is to promote and assist in the retention of Mäori land in 
the hands of its owners, and in the effective use, management and development of that land by or on behalf of its owners, their whänau the hands of its owners, and in the effective use, management and development of that land by or on behalf of its owners, their whänau the hands of its owners, and in the effective use, management and development of that land by or on behalf of its owners, their
and hapü. 

The Mäori Land Court also has jurisdiction to determine disputes under the Mäori Fisheries Act 2004 and the Mäori Commercial 
Aquaculture Claims Settlement Act 2004, and has jurisdiction under the Protected Objects Act 1975.

The successful candidate for the position of temporary judge of the Mäori Land Court should demonstrate legal excellence, as well as 
knowledge and understanding of te reo Mäori, tikanga Mäori and the Treaty of Waitangi. Candidates must also have held a practising 
certificate as a barrister or solicitor for at least seven years. A full Position Description incorporating the relevant appointment criteria, 
and an Expression of Interest form, can be accessed via Te Puni Kökiri’s website at www.tpk.govt.nz

Expressions of Interest 

Please forward the completed Expression of Interest form and a current curriculum vitae to the Chief Executive of Te Puni Kökiri, 
PO Box 3943, Wellington, or email them to this email address: claui@tpk.govt.nz by 25 November 2013. 

For further information, or for a copy of the Position Description or Expression of Interest form, contact Ingrid Clausen at Te Puni Kökiri 
on telephone (04) 819 6062 or email claui@tpk.govt.nz

Solicitor
Immigration Sector

Expanding Immigration Advisory company based in 
Christchurch requires a dynamic person with a solicitors 
background to join our team with flexible hours available.

You may already be a licenced adviser; be busy with 
immigration qualifications at present; interested in 
becoming qualified; or interested in returning to work. 

We pride ourselves in providing outstanding client service 
and offering well researched solutions to our clients. 

The ideal applicant will have: 
 A diploma or graduate degree; 

 Must hold a valid practising certificate; 

 Enjoy working with people;

 Excellent communication skills;  

 A positive, can-do attitude; 

 Be goal orientated;

 A high proficiency in all MS office programmes

For further information please contact Victoria today!
victoria@heartlandimmigration.co.nz

or 021 969 055

Junior Criminal Lawyer
Public Defence Service, Hawke’s Bay
Vacancy 24876 

The Public Defence Service has a commitment to 
providing independent, high quality, timely, legal advice and 
representation in a full range of criminal cases including 
providing professional leadership of the Duty Lawyer service. 

Reporting to the Deputy Public Defender, Hawke’s Bay, your 
enthusiasm and skills will contribute to the delivery of high 
quality defence services within the Napier and Hastings 
Courts.  

This position presents an opportunity to contribute to a 
significant development in criminal defence services in 
New Zealand. In this role you will be able to advance your legal 
career in a busy, challenging and supportive environment.  As 
a Junior Lawyer you will have completed the Duty Lawyer 
Training Programme and have Category 1 approval. 

The Public Defence Service can offer you a commitment 
to your ongoing professional development, a competitive 
salary and the opportunity to make a contribution to the legal 
profession in New Zealand. 

For any enquiries, please contact Amit Malik on 
(06) 834 1681 or amit.malik@justice.govt.nz

To apply, please visit http://careers.justice.govt.nz and 
search vacancy 24876.  

Applications close Friday, 1 November 2013.

S I T UAT I O N S  VAC A N T
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By every measure, the Vero Centre  

is Auckland’s preeminent legal address. 

Now, with a range of cost-effective  

legal offices and barristers chambers 

available for lease, including spaces with 

existing high quality fit-outs, Vero can be 

confidently judged New Zealand’s best.

Auckland’s  
Best Location
– Res Judicata

Paul Dyson
m. +64 (21) 423-722

e. paul.dyson@colliers.com

Rob Bird
m. +64 (21) 358-188

e. rob.bird@colliers.com

Call us today to view 
the exciting leasing options available for prestigious 

whole floors and top quality legal suites.

Litigation Solicitor – 
Legal & Technical Services

Auckland, Hamilton, Wellington, Christchurch

Inland Revenue administers a wide range of Revenue 
and social policy legislation. The new Child Support 
Amendment Act 2013 which comes into effect in 
April 2014 will introduce profound changes to the 
child support scheme. 

The Legal and Technical Services business unit (LTS) 
of Inland Revenue provides legal and technical 
advice to Inland Revenue staff in a range of different 
contexts, including child support. We are currently 
looking to appoint solicitors in various centres across 
the country in order to cope with the influx of work 
anticipated as a result of the recent amendments. The 
successful applicants will ideally have experience in 
Child Support matters and have practical knowledge 
and experience of the processes and procedures of 
the Family Court. 

In this role you will work within a team of solicitors 
and/or technical advisors appearing in Court on a 
wide range of cases, specialising in Child Support 
matters. 

You will also assist in interpreting the new Child 
Support laws, advising the Commissioner on the 
most appropriate course of action and intervening 
where appropriate. Ideally, you will have knowledge 
and understanding of the principles and practices 
underlying New Zealand’s Child Support legislation 
and/or New Zealand’s Family Law system. Where 
business needs dictate the position may also involve 
litigation work in other Court jurisdictions. You will 
have a range of relevant litigation experience, will be 
confident to work autonomously and have excellent 
relationship management and conflict resolution 
skills. You can be counted on to meet deadlines, 
and produce work of the highest quality. Last but 
certainly not least, you are customer service focused 
and enjoy finding practical solutions to difficult 
problems.

In return, we offer (amongst other things) the 
opportunity to work on a range of high level, 
challenging and stimulating work, ongoing 
professional training and development and a good 
work/life balance. 

Send a cover letter, indicating your preferred 
location, and your CV to careers@ird.govt.nz. 

Should you require further information about these 
vacancies, call Shona Spicer on 04 8901548.

Applications close 5pm on 01 November 2013.

S I T UAT I O N S  VAC A N TTO  L E AS E
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