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All aboard!
Competitor collaboration to catch top 
graduate talent.
Cost cutting or crazy? You decide.
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I think there’s big opportunity for law � rms to have more of a social media 
presence. I guess if we were trying to attract young people to the profession 
we need to speak their language and hang out where they want to hang out.
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Collaboration between small- and 
medium-sized firms could be key to 
cutting costs and securing top gradu-
ate talent.

Seriously.
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From the Law SocietyFrom the Law SocietyFrom the Law SocietyFrom the Law SocietyFrom the Law Society

The print version of this year’s World 

Justice Project (WJP) Rule of Law Index arrived 
as the New Zealand Law Society was putting 
together this issue of LawTalk.

Once again, New Zealand 
has ranked highly and is the 
sixth best country out of the 
99 measured around the world.

Our country “stands out” 
as the strongest performer 
in the East Asia and Paci� c 
region, the WJP index says. 
New Zealand placed in the 
top 10 globally in six of the 
eight dimensions the index 
measures.

“Government agencies and 
courts are e�  cient, transpar-
ent and free of corruption. 
Constraints on government 
powers are effective, and 

fundamental rights are strongly protected.”
Notwithstanding the very good result for New 

Zealand, the Law Society will need to continue 
to be vigilant about rule of law matters.

The WJP index is not really going to delve 
into such issues as Parliament’s use of urgency 
or the use of “Henry VIII” clauses in statutes, 
where regulations can alter acts.

One area where the Law Society has expressed 
concern is the compliance of new legislation with 
the New Zealand Bill of Rights Act 1990. The rights 
and processes enshrined in this legislation are 
important and this will continue to be an area 
where we keep a close watch.

Retrospective legislation, which is not so com-
mon, is another area where vigilance is needed.

We can’t a� ord to be complacent and the Law 
Society will continue to be concerned about rule 
of law issues. It is an area where lawyers, the 
Law Society and the Rule of Law Committee 
play a vital role.

The need for continued vigilance is highlighted 

by looking at what has happened over the last 
three years on the eight dimensions the WJP 
index measures.

In 2011, New Zealand was � rst in the world 
for absence of corruption. It has now slipped 
to third place.

In the measure of constraints of government 
power, we have slipped from second to fourth 
place. In criminal justice we have moved from 
third to 12th place, fundamental rights third to 
seventh place and regulatory enforcement third 
to � fth. In civil justice we have moved from fourth 
to ninth place.

In two measures we have retained our 2011 
rank: with New Zealand staying in second placing 
for open government and 11th placing for order 
and security.

Another indicator of the need for vigilance 
is contained in some WJP index commentary 
about New Zealand.

“While the judicial system is independent 
and e� ective, there are relative weaknesses 
in the areas of accessibility of civil justice for 
marginalized populations,” it says. 

“The country’s ranking for criminal justice 
deteriorated slightly during the past year, with 
e� ectiveness of criminal investigations and 
equal treatment of criminal suspects standing 
out in particular as areas in need of attention.”

The New Zealand Law Society continues to 
demonstrate a strong commitment to debating 
and promoting the discussion of rule of law issues. 
One important aspect of this is the Law Society’s 
continuing input into proposed legislation and 
regulations, and into discussion papers presented 
by such organisations as the Law Commission 
and government departments.

Austin Forbes QC

New Zealand Law Society Rule of Law 
Committee Convenor

Austin Forbes QC

N Z  R A N KS  H I G H LY  F O R  RU L E  O F  L AW
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Woman at the helm
The Law Society of England and Wales has 
a new Chief Executive, Catherine Dixon, the 
Society announced on 14 August. Currently 
chief executive of the NHS (National Health 
Service) Litigation Authority, she succeeds 
Desmond Hudson. 

Ms Dixon joined the NHSLA, which man-
ages negligence and other claims against 
the NHS in England, in April 2012. There 
she is responsible for spending £75m a year 
on lawyers and paying out over £1bn in 
compensation.

No confidence vote
Hong Kong’s lawyers passed a vote of no 
con� dence against the Law Society President 
Ambrose Lam on 13 August.

The no-con� dence motion attracted 2,392 
votes, while 1,478 voted e� ectively in favour 
of the President.

The vote followed comments Mr Lam 
had made in support of a recent Beijing 
white paper on Hong Kong. The lawyers 
also voted for the President to withdraw his 
comments on the white paper and for the Law 
Society to issue a statement emphasising 
the importance of the rule of law and judicial 
independence.

Following the vote, Mr Lam did not com-
ment on whether or not he would resign.

Take action against Azerbaijan
The International Bar Association’s Human 
Rights Institute (IBAHRI) has called on the 
Council of Europe to take urgent action 
against Azerbaijan, it announced on 15 
August.

The call comes in the wake of what the 
IBAHRI describes as a “disturbing trend” 
of arresting members of Azerbaijan’s civil 
society.

The IBAHRI is urging the Secretary General 
to convoke an “urgent session” of the Council 
of Europe’s Committee of Ministers to draft 
a resolution condemning the recent arrests.

“It is disturbingly ironic that, at a time 
when Azerbaijan holds the chairmanship 
of the Council of Europe’s Committee of 
Ministers, the most dramatic crackdown of 
civil society in the country’s own jurisdiction 
is taking place,” IBAHRI Co-Chair Baroness 
Helena Kennedy QC says.

“Rather than representing the democratic 
values of the Council of Europe and upholding 
the essential freedoms guaranteed in the 
European Convention on Human Rights, 
Azerbaijan is undermining them.”
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It may seem counter-intuitive to band

together with your competition when it comes 
to recruitment, as what essentially di� erentiates 
one � rm from another is its people.

Since accounting � rms operate on a service 
model similar to law � rms, lawyers may be able 
to learn a trick or two from their professional 
cousins.

In New Zealand middle-tier accounting � rms, 
structured like medium sized law � rms, have 
allowed common sense to override competi-
tiveness and have banded together to create a 
new recruitment model that streamlines their 
recruitment processes and cuts costs.

At a meeting of the middle-tier accounting 
� rms – including Staples Rodway, BDO, WHK 
Crowe Horwath and Grant Thornton – the 
conversation turned to recruitment. From that 
conversation, four years ago, a unique initiative 
was born.

Michelle Strawbridge, who has received a 
Human Resources Institute of New Zealand 
Auckland HR Award for her involvement in this 
project, says due to similar “pain points” in 
recruitment, the accounting � rms decided to 
pool psychometric testing resources.

The � rms worked with a psychometric testing 
provider to work out a test that would cover all 
their needs, explains Ms Stawbridge, who is Senior 
Manager, People and Culture, for Staples Rodway. 

Technically, the system had to ensure privacy 
and con� dentiality were always maintained.

The system they developed was that when 
a candidate sits the test for one of the � rms, 
the results are put on the cloud. If that candi-
date applies to another � rm, their results are 
retrievable.

So a candidate can now apply to all four � rms, 
but is only tested once. The � rms also arrange their 

Collaboration between small- and medium-sized 
fi rms could be key to cutting costs and securing 
top graduate talent.

All aboard!All aboard!
Seriously.

Paul
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By  Rachael

Breckon

graduate recruitment drives to 
run simultaneously each year.

Huge efficiencies
This system has successfully 
worked for three graduate 
campaigns – creating huge time 
and cost e�  ciencies. Staples 
Rodway’s testing spend has 
decreased by 50%, application 
numbers have increased by 60% 
and the time to hire has reduced.

“I am very much into � ying 
the � ag for working collabora-
tively with your competitors to 
gain a win for all,” Ms Straw-
bridge says. “I really think there 
is scope for law � rms to do this. 
I encourage others to tap into 
that collaborative networking.”

The model, which means that candidates have 
a much faster and less stressful experience at the 
recruitment stage, is also helping the middle-tier 
group with employment branding.

Working together allows them to compete with 
larger � rms for talent, and promote a medium-
sized accounting � rm as an exciting place to 
work o� ering an excellent career path.

Employment branding collaboration
Paul Jacobs considers himself an “employment 
branding activist”. Creator of Jobgram, Mr Jacobs’ 
LinkedIn page states he “is on a crusade to create 
a totally new experience for job seekers; to make 
job advertising more interesting, engaging and 
entertaining – less like death notices.”

He also advocates that small and provincial 
law � rms could work together more e� ectively to 

promote the bene� ts of a career 
in law outside the big � rms.

Mr Jacobs thinks there are 
opportunities for smaller � rms 
to collaborate more together, 
potentially setting up a con-
glomerate presence on social 
media to promote a small � rm 
or provincial career in law.

Using social media
“I think there’s big opportunity 
for law � rms to have more of a 
social media presence. I guess if 
we were trying to attract young 
people to the profession we 
need to speak their language 
and hang out where they want 
to hang out,” he says.

This could mean that law 
� rms extend traditional recruitment methods 
such as career fairs and bullet point advertise-
ments and better utilise digital recruitment 
methods – such as Facebook or LinkedIn.

This could be on an individual or � rm level 
as in this day and age prospective candidates 
are likely to not only google the � rm, but also 
prospective colleagues, Mr Jacobs says.

He suggests thinking of social media channels 
as an email subscription, which helps you to get 
in front of people all the time. But, to get in front 
of people you have to “show-up”.

“You have to update regular content,” he says.
Although updating a social media page may 

seem a frivolous distraction from legal work, 
being in front of people and illuminating your 
company’s values might give a � rm a competitive 
edge during its next recruitment round.

All aboard!All aboard!
I am very 
much into 

� ying the � ag 
for working 

collaboratively 
with your 

competitors 
to gain a win 

for all
—  Michelle

 Strawbridge
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And Mr Jacobs recom-
mends a firm should at 
least be on LinkedIn.

“Do they have be on 
Facebook? I am not sure. 
But they do need a com-
pany page on LinkedIn and 
they need to link it from the 
website,” he says.

“ When a candidate 
has to choose between [a 
large law � rm] and a � rm 
down the road with four 
people, they may choose 
to go with the four people. 
There might be something 
that resonates there,” he says.

Positive human experiences
“Whether on social media, or not, it is just about 
humanising what they do. I think that is really 
important. Put a face to their � rm to think about 
what we are going to communicate with any 
job seekers out there, it has got to be positive,” 
he says.

“It’s got to be human. It’s got to be profes-
sional. It’s got to be approachable.”

“If law � rms don’t have a website it doesn’t 
send the right message,” Legal Personnel’s 
director Judith Eller says.

“It says you are not up with the times of the 
day, you are not progressive, you are not using 
technology.

“A comment from a [recent] candidate who 
checked out a potential employer’s website was 
that the website said that they had worked for 
a � nance company and that company has gone 
belly up.

“The candidate says they 
may have been a client, 
they might have been a 
really good client and they 
might have done really 
good work but, actually, 
the directors are now in 
prison. So it doesn’t send a 
good employment branding 
message and may bring 
into question who you want 
to be associated with.”

“A website should also 
show all sta�  members. 
This allows potential can-
didates to see the range of 

people they could work with at the � rm, especially 
younger candidates,” Legal Personnel’s recruit-
ment consultant Lee Scott says.

“Clients want to deal with people that they 
like, people who are friendly people that they 
can relate to and so does a candidate. They want 
to have an engaging, personable, value-based 
environment to work in.”

The right fit
It is important to assess if a candidate is going 
to � t with your � rm’s culture.

Sue Jones from KSJ Associates says law � rms 
would bene� t from concentrating less on academic 
grades and more on what the drivers are for the 
graduates they hire.

“I’ve worked with a few young lawyers of late 
who became disillusioned with their career after 
a year in their roles – sadly for them (as it’s a 
huge investment of their money and time to get 
a law degree),” she says.

“I’m an advocate of emphasising ‘� t’ when 

Recruitment tips
• Have a detailed brief.
• Consider the candidate’s potential 

within the � rm. Does the job o� er 
growth? Where would you like that 
person to be in the � rm in � ve years? 
Do they have that potential?

• Be clear on your � rm’s culture and 
values. Do they � t the culture of the 
� rm?

• Get back to all candidates.
• Write an ad to attract a candidate, 

not to sell a job.
• Make sure that you are clear on 

recruitment costs.

Perhaps the PR of PR is out of control, 

and marketing people have up-sold their 
worth – to the point of ridiculousness. Or, 
perhaps, the television-raised generations 
have the expectation that anything and 
everything desirable has a pretty public face? 

Whatever way you look at it, employer 
branding is now “a thing”, with Facebook, 
Nike, and Google among companies who 
employ people to not only market to future 

customers, but also to future employees.
For small � rms, with solid client bases, that 

might not have needed to advertise services 
in communities where everyone knows them, 
the ability to succession plan and attract 
new talent may hinge on promoting their 
brand to potential employees.

Key elements to an employer brand 
strategy include things like:
• consistent messaging;

• developing and communicating your value 
as an employer; 

• getting all sta�  on board;
• making sure your people (all your people) 

are present in marketing;
• show what work opportunities your � rm 

will provide; and
• show what training and development 

a career with your organisation o� ers.

The rise of employer branding
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recruiting. It’s vital to have the ability and the 
grades are important but they are not necessarily 
the only factor.”

She says a prospective candidate’s values are 
key, and employers need to know why they are 
a good match for their environment?

A values match is a key driver to a � rm’s 
retention.

Unfortunately assessing � t is not an easy task.
Some recruiters LawTalk spoke to advocate a 

casual co� ee with the team after key competencies 
are assessed in an initial interview. Others suggest 
softer questions, like what was the last � lm you 
watched? Or what music do you listen too? Tell 
me about your best manager? Do you prefer 
open plan? Do you prefer to work in an o�  ce?

One recommended bringing in sta�  members 
(of any level) who may have a knack for sussing 
a person out, or are from the same generation as 
the candidate, and maybe able to pick up social 
cues or inconsistencies that may not be noticed 
by an older (or younger) interviewer.

Andrea Twaddle is a former HR consultant 
who retrained as a lawyer and is now a director 
at Davidson Twaddle Isaac Lawyers.

She says instinct remains a signi� cant factor 
in assessing team � t.

“At our � rm, we were not advertising when 

approached by a number of law students for 
work. The graduate we hired stood out on paper 
and in person. We were immediately con� dent 
that she would be a valuable addition to our � rm.

“It can be useful to involve those who the new 
employee will be working with in the recruitment 
and induction process to help ensure that the 
new employee has a good understanding of the 
culture of the � rm.

“Being a modern, boutique � rm, we have 
clear values and objectives agreed between the 
directors. We are fortunate that this makes the 
decisions about potential ‘� t’ of a candidate 
immediately apparent.”

Know what you want
Legal recruitment agents are still being asked 
to � ll positions with minimal information and 
vague job descriptions.

Kirsty Spears, legal recruitment consultant 
at Mcleod Duminy Careers, says law � rms need 
to know exactly what job they are trying to � ll.

“What is the aim of the role? Is it a replacement 
for somebody? Do you have too much work and 
just need a bum on the seat? Is it that you want 
the person to be able to become a leader in the 
company eventually? Is it a bit of a succession 
plan?”

Jlegal director Damien Hanna speaks along 
similar lines. He says that the quality of the 
brief that a recruitment agent is given is vital to 
getting the best candidate. Recruitment agents 
need to understand the quality of the � rm and 
progression within the � rm, the culture and the 
personalities within that work place.

“If we have enough information and the right 
information we can sell it to the candidate better,” 
Mr Hanna says.Andrea

Twaddle

7LawTalk 849 · 29 August 2014 ·



been advising clients in relation to their 
residential, commercial and rural property 
projects – including advice relating to real 
estate law, ownership structures, trusts, body 
corporates and subdivisions. Tim Brown 

has joined the business team as a senior 
associate (business). He has corporate and 
commercial experience across many di� erent 
sectors, including advising clients in the 
energy and telecommunications sectors. 
Tim specialises in investment law issues 
such as capital raising and employee share 
schemes, and also advises on commercial 
contracts, shareholder agreements, joint 
ventures, business acquisitions, restructuring 
and general corporate governance. Tim 
has 10 years’ experience at large law � rms 
in New Zealand and London and as part 
of a large in-house legal team at British 
Telecommunications in London.

London barrister Toby 

Gee has joined Minter 
Ellison Rudd Watts’ 
Wellington o�  ce as a 
special counsel. Toby 
has more than 20 years’ 
experience specialising 
in insurance, profes-
sional negligence, 

commercial, engineering and construction, 
product liability and medico-legal litigation. 
He has a particular interest in complex cases 
involving technical or scienti� c evidence. 
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shots. You can � nd the dimensions of an image 
in Windows by right clicking on an image � le, 
going to ‘Properties’, and clicking on ‘Details’, 
or on a Mac by right clicking on the image � le 
in the Finder and clicking ‘Get Info’. JPEG or 
TIFF formats are acceptable, BMP or GIF are 
unacceptable. If digital � les are unavailable, 
hardcopy photographic prints of minimum 10cm 
x 15cm may be sent to LawTalk, DX SP20202 or 
PO Box 5041, Lambton Quay, Wellington 6145. We 
will endeavour to return hardcopy photographs, 
provided a return address is included.

O N  T H E  M O V E

Steve Keall has com-
menced practice as a 
barrister at Park Cham-
bers in Auckland. Steve 
is a civil and commer-
cial litigation lawyer 
with a specialisation in 
insurance. He is also an 
accredited mediator.

Simpson Grierson 
has appointed Lizzy 

Wiessing as a senior 
associate in its Welling-
ton local government 
and environment team. 
Lizzy has a particular 
interest in rating and 
valuation law, and 

experience in local government funding, 
judicial review litigation, and district planning 
processes and resolution of appeals. She 
started her career in local government as a 
strategic policy analyst at the Western Bay 
of Plenty District Council.

Three lawyers have 
recently joined Cavell 
Leitch. Tracey Wills 

has joined as a senior 
associate (banking) 
and leads the banking 
team. Before joining 
Cavell Leitch, Tracey 
worked for 12 years 

as in-house counsel for the ANZ Bank and 
then for the banking team in a national New 
Zealand law � rm in Wellington where she 
provided advice to banks and other � nancial 
sector organisations and corporates. Tracey 
has broad experience in general corporate 
banking, commercial transactions, securities 
and regulatory law, mergers and acquisitions 
and corporate governance work. Janine 

Ballinger has joined the property team 
as a senior associate (property). Janine is 
a specialist property lawyer with experi-
ence in relation to a wide range of property 
projects. For more than 12 years she has 

Steve KeallSteve Keall

Lizzy WiessingLizzy Wiessing

Tracey WillsTracey Wills

Toby GeeToby Gee

Janine BallingerJanine Ballinger

Tim BrownTim Brown

This is the height of the world’s 

largest legal document, according to 
Guinness World Records online.

The document is an insurance policy 
measuring 9 metres by 6 metres. It 
was issued by ING Asigurari de Viata 
(Romania) and signed in Varna (Bul-
garia) on 15 March 2008.

Mr Bram Boom, who was going into 
retirement after being the General 
Director of ING Romania, signed the 
policy, and it was a surprise for him. 

METRES

Continued on following page ...
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Bronwyn Arthur, Canterbury

 Earthquake Recovery Authority’s
 (CERA) chief legal advisor, says the B (CERA) chief legal advisor, says the B

organisation has until mid-2016 to make as 
much di� erence as it can for Christchurch.

In April 2016 the Canterbury Earthquake 
Recovery Act 2011 (CER Act) is revoked. As 
CERA was created by an Order in Council, it 
does not automatically expire at the same 
time as the Act but both the legal team and 
CERA probably have a limited life span.

“For the next 18 months we will be very 
busy with construction contracts and pro-
curement for the Anchor Projects. We will 
be dealing with land issues including future 
use for the ‘residential red zone’ properties 
that the Crown owns; inputting to the district 
plan review, which is being undertaken by 
a hearings panel established under the 
CER Act; assisting with a recovery plan for 
Lyttelton; assisting with judicial reviews of 
the use of the CER Act powers and providing 
for the transition to whatever is coming after 
CERA,” she says.

Ms Arthur, who graduated from Victoria 
University in 1984 with an LLB Hons and a 
BA in Anthropology and later an LLM, was 
seconded to CERA for four months from 
the Crown Law O�  ce to assist with the 
establishment of CERA. This secondment 
stretched to 10 months and since January 
2012 she has been the chief legal advisor 
now leading an eight person legal team.

“I am very proud of what we have achieved 
as a team given the diverse range of work 
we have had to cover in such a short time” 
Ms Arthur says.

Before her appointment, Ms Arthur was 
the Team Leader of the Natural Resources 
Team at Crown Law, spent 15 years as Crown 
Counsel and worked for the Ministry for the 
Environment for eight years as a solicitor 
where she gained expertise in the Resource 
Management Act 1991. She also held various 
roles in private practice law � rms.

CLANZ award
One of the highlights of her career came 
when she was the 2012 winner of the CLANZ 

Bronwyn
Arthur

Making a positive difference for Making a positive difference for 
Christchurch peopleChristchurch people

Chapman Tripp Public Sector 
In-House Lawyer of the Year.

This honour was awarded 
to Ms Arthur in recogni-
tion of the daunting task 
she had to carry out of 
providing interpretation 
and conveying application 
of the CER Act in a national 
scenario that had led to a 
state of national emergency 
being declared.

When CERA was being formed, 
Ms Arthur says there was no prec-
edent as to how to run the 

By Elliot Sim

Continued on 
page 11...
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He is also an accredited mediator through 
ADR Group (UK) and LEADR (NZ). In the 
United Kingdom, his insurer clients include 
AIG, Allianz, Aviva, the Medical Protection 
Society, QBE and Zurich. He has acted for 
large international public companies includ-
ing Siemens and Bosch, public bodies such 
as the United Kingdom’s National Health 
Service and local authorities.

Ben Eagleson and Tim Neill have been 
made associates of Holland Beckett Lawyers. 
Ben specialises in commercial law, with 
experience in insolvency, civil litigation and 
disputes resolution, company law, property 
law and employment law. He joined Hol-
land Beckett in March 2010. Before that he 
worked for Carter & Partners in Auckland. Tim 
specialises in transactional property work, 
including conveyancing and subdivision, 
business sale and purchase, trust company 
and partnership matters, estate planning and 
asset protection. He has particular interest 
in land development and subdivision as well 
as e� ective asset structuring and succession 
planning. Tim joined Holland Beckett in 2010.

Commercial property and projects lawyer 

James Riddoch has become a principal of 
Greenwood Roche Chisnall, based in Christch-
urch. James focuses on developments, leas-
ing issues and telecommunications, and 
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Ben EaglesonBen Eagleson

James RiddochJames Riddoch

Mark AndersonMark Anderson

Susan BaasSusan Baas

Ian BeckeIan Becke

Tim NeillTim Neill

Law students are not being taught 

win-win at law school and lawyers are failing 
to collaborate and build trust in business 
relationships.

This was the message at a recent Contract 
Outcomes seminar hosted by CLANZ in Wel-
lington with guest speaker Tim Cummins, 
CEO of the International Association for 
Contract & Commercial 
Management (IACCM).

Research conducted by 
IACCM shows many lawyers 
are seen as adversarial and 
this is out of step with the 
increasing focus within 
organisations on building 
strong networks of trust.

Mr Cummins encouraged 
the 65 in-house lawyers in 
the room to focus more 
on the performance principles underpin-
ning contracts rather than focusing on the 
“failure” provisions such as liabilities and 
indemnities.

In an environment where 35% of all con-
tracts underperform and 65% of megaprojects 
fail, in-house lawyers should question what 
value they are adding to the contracting 
process. Contracts are economic assets 

Develop your contracting 
competence

• Problem solving
• No-blame culture
• Joint working
• Communication
• Gain and pain sharing
• Mutual objectives
• Performance measurement
• Continuous improvement

rather than legal instruments and should 
result in mutual bene� t for both parties to 
the contract.

Mr Cummins described the shifting role 
for lawyers as one where lawyers understand 
their role, develop their contracting compe-
tence and understand that they must help the 
organisation meet its goals and objectives.

The average organisation spends 70% of 
its revenue on external suppliers so relation-
ships need to be strong to ensure the desired 

outcomes are achieved. 
Involving lawyers earlier 
in the contract process 
creates two bene� ts – the 
time from inception to 
signature reduces by 20% 
with more time frontloaded 
on negotiation rather than 
drafting and the frequency 
of claims and disputes drops 
by 25%.

IACCM has around 
30,000 members across 156 countries and 
provides insight into leading-edge contract-
ing and relationship management skills and 
processes. Many delegates commented that 
the seminar provided a fresh way of thinking 
about contract outcomes and Mr Cummins’s 
presentation can be viewed on the CLANZ 
website at www.clanzonline.org/cpd-seminar-
who-should-own-contract-outcomes/Continued on following page ...
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industries. Susan combines a commercial 
and projects background with specialist 
regulatory and health and safety experience. 
Mark Anderson has joined the � rm as a 
senior lawyer. Mark is a commercial property 
lawyer with particular experience in com-
mercial developments, Treaty settlements 
and public sector projects. Infrastructure 
and commercial property specialist Ian 

Becke has joined Greenwood Roche Chisnall 
from a leading Sydney � rm. Ian is a senior 
lawyer based primarily in Auckland, and 
has experience in the public sector, project 
structuring and property development.

Mike Kemps became a partner of KempsWeir 
on 1 August after being with the � rm since 
2010. Mike’s focus is commercial and com-
pany law although he also has experience 
dealing with a wide range of property and 
trust matters.

Chris Hogg has 
joined LangtonHud-
sonButcher as a senior 
associate. Chris has 
practised employ-
ment law for over 
15 years; working in 
New Zealand and the 
United Kingdom. Chris 

has particular experience in complex and 
highly contentious litigation, including 
discrimination and restraint of trade issues.

organisation let alone the legal team, and 
with the CER Act only valid for � ve years, 
she admits it has created some “amazing 
challenges” – good and bad.

To begin with, CERA was only expected 
to comprise of 50 to 70 people, she re� ects. 
It is now more like 400 and working along-
side people with little to no experience in 
government departments means there was 
confusion in legislative processes.

Amazing job
“I think CERA has done an amazing job 
in trying but exhilarating circumstances. 

Certainly things could have been done better 
and some will argue that CERA has been 
involved in things it shouldn’t have, but 
overall I consider CERA has made a very 
positive di� erence to the people of greater 
Christchurch,” Ms Arthur says.

It was never intended, she says, when 
CERA was established that it would be 
purchasing over 7,000 properties in the 
worst a� ected areas or would be taking the 
lead on building major civic institutions.

“CERA’s role has developed as circum-
stances have changed. I think we are now 
moving into a new phase of working much 

closer with the local authorities to ensure 
there is a smooth transition,” Ms Arthur says.

Once the CER Act is no longer in force, 
Ms Arthur says she will be having a “long 
holiday as the pace has been relentless” 
and she can’t see that changing in the next 
18 months.

“After that, I don’t know, but given the 
unusual experiences I have had since being 
at CERA I now feel I can take on most legal 
challenges when it comes to setting up a 
team and working without precedents,” 
she says.
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also has experience in the development of 
social housing. He has most recently been 
assisting Housing New Zealand with its 
$1billion Canterbury Earthquake Recovery 
Programme. Energy sector lawyer Susan

Baas has joined the � rm as a principal, 
working out of the Wellington o�  ce. Susan 
has many years’ experience in senior in-house 
roles in the electricity, gas and petroleum 

Profi le: Bronwyn Arthur

On the Move, Continued Chris HoggChris Hogg

Cameron Madgwick

Tim Cummins, CEO of the International Association 
for Contract & Commercial Management (IACCM) 
speaks at the recent Contract Outcomes seminar 
hosted by CLANZ in Wellington. Photo by Daz Yang.

Special Conditions for new construction contracts standards

Download introductory information from www.derekfirth.com or email dsfirth@ihug.co.nz

nzs 3910:2013 Construction · nzs 3916:2013 Design and Construction · nzs 3917:2013 Term Maintenance

Apology
In LawTalk 848 (15 August) we ran an 

item about Cameron Madgwick being 
appointed the Chief Executive O�  cer of 
the Petroleum Exploration and Production 

Cameron Madgwick

Association of New 
Zealand. The wrong 
photo was placed with 
this item. The photo 
was, in fact, of Justice 
Cameron Mander. 
LawTalk apologises 
for this error.

Minter Ellison Rudd 
Watts partner and 
former New Zealand 
Telecommunications 
Commissioner Dr Ross 

Patterson has been 
appointed by the Qatar 
Minister of Information 
and Communications 

Technology as a member of the Qatar Appeals 
Advisory Committee. The Committee is 
responsible for reviewing � nal decisions of 
the Communications Regulatory Authority, 
including disputes between service providers, 
disputes between service providers and 
other parties, and other CRA decisions that 
regulate the sector or implement the law.
Six lawyers have been appointed among the 
26 commissioners on the new Register of 
Development Contributions Commissioners. 
“These commissioners will serve as a panel 
to ensure transparency and accountability in 
the charging of development contributions,” 
Associate Local Government Minister Peseta 
Sam Lotu-Iiga said when announcing the 
appointments. The appointments follow the 
passing of the Local Government Act 2002 

P E O P L E  I N  T H E  L AW

Dr Ross PattersonDr Ross Patterson
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Amendment Act (No 3) 2014, which came into 
e� ect on 8 August. The six lawyers are Helen 

Atkins, Simon Berry, Paul Cooney, 
Alan Dormer, Philip Milne and Cindy 

Robinson. Helen is an environmental and 
local government law specialist at Atkins 
Holm Majurey. She is an RMA commissioner, 
a current board member of the Environmental 
Risk Management Authority and has previ-
ously chaired the Wellington Branch of the 
New Zealand Planning Institute. Simon is 

one of the founding partners of Berry Simons 
and specialises in environmental law. He 
has also been in practice as a specialist 
environmental law barrister. Paul is a partner 
of CooneyLeesMorgan and acts as senior 
legal advisor to several territorial authorities. 
Paul is an RMA commissioner and has been 
a member of the Casino Control Authority. 
Alan is barrister at Shortland Chambers and 
specialises in public, environmental and 
local government law. He also teaches the 

“Making Good Decisions” programme for 
RMA commissioners. Philip is a lawyer with 
many years’ experience in local government 
and environmental law. He is a barrister at 
Waterfront Chambers in Wellington. Cindy 
is a Christchurch barrister and the director 
of a resource management consultancy � rm. 
She has experience as a board member and 
chairman of Arts Centre of Christchurch Trust 
and was previously a partner of Duncan 
Cotterill.

People in the law, Continued

With 160 people attending, an event 

to honour and thank people who provide 
voluntary service to the New Zealand Law 
Society in the Auckland region proved a 
great success.

The event was 
organised by the 
Auckland branch 
and was held on 
6 August at The 
Northern Club.

The Auckland 
branch President, 

Tim Jones, and the branch Manager, Glenda 
Macdonald, both spoke at the event and 
thanked the volunteers. 

More than 300 Law Society volunteers are 
based in Auckland. This includes lawyers 

who sit on national law reform committees, 
Auckland standards committee members – 
both lawyers and lay people – Auckland 
branch Council members, Auckland branch 
Young Lawyer Committee members, various 
big � rm representatives who provide support 
for branch and NZLS CLE Ltd learning and 
education, cost assessors, lawyers who are 
on the Law Society’s section 30 interview 
panel group, lawyers who have contributed 
by way of CLE , section committee members 
based in Auckland and lawyers who support 
the branch generally.

Volunteers thanked

[left] At the Auckland function to thank Law Society volunteers Dr John Turner (left) 
and Brianna Parkinson

[Above] Among the guests at the Auckland function to thank volunteers (from left) 
Paul Sills, Aaron Loyd and Clive Elliott. 
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Computer
Investigations

Computer
Forensics 
NZ Ltd

Data Recovery 

Since 19990800 5678 34
0800 LOST FILES
www.datarecovery.co.nz

Five judges will be recognised 

at a Waikato Bay of Plenty branch dinner 
next month.

The dinner will be held in the Mon-
arch Room of the Princes Gate Hotel, 
Rotorua, on 12 September. Drinks will 
be at 6:45pm for a 7:30pm dinner.

The dinner is in recognition of the 
appointment of Judges Armstrong, 
Bergseng, Pidwell, Ronayne and Skel-
lern to the Bench and as an acknowl-
edgement of their ties to the Rotorua 
community.

Rotorua bar dinner

Tiaan Nelson and Matt Buddler won 

the � nal of the inaugural John Haigh QC 
Memorial Moot, which attracted a capacity 
crowd to High Court room 1 in Auckland.
As counsel for the respondents, they defeated 
the appellant’s team of Mitchell Baker and 
Michael Greenop following intense question-
ing from the panel of three judges, Justices 
Harrison, Moore, and Toogood. Mr Haigh’s 
widow, Sue Haigh, presented a shield to 
the winners. 

Former Governor General Sir Anand 
Satyanand opened the proceedings and 
paid tribute to John Haigh QC, the leading 
barrister in whose memory the competition 
was named.

The moot problem, written by senior 
lecturer Kris Gledhill, focused on the issue 
of direct corporate and employee liability for 

manslaughter. The issue of direct liability for 
corporations is unclear under the Crimes Act 
1960 which, although it appears to require 
a human perpetrator, was adopted before 
the concept of corporate liability was fully 
accepted by the law.

The policy issue addressed by the students 
was: “When should corporations or their 
employees be liable for gross negligence 

causing death?” An expert opinion was 
given by Isaac Hikaka of Lee Salmon Long.
A fund to endow the John Haigh Moot has 
been established by the class of 1970, of which 
Mr Haigh was a member. Anyone wanting 
to make to the Memorial Fund can contact 
Catherine Davies 022 396 4661, Catherine.
davies@auckland.ac.nz. 

Inaugural 
John Haigh QC 
moot

Haigh moot winners Tiaan Nelson (left) and Matt Buddler with Sue Haigh.

Dear Editor,

Without wishing to detract from the thesis 
espoused by Dr Gallavin (LawTalk 845, 4 July 
2014), the pro bono contribution of some of 
the profession is wider than he portrays:
• partners and employers of those doing 

legal aid work subsidise that work – a 
pro bono contribution;

• many lawyers provide pro bono or reduced 
rate fees advice to those unable to a� ord 
full fees; 

• many lawyers advise not-for-pro� t organi-
sations pro bono or at reduced rates; and

• many practitioners (not just litigators) 

do much community pro bono work, such 
as providing advice at Community Law 
Centres, Citizens’ Advice Bureaux and 
serving on the executives of community 
not-for-pro� t organisations.

Another issue that Dr Gallavin does not 
address in respect of criminal and family court 
work is the regressive e� ect the restrictions 
on legal aid work have on experience, skills 
and background of the pool of candidates 
for future appointment as criminal and 
family judges.

Mark von Dadelszen
Hastings

Letters to the EditorLetters to the EditorLetters to the EditorLetters to the EditorLetters to the Editor
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Steve Keall has commenced practice as 
a barrister at Park Chambers in Auckland.

Park Chambers, 23 Victoria Street East, Auckland

PO Box 206 Shortland Street Auckland 1140

Telephone: (09) 379 9780

Mobile: 0223 179 127

Email: stevekeall@stevekeall.com

Steve is an experienced litigation lawyer with specific 

expertise in civil and commercial disputes, and insurance. 

He has over 14 years of New Zealand and international 

experience, including eight years in the London market 

acting for reinsurers, insurers, intermediaries and also 

corporate and individual policyholders.

Steve offers a high quality and good value service, 

delivered with energy and enthusiasm.

“I enjoy collaborating with clients to devise a strategic 

and commercial solution to any issues they may be facing.”

Dunedin
Kelsi Emma Louise Anderson 
Michael Hubert Austen 
Emma Jane Burke 
Yung Chee (Kenneth) Chong
Solveig Janet Cyphers 
Jennifer Muriel Hale 
Tobias Rupert Holborow
Michelle Jane Macdonald
John Vaughn Mezger 
Sarah Jane O’brien
Tenille Jocelyn Simpkin 
Samuel Raymond Wells 
Kate Kimberley Wilkinson 

Christchurch
Ulia Sergeevna Ash
Aishwarya Sarkar Bagchi
Geraldine Ann Biggs
Beatrix Ann Yee Chin
Aurora Helena Beaumont 
Christensen
Young Mee Clancy
Rebecca Julia Cook
Sarah Elizabeth Copeland
Anna Louise Davidson

Dayle Linda Gibson
Fiona Maire Keall Henderson
Hannah Theresa Howard
Mei-Chien Huang
Lillee May Reid Hunt
Jennifer Ann Jones
Rebecca Elizabeth Lawrie
Rebecca Frances Maynard
Julia Alice McKeown
Rachel Anna McMillan
Carly Elizabeth Moor� eld
Nathan Troy O’Brien
Kate Bridget Rattray
Andrew Godfrey Rutherford
Jasveet Singh Sandhu
Sophia Sim
Joshua Ian Taylor
Georgina Hauke Thomas
Rachel Lisa Trangmar
Craig Matthew Wakelin
Deemah Zaghmout

Auckland
Benjamin James Alderton
Epifania Alesana
Sheryl Sunayna Ali
Hasan Almashat

Patrick John Anderson
Kirsty Marie Armstrong
Tanya Noamaleniu Asa
Elynn Tupou Ta’Anea ‘Atiola
James Michael Bardsley
Peter Desmond Bates
Alexander David Paul Boock
James Alexander Bull
John Edward Carr
Chu Fung Chan
Anna Cherashina
Augustine Hon Hang Choi
Hannah Germaine Clark
Yatu Cui
Alison Coral Cupples
Lucy Marie Deane
Shelby Kristen Espin
Lisa Vaometo May Fox
Elisha Fane Friedlander
Charles Edward Graham
Abigail Charlotte Catherine 
Hall
Harry Samuel Hallett-Hook
Wesley Michael Hite
Joo-Hi Hong
Keith Suasami Arthur 
Hopkins
Bree Danielle Huntley

Mark William Ibrahim Isaac
Shafe’een Asshiyana Janif
Akatu Ramona John
Helen Kathryn Johnson
Mark Bradley Kantor
Hory Karnik
Jason John Kelly
Kevin Barry Lamb
Tessa Jane Leake
Pei-Fen Lee
Victoria Charmain Lee
Jonathan Neil Le Leu
C o r a l  M e r i  Ta u t o a 
Linstead-Panoho
Rory Valentine Macdonald
Kate Macey
Catherine Melissa Mason
Amy Catherine McCormick
Timothy James McGuigan
Isabelle Emily McKay
Roimata-Aroha Awhimate 
Gabrielle Mitchell
Akesa Elaine Motuliki
Oliver Frances Newman
Te Rina Frances Noon
Caitlin Alice Oxnam
Anna Park
Thomas Power

Arlene Price
Mansi Nitinkumar Rathod
Namrata Sathyan
Jessica Maire Sheridan
Nazli Shojei
Brian Richard Smith
Gareth Douglas Smith
Abhijit Trikannad
Dominique Anne Unkovich
Rhys Thomas Van Stipriaan 
Luiscius
Bryan Ernesto Ventura
Jiawan Wang
Jessica Margaret Warn
Catherine Jia Lin Wei
Kathy Qingya Wen
Evan Perry Whetton
Courtenay Marlene Whitford
Sarah Louise Elizabeth 
Wilson
Dominique Wong
G e o r g i n a  M a r e e 
Woods-Child
Jieun Yang
Chaojie Yao
Edwin Weng Fai Yong
Zhirong Zhou

Welcome to the profession
The New Zealand Law Society welcomes the following recently admitted lawyer to the profession.
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Legal Accounting Bureau 
provides comprehensive, 
accurate, efficient and timely 
management of solicitors’ 
trust accounts.
Outsourcing the management 
of your firm’s trust account 
has many advantages.

Powered by juniorPartner.
Practice Management software you can trust.

Kathy Kell
kathy@accountingbureau.co.nz
Ph 09 444 1044 
Fax 09 929 3203 
www.accountingbureau.co.nz

· Save time and money
· Always know your trust account 

is balanced and your month end 
certificates are filed on time

· Our service is completely secure 
and confidential

· Trusted professionals with over 
20 years’ experience

· 62 law firms currently use our 
services

New Zealand women lawyers and law 

� rms were prominent at this year’s Aus-
tralasian Women in Business Law Awards, 
which were presented in Sydney on 7 August.

This included gaining the award for “Best 
� rm for diversity by Australasian � rm”, which 
Simpson Grierson won.

The other New Zealand winners were:
Individual awards

Best in capital markets: Pip Greenwood, 
Russell McVeagh.
Best in real estate: Kerry O’Donnell, Anderson 
Lloyd Lawyers.
Best in TMT: Karen Ngan, Simpson Grierson.
Best in workplace relations, employment 
and safety: Phillipa Muir, Simpson Grierson.
Rising star - � nance: Deemple Budhia, Russell 
McVeagh.
City awards

Auckland: Kensington Swan.
Christchurch: Anderson Lloyd Lawyers.
Wellington: Russell McVeagh.
In-house awards

International Financial Law Review award: 
Mariette van Ryn, Westpac.
Firm awards

Most innovative � rm: Simpson Grierson.
Best mentoring programme by Australasian 
� rm: Minter Ellison Rudd Watts.
Best Australasian � rm for talent manage-
ment: Anderson Lloyd Lawyers.
Best New Zealand � rm for women in busi-
ness law: Kensington Swan.

Women in 
Business 
Law Awards

Notable Quote

Justice is the insur-
ance which we have 
on our lives and 
property. Obedience 
is the premium which 
we pay for it.  
 — William Penn

The NZLS Library, legal research and document delivery 
service is fast, e�  cient and thorough.

With our extensive resources we can provide comprehensive 
cost-e� ective searches of case law and commentary both in 
New Zealand and internationally.

FOR MORE INFORMATION ABOUT OUR 
SERVICES :
www.lawsociety.org.nz/home/for-lawyers/law-library/
services

AUCKLAND 
auckland@nzlslibrary.org.nz�09 304 1020
WELLINGTON 
wellington@nzlslibrary.org.nz�04 473 6202
CANTERBURY 
canterbury@nzlslibrary.org.nz�03 377 1852
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Practising WellPractising WellPractising WellPractising WellPractising Well

I will fully admit that we 

psychological health profes-
sionals always appear to have 
discovered yet another diagnosis. 
It appears that way, because there is a lot 
of it going on. Problem behavior in children 
– ADHD. Shyness –Social Phobia and now 
we appear to be obsessed with the obses-
sives – the perfectionists and that’s where 
the profession of lawyering comes in.

Not that lawyers are alone amongst the 
professional set, but the literature on lawyer 
stress points out over and over the link 
between the perfectionistic personality 
trait and depression, burn out and anxiety.

Clinicians now test for perfectionism, 
explore the causes, and devise treatments 
for perfectionists. But why?

I remember an occasion in my o�  ce, hav-
ing presented the results of a perfectionism 
scale to a lawyer I was working with, who 
had presented for depression.

Gwendoline: “Well, one aspect of your 
belief system that will need to be rigorously 
addressed is your relentless perfectionism.”

Lawyer: “You can’t honestly expect me 
to believe that you would be happy going to 
an imperfect lawyer! This concept is absurd.”

However, what is important to understand 
is that are di� erent types of perfectionism – 
both positive and negative perfectionism. 
Let me explain.

The following is one of those scales I 
mentioned. This combination of belief sets, 
often sit in a close relationship with each 
other for the perfectionist.

High standards
Firstly, theorists talk di� erently about having 
high standards and striving for excellence, 
and the pursuit of perfectionism.

High achieving successful people do 
of course set very high standards for 
themselves. What does the damage is the 
punishing pursuit of perfectionism where 
the focus becomes worrying about mistakes.

It is this psychology that is linked with 
distress and burn out.

That imperfection or making a mistake 
is equated with failure and being a failure 
in the eyes of other people. The negative 
perfectionist will often be trapped by measur-
ing their own ability and worth through the 
eyes of others. (This is the correlation with 
the approval scores on the scale above.)

Name: minus 2 minus 1 0 plus 1 plus 2
Strongly 

agree Agree Yes/No Disagree Strongly 
disagree

Criticism will obviously upset the 
person who receives the criticism.

It is best to give up my own interests 
in order to please other people.

I need other people’s approval in 
order to be happy.

If someone important to me expects 
me to do something I should do it.

My value as a person depends 
greatly on what others think of me.

If I am to be a worthwhile person, I 
must be outstanding in at least one 
major respect.

I must be a useful, productive, crea-
tive person or life has no purpose.

People who have good ideas are 
more worthy than those who do not.

If I do not do as well as other people 
it means that I am inferior.

If I fail my work it means that I am a 
failure as a person.

If you cannot do something well, 
there is little point in doing it at all.

It is shameful for a person to show 
their weakness.

A person should try and be the best 
at everything he/she undertakes.

I should be upset if I make a mistake.

If I don’t set high standards for 
myself, I will end up a second rate 
person.

Perfectionism – and that’s a problem how?

The David Burns Attitudes Scale looks 
at what attitudes result in psychological 
strength and resiliency. Scores in the 
minus range highlight the attitudes and 

David Burns Scale

If you have primarily scored with 
“strongly agree” responses, you are 
susceptible to the stress associated 
with negative perfectionism. It is the 
emotional upset that causes stress 

related conditions, such as burn out, 
substance abuse and anxiety.

What I also � nd intriguing about per-
fectionism is the paradoxical relationship 
between procrastination and perfectionism. 
My constant observation is that because 
everything has to be “perfect” for the per-
fectionist to perform, tasks are often put o� .

The fear of failing, and worrying so much 

rules that can become psychological 
vulnerabilities. Please tick the column 
that best represents the way you think 
most of the time. Make sure you choose 
only one answer for each attitude. There 
is no right or wrong.

By Gwendoline Smith
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1 – 5 Approval
A positive score indicates that you are 
independent, with a healthy sense of your 
own worth even when confronted with 
critisim and disapproval. A negative score 
indicates you are excessively dependent 
because you evaluate yourself through 
other people’s eyes.

6 – 10 Achievement
A negative score indicates you are a 
workaholic. The more negative the score 
the more your sense of worth is depend-
ent on your productivity. If something 
goes wrong at work you are in danger 
of an emotional crash. A positive score, 

in contrast, indicates that you enjoy 
creativity and productivity but do not see 
them as an exclusive or necessary road 
to self esteem and satisfaction.

11 – 15 Perfectionism
A negative score indicates you demand 
perfection yourself – mistakes are taboo, 
failure is worse than death, and nega-
tive emotions are a disaster. A positive 
score suggests you have the capacity 
to set meaningful, � exible, appropriate 
standards.

When you do the scale make sure you 
respond how you do think. Not how you 
think you should think.

about doing something imperfectly creates 
a form of immobilisation. As the deadline 
approaches the stress levels increase and 
of course the brain’s ability to perform 
e� ectively is impaired by the physiologi-
cal responses and biochemical changes in 
the system.

Then the worry exacerbates the distress 
and the ongoing negative mind chatter domi-
nates. This inner dialogue will inevitably take 
the form of self-criticism, self-doubting, and 
undermining thought processes. Perfection-
ists are exceptionally hard and judgmental 
with their own self-evaluations.

Life enjoyment
Research also shows us that perfectionists 
have less enjoyment in life than high achiev-
ers. High achievers tend to have far more 
resilience bouncing back from disappoint-
ment. Whereas for the negative perfectionist, 
their negative feelings dominate and take 
much longer to resolve.

Freud may have been a cocaine-addicted 
weirdo, but he brought to our science many 
valuable understandings. He brought us the 
concept of “psychological projection” – a 
little defense mechanism he discovered, 
whereby the individual attributes to others 
one’s own unacceptable or unwanted attrib-
utes, thoughts or emotions. The perfectionist 
is a maestro of this art.

Both professional and interpersonal rela-
tionships su� er as a result of this ongoing 
projection.

Too perfect
Mallinger in the book Too Perfect (1992) 
describes it this way and I quote:

• “The most serious e� ects of 
perfectionism can be seen in 
personal relationships. Such 
problems spring from:

• fears of having other people 
see one’s � aws;

• the need to be right about 
everything; and

• a constantly critical attitude 
looking for � aws in others.

Lawyer: “This is all very well, 
but I work in a � rm that expects 
perfectionism.

Gwendoline: “This of 
course presents another paradox. If the 
culture of an organisation emphasises the 
belief that perfectionism is attainable, and 
should be constantly strived for, it does 
so at the expense of the well-being of its 
employees.”

It is important to note, however, that 
perfectionism alone does not lead to undue 
individual stress in the workplace. There 
also needs to be a signi� cant emphasis on 
achievement-based self worth and approval.

Hence, with all things human, it is the 
combination of traits and behaviours, and 
the environment that need to be evaluated. 
As David Burns points out in his work on 
negative perfectionism:

Perfectionists are people, “whose standards 
are high beyond reach or reason and who 
measure their own worth entirely in terms 
of productivity and accomplishment. It’s 
the perfect recipe for burnout. With this 
combination nobody wins. The individual 
gets sick and the corporation loses someone 
who is clever and hardworking, because 
their performance becomes impaired.”

It is not excellence that clinicians are talking 
about. Nor is it the fundamental concept 
of high achieving, feeling challenged and 
stimulated. It is fear-based activity, worry, 
feelings of failure, and the often spoken 
about Imposter Syndrome.

At the end of the day, “perfection is an ideal 
created by humans, and the true essence 
of the human condition is to be fallible 
and hence, by de� nition imperfect. The 
paradox is that to be perfectly human is to 
be imperfect.”

Just another closing point, if you relate 
to the above discussion, be mindful with 
your children. Here’s a bit of a quiz I have 
designed that illustrates this point.

Q: Does the picture above belong in the 
Louvre?
A: Probably not.

But when a little person in your life brings 
this home from school, “it is just so divinely 
perfect.”

If this article resonated with you, and you 
can perhaps see how “negative perfection-
ism” interferes with your life, the therapists 
most equipped to deal with this are Clinical 
Psychologists, especially those with training 
in Cognitive Behavioural therapy.

Gwendoline Smith is a New Zealand trained 
clinical psychologist. In her private practice 
she specialises in working with depression and 
anxiety with a particular interest in treating 
worry. She is the founder of the New Zealand 
destigmatisation campaign “Like Minds” 
(currently fronted by Sir John Kirwan). She has 
presented seminars within the law community on 
“stress and lawyers” as well as individual work 
with lawyers in her practice. Her thoughts are: 
“Yes there are very similar factors for lawyers 
as anyone else dealing with stress in their 
environment. However, there are considerations 
that are very speci� c/idiosyncratic to the law 
profession that also need to be taken into 
consideration”. Gwendoline works from specialist 
rooms in Vermont Street Ponsonby and can be 
contacted on 09 360 0360.

Interpreting DAS scores
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I recently attended a memorably good 

board meeting. It began on time, it ended 
a bit early, we covered more material than 
we had anticipated and the board chair 
masterfully facilitated the discussion.

However, the success of the meeting had 
to do with more than that. In fact, what 
made the meeting so successful was that 
every participant managed him/herself 
optimally. There was an unstated, subtle, 
but yet remarkable “choreography” to the 
meeting that really worked.

What does it mean to “manage oneself 
optimally” in a meeting? What happens 
when a group manages itself optimally?

It’s helpful if all of the participants and the 
chair are experienced board members, for 
example, and that was true of the meeting 
mentioned above. Interestingly, however, as 
a board, we have never explicitly articulated 
ground rules for our discussions. I believe 
such ground rules do, implicitly, exist and 
that we routinely put them into practice.

What are those ground rules, why are 
they important and how can one use them, 
particularly in meetings that we, as lawyers, 
often attend?

If lawyers manage themselves well in 
meetings, their clients, colleagues, oppo-
nents, prospective clients and just about 
anyone with whom they come in contact 
will also likely manage themselves bet-
ter. Although generally we can’t control 
the behaviour of others, if we control our 
own behaviour well, that will impact what 
others do.

So, here are some ground rules that have 
occurred to me and which, in retrospect, I 
think were consistently being applied by 
everyone at the meeting I mentioned above.

Agree on what the important 
words mean
The “stock in trade” of lawyers is, of course, 
language and its accurate use. We often 
use technical terms that are familiar to 
us. Although when meeting with other 
lawyers this can make our communication 

Ground rules 
for great 
meetings

The Business of LawThe Business of LawThe Business of LawThe Business of LawThe Business of Law

more e�  cient, when meeting with non-
lawyers (or lawyers with di� erent areas 
of expertise), failure to de� ne those 
words can make our discussions less 
productive.

For example, when practising as a 
trust and estates lawyer, I learned that 

I needed to explain to clients what I 
meant by “� duciary liability” and, in 
some cases, what I even meant by 

the word “� duciary”. When I meet 
with clients now, we often initially dis-

cuss what words such as “networking”, 
“leadership”, “management style” and 
“self-presentation skills” mean. Some-
times we even discuss what “business 
development” means to them. Without 
that, there could be some problematic 
slippage in the conversation.

Before you attend a meeting, put yourself 
into the shoes of the other participants. 
What do you know that they don’t know 
but that will be critical to their appropriate 
participation in the discussion? What words 
will be most signi� cant and perhaps in 
contention? What is your de� nition of those 
words and how might you best de� ne them 
for others?

Be open to influence – and 
willing to move your stake
Although an important part of lawyering is 
advocating, frequently the best way to do 
this is through in� uencing. If you seek to 
in� uence others, you would be well advised 
to be open to the possibility of being in� u-
enced by them. It really is a two-way street.

Frequently, lawyers will do this while 
negotiating, but sometimes in face-to-
face meetings, particularly with a client 
present, a lawyer can begin to feel that the 
communication is a “zero-sum game” (by 
which I mean “if you win, I lose”.) When this 
happens, communication quality predictably 
diminishes.

By knowing “when to hold and when to 
fold”, lawyers frequently get better out-
comes. It’s also true that sometimes you 
just have to “hold the line” and be unwilling 
to change your position, but be judicious 
about when and how you choose to do that. 
It’s not a one size � ts all approach.

Listen to understand, not 
debate
For lawyers, this one can be a challenge.

If one’s focus is primarily on advocacy, 
then debating may seem like an appropriate 
modus operandi. However, I have always 
found that the best communication happens 

when two people actually listen to each other, 
and that they are more likely to in� uence 
each other’s thinking when this occurs.

Even if their hearing is perfect, if people 
don’t listen to each other to better under-
stand, they will talk right past each other. 
Watch a lawyer who is particularly adept at 
making a point, bringing a client around, 
converting a relationship into a piece of 
new business or negotiating with an oppo-
nent. Invariably those lawyers who listen 
to understand who are the most e� ective. 
Conversely, lawyers who are acrimonious 
and always debating may win the battle 
but lose the war.

Base decisions on data
You might think this would be obvious for 
lawyers who are trained in analytical think-
ing. Nevertheless, even among lawyers, 
group emotional reactivity is like an electrical 
current; it’s ubiquitous and once it starts, 
it’s hard to stop. It causes groups to act 
on emotion, rather than on data. In fact, 
what is really emotional reactivity often 
masquerades as data.

I recall having many discussions with 
estate bene� ciaries regarding the disposition 
of assets following the death of a parent. 
Such discussions would initially focus on 
the dispositive provisions of the will (the 
data), but could quickly deteriorate due 
to family un� nished emotional “business” 
including guilt, sibling rivalry, jealousy and 
so forth. My job as the estate lawyer was to 
distinguish the data from the emotion and 
keep the discussion focused.

Asking questions like “On what, exactly, 
might we best base this decision?” or “What 
outcomes are we seeking and how might we 
best achieve those?” is an excellent way to 
get a discussion back on track.

By Emily Morrow
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Notice your own level of emotional reactiv-
ity, get it under control and communicate 
accordingly. If even one individual in a group 
breaks the “electrical emotional current”, 
the group will calm down and the quality of 
the discussion will improve. In fact, I’d say 
that as a (or the) lawyer in a meeting, it’s 
incumbent on you to do this. Stay focused 
on the issues, not the personalities.

Don’t just advocate, enquire
Have you ever attended a meeting in which 
essentially everyone is making declaratory 
statements and no one is asking ques-
tions (other than the occasional rhetorical 
question)?

After observing such a meeting, I once 
subsequently asked each participant to 
evaluate the meeting. Interestingly, everyone 
told me they didn’t feel much was achieved 
even though a lot was said. As one insightful 
participant put it: “I said everything I wanted 
to say but I don’t think it had much impact. 
It felt as though we were all talking past 
each other like trains passing in the night”.

If you watch some of the most e� ective 
people in meetings, you will notice they ask 
open-ended, thoughtful, probing questions 
while making excellent eye contact with 
others.

Only after several such enquiries will 
they present an opinion in the form of a 
declaratory statement. That opinion will 
be well articulated, on point and of inter-
est to the group. Its importance will be 
self-evident and the group will frequently 
choose to act on it.

Put your thinking on the table, 
not your finished thought
One of the most successful lawyers I know 

uses this technique remarkably well in meet-
ings. He will often � oat some “trial balloons” 
in terms of his thinking about issues and 
then carefully check in with others to get 
their reactions. He does so in an inviting 
and inclusive way by saying “I wonder what 
would happen if we approached this issue 
in one of the following ways” or “I’ve been 
thinking that one option would be the fol-
lowing, but I’d appreciate everyone else’s 
thoughts on this”.

He � ne tunes his proposals and only pre-
sents them when they are “fully cooked” and 
likely to be adopted by the group. Frequently, 
others in the group will start using language 
he has suggested before he proposes a � nal 
idea. When he does so, it’s often a foregone 
conclusion that the group will adopt his 
proposal.

It’s a masterful performance. What’s 
particularly impressive is that he truly is 
reformulating and re� ning his thoughts 
during the course of the discussion. It’s not 
just an act; it’s the real thing and it enables 
him to do his best thinking in real time within 
the group. He’s testing his own assumptions, 
rather than just making assumptions.

Have the disagreements in the 
meeting
Lawyers are usually adept at disagreeing 
with each other about the resolution or 
interpretation of legal issues.

However, they can be less skilled at 
discussing the non-legal “elephant on the 
table”. For example, when I met with several 
partners to discuss how best to use sup-
port sta�  in their practice groups, I initially 
encouraged each lawyer to articulate his/her 
thinking on the issue. Some clear underlying 
philosophical di� erences of opinion surfaced. 
One lawyer perceived support sta�  as having 
essentially no ability to advance profession-
ally within the � rm, whereas others wanted 
to actively support such advancement. We 
discussed the issue until the group reached 
some level of agreement and then we moved 
on to details and next steps.

What you want to avoid is people leaving 
a meeting and later on grousing to others 
about how the meeting went. It’s hard to 
eliminate completely, but civilly disagreeing 
with others during the meeting and seeking 
to obtain closure on issues before the group 
disbands can be very helpful.

Avoiding disagreements can bring short 
term “symptomatic” relief from the discom-
fort of divisive issues, whereas honest, high 
quality discussion can potentially resolve 
them. If you can help it, and without being 
argumentative, don’t leave a meeting with 

a lot of un� nished “stu� ” on your plate.

Be brief, no war stories, don’t 
repeat
Those people who speak the most at a meet-
ing do not necessarily have the greatest 
impact. Meeting participants who listen 
intently, make germane comments, connect 
the dots adroitly, and are appropriately 
deferential to others often achieve better 
outcomes.

During the board meeting mentioned 
above, one board member said relatively little 
until a particular topic was raised, at which 
point she asked a series of carefully crafted 
questions that highlighted an unaddressed 
area of � nancial concern.

She then concisely related how another 
board she served on had approached a similar 
issue and suggested the board consider how 
it wanted to respond. She gave just enough 
detail about her prior experience and then 
moved adeptly into the next steps. It was 
immensely helpful.

Create intentional vacuums
Because nature abhors a vacuum, using 
silence well in a meeting is a powerful 
technique. It emphasizes the importance 
of certain comments, gives everyone the 
time to think more clearly, encourages the 
more reserved (or introverted) participants 
to speak and can reduce group anxiety and 
emotional reactivity.

Anyone in a meeting can suggest the 
group “take a minute to think about” an 
issue. It’s like pressing the restart button 
on your computer; things usually go better 
afterwards.

Attending meetings can either be a chore 
(and even a bore), or an opportunity to 
develop your meeting skills. By noticing the 
group process, observing yourself objectively 
and enhancing your own participation, not 
only will you be individually more successful, 
but the meetings you attend will likely be 
both more productive and pleasant.

Emily Morrow was a lawyer and senior partner 
with a large � rm in Vermont, where she built a 
trusts, estates and tax practice. Having lived 
and worked in Sydney and Vermont, Emily 
now resides in Auckland and provides tailored 
consulting services for lawyers, barristers, 
in-house counsel, law � rms and barristers’ 
chambers focusing on non-technical skills that 
correlate with professional success; business 
development, communication, delegation, 
self-presentation, leadership, team building/
management and the like. Emily can be reached 
at: www.emilymorrow.com.
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With the election 

looming I thought it oppor-
tune to pen a call to arms – an 
encouraging piece (hopefully) that 
emphasises the importance of litigators to 
the election process and in particular, the 
importance of litigators in informing and 
educating the public.

Two columns ago I � red a shot across our 
collective bow in terms of access to justice. 
I argued that we were not doing enough 
as a group – lobbying, campaigning, and 
e� ectively advocating for ourselves and 
the public and that as a consequence we 
had allowed ourselves to be marginalised 
by government and that we had ourselves 
contributed to the need for more pro bono 
services.

I did not argue that we have a professional 
obligation to do more pro bono notwithstand-
ing that I do believe we have a professional 
obligation to do some. My point was, however, 
that in being caught � at-footed in relation 
to recent changes in the justice system we 
expose ourselves to calls to do more pro 
bono work – whether voluntarily or as part 
of our professional obligation.

That said, in this piece I want to draw a 
similar link with the up-coming election – a 
link I hope I can explain more successfully 
than the aforementioned column on access 
to justice.

As a group litigators deal with the con-
sequences of failed relationships whether 
they be loving, professional, governmental, 
commercial, or international in � avour. 
This means that litigators are often at the 
coalface, bottom of the cli�  (choose your 
appropriate analogy) of civil society and 
have a particular and an insightful view of 
trends and trouble as they emerge.

I think it is fair to say that most clients 
would rather be doing almost anything else 
rather than standing in the o�  ce of their 
lawyer contemplating litigation. Seldom 
do litigators have jovial or willing clients 

who are happy to see them (that is not an 
invitation for you all to send me Castle 
inspired pics of you � shing at Bonnie Doon 
with your favourite client).

This reality gives an honesty to the insights 
of litigators – your perceptions of bottlenecks 
within the system or where pressure points 
have arisen or dissipated and why.

At the time of writing we are six weeks 
from the election. Although I hope that 
things will pick up from now on; the level of 
public debate and discussion over policies 
across the array of political parties has 
been woeful.

What I look for in a justice policy – policies 
I fear I may have to conduct my own digging 
to discover – is a level of coherency to the 
party’s comprehension of the purpose of 
the system, their awareness of the pres-
sures and problems within the system and a 
consistency to their approach in addressing 
those and other problems.

The reality is that there is no perfect 
system in existence. There will always be 
pressure points and problems. So, with this 
in mind, I feel it more important that a party 
have the mechanisms in place to ensure 
that those pressure points and problems 
are known, that they are willing, open and 
con� dent enough to tolerate – if not encour-
age – debate and discussion from those 
who do not share their point of view and 
that they are receptive to those possibly 
e� ective policies of other parties.

For me I feel that the points litigators 
should be particularly interested in include:
• proposals for the extension of the jurisdic-

tion of the disputes tribunal;
• the continuing discussion of both civil 

Litigators and the Election
By Chris Gallavin

and criminal case management systems;
• the development of dispute resolution 

systems that do not involve lawyers or 
aim to avoid litigation;

• policies associated with the rollout of the 
Public Defender scheme;

• the corresponding long-term development 
of legal aid;

• the future development of the Family 
Court and its processes;

• the commitment to and development of 
the regime of Community Law Centres 
around the country; and

• the place and role of courts within our 
smaller rural communities.

These and other issues are at the heart of 
the e� ective operation (or otherwise) of civil 
society; ie, without an e� ective system of 
dispute resolution (both civil and criminal 
alike) the wheels are in danger of metaphori-
cally falling o� .

More speci� c policies around the process-
ing of sexual o� ence complaints, the struc-
ture and operation of criminal prosecutions, 
the need or otherwise for a criminal cases 
review panel and the practice of awarding 
costs in civil cases are likewise issues that 
litigators are supremely quali� ed to discuss 
and debate.

I respect the fact that as a profession 
we must ensure our position remains one 
where we can continue to command an 
audience with whomever may be in power 
at any one time.

However, considering the inadequate 
advocacy/defence provided by the profession 
to the Bazley Report (as just one example) I 
cannot help but feel that we are miles from 
the line of jeopardising a good workable 
political relationship and that the counter 
is more imminent – that we are in danger 
of failing to collectively stand up and be 
counted for the rule of law.

The profession has historically had sig-
ni� cant in� uence. It can be that way again, 
but it will never be so if we as individual 
members of the profession do not empower 
ourselves with the authority to speak up for 
people, groups (ourselves included) and 
a system that, as is always the case, has 
a report card that reads “can do better”.

Dr Chris Gallavin is an Associate Professor and 
Dean of Law at Canterbury University. He has 
published extensively on criminal justice and on 
evidence and procedure in particular. He is the 
author of the appellant handbook, Evidence
(LexisNexis, Wellington, 2008), and regularly 
undertakes consultant work in the area of the 
law of evidence.
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Section 31(6) Health 

and Safety in Employment 
Act 1992 (HSEA) preserves the right of a 
corporate to refuse to answer questions on 
the basis that the answer might incriminate 
it. That privilege will be abolished if clause 
185 of the Health and Safety Reform Bill (HS 
Bill) is passed into law in its present form.

The present s 31 of the HSEA prescribes 
the powers of an inspector when conducting 
an investigation.

In particular, under s 31(1)(f) of the HSEA 
the Inspector can “require the employer, or 
any other person that controls the place of 
work, to make or provide statements, in any 
form and manner the Inspector speci� es, 
about conditions, material or equipment that 
a� ects the safety or health of employees 
who work there”.

That amounts to a requirement to provide 
speci� c information by a person exercising 
a statutory power or duty for the purposes 
of s 60(1)(a)(ii) of the Evidence Act 2006. 
The provision has been acknowledged by 
the Court of Appeal in Utumapu v Bull [2013] 
NZAR 961 to be a coercive power (at [18]).

That mandatory requirement to supply 
information or give statements is only subject 
to s 31(6) of the HSEA which provides that 
“no person is required on examination or 
inquiry under this section to give any answer 
or information tending to incriminate another 
person”.

“Person” is not speci� cally de� ned for 
the purposes of the Act, with s 2 simply 
recording that “person” includes the Crown. 
Section 29 of the Interpretation Act 1999 
however de� nes “person” as “includes a 
corporate sole, a body corporate, and an 
unincorporated body”.

As presently framed, the privilege against 
self-incrimination under the Act extends 
to corporates.

Inconsistency with Evidence Act 
2006
The fact that the privilege extends to cor-
porates is inconsistent with s 60(4) of the 
Evidence Act 2006 which provides that a 

claim of privilege against self-incrimination 
cannot be made on behalf of a body corporate.

Section 60 derives from work the Law 
Commission undertook in its comprehensive 
review of evidence law in New Zealand.

The Commission reviewed the origin of 
the privilege against self-incrimination and 
noted that it developed in circumstances 
where the consequences of incrimination 
were harsh. The Commission reasoned that 
because of the historic context (to protect 
against the excesses of the Court of Star 
Chamber and the Court of High Commission 
in Ecclesiastical Causes), there was no basis 
for the privilege against self-incrimination 
to be available to corporates.

Early attempt at amendment
Noting the Evidence Act 2006 stance in 
relation to the privilege and corporates, the 
Government earlier proposed to amend the 
Health and Safety in Employment Act to 
restrict the privilege to individuals.

The resulting Bill, the Health and Safety 
in Employment Act Amendment No 2 2008, 
while introduced into the house in August 
2008, was never proceeded with, and on 26 
February 2013 it was discharged.

The Regulatory Impact Statement to the 
Bill noted: “It is desirable that the rules 
of evidence that apply to investigations 
into alleged HSE o� ending are the same as 
those that apply to investigations into other 
alleged o� ending. The Evidence Act 2006 
provides that the enactment inconsistent 
with the Evidence Act 2006 prevails. This 
means that currently the rules of evidence 
that apply to alleged HSE o� ending are 
di� erent to the rules of evidence that apply 
to other alleged o� ending”.

The Regulatory Impact Statement con-
tended that the amendment “will better 
align the HSE Act’s enforcement processes 
with the Evidence Act 2006”.

Health and Safety Reform Bill
The move away from allowing the privilege of 
self-incrimination to be invoked by corporates 
has continued in the HS Bill.

Clause 185 of the HS Bill stipulates an 
inspector’s powers of entry and inspec-
tion in substantially the same terms as the 
present s 31.

The obligation under clause 185(1)(f) of 
the HS Bill is broad in that the inspector 
can “require the PCBU or a person who is or 
appears to be the person with management 
or control of the workplace to make or provide 
statements, in any form and manner that 
the inspector speci� es”.

Clause 185(5) provides “[n]othing in this 
section a� ects the application of s 60 of 
the Evidence Act 2006”; ie, preserving the 
privilege in relation to individuals, but not 
allowing its application to corporates.

Therefore, if the HS Bill is enacted without 
amendment in relation to this, the privilege 
against self-incrimination that corporates 
currently enjoy will be removed.

Merits or otherwise of abolition
In the writer’s research, there does not 
appear to have been any signi� cant thought 
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self- incrimination, notes the proposed abolition of the privilege under the Health and Safety 
Reform Bill, and considers the competing arguments for abolition or retention.
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on the decision to abolish the privilege in 
relation to corporates.

Apart from the comments above in the 
Regulatory Impact Statement for the Health 
and Safety in Employment Act Amendment 
No 2 2008, no cogent case for its abolition 
has been advanced.

The HS Bill provides little by way of jus-
ti� cation for the change, merely noting: 
“Clause 185(5) provides that the provisions 
of this clause are subject to the privilege 
against self-incrimination recognised in 
s 60 of the Evidence Act 2006”.

A credible case can be mounted for the 
retention of the privilege for corporates.

Firstly, the massively increased penalties 
proposed under the HS Bill (for example a 
maximum � ne of $3,000,000 for reckless 
conduct in respect of a health and safety duty) 
alone can justify the retention in terms of 
the severity of punishment that a corporate 
could be exposed to.

Secondly, a general public bene� t arises 
from thorough investigation of incidents. 
Such a “no holds barred” investigation can 
ensure there is no repeat of the incident, and 
that lessons learnt from an incident can be 
shared with the relevant industry.

Thirdly, it is a very human reaction to 
“circle the wagons” following an incident 
to protect those involved in the incident 
and the corporate generally from criminal 
liability noting the increased penalties.

Such a response could include the corpo-
rate not investigating the incident adequately 
(out of fear that a thorough examination or 

report will simply gift wrap a prosecution 
for the regulator), or it could be claimed 
that the investigation was the subject of a 
claim of legal privilege.

Against those stances, it is arguable that a 
duty to investigate can be implied under the 
“primary duty” clause (clause 30 of the Bill). 
The duty to investigate is explicit in relation 
to an o�  cer’s due diligence obligation (cl 
39 of the Bill).

Any claim of privilege must be justi� ed and 
comply with the “dominant purpose” test 
(Guardian Royal Exchange Co v Stuart [1985] 1 
NZLR 596, ss 54 and 56 Evidence Act 2006).

Such actions would clearly detract from 
the overall focus of the legislation.

Practical issues
Practical issues also arise. The corporate’s 
knowledge of a certain state of a� airs may 
be due to knowledge of those matters by an 
individual. The interests of the corporate 
and the individual therefore overlap.

It is the individual that would need to 
respond to an enquiry by the regulator 
made of the company. This could create 
an unworkable situation. The corporate 
(through the individual) is required to answer 
the regulator’s questions (and will be sub-
ject to sanctions if it does not), while the 
individual can invoke the privilege against 
self-incrimination.

With the new o� ence regime including 
“reckless conduct”, that is a conscious 
appreciation of risk, it is not di�  cult to 
envisage a situation where the corporate 
could be required to give an account, but 
where the relevant individual can invoke the 
privilege to protect themselves personally.

That is particularly so when it is now 
established that an inspector can stipulate by 
name persons required to answer questions 
or make a statement (Utumapu v Bull at [22]).

On the other hand, the removal of the 
privilege and therefore the ability to more 
readily hold corporates to account can be 
justi� ed given the fundamental objective of 
the Bill to ensure the safety of workers, and 
to ensure consistency with New Zealand’s 
international obligations (Occupational Safety 
and Health Convention, ILO Convention C155).

As to the bene� ts of thorough investiga-
tion to industry generally, regard must be had 
not only to the e� ective investigation and 
prosecution of o� ences (and the resultant 
deterrent and accountability value), but 
also to the fact that through enforcement 
processes lessons from incidents can be 
disseminated widely.

The Bill provides a range of new sanctions 
aimed at ensuring that lessons are widely 

disseminated, including Adverse Publicity 
Orders (clause 171) and Work Health and 
Safety Project Orders (clause 173); and 
potentially under Court Ordered Enforceable 
Undertakings (clause 174).

The Australian approach
The Australian Model Work Health and 
Safety Bill (Model Bill) – upon which the 
New Zealand Bill is based – confronts the 
self-incrimination issue head on.

Clause 172 of the Model Bill abrogates the 
privilege against self-incrimination.

However, the answer to a question or 
information or a document provided by an 
individual is not admissible as evidence against 
that individual in civil or criminal proceedings 
other than proceedings arising out of any 
false or misleading information provided. 
That provision does not apply to information 
that is provided voluntarily by the individual.

Under the Australian regime, a warning 
must be given to the individual as to the e� ect 
of clause 172, and that failure to answer a 
question can amount to an o� ence.

The approach addresses the concern above 
as to the con� ict between the obligation of 
the company to supply information, and 
the ability of the individual concerned to 
involve the privilege. The Model Bill requires 
the individual to give information while 
protecting that individual by rendering the 
information given inadmissible against him 
or her personally.

Nothing in the Model Bill a� ects legal 
privilege.

Conclusion
On balance, the purpose of the HS Bill 
requires the removal of the privilege against 
self incrimination for corporates.

That purpose is to preserve life, promote 
wellbeing, and address New Zealand’s appall-
ing work safety record.

For those purposes to be achieved there 
must be e� ective sanctions against corporate 
employers. Absent an e� ective means of 
investigating the cause of incidents, and 
publicly holding corporates to account where 
duties have been breached, the new law 
will lack real teeth. Sentencing principles 
of deterrence, holding to account and pro-
viding reparation will be paramount, and 
undermined by corporate self-incrimination.

The Australian approach to self-incrimi-
nation would work well, enabling thorough 
investigation of incidents, while protect-
ing the position of the individual (through 
exclusion of evidence obtained from the 
individual) and allowing the corporate to 
be held to account.
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Closing a law � rm or sole 

practice, or selling it, involves a 
lot more than just simply shutting 
up shop.

A series of regulatory, practical and pro-
cedural steps need to be taken. This article 
covers some of the important steps and it is 
aimed at helping lawyers plan the closure.

Communicate with clients
Let your clients know as early as possible 
that you are closing. Consider placing public 
notices in local publications or LawTalk (to 
let lawyers know also) or both.

This enables clients to have enough notice 
to instruct another � rm if they wish. Consider 
setting a deadline for the client to respond 
thereby enabling � les and matters to be 
transferred to another nominated � rm in 
a timely manner.

If this is not possible, you may have to 
request another � rm, or your donee under 
the Power of Attorney (if you are a sole 
practitioner), to take on any remaining 
clients.

All clients must be made aware that they 
are free to instruct any � rm.

Advise the Law Society
All lawyers running a practice that closes 
must advise the Law Society and should do 
this as early as possible.

Incorporated firms
Incorporated law � rms will need to notify 
the Companies O�  ce of any closure. If you 
intend to close the company down it can be 
deregistered through a members voluntary 
winding up or by application for voluntary 
deregistration, provided it is not in � nancial 
di�  culty or insolvent.

Staff
Any sta�  should be fully informed of all 
intentions and developments. New contracts 
may need to be written to cover any run-
down period.

Sale
Where you have decided to sell the practice as 
a going concern, all clients must be informed 
of the change in ownership in advance of 
it occurring.

If clients are transferring to either another 

� rm or the newly purchased � rm, 
the lawyer or � rm needs to receive 
the clients’ authorities for this to 
happen and to take over any ongo-

ing work. A deadline can be set for 
clients to respond to the request.

Client files and deeds
Archiving closed � les is one of the highest 
costs of closure and you need to manage 
this actively and prudently to fund archiving 
services and to ensure that closed � les 
are archived or destroyed promptly where 
appropriate.

The Law Society recommends you keep 
a detailed record of which � les and deeds 
are transferred to other � rms, and that the 
Law Society Registry is advised which � rm 
receives these so that any future queries can 
be answered. Client authority is needed to 
transfer � les and deeds to another lawyer.

How long records should be retained 
and ownership of � les is the subject of a 
legal opinion by Andrew Beck, available 
at at www.lawsociety.org.nz/__data/assets/www.lawsociety.org.nz/__data/assets/

pdf_� le/0003/2883/opinion-ownership-rention-
of-records.pdf.

Professional indemnity 
insurance
Timely discussion should take place with 
insurers or brokers in relation to any profes-
sional indemnity policy. The lawyer needs 
to remain clear over what matters do and 
don’t remain covered and when the period 
of cover ceases.

Undertakings
Lawyers remain responsible for undertak-
ings given when in practice. They should 
therefore discharge or be released from any 
undertakings wherever possible.

Continuing trusteeships
If a lawyer has been acting as a personal 
representative or trustee, then following 
the closure of the practice they will need 

to consider whether they should continue 
to act in a personal or professional capacity 
or not at all.

To continue to act in a professional capac-
ity, the lawyer will need to continue to hold 
a practising certi� cate and practise through 
a permitted structure. To act in a private 
capacity the former lawyer will not be able 
to refer to themselves as a lawyer; will need 
to notify all parties with whom they are 
dealing in connection with the estate or trust 
that they will no longer be undertaking the 
work as a lawyer and the consequences of 
that; and explain to all parties the e� ects 
of ceasing to be a practising lawyer, which 
may include the position regarding profes-
sional indemnity insurance and charging as 
a professional trustee or executor.

Trust accounts
Whether closing a practice with a trust 
account or just closing down the trust 
account, it is important that lawyers under-
take several key steps in order to comply 
with the Trust Account Regulations and 
the Practice Rules. The practitioner must 
in a timely manner:
• notify the Law Society Registry – registry@

lawsociety.org.nz – the intended date of 
closure;

• reconcile the trust account and any interest 
bearing deposit (IBD) accounts up to the 
date of closure;

• complete a full back up of the accounting 
records at that date;

• close all trust bank accounts and IBD 
accounts at the due date and issue � nal 
RWT certi� cates as required;

• refund credit balances to clients; and
• provide the Law Society Inspectorate cop-

ies of the � nal bank statements showing a 
zero balance, together with a letter from 
the bank con� rming that the account is 
now closed.

Even if there is a nil balance, there may be 
a requirement for the trust bank account to 
be held open for a period of time to collect 
debtor monies payable by automatic direct 
credit (only). In these circumstances the 
lawyer must liaise with the local Law Society 
Inspector to ensure that the trust account 
remains monitored during this period.

Monthly trust account certi� cates must 
continue to be � led in the meantime and 
the Law Society must be noti� ed when the 
account is � nally closed.

Any dormant or stale client balances 

Closing down or selling a law firm
By Jeremy F Kennerley

Let your clients 
know as early 

as possible that 
you are closing
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remaining must not be taken as fees unless 
this is legitimate. Lawyers need to ensure 
client authorities exist or are obtained to 
disburse monies from the trust account. 
All client funds must be disbursed to the 
relevant clients, or if you are unable to 
locate the clients, remit the funds to the 
Inland Revenue Department as unclaimed 
monies after appropriate and exhaustive 
inquiries have been made.

Under Regulation 15 (1) of the Trust 
Account Regulations, if a practice ceases 
to provide regulated services the practice 
must immediately:
• deliver all unused trust account receipt 

forms relating to the practice to the 
relevant society or dispose of them as 
directed by that society; and

• ensure all trust accounts are closed and all 
money in them paid to persons entitled; 
and

• if it generates receipt forms electroni-
cally, take appropriate steps to ensure 
that no further trust account receipts 

are generated.
Lawyers must retain all trust account records 
for a period of at least six years from the 
date of the last recorded transaction in 
the trust account. Lawyers may wish to 
consider scanning records and documents 
and storing these electronically.

Exit review
The Law Society Inspectorate must be 
advised of your decision to close the trust 
account operation and will need to carry 
out an exit review. The local Inspector will 
decide whether an exit review is required in 
person at the � rm’s premises or completed 
through relevant records being provided.

The target month for the exit review will 
be the month of closure and lawyers need 
to ensure all prime records are complete 
and up to date.

Lawyer nominee company 
lending
Where the practitioner has a lawyers nominee 

company, either inactive or still with current 
lending, it will be necessary to take steps 
to close this operation.

Summary
Failing to close a law � rm in an orderly 
and transparent fashion may prove costly. 
Simply abandoning the practice could lead 
to complaints, disciplinary action or even 
an intervention and would not be in the 
clients’ or the profession’s best interests.

Although the practice may signal its inten-
tion to close on a given date this does not 
mean that everything stops on that day. The 
process may take some months depending 
on the circumstances.

The Law Society is preparing a practice 
note on closing a practice. This will be avail-
able on the my.lawsociety website.

If anyone has further questions or requires 
any assistance please contact the Law Soci-
ety’s Inspectorate through the Financial 
Assurance Manager, email Jeremy.kennerley@
lawsociety.org.nz, phone (04) 463 2936. 

0800 WAIKATO   |   waikato.ac.nz

Wednesday, 10 September 2014 

6.15pm, refreshments available from 5.30pm

Academy of Performing Arts, The University of Waikato

Admission is free of charge but please rsvp for catering purposes to lawevents@waikato.ac.nz

2014 Harkness Henry Lecture by Sir Geoffrey Palmer
“Law Making in New Zealand: Is There a Better Way?”

Te Piringa - Faculty of Law
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The internet has provided 

and continues to provide new 
ways for competitors to seek 
advantages. Sometimes competi-
tors on the receiving end don’t like it 
and look to the courts for help. One recent 
example of the opportunity and peril the 
internet presents is the Aereo case in the 
United States.

In American Broadcasting Cos, Inc et al v 
Aereo, Inc, fka Bamboom Labs, Inc 573 US SC 
(June 25, 2014) the United States Supreme 
Court considered whether Aereo’s retrans-
mission of television programmes was an 
infringement of copyright.

Aereo was capturing television shows and 
retransmitting them individually to custom-
ers over the internet. The programmes were 
retransmitted very shortly (only seconds) 
after they were shown on television. Cus-
tomers could then watch and record live 
programmes by selecting them from the 
menu on Aereo’s website. Aereo used a 
system of individually assigned antennas 
housed in a warehouse, which would respond 
to a customer’s request for a programme.

The Aereo system was slightly di� erent 
to those used by traditional pay television 
services like SKY. A customer had to make a 
speci� c request to Aereo, via its website, to 
watch a programme. In contrast, SKY broad-
casts continuously available programmes.

The case arose because, although customers 
paid Aereo for the service, Aereo did not pay 
licensing fees to, or have any sort of permission 
from, the broadcasters of the programmes.

Several broadcasters, including ABC and 
Fox, claimed the service infringed their 
copyright and sued Aereo.

In order to succeed, the broadcasters 
had to show that, by way of the retransmis-
sions, Aereo was performing the television 
programmes publicly.

The Supreme Court took a technology-
neutral view and said that, as much as 
there were di� erences between the delivery 
technologies used by Aereo and those used 
by traditional pay television services, the 
nature of the services was the same.

The Internet –
Opportunity 
and peril

Performing
The United States Copyright Act of 
1976 gives a copyright owner the 
exclusive right to perform a copyright 

work publicly. The Copyright Act also 
gives the copyright owner the exclusive 

right to transmit or otherwise communicate 
a performance of the work to the public by 
means of any device or process, whether the 
members of the public capable of receiving 
the performance receive it in the same place 
or in separate places and at the same time 
or at di� erent times.

Aereo argued that the technical way 
in which it provided the service was not 
actually a transmission. It argued that 
it was merely supplying equipment that 
enabled the transmission. Thus, Aereo said, 
its customers were doing the transmitting, 
rather than Aereo itself.

The Supreme Court said the Copyright 
Act was not clear on whether supplying 
equipment that allowed others to transmit 
was “performing”, but when the relevant 
section was read in light of the purpose of 
the Copyright Act the answer was unmistake-
able. Given that “to perform” includes “to 
transmit” and “transmit” includes “to com-
municate to any device or process whereby 
images or sounds are received”, Aereo’s 
activities were caught by the Act.

The Supreme Court also reviewed the 
history of the Copyright Act, which included 
amendments to speci� cally capture the activi-
ties of pay television providers like SKY. The 
Copyright Act was amended to make it clear 
that such companies are not just supplying 
equipment, they are transmitting copyright 
works. The Supreme Court did not see how 
the single di� erence of a continuous provision 
of television programmes, versus providing 
programmes on request, could di� erentiate 
Aereo’s service and avoid the Copyright Act. 
In other words, Aereo should not be able to 
avoid the licence fees that traditional pay 
television providers have to pay.

The Court also said that the nature of the 
delivery technology used by Aereo versus 
that used by traditional pay television 
providers made no di� erence.

The public
The same was true of the streaming in 
response to individual requests. The Supreme 
Court did not see any di� erence between the 
transmission of a copy of a programme to 
one person at a time and the transmission 
of a programme to multiple people at the 
same time. Whether Aereo transmitted from 
the same or separate copies, it performed 
the same work, showing the same images 
and sounds. Thus, when Aereo streamed 
the same television programme to multiple 
subscribers, it was transmitting a perfor-
mance to all of them.

Even though Aereo was sending the televi-
sion programmes to individual customers 
in response to requests made by those 
customers, the Supreme Court ruled that 
the transmissions were “to the public” 
because they were transmitted “to a large 
number of people who are unrelated and 
unknown to each other”.

The Copyright Act does not de� ne “the 
public”, but it speci� es that an entity performs 
publicly when it performs at “any place where 
a substantial number of persons outside 
of a normal circle of a family and its social 
acquaintances is gathered”. Aereo’s custom-
ers quite clearly fell within this de� nition.

The ruling
The United States Supreme Court ruled that 
Aereo was infringing copyright. Aereo has 
since suspended its service and posted the 
following message on its website:

“We have decided to pause our operations 
temporarily as we consult with the court and 
map out our next steps.”

What would the result be in 
New Zealand?
The wording of the New Zealand Copyright 
Act is di� erent to that of the United States 
Copyright Act, but the result is likely to be 
the same.

Under the New Zealand Copyright Act, 
the question would be whether Aereo was 
issuing copies of the work to the public and/
or communicating the work to the public.

As in the United States Copyright Act, 

By Kate Duckworth
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“public” is not de� ned in the New Zealand 
Copyright Act. “Communicating” is de� ned 
as “to transmit or make available by means 
of a communication technology, including 
by means of a telecommunications system 
or electronic retrieval system”.

Unlike the United States Act, the New 
Zealand Copyright Act does not specify 
whether the transmitting and receiving 
has to be to the same place or not, or at 
the same time or not.

There is surely a good argument that 
individual customers are “the public” in that 
there was no relationship between Aereo 
and its customers other than to transmit 
copyright material, for which Aereo charged 
money, but paid nothing. There’s no such 
thing as a free lunch.

So while the internet presented a business 
opportunity for Aereo, the United States 
Supreme Court was able to approach the 
intellectual property issues in a conventional 
and technology-neutral way.

Kate Duckworth is a partner of Catalyst Intel-
lectual Property and specialises in dispute 
resolution. She has a particular interest in the 
intellectual property issues the internet and 
technology present. 

Recent amendments to the High 

Court Rules – The High Court Amend-
ment Rules (No 3) 2013 and the High 
Court Amendment Rules 2014 – have 
increased the period a defendant has for 
� ling papers in opposition to summary 
judgment. 

A plainti�  must now serve an applica-
tion for summary judgment and support-
ing a�  davit not less than 25 working 
days before the date for hearing the 
application, giving the defendant at 
least 22 working days to � le papers in 
opposition. 

Previously rules 12.7 and 12.9 left the 
defendant with little time to prepare, 
� le and serve papers in opposition and 
counsel would often appear at the � rst 
call seeking an extension of time for 
� ling a notice of opposition and a�  davit 
in support. 

To avoid this frequent need to seek 
an extension, the rules now state the 
minimum period for serving an application 
for summary judgment and supporting 
a�  davit pursuant to rule 12.7 is 25 working 
days. Given the time limit in rule 12.9, 
this provides a period of 22 working days 
for papers in opposition to be � led and 
served. It is anticipated that parties will 
� le all papers before the � rst call.

Changes have also been made to the 
minimum period for an application for sum-
mary judgment to be served overseas so 
they are consistent. Previously there was a 
di� erent timeframe for service in Australia 
compared to the rest of the world. Now rule 
12.5 provides that a plainti�  who serves 
an application for summary judgment 
overseas must serve the application not 
less than 25 working days before the date 
for hearing the application. 

Justice Winkelmann · Chief High Court Judge

Changes to the minimum service period 
for applications for summary judgment
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As Sir Hayden watched the co�  n 

sinking into the hole, rain splattering mud 
across the lacquered wooden side, he leaned 
across and said to me, “At least we can be 
certain he has nothing further to say”.

The last encounter between the two had 
taken place some months earlier when Sir 
Frank shu�  ed into Sir Hayden’s chambers by 
mistake. Sir Frank was 84 by then and must 
have been disorientated. Certainly he never 
knowingly approached Sir Hayden’s room.

“Oh, Starke,” gasped Sir Frank. “It’s you.”
“Indeed, Gavan Du� y,” barked Sir Hayden. 

“Does it surprise you to � nd me in my own 
room?”

Sir Frank composed himself. “Starke,” 
he said in a digni� ed and even sad tone. 
“Is our misunderstanding to continue even 
until I die?”

Sir Hayden’s reply was as crisp as any 
of his judgments. “I see no reason why it 
should not.”

The next time Sir Hayden came that close 
to Sir Frank was when, with � ve others, he 
bore his co�  n towards the hole in the ground 
awaiting his remains in the Boroondara 
Cemetery in Melbourne. Sir Owen Dixon was 
a pall bearer as well, a role which Sir Hayden 
considered him to be “peculiarly suited to”. 
Certainly Sir Owen was looking especially 
funereal and grey that day, which was not 

Death of a 
judge

I am in possession of a document which 
purports to be the journal of the late Cedric 
Park, who was associate to Sir Hayden 
Erskine Starke, the notoriously abrasive 
judge of the High Court of Australia between 
1920 and 1950.

I cannot verify the authenticity of the 
document. Even though it purports to be 
written before 1950, it is in Microsoft Word 8.1 
format. However, if it is genuine, it contains 
many insights about Sir Hayden Starke, the 
other judges of the High Court (including 
Sir Owen Dixon) and the functioning of 
the court in the � rst half of the twentieth 
century. As such, I need hardly point out its 
historical and jurisprudential value.

I therefore release the following extract, 
which includes Cedric Park’s account of the 
funeral of the former Chief Justice of the 
Court, Sir Frank Gavan Du� y.

By Marcus Elliott

surprising given that this was a funeral.
Nevertheless, as Sir Owen took up his posi-

tion in front of Sir Hayden (on the “eastern 
side of the casket”) he greeted me with a 
polite “Good afternoon, Park.”

While Sir Hayden never appreciated being 
behind anyone in any situation, the position-
ing rendered Sir Owen a captive audience 
as they bore the casket.

Sir Hayden opened with, “We carried him 
on the Court for the last decade. Why should 
we have to carry him again?”

Sir Owen a� ected not to hear. So Sir 
Hayden tried again.

“He’s remarkably light weight, don’t you 
think, Dixon?” His words were audible to 
those immediately following the casket, 
including Lady Gavan Du� y. Once again, 
Sir Owen was silent.

Undeterred, Sir Hayden took the oppor-
tunity to itemise, and in many cases restate, 
many of his most pressing grievances relating 
to Justices Evatt and McTiernan, who were 
on the opposite side of the casket. The former 
he referred to as the “Great Flat Head”, and 
the latter as “the member for Parkes”. His 
grievances embraced many themes, includ-
ing but not limited to the “fraudulent and 
rank” circumstances of their appointment 
to the High Court bench. Once again, he 
did this without any attempt to lower his 
voice, at one point even slapping his free 
hand against the side of the casket as he 
recalled how Justice Evatt had presumed to 
assert an entitlement to read Sir Hayden’s 
judgments in draft before they were issued.

So engrossed in his angry soliloquy was 
he that he didn’t even seem to notice when 
they had reached the edge of the grave. 
It took a nudge from me to warn him. He 
moved well away once the co�  n had been 
deposited onto the straps which stretched 
over the hole. Away to the side two men 
slouched on their spades, awaiting their cue.

“There’s no escape for him now,” Sir 
Hayden muttered to me with a wink. At 
least no one else heard that.

After the “incessant babbling” of the 
priest had stopped, he sought out Sir Owen 
Dixon once more.

“Dixon!” He advanced like a dingo towards 
a mouse.

Dixon paused before turning in his meas-
ured way, as if the act of turning was itself 

of some great moment, ponderous and with 
every in� ection of the brow re� ecting great 
depth of thought, philosophy and learning.

“Dixon! Look at that will you. It’s a dis-
grace!” Sir Hayden pointed at a very large 
monument which combined marble and 
sandstone, columns and angels, harps and 
horses to jarring e� ect. It was disproportion-
ate to the size of the adjacent headstones, 
visibly overbearing all around it in a manner 
peculiar to Sir Hayden himself.

“Yes, I see it Starke. What of it?” Such 
was Sir Owen’s bland tone that may have 
been the making this enquiry of counsel 
appearing before him.

“That is the gravestone, if that is a 
su�  cient description, of the late Annie 
Springthorpe.”

“Yes?”
“Of course you must know her widower, 

Dr J W Springthorpe. Is he not a member 
of that club of yours – what do you call it? 
The Ferret Club?”

“It is the Wallaby Club, Starke, as I think 
you well know.”

“Then you must know why he, as executor, 
has caused such an audacious sum to be 
sunk into this abomination.”

“We are in a cemetery Starke, not an art 
gallery. I feel no need to comment upon the 
aesthetic value of the gravestones.”

Starke was undeterred. He may not 
have even been listening to Sir Owen. “I 
understand that she left her estate to the 
family – excluding him. So he exploited his 
position as executor by committing £10,000 
of the estate on this to spite her family.”

Although I knew Sir Owen to be cynical, 
his cynicism was miniscule compared to Sir 
Hayden’s. Dixon at least possessed some 
level of compassion.

“Perhaps he just loved his wife, Starke.”
“That is not so much an expression of 

love as a crime on the senses.”
Sir Owen moved away without further 

reply, purportedly to comfort a bereaved 
member of Sir Frank’s family, leaving Sir 
Hayden alone. Of course I remained behind 
him holding the umbrella over him as the 
drizzle continued.

Unsatisfied and still eager for more 
sport, Sir Hayden spied Sir George Rich 
and pounced. Sir George had sat on the High 
Court for longer than anyone could remember 
and was plainly a� ected by the death of 
his colleague. He clutched a handkerchief 
as he hobbled alone towards the gate of 
the cemetery.

“Why, Rich,” Sir Hayden said. “Do you 
really think it’s worth the trouble of leaving 
or would it be best if you just remain here?”

Got Tweets?
@mylawsociety
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The Law Foundation is 

moving increasingly towards 
assisting public policy devel-
opment in areas that extend 
beyond traditional legal research concerns.

One such area is the environment. We 
are currently supporting several interesting 
studies that show great potential for making 
a signi� cant contribution to environmental 
protection. These three projects, all due for 
publication this year, show particular promise:

Fossil fuel subsidies
AUT Law School Senior Lecturer Vernon 
Rive has nearly completed his examination 
of the international law regime around 
fossil fuel subsidies. Vernon worked on 
the project during the second half of 2013 
at the University of Cambridge Faculty 
of Law, with research visits to London, 
Geneva, Paris and Warsaw. On these visits 
he met and interviewed academics, o�  cials 
and policy advisers at the London School 
of Economics, World Trade Organisation, 
Organisation for Economic Co-operation 
and Development, International Energy 
Agency and the New Zealand Embassy and 
Mission to the European Union. He is now 

Foundation backs a greener NZ

Law Foundation funding of $50,000 

has brought 10 eminent international lawyers 
to speak at the World Bar Conference in 
Queenstown in early September, the � rst 
time this biennial event will be held in New 
Zealand. The event is themed Advocates as 
Protectors of the Rule of Law.

International speakers include Lord Dyson, 
UK Master of the Rolls; Justice Robert Jay, 
leading counsel in the Levinson phone hacking 
enquiry; Sir Christopher Greenwood, Judge in 
the International Court of Justice; Singapore 
Chief Justice Menon; Chief United States 
Court of Appeal Judge Alex Kozinsky; and the 
Hon Justice Margaret Beasley AO, Australia.

Other speakers include leading Zimbabwean 
human rights lawyer Beatrice Mtetwa, former 
Hong Kong Bar Association head Russell Cole-
man, former UK Bar Association head Stephen 
Hockman, and UK Barrister Joe Smouha QC.

New Zealand speakers will include the 
Chief Justice Dame Sian Elias, Attorney-
General Chris Finlayson, Justice Joe Williams, 
and former Parole Board head Sir David 
Carruthers. The Foundation is delighted 
to support this important event. Further 
information and registration details can 
be found at www.nzbar.org.nz

Foundation brings speakers 
to blue-ribbon conference

By Lynda Hagen

to use than the current model. Nicola expects 
the new site to go live “gradually,” starting in 
about two months’ time.

Earlier this year the Foundation also 
funded a conference on sustainability and last 
month funded a New Zealand public lecture 
series by leading American environmental 
law expert Professor Gerald Torres of Cornell 
University in New York.

Professor Torres gave well-attended public 
lectures on Litigating Climate Change at 
Victoria, Otago and Auckland Universities, 
arguing that a clean environment is a legal 
right of the people that creates obligations 
on government. He also spoke at a UN 
Declaration on the Rights of Indigenous 
Peoples symposium at Waikato University.

Andrew Erueti of the Waikato Law Fac-
ulty says Professor Torres made especially 
interesting comments on the likely e� ect 
of international indigenous rights on New 
Zealand’s environmental regulation, and 
e� orts to engage with Māori interests on this.

Information about Law Foundation 
grants can be found on our website www.
lawfoundation.org.nz.

Lynda Hagen is the New Zealand Law Founda-
tions’ Executive Director.

www.includeacharity.org.nz

Your clients will thank 
you for helping 

them make a bequest.
Let’s work together to increase bequest 

income for the benefit of  all New Zealand charities 
and their communities. 

completing writing up his research, to be 
published in a book through United Kingdom 
publisher Edward Elgar by the end of the 
year, supported by digital media on the 
project website www.subsidyreform.com.

Threatened wildlife protection
Marie Brown of the Environmental Defence 
Society is looking into the legislative and 
policy framework around protecting New 
Zealand’s native biodiversity on land and 
in lakes, rivers and the sea. Marie has 
interviewed leading experts in the � eld, 
identifying key drivers of biodiversity loss and 
proposing changes for government and other 
players to consider. Following peer review 
and revisions, the report will be published 
as a book later this year, with the working 
title Securing our Future: The Protection of 
New Zealand’s Threatened Wildlife.

Environment website
A new website being development by The Envi-
ronment Foundation will provide an important 
new information resource on environmental 
issues. Lead researcher Nicola de Wit says the 
website builds and expands on an existing online 
guide to the Resource Management Act, to 
include topics such as the new marine Exclusive 
Economic Zone and freshwater biodiversity. 
The new site will be better designed and easier 
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CPDcalendar
Programme Presenters Content Where When

CIVIL LItIgatIon & EmPLoymEnt
Workplace Bullying 
– new guidelines

Susan Hornsby-Geluk
Ros Webby

This webinar addresses the practical and legal implications of the way in which 
bullying allegations should be processed in light of Workplace New Zealand’s recently 
released new guidelines. You will gain an insight into ways in which decision makers 
might interpret and apply the guidelines and be better able to adjust your approach 
to advice, investigations and litigation.

17 Sep

1 CPD HRS
Employment Law 
Conference

Chair: 
Her Hon Judge Inglis

This “must go to” conference, noted as much for its collegiality as for the high quality of 
the business sessions, will once again provide practitioners at all levels of experience 
an opportunity for two days of stimulating engagement on topics of importance and 
interest in the employment law field.

Auckland 13 - 14 Oct

13 CPD HRS
Introduction to High 
Court Civil Litigation 
Skills

Sandra Grant
John Hardie
His Hon Judge Joyce QC
Nikki Pender
Paul Radich
Tom Weston QC

This two-day workshop is an excellent opportunity for recently admitted practitioners 
to develop practical skills in civil litigation in an intense small-group workshop. Don’t 
miss this chance to ensure that you will be able to face a court case with confidence! 
You will improve your advocacy skills while you learn how to handle a single file from 
beginning to end, be able to identify and understand the various steps in the process, 
develop the practical skills you need to handle this, and a range of other litigation files, 
competently and confidently.

Wellington
Auckland 2 
Christchurch

20 - 21 Oct
10 - 11 Nov
24 - 25 Nov

9 CPD HRS

ComPany, CommERCIaL & tax
tax Conferencetax Conferencet Chair: 

Joanne Hodge
This year’s conference programme covers a wide range of tax matters with a  emphasis 
on identifying and meeting the technical and practical issues faced by advisers on a 
daily basis, delivered by an impressive line-up of speakers. Join us for what promises 
to be an interesting and educational day.

Auckland 4 Sep

6.5 CPD HRS

CRImInaL
Duty Lawyer 
training Programme

Local Presenters Duty lawyers are critical to the smooth running of a District Court list. Here is a way to gain 
more of the knowledge and skills you need to join this important group. This workshop 
is made up of several parts. Visit www.lawyerseducation.co.nz for full course 
description, dates and locations.

Visiting 
centres 
around NZ

Aug - Nov

11* CPD HRS

FamILy
Understanding 
mediation – 
mediation for 
lawyers Part a

Virginia Goldblatt
Geoff Sharp

Mediation knowledge and skills are an increasingly important adjunct to legal practice. 
Many more clients are taking disputes to mediation (because it works) and the more that 
their legal advisers know about how it works the better. In addition, practice as a mediator 
extends the service that lawyers can offer the public.

Auckland 2 31 Oct - 2 Nov

15 CPD HRS
International 
Surrogacy 
regulations – where 
to new Zealand?

Prof Mark Henaghan
Jennifer Wademan

How does the law currently operate in surrogacy cases? How is legal parentage 
acquired? What should you know about the Human Assisted Reproductive 
Technology Act, the Status of Children Act and the Adoption Act? This webinar will 
explore the current state of the law as it applies to both domestic and international 
surrogacy arrangements. Family lawyers who missed the International Adoption and 
Surrogacy conference in April, should make this a priority.

8 Sep

1 CPD HR
Introduction 
to Family Law 
advocacy and 
Practice

His Hon Judge John Adams 
Usha Patel

In following through a case you will learn how to master the core tasks, methods, 
strategies and documentary and non-documentary procedures you need to know if 
you are to represent your client in a competent and professional manner. Through 
precedents, videos, a book of materials, and performance critique, this course, 
recommended by the Legal Services Agency, is sound, participatory and proven. 
Updated to include New Family Justice System changes.

Christchurch
Wellington
Auckland

6-7 Oct
9-10 Oct
13-14 Oct

13 CPD HRS
Lawyer for the Child 
Intensive – meeting 
the challenge

Chair: 
Garry Collin

The role of lawyer for child is vitally important and highly challenging. This day long 
programme includes streams for the varying levels of experience, and will provide 
the opportunity to hear from experienced lawyer for child, and experts associated 
with the profession, on topics of importance.

Wellington 10 Nov

6 CPD HRS

PRoPERty anD tRUStS
the Role of the 
trustee Revisited

Helen Dervan
Jeremy Johnson

Lawyers traditionally assume office as trustees for private clients and for charities. 
However, the job is not as simple as it used to be and trustees are increasingly 
exposed to legal risk. This seminar will provide an update and analysis of the recent 
case law that will inform lawyers as they act as trustees and provide advice to trustees.

Dunedin
Christchurch
Wellington
Auckland

3 Nov
4 Nov
10 Nov
17 Nov
10 Nov

3.5* CPD HRS
asset Protection 
Update

Chris Kelly
Greg Kelly

This seminar will be of benefit to all lawyers whose work includes asset planning and 
protection and those whose clients are involved in relationship property disputes where 
trusts are involved. Topics covered will include: drafting wills for merged families; how 
to avoid family protection claims; gifting processes; residential care subsidy issues; 
and death and mental incapacity issues.

Dunedin
Christchurch
Wellington
Auckland

21 Oct
22 Oct
29 Oct
30 Oct
29 Oct

2.5* CPD HRS

Webinar

Webinar

Webinar

Webinar

Online registration and booklet purchases (with cheque, direct credit and credit card payment options) available at www.lawyerseducation.co.nz
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Tax Law

Managing tax risk requires more 

than just getting the numbers right.
As recent cases before the courts have 

demonstrated, the risk that Inland Revenue 
may take a di� erent view on the interpreta-
tion of tax legislation is very real. And even if 
the taxpayer’s position is ultimately upheld 
by the Court, the taxpayer will have had to 
endure a lengthy and costly disputes process 
to defend its tax position.

One of the most e� ective protections 
against Inland Revenue disputing a tax-
payer’s interpretation is to obtain a binding 
ruling.

Until relatively recently, the application 
process would often take over a year and 
taxpayers used the process sparingly.

Improvements in the process in recent 
years have meant that a binding ruling is 
now a more realistic option for a broader 
range of taxpayers. Further, Inland Revenue’s 
more aggressive audit strategy means that 
obtaining a ruling may now be more impor-
tant than ever.

Consequently, legal practitioners advising 
on high value transactions should consider 
the possibility of obtaining a ruling, even 
if previously the relevant client would not 
have considered doing so.

Effect of a binding ruling
A binding ruling is a ruling given by Inland 
Revenue that speci� ed tax provisions will 
apply in a certain way to the arrangement 
described in the ruling. If the taxpayer 
enters into the arrangement as described, 
any assumptions or conditions stated in 
the ruling are satis� ed, and all material 
facts were properly disclosed, then, if the 
taxpayer applies the law as speci� ed in the 
ruling, Inland Revenue is bound to accept 
that application.

A binding ruling does not eliminate all 
forms of tax risk. For instance, it does not 
protect against legislative amendment. 
Further, a taxpayer must be prepared to 
demonstrate (if required) that the arrange-
ment entered into is consistent with that 
described in the ruling and that assumptions 
or conditions are met.

Consequently, a binding ruling will gener-
ally be most valuable where the facts are 
relatively certain, but the application of the 
tax laws is uncertain. A ruling will be of less 

value where the relevant issue turns on a 
question of fact.

How to seek a binding ruling
Ruling applications must include a descrip-
tion of the arrangement, a draft of the ruling 
sought, and legal submissions explaining 
how the relevant tax laws apply to the 
arrangement.

Inland Revenue charges a fee for consider-
ing an application. There is an application 
fee of $322 for the � rst two hours of work 
and a further fee of $161 per additional hour 
(in each case including GST). In 2012 (the 
most recent � gures available) fees ranged most recent � gures available) fees ranged 

between $3,500 and $63,000, with the aver-
age being $16,750.

If the application meets certain criteria 
(including that no more than eight issues 
are required to be ruled on) Inland Revenue 
will usually provide a draft ruling (or advise 
of its contrary view) within three months of 
the application being submitted.

It is also necessary to allow time to prepare 
the application, and for � nalising the draft 
ruling once received. Taking into account 
these steps, the whole process typically 
takes at least four to � ve months.

The application process is generally 
overseen by legally quali� ed Inland Rev-
enue personnel, many of whom have had 
private sector experience advising on the 
tax implications of complex transactions.

An advantage of this for taxpayers is that 

the issues will be considered according to 
the legal merits by personnel who are expe-
rienced in reviewing legal documentation 
and analysing complex tax and other legal 
issues. But for the process to run as e�  ciently 
as possible, it is important that the ruling 
application addresses the legal issues in a 
methodical way, and that it includes the 
relevant legal documents.

When to seek a binding ruling
Deciding whether to apply for a binding 
ruling will require weighing the costs of the 
process against the bene� ts of obtaining a 
ruling. The costs are not insigni� cant. In 
addition to Inland Revenue’s fees, there 
will be the time and advisor costs involved 
in preparing the application and discussions 
with Inland Revenue.

The bene� ts may be considerable however. 
If the ruling application involves a high value 
transaction, the cost of seeking a ruling may 
be modest compared to the tax in issue, and 
the penalties and interest that might apply 
if Inland Revenue disputes the taxpayer’s 
� ling position.

A good way to assess the value of seeking a 
binding ruling is to consider three questions:

How certain is the tax treatment?
What are the consequences if Inland 

Revenue disputes that treatment?
And to what extent does the uncertainty 

turn on questions of interpretation that can 
be addressed in a binding ruling (as opposed 
to, for example, questions of fact)?

Conclusion
Taxpayers take a range of approaches to 
managing tax risk.

In many cases, a legal opinion or a non-
binding opinion from Inland Revenue will 
provide an appropriate level of comfort 
given the time frames and the amount of 
tax in issue. But only a binding ruling can 
be relied on to prevent Inland Revenue from 
later adopting a di� erent interpretation.

The rulings process has its limitations, 
particularly where the tax treatment depends 
on uncertain facts, and in the case of legisla-
tive amendment. But the process has become 
signi� cantly more user-friendly in recent 
years, and in many cases the costs involved 
in seeking a ruling may be a valuable form of 
insurance against changes in interpretation.

Tim Stewart is a senior solicitor with Russell 
McVeagh in Wellington.

Managing tax risk through a binding ruling

Tax LawTax LawTax LawTax Law

By Tim Stewart

Deciding 
whether to apply 

for a binding 
ruling will 

require weighing 
the costs of the 
process against 

the bene� ts 
of obtaining a 

ruling
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Boon Hong, of Auckland, has been 

censured and suspended for 10 months 
from 25 July 2014 after he admitted he did 
not obey an order of a lawyers standards 
committee.

“This type of offending needs to be 
marked with a � rm response in order that 
the institutions of professional discipline are 
not undermined,” the New Zealand Lawyers 
and Conveyancers Disciplinary Tribunal said 
in its decision suspending Mr Hong ([2014] 
NZLCDT 41).

Following an own motion investigation, 
a standards committee determined on 1 
February 2013 that Mr Hong had engaged in 
unsatisfactory conduct, and ordered that he:
• be reprimanded;
• pay the New Zealand Law Society a $1,000 

� ne;
• pay the Law Society $1,000 costs; and
• undergo practical training or education by 

attending a Continuing Legal Education 
Course, namely “Equitable Remedies”, on 
19 April 2013, and notify the Law Society in 
writing once he had attended the course.

The committee set out these orders in a 
determination on 14 February 2013 and sent 
a copy to Mr Hong at the DX Postal address 
that appeared on his letterhead.

The Law Society contacted Mr Hong on 8 
May 2013 to ask him why he had not attended 
“Equitable Remedies” and to suggest that 
he attend an upcoming seminar entitled 
“Tricky Issues in the Life of a Lawyer” on 
12 June 2013.

Mr Hong said that he did not receive 
the Committee’s determination in time to 
attend “Equitable Remedies”, declined to 
attend “Tricky Issues in the Life of a Lawyer”, 
and indicated he intended to � le a review 
application with the Legal Complaints Review 
O�  ce (LCRO).

On 14 May 2013, the Law Society con� rmed 
that Mr Hong had paid neither the � ne nor 
the costs that the committee had ordered.

On 7 June 2013, the committee resolved 
to commence an own motion inquiry into 
Mr Hong’s failure to comply with the orders 
imposed. On 13 June 2013, Mr Hong � led a 
review application with the LCRO.

In that application Mr Hong stated that 
he had only received the committee’s deter-
mination via email on 2 May 2013 and had 
not received a copy in the post.

On 18 June 2013, the LCRO advised Mr 

Hong that it would have to consider whether 
he had complied with the time limits for 
� ling applications for review before it could 
proceed to consider the merits of his applica-
tion, and invited him to provide evidence to 
support his claim that he did not receive the 
copy of the determination.

Mr Hong responded the same day, sending 
the LCRO a letter outlining a multitude 
of grounds on which he challenged the 
committee’s determination.

On 1 July 2013, the LCRO sent Mr Hong a 
letter advising that he had so far failed to 
prove to the required standard that he did 
not receive the copy of the determination, 
and inviting him to provide further evidence 
to support his claim.

Mr Hong failed to provide such evidence, 
and on 5 August 2013 the LCRO declined 
jurisdiction to review the Committee’s 
determination.

In the meantime, the committee deter-
mined that Mr Hong’s failure to comply 
should be considered by the Disciplinary 
Tribunal.

In its substantive decision – [2014] NZL-
CDT 16 – the Tribunal said there were two 
points to be made in relation to Mr Hong’s 
argument that he had not received the order 
when it was sent in February 2013.

“One is that that issue is a matter which 
has already been determined by the Legal 
Complaints Review O�  cer and we have no 
appellate function from that forum so that 
determination must stand.”

If the Tribunal was incorrect in that view, 
after examining and analysing the chronology 
of events, it found that “delivery has been 
proved on the balance of probabilities”.

Both the counsel for the standards commit-
tee and the counsel for Mr Hong agreed the 
misconduct was serious, the Tribunal said.

The counsel for the standards commit-
tee also submitted that the misconduct 
“constitutes a failure by the practitioner 
to discharge his fundamental obligation to 
uphold the rule of law and to facilitate the 
administration of justice”.

“The Tribunal’s concern is that this type 
of o� ending needs to be marked with a � rm 
response in order that the institutions of 
professional discipline are not undermined.

“While we accept that the practitioner 
has � nally complied with the orders, the 
proximity to the penalty hearing is such 

Suspended for not obeying 
standards committee order

that it seriously undermines his plea of 
proper contrition or understanding of his 
professional obligations.

“The Tribunal is particularly concerned 
that this practitioner does not accept that 
he is a member of a professional body and 
that his conduct re� ects on the profession 
as a whole.

“The practitioner espouses high principles 
in his personal decision-making and in his 
claimed devotion to his clients. Unfortunately 
he does not seem to relate that to more 
generally accepted standards of behaviour.

“Mr Hong has been given a number of 
opportunities to re� ect on his professional 
standards and behavior over the course of 17 
years of disciplinary � ndings. He has been 
given the opportunity of censure and � ne 
and further education.

“He does not appear to have learned from 
these opportunities and we consider that 
a further opportunity cannot be justi� ed,” 
the Tribunal said.

As well as the censure and suspension, 
the Tribunal ordered Mr Hong to pay $20,786 
standards committee costs and $5,335 Tri-
bunal costs.

This matter is under appeal.

A lawyer, A, has been censured by a 

lawyers standards committee for unsatisfac-
tory conduct in acting for both an elderly 
woman and her grandson in circumstances 
giving rise to a con� ict of interest.

The standards committee ordered A to pay 
a � ne of $12,500, and damages to the elderly 
woman (via the Public Trust) of $25,000.

Mrs D was in her eighties and su� ered 
from dementia. Until 2009 she owned her 
own home. Her grandson, Mr E, instructed 
A to act for him in the purchase of his grand-
mother’s house. Mr E also instructed A to 
act for Mrs D. Mr E instructed A to form a 

Acting for 
both parties 

breached 
professional 

standards

Continued on following page ...
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trust for Mrs D to hold the proceeds of sale. 
A accepted these instructions and agreed 
to act as a trustee.

When the sale took place, there was a 
shortfall of $74,000. Despite this, A proceeded 
to settle the purchase. It was intended that 
Mrs D would live at the property with Mr E, 
but she was evicted after one year.

Later, in 2012, A drafted an Enduring Power 
of Attorney (EPA) for Mrs D, appointing Mr 
E as Attorney.

A took some steps to determine whether 
Mrs D had capacity to execute the EPA but 
did not seek medical advice. A also certi� ed 
as a witness to Mrs D’s execution of the 
document, writing on the document that 
he was independent of Mr E.

When problems with the operation of the 
trust arose, A resigned as trustee and the 
new trustees dissipated the trust’s funds, 
leaving Mrs D without money.

In late 2013, after a Family Court hearing, 
another lawyer was appointed as Mrs D’s 
lawyer and the Public Trust were appointed 
as Mrs D’s property managers. The new 
lawyer complained on Mrs D’s behalf to the 
Law Society about A’s actions.

The standards committee investigated 
the complaint. The committee consid-
ered whether A’s actions during the 2009 
transaction and in relation to the 2012 EPA 
documentation were breaches of professional 

standards, and the Lawyers and Conveyanc-
ers Act (Lawyers: Conduct and Client Care) 
Rules 2008 (the Rules). The committee 
applied Rule 6, (acting for more than one 
party to a transaction), and Rule 2, (require-
ments of certi� cation).

The committee also considered whether 
A had acted in Mrs D’s best interests.

In acting for both Mrs D and Mr E in the 
2009 transaction, the committee found 
that A had breached Rule 6. Rule 6.1 relates 
to con� icting duties and provides that a 
lawyer may not act for more than one 
party in a transaction if there is more than 
a negligible risk that the lawyer may be 
unable to discharge the obligations owed 
to one or more parties. In the absence of 
a negligible risk it may be acceptable for a 
lawyer to act for more than one party to a 
transaction provided the informed consent 
of all parties is obtained .

The committee said there was a “clear 
and obvious” con� ict and that A could not 
have discharged his obligations to both 
parties in compliance with Rule 6, even 
with informed consent. Further Mrs D had 
not had independent advice.

In � nding that A had breached Rule 6, the 
committee acknowledged that A may have 
intended to act in Mrs D’s best interests 
and that he may not have acted out of any 
sinister intention or motive.

When A settled the property purchase in 
2009, there was a $74,000 shortfall from the 

purchaser Mr E. A failed to ensure that the 
full purchase price was paid or even to discuss 
it with Mrs D, and settled the transaction. 
The committee found this was a breach of 
the duties he owed to Mrs D.

When A certi� ed on the EPA document that 
he was independent of Mr E, he knew this 
was not so. This was a breach of Rule 2.5, 
which requires certi� cation by any lawyer to 
be given only if the lawyer believes the matter 
certi� ed is true, following any appropriate 
enquiries.

At the time that the EPA was executed A 
did give some consideration to whether Mrs 
D had capacity to execute the document. 
However he did not seek medical advice. 
This would have revealed a doctor’s report 
from the previous month stating that Mrs D 
lacked capacity to appoint or execute an EPA.

The committee also found that A had not 
acted in Mrs D’s best interests in setting up 
and operating the trust. The committee said 
the trust had probably been unnecessary in 
2009. A’s conduct in subsequently resigning 
as trustee, and failing to substitute new 
trustees without any safeguards to protect 
Mrs D’s interests led to the funds being 
dissipated to Mrs D’s detriment by 2012.

A was censured and � ned $12,500. He was 
ordered to pay compensation of $25,000 to 
the Public Trust for Mrs D’s bene� t. He was 
also ordered to pay $1,500 costs to the Law 
Society and $1,880 costs to the Public Trust.

A lawyer, C, has been censured and 

� ned $2,000 by a lawyers standards com-
mittee after he took what the committee 
described as “a very aggressive approach” 
to requiring payment of his fees.

C’s conduct, the committee said, was 
unsatisfactory, and breached rules 3.1, 10 
and 11 of the Lawyers and Conveyancers 
Act (Lawyers: Conduct and Client Care) 
Rules 2008.

Rule 3.1 provides that a lawyer must at 
all times treat a client with respect and 
courtesy. Rule 10 provides lawyers must 
promote and maintain proper standards 
of professionalism in their dealings. Rule 11 
provides, among other things, that lawyers 
must administer their practices so duties to 
clients are adhered to and the reputation of 
the legal profession is preserved.

C acted for the trustees and executors of 
a deceased estate. The estate assets were a 
residential property and a motor vehicle. The 
vehicle was sold to pay the funeral account.

C sought payment of his account six 
months after being engaged. He said he 
withheld issuing his account allowing reason-
able time for the property to be sold, but 
that did not eventuate.

The complainant alleged that C over-
charged and also said that the fees were 
to include the ultimate sale of the property, 
while C was adamant that they were not.

The standards committee appointed a 
cost assessor to assess the reasonableness 
of the fees charged.

After discussions between the assessor 
and the parties, agreement was eventually 
reached that the fee should be reduced by 

Aggressive demand for 
payment breached rules

about 30%. As a result of this agreement, 
the committee decided to take no further 
action on this aspect of the complaint.

The complainant alleged that C had acted in 
an unprofessional, threatening and intimidating 
manner. He had unreasonably given a deadline 
for payment of his account, failing which he 
was threatening to take legal action and to 
discredit the credit rating of the executors.

In response to the threat, the complainant 
emailed C. The email began: “I kindly and 
respectfully inform you that your account 
will be paid once the property is sold and 
the estate is � nalised”.

C wrote back, saying “Your email of 11 
March refers. Content noted. Proposal 
rejected.” He said that the house had not 
sold, and though he had held his bill back for 
six months, he could not be more considerate 
than that. C asked whether his plumber, 
who was doing work for him, would also 
be expected to wait until the house was 
sold before he got paid. He said that unless 
payment was made within a few days, that he 
would proceed to recover the debt through 

Continued from previous page ...
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District Court proceedings. He went on to 
note that this would “add signi� cantly to the 
cost” and would “potentially detrimentally 
a� ect your credit rating”.

The standards committee noted from 
the � le that the mortgagee had placed the 
property under a mortgagee sale, but the 
auction was unsuccessful.

The committee then asked the parties to 
respond to the following questions:
• Did the executors or C take any steps to 

ascertain whether the estate was solvent?
• What, if any, advice did C give the executors 

about the process and options involved 
in administering an insolvent estate?

• Was it clearly explained that the executors 
would be personally liable in the event 
that there were insu�  cient funds in the 
estate to pay the legal fees?

The complainant said it was anticipated that 
the estate, when sold, would be adequate 
to cover the costs. There was no discussion 
with C regarding the estate being insolvent. 
She also said the executors were never 

informed they would be personally liable 
for C’s fee until they received the account.

C said that the usual steps were taken at 
the outset to determine the extent and value 
of the property, and it was obvious there 
was equity. No advice was proferred about 
insolvent estates, as the numbers showed 
it was unnecessary. It was therefore not 
explained to the executors that they would 
be liable in their personal capacities, as an 
insolvent estate was not an expectation.

Had the executors followed his early 
advice about preserving the estate, C said, 
an insolvent estate would never have come 
to pass. “There would have been money 
to cover o�  all debts, the legal costs of 
the administration and a disbursement 
subsequently to the bene� ciaries.”

The committee found that there was no 
direct evidence that C advised the complain-
ant or her sister on their personal liability to 
pay his costs, the committee said.

“The committee further considers that 
it is clear that [C] took a very aggressive 

approach as to requiring payment.”
As well as the censure and � ne, the com-

mittee ordered C to provide the complainants 
a written apology and to pay the Law Society 
$1,000 costs.
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Helen Eileen Monckton, of Hamilton, 

was censured and suspended for one month 
from 1 September by the New Zealand Law-
yers and Conveyancers Disciplinary Tribunal 
at a hearing on 7 August.

The Tribunal made these orders after 
Ms Monckton pleaded guilty to a charge 
of negligence in her professional capacity 
of such a degree as to re� ect on her � tness 
to practice or bring her profession into 
disrepute. 

A summary of the case and all the orders 
made will be provided in a subsequent issue 
of LawTalk.

Suspended

LISA ATTRILL,  REGISTRY MANAGER

lisa.attrill@lawsociety.org.nz��04 463 2916��0800 22 30 30,��04 463 2989

Abdale-Weir Gabriel 
Ferguson Belinda Kaye

Mcsparron Naoimh Mary
Watterson Jessica Ann 

ADMISSION
Under Part 3 of the Lawyers and Conveyancers Act 2006

APPROVAL TO PRACTISE ON OWN 
ACCOUNT
Under s30 of the Lawyers and Conveyancers Act 2006

Chan Fei 
Cheng Sen-Mou (Jack) 
Douglas Joanne Maree
Eveleigh Aliza Jane
Eyre Sarah Joanne 
Gaskin Natalie Louisa 
Hawker Jennie Irene 
�formerly Rusbridge Jennie Irene 
�also known as Andrews Jennie Irene

Lummis Kirsten Ann
Masoud-Ansari Setareh 
Mcgill Erin
Ongley Sarah Jane
Papa Simon Matthew
Wackenier Zandra Lynn 

Comments concerning the suitability of any of the above-named applicants for 
the certifi cate or approval being sought should be made in writing to me by 
4 September 2014. Any submissions should be given on the understanding that they 
may be disclosed to the candidate.
The Registry is now advertising names of candidates for certifi cates of character, 
practising certifi cates and approvals to practise on own account on the NZLS website at 
www.lawsociety.org.nz/for-lawyers/law-society-registry/applications-for-approval.

Shirley Smith 
address
The 2014 Shirley Smith Address will be 
presented in Wellington by Justice Susan 
Glazebrook. The title of her address is Pro-
tecting the Vulnerable in the 21st Century: 
An International Perspective.

The address will be presented at 5:30pm 
on Wednesday 17 September at Victoria Uni-
versity’s Rutherford House lecture theatre 1.

World Bar 
Conference
The 2014 World Bar Conference will be held 
in Queenstown from 4 to 6 September.

The conference theme is Advocates as 
Protectors of the Rule of Law. Con� rmed 
keynote speakers include Singapore’s Chief 
Justice Menon, the United Kingdom’s Mas-
ter of the Rolls Lord Dyson, and Judge Sir 
Christopher Greenwood QC (United Kingdom 
and International Court of Justice). See www.
nzbar.org.nz/Event?Action=View&Event_id=228.

Coming up
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Solicitor – Dispute Resolution Team
• Christchurch office

We are a firm of specialist lawyers based in Auckland and Christchurch, 
with a New Zealand-wide focus and an international perspective.

Our lawyers are all at the top of their game.  We make sure of that by 
only hiring the best and brightest we can find, so you'll be joining a firm 
of outstanding individuals.

Working within a small team of specialist dispute resolution lawyers, 
including two partners, you will be involved in resolving many types 
of civil disputes including contractual, insurance, estate, relationship 
property, commercial and construction disputes through negotiation, 
mediation, arbitration and litigation.

For success in this role, you will ideally:
-  have between 12 and 24 months’ PQE
-  be a very effective communicator and a strong influencer 
-  have well developed drafting skills

We’ve got a great team of people working for Anthony Harper, all 
passionate and enthusiastic about what they do.  If you are keen to 
make a difference with us, and to develop your career as a specialist DR 
lawyer, then this is an opportunity not to be overlooked.  Please email 
your application to:

Fleur Templeton - Human Resources Manager     
Email: fleur.templeton@ah.co.nz

Initial enquiries are welcome.  
Please call Fleur on (03) 964 5843.

We are looking for two lawyers to join us in our practice based in Remuera.
The first role is for a solicitor with two to four years’ PQE in our litigation 
team and you will be involved in a full range of commercial and civil 
litigation as well as ADR work.
The second role is with our general practice team. You must have a 
minimum of one to two years’ PQE and will be involved in general private 
client, conveyancing, trust and commercial work.  
The successful candidates will have strong academic records, great 
interpersonal skills, a sense of humour and a lot of common sense.
Wilson McKay is a boutique firm acting for corporates, SMEs and private 
clients. We provide a highly professional, yet friendly work environment 
and the work is high quality, interesting and challenging.
Please send us your CV to Wendy Smith – wendysmith@wilsonmckay.co.nz 

Wilson McKay

Macalisters Solicitors
Due to retirements we require a lawyer with experience in urban 
and rural conveyancing; estates, trusts & wills; and commercial law.

The position is based in our Invercargill office with regular 
attendances at our offices in Winton and Te Anau.

This is an excellent opportunity to take over work for existing 
clients and expand the practice.

We are shortly to move into brand new premises incorporating up 
to date facilities and equipment.

Macalisters are looking to appoint a new partner and this position 
lends itself strongly to that pathway. The successful applicant will 
require the skills and drive to reach this goal.

Please sent your CV to sgm@macalisters.co.nz
or post to: Macalisters Solicitors, PO Box 836, Invercargill 9840.

Helping charities 
through bequest income

www.includeacharity.org.nz

• Location, Auckland City suburbs (Central, Eastern 
or West Auckland).

• Minimum 2 full-time lawyers.
• Business to be merged with existing successful 

litigation practice.
• Ideal opportunity for practitioner wishing to retire 

or move into something different.

Auckland general legal practice

All enquiries received in the strictest confidence:
legalpracticewanted@gmail.com

Wanted to Buy:

Development Lawyer – Intermediate to Senior  
Infrastructure/PPPs

With the recent promotions of eight new partners and three 
principals, Meredith Connell is an impressive New Zealand firm 
celebrating growth, change, opportunity and exceptional people!

The firm recently launched their Infrastructure and Projects Group, 
which provides the full range of services for significant works by 
private or public corporations. 

Mark Godfrey, mentioned by the Legal 500 for his expertise in 
infrastructure projects in the Middle East, recently joined the firm 
to further develop this area of the practice. 

The team requires a development lawyer to work across major 
developments in infrastructure and PPPs with a construction focus.

This role will suit a lawyer looking to grow into a role where they 
can develop their experience and build a profile and expertise that 
is second to none in New Zealand.

Join this energetic team of specialists committed to the ongoing 
development of your career and enjoy the exceptional variety of 
top end work. 

Competitive remuneration is on offer. 

Please contact Jennifer Little for a confidential discussion at: 
Jennifer@jlrnz.com

 Your legal search and recruitment partner 
021 611 416 / www.jlrnz.com

Auckland 
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Senior Lawyer
Public Defence Service
Manukau
Vacancy 25856

The Public Defence Service has a commitment to providing independent, high quality, 
timely, legal advice and representation in a full range of criminal cases including providing 
professional leadership of the duty lawyer service.
We are seeking a Senior Lawyer to join our office at Manukau, which covers all Courts 
within the South Auckland region. Reporting to the Deputy Public Defender Manukau, 
your enthusiasm and skills will contribute to the delivery of high quality public defence 
services in the summary and trial jurisdiction within the Auckland Courts.

This position presents an opportunity to contribute to the significant development in 
criminal defence services in New Zealand. You will have strong advocacy skills, will be 
able to work in a team, relate well to people from diverse backgrounds and manage a 
high caseload, largely comprised of serious indictable work. As part of this role you will 
also mentor and assist junior lawyers within the office.

As a senior lawyer you will have category 3 or 4 approval rating.

This is an opportunity to advance your legal career in a busy, challenging and supportive 
environment. The Public Defence Service can offer you a commitment to your 
ongoing professional development, a competitive salary and the opportunity to make a 
contribution to the legal profession in New Zealand.

To apply, please go to the Ministry of Justice vacancies website 
http://careers.justice.govt.nz/Pages/Vacancies.aspx click on the position 
job title and follow the instructions. 

Applications close Wednesday, 17 September 2014.

Applications close on Thursday, 4 September 2014.

Contact us with for more information: Phone: 0800 943 600
Email: contact@comcom.govt.nz

Senior Legal Counsel  
or Legal Counsel  
– Regulation

Be part of a talented team of lawyers in this Wellington based position.
This is an exciting opportunity to work alongside a range of experts, including 
engineers, economists and regulatory analysts, on a variety of issues relating to the 
telecommunications, dairy, airports, electricity and gas sectors. 

In taking on this challenge, you will play a part in influencing the success of New Zealand’s 
regulated industries, for the long-term benefit of all New Zealanders. 

To be successful in this role, you will have: 

→ sophisticated drafting and statutory interpretation skills

→ excellent communication and influencing skills

→ good judgement in handling complex issues

→ experience in regulation or competition law, including fluency in economic principles.

To apply for this role, send your CV and a covering letter to work@comcom.govt.nz or 
contact Nicola Gee on 04 924 3795 if you would like further information. 

The Commerce Commission offers competitive remuneration packages and ongoing 
professional development in a modern and supportive work environment.

www.comcom.govt.nz/careers

T I - H O U  H A N
Would any lawyer holding a will for the above-named 
late of Auckland, born on 26 May 1920, who died 
on 15 November 2007. Please contact Rebecca 

Roukema, Gaze Burt:

rebecca.roukema@gazeburt.co.nz
Ph 09 303 3764  |  Fax 09 3093114  |  PO Box 91345, 
Victoria Street West, Auckland 1142

R O S I T A  A R I A N A  H E L E N  S T R I C K -
L A N D
Would any lawyer holding a will for the above-named, 
late of 26 Benge Crescent, Naenae, Lower Hutt, 
unemployed, born on 7 March 1976, who died on 
6 July 2014, please contact Ashika Bali, Gibson 

Sheat Lawyers: 

ashika.bali@gibsonsheat.com
Ph 04 916 6450  |  Fax 04 569 4874
Private Bag 31905, Lower Hutt 5040 DX RP42008

J O H N  S N E D D O N
Would any lawyer holding a will for the above-named 
late of Porirua, who died on 23 July 2014, please contact 
Janine Merritt, Gault Bevan Law:

janine@gaultbevan.com
Ph 04 2382351  |  Fax 04 2382352
DX SP32518, Porirua  |  PO Box 50796, Porirua 5240

P A U L  D A N I E L  K U K U T A I
Would any lawyer holding a will for the abovenamed, 
late of 168 Ihumatao Road, Mangere, Auckland, born 
on 17 April 1985, who died between 10 and 11 July 
2014 please contact Delamare Gleeson, Daniel, 

Overton & Golding:
del@doglaw.co.nz
Ph 09 622 2222  |  Fax 09 634 2148
PO Box 13-017, Onehunga, Auckland 1643
DX EP71005

J A C Q U E L E N E  N A D I N E  H U G H E S
Seeking Jacquelene Nadine Hughes in regard to 
a will where she is named as Executor. Jacquelene 
was working at Rowe McBride (now Fitzherbert 
Rowe) as a Legal Executive in Palmerston North 
in 1986. If you have any information about how to 
locate Jacquelene, please contact Wendy Parker:

wendy.parker@paradise.net.nz  |  Ph 0274 866 221

H E N R Y  J A M E S  W I L L I A M S
Would any lawyer holding a will for the above-named, 
late of 5 Hay Street, Upper Hutt, Retired, who died 
on 4 July 2014, please contact Brenda McDonald, 

Paino & Robinson:
brenda@paino-robinson.co.nz
Ph 04 527 8585  |  Fax 04 527 8557
PO Box 40955, Upper Hutt 5140  |  DX RP44015

A N D R Z E J  S T E F A N  Z Y C H E W I C Z
Would any lawyer holding a will for the above-named, 
aka Andrew Stefan Zychewicz, late of Hillcrest 
Lodge, 40 Leinster, Avenue, Raumati South, born 
on 17 December 1954, who died on 28 November 
2013, please contact Rosemary Sharp, The Law 

Connection:
rosemary@lawconnect.co.nz
Ph 04 299 3192  |  Fax 04 299 7686  |  DX RP60303
PO Box 2079, Raumati Beach, Paraparaumu 5255

J O H N  E M M E T  K E N E A LY
Would any lawyer holding a will for the above-named, 
late of 1 Terrace Avenue, Mount Maunganui, Salesman, 
born on 3 January 1954, who died on 26 July 2014, 
please contact Shaun Hoskin, Nielsen Law:
shaun@nielsenlaw.co.nz
Ph 07 838 9949  |  Fax 07 838 1661
PO Box 1108, Hamilton 3240

W I L L S S I T UAT I O N S  VAC A N T
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For a con� dential discussion about this role, please 
contact: Gerald Lange

(09) 358 2121 · 027 243 1009
gerald.lange@careerprofessionals.co.nz
www.careerprofessionals.co.nz

The o�  ce of the Crown Solicitor in Tauranga, 
Ronayne Hollister–Jones Lellman, has a deserved 
reputation for excellence, professionalism and 
its enjoyable and collegial work environment. Its 
partners are committed to being the “pre-eminent 
litigation practice in Tauranga.”

The Partners are unanimous about the need for a 
senior lawyer to support the Crown Solicitor, in the 
leadership and management of the Crown side of 
the practice. The role is exceptionally important 
to the � rm and an essential part of its succession 
plan. 

This rarely available and exciting opportunity will 
require someone with:
• 10 plus years PQE
• proven high quality leadership ability – 

preferably of a team
• a high degree of legal acumen
• experience of a Crown � rm at some point in 

his / her career
• criminal litigation experience, including solo 

conduct of High Court trials
• willingness to assist the development of other 

areas in the practice 
• proven ability to maintain a very harmonious 

working environment.

The role o� ers:
• an early pathway to Partnership for the right 

person
• a highly supportive team structure
• an extraordinarily positive and collegial 

culture

This is an exceptional career opportunity in an 
exceptional � rm.

· Key Leadership Support  Role
· Distinguished Litigation Practice 
· Exceptional Work Culture   
· Tauranga Location

S E N I O R  C R O W N
P R O S E C U T O R

For a con� dential discussion about this role, please contact:
Gerald Lange (09) 358 2121, 027 243 1009
Email: gerald.lange@careerprofessionals.co.nz
www.careerprofessionals.co.nz

• “Next Generation” Partner
• Award Winning National Firm
• Auckland CBD

With over 100 lawyers nationally and providing general and specialist legal services, this 
� rm has real depth and breadth, with national and international reach. 

The � rm prides itself on its people and its clients. It has a proven track record of high 
performance – consistently providing high quality advice and client focused outcomes. 
The genuinely collegial inter-action internally, and between its o�  ces, ensures that the 
� rm plays to these strengths and provides top service.

The � rm is growing strongly and increasing market share. The partners see further 
opportunities for development in their Auckland business, identifying a particular need 
for a senior corporate / commercial lawyer to join their team. They are keen to talk to a 
strongly performing lawyer at partnership level, or about to step up to partnership, who 
is looking for an opportunity to succeed in a supportive, respectful working environment. 

Firm governance is highly transparent, with consensus and strong underlying partner 
values as the norm.

This role will appeal to a lawyer who is looking for the strengths and capabilities of a 
national � rm, combined with a collegial / family friendly work environment.  

The � rm’s working infrastructure, ICT and support systems are top end, its o�  ce stylish, 
and location appealing.

This is an outstanding opportunity for Partnership in a great � rm. 

CORPORATE / COMMERCIAL PARTNER

Commercial and Property 
Lawyer 4-8 years’ PQE

This Wellington full service law firm offers a variety of complex work, 
real progression opportunities, and a commitment to the professional 
development of their people within a collegial and supportive culture.

In order to meet increasing demand and to strengthen its structures 
for its succession plan this innovative Wellington law firm is growing its 
talent base.

The role of Commercial and Property Solicitor requires broad 
commercial and property experience including:
• commercial agreements and transactions;
• commercial, rural and residential property transactions;
• finance;
• business structures (companies, joint ventures and limited partnerships); 
• trusts (family, charitable and trading); and
• knowledge and/or experience of the retail sector.

The successful applicant will have a strong academic record as well 
as displaying commercial acumen to deliver high quality advice and 
cost effective solutions to clients. They will be self-managing, strong 
communicators with the ability to advocate all areas of practice as well 
as comfortably participate in marketing strategies. 

In return, you will be joining a forward thinking, growing practice 
that promises access to stimulating work, abundant development 
opportunities, competitive remuneration and a fair work/life balance. 

Please contact Jennifer Little for a confidential discussion at: 
Jennifer@jlrnz.com

 Your legal search and recruitment partner 
021 611 416 / www.jlrnz.com
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