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HELP 
IS AT 
HAND
To provide a service for lawyers seeking independent help 
with an issue in their life, the New Zealand Law Society has 
signed an agreement with Lifeline Aotearoa.

Lifeline o� ers a discounted rate to New Zealand Law 
Society members and their families. Lifeline’s team of 
qualifi ed professional counsellors is experienced in working 
with clients across a broad range of issues. They can help 
with day to day issues such as stress, anxiety, burnout, 
depression, relationship issues, grief, trauma and addiction.

Phone lifeline Aotearoa:
(09) 909 8750

email: face2face@lifeline.org.nz
my.lawsociety.org.nz/practising-well

PRACTISING WELL
Supporting lawyers since 2009.



Mental illness can befall anyone, particularly anyone working in a 
stressful profession.
     –Nigel Hampton QC
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On the Cover: Cornwall, England  /  Flickr user ‘Mendhawk’

The article Mental illness in the legal profession 
was amended on 8 May 2015 to remove some 
information on page 5 at the request of the family 
of one of the people originally referred to in the 
article.
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One of the aspects of being a lawyer is that we 

are likely to be subjected to high levels of stress. In fact, as 
it appears from the research, more stress than most other 
occupations. As a result, we are more likely to suffer from 
depression, anxiety or possibly even a physical illness.

While we do not yet have any major studies that point 
to this being the case in New Zealand, we do have over-
seas studies that we can look at and certainly have some 

significant New Zealand 
anecdotal evidence.

Two studies have high-
lighted the incidence of 
depression in lawyers in 
the United States.

In a John Hopkins Uni-
versity study of more than 
100 occupations, research-
ers found that lawyers led 
the nation with the highest 
incidence of depression 
(Eaton W W (1990) “Occu-
pations and the prevalence 
of major depressive disor-
der”, Journal of Occupational 
Medicine). This research 
showed that lawyers suf-
fered from depression at a 

rate 3.6 times higher than occupations generally.
Worryingly, in 1996, lawyers overtook dentists as the 

profession with the highest suicide rate (Greiner M (Sept 
1996) “What about me?” Texas Bar Journal).

The high incidence of depression in the profession and 
the problems caused by it were the major drivers behind the 
establishment of the New Zealand Law Society’s Practising 
Well initiative.

The NZLS Women’s Consultative Group (WGC) began the 
process when it submitted an article to Law Talk entitled 
Lifting the veil of secrecy – depression in our profession in 2009. 
The Law Society President at the time, John Marshall QC, 
saw how important it was that the Law Society respond to 
this issue and in an article at the time advised that the Law 
Society was working on setting up an assistance service to 
meet the needs of its members. Practising Well was the result.

Practising Well is a set of information and resources aimed 
at enhancing the health and well-being of the members 
of the New Zealand legal community. It aims to provide a 
starting point for any lawyer who is concerned about their 
own welfare or that of a colleague.

The services available include special relationships with 
both Business Mentors NZ to help lawyers access practical 
and professional support and mentoring and with Lifeline, 
which offers counselling in a variety of areas including 
depression. Urgent assistance is also available through 
a 24 hour helpline.

LawTalk has continued to publish articles in its Practis-
ing Well series. I was struck by a quote from one of these 
articles Why are so many lawyers unhappy? in the 1 August 
issue. “All lawyers experience a certain degree of stress 
and emotional burn-out during their careers,” said Tyger 
Latham, psychologist.

While there may be some lawyers who escape the stress 
trap, my experience is that what Mr Latham says is largely 
true. Much of our work centres around problems and is 
conflict or dispute based which is stressful. Even areas of 
practice that are not contentious are of high importance 
to our clients which brings its own level of tension to the 
work. There are times where this is a tough job and it can 
be extraordinarily draining. As a profession we need to 
acknowledge this to ourselves and to each other.

We need to take our mental and physical health seriously. 
The greater the stress we face, the more important this is. 
I know, that is easier said than done.

It is all too easy to instead have another drink or eat 
more or think I just need to get on with it/pull myself 
together – work a bit longer and harder to get through 
this. We know that doesn’t work but we do it anyway and 
we watch others do it too.

We often deny stress is a real problem and hope that if we 
ignore it, it will go away or at least not have any real effect.

Instead, we need to accept that the practice of law is 
inherently stressful and that the stress does affect us. 
When we do that individually and as a profession, we will 
be able to take steps to address it.

When we find that cumulative or critical stress is affecting 
us, we need to ask for help. When we see it affecting others 
we need to think about what we can do to help.

A true professional knows it is okay to ask for help and 
most of the time we know when we need it; we do it all the 
time in our work. We need to do the same when it comes 
to our mental and physical health. It is not a weakness. 
It is a strong person in this profession who admits they 
personally need help and we need to commend and support 
them when they do.

Kathryn Beck

New Zealand Law Society Auckland Vice-President

L O O K I N G  A F T E R  O U R  M E N T A L  A N D  P H Y S I C A L  H E A LT H
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Crime rate falling
New Zealand’s crime rate continues to fall, 
figures released by Justice Minister Amy 
Adams on 7 November show. In the quarter 
to the end of June, total crime fell 1% and 
youth crime fell 4%. Since June 2011, the total 
crime rate has dropped 17% and youth crime 
has dropped 33%. “Over the past three years, 
violent and youth crime have continued to 
fall dramatically, with crime at a 35-year 
low,” says Ms Adams. While re-offending 
is down 12% and the violent crime rate is 
down 11% since 2011, the re-offending rate 
did not change in the June quarter and the 
violent crime rate increased slightly (0.8%).

IBA’s new AML guide
A new guide aiming to help lawyers across 
the world detect and prevent money laun-
dering has been produced by the Interna-
tional Bar Association (IBA) in conjunction 
with the American Bar Association (ABA) 
and the Council of Bars and Law Socie-
ties of Europe (CCBE). A Lawyer’s Guide to 
Detecting and Preventing Money Laundering 
addresses the responsibilities of lawyers in 
many jurisdictions and is the first of its kind. 
It focuses on the legal obligations lawyers 
have and illustrates the latest detection 
techniques lawyers are employing to avoid 
involvement in money laundering. In addi-
tion, the guide provides commentary on the 
ethical obligations that lawyers have – for 
example, taking care to avoid facilitating 
the work of criminals. Demand for the guide 
was driven by feedback from lawyers at 
IBA, ABA and CCBE conferences in recent 
years, which called for practical guidance 
based on case studies of the “unwitting” 
participation of lawyers in money laundering 
schemes. The guide can be downloaded free 
at www.anti-moneylaundering.org/AboutAML.
aspx#The%20Guide.

District Courts’ annual report
“There have been significant advances and 
milestones which I … consider highlight the 
progressive and dynamic way in which we 
approach the administration of the business 
of the Courts and discharge our collective 
responsibility to serve the New Zealand pub-
lic.” This is stated by Chief District Court Judge 
Jan-Marie Doogue in her introduction to the 
2014 District Courts’ annual report. The report 
is at www.courtsofnz.govt.nz/district/district/
annual-reports-of-the-district-court-judiciary/
district-courts-annual-report-2014rs.pdf.

News PointsNews Points
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M E N TA L  I L L N E S S  I N  T H E 
L E G A L  PR OF E S SION

When it comes to mental illness, including 
depression and anxiety disorders, lawyers 
suffer more than their fair share.

Although this has not been studied much 
in New Zealand, overseas research indicates 
that lawyers have among the highest rates of 
depression and suicide in any occupation.

Anecdotally, it is clear this could be the case in 
this country also. LawTalk journalists Sasha 
Borissenko and Elliot Sim spoke to prac-
titioners and health professionals about the 
issue and what support is currently available.
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The death of top defence lawyer Greg King 

came as a shock in November 2012. In a report by 
Coroner Garry Evans in 2013, Mr King described himself 
as “exhausted, unwell, disillusioned, depressed and 
haunted,” in his suicide note.

His widow, Catherine Milnes-King, said Mr King was 
depressed but too proud to discuss it with anyone and 
he had a “massive breakdown” at the end of the Ewen 
Macdonald murder trial. Coroner Evans said it was sad 
that Mr King was unable to bring himself to report his 
depression, and that he would have been able to seek 
help from his GP or the New Zealand Law Society.

“There can be no doubt that the relentless pressures 
of his criminal practice, together 
with the other influences, pres-
sures and concerns recorded in 
these findings, crowded out the 
time needed by him to look after 
his own health and ultimately 
weighed so heavily upon his mind 
that he suffered a major collapse 
under pressure and, in his very 
depressed state, saw the only 
way out as being to end his life.”

This year, an Auckland lawyer 
was formally censured after falsi-
fying trust account records and abandoning respon-
sibility of the trust account for several months while 
suffering mental illness.

“This was a sad and somewhat unusual case in that 
it was the first time that the defence was advanced 
that the practitioner, at the time the alleged offending 
occurred, was suffering from an undiagnosed mental 
illness, namely bi-polar disorder,” Judge Dale Clarkson 
said in the decision.

James (not his real name), first became 

concerned for his mental health after having regular 
periods of unusual ups and downs during his law stud-
ies. While he sought help initially, he largely “wanted 

to shrug it off as much as possible as a minor trait and 
learn to cope”, he says.

Despite years of resilience, it came to a head earlier 
this year when he entered a severe episode of mania 
which saw him having extreme energy despite failing 
to sleep for days.

“At first it was a feeling of euphoria but quickly pro-
gressed over the course of a few days into delusional 
thinking until I had lost touch with reality.”

Following a period of isolation in hospital and being 
in a deeply depressed state for three months, with the 
help of medication, insight and a diagnosis of Bipolar 
Type 1, James is on the mend.

He has finished his legal profes-
sionals course and fully intends 
to disclose his experiences to the 
Law Society to meet the “fit and 
proper person” requirement. He 
hopes to be practising law in the 
near future.

James says the biggest problem 
with the profession is the promo-
tion of the concept of “resilience” 
as the front-line of mental health 
awareness materials.

“Resilience may be a psycho-
logical term and useful concept but it seems to have 
been adopted primarily by Human Resources/Market-
ers for larger firms as the way to say: ‘Know that we 
care. Here are tips to exercise more, drink less coffee 
and get a good sleep so you can keep working hard.’

“The concept has taken on corporate jargon status. 
Resilience is a very individualistic approach that skims 
the surface.

“There is the risk it can project blame onto the 
person experiencing the illness that they simply aren’t 
strong enough. While it is very true there are all sorts of 
habits and things to keep up good health and build up 
resilience, it’s the reality a lot of mental health issues 
do not ‘bounce back’ quickly,” James says.

DEALING WITH MENTAL ILLNESS
By Sasha Borissenko

H E  L A R G E LY 

WA N T E D  T O 

S H R U G  I T  O F F 

A S  M U C H  A S 

P O S S I B L E
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Law Society practice approval committee 

secretary Sarah Inder says there are a number of 
times during a lawyer’s career when mental illness 
should be declared if it may impact on the lawyer’s 
ability to practise law.

It may be at admission through the certificate  of 
character application process, annual declarations for 
the renewal of practising certificates or applications 
to practise on own account, for example. In addition 
in the complaints process, lawyers may respond to a 
complaint citing significant medical or mental health 
difficulties that have been undiagnosed.

“For one reason or another there are a variety of rea-
sons why someone might not want to come forward, 
despite Law Society attempts to try to dramatically 
reduce the stigma around mental illness,” she says.

“Each matter is treated individually in a sensitive 
manner and on the specific facts and circumstances.”

In the application for a cer-
tificate of character for admis-
sion for example, the candidate 
must provide medical evidence 
and demonstrate that they have 
insight, awareness and support 
mechanisms in place to manage 
the illness so that it doesn’t affect 
their work. They need to inform 
their employers and their referees 
of the situation.

“This is not always easy but it 
is necessary as it safeguards both 
the lawyer and the consumer,” she says.

While the Law Society aims to encourage more 
people coming forward if they are struggling, it is 
only a concern for the Law Society if the mental illness 
in question may affect the lawyer’s ability to do their 
work and therefore be a risk for the consumer, she says.

In other cases where there is no risk to the consumer 
the lawyer would still be encouraged to seek help from 
their local branch and from Practising Well.

“The Law Society is always forward looking in 
assessing such matters and encourages lawyers to 
put support mechanisms in place to prevent relapses 
and to enable a lawyer to continue to practise well.”

The Law Society’s National Complaints 

Manager Paul Byers deals with inquiries from lawyers, 
colleagues, or members of the public that may cover 
a range of issues including concerns around mental 
illness. In some cases, mental illness might be a 
contributing factor to explain certain conduct, he says.

While his role is limited insofar as he is not a health 
professional, Mr Byers says he is sometimes the friend, 
the regulator or the general voice of the Law Society. 
But role clarification is important as it provides good 

M E N TA L  I L L N E S S 

C A N  B E FA L L 

A N Y O N E , 

PA R T I C U L A R LY 

A N Y O N E  W O R K I N G 

I N  A  S T R E S S F U L 

P R O F E S S I O N

boundaries for the person seeking assistance and the 
person trying to help.

In his experience “the scariest moment for a profes-
sional often is reaching out to that first person and 
admitting things aren’t going well”, he says.

Being sometimes the first point of contact, Mr Byers 
says he tries to respect the moment by just listening 
before later offering avenues for further assistance.

But “a one size fits all” description of mental illness 
is too sweeping, and it has to be dealt with on a case-
by-case basis, he says.

“Remember mental illness is first and foremost just 
that – an illness. And like any illness, depending on 
its gravity, it need not prevent a lawyer from leading 
full and productive professional life.”

The nature of the law puts strain on practitioners 
so many will experience some form of mental illness 
through their careers, he says.

“Lawyers are often under 
enormous stress with very high 
workloads in highly charged emo-
tional situations.

“Lawyers often deal with har-
rowing cases and have to balance 
client expectations with those 
legal remedies that are actually 
available, for example. [In addi-
tion, there are] the pressures of 
daily life and crises that arise in 
a lawyer’s personal sphere from 
time to time.

“Such stress built into the role of a lawyer means 
legal professionals should constantly look after and 
not take their mental health for granted.”

Along with seeking the support of family, friends, 
medical professionals and colleagues, Mr Byers says 
routines should be put in place to fall back on when life 
becomes unbalanced or when an event is particularly 
stressful.

“I try to put into action that somewhat hackneyed 
phrase that is often easily said but hard to put into 
practice ‘work-life balance’.”

Nigel Hampton QC is of the opinion there is 

more understanding and accommodation within the 
profession over the 50 or so years he has worked as a 
general and criminal litigator.

“When I started out everyone kept to themselves 
and tried to deal with their own problems. There is 
greater recognition now about the stresses and strains 
of practice and the need to take steps when – or, hope-
fully, before – things go wrong.

“Mental illness can befall anyone, particularly 
anyone working in a stressful profession.

“Litigation is especially stressful, and I believe 
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carries more stress than even fellow practitioners 
realise. Certainly the general public has no real com-
prehension of the strains, which I do think are as acute, 
if not more so, than fall on those in other professions.

“You have got to appreciate that the nature, the 
character, of a person doing litigation work is going 
to be somewhat extroverted and so that person is 
likely to be subject to mood swings. Mood swings will 
naturally contain ‘down’ periods and such downs are 
not a long step from depression, which may in some 
circumstances and with certain personalities, lead to 
clinical depression.”

The thought that any stigma about mental illness in 
lawyers should attach to those suffering such problems 
is abhorrent to his way of thinking, and wrong, and 
“collegiality and understanding is and should be a 
cornerstone of any profession”.

In his experience of dealing with mental illness 

among his colleagues, Mr Hampton has seen such 
from time to time and has been asked, formally and 
informally, to step in to help over the years.

“You have to come to the realisation that you cannot 
deal with it all yourself, that there is a need to get 
external help, and that there is a willingness in your 
colleagues to proffer such.”

Basel, Switzerland  /  Flickr user ‘Transformer18’

This article was amended on 8 May 2015 to remove some 
information on page 5 at the request of the family of one of the 
people originally referred to in the article.
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Lawyers have a higher rate of physical illness 

such as heart disease and psychological illnesses like 
depression, anxiety and substance abuse according 
to international research.

One study suggests that this begins in law school, 
psychologist and managing director of Umbrella 
Health and Resilience Gaynor Parkin says. In their 
2009 paper Stemming the Tide of Law Student Depres-
sion: What Law Schools Need to Learn from the Science of 
Positive Psychology, Todd and Elizabeth Peterson point 
out that before they entered law school, students 
in the United States showed no 
signs of elevated psychological 
distress compared to the general 
population. However after just 
one year of legal study more than 
50% of students met the criteria 
for depression.

“Other studies have found 
higher rates of anxiety and depres-
sion in the legal profession versus 
other professional services,” Ms 
Parkin says. “It raises the ques-
tion: is there something about 
legal training or going into the legal profession that 
seems to make people more vulnerable to mental 
health issues?”

Ms Parkin says there is some international research 
to show that lawyers are over represented in mental 
health issues, but that “there hasn’t been any specific 
research in the New Zealand context”.

She says that anecdotally and through her work 
as a psychologist there are reports of higher rates of 
mental health issues in the legal profession, which 
could be attributed to a number of factors.

“Is it that people who are, perhaps, more vulnerable 
to mental health difficulties are drawn to legal work? 
Or is it something about the training and legal work 
that creates more vulnerability?”

The 2009 US research suggests, she says, that it is 
the training that shapes people’s world view.

“Certainly in my experience, what I’ve heard lawyers 
describing to me is that part of being a good lawyer 
is that you look for the worst case scenario and you 
look for risk. That means you’re going to look at the 
world with a somewhat pessimistic lens. While that’s 
an incredibly useful skill in your legal work it’s not so 
useful when it comes to life.”

The trick is finding a way to turn that world view off 
when you leave the office and have a different view 

about life in general, according to 
Ms Parkin.

“And of course that is easier 
said than done,” she says, as bill-
able hours and the nature of the 
lawyer/client relationship means 
lawyers tend to work long hours.

“The sorts of recovery strate-
gies that we would encourage 
people to use in terms of exercis-
ing, sleeping well and having a 
balanced life; often people aren’t 
doing those things because they’re 

working long hours,” she says.
There isn’t any meaningful research on certain 

lawyer personality types being predisposed to mental 
illness, according to Ms Parkin.

“Anecdotally, lawyers tend to be high achievers. 
They also tend to set high standards for themselves 
and are, perhaps, perfectionists in how they approach 
their work and their life. Those perfectionist patterns – 
again while being useful in a work context – they’re 
not always useful in a life context.”

Ms Parkin says the lack of research on New Zealand 
lawyer’s mental health “is a bit of problem”, and that 
it could be due to a number of reasons.

“It’s probably because in order to do that research 
you would need to get lawyers to agree to be part of 

I T ’ S  A  S T R E S SF U L  P ROF E S SION
By Elliot Sim
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research, and with time pressures that’s going to be 
tricky. I think with this kind of research sometimes 
there’s a bit of fear that if we do this research and 
find that it’s a particular problem then it’s ‘what are 
we going to about it?’ And it’s also ‘who is going to 
pay for that research?’”

The profession’s general view on mental illness 
could also be a factor, she says.

“Certainly with some of the groups I’ve worked 
with – and it’s not unique to lawyers – but I think 
there’s still a stigma in that it’s not okay to say that 
you’re feeling stressed or anxious or overwhelmed 
by things.

“There’s still that idea that if you’re a competent 

person you will just suck it up and keep on going … 
Hopefully that’s an attitude that’s changing, but I 
think again that pressure to perform can override 
people’s willingness to say that ‘I’m struggling’.”

Ms Parkin says the Mental Health Foundation is 
trying to debunk some of those myths by making it 
more acceptable for people to talk about mental health 
issues, but that a “lawyer specific” initiative is needed 
for the profession.

“Ideally a body like the Law Society would pick 
that up and drive a co-ordinated approach,” she says.

The Law Society’s Practising Well initiatives have 
served to draw attention to these issues and are set 
out in more detail below.

Practising Well
Law Society initiatives to assist lawyers facing issues 
related to depression and mental health come under 
its Practising Well programme.

Practising Well aims to provide a starting point for 
any lawyer who is concerned about their own welfare or 
that of their colleague. The focus is on getting lawyers 
“practising well”. (It has a section on the my.lawsociety 
website, at http://my.lawsociety.org.nz/practising-well.)
Some of the useful Practising Well initiatives are:

National Friends Panel

The National Friends Panel is a New Zealand Law 
Society service. The Panel is made up of New Zea-
land lawyers who are willing to be contacted on a 
confidential basis by fellow lawyers with questions 
or concerns relating to practice issues.

National Friends Panel members will listen to you 
on a confidential basis. They may be able to draw on 
their own experience to suggest a way to approach 
the issues which are troubling you, or they may be 
able to refer you to someone else.

Contact with any member of the panel is totally 
confidential. Pressures discussed include:
• workplace issues (such as bullying, communica-

tion, workload, career advancement or other 
employment-related matters);

• financial problems (personal or firm-related);
• partnership issues;
• tax problems;
• trust account problems;

L AW  S O C I E T Y  I N I T IAT I V E S

• work/life balance;
• problem clients, files, judges or other counsel;
• office management;
• ethical issues;
• health and state of mind;
• using an alternate/attorney; and
• where to next in my career?
More information as well as a list of all members of the 
National Friends Panel is available on the website. Any 
questions can be directed to practisingwell@lawsociety.
org.nz or phone 04 472 7837.

Locum Panel

The Law Society’s Locum Panel is an online database of 
lawyers who are available to work as locums. A locum 
lawyer works for a short, usually fixed, term. Locums 
provide cover in situations such as the absence of 
staff or where the principal in a small or sole practice 
may need a break for recreational or health reasons.

The Locum Panel section of http://my.lawsociety.org.
nz/practising-well lists information about lawyers who 
act as locums and all listed locums are required to 
certify the validity of information on their qualifications 
and experience.

This information shows the following:
• locations where the locum is available for work;
• year of admission;
• whether able to practise on own account;
• whether qualified trust account supervisor; and
• phone and email contact details.
The Law Society Locum Panel is a referral service only, 
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Over 60% of New Zealand law students believe 

their studies have resulted in high stress levels, 
according to a New Zealand Law Students’ Associa-
tion (NZLSA) national survey conducted in June 2013.

880 law students from each of the country’s six 
law schools participated in the mental wellness 
survey.

The purpose of the project was to gain a picture of 
law students’ mental health to determine whether 
any issues existed and, if so, how NZLSA should 
act in response.

When participants were asked whether they 
had a high level of stress as a student, 63.5% of 
respondents said they had high levels of stress 
mainly from being a student, 23% attributed stress 
to areas of life other than being a student, and 
13.5% said they didn’t feel stress. 40% said legal 
study was a direct cause, with a further 55% saying 
it was at least a moderate cause.

Students were asked to identify why they thought 
studying law was particularly stressful. They were 
given a range of options and could select more than 
one or none of the options. The factors students 
selected in the highest numbers were:
• high expectations for top grades (selected by 

89% of students);
• the pressures of finding a job after law school 

(selected by 70% of students);
• the number of readings (selected by 63% of 

students);
• the amount of time that had to be dedicated to 

study (selected by 56% of students); and
• the pressures exerted by other law students 

(selected by 51% of students).
By contrast, only a quarter of students selected 
the number of examinations as a stressful factor 
of legal study, and only 18% said the number of 
papers required was stressful.

The results showed a quarter of the students 
surveyed developed a clinical mental health dis-
order since starting at university.

Of those, one in six affected students believe 
their law studies were a direct cause of their illness, 
and a further half of affected students cite being a 
law student as a contributing factor. The disorders 
recorded include depression, anxiety, eating dis-
orders and obsessive-compulsive disorder (OCD). 
The survey results are available at www.nzlsa.co.nz.

aimed at assisting lawyers who need locums to locate 
them. The parties are expected to make their own 
arrangements for remuneration, accommodation, 
office support, professional indemnity insurance, etc.

If you would like to register for the New Zealand Law 
Society’s Locum Panel, please complete the registra-
tion form and email to practisingwell@lawsociety.org.nz. 
Upon submission the Law Society will check the form 
with the supplied referees. If everything is acceptable 
your details will be listed.

For more information email practisingwell@
lawsociety.org.nz.

Lifeline Counselling

Lifeline Counselling has a team of qualified profes-
sional counsellors experienced in working with clients 
across a broad range of issues. Their confidential ser-
vice can help with day-to-day issues such as stress, 
anxiety, burnout, depression, relationship issues, grief, 
trauma and addiction. All counsellors are qualified to 
Masters level and are members of the New Zealand 
Association of Counsellors.

Law Society members and families receive a dis-
counted rate of $110 based on a normal 60 minute 
session.

Currently this face-to-face service is only available 
in Auckland, Whangarei and Hamilton, however Skype 
Face-to-Face counselling is available throughout New 
Zealand. Contact Lifeline Counselling on face2face@
lifeline.org.nz or phone 09 909 8750.

Stepping Up
A wealth of information that assists lawyers to run 
a practice is provided to those who undertake the 
three-day course Stepping Up – foundation for practising 
on own account.

This course is a major building block in the Law 
Society’s competence and professional development 
programme.

The covers a range of areas of vital importance to 
running a legal business, including planning, market-
ing, financial management, leadership, risk manage-
ment and professional conduct.

Those who complete the course will:
• be better able to run the business of a law practice;
• be qualified to assume responsibility for the obliga-

tions of the practice;
• understand and be able to more confidently apply 

the relevant Rules of Conduct and Client Care; and
• understand the principles and rules of trust 

accounting.
More information on Stepping Up is at www.lawsociety.org.
nz/for-lawyers/legal-practice/practising-on-own-account/
stepping-up-course.

S T U DY I NG  L AW 
L E A D S  TO  S T R E S S
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162 people responded to a Law Society 
survey question via LawPoints issue 
200. The question asked: As a lawyer, 
what is your biggest concern (what 
keeps you awake at night)? Of those 
who responded, 24% said workload 
was the greatest stressor followed by 
the 16% who said the possibility of 
making mistakes weighed on their 
minds. 9% were feeling the effects of 
the changes to the Family Court and 
10% of respondents were worried about 
practice performance and their careers 
respectively.

24%

Before entering law school in the 
United States 4% of students suffered 
from depression, a figure expected 
from any normal population. During 
the first year of law school, about 20% 
of the students developed depression. 
By the third year of law school, 40% 
of the law students had developed 
statistically significant levels of 
depressive symptoms.

(Benjamin, Kazniak, Sales and Shanfield, “The role of legal 
education in producing psychological distress among law 
students and lawyers.”)

40%

3.6×
United States lawyers lead the 
nation with the highest incidence of 
depression, which they suffer at a rate 
3.6 times higher than occupations 
generally.

(John Hopkins University study of more than 100 
occupations ‒ Eaton, Anthony, Mandel and Garrison, 
“Occupations and the prevalence of major depressive 
disorder.”)

1 in 5
Studies conducted in numerous 
jurisdictions have pegged the rate of 
alcoholism in the legal profession at 
between 15% and 24%. Roughly 1 
in 5 lawyers is addicted to alcohol. 
In general, the alcoholism rate in a 
company is 10%.

(Canadian Bar Association, “Drug, Alcohol Abuse and 
Addiction in the Legal Profession.”)

1996
In 1996, lawyers overtook dentists 
as the profession with the highest 
suicide rate in the United States.

(Greiner “What about me?” Texas Bar Journal).
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his first criminal case before the High Court 
in Rotorua in 1991 aged 23 and has since 
appeared before the courts on nearly 1,000 
matters, including prominent murder and 
rape trials. He most recently came to public 
attention during his successful prosecutions 
of a large number of cases resulting from 
the 2006-8 finance sector collapse, most 
prominently the directors of the Bridgecorp 
finance companies.

Wellington lawyer Susan Freeman-Greene 
has been appointed Chief Executive of the 
Institute of Professional Engineers New 
Zealand. She will start the new role in Febru-
ary 2015. Currently the Chief Executive of 
the Broadcasting Standards Authority, Ms 
Freeman-Greene has practised law in both 
New Zealand and England.

Former lawyer Penelope 
Borland will take over 
the reigns as Executive 
Director of Fulbright 
New Zealand on 5 
January. She will suc-
ceed Mele Wendt, who 
resigned recently after 
10 years in the role. 

From 1992 to 1994 Ms Borland was a lawyer 
with Chapman Tripp. She was more recently 
Chief Executive of the Screen Production and 
Development Association for almost 10 years.

Rotorua lawyer Chris Spargo has been 
appointed to the Geyser Community 
Foundation Board of Trustees. Geyser was 
established to ensure that charitable gifts 
in the Rotorua and Taupo districts are man-
aged as originally intended.Ou
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Law firms and practitioners are invited to 
send in announcements of appointments, 
promotions, retirements or other information 
for this column. Submissions may be sent to 
editorial.lawtalk@lawsociety.org.nz. If 
possible, please include colour photographs of 
any persons mentioned.

Image files should ideally be print resolution of 
300dpi, and must be a minimum of 500 pixels 
wide for headshots, 2000 pixels wide for group 
shots. You can find the dimensions of an image 
in Windows by right clicking on an image file, 
going to ‘Properties’, and clicking on ‘Details’, 
or on a Mac by right clicking on the image file 
in the Finder and clicking ‘Get Info’. JPEG or 
TIFF formats are acceptable, BMP or GIF are 
unacceptable. If digital files are unavailable, 
hardcopy photographic prints of minimum 10cm 
x 15cm may be sent to LawTalk, DX SP20202 or 
PO Box 5041, Lambton Quay, Wellington 6145. We 
will endeavour to return hardcopy photographs, 
provided a return address is included.

P E O P L E  I N  T H E  L AW
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Auckland Queen’s 
Counsel Matthew Muir 
has been appointed 
a High Court Judge. 
He will be sworn in 
on 5 December in 
Auckland and will sit 
in Auckland. Justice 
Muir graduated with 

an LLB (Hons) from Auckland University 
in 1981 and became a staff solicitor with 
Holmden Horrocks & Co in Auckland. In 
1983 he took leave from Holmden Horrocks 
for postgraduate studies at the University 
of Virginia, graduating with an LLM. In 1985 
Justice Muir joined the partnership of Holm-
den Horrocks, working in civil litigation. He 
left that firm in 1987 to join the partnership 
of Buddle Findlay, based in their Auckland 
office and specialising in commercial and 
banking litigation. Justice Muir went to the 
independent bar in 1994 and was appointed 
Queen’s Counsel in 2013.

Chris Hodson QC has been appointed chair 
of the Inspector-General of Intelligence and 
Security’s Advisory Panel. Mr Hodson and 
Angela Foulkes, who is a panel member, are 
the first appointments to the Advisory Panel, 
which was newly created with amendments 
to the Inspector-General of Intelligence 
and Security Act 1996 in September 2013. 
The panel comprises the Inspector-General 
and two other members, one of whom must 
chair the panel. The panel’s role is to provide 
advice to the Inspector-General on request 
or on its own initiative. It may make a report 
to the Prime Minister on any matter relating 
to intelligence and security that it considers 
should be drawn to the Prime Minister’s 
attention. Mr Hodson is a practising barris-
ter and is also the Judge Advocate-General 
of the New Zealand Armed Forces and the 
Chief Judge of the Court Martial of New 
Zealand.

S o l i c i t o r - G e n e r a l 
Mike Heron QC has 
appointed Brian Dickey 
of Meredith Connell 
acting Crown Solici-
tor for the Auckland 
region. Mr Dickey, 47, 
has nearly a quarter-
century’s experience 

as a Crown prosecutor, including 20 years 
at Meredith Connell, and is currently the 
firm’s Director of Litigation. He prosecuted 

Justice Muir

Brian Dickey

Penelope Borland

C h a r l o t t e  H a d l o w 
has joined Buddle 
Findlay’s Auckland 
office as a solicitor in 
the commercial prop-
erty team. Charlotte 
advises on property 
disposals and acqui-
sitions, leases and 

other general property matters. Before 
joining Buddle Findlay, Charlotte worked 
at a boutique general practice law firm in 
Newmarket.

Charlotte Hadlow

Continued on page 14 ...
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After working in a private practice 

for two years in Nelson and Auckland’s 
North Shore, Dunedin Community Law 
Centre managing solicitor Caryl O’Connor 
decided she needed a career change because 
she “wasn’t comfortable with people having 
to pay for legal advice”.

Twenty years in the business and still 
going, the community lawyer believes in the 
“philosophy of the service more than ever”.

“I decided my values matched with the 
Law Centre so it was the best place for me 
to sit within the legal profession and I’ve 
never looked back.”

Caryl’s sense of community and passion 
for social justice developed through being 
the eldest of five children and was further 
focused after working for shearing gangs 
over the summer holidays while she studied 
law at Otago University.

“Those guys certainly kept my feet on the 
ground. They would question me saying: 
‘Caryl, is it legal for me to shoot someone 
if they come onto my property?’ While the 
obvious answer would be no, they would 
then say, ‘what if I used bacon rind and salt 
in the shot gun?’

“Hey it would give the ‘critters’ a good 
fright but still, the answer was no. However 
these scenarios, involving truly grounded 
people, got me thinking – especially about 
people’s ideas of justice, and taking the law 
into their own hands.”

Her first year professor, Dr Nigel Jamie-
son, made a big impact, she says.

“He told us to write: ‘justice can only be 
done within the limits of the law’. I can see 
now I didn’t grasp the full implications of 
what he said but I’ve never forgotten it and 
it still rings true.

“At the time I believed that law was 
formulated according to my own sense of 
social justice, and I was very disappointed 
whenever it didn’t match up with those 
principles. Oh the arrogance of youth!”

Community Law Centres Aotearoa chair-
person, Cameron Madgwick has also made 
an impact.

“He said: ‘we expect the application of 
the law in resolving competing legal rights 

to be just and to depend on the fundamental 
tenet of equality before the law. However, to 
get to where the law may be applied in this 
even-handed and just manner, disparities 
can appear in gaining and in using legal 
information and support, which can depend 
on status and income’.”

It is because of those social inequalities 
that Caryl likes to be involved.

“We try to be approachable, and profes-
sional, smoothing that pathway and reduc-
ing those barriers to get people to the point 
where they can engage with the law, and 
then have the best chance possible to see 
justice obtained within the law.”

Caryl says legal fees are climbing rapidly, 
as with everything else, for example. The 
growing gap between those who have a 
liveable income and those who do not needs 
to be addressed, she says, but in a legal 
context she sees many people trying to 
tackle their legal problems by themselves 
and for the most part it doesn’t work, or 
may result in outcomes not conducive to 
social order.

“Law centres are the canaries in the 
coal mine. We do see what is happening 
in the community on a day-to-day basis. 
People do appreciate that we dissect and 
translate legal language and process it into 
plain English. Like a lot of lawyers, we assist 
with decision-making processes too. People 
seem to find that useful.”

With three lawyers, one community 
advisor, two support staff, an education co-
ordinator, over 60 volunteer lawyers and an 
abundance of “fabulous, enthusiastic and 

A canary in a 
coal mine

Caryl O’Connor

most cherished” 
student volunteers, 
along with a wide 
v a r i e t y  o f  l e g a l 
issues presented 
t o  b e  r e s o l v e d , 
the Dunedin Com-
munity Law Centre 
is “a vibrant and 
diverse  working 
environment that 
is always interesting 
and enables crea-
tive and innovative 
capabilities to be 
utilised in practical 
ways not always 
found within the 
confines of private 

practice”.
But the Dunedin Community Law Centre 

has its issues, she says. Staff are “grappling 
with the impact on the community of family 
law, welfare law and legal aid changes of 
yesteryear”, for example.

“There is, of course, the year-to-year 
ongoing uncertainty of our funding, which 
curtails strategic planning of most kinds. 
But we just have to be more and more crea-
tive to respond to such challenges.

“It can be trying to justify and explain 
what we do and why we are needed many 
times over for bureaucratic requirements 
that seem at times to be endless. But it 
helps when you firmly believe in what you 
do. It makes it easy to advocate.”

Twenty years in the business, and Caryl 
still “greatly enjoys the job”.

“Every day is different. You never know 
quite what the day will bring. It is always 
great to meet interesting people in the com-
munity, and work with excellent lawyers 
and students. I also hope to impart some 
knowledge to the students that may prevent 
them from making the mistakes I did as a 
new practitioner all those years ago.

“I believe in the philosophy of the service 
more than ever. I’m not as idealistic as I 
used to be. I’m a pragmatist.”

And how does she cope with the stress 
and sometimes traumatic situations? With 
extensive external supervision, she says.

“I also have a partner, two daughters, 
two dogs, a home and garden I love, and I 
like being with friends and with people who 
make me laugh.” 

By Sasha Borissenko
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Ben Davie has been 
made a partner of 
Keesing McLeod in 
Lower Hutt. He has 
been with the firm 
since joining as a 
new graduate. Ben’s 
specialties include 
residential and com-

mercial conveyancing, business sales and 
acquisitions, commercial leasing, trusts, 
asset protection and estate planning.

Olivia Wensley  has 
joined the litigation 
team at Mactodd Law-
yers. Olivia’s previous 
litigation experience 
includes specialising 
in torts, leaky building 
litigation and profes-
sional indemnity insur-

ance at two civil litigation firms in New Zea-
land. Before moving to Queenstown, Olivia 
worked as an in-house lawyer in Singapore for 
an international bank, specialising in invest-
ment banking, derivatives and commodities 
trading. At Mactodd Olivia will be specialising 
in civil and criminal litigation.

Emma Williams has 
been promoted to 
solicitor advising on 
commercial, property 
and resource manage-
ment matters at Mac-
todd Lawyers. Emma 
joined Mactodd in 
February 2014 having 

spent three years with the local council as 
a town planner followed by working and 
travelling in Europe.

John Carter has left 
Carter Kirkland Mor-
rison, now KMO Lim-
ited, and has set up 
in practice on his own 
account as a barrister 
and solicitor. John is a 
Fellow of AMINZ. He is 
on both the mediation 

and arbitration panels and intends to spe-
cialise in this area of work.

Brooke Courtney has joined Sharp Tudhope 
in the Bay of Plenty as an associate. A 
property law specialist, Brooke previously 
worked at a Hamilton law firm for seven 
years, and in London where she developed 
a legal database for New Zealand lawyers 
and managed a charitable law centre. As 
well as practising property law, she also 
has a special interest in trust law.

Gemma Bodle  has 
joined Brown Partners 
as a lawyer in the real 
property team. Before 
moving to Brown Part-
ners, Gemma was work-
ing in an in-house team 
in Sydney and spent 
four years at a large 

Waikato law firm with their property team.

O N  T H E  M O V E

Ben Davie

Olivia Wensley

Emma Williams

John Carter

Gemma Bodle

Theresa Gattung speaking at the recent NZLS 
CLE Ltd conference Women, the Law – and the 
Corner Office. She spoke on her experiences as 
CEO of Telecom, the road she took to becoming 
a CEO and some of what she is involved in now.
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Louise Mary Laming
Angela Joy Lee
Alice Jeanne Liddell
Yvonne Leeanne McCallum
Ashleigh Barbara 
Mulholland
Aileen Marie Odgers 
Louise Erica Claire Painter
Heidi Jane Quigley Phillips
Elizabeth Roshni Prasad
Amber Brooke Richards
Jamie Alice Robinson
Thomas Graham Smedley
Matthew Josiah Smit

Renee Anthony Spoors
Kathryn Angela Strachan
Victoria Jayne Tranter
Anna Georgina Mary 
Whalan
Charles Peter Edward 
Whatman
Eric Yu

Auckland
In LawTalk issue 854, four 
peoples’ names were 
omitted from the list of 
lawyers recently admitted in 
Auckland. LawTalk apologies 
for this. The four lawyers 
admitted in Auckland whose 
names were not listed are:
Sarah Xing Tye Yen
Rita Hoi Ying Yip
ReneeMarie Sokwoo Yoon
Jason Alexander Zwi

The New Zealand Law Society welcomes the following 
recently admitted lawyers to the profession

Welcome to the profession

Our Profession · Our PeopleOur Profession · Our People
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Overcoming unconscious bias is a key 

factor in seeing more women represented 
in the senior ranks of the legal profession. 
More than 200 women (and around a dozen 
enlightened men) heard this from leading 
global advocate Mary Cranston, the first 
woman to lead a global 100 law firm, at two 
recent NZLS CLE Women in Law conferences. 

Male and female stereotypes are set 
very early in life and are unconscious not 
malicious, Ms Cranston said. 

It is only when both men and women 
address the issue that improvements occur. 
Curiously both men and women have been 
found to carry the same stereotypes that 
men take charge and women take care.

Ms Cranston believes that many women 
fall victim to their own fears while trying to 
achieve goals and was clear that women 
need to be more strategic in saying “no” and 
only choosing to do what energises them.

She advocates training in unconscious 
bias for all lawyers and suggests people 
take the online Harvard unconscious bias 
test (http://implicit.harvard.edu) to check 
their own biases.

A study of high-performing women 
undertaken by McKinsey (The value of 
centered leadership: McKinsey Global Survey 
results) identified five common patterns:

Meaning  – choose work you are 

passionate about and good at. In-house 
lawyer Gaye Searancke, who presented at 
the conference, describes it as looking for 
the “sweet spot” where you get feedback 
that you are great in that area and you find 
a role where your competitive advantage 
is a key part of the role. Justice Susan 
Glazebrook, who chaired the conference, 
also spoke about the need for women to 
vote with their feet and choose firms and 
organisations that align with their values.

Energising – be conscious of activities 
that deplete your energy and avoid or del-
egate them and focus only on activities that 
raise energy levels. Rachel Hayward, in her 
presentation to the conference, stressed 
the need to share the domestic workload, 
“let standards slip” and accept guilt as 
“absolutely inevitable”.

Connecting – build strong networks 
as these are critical to success. Create a 

networking map and then use baby steps 
and persistence to pursue that network. 
Linda Clark talked about networking up 
and down and valuing the contribution you 
make. Surrounding yourself with good peo-
ple as you progress and having integrity in 
your relationships was the advice of another 
presenter, Ann Brennan.

Engaging – speak up and take risks. 
Provide examples and stories to back up 
your skills to stop being isolated from 
conversation and melt away stereotypes. 
Negotiate strongly for yourself – you must 
be your own best champion. Mary Scholtens 
QC shared her journey about developing 
confidence and forcing herself to take risks.

Framing – aim to have an optimistic mind 
and train yourself to think positively about 
your abilities. Hold stressful thoughts about 
yourself lightly and try to reframe them and 
create some distance.

Some recommended reading: The Confi-
dence Code by Kathy Kay and Claire Ship-
man, How to be a Woman by Caitlin Moran, 
How Remarkable Women Lead by Joanna 
Barsh and Susie Cranston and Lean In by 
Sheryl Sandberg.

The conference, entitled Women, the Law – 
and the Corner Office, is part of the New Zealand 
Law Society’s women in law initiative. This 
initiative includes the “Women in Law” page 
on the Society’s website, www.lawsociety.org.
nz/about-nzls/women-in-the-legal-profession.

Women lawyers leaning in

The five most effective things organisa-
tions can do to weed out unconscious 
bias:
• Understand what unconscious bias is.
• Adopt champions of change with an 

innate desire for fairness.
• Sponsor high potential women.
• Uncouple hours worked from per-

ceived dedication. Sell services on 
value not hours.

• Promote the business case for 
diversity.

By Helen Mackay

Our Profession · Our PeopleOur Profession · Our People
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In early August 2014 I deployed to 

Bahrain for four months as part of a New 
Zealand-led Combined Task Force (CTF) 
151 – counter-piracy operations.

CTF 151 is part of the Combined Mari-
time Forces (CMF); a multinational naval 
partnership of 30 nations, which exists to 
promote security, stability and prosperity 
across approximately 2.5 million square 
miles of international waters. These are 
most notably in the Arabian Gulf, Gulf of 
Oman, Gulf of Aden, Red Sea, the Horn of 
Africa and the Indian Ocean.

I deployed as the Legal Advisor (LEGAD) 
for CTF 151 which co-ordinates CMF efforts to 
deter, disrupt and prevent acts of piracy and 
armed robbery at sea. We were also respon-
sible for co-ordinating operations between 
NATO, the European Union, and nations 
that conduct independent counter piracy 
deterrence patrols and convoy escorts.

Upon arrival in Bahrain I was invited 
to provide direct legal support to the two 
other task forces, who did not deploy with 
a LEGAD, within CMF; CTF 150 (led by Paki-
stan) – Operation Enduring Freedom, and 
CTF 152 (led by Saudi Arabia) – Maritime 
Security Operations in the Arabian Gulf.

Smuggling
CTF 150’s mission is to directly influence 
events ashore, as terrorist organisations 
are denied a risk-free method of conducting 
operations or moving personnel, weapons or 
income-generating narcotics. This is mainly 
achieved by interdicting merchant vessels 
in the Indian Ocean. The people operating 
these vessels are suspected of smuggling 
heroin and hashish from Afghanistan into 
Africa to finance terrorism.

CTF 152 operates in the Arabian Gulf 
where it co-ordinates naval engagement 
with regional partners, such as Kuwait, 
Saudi Arabia, Qatar, Bahrain and the UAE. 
CTF 152 also ensures freedom of navigation 
for merchant vessels and remains prepared 
to respond to any crisis that may develop.

My role was to work with all three 
CTFs to advise upon the law of the sea; 

Major Mike Mercer on board a United States patrol boat observing a search 
and rescue exercise with the Bahraini Navy.

Lawyer’s 
role in battle 
against piracy

specifically the rights 
and responsibilities of 
warships within differ-
ent maritime zones, 
flag state jurisdiction 
within the territorial 
waters and the high 
seas, the lawful basis 
for conducting boarding 
operations, appropri-
ate authorisations for 
boarding a vessel and 
to assist with planning 
focused operations 
within a tactical area 
of responsibility which 
contains many different 
maritime zones, most of which are disputed.

Cultural insight
During my tour I experienced a fascinating 
insight into Middle Eastern culture, the vol-
ume of trade conducted at sea and the many 
different challenges that face mariners. Life 
at sea within the Middle East is a busy place; 
theft, drugs, weapons, migrant smuggling 
and human trafficking all occur under the 
auspices of trade and fishing vessels – as 
well as those who do use the sea for legiti-
mate reasons! This made distinguishing 
between false alarms and actual criminal 
activity very difficult. And while CMF has 
many warships patrolling the area, it is 
difficult to respond to every incident when 
taking to account which maritime zone the 
incident occurs, each warship’s national 
mandate, rules of engagement and policy 
restrictions. This, essentially, was my job; 
to advise command on which courses of 
action were available taking into account 
the above considerations.

One of the highlights of the deploy-
ment was to go to Salalah, Oman to visit 
two ships within CTF 151 command; TGC 
Gemlik (a Turkish Frigate) and JS Takanami 
(a Japanese Destroyer). These ships were 
tasked to patrol the Gulf of Aden and the 
internationally recognised transit corridor 
to provide security for merchant vessels 
from Somali pirates. These ships also advise 
merchant vessels as to the best manage-
ment practices to prevent them from being 
targeted by pirates and to educate local 
fisherman how do avoid being suspected 
as a pirate.

Detaining pirates
This was an awesome experience to visit 
operational warships conducting the tac-
tical level operations. Specifically, I was 
able to discuss with the force protection 

teams onboard their procedures for detain-
ing suspected pirates to be transferred to 
nations such as Kenya and the Seychelles for 
prosecution in accordance with the bilateral 
agreements in place.

On a professional note, I was fortunate 
to participate in a working group with 
representatives from the Maritime Secu-
rity Team at the United Kingdom Foreign 
and Commonwealth Office to discuss the 
United Nations Security Council Resolution 
(UNSCR) 2182 text on maritime interdiction 
of weapons and charcoal prior to its adop-
tion by the Security Council on 24 October 
14. The UNSCR was drafted to reaffirm the 
weapons embargo within Somalia and to 
prevent the financing of Al Shaabab (the 
Al-Qaeda linked terrorist organisation in 
Somalia) through the sale of charcoal. This 
was an interesting experience, essentially 
war gaming the practical realities of mari-
time interdictions on the high seas to ensure 
the text of the UNSCR was suitable.

Search and rescue is another key issue 
within the region and I was able to provide 
legal assistance for an exercise within Area 
of Operations; responsibilities of mariners in 
regards to safety of life at sea, search and res-
cue, maritime salvage and the role of regional 
co-ordination centres interacting with each 
of the Gulf nations. The planning culminated 
with a week long exercise at sea with the 
Navies from the United States, Kuwait, Saudi 
Arabia, Qatar, UAE and Bahrain.

My time in Bahrain was a unique and 
rewarding experience. I was able to work 
with lawyers from all around the world and 
be part a multi-national coalition force pro-
viding real time legal advice to maritime 
security and counter piracy operations.

Major Mike Mercer is the legal advisor (LEGAD) 
for the New Zealand-led Combined Task Force 
(CTF) 151 – counter-piracy operations.

By Major Mike Mercer

Our Profession · Our PeopleOur Profession · Our People

16 · LawTalk 855 · 21 November 2014



This month I would like 

to discuss a rather specific 
aspect of the law of evidence 
– giving tips on how issues of hostility and 
veracity may be approached in the context 
of trial preparation and ultimately the hear-
ing itself.

The issue of the relationship between 
hostility and veracity has recently been 
brought to our attention in the Supreme 
Court decision in Hannigan v R [2013] NZSC 
41, [2013] 2 NZLR 612.

In his appeal against conviction for arson, 
Mr Hannigan argued there had been a sub-
stantial miscarriage of justice as a result of 
leading questions put by the Crown to their 
own witness (his wife) without first seeking 
and receiving a determination of hostility.

At its heart the case concerned an appar-
ent prior inconsistent statement after Mrs 
Hannigan gave her testimony at the trial.

In order to clarify whether or not there 
was indeed an inconsistency between her 
evidence and the prior statement the court 
of first instance allowed leading questions 
to be put to her.

On positively determining there to be, 
in fact, an inconsistency the judge did not 
then make an order of hostility but allowed 
the questioning to proceed along its sug-
gestive lines. On appeal it was argued that 
this was, in effect, cross-examination of the 
Crown’s own witness that, in the absence 
of a determination of hostility, ought not 
to have been allowed.

The application (or not) of the veracity 
rules related to s 37(4) paragraphs (a) and 
(b) of the Evidence Act 2006. Paragraph 
(b) envisions limited challenge to one’s 
own witness by other evidence whereas 
paragraph (a) requires a determination 
of hostility to be made in the context of 

Hostility, veracity and propensity

For further information about our bequest programme,  
please contact fundcorp@diabetesauckland.org.nz or phone 0508 DIABETES

1 in 4 Aucklanders have pre-diabetes or diabetes –  
it could be you, or someone you love.
Bequests are urgently required to enable us to carry on our vital awareness and support programmes  
in the community. Please help us STOP this epidemic and support wellness for all Aucklanders.

an attack on the credibility of your own 
witness.

The Supreme Court held that the ques-
tioning was acceptable. The dividing line 

between acceptable questioning for the 
purpose of clarification (s 89) and hostility 
(s 94) was a combination of a clearly hostile 
witness (Mrs Hannigan appeared otherwise 
co-operative and open) and a clear intention 
to impeach the witness through the style 
and manner of the questioning itself. The 
Court emphasised that if the purpose of the 
questioning was not to challenge veracity 
then it need not jump the hurdle of s 37.

There are a number of issues within the 
judgment that are open for discussion and 
debate, but for the time being I want to limit 
our thoughts to the consequential approach 
of litigators to the issue of hostility and 
veracity.

Although logically sound, the decision 
does raise some issues of concern.

First, my worry is that in determining 
hostility the decision places too much 
emphasis on the demeanour of a witness.

Demeanour
The subject of one of my earlier columns, 

demeanour is, unfortunately, of extremely 
limited value, if not of no value at all in 
determining the truthfulness of a witness. 
In fact, it can be said that the best liars are 
the most convincing liars.

The essential problem is that, much like 
identification evidence, we all presume that 
our ability to detect lying is particularly 
strong if not full proof. Alas, that is simply 
not the case for any of us.

In this context the identification of a 
“hostile” witness purely on the basis of a 
manifest lack of co-operation is problem-
atic. A much more nuanced approach is 
needed to hostility, one that recognises 
apparent co-operation as equally strong 
grounds for hostility as blatant aggression.

Purpose
The second point I raise relates to purpose.

Of course, if you as counsel are not seek-
ing to impeach the truthfulness of a witness 
then the veracity provisions ought not to 
apply. However, this allows room for those 
clever counsel among you who artificially 
construct your factual assertions to avoid 
the purpose of arguing.

Much the same as clever lawyers can often 
avoid hearsay by pronouncing the value of 
the evidence to be the mindset of the hearer 
or maker, so too there exists the possibility 
to avoid veracity by constructing arguments 
and, in turn, asking questions in such a way 
as to not impeach the credibility of a witness.

While logically sound, this might act to 
inappropriately circumvent the application 
of the veracity provisions.

The clear limitation to this ability of 
counsel to construct arguments in such 
a way is the clearly aggressive and unco-
operative witness. But that is not to say that 
significant room does not exist for clever 
lawyers to challenge their own witness on 
other evidence in the hearing now that such 
“other evidence” can include prior state-
ments of the same witness.

Overall for me what Hannigan emphasises 
is that litigators must be absolutely clear 
on what it is that they seek to establish. 
Too often arguments over the admissibil-
ity of character evidence (propensity and 
veracity) are lost due to a mis-appreciation 
of the purpose for which the evidence is 
tendered – character or directly relevant.

If, of course, the evidence is directly 
relevant then there is no requirement for 
the character provisions to be relied upon 
to admit the evidence.

Dr Chris Gallavin is an Associate Professor and 
Dean of Law at Canterbury University. He has 
published extensively on criminal justice and on 
evidence and procedure in particular. He is the 
author of the appellant handbook, Evidence 
(LexisNexis, Wellington, 2008).

By Dr Chris Gallavin

Gallavin on LitigationGallavin on Litigation
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Inspectors’ BriefcaseInspectors’ Briefcase

Risk management framework
Since the commencement of the Finan-
cial Assurance Scheme (FAS) in 1998, the 
Law Society conducted trust account 
inspections on a timing cycle in order to 
mitigate identified risks. A review of this 
cyclical-based framework started in 2011 
to develop and implement a revised risk 
management approach. This commenced 
comprehensively on 1 July 2013.

The current framework and accompany-
ing policy:
• is based on an international risk manage-

ment standard ( ISO 31000:2009);
• reflects current risk management 

practice;
• establishes the criteria for risk assess-

ment; and
• provides a methodology for develop-

ing risk-based assurance trust account 
review processes.

The framework classifies and ranks various 
categories of risk in terms of severity and 
consequence and establishes a summary 
risk rating matrix based on likelihood of 
occurrence.

For each legal practice, a Practice Risk 
Profile (PRP) is created and regularly 
reviewed. The PRP is a summary assessment 
of a practice’s risk management systems 
based on trust accounting systems, client 
trust funds activity, compliance history, 
practice financial health and other relevant 
information. The timing and frequency of 
reviews are driven primarily by the level of 
identified risk.

Financial assurance scheme
The financial assurance scheme exists 

in order to assist the Law Society with the 
mitigation of regulatory risk. Risk can be 
defined as the likelihood of something 
occurring which results in the failure of 
the regulations to achieve their purpose.

The Inspectorate’s role is, in the main, 
to review whether the regulated entity has 
complied with the regulations.

There are a number of key sources con-
tributing to regulatory risk. The financial 
health of the legal practice has been identi-
fied as one factor to be considered when 
assessing the level of risk.

The risk assurance process 
and related financial matters

Providing Professional Indemnity and specialist insurance 
products to the Legal Profession
Visit www.justitia.co.nz for further information and application forms

Or Contact:  Mr Ross Meijer, Aon New Zealand 
04-819-4000 
ross.meijer@aon.com

Practice financial 
health

When inspectors are 
reviewing a law firm’s trust 

account they may, if necessary, 
briefly review and discuss with the Trust 
Account Partner aspects of some or all of 
the following:
• practice bank account statements for a 

selected period;
• any overdraft limit, conditional arrange-

ments and subsequent use;
• the latest set of monthly management 

accounts or year-end financial state-
ments for the legal practice;

• current PAYE, GST and IT taxation status;
• trends in areas of law practised and 

resulting profitability; and
• any other significant factors such as 

staffing issues or major client changes.
Generally, this is covered in the entry inter-
view with the Trust Account Supervisor or 
representative. The information is sought 
only to assess what risks the legal practice, 
and therefore the trust account, may be 
facing.

Accounting considerations
The Inspectorate suggests that practition-
ers be cognisant of the following areas of 
accounting when operating their legal 
practice:
• issuing tax compliant invoices;
• correctly accounting for GST on disburse-

ments that are on charged to the client;
• understanding what expenditure items 

are exempt for GST purposes (eg, bank 
charges);

• appropriate recording of disbursement 
recoveries;

• separation of fees charged and 

disbursements recovered;
• prompt filing and payment of all tax obli-

gations, such as GST and PAYE, to avoid 
use of money interest and penalties;

• the solvency (income v expenditure) of 
the practice when making drawings or 
declaring dividends;

• the attachment of imputation credits 
when paying dividends; and

• timeliness when preparing annual finan-
cial statements and income tax returns 
for the practice.

If practitioners have any doubts or concerns 
then they should seek the advice of their 
accountant or business adviser.

Contributory mortgage lending
Practitioners who are engaging in contribu-
tory mortgage lending have been previously 
advised of the need to join a financial dis-
putes resolution scheme.

Once a scheme has been joined relevant 
clients should be advised and provided with 
details of the disputes resolution process. 
This may be included in the firm’s client 
care information and letter of engagement.

In addition to joining a financial disputes 
resolution scheme, practitioners undertak-
ing such lending will need to ensure that 
they have registered as a financial services 
provider, as required by the Financial Service 
Providers (Registration and Dispute Resolu-
tion) Act 2008 (FSPR), with the Companies 
Office website.

Most commonly, the financial service 
being provided is covered under s 5 (d) of the 
FSPR. This registration cannot be completed 
until a disputes resolution scheme has been 
joined. The Financial Markets Authority has 
advised that as there may be some incon-
sistency in the financial services elected by 
those entities who have registered, it may 
follow those firms up directly.

If anyone has further questions or requires 
any assistance please contact the Law Soci-
ety’s Inspectorate through the Financial 
Assurance Administrator lucy.wesley@
lawsociety.org.nz, phone (04) 463 2974. 

By Jeremy F Kennerley
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LawTalk
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S U R V E Y  2 0 1 4

Alternatively, you can complete this survey online at: www.surveymonkey.com/r/CT6TF9B

LawTalk has been providing information to New Zealand lawyers since February 1974. We carried out surveys 
of readers in 2010 and 2012 and would like to repeat this. Your participation will be greatly appreciated. 
Please complete the questions below, fold where indicated, and return by Freepost.

Win an iPod Touch!*

*  As an encouragement, all surveys returned before 5pm on 2 December 2014 will go into a draw for one of two 32GB Apple iPod Touch devices. We need a way of contacting 
prize winners and have included a place to record details at the end of the survey. This information will be clipped from the survey form on receipt and will be used solely as 
an entry into the draw. You may also send the survey in without any details, of course.

At work

1–15 minutes 16–30 minutes 30–60 minutes Over 1 hour

At home At home and at work While commuting Other location

1. Where do you normally read LawTalk?

2. How much time would you spend reading an issue of LawTalk?

3. What is your level of interest in reading these regular LawTalk features:

Always Usually Sometimes Never Don’t Know
Coming Up …

Courtroom Practice

CPD Calendar

Effective Practice

Feature (subject changes each issue)

From the Law Society

Gallavin on Litigation

Inspectors’ Briefcase

Land on Competition Law

Law Firm News

Law Foundation

Law Reform Report

Lawyers Complaints Service

Lighter Side of Lawyering

News Points

On the Move

Our Profession Our People

People in the Law

Practising Well

Situations Vacant

The Bookshelf/Legal Information

The Business of Law

Welcome to the Profession

Will Notices

Comments
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Very Good Good Average Poor Very Poor
Keeps me updated on Law Society activities

Keeps me informed on developments in the law

Provides useful CPD information

Keeps me updated on the legal profession

Provides information which is useful to me as a lawyer

Relevant to my work

Value

Easy to read

Design and layout of information

Quality of writing

Yes No Unsure

5.  Have you looked at the online version of LawTalk on the 
New Zealand Law Society website?

Do you have any comments on the online LawTalk?

6. How would you rate LawTalk against the following?

7. How would you rate LawTalk advertising against the following?

4. Is there anything you think should receive more coverage in LawTalk?

Yes No Don’t know
I always read the advertisements

The advertisements are useful to me

I like how the advertisements are located

I think of LawTalk when I am considering finding employment as a lawyer

I like the advertising material which is included with LawTalk (inserts)
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Transgender

Name Contact (Address or email)

MaleFemale

10. What gender are you?

Under 30 years
30 to 39 years
40 to 49 years
50 to 59 years
60 to 69 years
70 years or more

11.  What age group 
are you in?

Barrister
Sole practice
Law firm 1 partner/director
Law firm 2-5 partners/directors
Law firm 6-10 partners/directors
Law firm 11-20 partners/directors
Law firm 21+ partners/directors
In-house lawyer
Legal executive
Member of judiciary
Academic
Other

12.  Please indicate the most 
appropriate description of 
your role. If you work in a law 
firm, please indicate firm size. Auckland

Canterbury-Westland
Gisborne
Hawke’s Bay
Manawatu
Marlborough
Nelson
Otago
Southland
Taranaki
Waikato-Bay of Plenty
Wellington
Whanganui
Overseas

13.  In which Law 
Society branch area 
are you located?

8. How often would you like to receive LawTalk?

14. Have you got any other comments you’d like to make about LawTalk?

9.  Is there anything you would like to see done to LawTalk to make it meet your 
requirements better?

Weekly Fortnightly Monthly Quarterly

If you would like your name and contact details to be entered into a draw for one of two 32GB 
Apple iPod Touch devices, please record these below. We will clip this information on receipt of your 
readership survey.
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Law ReformLaw Reform

The recently released 

Law Commission report on 
pecuniary penalties accepts 
that pecuniary penalties are a legitimate tool. 
However, the Law Commission has made 
nine recommendations that will mean future 
legislation invoking penalty regimes will be 
more principled and uniform. Unfortunately, 
little has been done about overhauling the 
pecuniary regimes that are already in place.

Pecuniary penalty regimes have become 
increasingly prevalent, but are drafted on 
a somewhat ad hoc basis. That created a 
legislative environment that can appear 
unclear and unprincipled, a climate that 
prompted the Law Commission review.

A pecuniary penalty is, to use a less legal 
phrase, essentially a fine. A fuller description 
is provided by the Commission which says 
that a pecuniary penalty is a potentially sub-
stantial monetary penalty paid to the Crown 
(rather than the victim), imposed by a court 
following a civil trial. They are designed to 
punish and deter unlawful behaviour, rather 
than compensate those actually affected 
by that behaviour. Accordingly, pecuniary 
penalties sit in a “grey area” between the 
traditional boundary of criminal and civil law.

A punitive measure is something that  is 
generally considered to be within the realm 
of criminal law, subject to a higher burden 
of proof and stricter evidentiary standards. 
However, pecuniary penalty regimes exist in 
a range of legislation, including commonly 
used legislation such as the Commerce Act, 
the Unsolicited Electronic Messages Act, 
the Securities Act and the Financial Markets 
Conduct Act (not yet in force).

Regimes differ
Currently, individuals or businesses which 
face potential liability under these quasi-
criminal regimes must deal with the fact that 
the penalty regimes differ across statutes. 
For example, differences can include: the 
standard of proof required; whether the 
principle of double jeopardy applies (ie, 
the principle that a person should not be 
punished twice for the same deed); limita-
tion periods; and the factors to be taken into 
account by the Court when setting a penalty 
(for example, the level of intent or reckless-
ness in the behaviour of the defendant). 
At the outset of its review, the Commission 
had a clear concern that pecuniary penalties 

Principled approach to pecuniary penalties
By Guy Carter were an unprincipled measure designed to 

side-step criminal procedural protections, 
thus making it easier for enforcement agen-
cies to impose substantial penalties. At the 
conclusion of its review the Commission sug-
gested there was some truth to that concern. 
However, it also accepted there was a role for 
pecuniary penalties, so long as there were 
adequate procedural protections in place.

Recommendations
That “middle ground” has prompted the 
Commission to suggest that Parliament adopt 
the following recommendations in the future:
• The Ministry of Justice should be consulted 

on all proposals for pecuniary penalties at 
the policy development stage in the same 
manner as it would be for criminal offences.

• The Legislation Advisory Committee (LAC) 
should draft a “best legislative practice” 
guideline for pecuniary penalties regimes 
(developing the guidelines suggested in 
the Law Commission report).

• The Parliamentary Counsel Office should 
draft model provision for common pecuni-
ary penalty provisions.

• Where existing pecuniary penalty stat-
utes come up for review, those provisions 
should be re-evaluated in light of the 
guidelines in the Law Commission report.

• The Evidence Act should be amended to 
allow for a privilege against self-exposure 
to a pecuniary penalty.

• The Government should instigate a 
review of how maximum penalties should 
be set in legislation.

• Cabinet should add to the Cabinet Office 
Circular to require analysis of the impact 
on the liability of the Crown of legislative 
proposals to introduce penalty regimes.

• Enforcement agencies with the power to 
commence penalty proceedings should 
develop and publish enforcement policies.

There appears to be an increasing desire 
by lawmakers to utilise pecuniary penalty 
regimes to deter unlawful behaviour.

In some respects, any legal argument 
against the use of penalties would come too 
late – the horse has well and truly bolted. 
With that in mind, it is hard to criticise the 
Law Commission for adopting a relatively 
pragmatic approach by suggesting recom-
mendations that will assist with adding clar-
ity and principle to future penalty regimes. 
Hopefully, the recommendation to review 
existing regimes will be acted upon.

Assuming the recommendations are 
adopted, it is encouraging that law makers 

will at least turn their minds to the very real 
impact these regimes do have. For example, 
the Commission pointed out that under the 
Commerce Act, over $50 million  in pecuniary 
penalties have been imposed since 2010. Any 
legislation that can impose penalties of that 
magnitude should, at the very least, care-
fully consider whether that penalty regime is 
described and applied on a principled basis.

General principles
The Law Commission also suggested the 
following general principles should apply to 
penalty regimes, which presumably it hopes 
that the LAC will include in its guidelines:
• The civil standard of proof should apply, 

that is, the balance of probabilities and 
civil rules of court procedure and evidence 
should apply.

• The burden of proof should fall on the 
enforcement agency.

• Generally, pecuniary penalty regimes 
should prohibit a person being punished 
by the imposition of both a pecuniary 
penalty and a criminal penalty.

• A pecuniary penalty regime should clearly 
state whether intent or recklessness is 
an element of the offence or whether the 
penalty is applied on a strict liability basis.

• Pecuniary penalties should be imposed 
by a court, not an enforcement agency.

• Careful consideration should be given to 
the attribution of individual and corporate 
liability for pecuniary penalties. Further, 
ancillary liability (for example those who 
assist a contravention of the law, those 
who organise others to contravene the 
law or those who attempt but fail to con-
travene the law) should be clearly stated.

• Regimes should expressly deal with the 
question of insurance and indemnifica-
tion from pecuniary penalties.

• The maximum penalty should reflect the 
worst class of case. Further, guidance 
should be provided to the courts in terms 
of “sentencing guidelines”.

Unfortunately, the Commission did not 
recommend that existing statutes should 
be amended to reflect those principles. 
Hopefully, whenever those statutes are 
reviewed, that will occur. If all pecuniary 
penalty regimes considered and answered 
those guidelines, then concerns about 
unprincipled and un-uniform regimes would 
be lessened significantly.

Guy Carter is a solicitor in the litigation team 
at Wynn Williams in Christchurch.
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Some years ago, our 

dear friend Ernest was 
diagnosed with pancreatic 
cancer and, after receiving treatment, 
decided to let the disease take its natural 
course. He lived for about six months more 
in a remarkably rich, full way. He remained 
intellectually engaged, was dignified in 
dealing with his illness and its physical 
effects, was receptive to others’ needs and 
interests, and continued to make friends. 
Visiting him was a joyful experience, and 
he seemed remarkably sanguine about his 
prognosis. I asked him about his intentions 
for this phase of his life and he said “I 
intend to be well until I die”. He achieved 
that goal remarkably well. I learned a great 
deal from him.

John (not his real name) is a successful 
lawyer. He is highly compensated, married 
with three children and regularly competes 
in triathalons. He is fit, energetic and has 
no medical problems of which he is aware. 
However, John lives in an internal world 
of constant stress, anxiety and potential 
conflict. He works with, but does not trust, 
his professional colleagues, perceives life 
as a “zero sum game”, infrequently praises 
his team members (but can be exceedingly 
blunt with his criticism), gets frustrated 
with his family and rarely sleeps well. 
Despite his seeming good health, he worries 
constantly about having medical problems 
and is convinced that “the other shoe” will 
drop sometime soon in his life. He is anxious 
and feels on edge.

Most of us consider ourselves to be in 
good health most of the time. We seem to be 
disease free, pass our annual physicals, are 
able to do our work and find time to enjoy 
ourselves. Life continues without our paying 
particular attention to it. We exist in a state 
of relative inattention to our well-being.

What is wellness?
What does it mean to be “well”? I like the 
World Health Organisation definition of 
“wellness” as being “an active process of 

becoming aware of and making choices 
towards a healthy and fulfilling life … A state 
of complete physical, mental and social 
well-being and not merely the absence of 
disease or infirmity”. Interestingly, using 
this definition, our friend Ernest, though 
terminally ill, was extremely well and Sam 
is unwell despite his robust health.

Much has been written about the fact 
that lawyers, as a profession, tend to be a 
pretty unhappy group, many of whom do 
not enjoy their work nor find it particularly 
satisfying. Indeed, many lawyers live with 
chronic, ambient levels of depression and 
anxiety that adversely affect their physical, 
intellectual, emotional and psychological 
well-being.

No doubt this has to do with stress, the 
adversarial nature of the law, being a high 
achiever and so forth. It’s a perfect environ-
ment for being unwell.

Characteristics of wellness
That said, what are some of the charac-
teristics of being a truly “well” person and 
professional? What choices and attitudes 
predictably correlate with a sense of 
well-being, regardless of one’s external 
environment?

In her books, Choosing Happiness; Life and 
Soul Essentials and The Universal Heart, Aus-
tralian psychotherapist, Dr. Stephanie Dow-
rick (www.stephaniedowrick.com) describes 
the characteristics associated with well-
ness, regardless of one’s physical fitness 
or health. Her list is one of the best I have 
come across, and I think about it frequently 
personally and when working with clients. 
Consider the list Dr Dowrick suggests:

Celebrate others. Be pleased for other 
people, express sympathetic joy and choose 
to live in a world of abundance, even when 
it appears there may not be enough to 
go around.

Trust. Be trusting of others and be trust-
worthy yourself. Trust in the essential good-
ness of life, yourself and others. Acknowl-
edge life is full of risks and the unexpected, 
but do not let that dominate you.

Respect/dignity. Treat yourself and oth-
ers with respect and never create mental 

anguish for others by stripping them of their 
dignity. Always leave another with his/her 
dignity intact.

Aliveness. Seek to feel alive from the 
inside by having a stable sense of who you 
are. Although you may care what others 
think of you, do not be overly dependent on it.

Boundaries. Have a good sense of your 
own and others’ boundaries and practice 
restraint. Seek “self-mastery” by not being 
chronically awash in your own emotions.

Win and lose. Realise that you do not 
always have to win and avoid the cheap 
triumphs over others that temporarily make 
you feel better. Lose gracefully and appreci-
ate others when they win.

Goals. Choose to set goals and feel 
capable of achieving those goals.

Caring. Care about the well-being of oth-
ers, not for the purpose of being admired 
by them, but because it is intrinsically right 
to do so.

Influencing and kindness. Recognise 
your power to influence others, but do 
not abuse that power. Be kind whenever 
possible and acknowledge that it is almost 
always possible to be kind.

Be wrong. Be willing to be wrong about 
things and avoid the need to make others 
be wrong to feel like you are right.

Accountability. Seek to be accountable 
for that which is yours and avoid blaming 
others.

Befriend yourself. Make friends with 
others and with yourself by having an atti-
tude of being your own best friend. Be good 
humoured, encouraging, forgiving, while 
feeling sorrow when appropriate.

Consistency. Be the same person when 
you are alone as when you are with others, 
such that there is no significant difference 
between the two.

Emotional awareness. Be aware of your 
own emotions while not being enslaved 
by them.

Contentment. Feel satisfied, content and 
that you have enough, because in reality, 
you usually do.

It’s an interesting list, isn’t it? It’s also a 
list of characteristics that can be at odds with 
what we associate with success as a lawyer.

Are you well?

By Emily Morrow
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Can one be a top lawyer and be comfort-
able with being wrong sometimes, kind, 
content and celebrating others? Can one 
be assertive and exercise influence while 
intrinsically caring about what is best for the 
other? Is it possible to simultaneously be a 
tough and realistic advocate and trusting?

You might say it is hard to do so in one’s 
professional persona. Perhaps it is easier 
to achieve in one’s personal life. However, 
when I think about the most successful “go 
to” lawyers who live great personal and 
professional lives, most of them live in a 
way that is consistent with this list. It takes 
insight about yourself, some self-discipline, 
a certain level of objectivity and a strong 
belief in the value of others, but it is very 
possible to do.

Obstacles to wellness
Dr Dowrick also discusses the likely obsta-
cles to wellness, and I found these equally 
compelling.

Fear. Although fear is no doubt part of our 
DNA, it is unhelpful when it surfaces unnec-
essarily. Predictably, the best antidotes to 
fear are wisdom (remembering what worked 
well in the past and letting that guide your 
present thinking), and knowing how to calm 
yourself down.

Resentment. When one says “yes” too 
often, one can begin to feel overwhelmed 
and like a martyr. Resentment results. Do 
stand up for what you need, while express-
ing sympathetic joy and support for others. 
Put the oxygen mask on yourself first and 
then attend to the needs of others.

Panic. Panic can be triggered by seem-
ingly small occurrences to which we over-
react. If one can accept what is occurring 
and realise that one’s needs do not have to 
be met immediately, one can minimise feel-
ings of panic and remain calm even during 
intense times. Developing this capability 
is critical in the practice of law when every 
event can seem fraught and critical.

Self-hatred. Self-hatred can present as 
self-pity, accompanied by feelings of shame 
and contempt, even when one is successful 
and highly respected by others. The best 
“antidote” is to identify the source of one’s 
pain and how to heal it. Look to yourself and 
your own attitudes and behaviour, rather 
than to that of others, when seeking both 
the cause and the cure of the pain.

Arrogance/self-righteousness. Feel-
ings of being “better than” others can be 
temporarily satisfying. However, in the long 
run, they separate us from ourselves and 
others, causing a disconcerting sense of 
isolation. Approaching oneself and others 

with a sense of co-operation and humility is 
the best way to avoid arrogance. We are all 
in this thing called “life” together and we 
generally do best when we forgive our own 
inadvertent trespasses and those of others. 
Do be discerning and have high standards, 
but don’t be unnecessarily critical.

Powerlessness. Ultimately, feeling 
empowered has less to do with one’s situ-
ation at any point in time and more to do 
with the attitude one brings to one’s cir-
cumstances. Understanding the reality of a 
situation and finding something intrinsically 
meaningful about it offsets feeling power-
less. Consider a young lawyer who feels 
chronically overwhelmed by the demands of 
his/her work and struggles to find a sustain-
able work-life balance. This lawyer could 
experience great despair and helplessness. 
However, by choosing to see his/her situa-
tion with some objectivity and identifying 
what is important and meaningful in life, 
this individual’s subjective experience could 
be radically different.

Eruptive emotional states. Having a 
strong emotional reaction to something 
can be entirely consistent with a sense 
of well-being, especially if that depth of 
passion gives rise to joy, contentment, 
generosity and the like. However, if that 
same emotional intensity often gives rise to 
anger, frustration, dissatisfaction, unhap-
piness with others and so forth, then it is 
clearly at odds with a sense of well-being.

What can you do?
If you find that the attitudes you bring 
to your work and your life are frequently 
consistent with the characteristics of 
wellness, then you are to be commended. 
Cultivating those attitudes can take some 
effort, especially when living and working 
in the often uneasy and adversarial world 
of the law. Life is often a series of “poor 
approximations”. None of us has chosen to 
live in the cloistered world of a monastery. 
Practising law is a constant challenge.

If the obstacles to wellness are frequently 

part of your life, you may want to ask 
whether those attitudes are serving you 
well. If fear and resentment cause you to be 
unhappy and uncomfortable with yourself 
and others, perhaps you might express 
trust and celebrate another. Appreciate 
a colleague or congratulate someone and 
tell him you are pleased about his success. 
Choose to wait and see what happens, while 
trusting that the outcome will be positive 
without your anxious intervention.

Although thoughts and attitudes are 
ephemeral, they nevertheless have great 
emotional intensity and reality. By choos-
ing to observe one’s thinking and the way 
one’s thoughts coalesce into attitudes, 
one can change those patterns of thought. 
Remind yourself of the characteristics of 
well-being when habitual obstacles present 
themselves. Pay attention to the sometimes 
subtle changes in your thought patterns 
and your behaviour.

This business of being a lawyer and work-
ing in the law is not easy. As my mother used 
to say, like old age, “it’s not for sissies”. 
So, give yourself the benefit of the doubt 
while being discerning about how you think 
and act.

Do your best work in your practice and 
do it with a stout heart and in good faith. 
Seek to be well and to answer “yes” to the 
question: “lawyer, are you well?” It’s worth 
the effort. After all, if you are not well, what 
else really matters?

Emily Morrow was a lawyer and senior partner 
with a large firm in Vermont, where she built a 
premier trusts, estates and tax practice. Having 
lived and worked in Sydney and Vermont, Emily 
now resides in Auckland and provides tailored 
consulting services for lawyers, barristers, 
in-house counsel, law firms and barristers’ 
chambers focusing on non-technical skills that 
correlate with professional success: business 
development, communication, delegation, 
self-presentation, leadership, team building/
management and the like. She can be reached 
at www.emilymorrow.com.
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Most people working within 

the criminal courts now accept, in 
principle, that conventional cross-
examination language and tactics need 
to be modified for children and vulnerable 
adults.1

What is perhaps less well known is that 
there is a substantial body of research sug-
gesting that even ordinary, robust adults 
are far more vulnerable to suggestion than 
is commonly realised and also that they 
often struggle to comprehend typical cross-
examination questions.

The suggestion here is that more should 
be done to monitor the cross-examination 
of even robust adult witnesses to ensure the 
court receives accurate evidence, and that 
consideration needs to be given to changing 
the way we practise.

Language
Multiple studies show that ordinary 
adults frequently misunderstand typical 
cross-examination questions. Research-
ers have repeatedly identified difficulties 
with questions involving double nega-
tives, simple negatives and option-posing 
“yes/no” questions.2

Multi-part questions or “roll-ups” are 
also problematic. One study found 100% 
of adults asked a question containing two 
pieces of information (“when the white 
car arrived, did two men get out?”) simply 
answered “yes” or “no,” giving no hint as to 
which bit of information they accepted, and 
67% did the same for three-part questions. 
Many also struggled with any hint of an 
advanced vocabulary, including words such 
as “cordial” and “diminutive.”3

This would matter less if adult witnesses 
could be relied upon to seek clarification. 
We know children are highly unlikely to 
do so, even when given permission, but 
ordinary adults might be expected to be 
more forthright. Unfortunately, studies 
show they rarely seek help.4

Reasons include feeling intimidated, or 
pressured to respond quickly, or feeling 
too embarrassed. In a surprising number 
of cases, the witnesses were simply bliss-
fully unaware they had misunderstood 
the question.5

Communication assistance
Section 80 of the Evidence Act 2006 is 
entitled “Communication assistance”. 
Three subsections deal with assistance 
to witnesses. They are:

(3) A witness in a civil or criminal 
proceeding is entitled to communica-
tion assistance in accordance with this 
section and any regulations made under 
this Act to enable that witness to give 
evidence.

(4) Communication assistance may be 
provided to a witness on the application 
of the witness or any party to the pro-
ceeding or on the initiative of the Judge.

(5) Any statement made in court to a 
Judge or a witness by a person provid-
ing communication assistance must, if 
known by the person making that state-
ment to be false and intended by that 
person to be misleading, be treated as 
perjury for the purposes of sections 108 
and 109 of the Crimes Act 1961.

QUESTIONING THE CROSS-E XAMINATION OF ROBUST ADULT WITNESSES

Suggestion
We know children and vulnerable 
adults are suggestible (and, as I 
have said elsewhere, the English 
courts are taking significant steps 

to prune the more heavy-handed 
questioning tactics6).
However, research suggests strongly that 

ordinary adults are also liable to comply 
with misleading suggestions.7 Even quite 
subtle suggestions – “Did you see the 
broken headlight?” rather than “a broken 
headlight” – can mislead eyewitnesses into 
reporting a broken headlight where there 
was none.8

However, cross-examination questions – 
“You saw the broken headlight, didn’t 
you?”– are typically far more coercive. 
Multiple studies have found adults very 
susceptible to this sort of interrogation, too.9

Both accurate and inaccurate witnesses 
change their stories under leading examina-
tion – one study found 84% of bystander 
witnesses changed or admitted to doubt on 
at least one crucial item of their evidence 
and 36% changed two to three items in a 
short mock cross-examination.10 Further, 
inaccurate witnesses change as many 
accurate items as inaccurate ones, so that 
their overall score does not really change.11

Extensive research shows that even quite 
mild pressure to agree with the interroga-
tor’s suggestions redoubles the likelihood 
that examinees will comply.12 Where real 
pressure is applied – “you’re lying, aren’t 
you?” – even innocent people prove remark-
ably likely to give in. There is considerable 
research showing that perfectly competent 
innocent adults confess crimes at an alarm-
ing rate when subjected to an interviewer 
who insists on their guilt, not, generally, 
because they become deluded but simply 
to escape further pressure.13

Unfortunately, there is a striking similar-
ity between the techniques identified by 
researchers in these studies and typical 
cross-examination tactics.

The application of emotional pressure 
is, after all, the cross-examiner’s stock-
in-trade. The likelihood is that witnesses 
falsely retract evidence in much the same 
way as suspects make false confessions. 
Even experienced expert witnesses 
describe “giving in” to tactics as everyday 
as repeated questions, not because they 
have changed their minds but because the 

pressure is intolerable.14 This is not testing. 
It is bullying. It obscures the evidence and 
demeans the trial process.

Research also shows that if the interview 
takes place in an intimidating environ-
ment, the average adult’s suggestibility 
increases.15

For most people, a raised wooden box 
under the scrutiny of jury, counsel and the 
public gallery is a very intimidating envi-
ronment indeed. Even experienced judges 
describe their “knees knocking” when called 
on to give evidence in court.16 The plight 
of less exalted witnesses – and especially 
of our often young, ill-educated, inexperi-
enced defendants – should make cleaning 
up the language of cross-examination to 
remove the risk of coercion one of our top 
priorities as advocates. It should surely be 
on the agenda of those teaching advocacy 
in this country.

Of course, criminal lawyers are well 
aware of the dynamics of false confes-
sions in police interviewing. The question 
is why we do not apply the same principles 
to cross-examination.

It is tempting to believe that these risks 
simply do not eventuate in cross-examination 
because experienced judges and advocates 
can distinguish between those who can take 
robust treatment and those who cannot. 

By Dr Emily Henderson

“Did you see the broken headlight?”
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Unfortunately, there is overwhelming evi-
dence that even trained legal professionals 
may as well flip a coin as rely on their own 
judgment on witnesses’ demeanour.17

Alternatively, one might argue that what 
is improper in a police cell is acceptable in 
cross-examination because witnesses get 
the chance to say the good stuff beforehand 
to a friendly questioner, and a right of reply 
afterwards. The system, in other words, 
provides a balance.

Unfortunately, advocates know per-
fectly well it is possible to use comment 
and innuendo to craft questions which are 
quite unanswerable either in cross- or in 
re-examination, and, if we are honest, we 
know that that is often our intention.18 It 
is, as Reverend William Paley once said, 
impossible to rebut a sneer.

There is a more fundamental issue at 
stake, however. When we say we are justi-
fied in fudging the evidence during cross-
examination because that is our duty to our 
clients under the adversarial system, we 
confuse two separate tasks. It is one thing to 
argue for a tenuous interpretation of the evi-
dence in closing. It is quite another, surely, 
to manipulate the source material. One is 
proper advocacy. The other is something 
very much akin to evidence-tampering. We 
wouldn’t tolerate an expert witness wiping 
off a few of the more telling bloodstains: 
what really separates that sort of conduct 
from a clever piece of suggestive question-
ing? It comes down, surely, to treating the 
evidence-gathering process (of which cross-
examination is one aspect) with respect.

In conclusion, it is clear on the research 
that while vulnerable witnesses need 
greater levels of linguistic adaptation than 
robust adults, judges and advocates need 
to be more vigilant in policing all cross-
examination language.

There are useful recent studies suggest-
ing that adults’ resilience to suggestive and 

confusing language increases if they are 
given some simple education about cross-
examination, and this is something we could 
usefully explore.19

However, even with education the studies 
find robust adults still make more mistakes 
under typical cross-examination tactics 
than they do under less confusing forms 
of questioning. Education helps, but ulti-
mately we cannot shift responsibility to the 
witnesses for what is ultimately the court’s 
and the lawyers’ responsibility.

There is an urgent need for greater moni-
toring of cross-examination for advanced 
vocabulary and complex sentence struc-
tures, double negatives, heavily leading 
questions or emotional pressure, even 
where the witness is a robust adult.

This needs no legislative intervention. 
We have all the tools we need in the basic 
common law rules, usefully summarised in 
s 80 of the Evidence Act 2006. Moreover, as 
the officers of the court and guardians of 
the trial process, it seems more fitting that 
lawyers rather than legislators should be 
responsible for ensuring standards are met.

Robust and rigorous cross-examination 
is a necessity for a fair trial: manipulative, 
coercive and confusing behaviour is some-
thing quite different. It has no evidential 
value and no place in a proper trial.

Dr Emily Henderson was the New Zealand Law 
Foundation’s 2012 International Research Fel-
low. A former Crown prosecutor in Whangarei, 
she has also practised as a family lawyer. The 
reform of cross-examination is Dr Henderson’s 
primary research interest. Her 2001 PhD from 
Cambridge was awarded for her thesis on Cross-
examination: A Critical Examination. As the 
International Research Fellow she researched 
the principled reform of cross-examination in the 
criminal trial, comparing more radical options 
under discussion in New Zealand with the situ-
ation evolving in the English criminal courts.
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As we begin to emerge from financial 

recession, lawyers are increasingly looking 
for ways to add value to the services they 
offer. This may involve working collabo-
ratively with professionals with different 
skill sets for the benefit of mutual clients.

A “one-stop” shop for clients involved in 
multi-faceted projects can be an attractive 
option for everyone involved. Examples may 
include the provision of legal advice which 
complements business and property con-
sultancy, tax and accounting or immigration 
and human resources services.

The definition of regulated services is 
broadly defined in s 6 of the Lawyers and 
Conveyancers Act 2006 (LCA) and includes 
advice on any legal or equitable rights or 
obligations. It is not unusual for non-law 
firms also to provide advice as part of the 
suite of services provided which would 
potentially fall within this category, if those 
services were provided by a lawyer.

The Law Society has recently received 
a number of inquiries about the provision 
of both regulated and non-regulated ser-
vices by lawyers in association with other 
professionals. This article briefly sets out 
the regulatory matters which are relevant 
and discusses some options for the “one-
stop” shop approach consistent with the 
provisions of the LCA.

LCA regulatory requirements
Single entity practices

As a starting point, a lawyer employee may 
provide regulated services to the public only 
through a law firm, with limited exceptions 
(ss 9-10 LCA).

A lawyer practising in a law firm may pro-
vide legal services and also non-regulated 
services directly to clients provided that the 
requirements of rules 5.5 and 5.5.1 of the 
LCA (Lawyers: Conduct and Client Care) 
Rules 2008 (RCCC) are met.

Rule 5.5 provides that a lawyer may not 
engage in another business or professional 
activity where that activity could reasonably 
be expected to compromise the discharge 
of the lawyer’s professional obligations.

Under rule 5.5.1, if a lawyer is intending 
to provide services other than regulated 
services, those services must be associated 
with the provision of regulated services and 

be provided by the lawyer or an entity in 
which the lawyer or lawyer’s practice has a 
controlling interest. So, for example, a law 
firm specialising in health and safety law 
could employ a suitably qualified consultant 
able to provide complementary practical 
compliance advice.

Multi-entity arrangements

If a lawyer wishes to team up with other 
external professionals then there are num-
ber of regulatory requirements which need 
to be carefully considered.

Structuring such an arrangement cor-
rectly will be vital to ensuring the regulatory 
requirements of the LCA are met and the 
consumer protection goals of the legisla-
tion are achieved. There is no discretion 
under the LCA to exempt any arrangement 
which does not strictly meet the regulatory 
requirements, which are outlined below.

In New Zealand there is no scope for 
multi-disciplinary practices. This is recog-
nised by the prohibition on income sharing 
between lawyers and non-lawyers in rela-
tion to the provision of regulated services 
(s 7(3) of the LCA). Such income sharing 
amounts to misconduct. There is a statu-
tory exception to this in respect of Patent 
Attorneys (see LCA (Lawyers: Income 
Sharing with Patent Attorneys) Regulations 
2008). Lawyers must therefore take care to 
ensure that any arrangement with other 
professionals does not infringe this rule 
or the rule relating to collateral rewards 
(rule 5.9 RCCC).

Potential regulatory concerns
Regulatory issues may arise if staff are 
shared by lawyer and non-lawyer organi-
sations to provide those services which 
would fall within the definition of regulated 
services, if provided by a lawyer.

It is not permissible for a lawyer to pro-
vide regulated services directly to the public 
through a non-law firm (ss 9-10 LCA). Care 
would also need to be taken to ensure there 

One-stop shops
Providing regulated and non-regulated services

was no potential for clients to be misled 
about whether the person providing ser-
vices is a lawyer or not. This means that 
any shared personnel arrangement would 
need to be structured to avoid regulatory 
issues arising under these sections.

The paramount concern is the protection 
of clients. Any structured arrangement will 
need to clearly comply with the require-
ments of the LCA to ensure that there is no 
uncertainty over the application of regula-
tory safeguards such as the Lawyers Com-
plaints Service or the Lawyers Fidelity Fund.

Lawyers will also need to ensure that they 
are aware of any risks relating to retaining 
legal professional privilege in respect of 
client advice. Consideration should also 
be given to the extent of any professional 
indemnity insurance cover in place.

The use of shared or similar names may 
be practical or attractive but care needs to 
be taken to ensure that there is no scope for 
public confusion to arise about the status 
of any particular entity (law firm or non-law 
firm). Lawyers must not mislead in relation 
to any aspect of their practice (RCCC rule 
11.1) and the LCA contains offence provisions 
in respect of potentially misleading conduct 
by non-lawyers (ss 22 and 23 of the LCA).

Practical options to consider
So how can lawyers collaboratively work 
with other professionals to provide a com-
prehensive service for clients? The types of 
arrangements likely to meet the regulatory 
requirements could include:

A lawyer practising in a law firm who pro-
vides legal services and also complementary 
non-regulated services directly to clients 
(provided that the requirements of rules 
5.5 and 5.5.1 of the RCCC are met).

A law firm working closely with a related 
non-law firm organisation. Legal staff 
should be employed only by the law firm and 
provide legal services through the law firm 
to clients of the non-law firm. Care would 
need to be taken to ensure the arrange-
ment did not create any “income-sharing” 
or conflict of interest issues. Lawyers in 
this situation also need to manage their 
obligations of confidentiality to clients 
and be aware of the need to protect and 
preserve privilege.

A non-law firm which employs an “in-
house” lawyer to assist it to provide legal 
services which are not within the “reserved 
areas” for lawyers as defined in s 6 of the 
LCA. In such an arrangement the “in-house” 
lawyer cannot provide services directly to 
clients (ss 9-10 of the LCA) and needs to 
ensure that no lawyer-client relationship 

By Charlotte Walker

How can lawyers 
collaboratively work with 

other professionals to 
provide a comprehensive 

service for clients? 
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The Law Society maintains the 

Register of Lawyers. This is a real time 
Register of every lawyer who holds a cur-
rent practising certificate and is publically 
available on the Law Society’s website.

The accuracy of the Register is imperative 
so that lawyers and the public can rely on it 
absolutely. The register is a vast improve-
ment on former hard copy directories that 
were out of date on publication.

Each lawyer must apply to the Law 
Society each year for renewal of their cur-
rent practising certificate by completing 
an online declaration and ensuring that 
payment is received by the Law Society 
before 1 July.

Additionally lawyers need to advise the 
Law Society of any changes in their practice 
details as soon as practicable so that the 
Register remains accurate at all times.

LawTalk receives communications from a 
significant number of lawyers on an ongoing 
basis, asking why they have not received 
their copy of LawTalk. It often transpires 
that the lawyer has not advised Registry 
of a change of practice address. LawTalk 
address labels are automatically generated 
from the Registry database.

A significant number of changes to 
lawyers’ practice details are not advised 
to Registry. During the practising certificate 
renewal process this year, for example, it 
was discovered that more than 500 lawyers 
had not provided it with changes to their 
practice details.

Registry endeavours to remind lawyers 
that they need to apply to renew their 
practising certificates. Articles and notices 
appear in Law Society publications such 
as LawTalk and LawPoints. Three emails 

are sent personally to every lawyer who is 
currently on the Register (and who has not 
already completed their renewal process), 
reminding them of the need to complete 
the renewal of practising certificate for the 
following practising year prior to expiry.

The Law Society is always looking at ways 
that it can improve its communications and 
welcomes suggestions about this.

Following the end of a practising certifi-
cate year, Registry publishes a list of lawyers 
who were in private practice who have nei-
ther renewed their practising certificate 
nor have informed the Law Society that 
they do not intend continuing in practice. 
The purpose of this publication is solely to 
inform the courts and other practitioners of 
the names of those lawyers who no longer 
hold a practising certificate and the Law 
Society is unclear as to their intentions.

One barrister contacted the Law Society 
following the renewals round this year to 
say that he was disappointed that the Law 
Society had not telephoned him upon the 
expiry of his certificate before publishing 
his name in LawTalk. Such a course would 
have enabled him to remedy the issue 
immediately, he said.

Although Registry staff call every bar-
rister and solicitor in sole practice prior to 
publication this is not usually extended 
to other lawyers who have not renewed. 
As a result of this contact, in 2015 all non 
renewers who were in private practice will 
be telephoned prior to name publication.

Why do I need to let the Law Society know 
of any change to my practice details?

The requirements for lawyers to let the Law 
Society know of any changes and to apply 

arises between the lawyer and those who 
receive the legal services (s 10(4) of the LCA).

A secondment arrangement under which 
a law firm provides employed lawyers to a 
non-law firm for a period by way of a second-
ment. The secondment arrangement should 
be structured to avoid any income sharing 
issues. Employed lawyers cannot work on 
“secondment” as contractors (ie, under a 
contract for services) to the non-law firm 

because a contractor must be entitled to 
practise on own account.

There may be other compliant structures 
which also provide exciting business oppor-
tunities for lawyers and other professionals 
which are yet to be explored.

Who to contact
The Regulatory department of the New 
Zealand Law Society is always happy to 

meet its members and interested parties 
to talk through potential regulatory issues 
and options. Please contact the General 
Manager Regulatory, Mary Ollivier at mary.
ollivier@lawsociety.org.nz or senior solicitor 
Regulatory charlotte.walker@lawsociety.org.
nz for more information.

Charlotte Walker is senior solicitor Regulatory 
with the New Zealand Law Society.

Practising Certificates, 
Renewals and the Register
What do I need to let the Law Society know?

to renew their practising certificates are set 
out in the Lawyers and Conveyancers Act 
(Lawyers: Practice Rules) Regulations 2008.

Regulation 11 states: “Every lawyer must 
advise the Law Society, as soon as practicable, 
if any of the information that the Law Society 
keeps on the register about the lawyer changes, 
in order that the Law Society may fulfil its 
obligation to keep the register accurate and 
up to date”.

How do I do it?

Changing your practice details is very easy. 
Go to the Law Society’s website and click 
on “change your details” on the left hand 
side of the home page. The full link is 
www.lawsociety.org.nz/for-lawyers/change- 
your-details.

Alternatively, you can write to Registry 
via email (registry@lawsociety.org.nz) or post 
(PO Box 5041, Lambton Quay, Wellington 
6145). Or you can telephone Registry on 
0800 22 30 30. Please ensure that you advise 
the nature of the engagement and your end 
and start dates.

More information regarding information 
the register must contain is available in the 
full regulation 10.

What else do I need to advise the Law 
Society?

Regulation 8 states: “Every lawyer must 
disclose to the Law Society, as soon as practi-
cable, information about any matter that might 
affect the lawyer’s continuing eligibility under 
regulation 4 to hold a practising certificate”.

Lawyers should disclose all relevant 
matters such as serious illness including 
mental health issues, financial or bank-
ruptcy issues or any criminal charges that 
may be pending. It is preferable to advise 
of these matters well in advance of the 
renewals round and as soon as they occur 
so that appropriate inquiries can be made 
and, hopefully, ensure that a renewal can 
proceed smoothly. Self-reporting is always 
viewed more favourably than when the Law 
Society is advised by a third party.
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In a perfect world 

if a new law is passed, 
an old law should be 
repealed; if only to minimise new laws 
affecting current laws in a way that causes 
issues or problems.

On 10 September 2012 s 65A of the Land 
Transport Act 1998 was enacted. This sec-
tion provides that if a person is convicted 
by a Court of an offence involving the use 
of alcohol on a road with a breath level of 
over 800 micrograms of alcohol per liter 
of breath (or 160 milligrams of alcohol per 
100 milligrams of blood) and that person 
has also been convicted of a similar offence 
within the last five years, then the court 
must impose a sentence for an alcohol 
interlock device disqualifying that person 
from driving for three months.

After the three-month disqualification, 
an alcohol interlock device fits to a car for 
at least 12 months. The effect of the alcohol 
interlock device is that the car will not start 
unless the driver blows into the device, 
showing he or she has not been drinking, 
and then the car is able to start.

The alcohol interlock device is leased from 
service providers at a cost, and if breached 
is a separate offence involving, among other 
things, further disqualification.

If the cost is paid and at the conclusion 
of 12 months, provided there has been no 
violation of the alcohol interlock device, 
a zero alcohol license, which lasts for 
three years, can be applied for under s 65B 
of the Land Transport Act. This removes 
the alcohol interlock device but if you are 
found with any alcohol in your system, you 
are guilty of a further crime and further 
disqualification period.

These sections also end any s 65 disquali-
fication if made by the court – which is the 
indefinite disqualification period which has 
been in place for some time. The only way, 
until s 65A was enacted, was that indefinite 
disqualification ends when the Ministry of 
Transport reissues a licence once they have 

From the CourtsFrom the Courts

WHEN TECHNOLOGY MEETS THE LAW

Request your disqualification

been shown that someone has dealt with an 
alcohol issue and is otherwise eligible for 
a licence (ie that they have finalised their 
disqualification period). A drivers licence is 
not required to be returned.

But if no alcohol interlock device is 
applied for then the licence is treated to 
be of “no effect”, meaning no ability to drive.

The court also has the ability to look at 
the circumstances of the offending under 
s 81 of the Land Transport Act, which says 
that a court can, despite a mandatory 
disqualification period on conviction, not 
order a disqualification if there are “special 
reasons relating to the offence” and “if it 
thinks fit to order otherwise”.

By Jay Lovely of blood of the person driving.
As presently drafted this s 65 disquali-

fication can only be lifted under s 100, 
which says “the Director of the Ministry of 
Transport must remove the disqualification 
if it is satisfied that the applicant is now a 
fit and proper person proven by medical 
evidence received”.

So the circumstances of the new s 65A 
disqualification, given the ability of some-
one to drive at only three months, conflicts 
with the indefinite disqualification under s 
65 and/or minimum disqualification periods 
(of at least six to 12 months) under the actual 
charge sections like s 56 (for excess breath 
alcohol convictions).

Pragmatic approach
If you read them at face value, they actually 
conflict with each other. This has been an 
issue that the court has recently dealt with, 
in my view quite pragmatically.

Firstly, in the case of Nanai v Police [2013] 
NZHC 155 a s 65 indefinite disqualifica-
tion was ordered despite a s 65A alcohol 
interlock order being requested by defence 
counsel. The reason the judge gave for 
not ordering the s 65A alcohol interlock 
order was that the section could not apply 
because the offence occurred before it was 
enacted. The judge also saw s 65A as an 
additional penalty.

On appeal, Justice Cooper of the High 
Court mentioned s 6(1) of the Sentencing 
Act 2002, which gives any offender the right 
to the benefit of a lesser penalty.

So in terms of the length of penalty/
disqualification a s 65 disqualification is 
much better (three months as opposed to 12) 
but in terms of cost perhaps less so. Justice 
Cooper said: “Put simply, the question that 
sentencing judges will have to confront is what 
circumstances will make an order of this kind 
contemplated by s 65A(2) appropriate in a case 
where, as here, the defendant clearly qualifies 
for a mandatory penalty under s 65 …”.

He held that on the basis of the word-
ing of the two sections that “in procedural 
terms, the sections can be harmonised and when 
somebody appears for sentence, a choice made 

Effect of new section
Section 81 is in fact written into the new 
s 65A, which is said to be subject to s 81.

So, how does this new section affect 
and interact with the existing sentencing 
regime/s in the Land Transport Act, espe-
cially s 65 and the actual charge sections?

Firstly, s 65 provides an indefinite man-
datory disqualification where a person is 
convicted of a second offence involving 
alcohol or disqualified driving within five 
years of the latest conviction for the same 
thing and at least one of the offences (if they 
are drink drive offences) involved over 1,000 
micrograms of alcohol per liter of breath or 
200 milligrams of alcohol per 100 milliliters 

My view is 
that the new 
technology-

based laws [and] 
sentences will 
overtake the 
older ones.
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1. Ascertain if you are dealing with 
a repeat EBA offender and if s 65A 
applies. Look at the breath/blood 
alcohol levels and dates of other 
similar convictions.

2. Does s 65 apply?
3. If so, what does your client think 

regarding disqualification periods? 
Some advice on conditions etc will 
need to be given.

4. If he or she is considering s 65A then 
the costs need to be advised (between 
$2,000 and $3,000).

5. Some idea of how the alcohol interlock 
device system works in practice is 
needed. Who in your local area installs 
them and at what cost?

6. As far as any guidelines regarding 
the application of s 65A the Court of 
Appeal and the High Court have given 
us very little. So as far as I see it noth-
ing other than the standard sentenc-
ing submissions (need for a license, 
aggravating and mitigating factors of 
the offending and dealing with drink-
ing post charge) are needed. Section 
65A is, as I read the judgments, a 
right someone is entitled to request 
from the court as the (possible) least 
restrictive sentence.

7. Advice about the s 65B zero alcohol 
licence after the interlock device 
comes off is needed and especially 
the advice that a zero alcohol licence 
can be breached and, depending upon 
the alcohol levels of the breach, a 
further disqualification period must 
be ordered – as well as the possible 
inability to obtain a further zero alco-
hol licence.

8. Lastly an assessment of eligibility and 
desirability for a work/limited licence 
is also needed, especially regarding 
limited ability to drive, costs and the 
stand down period in s 105.

as to whether the sentence is to be imposed 
under s 65 or 65A”.

It was also Justice Cooper’s opinion that s 
65A was appropriately described as a “lesser 
sentence” – because the length of the dis-
qualification period is listed as three months 
and that the section was not an additional 
penalty that the trial judge initially thought.

Practical effect
The practical effect is that s 65A(2)(v) 

Notes for Practice

ends any s 65 disqualification – in effect 
in exchange for a three-month disqualifi-
cation period under s 65A. This also ends 
any disqualification under the initial charge 
section, it would appear.

Indeed this is how Justice Cooper held 
that s 65 and s 65A can legally co-exist.

The effect of this judgment was that a s 65 
disqualification period of at least 12 months 
in length was quashed upon the making 
of a s 65A order, which only lasts for three 
months. There are conditions but your client 
is back on the road and can drive where he 
or she wants – unlike, say, a limited license.

Some discussion happened that Mr Nanai 
had undertaken rehabilitation and attended 
AA meetings. Justice Cooper said this meant 
that the lesser sentence would still be in 
accordance with s 7(1)(h) of the Sentenc-
ing Act – which is one of the purposes of 
sentencing (regarding an offender’s reha-
bilitation and reintegration into society).

The next case that dealt with this issue 
was Collier v Police [2013] NZHC 2273 where 
Justice Woodhouse mentioned the “possible 
financial barriers” in respect of an alcohol 
interlock device. With fees, installation 
fees and rental the cost is over $2,000. As 
someone who practises in the provinces, it 
is slightly more than that in my experience.

Justice Woodhouse mentioned the two 
sections run alongside each other so that 
when the s 65A alcohol interlock application 
is granted the s 65 disqualification order, 
if made, ends. This is because of s 65A(2)
(4b). Justice Woodhouse mentioned that 
this meant there was no conflict between 
the sections but described their interaction 
as “somewhat cumbersome”.

The effect of this appeal, which was 
whether an indefinite disqualification under 
s 65 precluded a s 65A alcohol interlock order 
being made, was that a disqualification of 
one year and one day should not have been 
made by the trial judge. Ultimately it was 
ordered that the trial judge’s s 65 indefinite 
disqualification order would end upon the 
s 65A alcohol interlock order being made.

The next case was Singh v Police [2013] 
NZHC 3065 when Justice Ellis on appeal had 
to decide if a s 65A alcohol interlock device 
order could be substituted for a manda-
tory six-month disqualification order for a 
second excess breath alcohol charge under 
s 56 of the Land Transport Act. The reason 
was the defendant’s ability to drive was 
vital to his continued employment.

The net effect was that the court, again, 
found that a s 65A alcohol interlock order 
could apply and was an option open to 
the court. The reason given was that s 81 

of the Land Transport Act gives the court 
the ability to not impose a mandatory dis-
qualification period. Justice Ellis stated that 
this section “does indicate that apparently 
mandatory disqualification may not always 
be mandatory”.

It was also worth noting that the court 
said the trial judge was wrong in impos-
ing an indefinite disqualification period – 
despite s 65 saying the judge had to.

No discussion of why the s 65A order 
should apply over a s 65 or s 56 disquali-
fication period was made. I suspect the 
fact it was a lesser penalty, and s 6 of the 
Sentencing Act, was the reason.

Most recent case
The most recent case was Lose v R [2014] 
NZCA 368 which involved an appeal from 
a decision of Judge Sinclair, who held that 
Lose was not eligible for the imposition of 
an alcohol interlock device disqualification 
following his third conviction on a charge of 
driving with excess breath alcohol.

The issue for the Court of Appeal (dealing 
with this issue for the first time) to consider 
was both the interaction of the mandatory 
disqualification period under the charge sec-
tion (being at least 12 months) and whether 
the alcohol interlock legislation (s 65A) has 
retrospective effect – because Mr Lose’s 
offending took place in 2009 before s 65A 
was enacted.

The Court of Appeal ultimately accepted 
the interpretation of the interaction 
between the two disqualification sentences 
in line with Justice Ellis’s interpretation 
and reasoning in the Singh decision. That 
reinforced that the court has the ability 
to choose which disqualification period 
applies.

It was also held that s 65A can apply 
retrospectively because, in the Nanai deci-
sion, s 65A can be a “lesser penalty” under 
s 6 of the Sentencing Act and s 25G of the 
Bill of Rights Act. The Court of Appeal was 
saying it was a right we all have at the time 
of sentence rather than at the time of any 
offence giving rise to the sentence.

In conclusion, the law about sentencing 
for EBAs has become much more involved 
and will need extra work and advice look-
ing forward, at least for the time being. 
My view is that the new technology-based 
laws/sentences will overtake the older ones, 
especially as the new technology becomes 
more accessible and possibly cheaper to 
utilise.

Jay Lovely is a senior solicitor at RSM Law 
in Timaru.
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The serious problems 

with cross-examination 
of vulnerable witnesses 
can be solved by the legal profession itself, 
important new Law Foundation-backed 
research has found.

After studying the ongoing reforms to 
English Court practice during her tenure 
as 2012 International Research Fellow, 
Dr Emily Henderson, a former prosecutor 
with a long-term academic interest in cross-
examination, concludes that legislative 
intervention is not needed to fix the system.

“There is absolutely no need for radi-
cal change from the outside. As lawyers, 
we have all the tools at our disposal,” she 
says. “The issue is applying the common 
law rules properly, coupled with using what 
we already have in the Evidence Act 2006.”

She says the early signs of success of the 
English court reforms show that the system 
can be fixed from within, rather than by 
external interventions such as moving to 
an inquisitorial or other alternative court 
system, as proposed by former Justice 
Minister Simon Power.

The new Minister, Amy Adams, has said 
she intends to re-open consideration of 
issues around cross-examination of vul-
nerable witnesses. Dr Henderson says the 
solutions may not involve as much change 
as people think.

Firmer control
Rather than changing the system wholesale, 
problems with cross-examination of vulner-
able witnesses can be sorted by judges tak-
ing firmer control of the process, she says.

“We as practitioners have this view that 
cross-examination is a sort of performance 
piece: we’re using it to interrogate the 
witness, but testing the evidence often 
gets suborned to our urge to exploit 
cross-examination to make a convincing 
presentation to the jury.

“Hence we use the tactics which 
researchers tell us confuse and mislead 
vulnerable people: we want to make a 
favourable impression with the jury rather 
than get accurate answers to important 
questions about the allegations.

“The upshot is, we’re putting confused 
and inaccurate evidence before the court, 
not to mention harming witnesses. How-
ever, the case law on cross-examination is 

all about preventing that sort of conduct.
“The purpose of cross-examination is to 

probe closely and reveal facts. If you assess 
cross-examination by that standard, then 
everything falls into place. It’s obvious that 
practice needs to change, and that judges 
have the power to make it happen.

Judge-led revolution
“The English have made great progress, led 
by a very well-informed, very determined 
senior judiciary. This is a judge-led revolu-
tion – as it needs to be.”

English judges receive rigorous training 
before they take sex cases – and this has 
galvanised them to take control of their 
courtrooms, she says.

“It is succeeding better than any previ-
ous attempt to reform cross-examination. 
Advocates are changing, because judges 
demand it of them. The English Court of 

Appeal has deliberately set out to deliver 
clear and unequivocal rulings to support 
interventionist judges, and is refusing to 
tolerate developmentally inappropriate 
questioning.

“This isn’t to say lawyers can handle 
everything on our own. When the witness is 
significantly communication-impaired – for 
instance, a young child, or someone with 
autism or Down Syndrome – then we’re still 
going to need help.

Using intermediaries
“The UK experience shows that using neu-
tral court-appointed expert ‘intermediar-
ies’ to assist lawyers is highly successful. 
Intermediaries advise on how to modify 
questions, and then assist judges to monitor 
questioning in court.

“If practitioners can adapt, then using 
an inquisitorial-style expert in lieu of 
counsel should only be necessary in the 
most extreme cases. But this doesn’t mean 

changing the system – just using what we’ve 
already got. The ‘communication assistant’ 
provisions in the Evidence Act 2006 clearly 
cover this.”

The other tool we already have is to 
pre-record cross-examination where 
long delays are likely. Delays before trial 
cause enormous stress and erode memory, 
especially children’s memories. But current 
legislation allows for pre-recording, Ms 
Henderson says.

“It’s been done successfully in Australia 
for 20 years – the English are introducing 
it – and it is allowed here under the Evidence 
Act. All it takes is a judge to decide that the 
situation requires it.”

Better training
Ms Henderson says more and better 
training should underpin changes to cross-
examination practice – educating judges to 
spot communications issues as they arise 
and giving detailed practical assistance 
to develop alternatives to conventional 
questioning strategies.

“The English example shows we can 
achieve fairer, more reliable cross-exam-
ination without the need for extensive 
remodelling of the trial,” she says. “We have 
all the tools, both in the common law and 
the legislation. It just takes strong judicial 
leadership and good education.”

Ms Henderson’s research will be pub-
lished next year as a series of articles in 
international legal journals.

The New Zealand Law Foundation 
International Research Fellowship is New 
Zealand’s premier legal research award. 
Worth up to $125,000 annually, it enables 
recipients to pursue research in New 
Zealand or overseas that aims to make a 
significant contribution to New Zealand law.

Lynda Hagen is the Executive Director of the 
New Zealand Law Foundation.

Fixing cross-examination from within
By Lynda Hagen

Correction
The item on Industry Profitability 
in Effective Practice on page 18 in 
LawTalk 854 said the legal services 
industry was heading towards total 
annual income of $2.9 million. It 
should read “annual income of $2.9 
billion”.

This is a 
judge-led 

revolution – 
as it needs 

 to be
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EM bail application dates 
over holiday period
It is that time of the year when the courts must consider 

the holiday period and times frames. 
Please note the following dates for EM bail applications and 

hearings leading up to and after Christmas:
• the final date for filing an EM bail application for a hearing this 

year is Friday 5 December 2014; 
• the final day for an EM bail hearing is Monday 22 December 2014, 

as Corrections staff will only be resourced to set up emergency 
EM Bail after 22 December 2014; and 

• EM bail applications may still be filed in court up to 24 December 
2014 for hearings in 2015.

Corrections has asked that the first date for hearing any new or 
existing EM bail application adjourned from 2014 into the New Year, 
be allocated hearing dates from Tuesday 20 January 2015. This is 
because Corrections are transitioning over to GPS monitored EM bail 
from 20 January 2015. Defendants set up on EM bail before 20 January 
will need to be re-fitted with the GPS equipment from 20 January. 

If there are any queries regarding the above time frames, contact 
the EM Bail Team, on 0800 embail.

Domestic Violence Act 
changes for criminal lawyers 
Over and above the general changes to the Domestic 

Violence Act 1995, some changes are directly relevant to criminal 
lawyers, the Ministry of Justice says. These are: 

When a defendant appears in the criminal jurisdiction on a domes-
tic violence-related charge, criminal lawyers are no longer required 
to arrange a non-violence programme or provider for their client. 
All service provider selection is now undertaken by Ministry Family 
Court Co-ordinators (FCCs) who are responsible for all domestic 
violence programme management activities. 

Judges will now only make a direction to attend a non-violence 
programme in general – not a direction to attend a specific pro-
gramme or provider as they did before the 1 October changes. 

Where a non-mandated referral (commonly seen in Family Vio-
lence Courts) is directed by a judge, defendants will need to wait to 
be served by registry staff with the referral notice that stipulates the 
provider name and appointment details. However, if a protection 
order is made, and a condition of the order is that the defendant 
must attend a non-violence programme, the current process for 
serving the defendant with a protection order will continue to apply.
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A helpful reminder: Your first CPD year ends on March 31st 2015

CPDcalendar

Programme Presenters Content Where When
CIVIL LItIgatIon & EmPLoymEnt

Introduction to 
High Court Civil 
Litigation Skills

John Hardie
Tom Weston QC

This two-day workshop is an excellent opportunity for recently 
admitted practitioners to develop practical skills in civil litigation in 
an intense small-group workshop. Don’t miss this chance to ensure 
that you will be able to face a court case with confidence! You will 
improve your advocacy skills while you learn how to handle a single 
file from beginning to end, be able to identify and understand the 
various steps in the process, develop the practical skills you need 
to handle this, and a range of other litigation files, competently 
and confidently.

Christchurch 24 - 25 Nov

9 CPD HRS

PRoPERty anD tRuStS
Caveats Natalie Gaskin

Peter Barrett
Caveats continue to be highly litigated, with over 70 cases to 
date in 2014 already. This webinar will assist you to develop an 
awareness of the steps you might take to help mitigate the risk 
of potential liability when issues centered around caveats are 
emerging on a file.

25 Nov

1 CPD HR
mortgagee Sales Justin Toebes By taking a practical approach and working through factual 

scenarios, this webinar will highlight relevant issues that 
practitioners are often faced with. Justin will discuss the actions 
that could have been taken and the actions that were and give 
you some “tricks of the trade”.

27 Nov

1 CPD HR

PRaCtICE & PRofESSIonaL SkILLS
trust account 
Supervisor training 
Programme

David Littlefair 
Bob Eades 

To qualify as a trust account supervisor, you must complete 40-
55 hours’ preparation, attend the assessment day and pass all 
assessments. 

Christchurch 26 Nov

8 CPD HRS
time mastery for 
Lawyers

Frank Sanitate This practical, skills-based workshop uses proven methods to help 
you to plan, prioritise, delegate and communicate. It focuses on 
challenging what you do now and will involve a high degree of 
active participation. You will practise new ways of working enabling 
you to: eliminate time stress; achieve greater productivity; increase 
your billable hours without increasing your hours of work; increase 
your job satisfaction and improve your work life balance.

Wellington
Christchurch
Auckland

23 Mar 2015
25 Mar 2015
27 Mar 2015

6 CPD HRS

gEnERaL
CPD top up Day Chairs: 

Dn – Stuart Walker
Ch – Andrew Logan
Wn – Greg Kelly
Wn – Jane Meares
Ak – Niamh McMahon

Designed for the busy practitioner to “top up” your year’s CPD. A 
one-day programme offering 7 hours face-to-face CPD together 
with a Bonus 3 hours Online CPD, for you to complete when, 
and where, it suits you! Whatever your level of experience, the 
programme will provide practical advice on hot topics, across a 
range of practice areas, with a regional focus, and presented by 
an impressive line-up of speakers.

Dunedin
Christchurch
Wellington
Auckland
Live Web Stream

18 Feb 2015
17 Feb 2015
17 Feb 2015
17 Feb 2015
17 Feb 2015

7 + 3 CPD HRS

In SHoRt – auCkLanD
transport 
infrastructure 
in auckland – 
planning for 
growth

Marija Batistich
Deborah Godinet

Understanding when and how to engage with transport 
infrastructure providers is essential to successfully advising clients 
with development projects. Topics include obtaining consents, 
submitting on  designations  and anticipating hearing processes. 

Auckland 27 Nov

2 CPD HRS
*CPD HRS may vary – please see brochure on website

Webinar

Webinar

Brochures for CLE programmes are distributed with LawTalk. If you have not received a brochure for any of the programmes listed,  
please see www.lawyerseducation.co.nz or email cle@lawyerseducation.co.nz or contact CLE information, tel 0800 333 111.

Online registration and booklet purchases (with cheque, direct credit and credit card payment options) available at www.lawyerseducation.co.nz
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My CPD Plan and Record online tool has been created to 
make managing your CPD simple and efficient. Now you 
can enjoy the benefits of features like a seamless login 
using your existing CLE password and pre-population of 
your CPD hours from October 2013. 

 MANAGE YOUR CLE COURSES
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Delete or share info 

Course verification status

 MANAGE EVERYTHING IN ONE PLACE

NZLS CLE courses are pre-populated, however a full plan may 
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Accessible information for all of your courses

To add further value to our CPD offering, NZLS CLE have 
launched an online planning and recording tool to enable you  
to effectively plan and maintain a record of your learning.

If you are an existing NZLS member or have completed an 
NZLS CLE course you will be able to log into My CPD Plan 
and Record on the CLE website where you will see all your 
CPD records held since October 2013. 

If you are new to NZLS CLE you can simply go to our 
website www.lawyerseducation.co.nz and create an  
account – the tool is free, and open to anyone who visits 
our website to use. 
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Lawyers Complaints ServiceLawyers Complaints Service

Gerald George McKay has been struck 

off after he acted for a number of clients in 
a series of transactions involving strongly 
conflicted interests. One of the clients lost 
her home, her sole asset.

In [2014] NZLCDT 20, the New Zealand 
Lawyers and Conveyancers Disciplinary 
Tribunal found Mr McKay guilty of profes-
sional misconduct, stating that he had “let 
[his client] down abysmally”.

In 2007, the complainant, Ms H, had 
approached a mortgage broker and financial 
advisor, Mr I, to assist her and her partner 
refinance the house she had bought in 
June 1988.

The refinancing arrangement was to 
include repayment of mortgage arrears of 
about $2,000, and provide further funds for 
other creditors and to build a garage, for 
further fencing and for some renovations.

Mr I (who has since died) introduced Ms 
H to Mr McKay on 17 December 2007. Mr 
McKay accepted instructions to undertake 
the necessary work to affect the sale of her 
residential property to a company called 
JCR Developments Ltd (JCR). The company 
was effectively the vehicle of Mr J, who was 
its director.

Mr McKay had also represented Mr J in 
previous matters, although he was not Mr 
J’s primary solicitor. However he had acted 
for him in the entering by consent of a judg-
ment debt against Mr J for $1.4 million.

Before the meeting with Mr McKay, Mr I 
obtained from Ms H two signed authorities 
to act as her agent in financial matters. Mr 
McKay later produced a document dated 
17 December 2007 headed “Informed Con-
sent” signed by Mr I as Ms H’s agent.

“This was a document never seen by Ms 
H, according to her, until she engaged the 
services of another lawyer to assist her in 
finding out how her home had subsequently 
been able to be sold,” the Tribunal noted.

It also said that it was apparent that Mr 
I also had an established relationship with 
Mr McKay.

The agreement for sale and purchase 
(which Mr McKay denies preparing) pro-
vided sale of the property to JCR at a fixed 
price of $172,500.

There was a special clause which provided 
that the vendor was to remain in possession 
of the property as a tenant and for an agreed 
rental to be paid. Another clause provided 
the vendor and her partner a right to buy 
back the property in two years’ time, or the 
first right of refusal should the purchaser 
wish to sell it at any time during those two 
years. Ms H signed the agreement.

In the meantime Mrs H and her partner 
were attempting to establish a savings 
record through Mr I’s agency in order that 
they may be able to refinance the purchase 
back of the property. They began paying 
$400 a week into an account Mr I controlled 
and Ms H’s evidence to the Tribunal was 
that $9,000 was paid to Mr I.

“This sum has never been traced or 
recovered by Ms H or her partner,” the 
Tribunal said.

Two days before settlement date, 
unknown to Ms H, Mr I signed a Variation 
of Agreement for Sale on behalf of Ms H 
which required the purchaser to only pay on 
settlement the amounts required to settle 
two mortgages on the property (totalling 
$47,900) and some further outstanding 
creditors, including rate arrears, within 
six months.

On 16 April 2008 the two mortgages 
registered against Ms H’s title were repaid 
from the trust account of Mr McKay’s firm 
and the property was transferred to JCR.

Mortgages over the property were 
granted by JCR, which then defaulted on its 
obligations and the bank sold the property 
at a mortgagee sale in February 2009.

“As a result of these transactions Ms H 
had sold her home for $47,900. She received 
no further credit or funds from the sale of 
the property,” the Tribunal said.

“To complete the picture it needs to 
be recorded that prior to executing the 
variation agreement, Mr I had also been 
appointed a director of JCR. Thus it can be 
seen that Mr McKay acted for the vendor, 
purchaser, the agent (who subsequently 
had a conflict of interest himself) and the 
subsequent mortgagee.”

The Tribunal said it accepted Ms H’s 
evidence that the conflict of interest had 

not been communicated to her, nor had the 
fact that a judgment debt has been entered 
against Mr J for $1.4 million.

The Tribunal said it found it “reprehen-
sible on the practitioner’s part that he 
not only attempts to blame Ms H for her 
predicament in having lost her major life 
asset as well as the $9,000 paid to Mr I, 
but also denies having any responsibility to 
protect her from Mr I, who was well known 
to the practitioner.”

Mr McKay’s conduct, the Tribunal said, 
“amounts to an abuse of his position as a 
lawyer and a serious breach of his fiduciary 
duties to Ms H.

“Ms H was entitled to the practitioner’s 
‘single minded loyalty’. It is abundantly 
clear that she did not receive this from 
him and as a consequence has lost an asset 
[that] she, as a single parent, had acquired 
over many years.

“She was not protected in a situation 
where she was clearly preyed upon and 
exploited by a so-called financial adviser 
and a (now bankrupt) businessman, pos-
sibly in a deliberately predatory manner.”

In its penalty decision, [2014] NZLCDT 57, 
the Tribunal said it considered Mr McKay’s 
misconduct was “at the high end of the 
scale” and that his failures to this client 
were “many and obvious”.

“The consequences to her of his failures 
were devastating. He enabled her home to 
be purchased by another client at a gross 
undervalue.”

Counsel for the lawyers standards com-
mittee “submits that this constituted a 
‘total abandonment of professionalism’. He 
went on to submit that it demonstrated ‘a 
lawyer who strayed so far from the accept-
able path of professionalism that he can 
justifiably be said to have ceased to function 
meaningfully as a lawyer at all …’

“We accept that submission entirely,” 
the Tribunal said.

As well as the strike off, the Tribunal 
ordered Mr McKay to pay the Law Society 
$70,000 standards committee costs and 
$14,812 Tribunal costs.

The findings of the Tribunal are currently 
under appeal.

Strike off follows total 
failure to protect client

36 · LawTalk 855 · 21 November 2014



Lawyers Complaints ServiceLawyers Complaints Service

A lawyer who had possession of and 

access to the eftpos card of a client, M, while 
the client was a patient at a psychiatric 
hospital has been found not guilty of both 
misconduct and unsatisfactory conduct by 
the New Zealand Lawyers and Conveyancers 
Disciplinary Tribunal.

However the Tribunal, in [2014] NZLCDT 
62, said that it was “imprudent of the prac-
titioner to accept M’s eftpos card in order 
to run an errand”.

That was because, even though he was 
acting outside his professional role, he could 
not divorce himself from being M’s barrister 
having visited M in that capacity.

“That opened his actions up to the very 
type of allegation that eventuated,” the 
Tribunal said.

“On the other hand, we believe that it was 
an understandable human reaction, given 

the circumstances that the practitioner 
found his long-standing respected client 
in, to carry out a simple, lawful request in 
the nature of a kindness.”

In early 2012, M gave Noel Rayner his 
eftpos card and pin number.

Counsel for a lawyers standards commit-
tee submitted that Mr Rayner had obtained 
possession of the card and pin number so 
that the card could be used to ensure pay-
ment of legal fees.

The committee acknowledged that Mr 
Rayner did not, in fact, use the card for that 
purpose.

The evidence the committee relied on 
came from a District Inspector of Mental 
Health, who said that when she spoke to 
Mr Rayner about having M’s eftpos card, 
the practitioner said he had the card so that 
he could ensure outstanding legal fees were 

paid, and said nothing about having the card 
in order to buy “smokes” for M.

Counsel for Mr Rayner submitted that 
the suggestion the eftpos card was taken 
to pay fees was rebutted by the simple fact 
that no bill had been rendered and that M 
was wrong in the statement he made to the 
District Inspector of Mental Health that 
started the investigation.

He had taken M’s card and pin number in 
order to buy tobacco supplies, as requested 
by M. It was simply an act of kindness and 
did not form part of his work as a barrister.

There was no evidence to show that, 
with the exception of the tobacco supply 
purchases, Mr Rayner had taken any money 
from M’s eftpos card, the Tribunal said. 
There was also no evidence that Mr Rayner 
had invoiced M for private fees.

Barrister not guilty of misconduct

Stephen Potter has been suspended 

for three months from 14 August by the New 
Zealand Lawyers and Conveyancers Tribunal 
after he admitted failing to co-operate with 
the New Zealand Law Society Inspectorate 
when it attempted to undertake a “new 
practice” review.

Mr Potter also admitted failing to prop-
erly respond to the Lawyers Complaints 
Service notice requiring production of trust 
account records for inspection and failing to 
adhere to an undertaking given the Tribunal 
as to monthly production of documents to 
the inspectorate.

In [2014] NZLCDT 63, the Tribunal noted 
that Mr Potter had voluntarily ceased prac-
tice from 1 July 2014.

Mr Potter opened his trust account on 
24 May 2013. From August onwards, the 
delegated Law Society inspector made 
attempts to meet him to carry out a new 
practice inspection. Mr Potter, however, 
repeatedly cancelled appointments.

The Tribunal noted that the inspector 
had summarised the position as follows: 
“In all my 15 years as an NZLS inspector, 
during which time I have carried out over 
800 inspections or reviews, I have never 
encountered such difficulty in arranging 
a visit.”

By October, Mr Potter was advised that 
he was in breach of Regulation 29 of the 
Lawyers and Conveyancers Act (Trust 
Account) Regulations 2008.

In late October the matter was referred 
to a lawyers standards committee. The 
committee required Mr Potter to provide 
his trust account records by 1 November. 
When he failed to do so, the committee 
determined to bring the matter before 
the Tribunal.

On 2 December, the Tribunal was asked to 
suspend Mr Potter from practice until he had 
complied with the inspector’s requirements.

During a telephone conference, Mr Potter 
undertook to the Tribunal to provide certain 
material by 6 November. Not all that mate-
rial was provided and in February 2014 the 
standards committee pressed again for an 
interim suspension order.

Mr Potter advised of the health problems 
and other difficulties he faced and was given 
a final opportunity to provide material to the 
committee. When he did not fully comply, an 
order was made on 28 February that he be 
suspended from practice on an interim basis.

Further communication continued 
between Mr Potter and the standards com-
mittee and on 20 March, as a result of Mr 
Potter’s considerable compliance and on the 

basis of further undertakings given to the 
Tribunal, the suspension order was revoked.

On inspection of Mr Potter’s trust 
account, the inspector did not have any seri-
ous concerns which would raise concerns 
as to dishonesty or misuse of client funds, 
the Tribunal said.

“This is moderately serious misconduct, 
but not as to raise concerns as to honesty 
of the practitioner. We also note no client 
was harmed by the practitioner’s actions.”

In reaching a period of three months’ 
suspension, the Tribunal said it took into 
account the period of earlier suspension and 
the self-imposed withdrawal from practice 
some six weeks before the penalty hearing.

The Tribunal said it was persuaded that 
Mr Potter ought to have further mentoring 
or supervision. “We recognise this is a cau-
tious response, which might not need to be 
long-term, but is protective of the public in 
the meantime.”

As well as the suspension, the Tribunal 
made an order prohibiting Mr Potter from 
practising on his own account until author-
ised by the Tribunal.

The Tribunal also ordered Mr Potter to 
pay the Law Society a $12,000 contribution 
towards the $19,000 standards committee 
costs and $4,436 Tribunal costs.

Suspended for not co-operating 
with Inspectorate
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A lawyers standards committee has 

fined a lawyer, E, $1,500 for significant 
delays in providing information about an 
estate to a beneficiary of the estate.

The committee also fined E $2,000 for 
acting for both the estate and the estate 
administrator in her personal capacity when 
there was a conflict of interest.

E acted for the estate of a man who had 
operated a franchise taxi business and who 
died intestate. The deceased was survived 
by his widow and his daughter. The widow 
was the administrator of the estate. The 
daughter had instructed her own lawyers 
from another firm.

Despite a number of requests through her 
lawyers, the daughter was not provided with 
a summary of the assets and liabilities of the 
estate until after the statutory 12 months 
within which she could have made a Family 
Protection claim.

The deceased had died in April 2011. 
The daughter’s lawyers contacted E at the 
beginning of June advising the daughter was 
a beneficiary. They asked as to when a will 
enquiry would be published. They did not 
receive a reply and asked for the information 
again later in June, then in July.

E did not respond until August. He con-
firmed that no will had been located at that 
time. He advised he was making enquiries 
as to the extent of the assets and liabilities 
of the estate, and would update them in 
due course.

In November the lawyers for the daughter 

wrote again, requesting a draft statement 
of assets and liabilities. E wrote back 
saying he was “hamstrung” because the 
coroner’s inquiry had not been completed 
and therefore a death certificate could 
not be obtained, something the insurance 
companies required.

Further requests for a draft statement 
of assets and liabilities were made by the 
daughter’s lawyers in December and early 
February 2012

E eventually responded on 20 February 
2012, saying the sale of the deceased’s taxi 
had yet to be finalised and indicated that 
once that matter was settled, he would be 
able to bring the estate’s accounts up to 
date and would be in touch at that stage.

The daughter’s lawyers made further 
requests for a statement of the assets 
and liabilities in April, May, August, 
October and November 2012. Finally on 
6 December 2012, when it was indicated 
that a complaint would be made to the Law 
Society, E responded that same day with 
the requested details.

In explanation E noted that though the 
estate was modest, it was not straight-
forward. There had been issues with the 
coroner’s office, the death certificate, 
insurance companies and the deceased’s 
bank. The deceased’s franchise business 
had complicated matters. The administrator 
had also had periods of ill health.

E said that reconciling the accounts was 
a task that needed concentrated attention. 

He said he had unfortunately kept putting 
it to one side in the face of more pressing 
matters. He said that though it was tardy, he 
did not consider the delay was undue, and 
was not intentional, and the administrator 
had not complained of the delay.

The committee found, however, that 
there were significant delays on E’s part, 
and determined that his conduct was 
unsatisfactory.

The daughter had also complained about 
a number of other matters, including the 
fact that there was a conflict of interest in 
E acting for both the estate and the widow 
(the administrator) in her personal capacity.

E said that the widow had declined to 
seek independent legal advice on her per-
sonal entitlements.

The committee said, however, that a con-
flict “clearly arose” by virtue of E advising 
[the widow] in her capacity as both admin-
istrator and as a beneficiary of the estate.

“The fact that [the widow] declined to 
seek independent advice in respect of her 
personal entitlements does not justify [E] 
continuing to act for her in that capacity. 
Neither does the simple fact that [the 
widow] did not, in the event, bring a claim 
under the Family Protection Act [1955] 
obviate the conflict that had arisen,” the 
committee said.

As well as the fines, the committee 
ordered E to pay the daughter $1,200 
towards her legal costs. E was also ordered 
to pay the Law Society $1,000 costs.

Fined for significant delays and acting 
where there was a conflict

CHRISTINE WILSON
Advertising Co-ordinator

advertising@lawsociety.org.nz

04 463 2905
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Samual Stewart Died 1894
William Waddington Died 1937

We are seeking information regarding the 
bene� ciaries of William Edward Waddington and 
Samuel Stewart who owned land at Waddington, 
Canterbury in 1937 for the purposes of Section 
23 of the New Zealand Railways Corporation 
Restructuring Act 1990.

We have not located the following bene� ciaries:

• Fanny Waddington (born 14th December 1894 
daughter of William) & her child Alfred Rex

• Bene� ciaries of Samuel Stewart (Deceased 4th 
June 1894)

If anyone has any information regarding the above 
people, please contact Jarrod Mongston, Darroch Ltd, 
PO Box 142, Christchurch, ph: (03) 343-8576.

+64 (0)3 379 9787 
Darroch Limited MREINZ REAA 2008

J O N A T H A N  C U R T I S  R O B E R T  L A I L E
Would any lawyer holding a will for the above-
named, late of 56 Third Avenue, Kingsland, Auckland, 
born on 29 October 1986, who died on 10 December 
2012 aged 26 years, please contact Tara Wratten, 

Daniel Overton & Goulding: 

tara@doglaw.co.nz 
Ph 09 622 2222  |  Fax 09 622 2555 
PO Box 13017, Onehunga, Auckland 1643 
DX EP71005

J O H N  W I L L I A M  L O C K
Would any lawyer holding a will for the above-
named, late of Wellington, Retired, who died on 18 
September 2014, please contact Sharon Burnet, 

Gibson Sheat Lawyers: 

sharon.burnet@gibsonsheat.com 
Ph 04 916 6447  |  Fax 04 569 4874 
Private Bag 31905, Lower Hutt 5040  | DX RP42008

B E N E D I C T  J A M E S  R O M A N A  K N U C K Y
Would any lawyer holding a will for the above-named 
aka Benedict James Romana Webb, aka Carlos 

Drake, late of 11 Durham Street, Dunedin, Artist, 
who died on or about 22 September 2014, please 
contact Chris Burke, Burke Law Limited: 

chris@burke.co.nz 
Ph 03 425 9718  |  Fax 03 477 2758 
PO Box 5830, Dunedin 9058 

P H I L I P  K E V I N  M C N E I L L
Would any lawyer holding a will for the above-
named, late of Petone, Lower Hutt, Senior Payroll 
Officer, who died on 14 October 2014, please contact 
Sharon Burnet, Gibson Sheat Lawyers: 

sharon.burnet@gibsonsheat.com 
Ph 04 916 6447  |  Fax 04 569 4874 
Private Bag 31905, Lower Hutt 5040  | DX RP42008

S T E P H E N  C L I F F O R D  C O N W A Y
Would any lawyer holding a will for the above-
named, late of 20A Steeple Rise, Pakuranga, who 
died on 18 October 2014, please contact Bruce Dell, 

Bruce Dell Law: 

bruce@brucedell.co.nz 
Ph 09 570 5036  |  Fax 09 527 1669 
PO Box 14224, Panmure, Auckland 1741 
DX EP80508

J A G D I S H  C H A N D
Would any lawyer holding a will for the above-
named, late of Auckland, Mechanic, born on 19 
February 1966, who died on 23 August 2014 aged 
48 years, please contact Faiyam Khan, Khan & 

Associates: 

khan.f@khans.co.nz 
Ph 09 278 9361  |  Fax 09 278 1209  |  DX EP74515 
PO Box 23942, Hunters Corner, Manukau 2155 

H A R O L D  J O H N  A M M O N 
Would any lawyer holding a will for the above-named 
aka Jack Ammon, formerly of Te Kuiti and Thames, 
recently of Ngahinapouri, Hamilton, who died at 
Ngahinapouri on 26 July 2014, aged 92 years, please 
contact Jane Hunter: 

jane@janehunter.co.nz 
Ph 07 868 8666  |  Fax 07 868 8767 
PO Box 77, Thames 3540  |  DX GA25523

R A L P H  C A M P B E L L  K I N G
Would any lawyer holding a will for the above-
named, late of Ranfurly Veterans Home and Hospital, 
539 Mount Albert Road, Mount Roskill, Auckland, 
born on 10 April 1923, who died on 27 September 
2014, aged 91 years, please contact : 
del@doglaw.co.nz 
Ph 09 622 2222  |  Fax 09 634 2148 
PO Box 13017, Onehunga, Auckland 1643 
DX EP71005

B E T T Y  L I N D A  G I B S O N
Would any lawyer holding a will for the above-
named, late of 11 Burness Road, Napier, born on 18 
February 1929 at Sydney, Australia, who died on 21 
June 2011, please contact Glenda Yeatts, Gresson 

Grayson Limited: 

glenda@gressongrayson.co.nz 
Ph 06 873 2710  |  Fax 06 878 2192 
PO Box 1045, Hastings 4156 

E L I Z A B E T H  A N N E  M A R I E  G I L B E R T
Would any lawyer holding a will for the above-named 
nee Burkhardt, late of Hokianga, Farmer, who 
died on 25 July 2014, please contact Davies Law: 

kamelia@davieslaw.co.nz 
Ph 09 529 1520  |  Fax 09 826 2671 
PO Box 113-010, Newmarket, Auckland 1149 
DX CP31030

R A H U I  S E M A  R O B A T I
Would any lawyer holding a will for the above-named 
aka Rahui Robati, late of 25 Dickens Street, Grey 
Lynn, Auckland, born on 16 January 1930, who died 
on 3 October 2013, please contact Greg Presland 

at Presland & Co: 

Greg.presland@mylawyer.co.nz 
Ph 09 818 1071  |  Fax 09 818 4966 
PO Box 20-310, Glen Eden, Auckland 0642 
DX DP94003

Animal law
The New Zealand Animal Law Association 
is hosting a public lecture in Auckland on 24 
November and Wellington on 25 November. 
Marcelo Ferrere, who lectures in public and 
animal law at Otago University, will speak 
on A Contextual Assessment of the Animal 
Welfare Amendment Bill. Both lectures start 
at 6pm. The Auckland lecture will be held in 
rooms 206-209, Arts One, Level 2, Auckland 
University. The Wellington lecture will be 
held in Victoria University’s lecture theatre 
1 at Old Government Buildings.

Criminal law
The 2015 IBA annual conference on interna-
tional criminal law will be held in The Hague 
on 31 January and 1 February. With the sub-
title International Legal Challenges for 2015, 
the conference is presented by the IBA War 
Crimes Committee and supported by the IBA 
European Regional Forum. See www.ibanet.
org/Conferences/conferences_home.aspx.

Arbitration
The 18th Annual International Arbitration 
Day will be held in Washington DC on 27 

February. This joint conference is presented 
by the International Bar Association (IBA) 
Arbitration Committee and the International 
Centre for Settlement of Investment Dis-
putes (ICSID), supported by the IBA North 
American Regional Forum. See www.ibanet.
org/Conferences/conferences_home.aspx.

World Justice Forum
The World Justice Project’s World Justice 
Forum V will be held at King’s College, Lon-
don from 6 to 9 July. Participants from more 
than 100 countries are expected to take 
part in the forum and expand their global 
networks. See http://worldjusticeproject.org/
world-justice-forum.

Sports law
The Australian and New Zealand Sports 
Law Association 2015 Conference will be 
held in Melbourne from 14 to 16 October. 
The conference will bring together speak-
ers, thinkers and presenters to share their 
experience on what is “The Gold Standard” 
for sport. See http://anzsla.com/content/
annual-conference. 

Coming Up . . .

P U B L I C  N OT I C E

W I L L S
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 “SUPERJUNIOR”
An industrious and personable individual is sought for a full-time position 
in the New Year assisting an Auckland Queen’s Counsel.  The work involves a 
mixture of criminal and civil litigation in a very busy practice.  Initiative, strong 
forensic skills, common sense, attention to detail and the ability to think 
laterally are prerequisites for this role. The successful applicant will be involved 
in all aspects of case preparation and presentation from strategic planning, 
research and submission writing to briefing evidence and appearances at 
substantive hearings.  

The position is best suited to someone who already has at least 2 years post 
admission experience or is less experienced but otherwise exceptional.

Please forward your curriculum vitae in confidence to:
PO Box 1750, Shortland Street, Auckland 1140.

FAMILY LAWYER VAC ANC Y

We are seeking a lawyer to join our specialist family law firm.  Experience in family law 
and legal aid lead provider approval is preferred.

The successful applicant will join the firm’s directors and staff, undertaking a full range 
of family law services.  

Ideally the successful applicant would be available to commence work in January 2015.

Our firm is based in Porirua and services the Wellington, Kapiti and Horowhenua regions.  
The directors and staff have significant litigation and mediation experience. We are 
committed to continued professional development.

Applications are invited to be made by post or email by 5 December 2014 to the 
following address:

The Directors, Family Law Specialists Ltd, PO Box 50-513, PORIRUA 5240
Email: rohan@familylawspecialists.co.nz 

The Governor of Pitcairn seeks to appoint a Deputy 
Registrar of the Pitcairn Courts (the Magistrates’ Court, 
Supreme Court and Court of Appeal). 

Pitcairn is a United Kingdom Overseas Territory, compris-
ing Pitcairn Island (population approximately 60, most 
being descendants of the original Bounty mutineers) as 
well as the three uninhabited islands of Henderson, Ducie 
and Oeno. The Governor of Pitcairn – also the United 
Kingdom’s High Commissioner to New Zealand – resides 
in New Zealand, as do members of the Pitcairn judiciary 
(the Island Magistrate resides on Pitcairn).

The Deputy Registrar, under direction of the Registrar, 
will assist in the administration of the Pitcairn judicial 
system. Experience in the administration of courts and 
legal process (including wills and probate), and liaising 
with judges, counsel and the Pitcairn public, is an essential 
requirement. The Deputy Registrar’s duties will not be full 
time, but as and when needed. The position would suit a 
retired New Zealand court registrar, deputy registrar or 
a barrister and solicitor who is available when required. 
The Pitcairn courts, in most circumstances, sit in New 
Zealand with video links to Pitcairn. On occasion, the 
New Zealand-based judges have travelled to Pitcairn to sit.

The appointee must therefore be prepared to travel to 
Pitcairn Island if required, a voyage that involves flights 
to the Gambier Islands of French Polynesia followed by 
a 36 hour sea voyage.

For more information about Pitcairn, visit 
www.government.pn.

Applications detailing relevant experience and enclosing 
a CV may be sent to the Deputy Governor, Kevin Lynch.

Email: kevin.lynch2@fco.gov.uk

Mail: Deputy Governor of Pitcairn, 
PO Box 92-014, Auckland 1142.

Courier: Deputy Governor of Pitcairn, c/- British 
Consulate-General Auckland, Level 17, 151 
Queen Street, Auckland.

Applications close Friday 28 November, 2014.

O F  P I TC A I R N  CO U R T S
D E P U T Y  R E G I S T R A R

Pitcairn, Henderson, 
Ducie And Oeno Islands

LISA ATTRILL,  REGISTRY MANAGER

ADMISSION
Under Part 3 of the Lawyers and 
Conveyancers Act 2006

APPROVAL TO 
PRACTISE ON 
OWN ACCOUNT
Under s 30 of the Lawyers and 
Conveyancers Act 2006

Ashton Kristel Aroha
Enright Harriet Duncanson 
Gauld Rachael Laura
Grant Lisa Rawinia Hemo 
Hall David Rhys 
Hennebry Katie Michelle
Timms Graeme Paul 
Whaipooti Julia Amua
Wham Natalie Ruth

Dann Christopher Sean
Dunne Rachel Mary
Kemp Karen Wendy
Matthews Marina Jade 
Petterson Rachel Anne Louise
Reed Louise Mary 
Shortall Andrew James 
Sinclair Alexandra Joan
Van den Heuvel Sandra Lee
Wilson Julie Ruth

Comments concerning the suitability of any of the above-named applicants 
for the certificate or approval being sought should be made in writing to me by 
27 November 2014. Any submissions should be given on the understanding that 
they may be disclosed to the candidate. The Registry is now advertising names 
of candidates for certificates of character, practising certificates and approvals to 
practise on own account on the NZLS website at www.lawsociety.org.nz/for-lawyers/
law-society-registry/applications-for-approval.

lisa.attrill@lawsociety.org.nz  04 463 2916  0800 22 30 30,  04 463 2989

S I T UAT I O N S  VAC A N T
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Intermediate Criminal Lawyer
Public Defence Service, Christchurch
Vacancy 26000

The Public Defence Service has a commitment to providing 
independent, high quality, timely, legal advice and representation 
in a full range of criminal cases including providing professional 
leadership of the Duty Lawyer Service.

We are seeking an Intermediate Lawyer to join our office 
at Christchurch. Reporting to the Deputy Public Defender, 
Christchurch, your enthusiasm and skills will contribute to the 
delivery of high quality defence service services in the summary 
and trial jurisdiction.

This position presents an opportunity to contribute to the significant 
development of criminal defence services in New Zealand. You will 
have strong advocacy skills, will be able to work in a team, relate 
well to people from diverse backgrounds and manage a high 
caseload, largely comprised of jury trial work. As part of this role, 
you will also mentor and assist junior lawyers within the office. You 
will require a PAL 2 (Cat 2) approval rating.

This is an opportunity to advance your legal career in a busy, 
challenging and supportive environment. The Public Defence 
Service can offer you a commitment to your ongoing professional 
development, a competitive salary and the opportunity to make a 
contribution to the legal profession in New Zealand.

To apply, please go to the Ministry of Justice vacancies 
website http://careers.justice.govt.nz/Pages/Vacancies.aspx 
click on the position job title and follow the instructions. 

Applications close Sunday, 30 November 2014.

Looking for a new 
challenge?

Fancy some flexibility - teaching online 
might suit you.

Prefer more structure - teaching onsite 
could be the answer.

The Institute of Professional Legal Studies invites 
applications from experienced lawyers ready to 

teach and mentor the lawyers of tomorrow.  

You will be outgoing, organised, efficient and 
enjoy:
■ The challenge of moulding law graduates                                   
 into great lawyers 
■ Working as part of a highly motivated team

You must have:
■ Five years’ practical legal experience 
■ The ability to adapt to new situations
■ A genuine desire to pass on your knowledge
■ A sense of humour!

If this sounds like you, email your resume and 
covering letter to

 careers@ipls.org.nz

LEGISLATIVE DRAFTERS
The Parliamentary Counsel Office is seeking 
applications from experienced legislative drafters 
or from experienced lawyers wishing to learn and 
practise the profession. See www.pco.parliament.
govt.nz for information about the office. 

Experienced lawyers applying must have two to 
ten years’ post-qualification experience in a legal 
environment.

The work requires a sound knowledge of the 
law and in particular the role and interpretation 
of legislation. It also requires initiative, a 
willingness to work in collaboration with others, 
and the ability to analyse complex ideas and 
policies and express them in language that 
can be easily understood and applied. It also 
involves discussions with, and the provision of 
advice to, government departments, Ministers 
of the Crown, Cabinet committees, and select 
committees of Parliament.

Visit www.pco.parliament.govt.nz/current-
vacancies for how to apply and the job 
description. For more information contact Fiona 
Leonard, Deputy Chief Parliamentary Counsel, 
fiona.leonard@parliament.govt.nz or 
04 817 9390.

Applications close: 
8 am Monday 12 January 2015

Are you a bright, capable lawyer who relishes the 
challenge of  finding ways for prosecution services to 

be provided effectively and efficiently?  Are you a team 
player, who enjoys a collegial approach to serving the 
Crown through collaboration with Crown Solicitors, 

Government Departments and other prosecuting 
agencies?  If  so, this position may appeal to you.  

The successful candidate will likely have experience as 
a prosecutor and a strong interest in working across the 

justice sector to improve prosecution services.  

This is a permanent role but fixed term secondments 
from law firms and other Government departments  

will also be considered. 

For further information about the role please contact 
ppu@crownlaw.govt.nz.  Applications should be sent 

to the same address by 5pm on the closing date of  
5 December 2014.  All applications should include a 

covering letter, curriculum vitae and academic transcript, 
citing where the vacancy was seen.

CROWN LAW OFFICE
Crown Counsel
Public Prosecutions Unit

S I T UAT I O N S  VAC A N T
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Choose New Zealand’s premier  
Law School for your LLM
The Faculty of Law at Victoria University of Wellington scores a consistently 
high ranking in international surveys and provides its students access to unique 
learning opportunities.

Learning from the law makers
Being located in the capital city, law students at Victoria have the special opportunity to learn in the place where 
law is made. The nation’s higher courts, parliament and government agencies are all here in Wellington, so 
students get to see cutting-edge modern law in action.

Our location means we have access to judges and senior government officials, who interact with the faculty as 
adjunct lecturers in a series of public lectures and programmes of internships at Master's level.

Learning from history
Legal education and its development in Wellington is steeped in history. Law has been taught at Victoria since the 
University was established in 1898, with the Faculty itself established in 1907. Our Law Review was the first to be 
established in New Zealand in 1953.

Learning to suit you
The LLM at Victoria is a bespoke degree that can be tailored to suit the needs of our students. All of our academic staff 
can provide supervised research for Master's degrees and many also supervise PhD students in their specialist areas.

Learn with the best. Ask about the LLM at Victoria University of Wellington today.

victoria.ac.nz/law

FL0034


