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AML/CFT law requires  
your firm to be compliant 
from 1 July 2018.

BOOK NOW at initialism.co.nz
or contact support@initialism.co.nz for more information

We know your time is valuable so we’ve developed 
AML Complete - a one-day workshop that delivers 
fast, easy and cost-effective AML/CFT compliance.
With face-to-face training and guidance from AML/CFT experts 

together with our market-leading technology, you will:

�Fully understand your AML/CFT obligations

�Complete your ML/TF Risk Assessment

�Create your AML/CFT Programme

�Accomplish all this in one day

BOOK YOUR SEAT AT AN AML COMPLETE WORKSHOP NEAR YOU:

NORTH ISLAND: 
Auckland, Hamilton, Napier, Palmerston North, 
Tauranga, Wellington, Whangarei

SOUTH ISLAND: 
Christchurch, Dunedin, Invercargill, 
Nelson, Queenstown
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The New Zealand Law Society was established in 1869. It 
regulates the practice of law in New Zealand and represents 
lawyers who choose to be members. The powers and 
functions of the Law Society are set out in the Lawyers 
and Conveyancers Act 2006. As well as upholding the 
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regulated services, the Law Society is required to assist 
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FROM THE LAW SOCIETY

This year is shaping up to be a year 
where gender equality takes centre stage, 
not just in the legal sector, but in society at 
large. At the Law Society, we will build on 
the work we started last year, and continue 
to work on issues of retention and pro-
motion of women in the legal profession.

That work included the development of 
the Gender Equality Charter, which was 
an initiative of the Law Society’s Women's 
Advisory Panel. The charter will officially 
launch early this year, and we have devel-
oped other tools, guidance and resources to 
help the legal profession meet the charter’s 
objectives.

Although the charter is voluntary, if a 
law firm or in-house firm signs up to it 
they need to commit to providing data to 
the Law Society. The Law Society plans to 
publish a report every two years based on 
this information, which will show how the 
sector is progressing in terms of gender 
equality.

We are, of course, not just focused on 
gender issues. We need to be constantly 
looking at how we can be a more inclu-
sive profession, and the Gender Equality 
Charter is just part of the Law Society’s 
broader programme of work on diversity 
in the legal profession.

Future of Law
Robo-lawyers and financial advisors, 
cryptocurrencies, and other technological 
advances are changing the business land-
scape. Just how much of an impact they’ll 
have on the legal sector is up for debate.

We’re looking to take a deeper dive into 
what the future might hold for lawyers. 
We’re looking at potential changes in the 
way lawyers do things, and how to address 
the rapid change in the environment in 
which we practise. We will be working on 
getting information out to lawyers about 
the new technologies that are being intro-
duced to the legal space, how this might 

Forging ahead with gender 
equality and inclusion

impact them and their work and how they 
can use these new technologies.

Challenges for the future, however, do not 
just lie in digital disruption. As a profession 
we need to take a hard look at our structures 
and business methods. New generations 
of lawyers and clients are coming through 
and we need to ensure that the profession 
remains relevant to everyone – it will mean 
keeping an open and enquiring mind. As 
professional thinkers, we can do that!

Take care of yourselves
As always, the health and wellbeing of 

legal practitioners is a priority this year. 
We work in challenging and often stressful 
environments and it’s important that law-
yers take care of themselves. Studies have 
shown that lawyers have higher rates of 
illnesses like depression and anxiety com-
pared to other professions. Take advantage 
of our Practising Well initiative, which has 
resources, contact information and articles 
to help you maintain a healthy body and 
healthy mind while running a healthy prac-
tice. Services on offer include discounted 
counselling rates for members of the Law 
Society and their families through Lifeline. 
To get a clearer picture of your physical 
and mental health as well as your social 
and work wellbeing, consider completing 
an online health assessment with Vitality 
Works, which has partnered with the Law 
Society for Practising Well. Take a look 
at http://www.lawsociety.org.nz/practice-
resources/practising-well/healthy-body to 
see how to access the assessment. I rec-
ommend it. It takes an holistic approach so 
it is not just about eating (or drinking) less 
and moving more... although it does ask 
you about those things. The questions are 
quite thought provoking and it helped me 
think about what stresses but, importantly, 
also what the positive factors were in my 
life. So, a good way to start the year and 
perhaps more useful than repeating the 
same old resolutions...

F r O M  T H E  L AW S O C I E T y
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PEOPLE IN THE LAW
O N  T H E  M O V E

Justice Williams appointed 
to Court of Appeal

Justice Joseph Victor Williams has been appointed a Judge of 
the Court of Appeal. He was appointed a Judge of the High Court 
in 2008. With an LLB from Victoria University and LLM(Hons) 
from the University of British Columbia, Justice Williams worked 
with Kensington Swan from 1988 until 1994, becoming a partner 
in 1992. He left to co-found Walters Williams & Co. In 1999 Justice 
Williams was appointed Chief Judge of the Māori Land Court, 
acting chairperson of the Waitangi Tribunal in 2000 and permanent 
chairperson in 2004. Justice Williams’ tribal affiliations are Ngāti 
Pūkenga and Te Arawa (Waitaha, Tapuika).

District Court Judge appointment

Christchurch barrister and solicitor Deidre Jane Orchard was 
sworn in as a District Court Judge at the Christchurch District 
Court on 13 December. Judge Orchard was admitted in January 
1976 after graduating LLB from the University of Canterbury. She 
practised as a barrister mainly in criminal defence work between 
1986 and 2004 when she joined Raymond Donnelly & Co as a 
Crown prosecutor. Judge Orchard will be based in Whangarei 
and holds a warrant to conduct jury trials.

New year Honours

Members and former members of the legal profession were among 
the New Zealanders in the New Years Honours List 2018.

Georgina Manunui te Heuheu QSO was appointed a Dame 
Companion of the New Zealand Order of Merit for services to 
the State and Māori. Dame Georgina was the first Māori woman 
to receive a law degree. She served five terms as an MP until her 
retirement in 2011 and was a Cabinet Minister in two National 
Governments, holding the portfolios for Courts, Pacific Island 
Affairs, Disarmament and Arms Control, and Women’s Affairs.

Douglas John White QC was appointed a Knight Companion 
of the New Zealand Order of Merit for services to the judiciary. 
Sir Douglas was admitted as a barrister and solicitor in 1969 and 
became a barrister sole in 1986 before his appointment as Queen’s 
Counsel on 4 March 1988. He was appointed a Judge of the High 
Court of New Zealand in August 2009 and was appointed to the 
Court of Appeal of New Zealand in February 2012, retiring in 
September 2015. He was appointed Law Commission President 
in May 2016.

bryan George Williams CNZM, MbE was appointed a Knight 
Companion of the New Zealand Order of Merit for services to rugby. 

Changing of the guard
We farewell our Executive Director, 
Christine Grice, who has left the Law 
Society to become a High Court Justice. 
We are deeply grateful for the passion, skill 
and commitment that she has brought to 
the role of Executive Director over her time 
with us. Christine has led the organisation 
through significant cultural and structural 
change, including the advent of the Lawyers 
and Conveyancers Act, with a constant eye 
on the maintenance of the reputation of 
the profession. Her deft hand has guided 
us through the continuing development of 
our regulatory system and the seemingly 
endless creep of compliance obligations on 
legal practice. She has ensured that as an 
organisation we have stayed focused on 
what is important to the practice of law 
in New Zealand and in doing so has been 
a true Kaitiaki of the profession. We wish 
her well – ngā mihi nui me te aroha nui.

With change comes opportunity. Mary 
Ollivier was appointed Acting Executive 
Director of the New Zealand Law Society 
from 15 January. The Law Society is fortu-
nate to have someone in the role who has 
such a depth and breadth of experience 
with the legal profession. Mrs Ollivier 
has worked in law firms in Auckland, 
Wellington and overseas. She has been the 
Law Society’s General Manager Regulatory 
since the role was established following 
major changes to the regulation of lawyers 
in 2008 and Mrs Ollivier represents New 
Zealand in regulatory matters at an inter-
national level. The care of the profession 
remains in good hands in 2018.

We have a big year ahead!

Kathryn Beck
President New Zealand Law Society

O N  T H E  M O V E  ·  P E O P L E  I N  T H E  L AW

7

L AW TA L K  9 1 4  ·  F E B R U A RY 2 0 1 8



Sir Bryan graduated LLB from Auckland 
University in 1974 and practised in part-
nership in Auckland until 1989 when he 
went into sole practice. He played for the 
All Blacks from 1970 to 1978 and coached 
the Samoan national team in the 1990s.

richard boast QC was appointed an 
Officer of the New Zealand Order of Merit 
for services to the law and Māori. He grad-
uated with an MA from Waikato University 
and an LLM from Victoria University. He 
was admitted as a barrister and solicitor in 
1979. Appointed Queen’s Counsel in 2015, 
he is a Professor at Victoria University 
specialising in property law and Māori 
legal issues and legal history.

Virginia Mary Goldblatt was appointed 
a Member of the New Zealand Order of 
Merit for services to arbitration and medi-
ation. She was a senior lecturer in Dispute 
Resolution at Massey University from 1998 
to 2013 and was Director of the Massey 
University Dispute Resolution Centre from 
2007 to 2012.

Kerry James (Chester) borrows was 
appointed a Companion of the Queen’s 
Service Order for services as a Member of 
Parliament. After a career in the police, Mr 
Borrows became a barrister and solicitor 
in 2002. He was elected to Parliament in 
2005 and retired in 2017. In 2011 he was 
appointed Minister for Courts and held the 
portfolio until 2014.

richard Francis (Dick) Williams was 
awarded the Queen’s Service Medal for 
services to the State. Mr Williams has held 
the role of Court Registrar across a range 
of courts, from city courts in Wellington 
and Hamilton to provincial courthouses 
in Westport and Tokoroa.

John barker nominated 
for international 
wine organisation

Auckland lawyer John barker  has 
been nominated by the New Zealand 
Government for the position of Director 
General of the International Organisation 
of Vine and Wine. The OIV is an intergov-
ernmental organisation which issues 
recommendations on viticulture and 
winemaking practices. It has 46 Member 
States and 13 Observers.

Dr Barker was admitted as a barrister and 
solicitor in February 1993 and is Principal 
of John Barker Law, which specialises in 
offering strategic legal and policy expertise 

to the food and beverage sector with a spe-
cial emphasis on wine and other alcoholic 
beverages. The successful candidate will 
take up the position in January 2019.

royden Somerville 
QC appointed 
Otago Chancellor

royden Somerville QC  has been 
appointed Chancellor of the University 
of Otago and took up his role in January. 
Dr Somerville was admitted as a barris-
ter and solicitor in February 1972 after 
graduating from Otago. He practises in 
public and environmental law. He was 
appointed Queen’s Counsel in May 1998. 
Dr Somerville joined the university council 
in 2010 and was pro-chancellor until his 
appointment.

Law Foundation 2017 
International Fellowship

Dunedin barrister Warren Forster has 
been awarded the 2017 New Zealand 
Law Foundation International Research 
Fellowship. The award provides recipients 
up to $125,000 for study in New Zealand 
and overseas that makes a significant 
contribution to our law. Mr Forster will 
research overseas systems to develop 
recommendations for extending New 
Zealand’s accident compensation scheme 
so that it doesn’t distinguish between 
sickness and accidents.

rosa Polaschek wins 2017 
Cleary Memorial Prize

rosa Polaschek was 
awarded the 2017 New 
Zealand Law Foundation 
Cleary Memorial Prize. 
The prize, instituted 
in  1964 to  honour 
the memory of Court 
of Appeal Judge Sir 
Timothy Cleary, is worth $5,000 and is 
awarded to a young barrister or solicitor 
who shows outstanding future promise in 
the legal profession.

Rosa graduated with BA/LLB (Hons) from 
University of Auckland in 2015 and received 
the Senior Scholar and Deans’ Academic 
Excellence awards. After graduating Rosa 
worked for two years as a judges’ clerk at 
the Auckland High Court. She is now an 

Assistant Crown Counsel in the Crown Law 
Office’s Crown Legal Risk team.

Maria Pozza joins 
Govett Quilliam

Dr Maria Pozza has 
joined Govett Quilliam 
as a senior solicitor in 
the firm’s energy sector. 
She has joined the 
firm after working for 
a Christchurch-based 
firm. Dr Pozza specialises 
in space law, technology and cyber law, 
and corporate and commercial law. She 
graduated LLB(Hons) from Birmingham 
City University in 2004, obtained a Master 
of International Studies in 2010, and a PhD 
in law from Otago University in 2013. She 
was admitted as a barrister and solicitor 
in New Zealand in 2014.

New co-chairs for 
Community Law Centres

Community Law Centres o Aotearoa has 
elected two new co-chairs. They take over 
from Cameron Madgwick who has stepped 
down after over 20 years with Community 
Law. Bernadette Arapere retired as co-chair 
in July 2017.

Jenny Hughey  is 
currently on the board 
of Community Law 
Canterbury.  She is 
Community Governance 
Manager at Christchurch 
City Council and has had 
leadership roles in a 
range of community organisations. These 
include mediation, women’s, community 
justice and school trustee boards. Jenny 
has an LLB and LLM (First Class Honours) 
from the University of Auckland.

Jason Pou is a board 
member of the Rotorua 
District Community Law 
Centre. He was admitted 
as a barrister and solici-
tor in May 2005 and is a 
director of Rotorua law 
firm Tu Pono Legal. Jason 
is a litigator with experience in most courts 
including the District Court, the Supreme 
Court, the Māori Land and Appellate Courts, 
the Waitangi Tribunal, Environment Court 
and the Employment Relations Authority.

P E O P L E  I N  T H E  L AW  ·  O N  T H E  M O V E
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PEOPLE IN THE LAW

Christine Grice has been appointed a 
Judge of the High Court, and has left her 
role as Executive Director of the New 
Zealand Law Society.

Justice Grice, who will sit in Wellington, 
was sworn in on 1 February.

She began her legal career in Nelson after 
graduating with an LLB(Hons) from the 
University of Canterbury in 1979. In 1981 
she made the move to the Hamilton-based 
firm Harkness Henry,  becoming a partner 
in 1985.

Harkness Henry consultant Warren 
Scotter told LawTalk that, from 1981 down 
to the present day, Justice Grice has been 
a key member of a “dream team” - the 
firm’s litigation department. “Christine 
was appointed to assume responsibility 
for (Dame) Silvia Cartwright’s files. While 
Dame Silvia’s time did not overlap with 
Christine’s, the two, together with (now 
Judge) Simon Menzies, me, and our respec-
tive spouses, all became, and remain, the 
closest of friends.” 

Justice Grice’s ability to spot raw talent 
is one of her greatest attributes, says Mr 
Scotter. “Take Murray Branch for example. 
In 1992 Murray was working in manage-
ment for a client finance company that 
went into liquidation. Christine took him 
on as a clerk, sent him up to the Law School 
to enrol and mentored him until he became 
established as one of New Zealand’s top 
commercial litigators”.

Mr Scotter was Justice Grice’s “self- 
appointed campaign manager” when, in 
1999, she agreed to stand for election as 
President of the Law Society.  Justice Grice 
was duly elected – the second woman to 
hold the role, the first being Dame Judith 
Potter – and held the position from 2000 

Christine Grice 
Appointed Judge 
of the High Court

Judicial Conduct Commissioner. He says he 
had the privilege of witnessing first-hand 
the development and application of all of 
her skills which have now culminated in 
this appointment.

“Christine has given a huge amount to 
her profession through her leadership, not 
only as NZLS President from 2000 to 2003, 
but also on either side of that. She was 
a pivotal figure during some dark years 
following the disciplinary and fidelity fund 
scandals of the 1990s which brought the 
legal profession to the brink of losing its 
self-regulatory role. She was at the heart 
of the battle for a new regulatory regime 
and, as Executive Director, she has guided 
us through the critical early years of that.”

Mr Ritchie says he is sure Justice Grice 
will take her unruffled practical approach 
to the High Court bench and discharge that 
judicial role with the same distinction she 
has always brought to her work.

“What a journey for her – such a long way 
from that infamous letter she received in 
2001 from a disaffected lawyer which said 
something like ‘I do, of course, realise that 
you are probably one of those horrid little 
feminists with which our proud profession 
is so clogged these days’. I’m not sure what 
that individual will think of Christine’s 
appointment to sit in Wellington where, as 
I understand it, there are five other female 
High Court judges. Things have changed. 
No doubt about that. And Christine can 
take quite a bit of credit,” Mr Ritchie says.

As well as her Law Society duties, Justice 
Grice was appointed a Judge of the High 
Court and the Appeal Court of the Cook 
Islands in 2007 – the first woman judge in 
the Cook Islands.  She has stepped down 
from this role following her appointment 
to the New Zealand High Court. ▪

to 2003. ““The mood at Harkness Henry 
was just as jubilant when she was elected 
NZLS President as on the day in December 
when Christine gave us advance notice of 
the Attorney General’s announcement of 
her appointment to the High Court,” Mr 
Scotter says.

Her services to the legal profession 
were recognised in 2004, when she was 
appointed a Companion of the New 
Zealand Order of Merit.

Justice Grice went back into private 
practice until she returned to assist the 
Law Society in the implementation of the 
Lawyers & Conveyancers Act 2006. Initially 
she returned on a consultancy basis to lead 
the organisation in effecting the substantial 
changes to the regulation and governance 
of the organised profession. She was per-
suaded to take on the role of permanent 
Executive Director by the then President, 
the late John Marshall QC, in 2010.  Her 
predecessor as the Law Society’s Executive 
Director was Alan Ritchie – now the 

Mr ritchie says 
he is sure Justice 
Grice will take 
her unruffled 
practical 
approach to 
the High Court 
bench and 
discharge that 
judicial role 
with the same 
distinction she 
has always 
brought to her 
work.
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Two new Kensington 
Swan partners

Kensington Swan has appointed two new 
partners effective from 1 January 2018.

Mar i ja  bat ist ich 
joined Kensington Swan 
in 2017 from another 
major New Zealand 
firm and has more than 
20 years’ experience in 
advising on all aspects of 
planning procedures and 
resource consents across a range of sectors 
including property, energy, mining, and 
viticulture. Her particular focus is major 
transport infrastructure.

Charlotte Parkhill 
joined Kensington Swan 
in 2011 and brings 14 
years’ experience spe-
cialising in employment 
law (including four years 
in London), as well as 
experience as a criminal 
prosecutor. Charlotte provides strategic 
advice on highly sensitive employment 
matters, and assists organisations with 
complex investigations into bullying, 
harassment and fraud.

Tompkins Wake appoints 
three partners

Tompkins Wake has announced the promo-
tion of three lawyers to partners, effective 
from 1 December 2017.

Campbell Stewart 
was admitted in 2008 
after graduating from 
Otago University and has 
been with the firm since 
2012. He is a specialist 
property lawyer, with a 
focus on agribusiness, 
natural resources, trusts and asset plan-
ning, infrastructure projects and local 
government property. Campbell has exper-
tise in the overseas investment regime, 
Crown minerals, and the emissions trading 
scheme, and works with both domestic 
and international clients in these areas.

Kate Cornegé has a BCA and LLB(Hons) 

from Victoria University 
of Wellington and was 
admitted in August 2005, 
joining the firm in 2010. 
Kate is an experienced 
civil and commercial liti-
gator, who has appeared 
in the High Court, Court 
of Appeal and Supreme Court. She special-
ises in general corporate and commercial 
dispute resolution with experience in 
contractual, competition and consumer, 
companies and securities, intellectual 
property, local government and property 
disputes.

Kate Sullivan  has 
an LLM with first class 
h o n o u r s  f ro m  t h e 
University of Waikato 
and was admitted in 
February 2005. She 
joined Tompkins Wake 
in 2011. Kate specialises 
in dispute resolution involving relationship 
property, trusts and estates. She has experi-
ence dealing with applications to the High 
Court for directions, breach of trust issues, 
claims by beneficiaries, and performance of 
trustees. Her other areas of practice include 
dealing with applications to validate wills 
and mental capacity issues.

Two Grimshaw & Co 
lawyers promoted

Grimshaw & Co has announced the pro-
motion of two lawyers.

Merran Greenhalgh 
has been promoted to 
senior associate. Merran 
was admitted as a bar-
rister and solicitor in 
September 2011 after 
graduating LLB from 
Victoria University of 
Wellington. She joined the firm in 2011 
and works on civil and general litigation 
cases. She specialises in large-scale litiga-
tion with a focus in construction contracts 
and building defects.

Jonathan Lewis has been promoted 
to associate. Jonathan graduated from 
the University of Auckland in 2013 and 

Mary Ollivier 
appointed Law 
Society’s Acting 
Executive Director
Mary Ollivier has been appointed 
Acting Executive Director of the New 
Zealand Law Society, from 15 January. She 
succeeds Christine Grice in the role. Before 
taking on the Executive Director position, 
Mrs Ollivier was the Law Society’s General 
Manager Regulatory.

She was admitted as a barrister and 
solicitor of the High Court in December 1991 
after previously qualifying and working as 
a legal executive. Mrs Ollivier worked with 
law firms in Auckland and Wellington and 
overseas before moving to the Wellington 
District Law Society in the mid-1990s as 
Professional Standards Director and then 
Deputy Executive Director. She moved to 
the New Zealand Law Society in 2008 to 
assist with implementation of the new 
Lawyers and Conveyancers Act 2006.

Mrs Ollivier has served as Secretary 
of the Wellington Woman Lawyers 
Association and chaired the Professional 
Partnership Network. She has also been 
involved in legal regulatory matters at an 
international level and was appointed to 
the Joint Australia/New Zealand Standards 
Committee QR-015 to update the ISO stand-
ard Guidelines for complaints handling in 
organisations.
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was admitted as a bar-
rister and solicitor in 
March 2013. He joined 
Grimshaw & Co in 2016 
after working as a bar-
rister in civil litigation. 
He provides general 
litigation support in the 
areas of civil litigation and construction 
law. He is also interested in the area of 
employment law.

russell McVeagh 
partners appointed

Russell McVeagh has appointed three new 
partners.

Cameron Law joined 
the firm from the role 
of Acting Managing 
Counsel (Planning & 
Network Operations) at 
the Transport Agency. 
Admitted in September 
1998 after graduating 
from the University of Otago, Cameron has 
experience in resource management and 
acts for clients in a range of law and policy 
reforms at central and local government 
levels. He has expertise in the transport, 
infrastructure and public sectors.

ben Paterson was 
admitted in November 
2008 after graduating 
LLB(Hons) BSc from the 
University of Canterbury 
and joined Russel l 
McVeagh having summer 
clerked for the firm. He 
is in the Corporate Advisory Group and 
specialises in mergers and acquisitions, 
private equity transactions, joint ventures, 
overseas investment and general corporate 
matters. He was a finalist for the 2016 
Young Private Practice Lawyer of the Year 
at the New Zealand Law 
Awards.

Joe Edwards  has 
spent his entire career 
at Russell McVeagh and 
was previously special 
counsel. He was admit-
ted in February 2007 and 

graduated from the University of Auckland. 
Joe heads the marketing law, media and 
intellectual property team. He specialises 
in commercial litigation, with a particular 
focus on regulatory investigations and 
prosecutions, privacy law, intellectual 
property and information technology 
disputes.

Three Chapman 
Tripp partners

Chapman Tripp appointed three new 
partners, effective 1 December.

Hamish bolland specialises in construc-
tion and major projects and is a member 
of the Auckland property team. He was 
admitted in September 2006 and has 
worked on projects in New Zealand and 
overseas in a number of sectors, including 
advising on project finance transactions. 
Hamish joined Chapman Tripp in 2014 after 
having worked for Allen & Overy in Dubai.

Lucy Cooper specialises in competition 
law and is a member of the competition 
and regulation team in Wellington. She was 
admitted in July 2006 and has experience 
advising domestic and international clients 
on merger clearances, cartel investigations 
and other competition law and consumer 
protection issues. Lucy joined the firm in 
2013 after working in London and Sydney.

Tim Sherman specialises in corporate 
and commercial law and advises clients 
across a broad range of industries. He is 
a member of the commercial and techni-
cal, media and communications team in 
Wellington. Tim was admitted in February 
2006 and plays a leading role in Zeren, the 
firm’s innovation business, and has led and 

delivered several legal automation projects 
for Chapman Tripp clients.

Tim Jones retiring 
from Glaister Ennor

Law Soc ie ty  Vice-
President Auckland Tim 
Jones is retiring from 
Glaister Ennor after 37 
years with the Auckland 
firm. He will leave on 31 
March 2018 to practise as 
a barrister in his speci-
ality area of property law. Glaister Ennor 
will maintain a close relationship with Tim 
and will instruct him on specialist property 
law matters as required. Tim was admitted 
in December 1975 and was appointed a 
partner at Glaister Ennor in 1983.

New senior associates 
at Harmans Lawyers

Christchurch firm Harmans Lawyers has 
promoted two staff members to senior 
associates.

Jessica Marshall specialises in property 
and commercial law. She was admitted in 
September 2008 after graduating BA, LLB 
from the University of Canterbury. She has 
previously worked in law firms in Auckland 
and London.

Deirdre Fell manages the firm’s estates 
team. Her areas of expertise include High 
Court grants, general estate and life 
tenancy administrating, trusts and trust 
administration, estate planning and wills, 
and conveyancing. Deirdre is a Registered 
Legal Executive.
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Callum reid joins 
Harbour Chambers

Callum reid has joined 
Harbour Chambers in 
Wellington as a bar-
rister sole specialising 
in commercial dispute 
resolution, litigation 
and insolvency. Prior 
to becoming a barrister, 
Callum was a consultant with Gibson Sheat 
Lawyers in Wellington. He was admitted as 
a barrister and solicitor of the High Court 
of New Zealand in June 1988 and has also 
been admitted as a solicitor in the United 
Kingdom and Australia. He has particular 
expertise in cross-border commercial 
disputes and insolvency.

Michael White Inclusive 
NZ chief executive

Former Human Rights Commission senior 
legal adviser Michael White has taken 
up the role of chief executive of Inclusive 
NZ. Admitted as a barrister and solicitor 
in October 2004, Mr White worked as a 
lawyer in private practice, for the New 
Zealand Government and international 
organisations before joining the Human 
Rights Commission. Inclusive NZ is a fed-
eration of organisations and individuals 
involved in the provision of employment 
and community support services for dis-
abled people.

Crown Law Office 
appointments

The Crown Law Office has made five 
appointments in its Crown Legal Risk 
Group.

Nicola Wil ls  has 
been appointed man-
a ge r.  Ad m i tt e d  i n 
December 1987, Nicola 
was previously Director 
of Proceedings in the 
Health and Disability 
Commissioner’s office 
and also practised as a barrister in 
Thorndon Chambers. She has experience as 

Adjudicator of the Motor Vehicle Disputes 
Tribunal and Chair of Consumer NZ.

Jenny Catran  has 
been appointed man-
ager. Jenny was admitted 
in June 2002. She has 
worked in other teams 
within Crown Law, at 
a national law firm and 
for New Zealand Police, 
and as an advisor on overseas projects 
in the Pacific including the Regional 
Assistance Mission Solomon Islands, and 
as Crown Counsel in the Attorney-General’s 
Chambers in the Cayman Islands.

Kate Hutchinson 
has been appointed 
Crown Counsel. Kate 
was admitted in May 
2000 and is an expe-
rienced senior public 
lawyer, with significant 
in-house government 
expertise. She has also worked as in-house 
counsel in the public sector, including in 
management, and as a senior associate in 
the public law team of a national law firm.

Emily Lay has been 
a p p o i n t e d  C r o w n 
Counsel. She has been 
at Crown Law since May 
2016, working across a 
broad range of matters 
in the various public law 
teams. Emily was admit-
ted in October 2012. She was previously a 
litigation solicitor at Inland Revenue and 
at Webb Farry.

Mark bryant  has 
been appointed as 
Crown Counsel. Mark 
w a s  a d m i t t e d  i n 
December 1999. Before 
his appointment he was 
seconded to Crown Law 
from Inland Revenue 
where he worked as a senior solicitor. 
He has previously also worked for 
PricewaterhouseCoopers in New Zealand 
and PricewaterhouseCoopers Legal in 
London.

Karl robinson now 
Shine Lawyers director

Karl robinson  was 
appointed a director 
of Shine Lawyers on 1 
December. Karl has a 
BA and LLB from Otago 
University and was 
admitted in 2000. He 
joined Shine Lawyers in 
December 2015 having spent the previous 
seven years working at a boutique insur-
ance litigation practice, providing advice 
to insurers and defending claims against 
insureds and insurers. Karl specialises in 
insurance, professional negligence and 
construction litigation.

Five promotions at 
Duncan Cotterill

Duncan Cotterill promoted five of its law-
yers, effective from 1 December.

Amy Mercer was promoted to associ-
ate in the Wellington commercial team. 
Admitted in December 2011, Amy special-
ises in corporate/commercial, intellectual 
property and information technology law. 
She has spent time on secondment with 
clients at various times, including at the 
John Lewis Partnership in the United 
Kingdom.

Graeme Tanner was promoted to asso-
ciate in the Auckland employment team. 
Graeme was admitted in October 2013. He 
specialises in all aspects of employment 
and health and safety law. As well as his 
advisory work, Graeme has significant 
advocacy experience and regularly repre-
sents clients in mediations and disciplinary 
meetings.

Phoebe Davies was promoted to 
associate in the Christchurch commercial 
team. Phoebe advises on a wide range of 
corporate and commercial law and acts for 
clients in a broad range of industry sectors. 
She has worked in international firms in 
London and Birmingham in the UK.

Tessa McKeown was promoted to senior 
solicitor in the Wellington litigation team. 
Tessa was admitted in September 2015 after 
graduating BA and LLB(Hons) from Victoria 
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University of Wellington.
Sarah Thompson was promoted to 

senior solicitor in the Nelson commercial/
litigation team. Sarah was admitted in April 
2016 after graduating BA and LLB(Hons) 
from the University of Auckland. She spe-
cialises in commercial law and litigation.

MinterEllisonruddWatts 
partners appointed

MinterEllisonRuddWatts has appointed 
three new partners.

John Conlan began 
with the firm as a law 
clerk and intially advised 
in the banking and finan-
cial services team before 
working at Herbert 
Smith in London. Since 
his return to the firm he 
has advised on many projects as a corpo-
rate lawyer. John also worked in an acting 
General Counsel and Company Secretary 
role during a 14-month secondment to Z 
Energy. His expertise includes mergers and 
acquisitions, corporate finance, structured 
finance and commercial contracting.

Jane Standage began 
working as a Judge’s 
Clerk at  the Court 
of Appeal and then 
practised as junior to a 
Queen’s Counsel. She 
completed an LLM at 
New York University and 
also worked at Allen & Overy in London 
and another firm in New Zealand. Jane 
joined MinterEllisonRuddWatts in January 
2017 and has extensive experience in bank-
ing and financial services litigation, class 
actions disputes, complex contractual dis-
putes and professional negligence claims.

Oliver Skilton grad-
uated from Auckland 
University and worked 
in the litigation and 
dispute team at another 
firm. He has worked in 
Sydney and London. 
He returned to work at 
MinterEllisonRuddWatts in commercial 
litigation. Oliver’s work spans regulatory 

investigations, contractual, shareholder 
and intellectual property disputes and 
consumer-related issues.

Pip Greenwood 
appointed to Spark board

Russell McVeagh partner 
Pip Greenwood has 
been appointed as an 
independent non-execu-
tive director to the Board 
of Spark New Zealand. 
Her appointment is 
effective from 1 April 
2018 and she replaces Mark Verbiest who 
retired in November 2017. Ms Greenwood 
has over 10 years’ experience on the Russell 
McVeagh board, including a period as the 
firm’s Chair. She has significant expe-
rience in capital markets, mergers and 
acquisitions, telecommunications, and 
governance.

New buddle Findlay 
partner in Christchurch

Buddle Findlay has 
a p p o i n t e d  K e l l y 
Paterson as a partner 
in its Christchurch office. 
Kelly is a member of the 
litigation team and spe-
cialises in commercial 
litigation. Admitted in 
August 2003, she advises on a wide range 
of commercial litigation issues, including 
contract disputes, insolvency and credit 
recovery, local government issues, property 
law disputes and security enforcement.

Anita Killeen to chair 
Fertility board

Auckland barr is ter 
Anita Killeen has been 
appointed the Chair and 
National President of the 
Fertility Board of New 
Zealand. Fertility New 
Zealand assists New 
Zealanders in obtaining 
support and access to appropriate Assisted 
Reproductive Treatment (ART). The organ-
isation advocates on behalf of consumers 
to have their rights as consumers met and 
exceeded to ensure fair and equitable 
access to public funded treatment wher-
ever available.

Three joining Wynn 
Williams partnership

Wynn Williams has announced the 
appointment of three more partners. Senior 
associates Nick Kovacevich and Charlene 
Sell will formally join the partnership after 
31 March upon completion of Law Society 
requirements.

Anthony Drake has 
joined the firm as a 
partner to work in the 
employment group and 
wider dispute resolu-
tion team in Auckland. 
Anthony was admitted 
in June 1998 and special-
ises in employment law. His employment 
practice is wide-ranging, from providing 
day-to-day advice on employment matters 
to representing clients at mediation or in 
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court.
Nick Kovacevich is 

a member of the firm’s 
Auckland corporate and 
commercial team and 
was admitted in March 
2010 after completing BA 
and LLB(Hons) degrees 
at the University of 
Auckland. After beginning with a leading 
firm in Auckland, Nick worked at a number 
of leading firms in London. His areas of 
specialisation include mergers and acquisi-
tions, equity and venture capital, start-ups, 
joint ventures and general corporate and 
commercial law advice.

Charlene Sell is a 
member of the firm’s 
Christchurch corporate 
and commercial team. 
She was admitted in July 
2006 after completing 
BCom and LLB(Hons) 
degrees. Charlene works 
with local small and medium-sized busi-
nesses as well as larger national and inter-
national corporate clients. Her expertise 
includes assisting with business acqui-
sitions and sale, drafting and providing 
advice on commercial contracts and terms 
of trade, employment matters and brand 
protection.

Kate Duckworth 
Intellectual Property 
established

K a t e  D u c k w o r t h 
has established Kate 
Duckworth Intellectual 
Property in Wellington 
after being a partner 
at Catalyst Intellectual 
Property and Baldwins 
Intellectual Property. 
Kate was admitted as a barrister and 
solicitor in December 2000 and has LLB 
and LLM degrees from Victoria University. 
She specialises in contentious aspects 
of intellectual property law, as well as 
trade marks, copyright and commercial 
agreements.

roimata Mitchell joins 
Chapman Tripp

roimata Mitchell has 
joined Chapman Tripp’s 
Auckland office as a 
solicitor, working in 
banking and finance. She 
was admitted in August 
2014 and holds LLB and 
accounting degrees from the University 
of Auckland. Before moving to Chapman 
Tripp, Roimata was a solicitor for NZX Ltd 
in Wellington. She has a background in 
capital markets regulation and corporate 
and commercial law.

Michelle bowen 
associate at SbM Legal

Michelle bowen has 
joined SBM Legal as an 
associate after practis-
ing employment law in 
the UK for a number of 
years. Michelle qualified 
and practised civil law in 
Auckland before moving to Britain. She 
is an experienced employment lawyer 
and her expertise includes advising and 
representing employers and employees on 
a wide range of employment law issues.

Lawyers appointed to 
Tax Working Group

Four members of the legal profession 
are among the 10 members of the 
Government’s Tax Working Group. Chaired 
by Sir Michael Cullen, the working group 
will look at the structure, fairness and 
balance of New Zealand’s tax system.

Professor Craig Elliffe teaches taxation 
at the University of Auckland’s Law Faculty. 
His experience includes nine years as a 
tax partner at Chapman Tripp and 14 years 
as a tax partner at KPMG. Joanne Hodge 
is a former tax partner at Bell Gully. Nick 
Malarao is a partner at Meredith Connell 
and specialises in tax, company law, civil 
enforcement and litigation. Michelle 
redington is an in-house lawyer and 

head of group taxation and insurance at 
Air New Zealand.

Sarah Kerr joins Lowndes

Sarah Kerr has joined 
Lowndes as a Director, 
bringing 20 years of cor-
porate and commercial 
experience, including 
10 years as a partner 
in previous firms. Her 
expertise is in merg-
ers and acquisitions, joint venture and 
shareholder agreements, venture capital 
and early stage and expansion capital 
investment, corporate governance and 
complex commercial contracts. Sarah 
advises clients who operate across a broad 
range of industry sectors.

David roughan elected 
to Notaries board

W h a n g a r e i  l awye r 
David roughan has 
been elected to the 
Board of Governors 
of the Australian and 
New Zealand College of 
Notaries. Mr Roughan, 
who has been a Fellow 
of the College since its inception, will repre-
sent New Zealand members on the College 
for the next two years. He was admitted 
as a barrister and solicitor in December 
1972 and established his Northlaw practice 
in 1987.

bernard van der berg 
now at Norling Law

Bernard van den Berg has joined specialist 
Auckland litigation and dispute resolution 
firm Norling Law as a solicitor. Bernard 
was admitted in April 2016 and previously 
worked at a general practice law firm. He 
has a strong interest in commercial liti-
gation and the specialist areas of practice 
that Norling Law operates.
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A New Zealander is in line to lead the International 
Organisation of Vine and Wine (OIV) – an institution which is 
sometimes referred to as the “UN of wine”.

Auckland lawyer Dr John Barker, who has been nominated to 
become the Director General of the Paris-based organisation, has 
decades of experience in the wine industry.

After graduating from Auckland University in 1992 with a BA/
LLB, he spent a year working in the wine industry, before joining 
Simpson Grierson as a banking and finance litigation lawyer. After 
a few years there, he moved to Melbourne to work for Freehills 
which was starting up a wine practice.

He later returned to New Zealand to do his doctorate on inter-
national regulation of the wine industry.

After completing his PhD, Dr Barker joined the New Zealand Food 
Safety Authority (which is now part of the Ministry of Primary 
Industries) as its wine programme manager, before taking a role 
as General Counsel and General Manager Advocacy and Trade at 
New Zealand Winegrowers, where he stayed for a decade.

He set up his own firm, John Barker Law, in 2014, and works 
with both local and international clients in the wine industry, 

Wine and law
BY KATE  

GEENTY

of wine-related things. In some countries, 
for example all the EU countries, some 
of those recommendations are directly 
incorporated into their laws.”

Dr Barker says the OIV is an important 
organisation for the New Zealand wine 
industry. “The New Zealand wine industry 
is very engaged with international markets. 
Although we’re not one of the biggest 
producers in the world by volume, we’re 
actually the seventh biggest exporter in 
terms of value of goods globally.

“Therefore, the international organisa-
tion which lays down a lot of the rules of 
the game is extremely important. Of course, 
if I am elected to this role, I wouldn’t be 
there representing New Zealand, I’d be 
representing the whole membership of 
the organisation.”

He says his vision for the organisation is 
for “an open and inclusive OIV that stands 
as a global reference point for a rapidly 
changing sector”.

He already has history with the OIV, 
including a stint as the President of 
the organisation’s Law and Economy 
Commission. “The way the OIV is struc-
tured is it has four commissions dealing 
with viticulture, oenology (winemaking), 
law and food safety and health. I was in 
charge of the law commission for a period 
of three years.”

The OIV’s current Director General, Jean-
Marie Aurand, is set to retire next year, 
which has set off an election process. The 
nominations have closed and as well as Dr 
Barker, there is one other candidate, Pau 
Roca from Spain.

The election for the role will be held on 
6 July this year, and the new appointee 
will take up the position in January 2019. ▪

PEOPLE IN THE LAW

offering strategic legal and policy advice.
The different winemaking histories as well as different regulatory 

systems throughout the world means a different approach is often 
needed depending on the jurisdiction.

“Even something as simple as the difference between a common 
law system, where you tend to make laws as issues arise, versus 
a civil law system, where you take the approach of codifying all 
of your laws – that makes a significant difference to how you 
approach things.”

However, Dr Barker says, despite historical and legal variances, 
winemaking is a globalising industry. “Although we may have 
started from different places, there is more and more that we 
have in common across the whole sector.”

He sees some of the common issues facing wine and grape 
producing countries as climate change, environmental concerns, 
changing trading environments and changing demographic 
environments.

The OIV
The OIV is an international, intergovernmental organisation, 
which represents about 85% of the world’s wine production. It 
has 46 members – including New Zealand – and is a scientific and 
technical reference body.

“In effect, it lays down guidelines and recommendations on all 
manner of things relating to wine, grapes and other grapevine 
products,” says Dr Barker. “Like winemaking practices, sustainable 
wine growing practices, how you label your wine – a wide range 
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Law Society 
releases AML/
CFT guidance

The Law Society has released guidance for 
lawyers about suspicious transactions and activities, 
ahead of the implementation of phase 2 of the Anti-
Money Laundering and Countering Finance of Terrorism 
legislation (AML/CFT) in July.

The Law Society has issued three guides: Suspicious 
transactions and activities – which looks at the test as to 
whether a transaction is suspicious and outlines red flag 
factors which can give rise to suspicion about an activity 
or transaction; Continuing to act after filing suspicious 
activity report – which states that the fact a lawyer has 
grounds to suspect their client may be involved in money 
laundering or financing terrorism does not mean that 
their duty to complete their retainer no longer exists; and 
Privilege, confidentiality and reporting suspicious activities 
– which looks at the obligations of confidentiality and 
legal professional privilege and how they will or will 
not apply under the AML/CFT regime.

The guides are the first in a series called “Preparing for 
AML/CFT” and are available on the Law Society’s web-
site (www.lawsociety.org.nz) under Practice Resources/ 
Practice Areas.

The Law Society has also released a suggested one-page 
explanation which lawyers can give clients to explain 
why they will need to collect and verify information as 
part of customer due diligence under the new AML/CFT 
requirements. The guide, called Why we need to ask you for 
information, can also be downloaded from the website.

CPD DECLARATIONS DUE SOON

The CPD year ends on 31 March 2018. Your CPD declaration is due no later 
than 5 working days after this date. Now is a good time to check you have 
completed  your CPD requirements and that your CPD learning plan and record 
is up to date.  To refresh your memory on CPD see the resources on the NZLS 
website –  www.lawsociety.org.nz/cpd 

Not yet completed your CPD requirements?  
You ought to have received an email outlining how to complete this 
process.  Contact ken.trass@lawsociety.org.nz if this is not the case.

Rush job on Christ Church 
Cathedral Reinstatement 
Bill submissions

ACC report anniversary 
and challenges noted

The Christ Church Cathedral 
Reinstatement Bill was rushed 
through Parliament, without giving 
adequate opportunities for consul-
tation, the Law Society said in a 
submission on the bill. Now law, the 
bill received its third reading on 20 
December after its introduction on 
4 December. It accelerates resource 
management and consent processes 
relating to the cathedral rebuild.

The Law Society said it was 

unclear what circumstances justi-
fied the urgent passage of the bill, 
which allowed a little over one 
working day for submissions to 
the Environment select committee. 
“This is simply insufficient time for 
considered and constructive input 
from the public, including the Law 
Society. Nothing damages the qual-
ity of the legislation more than pass-
ing it too quickly, without sufficient 
consideration and consultation,” the 
Law Society said.

December 13 marked the 50th 
anniversary of the release of the 
Woodhouse Report, which formed 
the basis for the creation of the 
Accident Compensation Corporation 
(ACC). The New Zealand Law Society 
noted that while the anniversary 
was something to celebrate, the way 
ACC is currently run presents some 
access to justice issues. “While we 
acknowledge the ground-breaking 
nature of the Woodhouse Report, 

we must also point to the problems 
experienced today by some of the 
people who want to contest the 
rulings and decisions made on their 
entitlements to compensation,” said 
Law Society Accident Compensation 
Committee convenor, Don Rennie.

Mr Rennie said long waiting times 
for a hearing, a problematic review 
process and difficulties with legal 
aid are very real problems which 
are still unresolved.
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Sexual harassment in 
the NZ legal workplace

A response to “Sexual harassment in 
the NZ legal workplace” (LawTalk 913, 
December 2017, page 34).

To the author, kia ora for your work in 
this area and for writing this article.

I write to affirm the importance of 
what you wrote in the December edition 
of LawTalk. I am a law student, not even 
quite a lawyer, and have also experienced 
sexual harassment in legal workplaces I 
have clerked in (both public and private). 
Your writing meant something important 
to me as someone about to enter the legal 
profession. I really hope that people can 
take what you wanted them to from your 
article:
• To recognise power imbalances that 

seniors have,
• To realise that sexual harassment is still 

harmful even if all the person doing is 
dreaming or deluding yourself in that 
scenario,

• To understand the different barriers that 
women face in a system that is largely 
created by white men for white men.

If people in the law profession are recep-
tive to reflecting on their role in the silent 
gendered power machine that is sexual 
harassment, then the law profession is 
something that I want to be part of.

I also wanted to comment on your 
acknowledgment that your experiences 
were comparatively minor in the scheme 
of things. My experiences were in a similar 
vein. This characterisation deeply troubles 
me. First, because we think it is too small 
to be worth worrying about or too small 
to let it impact our career. We feel that we 
need to sweep it under the carpet or that 
grinning and bearing it is part of what we 
need to do to “make it” as a young female 
lawyer. The threat of an adverse effect on 
our career feels too large in relation to 
something “comparatively minor in the 
scheme of things”. Yet, these experiences 
are so large that we question our career 

Letters to the Editor

choices, we move jobs, and we seek mental 
health support. Second, I am troubled 
because these experiences are small in 
the scheme of things. We will both know 
far worse stories of sexual harassment and 
sexual assault of our friends who are also 
women in law. And that breaks my heart.

As with the original author, I wish to 
remain anonymous. I am not prepared to 
endure the attention that putting my name 
to it would bring. I also acknowledge that 
this itself demonstrates how problematic 
our (collectively as a profession and as a 
society more broadly) attitudes are towards 
victim-blaming; the problematic result that 
sexual harassment impacting victims’ 
professional reputations. It is fantastic to 
talk openly about it, but we are not yet at 
the place where it is safe enough to put 
your name to it.

Although it is extremely difficult to talk 
about, and many people think it is not their 
place to do so, I think that continuing the 
conversation about sexual harassment 
in the legal profession is one of the most 
important things we can do. I applaud you 
for participating in the conversation in the 
way you have done so. Ngā mihi nui.

Another New Zealand (not-quite) 
lawyer

Editor’s comment: The author of this letter 
made her identity known. Our policy for 
Letters to the Editor is to allow anonymity 
only if there are compelling reasons and 
if the author identifies themselves to the 
Editor.

I am moved to write by the anonymous 
article published in LawTalk 913, “Sexual 
harassment in the NZ legal workplace”.

Sexual harassment is, most emphatically, 
a professional conduct issue.

Lawyers are professionally obliged 
to treat other lawyers with respect and 
courtesy (Conduct and Client Care Rules, 
rule 10.1). Lawyers must promote and 
maintain proper standards of profession-
alism in their dealings (rule 10). A lawyer, 

when acting in a professional capacity, 
must conduct dealings with others with 
integrity, respect and courtesy (rule 12). It 
might reasonably be assumed that lawyers 
of good standing would regard sexual 
harassment as unacceptable.

Sexual harassment is disrespectful, dis-
courteous and does nothing to promote or 
maintain proper standards of professional-
ism in lawyers’ dealings with others. Sexual 
harassment could be an indication of a lack 
of integrity on a lawyer’s part. While such 
conduct could be addressed in the human 
rights and employment jurisdictions, 
sexual harassment is also conduct of a 
type that could result in a determination 
of “unsatisfactory conduct” being made 
against a lawyer pursuant to s 12(b) or (c) 
of the Lawyers and Conveyancers Act 2006. 
Some situations where an allegation of 
sexual harassment is made could result in 
a lawyer’s conduct being considered by the 
New Zealand Lawyers and Conveyancers 
Disciplinary Tribunal, which exercises 
jurisdiction over misconduct, and has the 

Recognised industry 
experts. Serving legal 
documents for over  
30 years. 

Fast, professional, nationwide  
process serving for solicitors and  
government agencies.

P: (09) 302-2476    
E: team@docuserve.co.nz   
W:www.docuserve.co.nz

LETTERS TO THE EDITOR

L E T T E r S  T O  T H E  E D I T O r

1 7

L AW TA L K  9 1 4  ·  F E B R U A RY 2 0 1 8



power to suspend or strike a practitioner 
off.

While lawyers must all pass through the 
fit and proper person gateway before being 
admitted to the bar, there is no reason to 
believe that lawyers do not sexually harass 
others, and good reasons to believe that 
some do.

Frequent mention of sexual harassment 
in the human rights and employment 
jurisdictions indicate the behaviour is 
commonplace in all sorts of workplaces. 
Sexual harassment covers a vast range of 
behaviours. Sexual harassment could be 
the result of accumulated assumptions 
and expectations. It might be a product 
of indifference to the feelings of others. 
It could result from an unfortunate but 
genuine misreading of body language and 
other enigmatic sexual cues. It could be 
careless, reckless, deliberate. It could be a 
one-off, or a sustained pattern of conduct.

Whatever the background, sexual har-
assment can be deeply damaging on a 
personal and professional level, to victim 
and abuser.

Judgement is as essential in applying the 
law of attraction as it is in any other area 
of personal and professional life. Without 
wanting to jeopardise the spontaneity 
that is so much a part of building human 
relationships, it is important to consider 
the risks and rewards that a misplaced 
flirtation might carry for a lawyer. The 
repercussions of striking the wrong chord 
can be far reaching, professionally and per-
sonally. Exercising emotional intelligence 
to find the right balance is just one more 
challenge for lawyers.

That said, no lawyer should be criticised 
for conduct towards another that is cour-
teous and respectful. It is not a purpose of 
the Act to deprive lawyers of all the bounty 
that human relationships can bring. It 
seems obvious to me that wherever and 
whenever they occur, human relationships 
should be handled with care; some more 
than others, because sexual harassment 
has no place in the legal profession. No 
place at all.

Dorothy Thresher,
Deputy Legal Complaints Review Officer.

I was impressed by the courage and 
frankness of the author of the LawTalk 
article “Sexual harassment in the NZ legal 
workplace”. But I was not at all surprised 

by what it contained.
From discussions amongst my friends 

and peers in the law it is clear that many 
women in the profession have similar 
stories to tell. These sit alongside many 
positive experiences of working with, and 
being encouraged and mentored by, men. 
But they are not so exceptional that they 
can be overlooked.

The current heightened awareness of 
sexual harassment provides an opportunity 
for the legal profession to confront these 
truths. In recent years I have attended 
a number of conferences and seminars 
directed to addressing the lack of rep-
resentation of women in certain areas of 
the profession. These have raised many 
excellent points and encouraged much 
personal and professional reflection. But 
none of them addressed issues around 
sexual harassment or asked whether or 
why aspects of some legal environments 
might be uncomfortable for women.

Many legal environments share char-
acteristics that leave them prone to the 
abuse of power: a clearly defined hierarchy 
in which individual impressions of perfor-
mance have a disproportionate influence 
over career progression; an expectation that 
work will always take priority; requests to 
work in the evening or the weekends are 
normalised and routine; young lawyers 
are expected to socialise after hours with 
clients and more senior lawyers; and that 
socialising often includes alcohol.

Any legal employer worth its salt will be 
aware of its obligations under the Health 
and Safety at Work Act 2015 and the Human 
Rights Act 1993 and will no doubt have 
a raft of HR policies in place to address 
these. But policies are less important than 
the behaviour that is seen to be acceptable 
within an organisation and modelled by its 
leadership. Kathryn Beck’s 30 November 
statement on behalf of the Law Society 
emphasising that sexual harassment 
is “absolutely unacceptable” sends an 
important and welcome signal in that 
regard. The next challenge is to translate 
such statements into changes in actual 
behaviour and organisational culture. 
Until sexual harassment and inappropriate 
sexual conduct is recognised for what it is 
and those responsible are held accountable 
for their actions little, unfortunately, will 
change.

Elana Geddis
Barrister, Wellington

ban on employed lawyers 
doing other work

I write to respond to John McLean’s 
letter to the editor in the December issue 
of LawTalk (page 44). His desire to promote 
lawyers doing legal work outside their 
employment to promote access to justice 
is highly commendable and Community 
Law Centre (CLC) clients already receive 
the free services of 1500 lawyers per year 
who volunteer at CLCs. This represents a 
very generous contribution from 10% of 
the legal profession. With this contribution 
we assist over 50,000 clients per year and 
deliver legal education to another 33,000 
participants per year.

Contrary to John’s assertion that “CLCs 
are ill-suited to helping with litigation 
and other protracted disputes” CLCs do 
representation work for clients with often 
complex legal problems. Some cases take 
years to satisfactorily resolve, which puts 
them beyond the scope of a private law 
firm as those represented do not have the 
means to continue protracted litigation 
on a fee-paying basis, and/or the cases 
are uneconomic for a private lawyer to 
pursue. We welcome the experience of 
senior lawyers to assist with these cases.

CLCs also provide a very important link 
between the profession and access to jus-
tice issues. This link provides a vehicle for 
pro bono and a way of ensuring it targets 
emerging access to justice issues. Recent 
examples include our Canterbury CLC 
working on earthquake insurance claims 
and our Auckland CLC with self-litigants, 
both of which are ongoing and use pro 
bono/law centre partnerships to address 
need. Our hope is this model will progress 
to a more formalised structure whereby 
CLCs can act as a triage agency for pro 
bono referrals to law firms, as happens 
in Australia. It could provide a structure 
that suits many senior lawyers to enable 
them to give their pro bono expertise to 
selected client cases. If anyone is inter-
ested in working with us to promote a 
more formalised pro bono structure we 
would like to hear from you, elizabeth@
clca.co.nz

Liz Tennet
CEO Community Law Centres o Aotearoa.
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I n  a  r e c e n t  a n i m a l  w e l fa r e  p r o s e c u t i o n,  
New Zealand Police v Hanuere Paul Witehira [2017] NZDC 16476, 
the court sentenced an offender to two years’ and five months’ 
imprisonment for bashing a puppy eight times on the head with a 
hammer, resulting in its death. The offending occurred in a family 
violence context and there was a sadistic element to the offending, 
as it was a form of punishment directed at the defendant’s son.

The District Court decision in Witehira is significant both for its 
denunciation and deterrence of serious animal welfare offending 
and also for its acknowledgment that the resulting pain, distress 
and suffering experienced by animals is a relevant factor to be 
taken into account at sentencing. Importantly, the decision places 
a renewed emphasis on the totality principle when sentencing 
animal cruelty offending. Judges have a positive obligation to 
review the aggregate sentence and ensure that it is proportion-
ate to the overall level of criminality. Furthermore, the decision 
acknowledges that cases involving animal cruelty can warrant the 
imposition of penalties commensurate with comparable crimes 
against humans.

This article reviews the District Court decision of Witehira and its 
application of the Court of Appeal’s guidelines (espoused in Erickson 
v Ministry for Primary Industries [2017] NZCA 271) for sentencing 
animal welfare offenders. It also highlights the link between animal 
cruelty and family violence in New Zealand.

Background
Hanuere Paul Witehira pleaded guilty to one charge of wilfully 
ill-treating an animal, a brindle puppy, by hitting it with a blunt 
instrument. The pup’s injuries were so severe it had to be put down.

On 8 July 2017, the defendant was in Kaikohe. He was upset 
with his son, as the food his son wanted to have for lunch was not 
available. Mr Witehira told the boy “I’m going to kill your dog” and 
took out a pen hammer from a toolbox. A pen hammer is 40cm 
long with a 4cm wide face. He went to the backyard where Valley, 
a five-month-old cross-bred brindle puppy was tied up, and hit 
the dog eight times with the weapon. Valley was taken to the Bay 
of Islands Veterinary Clinic where she was euthanised. Valley had 
sustained multiple fractures to the head, severe swelling to the 
brain, bruising to the eyes, a fractured tooth and was bleeding 
heavily from the nose and mouth. When the police spoke to Mr 
Witehira he denied hitting the dog, saying she was already dead 
when he got home.

Animal cruelty and 
family violence
BY ANITA  

KILLEEN

Sentencing
In sentencing, Judge Davis noted that the 
lead charge was the wilful ill-treatment 
of the dog charge and referred to the 
recently released Court of Appeal decision 
in Erickson. While not a tariff decision as 
such, Erickson goes through the history of 
the Animal Welfare Act 1999 and its prede-
cessor legislation and sets out guidelines to 
assist courts with the approach to be taken 
at sentencing for these types of offences.

The Animal Welfare Act itself states its 
primary purpose as being an Act to reform 
the law relating to the welfare of animals 
and the prevention of their ill-treatment 
and in particular:
• To recognise that animals are sentient.
• To require owners of animals and per-

sons in charge to attend properly to the 
welfare of those animals.

• To specify conduct that is not permis-
sible in relation to any animal or class 
of animals.

• To provide for the development and 
issue of codes of welfare and approval 
of codes of ethical conduct.

The Court of Appeal in Erickson described 
the Act [at 31] as being “the single most 
important piece of legislation relating to 
the protection of all kinds of animals under 
human control”. The Court of Appeal then 
went on to set out a framework for dealing 
with these charges and said, “The Court 
must analyse the offending by looking at 
three considerations,” that it described 
as primary aggravating considerations, 
secondary aggravating considerations and 
thirdly, mitigating considerations.

The primary aggravating considerations 
included the following factors:
• The causing of significant pain or distress 

(and that requires an assessment as to 
how extensive and how extended the 
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pain and distress is).
• Whether there was extreme violence 

assessed by the nature of the actions 
taken, rather than their effect.

• Whether there was any premeditation 
and planning to cause significant pain or 
distress, particularly of a sadistic nature 
as opposed to impulsive or reactive 
behaviour.

• Whether there is any repetitive offend-
ing, including the number of victim 
animals concerned.

• Whether the defendant took a leading 
role in the offending as opposed to being 
a follower or acting under the directions 
of another person.

Secondary aggravating considerations 
include:
• The means of commission of the 

offending, such as the use of weapons, 
attacking the head or multiple offenders.

• Whether there was abuse of a position of 
trust, such as a managerial responsibility 
or something of that nature.

• The impact on third parties such as 
members of the public who witnessed 
the offending or its consequences.

Mitigating considerations include:
• Impulsive or reactive behaviour but not 

involving sadistic intent.
• A mental disturbance, short of insanity.
Applying the Court of Appeal’s guidelines 
to the Witehira case, Judge Davis noted 

[at 13] regarding the primary aggravating 
factors, that firstly, this was an attack that 
involved eight blows to the head of a puppy 
and that “there is no question that it caused 
significant pain and distress to the dog as 
evidenced by the multiple fractures to the 
head, the severe swelling to the brain, the 
bruising to the eye, the fractured tooth and 
the blood that was discharging from the 
nose and mouth”. Secondly, the court noted 
there was extreme violence. Thirdly, the 
court noted there was premeditation and 
planning. Fourthly, the court noted there 
was no question that the defendant played 
the lead role in the offending.

With respect to the secondary aggra-
vating features, Judge Davis noted [at 15]:

“[T]here were weapons involved, 
there were multiple attacks to the 
head. You were in a position of trust 
vis-à-vis your son and the dog. The 
impact on the third parties can only 
be described as one which resulted 
in members of the public alerting the 
police. It must in my view have been 
horrific for him to have witnessed or 
to be in the proximity of that.”

The court then referred to the High Court 
decision Karekare v Police [2011] NZHC 
2017. In that case Mr Karekare arrived at 
an address after drinking. A kitten came to 
the door. He picked it up and threw it out 
the back door onto a concrete path in front 

of the complainant and her five-year-old 
daughter. The complainant screamed “stop” 
but Mr Karekare then picked the kitten up 
by the neck again and threw it onto the 
concrete path. The kitten stopped moving 
and the girl began crying. He kicked it in 
the head, put it in an incinerator and set 
it on fire. The High Court imposed an end 
sentence of 18 months’ imprisonment in 
that case.

The court in Witehira distinguished 
the Karekare decision, noting that it was 
decided without the benefit of the Court 
of Appeal decision in Erickson and without 
an analysis as to whether or how it fitted 
within the constructs that the Court of 
Appeal has recently provided. Judge Davis 
noted [at 18]:

“I take the view Mr Witehira that 
this offending is worse than that in 
the Karekare case. That is because of 
the weapon involved; that is because 
of the sadistic element involving 
the punishment to your son; that is 
because of the nature of the injuries 
and the suffering that the dog would 
have endured. I take the view that 
a stern response is needed by the 
Court to ensure that the appropriate 
message is sent to the public that this 
sort of behaviour cannot be tolerated. 
The starting point, in my view, of two 
years’ and six months’ imprisonment 

◂ Flickr user O
scar Rohena b
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is the appropriate starting point”.
The court then noted there should be an 
uplift of 14 months’ imprisonment for 
separate driving charges (one charge of 
driving with excess breath alcohol on a 
third or subsequent occasion and one 
charge of driving whilst disqualified) which 
would be served cumulatively on the 30 
months’ imprisonment on the animal 
cruelty charge resulting in a total of 44 
months’ imprisonment. The court then 
reduced the sentence from 44 months’ 
imprisonment by six months’ to take into 
account the defendant’s personal factors 
(a recent broken leg and the fact that a 
term of imprisonment will be difficult 
for him to serve due to gastrointestinal 
issues). The court also gave the defendant 
the maximum credit for entry of a guilty 
plea and the court ultimately arrived at 
an end sentence of two years’ and five 
months’ imprisonment; with respect to the 
animal cruelty charge the Court convicted 
and sentenced the defendant to two years’ 
imprisonment.

Comment
Judge Davis’ decision in Witehira is notable 
for reflecting the change in societal atti-
tudes towards offending against animals. It 
responds to Parliament’s view that cruelty 
to animals is abhorrent and its clear inten-
tion through the unanimous passage of the 
Animal Welfare Amendment Act 2010 to 
ensure that animal cruelty is to be treated 
seriously by the courts. It also signifies the 
emerging empirical evidence, both nation-
ally and internationally, that supports the 
proposition that cruelty against animals is 
often part of a wider pattern of offending.

A New Zealand study conducted by 
Michael Roguski (2012, Pets as Pawns: The 
Co-Existence of Animal Cruelty and Family 
Violence), looked specifically at the co-ex-
istence of family violence and cruelty to 
animals with a particular focus on whether 
actual or threatened companion animal 
abuse acts as a barrier to women and chil-
dren extricating themselves from violent 
family situations.

The objectives of this research (com-
missioned by Women’s Refuge and the 
SPCA) included understanding the role of 
companion animals and the incidence of 
animal cruelty in the New Zealand family, 
and also to provide an evidence base from 
which interventions can be developed to 
allow victims to be extricated from violent 
situations in a timely manner and in a way 

that prevents actual or potential cruelty to 
animals. A common feature arising from 
Dr Roguski’s study is the perpetrators’ use 
of threats and actual harm to animals as a 
mechanism to attain and maintain control 
over the family.

The Women’s Refuge survey participants 
were asked whether a family member or 
partner had ever threatened to injure or 
kill one of their pets and whether or not 
a family member or partner had injured 
or killed an animal. Of the 203 survey 
respondents, 54.7% stated that, at some 
point, either a family member or part-
ner had threatened to kill an animal. Of 
these 111 respondents, 79% stated that 
at least one threat had occurred within 
the last two years. About one third of 
respondents reported an animal had been 
injured or killed at some point during their 
relationship.

The majority of respondents reported 
that it was their partners who had either 
threatened to harm or injured and/or killed 
an animal. Approximately 90% of threats 
and actual harm to an animal were made 
by partners.

Of the 159 participants with children, 
32.7% stated that one or more of their 
children had witnessed their partner or 
a family member who lived in the home 
threaten to injure or kill a pet. A further 
24.5% had witnessed someone in the family 
injure or kill an animal. The majority of 
threats of abuse witnessed by children 
were made by the women’s partner. About 
one third of survey respondents reported 
having stayed in the relationship for 
fear that their partner would injure their 
animal.

The SPCA’s chief executive, Andrea 
Midgen, said of the Witehira case:

“New Zealand research has proven the 
strong link between animal cruelty 
and family violence. The research 

found that women delay leaving 
violent relationships because they 
fear that their pets will be killed or 
tortured. Sadly, as in this case, we 
also know that children often witness 
violent attacks on animals.

The sentence in this case reflects 
an understanding of the link between 
animal cruelty and family violence.”

The decision in Witehira is particularly sig-
nificant in that it recognises that animals 
are sentient beings and that cases involving 
animal cruelty can warrant the imposition 
of penalties commensurate with compa-
rable crimes against humans. Witehira 
reflects both society’s and Parliament’s 
denunciation of this type of offending as 
well as viewing animal cruelty within the 
broader context of family violence. ▪

Anita Killeen is a barrister at Quay 
Chambers in Auckland. She is a Director 
of the Auckland SPCA and established 
and chairs the Pro Bono Panel of 
Prosecutors for the SPCA Auckland. She 
is also an international associate member 
of the American Bar Association Animal 
Law Committee.

▴ Andrea Midgen - CEO of the 
Auckland SPCA 
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Introduction
A new code of conduct is at the heart of changes 
proposed to the regulation of financial advice in New 
Zealand. The new code will affect anyone who recom-
mends a financial advice product (such as a mortgage, 
insurance policy or KiwiSaver scheme). Financial advice 
is valuable as it helps individuals reach their financial 
goals and so supports New Zealand’s economic growth 
and enhances financial stability.

Changing law can be slow and costly, but a code can 
adapt and respond quickly to reflect changes in social 
and political norms. The Council for Big Data, Ethics and 
Society has noted that “most influential ethics codes 
are hard-won responses to major disruptions…. Such 
disruptions re-open questions of responsibility, trust and 
institutional legitimacy, and thus call for codification 
of new social and political arrangements.”

Development of Codes
Professional codes of ethics developed in the United 
States in the 19th century. By the start of the 20th century, 
the medical, legal and accounting professions in the US 
all had codes of ethics. The 1970s saw the development of 
corporate codes in America. The adoption of formulated 
codes is now spreading beyond professions and the 
boardroom.

Codes are increasingly being used by industry to pro-
mote good behaviour. As the Financial Markets Authority 
commented in its 2017 Conduct Guide, “conduct is what 
actually happens regardless of systems, controls and 
formal rules” and codes can play an important part 
in changing conduct. Industry codes tend to operate 
in areas where there is little law or direct regulation. 
There is a continuum of industry codes: some codes 
seek to supplement or flesh out legislative rules; others 
are aspirational, focusing on enhancing best practice.

An example of the first type of code is the Insurance 
Council of New Zealand (ICNZ) Fair Insurance Code 
which sets customer service standards, such as certain 
time limits for handling claims. In its recent review 
of New Zealand’s insurance regulatory system, the 
International Monetary Fund identified that there is 
little or no regulation of claims practices in New Zealand 
– self-regulation through the ICNZ code provides the 

Code to increase availability 
of quality financial advice
BY REBECCA  

SELLERS

protection for customers. The ICNZ is currently seeking 
submissions on the Fair Insurance Code, to ensure that 
it remains current in light of developments in technol-
ogy, data and the increased focus on good customer 
outcomes. Submissions close in March 2018.

Other industry codes are aspirational: seeking to raise 
standards of an industry for the benefit of all customers. 
The New Zealand Financial Services Federation repre-
sents finance companies. Its code, launched in July 2017, 
seeks to “best serve the interests of investors, customers 
and the public” through compliance with a set of high 
level principles.

Enforcement and certainty 
for industry codes
Industry codes can be enforceable in three ways. Firstly, 
as a contract between members and an industry body 
which has powers to enforce the code. Secondly, each 
member can incorporate their agreement to abide by the 
code directly into contracts with customers. Thirdly, a 
public announcement by a member to be bound by the 
industry code could amount to a unilateral contract. Any 

customer acquiring the member’s 
financial services would have the 
benefit of the code.

Effective enforcement is an issue 
for industry codes – aspirations lack 
the certainty needed for effective 
enforcement. This has been consid-
ered by the courts in Australia. In 
Overton Investments Pty Ltd v Murphy 
[2001] NSWCA 183, the New South 
Wales Court of Appeal identified 
the conflict between the adoption 
of “an instrument set in a broad 
framework, employing a flexible 
format to set guidelines for good 
practice (a code) and the setting 
or rules that require mandatory 
compliance”. The Australian Federal 
Court held in an earlier decision that 
a code could not establish standards 
of reasonableness for compliance 
with a legislative provision.

Financial 
advice is 
valuable 
as it helps 
individuals 
reach their 
financial 
goals and 
so supports 
New Zealand’s 
economic 
growth and 
enhances 
financial 
stability.
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Since 1998, the Australian 
S e c u r i t i e s  &  I nve s t m e n t s 
Commission (ASIC) has had the 
power to approve industry codes. 
To be approved by ASIC a code 
must meet a series of require-
ments, including that the code is 
enforceable against members. Codes 
continue to play an important part 
in regulation of financial services 
in Australia. On 11 April 2017, the 
Financial Adviser Standards and 
Ethics Authority Ltd (FASEA) was 
established to set the education, 
training and ethical standards of 
financial advisers. FASEA’s respon-
sibilities include setting the code of 
ethics that will apply to all financial 
planners in Australia.

The new financial advice 
regime in New Zealand
The global financial crisis and 
finance company collapses were 
the disruptors that led to the occu-
pational regulation of financial 
advice in New Zealand. Since 2010 
a sub-set of financial advisers has 
been required to meet professional 
standards by the Financial Advisers 
Act 2008 and a Code of Professional 
Conduct. Further disruption has 
followed: it is now possible for 
financial advice to be provided by 
computers (so-called “robo-advice”). 
Faced with this disruption, the 
financial services industry and its 
regulators continue to work to build 
responsibility, trust and institutional 
legitimacy.

The Act has been criticised for 
introducing complex distinctions 
between categories of products 
and types of advice and advisers. 

A recent review of the Act raised 
concerns, including that:
• Product distinctions do not reflect 

product risk or complexity,
• Regulatory boundaries restrict 

the provision of personalised 
advice, and

• Disproportionate competency 
requirements create varied qual-
ity of advice.

The review led to changes being 
proposed to the regulation of 
financial advice. These changes will 
be effected through the Financial 
Services Legislation Amendment 
Bill. The bill was read in Parliament 
for the first time on 8 December 2017 
and the Economic Development, 
Science and Innovation Committee 

nominated to consider its proposals 
and report back to Parliament by 
7 June 2018. The bill was received 
favourably by both sides of the 
House. Minister of Commerce Kris 
Faafoi commended the bill as one 
that will “deliver positive outcomes 
to everyday New Zealanders” and 
the proposals were supported by the 
Opposition as “critically necessary” 
reforms that “really do matter”.

The bill will repeal the Act and 
once passed into law, financial 
advice will be regulated in the 
Financial Markets Conduct Act 
(FMC Act). Regulation under the 
FMC Act must balance two seem-
ingly contrary purposes: quality and 
availability of financial advice. The 
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complex distinctions in the current regime between 
different types of advice, advisers and products cate-
gories will not be carried over to the FMC Act. Anyone 
providing financial advice to retail clients must be 
covered by a licence and comply with a new financial 
advice code of conduct. Enforcement of this code will 
be set in the FMC Act: failure to comply with the code 
could expose the licence holder to pecuniary penalties 
of up to $5 million.

New Zealand’s new code of 
conduct for financial advice
Parliament has regulation primacy, but not a law-making 
monopoly. In a 2011 lecture, Chief Justice Dame Sian 
Elias commented that “The sovereignty of Parliament 
is shadowed by the rule of law”. Law includes a subor-
dinated component: regulations, standards and other 
kinds of instruments made by bodies with law-making 
powers from within or outside the executive.

Legislation is expensive to make. Parliamentary time 
is scarce and political capital is expended cautiously, 
hence legislation can be slow to respond to changes in 
technology or wider society. Codes enable stakeholder 
participation in regulatory decision-making, producing 
a regime with increased legitimacy and compliance. 
The use of experts and industry insiders to create codes 
can increase the effectiveness and relevance of the law. 
Codes can be responsive and effective ways to change 
behaviour.

The Code Working Group was appointed by the 
Minister of Commerce and Consumer Affairs to develop 

advice products or “other circumstances” and for each 
category identified may specify different standards of 
competence, knowledge and skills. There is a risk that 
much of the complexity of the current regime will be 
replicated in the new code. The Code Working Group 
must rise above these challenges to balance the quality 
and availability of financial advice.

Mark Frankel, writing in the Journal of Business Ethics, 
noted that the process of creating a code is as impor-
tant as the final product: “This process of self-criticism, 
codification and consciousness-raising reinforces or 
redefines the professions’ collective responsibility and 
is an important learning and maturing experience for 
both individual members and the profession.” The Code 
Working Group is required to consult extensively. Initial 
consultations with stakeholders have enabled the Code 
Working Group to identify five general principles for 
code development:
• The code will focus on good advice outcomes for retail 

clients, having regard to both availability and quality 
of advice.

• It will be drafted on the assumption that most retail 
clients have basic knowledge but not the financial 
advice provider’s expert understanding.

• It will be drafted in a clear, concise and effective 
manner, with a principles-based approach that allows 
for flexible application to a wide range of situations.

• It will be drafted to promote good advice outcomes 
irrespective of how the advice is delivered. It will allow 
for varying degrees of reliance on business process.

• The code’s ethical behaviour standards will be con-
sistent for all advice situations, and are relevant to 
the advice business, its officers and advisers.

The Code Working Group will continue to consult on the 
financial advice code during the first half of this year.

Conclusion
Financial advice can help people reach their financial 
goals and support New Zealand’s wider economic growth 
and stability. There are advantages in having a code at 
the heart of the financial advice new regime. A code 
applies technical expertise to increase the relevance 
of regulation, engendering higher levels of engagement 
and compliance in the regulated community. Codes can 
be flexible and respond quickly to disruption. These 
advantages can help ensure that quality financial advice 
will be available to all New Zealanders. ▪

Rebecca Sellers  rebecca@melior.co.nz is a director 
of Melior Law & Regulation. She is a contributing editor 
to Colinvaux’s Law of Insurance in New Zealand 
and convenor of the Commercial and Business Law 
Committee of the New Zealand Law Society.

a draft code of conduct for financial 
advice by August 2018. Members 
have ethics, dispute resolution, 
consumer protection and financial 
services expertise.

The code will apply to the entire 
financial advice industry for retail 
services. It will set minimum stand-
ards of conduct including minimum 
standards of:
• General competence, knowledge 

and skills that apply to all persons 
that give financial advice;

• Particular competence, knowl-
edge and skills that apply in 
respect of different types of 
financial advice, financial advice 
products or other circumstances;

• Ethical behaviour; and
• Conduct and client care.
The code must identify different 
types of financial advice, financial 

The code 
will apply to 
the entire 
financial 
advice 
industry 
for retail 
services. 
It will set 
minimum 
standards of 
conduct.
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On 9 January 2018 the Commerce 
Commission released its Competitor 
Collaboration Guidelines.

These Guidelines explain the new cartel 
prohibition introduced by the Commerce 
(Cartels and Other Matters) Amendment 
Act 2017 (passed in August 2017). Secondly, 
they explain the exceptions to the cartel 
prohibition. Finally, they explain the pro-
posed regime for clearance applications 
for arrangements falling within the col-
laborative activity exception.

The new cartel prohibitions affect 
arrangements between competitors that 
have the purpose, effect or likely effect of 
“fixing price”, “restricting output” or “allo-
cating markets”. As defined, these terms 
cover many provisions commonly seen in 
joint venture, distribution and franchise 
agreements.

The Guidelines discuss the Commission’s 
interpretation of the new cartel prohibi-
tion. However, the Guidelines are admit-
tedly not comprehensive. For example, 
the prohibition on provisions that “restrict 
output” goes much wider than the particu-
lar example referred to in the Guidelines 
(involving Tasmanian salmon growers who 
sought to reduce fish numbers by 10% in 
2001). Also covered by the prohibition are 
agreements between competitors that 
restrict supply in many other ways. For 
example, an exclusive dealing agreement 
where a manufacturer, who is technically 
in competition with a distributor, requires 
the distributor not to purchase or supply 
competing brands.

The width of the new cartel provisions 
makes the new collaborative activity 
exception and new vertical supply con-
tract exception to cartel conduct vitally 

New Commerce 
Commission Competitor 
Collaboration Guidelines
BY JOHN  

LAND

important. The Guidelines discuss these 
exceptions in some detail.

The Act allows parties to seek clearance 
from the Commission for arrangements 
that include a cartel provision where the 
collaborative activity exception applies. 
Clearance is available if the collabora-
tive activity exemption applies, and the 
arrangement will not substantially lessen 
competition in a market.

The Act specifies a 30 working day 
timeframe for clearance applications. The 
Guidelines notes the the Commission may 
seek extensions to this timeframe. The 
previous draft of the Guidleines included 
an indicative decision-making timeframe 
but this has been deleted. The normal time-
frame for processing clearance applications 
will likely be significantly longer than the 
statutory timeframe.

Some joint venture parties may be 
discouraged from lodging a clearance 
application by their inability to preserve 
confidentiality.

Previously, the Commission had pro-
posed a two stage clearance process aimed 
at preserving confidentiality for as long as 
possible. However, in the Commission’s 

final Guidelines the Commission has 
dropped the proposal for a two stage 
clearance process. Accordingly, the 
Commission’s clearance process will likely 
not include any period of confidentiality 
as to fact. Nor will it include any initial 
assessment by the Commission of whether 
the collaborative activity exception will 
apply. These changes to the Guidelines may 
deter some parties from making clearance 
applications.

In the absence of a clearance, the par-
ties to proposed joint ventures and other 
collaborative arrangements will rely more 
on the advice of their lawyers as to the 
applicability of the collaborative activity 
exception. That puts a heavy onus on legal 
advisers in the application of an excep-
tion that is untested in Australia or New 
Zealand. ▪

John Land is a senior competition law 
specialist and commercial litigator 
at Bankside Chambers in Auckland. 
Formerly a partner of Kensington Swan 
for 20 years, he can be contacted on (09) 
379 1513 or at  john.land@bankside.
co.nz.

Legal Accounting Bureau 
provides comprehensive, 
accurate, efficient and timely 
management of solicitors’ trust 
accounts.
Outsource the management of 
your firm’s trust account. Either 
come to us or we can come to 
you remotely. 

Powered by juniorPartner.
Practice Management software you can trust.

Kathy Kell 
kathy@accountingbureau.co.nz
Ph 09 444 1044 
Fax 09 929 3203 
www.accountingbureau.co.nz

· Save time and money
· Always know your trust account 

is balanced and your month end 
certificates are filed on time

· Our service is completely secure 
and confidential

· Trusted professionals with over 
20 years’ experience

· 72 law firms currently use our 
services

UPDATE
C O M M E r C I A L L AW

U P D AT E  ·  C O M M E r C I A L L AW

2 5

L AW TA L K  9 1 4  ·  F E B R U A RY 2 0 1 8



Employment law is emotional. 
Whether we work with employees, 
unions or employers, we cannot 
escape the demanding nature of 
dealing with feelings about an 
employment relationship problem 
– the phrase “personal grievance” 
seems especially apt. So too does 
the wording of the section used to 
compensate for feelings of “humil-
iation, loss of dignity and injury to 
feelings” (hurt feelings).

Working out what those feelings 
are worth financially counts on 
lawyers understanding our cli-
ent’s emotions, then applying an 
objective and reasoned approach 
to what the Employment Relations 
Authority or Employment Court 
might consider its cash value. 
Several cases and commentators 
have commented on the artifi-
cially low level of remedies in the 
employment jurisdiction. Recent 
guidance from the Employment 
Court in Waikato District Health 
Board v Archibald [2017] NZEmpC 
132 (Archibald) confirms this and 
suggests we can approach the task 
of assessing the level using bands. 
While welcome news for those 
who are regularly called upon to 
make such assessments, it does 
not remove the need to take an 
individualised approach to what 
our clients feel and compare it with 
similar cases.

Archibald
Mrs Archibald worked for the 
Waikato District Health Board 
(WDHB) before the board made 
her redundant at the age of 67. She 
had begun her long nursing career 
within the public health sector over 
52 years prior. The WDHB restruc-
tured her role so that it included a 

Compensating what?
BY LUCIA  

VINCENT

significant amount of travelling, 
triggering the severance payment 
option in the Multi-Employer 
Collective Agreement (MECA) – a 
point the WDHB challenged.

Chief Judge Inglis agreed with 
the Authority that the WDHB had 
fallen short of the obligations under 
the MECA to pay severance after 
inadequately consulting and failing 
to consider genuine concerns Mrs 
Archibald raised about travelling in 
the new role (which she said would 
destroy her), making the new role an 
inappropriate redeployment option. 
It was also held that claiming a dis-
pute over the interpretation of the 
clause relating to any entitlement 
to severance did not preclude Mrs 
Archibald from raising a personal 
grievance in relation to her dis-
missal, nor her wider concerns that 
went beyond solely a dispute about 
the clause (section 103(3) of the 
Employment Relations Act 2000).

The WDHB claimed the Authority 
had awarded excessive compensa-
tion of $10,000 for what was later 
described as “a deep sense of hurt 
that she had not been listened to 
and that her concerns had been 
unceremoniously brushed to one 
side,” feeling cornered and conse-
quently “very upset and anxious,” 
stressed and worried with a “linger-
ing negative impact on her” (at [58]).

Compensating what?
Calculating compensation for hurt 
feelings requires us to consider 
what these feelings actually are. In 
Stormont v Peddle Thorp Aitken Ltd 
[2017] NZEmpC 71 (Stormont), then 
Judge Inglis discussed the distinct 
characteristics of three overlapping 
heads of damage in section 123(1)
(c)(i) of the Employment Relations 
Act 2000, which remedies a 

personal grievance by compensat-
ing financially for hurt feelings of 
an employee who has a personal 
grievance. “Humiliation” means a 
person feels “degraded, ridiculed, 
demeaned, put down or exposed, 
diminishing or damaging their 
status and/or self-worth” (at [105]). 
“Loss of dignity”, as described in a 
Canadian case, relates to human 
dignity – an individual or group feels 
self-respect and self-worth which 
can be harmed by being marginal-
ised, ignored or devalued. “Injury 
to feelings” might be experienced 
when someone feels sad, depressed, 
angry, anxious, stressed or guilty (at 
[106]).

For some clients, describing 
how they feel about being unfairly 
dismissed or disadvantaged might 
seem easy, even cathartic. For 
others, feelings sit well below the 
stoic surface of a seemingly unaf-
fected individual. Delving deeper 
into what impact their employer’s 
actions have had on them is impor-
tant because compensation reflects 
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the injury or loss caused specifically to the employee 
– the particular category of claim could be considered 
largely irrelevant: “… the central issue in terms of the 
quantification process must be the same – namely the 
extent of the injury or loss sustained by the employee 
as a result of the employer’s unjustified action. That 
means that in cases involving a substantially justified 
but procedurally flawed dismissal for redundancy, the 
injury or loss which would likely have followed in any 
event must be put to one side” (Archibald at [64]).

Not enough?
Concern that compensatory awards have “fallen woe-
fully behind” is not new. In Hall v Dionex Pty Ltd [2015] 
NZEmpC 29 (Dionex) (then) Judge Inglis observed that 
“… while there is a need for a degree of consistency with 
other cases, there is a danger of using consistency to keep 
awards at an artificially low level. The starting point must 
be the particular circumstances of the case” (at [88]).

In Rodkiss v Carter Holt Harvey Ltd [2015] NZEmpC 
34, Judge Ford referred to Dionex and followed the 
approach adopted of “endeavouring to fix a fair and 
reasonable amount for compensation bearing in mind 
the recognised need in this jurisdiction for modera-
tion in such awards” ([134]). For a significant claim he 
awarded $20,000 for an unjustified dismissal ([134]), 
accepting it was inappropriate to make separate awards 
for alleged disadvantage grievances (at [132]). This was 
slightly higher than the $18,000 awarded as a global 
compensatory figure for both types of grievance in 
Dionex, reduced by 50% for contribution ([97]).

Levelling bands
In considering the level of compensation to be awarded 
in Archibald, Chief Judge Inglis stated at [62]:

“Assessing compensation is an inexact science. This 
can cause difficulties in terms of ensuring a degree 
of consistency across like cases, while reflecting 
the individual circumstances of the particular case 

Talk to others close to the 
employee to understand the 
impact on them. Use the exper-
tise of medical professionals best 
suited to diagnosing any resulting 
medical conditions. In considering 
the level of compensation to be 
awarded, Chief Judge Inglis noted 
that “Higher awards tend to be 
supported by evidence from third 
parties who have had the oppor-
tunity to observe the impact on 
the complainant or (for example) 
medical records reflecting the 
physical manifestations of the loss 
sustained. However, there is no 
immutable rule that such evidence 
is required” (Archibald, [57]).

For some clients, 
describing how 
they feel about 
being unfairly 
dismissed or 
disadvantaged 
might seem 
easy, even 
cathartic. For 
others, feelings 
sit well below 
the stoic surface 
of a seemingly 
unaffected 
individual.
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before the Court. In arriving at an 
appropriate figure I have considered 
the extent of the injury suffered by 
Mrs Archibald and where it sits in the 
spectrum of cases routinely coming 
before the court. In this regard, I have 
found it helpful in this particular case 
to consider the challenging task of 
assessing compensation in terms of 
a broad analytical framework of three 
bands:
• Band 1 involving low level loss/

damage;
• Band 2 involving mid-range loss/

damage; and
• Band 3 involving high level loss/

damage.”
Chief Judge Inglis assessed the injury suf-
fered by Mrs Archibald as falling around the 
middle of Band 2. In reviewing judgments 
involving compensation, she observed a 
broad range of awards. She agreed with 
Chief Judge Colgan’s description in Wikaira 
v Chief Executive of the Department of 
Corrections [2016] NZEmpC 175 (Wikaira) 
that an award of $20,000 represented a 
moderate amount of monetary compen-
sation – which she awarded. In Wikaira, 
regard was had to “… recent levels of 
awards made by this court and reflecting 
the desirability that these awards should 
be, although not over-generous, neverthe-
less fair, realistic and not miserly” (at [237]).

Justified difference?
In a jurisdiction that favours mediating and 
resolving employment relationship prob-
lems between parties, do we want awards 
to remain at a lower level to encourage 
early settlement? Increasingly critical 
comments in case law indicate the level 
of remedies in the employment jurisdiction 
is still too low.

In Archibald, Chief Judge Inglis cited the 
paper Compensation for Non-Monetary Loss 
– Fickle or Flexible? by Judge Inglis and Liz 
Coats and presented at the Employment 
Law Conference in 2016. This paper is an 
excellent overview of remedy-related 
issues. It mentions, among other things, 
using a banding approach to harmonise 
the employment jurisdiction with the 
Human Rights Review Tribunal. If adopted, 

the bands would span from nil to $10,000 (Band 1), $10,000 to 
$50,000 (Band 2), and $50,000 and over (Band 3).

In Stormont (pre-dating Archibald), Chief Judge Inglis commented 
on the discernible upswing in the quantum of awards of compensa-
tion (at [112]). Still, top end awards fall well short of awards for the 
same type of loss or damage achieved in the Human Rights Review 
Tribunal ([113]). She referred to the bands used by the Tribunal, 
but did not adopt a banding approach, saying “Ultimately each 
case falls to be decided on its own facts, while it is necessary to 
be cognisant of the desirability of broad consistency with other 
cases” ([115]).

Personalising it
Key things to consider when advising clients on likely compen-
sation awards include:
• What is the kind of personal grievance being alleged, and is 

it appropriate to consider a global compensatory amount (as 
opposed to awards for discreet personal grievances) to avoid 
duplication?

• What evidence can you provide of hurt feelings?
• What band might the loss or harm fit into?
• What amount of compensation has been awarded in cases of 

a similar nature?
• Is there anything that might cause your client to be considered 

to have contributed to the situation giving rise to the grievance 
under s 124 of the Act?

The figure awarded in Archibald fitted into, but did not appear to 
refer directly to, the banded figures of the Tribunal. Although it is 
useful to categorise claims for compensation on behalf of clients 
within the bands, we must still consider our client’s individual 
circumstances and compare awards in similar cases if we are to 
realistically assess what might be awarded. ▪

Lucia Vincent  lvincent@webbfarry.co.nz is an associate 
employment lawyer in the litigation team at Webb Farry 
Lawyers. She recently joined the Law Society’s Employment 
Law Committee and is excited to be working on employment 
law issues affecting New Zealanders. 

Providing Professional Indemnity and specialist insurance 
products to the Legal Profession
Visit www.justitia.co.nz for further information and application forms

Or Contact:  Mr Ross Meijer, Aon New Zealand 
04-819-4000 
ross.meijer@aon.com

E M P L O y M E N T L AW  ·  U P D AT E

2 8

F E B R U A RY 2 0 1 8  ·  L AW TA L K  9 1 4



An executor's primary obligation is to carry out 
the terms of the will. Executors owe duties to the 
beneficiaries of the will. However, executors also have 
obligations – in some situations – to potential claimants 
against an estate. A duty of even handedness will exist 
in some circumstances. The exact content of that duty, 
and when it will be owed, can be difficult to determine.

The recent case of Estate of Carson [2017] NZHC 3144 
considered the estate of a father who made no provision 
for his children, with whom he had had no contact since 
his separation from their mother more than 30 years 
prior to his death. One year had passed since the grant of 
probate. His four children were unaware of his death. The 
estate was substantial. The executors of the estate sought 
the court’s directions as to their obligations toward the 
children, who did not have the status of beneficiaries 
of the estate, only the status of potential claimants. 
One of the questions was whether the executors were 
obliged to locate the children and notify them of the 
death of the deceased.

Duty of even-handedness
The law in this area was set out in the case of Sadler v 
Public Trust [2009] NZCA 364, [2009] NZFLR 937, (2009) 
28 FRNZ 474. The starting point is that executors and 
trustees owe a duty to treat beneficiaries even-handedly. 
The Court of Appeal looked at a number of categories 
where executors may also owe such a duty to potential 
claimants against an estate (at [41]):

“(a) A duty of even-handedness extends to potential 
claimants against an estate where an executor is 
aware that they wish to make a claim.
“(b) This duty extends to ensuring that an executor 
does not actively and dishonestly conceal relevant 
material about the estate from potential claimants 
who seek information about the estate.
“(c) We leave open the question of whether the 
duty of even-handedness may extend to those of 
whose claim the executor ought to be aware. We 
also leave open whether any duty of even-hand-
edness to such potential claimants would extend 
to a duty to inform those potential claimants of 
the fact of death.
“(d) There is no general duty on an executor to 

Estate claims – 
Executors’ obligations
BY KIMBERLY  

LAWRENCE

boundaries of the intermediate 
category (c) of Sadler are, or when 
an executor might owe a duty to a 
prospective claimant of whose claim 
they “ought to be aware”, or what 
that duty would extend to.

The recent Carson decision only 
illuminates the issue. After the 
hearing, but before a judgment 
was released, the executors were 
contacted by one of the deceased’s 
children and it was agreed that the 
executors came within category (b) 
of Sadler and a duty of even-handed-
ness was owed. The judgment of the 
court confirmed that they should 
fully disclose estate information to 
the deceased’s children in light of 
the recent contact.

Although the Carson case seems 
extreme in that it dealt with a very 
large estate and an estranged family, 
this type of situation has arisen on 
a number of occasions over recent 
years. Executors dealing with poten-
tial claimants who may be unaware 
of a death will need to carefully 
consider their obligations in the 
particular circumstances. ▪

Kimberly Lawrence  Kimberly.
lawrence@trustlaw.co.nz is a 
solicitor at Wellington firm Greg 
Kelly Law Ltd.

advertise the fact of death or 
to inform all potential claim-
ants of the fact of death. This 
applies even where there may 
be a suspicion (but not suffi-
cient to bring the potential 
claimant within category … 
(c) above) that a particular 
potential claimant may wish to 
make a claim. This means that 
the question left open by this 
Court in Price v Smith [2004] 
NZFLR 329 (see at … (c) above) 
has now been answered in the 
negative.”

In the recent Carson case, the 
trustees of the trust which was to 
receive the residuary estate submit-
ted that there was no duty to notify 
the deceased’s estranged children of 
his death, in circumstances where 
no contact had been made and no 
enquiries were being made in rela-
tion to the estate. That is, that the 
case fell into category (d) of Sadler.

Obligations towards 
potential claimants
It is clear that where an executor is 
aware that a party wishes to make 
a claim against an estate, they 
have certain obligations towards 
potential claimants. These include 
the duties set out at categories 
(a) and (b) of Sadler, and include, 
when litigation has commenced, 
providing relevant information to 
the court (for example, pursuant 
to ss 11 and 11A Family Protection 
Act 1955). Executors who have con-
cealed information from prospective 
claimants who have requested it, 
particularly financial information, 
have been criticised.

However, it is not clear what the 
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It is a characteristic of franchise 
agreements that they are top heavy on 
franchisee obligation and light on fran-
chisor obligation. Having the ability to 
draft the franchise agreement enables 
franchisors to cast franchisor obligations 
in largely discretionary terms and, con-
versely, the franchisee’s role as a set of 
non-negotiable cast iron obligations.

It is not surprising that so many fran-
chisees, when disaffected by franchisor 
non-performance, look to withhold 
payments of fees and pursue grounds of 
termination. Although strong systems, 
which follow and promote best practice 
in franchising, will provide considerable 
ongoing benefits to franchisees, this is not 
the case in every franchise system, and 
sometimes the benefits to franchisees 
can be hard to discern. In these weaker 
systems, the system might be an outdated 
one where there is very little being done 
by the franchisor to update and refresh 
the system. The system may be a troubled 
one, whose star is fading, and a form of 
retrenchment has begun. The franchise 
may have been born of a passing fad, and 
demand for the product has diminished.

Balanced against this, it needs to be 
remembered that not every unhappy 
franchisee complaining that their fran-
chisor is producing nothing of value will 
correspond to a non-performing franchisor. 
In his insightful article “The Six Stages of 
Franchise Relationships” (www.franchise-
chat.com) expert franchise consultant Greg 
Nathan charts the natural stages he has 
observed franchisees go through in the first 
years of operating a franchise. He observes 
that, from initial excitement and joy at the 

What remedies are available 
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opportunity to operate their own business, they can, over the 
course of the next few years, move through phases of waning 
enthusiasm about the franchise to a point where they eventually 
feel disgruntled about having to pay royalties and believe that 
the success of their business is only a result of their own hard 
work. Conversely, if things are not going well, the franchisor is 
inevitably held to blame.

What can be done?
For whatever the reason for franchisee discontent, with franchisors 
often having very little direct obligation at all, there can sometimes 
be very little a franchisee can do when they are unhappy with 
the quality of services provided by the franchisor.

The well-publicised case involving the Club Physical franchise 
system, Health Club Brands Ltd v Colven Botany Ltd [2013] NZHC 
428, highlights the difficulty franchisees face when complaining 
about the “performance of the franchisor” and remains the “go 
to” perfect example of the pitfalls franchisees can fall into when 
choosing to take legal action in response to their perception of 
franchisor failure to perform.

In the Club Physical case, the franchisee pointed to breaches 
of the franchisor’s obligation to provide assistance to the fran-
chisee as grounds to cancel three franchise agreements under 
the Contractual Remedies Act 1979 (now known as the Contracts 
and Commercial Law Act 2017). The franchisee’s argument was 
that the franchisor breached the obligation: “To provide ongoing 
business development assistance and advice in relation to the 
operation of the Club Physical Franchise including a site visit to 
the Premises at least four times in each financial year.”

The allegations levelled by the franchisee against the franchisor 
merit some consideration because they are the sort of complaints 
that franchisees typically raise.

The franchisee alleged that the franchisor’s failings were as 
follows:

(a) It was alleged the franchisor refused to evaluate the group’s 
pricing considering intense competition from other low-cost gyms 
starting up in the Auckland region, and even forced the franchisee 
to shut down initiatives he had introduced to become more com-
petitive. At the same time, it was alleged that the franchisor’s own 
Club Physical gyms were undercutting prices across the rest of the 
group, which created confusion in the market place about the Club 
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Physical offering and undermined the fran-
chisee’s attempts to gain new members.

(b) The franchisee complained of poor 
marketing systems.

(c) The franchisee claimed that attend-
ance at fitness classes provided by the 
franchisor, and charged separately to the 
franchise fee, was very low. The defendant 
said that attendance at classes was falling 
because Health Club Brands did not refresh 
the nature of the classes. This meant that 
the defendants’ gyms lost customers to 
their low-cost competitors.

(d) Finally, the franchisee said that site 
visits were supposed to be carried out 
by the plaintiff at least four times every 
year, whereas the franchisor only visited 
sporadically.

The franchisee duly cancelled the fran-
chise agreements under the Contractual 
Remedies Act, arguing it was entitled to 
cancel the franchise agreements under that 
Act because there was a breach of an essen-
tial term (obligation to assist) and/or the 
effect of the breach was substantial (lack 
of assistance leading to near insolvency 
of the franchisee).

Injunction granted to 
enforce restraint
Winkelmann J did not accept the argu-
ments of the franchisee, and granted the 
franchisor an injunction to enforce its 
restraint, finding [at 43]:

“Having reviewed the evidence, I am 
satisfied that the [franchisee’s] case 
that breaches of contract by Health 
Club Brands justified cancellation is 
poorly supported. [The franchisee’s] 
evidence is, in significant part, con-
fused and contradictory. He complains 
that, despite promises of assistance 
and support being made, [the fran-
chisor] did not visit the clubs or pro-
vide them with any direct assistance 
or training, and that he offered a “total 
lack of support”. But in his affidavit 
he also states that there were in fact 
monthly marketing meetings, that 
he had numerous meetings with 
[the franchisor] in which he raised 
pricing issues with him, and that 
[the franchisor] caused disruption 
by “continuing to exert influence over 
the gym” through Health Club Brands’ 

sales manager, Ms Miles (who is also 
[the franchisor’s] sister-in-law). He 
says that Ms Miles visited the Three 
Kings gym nearly every day. The 
extent of the influence exerted was 
so great that [the franchisee] advised 
the Three Kings’ staff not to discuss 
in-house matters with Ms Miles or 
[the franchisor], and asked staff to 
sign confidentiality agreements. In 
light of this evidence, and even had 
[the franchisor] not responded to the 
allegations made in [the franchisee’s] 
affidavit, it would be difficult to con-
clude that Health Club Brands had 
failed to offer “ongoing business devel-
opment assistance and advice”. [The 
franchisee] may not have liked the 
business development assistance 
and advice, but it seems he received 
it.” (emphasis added)

The emphasis is added because the state-
ment so correctly summarises the state 
of play with many franchisee complaints. 
The reality is many franchisees do receive 
advice, support and assistance, albeit they 
might not agree with it. This is why it is so 
important, before contemplating cancella-
tion, to fully brief franchisees as to exactly 
what advice/support/assistance they have 
received. Franchisees can sometimes be 
blinded by their perceptions they are doing 
all the work and the franchisor does noth-
ing helpful. At the bottom of many of these 
types of complaints is often an inevitable 
acknowledgement that they have received 
advice and input from the franchisor, but 
simply did not like it, much less take it.

The outcome in the Club Physical 
decision was that the franchisee could 
no longer trade. Nor was it part of the 
franchise system because the franchisor 

had cancelled the agreements when it 
received the franchisee’s purported notice 
of cancellation. This would have had 
drastic commercial consequences for the 
franchisee.

The decision would certainly have been 
welcomed by franchisors. The effect on a 
franchise network (and the franchisor’s 
business) of a franchisee, without warn-
ing, cancelling on weak grounds and then 
rebranding overnight can be devastating, 
not only for the franchisor but also for the 
other franchisees who are all looking to 
the franchisor to do something to pull the 
renegade franchisee in line.

Conclusion
In conclusion, when giving advice to fran-
chisees who are unhappy with franchisor 
performance, lawyers should critically 
examine, against the evidence, not only the 
nature of the actual obligations of the fran-
chisor (if any) but also the details around 
any alleged lack of advice, assistance, 
support and the like. If the contractual 
obligations of the franchisor are couched 
in very discretionary terms, it is going to 
be very hard to prove any breach, and in 
particular where, at the bottom of it all, the 
franchisee simply does not like the advice 
and support they have received. ▪

Deirdre Watson  Deirdre.a.watson@
xtra.co.nz is a barrister specialising in 
franchising disputes. She regularly pre-
sents and lectures on franchise issues, 
appears and acts regularly as counsel 
in franchising disputes and is a board 
member of the Franchise Association of 
New Zealand. This article is the third in 
a three-part series on aspects of fran-
chising law.
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What happened in the land of intel-
lectual property in 2017?

Legislation
There were some legislative developments, 
which can be unusual in intellectual prop-
erty in an election year.

Geographical Indications (Wine 
and Spirits) Registration Act 2006

The Geographical Indications (Wine and 
Spirits) Registration Act 2006 came into 
force on 27 July 2017.

The Act allows wine and spirit makers 
(but does not cover food like feta cheese 
and parma ham) to register their “geo-
graphical indication” provided they can 
show that their products have particular 
characteristics that are attributable to that 
region.

Registration of a geographical indication 
is different to a trade mark in that anyone 
can use the geographical indication pro-
vided they can demonstrate their products 
meet the criteria set out in the geographical 
indication registration.

The geographical indications register 
is managed by the Intellectual Property 
Office of New Zealand (IPONZ) and so far 
25 applications have been made, including 
Waiheke Island, Marlborough, Central 
Otago, Napa Valley, Prosecco, Scotch 
Whisky and Cognac.

Review of the Copyright Act 1994

In June 2017 the National-led government 
announced a review of the Copyright Act 
1994. One of the main aims of the review 
is to ensure that the Act adequately deals 
with advances in technology, particularly 
the digital environment.

Kris Faafoi is now the minister respon-
sible for the review and has signalled his 

Intellectual Property 
highlights for 2017
BY KATE 

DUCKWORTH

support for it to continue. The Ministry of 
Business, Innovation and Employment is 
preparing an issues paper, which is likely 
to be released for public consultation in 
the first half of 2018. A three-month con-
sultation period will follow.

Case law
Procedure

2017 was dominated by procedural and 
interlocutory cases in the intellectual 
property realm – applications for further 
and better discovery, applications to 
amend pleadings, confidentiality, exten-
sions of time and what “extraordinary 
circumstances” for obtaining an extension 
means, varying interim injunction orders 
and orders to remove counsel on the basis 
of conflicts of interest – to name some of 
the issues.

A bad year for trade mark owners

In the trade mark world, it was a bad 
year for trade mark owners. National 
Mini Storage, an Auckland-only storage 
company, was unable to stop National 
Storage, an Australian company, enter-
ing the New Zealand market as National 
Storage (National Mini Storage Ltd v 
National Storage Ltd [2017] NZHC 1775 (31 
July 2017)).

Omega, the maker of 
watches, and owner of 
this trade mark , was 
unable to prevent reg-
istration of this trade 
mark (Omega SA (Omega 
AG) (Omega Ltd) v Guru 
Denim Inc [2017] NZCA 
81 (27 March 2017)).

MAN Truck and Bus, 
the owner of the following trade mark , 
was unable to prevent registration of the 
next trade mark for trucks (Man Truck & 

Bus AG v Shaanxi Heavy-Duty Automobile Co. 
Ltd [2017] NZHC 2821 (20 November 2017)).

Monster Energy, the owner of the 
UNLEASH THE BEAST trade mark was 
unable to prevent the registration of 
the trade mark (Monster 
Energy Company v Ox 
Group Global Pty Ltd 
[2017] NZHC 2393 (29 
September 2017)).

Eminem

The intellectual property case that captured 
the most media attention in the past 12 
months was the decision in Eight Mile Style, 
LLC v New Zealand National Party [2017] 
NZHC 2603 (25 October 2017). This was 
a tough time for the National Party with 
the High Court issuing its ruling against it 
within 10 days of the coalition talks con-
cluding and Labour, New Zealand First and 
the Greens forming a government.

The High Court ruled that the National 
Party’s theme music from a television 
advertisement in the 2014 election 
infringed the copyright related to Eminem’s 
Lose Yourself song. The two pieces were con-
sidered “strikingly similar”. The National 
Party has appealed to the Court of Appeal.

Resmed and Fisher & 
Paykel Healthcare

What is likely to be a theme for 2018 is the 
litigation between medical device market 
leaders Resmed and Fisher & Paykel 
Healthcare. These two rivals currently have 
proceedings on foot in the United States, 
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Germany, the United Kingdom, Australia 
and New Zealand. The litigation mostly 
concerns patents protecting masks used 
for obstructive sleep apnea therapy.

Resmed also filed proceedings at 
the United States International Trade 
Commission asking the trade body to 
investigate and stop Fisher & Paykel 
Healthcare importing its sleep masks into 
the US. Resmed withdrew the proceedings 
in 2017. It is thought that Resmed will re-file 
the proceedings.

In December 2017 Fisher & Paykel 
Healthcare extended the litigation to 
Australia by filing against Resmed for 
infringing patents covering flow genera-
tors, ventilators, tubing and humidifiers.

Sky and TVNZ, MediaWorks and NZME

Another dispute that was set to dominate 
the law reports in 2018 was that between 
Sky and TVNZ, MediaWorks, Fairfax and 
NZME over the reproduction of material for 
the purpose of reporting on current events.  
The claim was initially filed as an interim 
injunction against Fairfax in relation to 
news reporting on the 2016 Olympics, 
the question being how much can you 
reproduce as reporting when you are not 
the rights holder to the content, known 
as “fair dealing”.  Sky alleged that TVNZ, 
MediaWorks, Fairfax and NZME used 
too much content in their reporting, Sky 
having the exclusive coverage rights from 
the International Olympic Committee.  

Sky lost its interim injunction, but it did 
force news reporters to change how much 
content they were showing.  A practical 
victory for Sky at least.  A confidential 
settlement with MediaWorks and Fairfax 
has been announced.  The substantive 
proceedings against TVNZ and NZME are 
still on foot and due to be heard this year.

Kim Dotcom

We are also likely to see more from the 
courts in relation to Kim Dotcom. The 
latest is the High Court decision Dotcom v 
District Court at North Shore [2017] NZHC 
3158 (15 December 2017). The long history of 
this case is that the District Court first exe-
cuted warrants in January 2012 on request 
from the United States in a bid to extradite 
Mr Dotcom and his business partners to 
face copyright claims over the file sharing 
website megaupload.com. Ever since Kim 
Dotcom has opposed his extradition.

In 2015 the District Court ruled that 
the entrepreneur should be extradited. 
Mr Dotcom unsuccessfully appealed that 
decision to the High Court. He has appealed 
that decision and it is due to be heard in 
the Court of Appeal in early February 2018.

The most recent decision from the High 
Court relates to a strike out application by 
the United States for seven of the eight 
causes of action in judicial review proceed-
ings brought by Mr Dotcom.

The judicial review proceedings are largely 
focused on the original warrants issued by 

the District Court. The Supreme Court has 
already ruled the warrants valid. The United 
States sought strike out on the basis that 
the causes of action disclose no reasonably 
arguable cause of action or are an abuse of 
process, largely because the issues have been 
dealt with by the Supreme Court or are the 
subject of the appeal to the Court of Appeal.

The High Court agreed with the US. The 
judicial review proceedings were said to 
be seeking to relitigate matters determined 
by the Supreme Court already, or on appeal 
to the Court of Appeal. The judicial review 
proceeding remains live in relation to just 
the eighth cause of action and is listed for 
mention in early February 2018.

2018?
2018 looks set to be an interesting year 
for intellectual property train-spotters, 
assuming the Copyright Act review and 
the on-going litigation between Resmed 
and Fisher & Paykel Healthcare, Sky and 
TVNZ, MediaWorks, and NZME and the 
National Party and Eight Mile Style move 
with reasonable pace. We will no doubt 
see many of the interlocutory cases that 
dominated the reports in 2017 result in 
substantive decisions. ▪

Kate Duckworth is an intellectual 
property lawyer and patent attorney. 
She can be contacted at  kate@
kateduckworth.co.nz and  www.
kateduckworth.co.nz.
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Shortly after the coalition 
government was announced, it 
declared that one of its priorities 
was to restrict the purchase of 
houses by overseas buyers. There 
was some general surprise when 
it was announced that this would 
be by amending the definition 
of sensitive land in the Overseas 
Investment Act 2005, as the Act is 
generally seen as being based on a 
consenting or permissions system, 
rather than on a system of complete 
prohibition. There was comment 
that there would be an exemption 
for new builds.

The Overseas Investment 
Amendment Bill received its 
first reading in Parliament on 19 
December 2017. Submissions closed 
on 23 January 2017. This article 
outlines the key points in the bill, 
including the new restrictions on 
the acquisition of residential land by 
overseas persons, the three exemp-
tion tests, the expanded powers of 
the Overseas Investment Office 

Overseas Investment 
Act Changes
BY THOMAS  

GIBBONS

1 of the Overseas Investment Act. Licences in flat or 
office-owning companies will also count as residential 
land. This ultimately puts some onus on territorial 
authorities to determine residential land though their 
district valuation rolls.

The definition of ‘ordinarily resident in New Zealand’ 
will also be amended – for the purposes of residential 
land purchases – to require a permanent resident’s 
visa, at least one-year’s residence in New Zealand, and 
presence in New Zealand for at least 183 days in the 
past year.

Overseas persons will be able to buy sensitive res-
idential land in some circumstances – ie, where they 
meet one of three tests. These tests are outlined below.

Three tests: commitment, 
increased housing, and benefit
The first can be called the ‘commitment’ test: where 
the overseas person is a New Zealand citizen, ordinarily 
resident in New Zealand, or a qualifying individual meet-
ing appropriate regulatory requirements. A qualifying 
individual must meet (or be likely to meet) stipulations 
relating to occupation as a main home, or on-sale within 
12 months of a trigger event, which is to be defined by 
regulations. That is, the commitment test is partially a 
residency test, but also extends beyond that. See ss 16A-
16B, within clause 11.

The second can be called the ‘increased housing’ test: 
that the overseas person can meet, or is likely to meet, 
increased housing and on-selling outcomes. Consent 
under this limb must include conditions requiring either 
increased residential use and on-sale, or construction/
extension and operation of a ‘long-term accommoda-
tion facility’. A long-term accommodation facility is a 
retirement village, rest home, student, hostel, or similar 
operation, but not a hospital, hotel, motel, campground, 
or other operation excluded by regulations.

For these purposes, increased residential use and 
on-sale means that there is an increase in the number 
of residential dwellings on the land (including from zero), 
or construction/extension of a long-term accommoda-
tion facility, or development works that support these 
things. The phrase ‘development works’ is defined within 
the section, and includes provision of infrastructure 

(OIO), and the certificate of compli-
ance that lawyers and conveyancers 
will be required to provide.

Intention
The background notes to the bill 
record that its general intention is 
to ensure that persons not ordinarily 
resident in New Zealand are not able 
to purchase existing houses or other 
pieces of residential land. This will 
be achieved by treating properties 
that are classified as ‘residential’ 
or ‘lifestyle’ for rating valuation 
purposes as ‘residential land’, and 
so ‘sensitive land’ under schedule 

or buildings, alteration, demoli-
tion, and preparatory site works, 
but does not include subdivision 
without other development works. 
The relevant land must also be 
sold within a specified period. The 
essence here is that residential land 
can be acquired for development, 
developed, and on-sold, without 
falling foul of the restrictions that 
apply to the purchase of an existing 
residential house. See ss 16C-16D, 
within clause 11.

The third can be called the ‘ben-
efit’ test. This is based on existing 
legislative provisions, and has three 
parts: that the overseas investment 
will benefit New Zealand, as deter-
mined by the relevant Ministers 
under s 17; that in relation to 
non-urban land over five hectares, 
the benefit will be substantial and 
identifiable; and that in relation to 
residential land, the mandatory 
conditions will, or are likely to be, 
met. These conditions must relate to 
either increased residential use and 
on-sale, or construction/extension 
and operation of a long-term accom-
modation facility (as above); that 
the land will be sold in a specified 
period; or that the land will not be 
used for residential dwellings or a 
long term accommodation facility 
while held by the overseas person. 
See ss 16E-16F, with reference to 
s16D, all contained within clause 11.

The relevant test a person is 
seeking to rely on must be stated. 
A standing consent may also be 
granted, allowing a person to gain 
consent before a particular resi-
dential land transaction is contem-
plated, as long as certain conditions 
are met. Some automatic conditions 
of consent are stated, and the mon-
itoring and investigatory powers 
of the OIA have been clarified. See 
clauses 13-18.

Overseas Investment 
Office Powers
Under the bill, the information 
gathering and enforcement powers 
of the OIO will also be expanded. 
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Besides better powers to seek information under the 
revised s 41(1), new provisions relate to the effect of 
proceedings, the effect of a final decision relating to 
unlawful conduct, confidentiality, publication and 
disclosure. See ss 41A-41D, within clause 25.

More significantly, the OIO is given powers to dispose 
of land where there has been a contravention of the 
Act, an offence, or failure to comply with an exemption 
or condition. The Office may give a notice requiring 
disposition, with the Office’s grounds and reasons. 
The landowner may avoid liability by disposing of 
the property within the time specified in the notice, 
unless the landowner has provided false or misleading 
information. Others involved in a breach – the term 
‘involved’ is defined – may also have liability, including 
civil penalties up to three times the quantifiable gain. 
See ss 41E-41F, within clause 26, and amendments to 
s 48 within clause 28.

Conveyancing certificate
Perhaps most controversial for lawyers is the require-
ment to provide a certificate under the new s 51A, 
contained in clause 31. Where a lawyer or registered 
conveyancer is providing conveyancing services to a 
person acquiring residential land, before the acquisition 
takes place, the lawyer or conveyancer must provide a 
certificate that, to the best of the lawyer’s or convey-
ancer’s knowledge, the completion of the transaction 
will not contravene the Act. This certificate must be kept 
for seven years. Failure to comply with this section is 
an offence, with a maximum penalty of $20,000. This 
places a significant onus on property lawyers, who are 
generally reliant on client instructions for information, 
and must now act as gatekeepers in respect of purchases 
by overseas persons.

Further changes
There are additional administrative matters, such as a 
requirement for a consent holder to provide an address for 
service, and keep this updated. Notices may be served on 
this address. See ss 54, 54A, 55 and 55A, within clause 32. 
Other provisions expand the power to make regulations, 

and insert a new schedule 1AA relat-
ing to transitional provisions.

Conclusion
The new government has moved fast 
in seeking greater regulation of over-
seas investment in New Zealand, 
particularly around purchases of 
existing residential housing. There 
are tightened requirements around 
residency, and new tests around 
commitment to New Zealand, pro-
vision of increasing housing, and 
benefits to New Zealand. The market 
remains open to overseas buyers 
who will develop and on-sell, while 
the Overseas Investment Office has 
greater policing powers.

While the regulator will have 

these powers, it is fair to say that 
lawyers will have greater policing 
responsibilities. These have not been 
sought: they have been imposed. 
They increase the compliance 
requirements and risks to lawyers 
involved in conveyancing trans-
actions, even ones that would be 
otherwise straightforward. As such, 
the detail of the bill and its tests 
warrant close attention. ▪

Thomas Gibbons  thomas.
gibbons@mccawlewis.co.nz 
is a director at Hamilton firm 
McCaw Lewis, and the author 
of A Practical Guide to the Land 
Transfer Act (LexisNexis NZ Ltd, 
2018).
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The Supreme Court recently considered the 
application of economic disparity under section 15 of the 
Property (Relationships) Act in Scott v Williams [2017] NZSC 
185. The issue to be determined in respect of s 15 was 
whether the amount awarded to Ms Scott was correct.

Section 15 provides the court with the power to order 
compensation from relationship property in cases where, 
at the end of the relationship, the income and living 
standards of one partner are likely to be significantly 
higher than that of the other partner, as a result of the 
division of functions during the relationship.

Relevant background
Mr Williams spent most of his career as a partner in a 
law firm. Ms Scott was qualified as an accountant and 
later completed a law degree. Within a year of working 
as a lawyer, Ms Scott gave birth to the couple’s first 
child and stopped working completely upon the birth 
of their second child, who required significant medical 
treatment. From this time on, Ms Scott was the primary 
caregiver for the children and also provided part-time 
accounting services to Mr Williams’ law firm. Ms Scott 
stopped working to assist with a development on the 
parties’ section, which did not eventuate.

During the marriage, the couple built up a substantial 
pool of assets. After separation, Ms Scott initially worked 
for an accounting firm but resigned due to the stress of 
the court proceedings. By the time of the hearing, Ms 
Scott was running her own homeware and gift business.

The main issues faced by the Supreme Court in respect 
of s 15 were:
• Whether a different methodology should be used in 

determining the section 15 claim; and
• Whether the approach taken by the Court of Appeal 

was correct.

Section 15 methodology
The Supreme Court held the view s 15 has been applied 
inconsistently in the past and courts have taken a restric-
tive approach in assessing the division of functions. In 
evaluating the correct methodology, the Supreme Court 
enquired into a number of various aspects of s 15, which 
are detailed as follows.

The Supreme Court’s approach 
to economic disparity claims
BY SHARON 

CHANDRA

Presumption of causation
The causation element is the first step in a s 15 claim. It 
relates to the fact that the disparity in income and living 
standards must be caused by the division of functions 
within the relationship. The Supreme Court approved 
of the approach taken in X v X [Economic disparity] 
[2009] NZCA 399, [2010] 1 NZLR 601, where causation 
was presumed on the basis that the required division 
of functions existed along with a disparity in income 
and living standards. The Supreme Court noted such a 
presumption would be particularly difficult to rebut in 
the case of long term relationships.

Examples of ways in which the presumption could 
be rebutted in long-term relationships include the 
career partner receiving an inheritance and that being 
the reason for the disparity, or the non-career partner 
developing a debilitating illness during the relationship. 
In short relationships, the presumption will still apply, 
however, it will be easier to rebut by demonstrating the 

cause of the disparity is something 
other than the division of functions.

Quantum of 
compensation
After the element of causation is 
met, the next stage of a s 15 inquiry 
is the quantum of compensation. 
To date, there have been two 
approaches (which are not mutu-
ally exclusive) in assessing the 
quantum of s 15 compensation. 
The first is the diminution method, 
whereby the non-career partner’s 
income-earning ability is reduced as 
a result of the division of functions. 
The second is the enhancement 
method, whereby the career part-
ner’s income-earning ability has 
been enhanced by the division of 
functions.

The Supreme Court extended 
a word of caution in stating the 
quantum of compensation should 
be just sufficient to address the 

Examples of 
ways in which 
the presumption 
could be rebutted 
in long-term 
relationships 
include the career 
partner receiving 
an inheritance 
and that being 
the reason for the 
disparity, or the 
non-career partner 
developing a 
debilitating 
illness during the 
relationship. 
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disparity and not go so far as to 
reverse the disparity. This was one 
of the reasons the Court of Appeal 
in X v X (at [234] to [243]) halved 
the compensation. The approach 
to date appears to have created an 
assumption of halving based on X v 
X. The Supreme Court, however, was 
clear to state that halving will not 
always be appropriate. Halving is 
only appropriate if it is necessary to 
ensure the disparity is not reversed.

Other relevant factors
The Supreme Court also looked at 
what types of factors will be rel-
evant in determining the level of 
compensation under s 15. Factors 
such as whether the division of 
functions existed for only part of the 
relationship will be relevant, as will 
the existence of a disparity at the 
commencement of the relationship.

The Supreme Court considered 
the situation of a non-career partner 
having children early in the relation-
ship and not having the opportunity 

to develop a career. While assessing 
the non-career partner’s projected 
income in such a situation will be 
difficult due to the lack of obvious 
career path, that will not be a bar 
to compensation under s 15.

The argument that a nanny could 
have been hired to undertake the 
role of the non-career partner is 
one that is commonly advanced. 
The Supreme Court rejected the 
assertion that a nanny could have 
been hired in place of Ms Scott on 
the basis that it would diminish 
the importance of Ms Scott’s con-
tributions and fail to respect the 
decision made by the parties during 
the relationship.

Another commonly advanced 
argument by the career partner is 
that it is their individual attributes 
or characteristics that is the real 
cause of the disparity, not the divi-
sion of functions. The Supreme Court 
held the view such an argument is 
misdirected and largely irrelevant. It 
will only be relevant in some limited 

situations, for example, in relation-
ships of short duration or where the 
income-earning partner’s career is 
already well-established prior to the 
commencement of the relationship.

Factors considered by 
the Court of Appeal

The Supreme Court was required 
to consider whether the factors 
taken into account by the Court of 
Appeal in determining the quantum 
of compensation were relevant. The 
factors considered by the Court of 
Appeal were:
• The pool of relationship property;
• Investment income;
• Post-hearing gains from relation-

ship property;
• The amounts of orders in other 

cases;
• Retirement dates of the parties.
The Supreme Court held the only 
factor relevant to the quantum of a 
s 15 claim was the retirement dates 
of the parties, which is relevant to 
the extent of determining the end 
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date for projected income. The Supreme Court’s view 
was none of the other factors should have been taken 
into account by the Court of Appeal.

The Supreme Court noted the pool of relationship 
property will only be relevant in placing a limit on the 
amount of compensation that can be ordered. Assessing 
compensation on the basis of a percentage of the total 
net pool therefore no longer appears to be relevant.

To recognise the irrelevant factors considered by 
the Court of Appeal, the Supreme Court reduced the 
quantum of the s 15 order.

Diminution method
The first step under the diminution method is to calculate 
the non-career partner’s actual income as compared with 
their projected income, based on their experience and 
qualifications. The end date which should be used will 
be the earlier out of when the non-career partner retires 
or when the disparity in income and living standards 
ceases. The Supreme Court held the view that lifestyle 
choices made after separation will not reduce the pro-
jected income figure.

A contingency rate is often applied to projected income 
to account for the possibility that level of income may 
not be achieved due to various contingencies. This was 
the approach taken in X v X, where a contingency rate 
of 35% was applied. The Supreme Court was somewhat 
cautious of the fact that the experts in this case appear 
to have used 35% as a benchmark. The Supreme Court’s 
view was that projected income should be realistic 
from the outset in order that a contingency discount 
is not necessary. A contingency discount should only 
be necessary to account for matters such as sickness, 
death or redundancy and should be significantly less 
than the 35% used in X v X.

The Supreme Court was clear to note the discount 
rate applied in X v X was specifically determined for the 
circumstances of that case and should not be used as a 
benchmark. The Supreme Court accepted the argument 
that no contingency discount is applicable from the 
date of separation to the date of hearing if none of the 
contingency events have occurred.

Enhancement method
Under the enhancement method, Ms Scott’s projected 
income was higher than Mr Williams’ notional income. 
Given the projected income had already been taken into 
account under the diminution method, the Supreme 
Court’s view was that sufficiently compensated for any 
disparity that had arisen.

In addition, Ms Scott’s contributions were held to have 
been primarily in relation to Mr Williams’ law firm rather 
than his notional income. On that basis, Ms Scott had 

already received her share of Mr Williams’ law firm and 
super profits. No further compensation should therefore 
be required in respect of the enhancement claim.

Summary of approach to section 15
In general terms, the following can be discerned from 
the Supreme Court’s approach to s 15:
• In long term relationships, if a disparity in income 

and living standards exists along with the relevant 
division of functions, causation is presumed in the 
absence of compelling evidence to the contrary.

• Halving the projected income of the non-career part-
ner is not to be undertaken as a matter of course 
and is only appropriate in ensuring the disparity is 
not reversed.

• The level of compensation is to be assessed at the 
date of separation, not the date of hearing.

• Relevant factors in assessing quantum include 
whether the division of functions only existed for part 
of the relationship and whether the disparity already 
existed at the commencement of the relationship.

• Arguments such as a nanny could have been hired 
in place of the non-career partner or the individual 
attributes of the career partner being the real cause 
of the disparity will be of limited relevance.

• The contingency rate used in X v X is too high and a 
lower rate should ordinarily be applied.

• No contingency discount should be applied between 
the date of separation and the hearing date if none 

of the contingency events have 
occurred.

• The pool of relationship prop-
erty is only relevant in placing 
a cap on the quantum of s 15 
compensation.

• The amounts of orders in other 
cases will be of no relevance as 
each case is specific to its own 
facts.

• The retirement dates of the parties 
will be relevant in determining 
the period of time for which the 
projected income of the non-ca-
reer partner should apply.

• There is no one method, formula 
or approach that can be applied 
as it will depend on the individual 
circumstances of each relation-
ship. ▪

Sharon Chandra   sharon.
chandra@turnerhopkins.co.nz is a 
senior associate at Turner Hopkins.
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The argument-as-war metaphor 
and the one-day mediation are 
problematic methods for resolving 
disputes – but what do we replace 
them with?

One of the pillars of better com-
munication is getting connected. 
When connection is considered an 
important part of resolving disputes, 
we can more easily identify the alter-
native approaches available to us.

Early versus late 
stage mediation
Early stage mediation, before litiga-
tion even starts, has many benefits. 
Its form is different from one-day 
late stage mediation – the process 
will take longer, often extending over 
numerous meetings across several 
days, weeks or months. The tone of 
engagement is also different, with 
the parties working closer together 
in open dialogue, looking for creative 
solutions that are not available later.

For parties that must keep work-
ing together, contract together, or 
otherwise stay in a relationship, 
early-stage mediation produces 
results. Parties are focused on 
working together rather than 
defending their positions. Early in 
the process, parties can listen to 
each other better, and can more 
easily understand each other’s 
point of view.

Litigation between friends, neigh-
bours, and business partners typi-
cally destroys the relationship. Early 

Changing the 
way we argue
Part 4 – Connected 
mediation in action
BY PAUL  

SILLS
mediation is a natural fit if there is 
a desire to preserve a relationship.

Collaborative 
dispute resolution
A dispute is a problem to be solved 
together, not a combat to be won.

The basic theme of collaborative 
dispute resolution is that, with or 
without the advice of lawyers, the 
parties agree to scrap the idea and 
principles of the adversarial system 
of law. Instead, the parties commit 
to working together at every phase 
of their dispute resolution process 
in a collaborative, cooperative mode 
to resolve the dispute.

The idea is for the parties and 
their advisers to gather around a 
table and discuss how they can 
collaborate and cooperate in the 
various aspects of their particular 
dispute and resolution process. The 
idea is to resolve the dispute in an 
atmosphere of honesty, cooperation, 
integrity and professionalism, seek-
ing an objectively fair result.

It is essential that the parties 
commit to a standard of good faith, 
particularly with respect to the dis-
closure of key information – good 
faith cooperative responses to all 
good faith disclosure requests.

Utilitarianism
A utilitarian approach may assist 
us to transform from an adversar-
ial model of dispute resolution to a 
connected model.

Utilitarianism is a philosophy 
developed by Jeremy Bentham 
and John Stuart Mill in the 1860s. 
Although not a complete answer, it 

offers a possible framework to help us fairly and ration-
ally resolve disagreements, especially those with a moral 
or value based component to them.

In brief, utilitarianism dictates that we should choose 
the solution that maximises happiness and reduces the 
suffering in society at large. Under utilitarianism, the moral 
value of an action is determined only by its outcome.

Our conditioning, emotions and biases normally 
prevent us from applying utilitarian logic consistently. 
However, if creating the greatest amount of happiness 
is the focus or goal, then that can assist us in working 
towards a morally correct action

Six utilitarian rules for resolving conflict
1 Question your moral instincts: Do not rely upon your 

moral instincts alone. Try taking the outsider’s view 
of the issue, and remember that your moral instincts 
will reflect your conditioning.

2 Avoid appeals to rights and duties: Too often people 
try to win moral arguments by asserting their legal 
rights, or calling on others to meet their obligations 
(ie, the adversarial model). Such a standpoint will 
bring any discussion to a quick end.

3 Focus on the facts: Before forming views on things 
we do not fully understand, we should seek objective 
evidence about how those issues would actually play 
out in the real world. We should require our counter-
parts to do the same.

4 beware biased fairness: We all have incentives to 
view proposals that favour our side as fair. We need 
to look beyond this bias and consider each party’s 
perspective. Is it actually fair?

5 Use a common currency: At a fundamental level, 
all of us want to be happy and to be treated well by 
others (Christians’ Golden Rule). Such desires form 
a “common currency” that allow us to negotiate 
principled compromises.

6 Make small sacrifices: The logical conclusion of 
utilitarianism is that those who have resources to 
spare should share whatever they can with those in 
need. Few are willing to make such a sacrifice in the 
modern world, but we can at least strive to be more 
generous towards others.

Conclusion
The most beneficial approach for parties involved in conflict 
is one that addresses fully the concerns of both parties, and 
finds a mutually satisfactory solution to the cause of the 
conflict. This connected/collaborative approach is viable 
and important, particularly when the issues are critical, 
and the parties wish to maintain an ongoing relationship. ▪

Paul Sills  paul.sills@paulsills.co.nz is an Auckland 
barrister specialising in commercial and civil litigation. 
He is also an experienced mediator.
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With 'Phase Two' of the Anti-Money 
Laundering and Countering Financing of 
Terrorism Act 2009 (AML/CFT Act) set to 
bring lawyers into the regime, sole prac-
titioners, partners and practice managers 
in firms throughout the country are con-
sidering how they can best comply with 
the AML/CFT Act, from 1 July 2018.

The AML/CFT Act requires all firms 
who may engage in 'specified activities' 
to describe in their AML/CFT compliance 
programme how they will conduct training 
on AML/CFT matters for 'senior managers', 
the AML/CFT compliance officer, lawyers 
and any other staff engaged in AML/CFT 
related duties. Accordingly, all who interact 
with clients, handle funds or otherwise 
assist with compliance should also be 
aware of their AML/CFT obligations and 
receive training.

Three key questions for any training 
programme are:
• Who needs training?
• What do they need training on?
• How are they going to get that training?

Who needs training?
The key groups of people who require 
training are:

Front-line staff: Partners, directors and 
staff who deal with clients, handle funds 
and otherwise assist with AML/CFT com-
pliance. This may include finance team 
staff, lawyers, law clerks, legal executives 
and secretaries.

Senior management: The AML/CFT Act 
defines this, in relation to a reporting entity 
that is not a company, as a person who 
occupies a position comparable to that of 
a company director. For a law firm this 
may include partners and other persons 
who occupy a position of influence over 
the management or administration of the 
firm (such as a CEO or CFO).

Preparing for AML/
CFT: Training staff
BY LLOYD KAVANAGH AND HARTLEY SPRING

Compliance Officer: The person 
appointed under section 56 of the AML/CFT 
Act to administer the AML/CFT programme 
for a reporting entity.

What do they need 
training on?
People performing different roles need 
different training.

Front-line staff

Training for front-line staff should be 
broken down into stages – initially, you 
should explain why you are organising this 
training and give them a basic background 
of what AML/CFT is as some staff mem-
bers may not understand the basics about 
money laundering and terrorism financing, 
or the role that lawyers play.

Training should also focus on what staff 
need to do on a day-to-day basis. Use real 
life scenarios from your firm such as:
• When to do customer due diligence 

(CDD), ie, is the firm applying CDD to 
all clients on inception, or only when 
they instruct on a specified activity?

• How to identify and verify a client’s 
identity (ie, CDD)?

• What to say when a client does not want 
to produce identity documents?

• What the systems are to identify suspi-
cious activity?

• What to do when you encounter poten-
tially suspicious activity?

• What records need to be kept?
• What are the firm’s internal policies on 

AML/CFT?
• What penalties might apply to them and 

the firm if they don’t comply with the 
AML/CFT Act?

For every question, give an answer and an 
example response. Consider having staff 
role-play using the example to put training 
in to action.

Senior management

In addition to the training requirements 
for front-line staff, senior managers need 
to understand their additional responsibil-
ities, the liability they may face under the 
AML/CFT Act if they fail to comply, and the 
steps being taken by their firm to ensure 
compliance.

Additional topics for senior managers 
could include:
• Key judgement calls eg, when risk 

requires extra CDD, when to reject a 
client who is a PEP (politically exposed 
person)?

• Personal responsibilities and obligations 
as a senior manager of a reporting entity.

• The content of an AML/CFT annual 
report.

• The timing of the next independent audit 
of the AML/CFT programme, and what 
is the likely outcome?

• How is the compliance officer perform-
ing, and do they need additional training 
or resources?

• How are they kept informed of the firm’s 
AML/CFT compliance?

Compliance officer

The compliance officer needs the most 
in-depth training as they have the most 
obligations. As well as the training for 
senior management and front-line staff, 
the compliance officer needs to understand 
their specialist tasks including how to:
• Monitor ongoing training and oversight 

responsibilities.
• File suspicious activity reports to the 

Financial Intelligence Unit of the New 
Zealand police using the GoAML online 
portal.

• Prepare and submit the AML/CFT annual 

AML/CFT
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report, the independent audit, and 
other specialist tasks to their AML/CFT 
supervisor.

• Communicate with their AML/CFT 
supervisor – for lawyers this is the 
Department of Internal Affairs (DIA).

How are they going to 
get that training?
Training should not be an allocated hour 
or two each year where all staff listen to 
a lecture on AML/CFT. Training is ideally 
interactive and regular to achieve under-
standing. It can take a variety of forms, 
including:

Presentations and seminars by the 
compliance officer, an external consultant 
or an AML/CFT specialist lawyer.

E-learning and interactive online mod-
ules for staff to complete. Presentations 
and seminars are easy to run, but risk 
staff not being engaged. While you can 
show that a presentation was conducted, 
it is difficult to judge what staff have 
actually learned. Interactive e-learning 
modules that require staff to complete 
tests or modules, such as the Safetrac 
online training programme prepared by 
MinterEllisonRuddWatts, allow you to 
audit how successful your training has 
been.

Regular discussions about AML/CFT 
issues in staff meetings. Make it a regular 
agenda item for staff to bring up any AML/
CFT issues they encountered or any activity 
that could be suspicious (keeping in mind 
the prohibitions on disclosing information 
related to a suspicious activity report). By 
regularly drawing attention to AML/CFT 
issues, you reduce the risk that obligations 
are forgotten until the annual report is due.

Regular updates and communications sent to staff. AML/CFT 
training takes time from the staff involved, both in organising and 
attending training. Emailing newsletters and reminders about 
AML/CFT issues on topical issues is an easy way for your business 
to help keep AML/CFT top of mind for staff.

Need help?
Some law firms may not have all the resources available in-house 
to train staff, and help may come from several different sources.

The DIA has awareness and training workshops to upskill lawyers 
in AML/CFT matters. It has also published the Guideline: Lawyers 
and Conveyancers Complying with the Anti-Money Laundering and 
Countering Financing of Terrorism Act 2009, which provides an 
overview of the regime for the legal profession.

The AML/CFT supervisors have also published various guidance 
and codes of practice available on their websites.

The New Zealand Law Society’s website contains a large number 
of guides under Practice Resources/ Practice Areas.

Consultants and AML/CFT specialist lawyers have training mod-
ules and e-learning offerings to help lawyers upskill. The initial 
compliance period for phase one entities allowed experts to build 
experience, and prepare proven modules to help educate staff. ▪

Lloyd Kavanagh and Hartley Spring are co-authors of the AML/
CFT section of Morison’s Company and Securities Law. Lloyd is 
Chair of MinterEllisonRuddWatts. Lloyd also leads, and Hartley 
is a solicitor in, the firm’s financial services team. 

Situated on Queensland’s Gold Coast, we have over 
40 years’ experience advising clients throughout 
Queensland. Two of our solicitors have practised in New 
Zealand and we have many New Zealand clients.
 
All types of agency work accepted:
 • Estate Administration (including resealing of Probate)
 • Conveyancing, settlements, property searches
 • Family Law
 • Commercial law, commercial litigation, debt recovery 

www.gsslaw.com
email: mail@gsslaw.com
phone: +61 7 5532 5944

Australian Member of 
International Lawyers Group 

(www.ilgonline.org)
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The New Year is often a time for making and, shortly 
thereafter, breaking resolutions.

Although resolutions may be easy to make and hard to keep, it 
requires more than glib good intentions to run a court as large and 
busy as the District Court. District Court judges are realists, and 
for the year ahead we cannot promise to deliver what we can only 
aspire to, such as vast improvements in court hearing timeframes, 
particularly for resource hungry jury trials and judge-alone trials.

However, to avert any erosion in access to justice, we have not 
weakened our resolve to keep searching and testing innovative 
ways to tackle the burgeoning and unpredictable workload.

We continue to target aged cases, and try to spread judicial 
resource around the country more evenly so there are more 
equitable timeframes for all those awaiting their “day in court”.

Combination of forces
Unfortunately, a combination of forces can overtake even these 
good intentions, not least the rate at which new business comes 

Testing resolve in testing times
BY CHIEF DISTRICT COURT JUDGE  

JAN-MARIE DOOGUE

COURTS

cases which occupy so much court time 
and resources shows little sign of letting up.

Changes to rostering practices developed 
by my office have helped judges respond 
more nimbly to unpredictable demand 
for trials. This has better enabled judges 
to mobilise effectively to help out in areas 
outside their home courts.

We continue to refine that process, and 
are starting to reap some benefits in the 
area of jury trials where, by November 
last year, the numbers of active cases had 
declined from a peak of 2,003 cases in April 
2017 to 1,867.

Despite this, overall the number of active 
cases was still 9% more than in November 
2015. This is a legacy of a surge in new trial 
cases from October 2015 onwards. Only in 
the last seven months have those numbers 
levelled out.

Unfortunately, the lasting effect of a 
wave of this size moving through a system 
with limited capacity has been a stagnation 
in the age of active cases.

There is some good news on dispositions 
however, and for the month of November 
2017 they had increased by two-thirds, from 
215 cases two years before, to 345 cases.

This is at a time when the number of 
permanent District Court judges is falling; 
the effect of a new “hard” cap on judicial 
numbers. It has effectively introduced a 
sinking lid on numbers and removed much 
of the previous flexibility in the appoint-
ments regime which we could call on to fill 
gaps with new blood from the profession.

Unrelenting pressure
The unrelenting pressure that the District 
Court feels in terms of volume takes its 
toll on everyone working in the criminal 
justice system.

The impact is compounded when the 
work regularly exposes people to increas-
ingly graphic details of brutal violence and 
sexual abuse, or to disturbing Family Court 

through the court’s doors.
The District Court bench currently 

numbers 171 permanent judges spread 
around 58 courts. And as many litigators 
and law enforcement agencies can attest, 
the demand for court services did not stop 
over the summer holiday season.

It is a time of the year notoriously linked 
to increased family violence, alcohol abuse, 
road deaths and public disorder offences. 
Judges remained on hand to deal with 
urgent court work generated through 
the period, and JPs and Community 
Magistrates already sit on Saturdays to 
process any Friday-night arrests.

As lawyers who regularly appear in the 
District Court will know, all year round it 
is not uncommon during weekdays for the 
busy list courts in urban centres to have to 
deal with scores of overnight arrests before 
they can get on with any scheduled work.

Rise in more serious 
and complex cases
Trends in the latter part of 2017 indicate 
that a rise experienced in the previous few 
years in the more serious and complex 

The District Court 
bench currently 
numbers 171 
permanent 
judges spread 
around 58 courts. 
And as many 
litigators and 
law enforcement 
agencies can 
attest, the 
demand for court 
services did not 
stop over the 
summer holiday 
season.
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cases concerning the care and protection 
of children.

And then there is risk from people with 
a grudge, perceived or otherwise. Recently, 
there has been publicity about the number 
and range of potential weapons court secu-
rity had detected on people trying to enter 
Auckland courtrooms – from a taser and 
ceremonial dagger to a spring-loaded knife.

And I do not minimise the impact 
of those who use social media as their 
weapon of choice to make vicious personal 
attacks on judges.

For all these reasons, as Chief Judge I 
place considerable store in District Court 
judges coming to their work well prepared, 
mentally and physically as well as profes-
sionally. This holistic approach supports 
sound decision-making and complements 
the robust knowledge judges are expected 
to have of the laws they are interpreting 
and applying.

Judges make life-changing decisions 
about those who come before them, with 
ripple effects throughout communities 
and other agencies including prisons, the 
probation service and Oranga Tamariki. 
Therefore, it is vital the judicial roster pro-
vides judges with the requisite breathing 

space to consider difficult and complex 
decisions and the respite required to tackle 
their tasks in the best possible frame of 
mind. I also work closely with the Ministry 
of Justice to ensure judges, and the public 
they serve, feel safe as they go about their 
business in a courtroom.

2018 Resolution
If there is one resolution I am prepared to 
make this year, it is to do my very best as 
Chief Judge to field a District Court bench 
equipped to cope with the unpredictable 
demands of judicial workload, the uncer-
tainty of the court environment and the 
confronting material that judges must see 
and hear.

Building that resilience will be through 
sensible, pragmatic and sympathetic allo-
cation of judicial resource, and rejection of 
the “work harder not smarter” approach.

There is little to be gained in working 
longer and faster if the quality of deci-
sion-making is the poorer as a result.

In this regard, we all share an obliga-
tion to remain vigilant to pressures that 
threaten the impartial and fair delivery 
of justice, including undue stress and 
burnout. ▪

C O U r T S
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At the beginning of 2017 LawTaLk (issue 903, February) had 
an article by Nikki Pender reviewing the British Government’s 
ambitious $1.4 billion investment in modernising courts to bring 
them into the digital age. Nikki rightly concluded her article by 
asking “how soon before we see similar developments down 
under?”

I am keen to keep this kind of conversation happening in our 
sector, and would like to start 2018 by bringing people up to speed 
with how the Ministry of Justice is moving ahead to improve and 
refine services for our customers – the people of New Zealand.

In this article I would like to describe what the ministry is 
trying to achieve with more use of information technology; what 
we have achieved, and the opportunities for the court system 
going forward.

1. The big prize – better access to justice
The introduction of new technology and new ways of working 
need to improve access to justice for the people of New Zealand. 
In particular they need to reduce the time it takes for people to 
resolve their matters. If these criteria aren’t met there is little 
point in us making these changes.

Our use and understanding of information technology, and data 
in particular, is a key part of our mission to achieve “modern, 
accessible people centred justice services”.

Data offers us an objective view based on real experience. It 
helps us see how things actually work, not how we think they 
work or should work. This enables us to evaluate the impact of 
the changes we are making for our customers and guides our 
actions and priorities.

A fundamental focus in the ministry is putting people at the front 
of the process, rather than designing processes or doing things 
because they work for us and then making the customer follow 
the system. This people first approach now drives our service 
design, including the place and pace of technology.

2. What we have achieved
So what is happening “down under”?

Some of our recent modernisation initiatives are enabled through 
IT, some through better processes, but all of them make it easier 
for the user to progress through the justice system and quicker 
for them to get through the system:
• In 2012 we made it possible for people to dispute their court fines 

COURTS

Information 
technology in the New 
Zealand court system
BY ANDREW 

BRIDGMAN

electronically rather than going to court 
(s 78B Summary Proceedings Act). Now, 
people don’t need to leave their home 
(or to paraphrase Lord Justice Fulford, 
they can apply from their laptop on 
their kitchen table in their rabbit-eared 
onesie). Applying online has greatly 
reduced the time to receive an outcome, 
from three weeks to within three days 
in most cases.

• In 2016/17 more than 18,000 remand 
appearances were conducted by Audio 
Visual Link between courts and prisons 
and most district and higher courts have 
access to video conferencing technology 
to enable witnesses in New Zealand and 
overseas to give evidence remotely.

• E-Duty, a collaborative, judicially-led 
initiative with registry staff, has enabled 
judges to review and process urgent 
Family Court applications within an 
hour of receiving them.

• In 2014 we established a centre of excel-
lence for the dissolution of marriages 
and civil unions and civil claims for 
judgments. Applications for dissolution 
are now actioned within 24 hours. Prior 
to the establishment of this unit it would 
take six weeks for the application to be 
processed. 

• Last year we redeveloped our website to 
make it a core service delivery channel 
and create a platform for future online 
services. It’s now easier for people to get 
information online anytime including 
on a tablet or mobile phone. 

• 2016 also saw reform to the legislation 
underpinning the courts and tribunals, 
notably the Electronic Courts and 
Tribunals Act which will enable and 
govern the use of electronic technology 
in proceedings.

• In 2015 we implemented text message 
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reminders, so our customers can get 
reminders about their upcoming court 
appearance. So far, 5,550 people have 
signed up to the service.

The judiciary in New Zealand already use 
a wide range of technology to enable case 
management and to communicate their 
decisions more quickly. It’s interesting to 
look at how this compares to the UK. For 
example:
• There’s currently a pilot in UK criminal 

courts to use “electronic bundles” which 
includes annotation options. In New 
Zealand, the Court of Appeal started 
piloting the use of electronic casebooks 
(bundles) a few years ago and these are 
now widely used. 

• Electronic casebooks include the 
ability for judges to make their own 
annotations. Gone are the days of 
counsel submitting five copies of the 
paper casebook – now people work off 
an electronic copy, including judges 
simultaneously annotating. This means 
no more paper shuffling as counsel and 
judges rifle through what could be fold-
ers and folders of information to get to 
the same page. We’re working with the 
judiciary to extend the use of electronic 
casebooks to other jurisdictions with the 
current focus on the High Court and the 
Environment Court.

• We have case management systems, 
where the UK plans to put case man-
agement on one [electronic] platform. 
While there are future opportunities 
to maintain and enhance our applica-
tions, our priority is on filling current 
service gaps including online filing and 
payments and the creation of a digital 
court record.

• Judges in the UK use touch-screen 
laptops, which is comparable to how 
New Zealand judges use tablets and 
laptops. We have a pilot underway as 
part of the new Christchurch Justice 
and Emergency Services Precinct for 
the judiciary and staff to use tablets to 
help provide more flexibility about how 
and where they work.

The steps we are taking in New Zealand are 
incremental rather than a single ‘big-bang’. 
While the ambition of the UK is admirable, 
the big bang approach is not one we favour 
here. More importantly, change is only 

helpful if it actually improves things. Technology is one tool we 
have but it’s an enabler rather than an end in itself.

I believe the best approach to modernising the court experience 
for New Zealanders is to lay the necessary foundations by working 
with customers and stakeholders on process changes, capability 
growth, and technology investment.

We’re focusing on smaller bite-size chunks rather than trying 
to change the entire system quickly. This is the most reliable 
way of introducing technology into an old paper-based system, 
and recognises that we are continuing to improve our services 
as we go.

So our key test for any change is “does it improve the experience 
of the customer and does it take time out of the system?”

For the UK the test of the NZ$1.4 billion investment will be how 
has this improved the justice system for their customers? For us 
the same test applies. The examples I’ve given clearly demonstrate 
that where we invest in information technology the public will 
benefit and that’s what it is about.

3. The future
So where to from here? Technology is changing the way people 
interact and transact, and changing their expectations of all 
services including justice services. Slow services that are clunky 
and confusing to navigate are no longer acceptable. So yes, expect 
technology to be part of modernising justice services, but expect 
more than that. It’s not the technology – it’s what we do with 
it that makes a difference for people, and that’s what has led us 
to take a collaborative design and development approach. The 
customer is the catalyst for change. ▪

Andrew Bridgman is Chief Executive and Secretary for the 
Ministry of Justice. He invites anyone with comments or views 
about the services, the ministry or its journey to improve court 
services to contact him at  andrew.bridgman@justice.govt.nz
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Courthouses are very much in the news as 2018 
gets underway. On 26 January Dunedin’s legal profession 
paraded through the city to the formal first sitting of 
the historic and now restored Stuart Street Court. A few 
days later, on 31 January, a ceremonial sitting to mark 
the opening of the Christchurch High Court was held. 
On 2 March there will be a special sitting in Auckland’s 
No 1 High Court to celebrate the 150th anniversary of 
the High Court’s presence on its current site.

More negatively, early in the New Year there were reports 
of major problems with the facilities at the Rotorua court-
house. Discussion has also flowed over whether merged 
courthouses in the Christchurch Justice and Emergency 
Services Precinct is the best way to deliver justice.

The legal profession has been a prominent participant 
in all these developments. It is self-evident that lawyers 
have a close connection with courthouses. For many the 
courthouse is a workplace; for others it symbolises the 
justice system. Some spend over half their time there, with 
all the attendant needs this raises such as client interview 
rooms, research space, toilets, security, privacy and the 
need to be close to a courtroom when their matter is called.

Feedback from the profession around the country 
indicates that there are issues with the facilities in many 
of our courthouses. While there are some horror stories, 
a lot of the problems appear to stem from old buildings 
struggling to meet modern needs. Major ongoing devel-
opments in technology, service delivery and process also 
have a continuing impact on the way courthouses are 
used. A building erected in days without email or the 
internet, when power had to be delivered through a long 
cord, and when wi-fi and AVL were science fiction – and 
where there are more lawyers and increased security 
personnel to accommodate – often struggles to cope.

The Ministry of Justice says there are currently 65 
buildings which operate as courthouses or hearing cen-
tres. Of these 32 are stand-alone District Courts, with 15 
buildings accommodating both District and High Courts. 
There are 12 “District Court Hearing Courts” – which 
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How do our 
courthouses 
measure up?
BY GEOFF  

ADLAM

handle short hearings no longer 
than a day.

Today’s courthouses probably 
represent less than half of the 
courthouses which have been used 
to deliver justice in New Zealand. 
Visit any small centre and you could 
end up having coffee, viewing art-
works or museum pieces, shopping, 
or even living in what was once 
a courthouse. The New Zealand 
Heritage List has 49 current or 
former courthouses on it. Of these, 
12 are Category 1 which is historical 
places of special or outstanding 
historical or cultural significance or 
value. The remainder are Category 
2 (historical places of historical or 
cultural significance or value).

Former lawyer Terry Carson pro-
duced a lovely illustrated homage 
to many of the North Island’s 
courthouses in 2013 with Built for 
Justice: Visits to old North Island 
Courthouses (Alibi Press). Of the 61 
pre-1950 courthouses he lists, just 
20 are still in use today.

Courthouse “rationalisation” 
has occurred in two major waves. 
In September 1976 the Royal 
Commission on the Courts recom-
mended that courts should stay 
geographically close to the people. 
Where a court was more than 40 
miles (64 km) from another court its 
services ought to be retained unless 
the volume of business was small 
and showed a decreasing trend. 
After fierce discussion, community 
meetings and protests, 23 courts 
were closed. At the same time 
the Government set a programme 
of modernisation, extension and 
replacement of courthouses around 
the country, which continues today.

Another round of closures began 
in October 2012, with five courts 
closed and a further eight des-
ignated as hearings-only courts. 
Many of the closures were related 
to assessed earthquake risks.

Now, in 2018, it appears that New 
Zealand’s courthouse stock is here 
to stay for the foreseeable future 
(barring further natural disasters). 

“There are no planned court closures,” 
says Fraser Gibbs, General Manager 
Commercial and Property when asked 
if the Ministry of Justice has any fur-
ther plans for courthouse closures.

In June 2015 then Labour Justice 
spokesperson Jacinda Ardern released 
a statement which said the closures of 
the regional courthouses would have 
a serious impact on access to justice 
in regions where access was already 
difficult or limited. “No one is argu-
ing against the impact of changing 
technology and population patterns, 
but changes should not simply be a 
cost-cutting exercise,” she said.

Fitness for purpose
With a more secure future, the focus 
turns on the fitness for purpose of 
our courthouses and their stature.

Since 20 November 2017 the 
multi-million dollar Justice and 
Emergency Precinct in Christchurch 
has brought all city-based courts 
and tribunals together along with 
all regional justice and emergency 
services. The Police, Department 
of Corrections, St John, Fire and 
Emergency New Zealand and the 
Canterbury Regional Emergency 
Management Office will all share the 
facility along with the courts. This 
has not pleased some practitioners.

“The lumping together of such 
diverse ‘services’ brings with it a 
dangerous blurring of the necessary 
separation of the executive on the 
one hand from the judicial on the 
other – a blurring of the essential 
divide between two such different 
branches of government,” Nigel 
Hampton QC told the final sitting 
at the old High Court.

“And that is made worse in not 
only lumping the police and the 
courts together in one complex, 
but also by failing to properly mark 
off and delineate the one from the 
other. This can only but have, in 
my view, a deleterious effect on 
the public perception of the inde-
pendence of the judiciary.

“Where is the courthouse that the 
citizenry should know of? Where is 
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the police station? Where for that 
matter, is the High Court marked 
out, named, and apparent?”

“It’s really important that courts 
are seen as courts and feel like 
courts,” says New Zealand Bar 
Association President Clive Elliott 
QC. He says if people are diverted 
into a large and impersonal building 
complex, it is likely they won’t feel 
like they are in the justice system.

“At this stage there are no plans for 
a multi-agency precinct approach,” 
says the Ministry’s Fraser Gibbs, 
when also asked if the Christchurch 
model will be rolled out elsewhere. 
“We will look at possible opportuni-
ties with our sector partners should 
these arise.”

The state of our 
courthouses
The New Zealand Law Society moni-
tors matters relating to courthouses 
through its national Courthouse 
Committee. The following informa-
tion has been gathered from prac-
titioners and Law Society branches 
around the country. It is intended 
to provide a quick summary of how 
lawyers see the facilities in our 
courthouses. Many lawyers were 
careful to stress that courthouse 
staff are in no way to blame when 
facilities are sub-standard.

Information on the workload at 
each courthouse has been included 
in the summary. This has been com-
piled from the latest statistics avail-
able for both District Court and High 
Courts on the Ministry of Justice’s 
website at 12 January – for the 2016 
calendar year. It shows the propor-
tion of all disposals for District or 
High Courts at a particular court. 
For example, Kaitaia District Court 
accounted for 1.0% of all district 
court criminal, civil and family 
applications disposed of. Auckland 
High Court accounted for 42.1% of 
all High Court criminal, civil, insol-
vency and appeals disposed of.

Where a courthouse is a com-
bined District/High Court Registry 
this is shown with an asterisk.

Auckland

Type of courthouse Locations

District Court Kaitaia (1.0%), Kaikohe (1.3%), Whangarei* 
(3.0%), North Shore (3.3%), Waitakere 
(5.1%), Auckland (8.9%), Manukau (10.2%), 
Pukekohe (1.3%), Papakura (2.1%), Thames 
(0.5%).

District Court Hearing Court Dargaville (0.3%).

High Court Auckland (42.1%), Whangarei* (3.6%).

While it is working to full capacity 
and probably couldn’t cope with 
much of an increase in business, 
Auckland’s High Court is seen as 
providing good facilities. Wi-fi is 
operating and the court will be a 
fitting venue when Chief Justice 
Dame Sian Elias presides at the 2 
March Special 150th Anniversary 
Sitting.

Lawyers are far less positive about 
the Auckland and Waitakere District 
Courts. Waitakere “should just be 
pulled down,” says one senior coun-
sel. “You’d struggle to find a good 
thing to say about the courthouse.” 
A continued decline in maintenance 
spend and resource is seen as a 
key contributor to the problems at 
Waitakere and Auckland as in other 
areas. The public areas in Auckland 
District Court are shabby and dirty, 
practitioners say, the public toilets 
“disgraceful” and often blocked. One 
describes it as being “notoriously 
run-down and overcrowded”. While 
there are a lot of meeting rooms, 

they are small, without air condi-
tioning, damaged and dirty, and 
sometimes with water on the floor. 
The second busiest court in the land, 
Auckland District Court, has just one 
AVL suite. It does have wi-fi.

The busiest, Manukau District 
Court, had a $51 million makeover in 
2015 which added additional court 
and hearing rooms and this has 
improved the facility greatly, law-
yers say. An AVL suite and wi-fi are 
available. While extra client meeting 
rooms are appreciated, one lawyer 
notes that they are sometimes too 
small to accommodate the extended 
families of Māori and Pacific clients. 
He says he’s sometimes had to hold 
a family briefing in the courtyard.

A major refurbishment of the 
Whangarei courthouse five years 
ago means there are now four and 
potentially six client interview 
rooms. Wi-fi access is something 
local lawyers want, and one prac-
titioner says the soundproofing in 
the AVL suite could be improved.
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Canterbury-Westland

Type of courthouse Locations

District Court Ashburton (0.4%), Christchurch* (8.8%), 
Greymouth* (0.5%), Timaru* (0.9%), 
Westport (0.1%).

High Court Christchurch* (13.9%), Greymouth* (0.5%), 
Timaru* (1.1%).

The launch of the shiny new court-
house facilities in Christchurch in 
the last couple of months will take 
a while to bed in. While there is 
debate over its location in a com-
plex, lawyers are hopeful facilities 
will be state-of-the-art.

It is “absolutely crucial” that the 
Ashburton courthouse is retained, 
say Leandra Fitzgibbon and Jane 
Argyle-Reed, co-chairpersons of 
the Ashburton Legal Practitioners 
Society. They say it would be disas-
trous for the local community if the 
courthouse were to be closed and 
court users forced to travel to either 
Timaru or Christchurch – which are 
both at least an hour away. “The 
services provided by the Ashburton 
District Court need to be increased 
rather than further reduced.”

Ashburton practitioners say 
the lack of a resident Family 
Court Registrar is a significant 
issue. Clients experience consid-
erable delays because a part-time 
Family Court Registrar is based in 
Christchurch. The courthouse also 
does not have enough rooms for 
duty solicitors to meet clients on a 
busy criminal list day. Lawyers say 

it would be preferable if there was 
a rearrangement or even an exten-
sion of the courthouse to provide at 
least two rooms for duty solicitors 
to interview clients in privacy. 
Another lawyer says as well as the 
poor interview facilities, a lack of 
available seating means some coun-
sel have to sit in the public gallery.

One Timaru lawyer describes 
the courthouse facilities there as 
“superb”. “Fantastic”, says another. 
“We’re probably better provided 
than other lawyers in most other 
parts of the country.” The lawyers 
say the Timaru courthouse is well 
equipped with AVL and has four 
interview rooms available for their 
use.

Across the island in Greymouth 
there is a relatively new courthouse 
which one lawyer says is “quite a 
nice place for jury trials”. AVL is now 
available, with one small concern 
being the lack of speakers in client 
interview rooms to let lawyers know 
that a matter has been called. The 
Westport courthouse is a lot smaller, 
but a “very well run” court, the 
lawyer says.

Gisborne

Type of courthouse Locations

District Court Gisborne* (1.6%), Wairoa (0.3%).

District Court Hearing Court Ruatoria (0.1%).

High Court Gisborne* (1.3%).

Gisborne branch President Alison 
Bendall says the Gisborne bar has 
raised its concerns about the region’s 
courthouses with the Ministry of 
Justice. “Simply put, some of the 
courthouses are no longer meeting 
the purpose within their current 
footprint,” she says. Modern needs 
and many more people in an old 

building are behind the problems. 
Jurors must occupy the same space 
as the defendants who are called 
for the list that day. Gisborne has 
one “very good” large courtroom but 
the other which is used for criminal 
matters is inadequate in terms of 
space, with counsel “squished” in 
and little room for the defendants.

▾ Ashburton Courthouse

▾ Akaroa Courthouse

▾ Timaru Courthouse

▾ Old Christchurch Magistrates Court
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Hawke’s Bay

Type of courthouse Locations

District Court Dannevirke (0.2%), Hastings 
(2.5%), Napier* (2.0%).

District Court Hearing 
Court

Waipukurau (0.2%).

High Court Napier* (2.5%).

The lack of wi-fi is a concern at Napier courthouse, 
Hawke’s Bay branch President Maria Hamilton says. 
Another issue is that Napier defendants in criminal 
matters are having to travel to Hastings. “This is a real 
problem when many have no reliable transport and the 
public transport is not great.”

Manawatu

Type of courthouse Locations

District Court Levin (1.2%), Palmerston 
North* (2.8%).

High Court Palmerston North* (2.4%).

“The Palmerston North courthouse is an amalgam of 
modern and outdated facilities. It requires upgrade and 
maintenance,” says one lawyer, echoing the general view 
that necessary maintenance is taking far too long. “While 
the cells … are now being upgraded (slowly), they are 
of a very poor standard and unfit for habitation – this 
has been the case for years,” the lawyer notes. The air 
conditioning died at the end of 2017, apparently because 
the units were not kept serviced – and not helped by the 
ministry people responsible for air conditioning being 
based in Tauranga. The lack of wi-fi at the courthouse 
irks many practitioners along with the slow progress on 
AVL facilities for witnesses in remote locations. Another 
lawyer says the waiting area outside the courtroom usu-
ally used for Family Court matters has the potential to 
be risky for both clients and lawyers. “Security is close 
by, but we are all conscious of how quickly a situation 
can escalate, especially in the context of emotional 
proceedings,” she says.

The facilities at Levin courthouse for lawyers are seen 
as good.

Marlborough

Type of courthouse Locations

District Court Blenheim* (0.9%).

District Court Hearing Court Kaikoura (0.0%).

High Court Blenheim* (0.8%).

The striking design of the 1937-built Blenheim courthouse 
is appreciated by Marlborough lawyers. “The upgrade 
of the court was appropriate and preserved both the 
uniqueness of design and historical significance,” says 
one practitioner. Facilities for lawyers and clients are 
seen as adequate, although another custodial interview 

room would be appreciated as there are space problems 
on list days.

Far less appreciated is the region’s other court facility. 
The Kaikoura courthouse burned down in 2010 and has 
not been replaced. Court sittings (as a hearing Court) 
are held in the Kaikoura Memorial Hall. “Staff have to go 
down the day before to set it up. It is horrible compared 
to the tiny courthouse with the potbelly stove we had 
before. It is freezing in winter time,” says another lawyer. 
The courthouse is, however, one of the least utilised 
in the country with just 75 criminal cases disposed of 
during 2016.

Nelson

Type of courthouse Locations

District Court Nelson* (1.8%).

High Court Nelson* (1.4%).

Nelson practitioners are generally happy with the court 
facilities, says Nelson branch President Gerard Praat. “The 
main ‘gripe’ is insufficient interview rooms on busy list 
days: there are seven in total, which is ‘hopeless’ when 
there are 6-8 or more lawyers floating around wanting 
to use the rooms to see clients.”

Mr Praat says the Crown believes there should be 
a security screen in the No.1 courtroom, following an 
assault on one of the Crown Prosecutors during a hearing 
in 2016. He says an occasional criminal court in Motueka 
has been suggested, but it’s acknowledged this could be 
expensive given the obvious security concerns. “There 
will always be occasions when we are squeezed but 
for the most part the facilities for lawyers and clients 
are perfectly adequate,” he says. Fully functioning air 
conditioning and more facilities for laptops in court-
rooms and AVL/Powerpoint facilities for photos and 
documentary exhibits would be helpful. “Further, the 
‘sensitive witness’ room is somewhat cumbersome and 
not overly user-friendly when utilised during jury trials.”

Otago

Type of courthouse Locations

District Court Alexandra (0.2%), 
Dunedin* (2.3%), 
Queenstown (0.5%).

District Court Hearing Court Oamaru (0.3%).

High Court Dunedin* (2.3%).

“It would be fair to say that the Dunedin court lawyers 
are extremely happy with the prospect of being back in 
our historic court building in January 2018,” says Otago 
branch President John Farrow. “The highly-anticipated 
work to reopen the Oamaru courthouse will start in 
February. The local practitioners in Oamaru are extremely 
grateful to the Waitaki District Council for taking own-
ership of the Victorian Heritage building and leasing it 
back to the ministry.”
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Oamaru lawyers have been making do with a tem-
porary prefabricated courthouse in the Brydon Hotel 
car park. One lawyer has described it as “woefully 
inadequate”. Poor client interview facilities and a tiny 
courtroom make lawyers’ work extremely difficult.

John Farrow says the Alexandra courthouse needs the 
public toilets refurbished, but the rest of the facility is 
“okay”. Local lawyers would appreciate more interview 
rooms, and the unavailability of AVL means jury trials 
must be held in Dunedin.

However, the Queenstown courthouse is increasingly 
unable to meet the demands placed on its facilities. There 
is no AVL booth, only a mobile unit. This means counsel 
taking instructions from defendants in custody need to 
make a trip to the prison in Invercargill, 187 km away.

Southland

Type of courthouse Locations

District Court Gore (0.3%), Invercargill* 
(1.8%).

High Court Invercargill* (2.2%).

Southland lawyers appear to be happy with the state of 
the two courthouses in the region. One lawyer describes 
Invercargill as “very good”, but sounds a warning about 
the Gore courthouse: “Gore lacks proper security for 
prisoners and there is going to be a major incident unless 
something is done to upgrade the cell area. In my view 
it is not safe for a single police officer to manage the 
prisoners and it is not safe as a lawyer to interview them 
in the cell areas.” He says there is no real privacy, and also 
notes that the Gore District Court “desperately” needs AVL.

Another lawyer would like improved access in the 
Invercargill courthouse to client interview rooms for people 
in cells. At the moment lawyers with arrested clients need 
to walk through courtrooms 1 and 2, which can be disqui-
eting for out-of-town judges unfamiliar with the layout.

Taranaki

Type of courthouse Locations

District Court Hawera (0.7%), New 
Plymouth* (1.6%).

High Court New Plymouth* (1.7%).

The Family Court in New Plymouth is no longer cus-
tomarily convened in the dedicated Family Courtroom, 
but in the main court area. No separate waiting area 
means there is often a wait while a criminal list is being 
held and this is wholly inappropriate for Family Court 
matters, says Taranaki branch President Alex Laurenson.

He says there are no facilities for lawyers in the main 
court, with just public toilets available, which raises issues 
of safety. Lawyers have no tea or coffee facilities and the 
law library is in an adjacent building “so you cannot wait 
for a matter to be called in the library as there is no way 
of knowing if your matter has been called”.

Waikato Bay of Plenty

Type of courthouse Locations

District Court Hamilton (6.1%), Huntly (0.7%), 
Morrinsville (0.6%), Rotorua* (3.4%), 
Taumarunui (0.3%), Taupo (1.1%), 
Tauranga* (3.7%), Tokoroa (0.9%), 
Whakatane (1.5%).

District Court Hearing Court Opotiki (0.4%), Te Awamutu (0.4%), Te 
Kuiti (0.3%), Waihi (0.4%).

High Court Hamilton (5.3%), Rotorua* (2.9%), 
Tauranga* (3.5%).

The Waikato Bay of Plenty branch 
has the most courthouses and it 
appears that it has the most issues 
with the facilities offered.

The Rotorua court building is a 
“disgrace” in the eyes of Auckland 
barrister Sam Wimsett. After a 
three-week trial at the Rotorua 
High Court at the end of 2017 Mr 
Wimsett was motivated to write to 
the new Justice Minister Andrew 
Little. “In a city where both Crown 
and defence counsel are of a high 
quality, the local bench has an 
excellent reputation and Court 
staff are pleasant and efficient, it 
is unbelievable that the facilities 
could be so poor,” he said.

Among the problems he encoun-
tered were just two dark, cramped 
and non-soundproof meeting 
rooms in the cells for four court-
rooms, accessible only through the 
Court’s back entrance, and often 
with a queue of waiting counsel. 
One first floor toilet serves for 
counsel, police and witnesses. The 
law library, once available for case 
preparation, with tea and coffee 
facilities and a toilet, had been 
closed because of high levels of 
mould. Wi-fi still doesn’t exist at 
the Rotorua courthouse. The screen 
used to remove witnesses from 
view was partly an old projector 
screen with “a piece of plastic that 
had brown paper taped over it”. 
The Ministry of Justice has since 
confirmed it is looking for solutions 
to some of the concerns.

Tauranga courthouse also has 
problems and branch President 
Russell Boot says local lawyers are 
“not at all happy”. About 40 defence 
counsel share a morning tea and 

lunch kitchen with the Crown and 
trial witnesses. The one unisex toilet 
is frequently blocked by tree roots. 
The Registrar’s Court and the Main 
Court are in different buildings, and 
– as in Rotorua – there is no inter-
nal access to the cells for lawyers, 
who have to leave the courthouse 
and walk around to the cell area. 
Counsel frequently have to speak 
with clients in the public area, with 
interview rooms mainly reserved 
for duty lawyers or Justices of the 
Peace.

“The general feeling is that the 
Hamilton courthouse is adequate,” 
says Mr Boot. “Where its issues lie 
is the sheer volume of work that is 
now coming through this court. At 
present some District Court jury 
trials are being held in our High 
Court building. There are ongoing 
challenges with the increased 
volume of work done by AVL and 
ensuring access to justice is not 
compromised by this.” He notes 
that he has been told alterations to 
AVL facilities are planned for 2018.

There are some concerns at the 
state of some smaller courts such 
as Morrinsville and Huntly, Mr Boot 
says. Whakatane lawyers are also 
not happy with their courthouse. 
The criminal dock is seen as a safety 
hazard and one lawyer says the 
court itself is “rather dirty”, with 
the cells uncleaned for some time. 
Two formal interview rooms and 
the use of the old fines department 
as a third are seen as not meeting 
requirements. In Opotiki the court-
house has two “very small” client 
interview rooms, again seen as 
insufficient to meet needs on court 
days.
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Wellington

Type of courthouse Locations

District Court Hutt Valley (3.2%), Masterton* (0.9%), 
Porirua (2.1%), Wellington (2.8%).

District Court Hearing Court Chatham Islands (0.0%).

High Court Masterton* (0.4%), Wellington (11.6%).

Comments from Ministry of Justice
The ministry was given a copy of this article before 
publication. Fraser Gibbs, General Manager Commercial 
and Property, provided the following comments:

The Ministry of Justice continues to invest and main-
tain its building stock, upgrading facilities and adding 
new technology services.

The ministry manages a wide range of properties, some 
of which we own, and others that we lease. They vary in 
age from brand new developments, through to heritage 
buildings, some of which are more than 100 years old.

In addition to our courthouses spread throughout 
New Zealand, we also have a range of offices for the 
29 tribunals and authorities we support, and the other 
services the Ministry provides.

We’re conscious that some of buildings, such as the 
courthouse in Rotorua, have a range of maintenance 
issues, and are investigating options to address them.

Even so, the ministry continues to invest in its building 
stock. In recent years, we have spent:
• $300 million on the Justice and Emergency Services 

Precinct in Christchurch.
• $51 million on a significant expansion and refurbish-

ment of the Manukau District Court.
• $20 million on the strengthening and refurbishment 

of Dunedin’s historic courthouse, while operating a 
temporary court in High Street.

• $3.9 million upgrade of the New Plymouth courthouse.
• $3.8 million upgrade of the Waitakere courthouse.
• $1.4 million upgrade of the Taumarunui courthouse.
• $3.1 million upgrade of the Tokoroa courthouse (just 

commenced).
• Kaikohe courthouse upgrade – finalising contract and 

start date.
• More than $9 million annually on facilities maintenance.
• More than $4 million annually on cleaning services.
We’re also undertaking a significant national investment 
programme of work in our custodial cells to improve 
health and safety of the people who are held there, and 
the Police and Corrections officers who supervise them.

In addition to this work on the structure of our build-
ings, we’re also continuing to introduce new technology. 
There is an ongoing expansion of audio-visual links 
between courts and prisons to enhance access to justice 
and improve services. AVL makes courts safer by reducing 
the likelihood of violent incidents, including escapes when 
defendants are transported to court and back again. 
Additionally, when appearing by AVL prisoners do not 
have to spend long days travelling or waiting in court 
cells for what are often brief procedural appearances.

Additionally, we’re also investigating options to extend 
wi-fi to more courthouses to improve services to lawyers 
and others who work in them. Wi-fi is currently available 
in the Auckland, Manukau, Waitakere and North Shore 
district courts, the Justice and Emergency Services Precinct 
in Christchurch, the Auckland and Wellington High 
Courts, the Court of Appeal, the Supreme Court and the 
Environment Court and Waitangi Tribunal in Wellington. ▪

“Adequate but not impressive,” is 
how Wellington branch President 
David Dunbar describes the general 
state of the region’s courthouses. 
The most serious criticism heard is 
around security at the Hutt Valley 
District Court where the building 
layout means security officers are 
stationed quite a distance from the 
waiting areas and courtrooms.

The region lost the Upper Hutt 
District Court a few years ago fol-
lowing its merger with the Lower 
Hutt Court. “We’ve also lost the 

use of the Cleary Room at the High 
Court, and more lately the whole 
second level of the Law Society 
Library, which in turn has meant 
that the old robing room has been 
rededicated to storage of library 
books and materials.”

The Chatham Islands court had 
the lowest number of case disposals 
in 2016, with just 39. However, it 
more than fulfils the 64 km distance 
criteria set in the 1980s and is also 
a valuable symbol of New Zealand 
justice.

Whanganui

Type of courthouse Locations

District Court Taihape (0.3%), Whanganui* (1.6%).

District Court Hearing Court Marton (0.2%), Ohakune (0.0%).

High Court Whanganui* (0.8%).

“Whanganui lawyers are happy that 
we still have facilities in Ohakune, 
Taihape, Marton and Whanganui,” 
says Whanganui branch President 
Mark Bullock. “In an ideal world the 
Marton and Ohakune courts would 
have been staffed with some form 
of Registry, but we make do.”

Mr Bullock says each of the four 
courthouses has deficiencies and 
while the facilities could be better, 
they are “adequate”. Marton’s 
change from Registry to hearing 
centre caused some inconven-
ience and there are indications 
the courthouse is no longer being 
maintained to the standard it was 
previously. There are some prob-
lems at Ohakune, with no inter-
view rooms, a very small waiting 
room and no secure cell facilities, 

as well as potential security issues 
especially for judges entering 
and leaving the courthouse. The 
ministry describes the Ohakune 
courthouse on its website as a 
Hearing Centre operating on an 
“as required basis”.

Whanganui’s No 1 courtroom is 
the only one able to accommodate 
jury trials and when that happens, 
list days need to be held in No 2 
courtroom. Mr Bullock says the Law 
Society and Ministry of Justice are 
discussing how No 2 can be reno-
vated to address health and safety 
concerns arising from its current 
layout. Inadequate seating in the 
public gallery on busy list days, and 
defendants walk to the dock in close 
proximity to counsel and the Police. 
Remedial progress is “slow”.
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What value does New Zealand’s legal 
profession place on its historic court-
houses? Internationally, at least, devel-
opments in online courts and in the use 
of audio-visual and other technologies in 
courts have been challenging long-held 
ideas about the importance of physical 
justice spaces. Some of these technologies 
are already being trialled and applied in 
New Zealand’s courts and this trend will 
only increase (see “Distributed Courts: 
AVL in New Zealand’s Courts” LawTalk 
912, November 2017).

But despite these futuristic develop-
ments, clearly some historic courthouses 
in New Zealand continue to be highly 
valued by local communities. Dunedin’s 
law courts (opened 1902) reopened on 
26 January, after undergoing extensive 
earthquake-strengthening and renovation 
works.

The impetus for these restoration works 
– which came with a hefty price tag to gov-
ernment – was largely due to an effective 
‘Save Our Courts’ campaign in 2015 led by 
local leading members of the legal pro-
fession, including barrister Anne Stevens 
and University of Otago’s Professor Mark 
Henaghan. They vigorously appealed to the 
legal profession and the wider community 
for support, and galvanised the support of 
local body authorities and Dunedin North 
MP David Clark (now Minister of Health) to 
their cause, convincing the then National 
government that the grand old building 
was worth restoring, and bringing up to 
21st century building standards.

Stark contrast
The Otago legal profession’s great success 
in ensuring that an important part of its 

Demolition by neglect? 
The saga of Hamilton’s 
old court on the hill
BY JANE  

ADAMS

legal history is preserved can be seen in stark contrast to the 
current sorry plight of the old Hamilton Court.

High hopes had surrounded the opening of the Art Deco court-
house located on the corner of Angelsea Street and Anzac Parade 
in early 1931. Nowadays this building shares its hilltop space with 
the High Court at its rear (effectively an extension, built in 1981) 
and the two-storey District Court building (built in 1993). But in 
1931 it occupied the hill in relative isolation, with only the Anglican 
St Peter’s Cathedral for company. Such isolation and elevation was 
a deliberate decision by Government Architect John Mair, with 
the intention, in part, of conveying ideas about the majestic and 
imposing nature of ‘British law’, the New Zealand Herald noted 
on 23 February 1931. Ensuring ease of access for court users, and 
particularly those users with physical disabilities, was clearly 
not a pressing concern then in the way that it would be today.

This 1931 building was actually the fourth courthouse that 
Hamilton had had within only seven decades. By relocating it up on 
a hill – back at the original location of Hamilton’s first courthouse 

(1866) – planners were also attempting to 
overcome problems associated with other 
busier sites. The second courthouse, built 
in 1874 and located on the northern side of 
Collingwood Street, had become too small 
to meet the needs of a growing population, 
and in 1906 a new courthouse was opened 
in Victoria Street, now the site of the Sky 
City Casino.

Busy court district
The Victoria Street building became 
renowned for its ‘wretched acoustic 
properties’, due to both traffic noise and 
internal design problems, and a quieter, 
cleaner and more remote location was 
deemed desirable. By the 1920s Hamilton 
had become the third busiest court district 
in New Zealand (busier than Christchurch 
and Dunedin), and the 1906 building had 
become far too cramped: the press on one 
occasion reportedly had to use the seat of 
a stolen motorbike as a desk due to space 
problems and juries sometimes needed 

This 1931 building 
was actually the 
fourth courthouse 
that Hamilton had 
had within only 
seven decades. by 
relocating it up on 
a hill – back at the 
original location 
of Hamilton’s first 
courthouse (1866) 
– planners were 
also attempting 
to overcome 
problems 
associated with 
other busier sites.
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 ▴  Bridgette Toy-Croninto undertake their deliberations in the law library or outdoors.
The proposed hilltop court’s close proximity to the police station 

was another important factor in its selection, as this removed the 
need for prisoners to be paraded through the city’s main street en 
route from the police station to the Victoria Street court (some-
thing which had concerned community leaders, aware that some 
prisoners were probably innocent).

The new Hamilton Court, which housed both the Magistrates’ 
Court and the Supreme Court, was lavishly praised in the pub-
licity surrounding its 1931 opening. The New Zealand Law Journal 
boasted that this “exceptionally handsome” building was the 
“best designed” and “best equipped” court in the Dominion, and 
declared that it was “fitting that the work of Courts be done in 
noble buildings”. High hopes indeed for a building, and ones which 
can provide us with some insight into how the legal profession 
aspired to represent itself and its work to the public.

Unfortunately, it was only a matter of days before the glowing 
court publicity turned sour due to acoustic problems also present in 
the new building. Justice Frazer denounced the courthouse during 
an Arbitration Court sitting as being a “shocking place to hear” 
and indeed “the worst I have struck”, and Department of Justice 
officials were required to drape court walls with sound-absorbing 
mattresses as a temporary measure.

Issues emerge
While the court's acoustic issues were eventually improved, 
other issues emerged which removed some of the gloss off this 
“imposing building”. The site’s groundworks were not completed 
for several years until after the building was opened, and the 

rundown area “overgrown with noxious 
weeds …. detracted considerably from 
its impressive appearance”, as the New 
Zealand Herald noted on 13 December 1932. 
In common with many courthouses around 
New Zealand during the 20th century, the 
building experienced ongoing maintenance 
and repair issues, with rain penetrating 
the courthouse’s roof after a heavy storm 
in 1944 and leaving pools of water in the 
courtrooms, for example.

An arson attack in 1974 caused serious 
damage to both courtrooms, and court ses-
sions were held elsewhere for a year while 
renovations were undertaken. By the early 
1990s, the building was deemed structur-
ally unsound and it leaked. The last trial 
was held there in 1993, and the courthouse 
was then closed for earthquake-strength-
ening works to be undertaken. This was 
a “top priority project”, according to the 
Ministry of Justice, and was to have formed 
part of the $2.8 million upgrade project 
along with the new District Court. But that 
was nearly a quarter of a century ago, and 
the building has still not reopened.

In recent decades – thanks in part to 
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Auckland High Court Sesquicentennial 
Celebrations March 2018
Members of the legal profession are invited to attend celebratory events to commemorate the 150th anniversary of 
the Auckland High Court’s presence on its current site.

Friday, 2 March 2018
1pm - Official photographs outside the Court on Waterloo Quadrant.
3:30pm - Special Sitting presided over by the Chief Justice, Courtroom No 1. The sitting will be live streamed to the 
foyer where additional seating will be available.
5 to 7pm - Reception, Old Government House. Apply to nana.matenga@justice.govt.nz from 8 January for ticketing 
information.

Saturday, 10 March 2018
10am to 5pm - Public Open Day including tours and mock trial.

the development of a burgeoning heritage 
industry in New Zealand from the 1980s 
– some of the country’s grander 19th and 
20th century courthouses have been 
restored and renovated. The refurbished 
Wellington High Court (opened 1881) now 
forms part of the magnificent Supreme 
Court complex, and the Auckland High 
Court (opened 1868) has retained much of 
its formidable neo-Gothic Victorian appear-
ance. The Invercargill Court (built 1938), an 
Art Deco building similar to the Hamilton 
one and also designed by Invercargill-born 
John Mair, was transformed from a one to 
a two-storey one and re-opened in 2010, as 
part of a $10.5 million upgrade. Even in a 
smaller centre such as Oamaru, its Thames 
Street courthouse (built 1883), closed since 
2011 for earthquake-strengthening works, 
is to be restored.

Why Hamilton?
So why then has the old Hamilton Court 
been left neglected and unused for the 
past three decades? Courts Minister Rick 
Barker had announced in 2004 that the 
court would be restored to its “former 
glory” and new courtrooms added, with 
works completed by 2007, declaring: “She’ll 
be grand and beautiful again to retain the 
status she deserves in the community”. But 
this “top priority” project has remained 
stalled. Tainui Group Holdings, whose 

traditional rights over the land as tangata whenua were restored 
as part of the 1995 Waikato-Tainui Crown settlement, offered to 
acquire the building from the Ministry of Justice in 2007, and 
again in 2011, but its approach was rejected.

The building received a spruce-up in the form of a fresh coat 
of paint and some exterior plaster repairs in mid-2015 but, apart 
from some internal maintenance for health and safety purposes, 
nothing more substantial has been done to date to rejuvenate the 
building’s interior. Community leaders and heritage advocates 
in Hamilton have regularly and publicly urged that this iconic 
building be restored and used again for some purpose, even if 
not as a functioning court (as an art gallery or theatre restaurant, 
for example). The ministry’s inaction amounts to “demolition by 
neglect”, says prominent heritage expert Dr Ann McEwan, and 
she has advocated that the building should become a working 
court again.

The new Christchurch Justice and Emergency Services Precinct, 
and overseas developments in legal technologies and online courts, 
provide us with strong models of our future courthouse design 
trends. On the other hand, our governments have still shown 
clear commitment to maintaining New Zealand’s historic court-
houses. Does the Waikato legal profession need to emulate its 
Otago colleagues’ efforts and become actively involved in saving 
the Hamilton Court too? ▪

Jane Adams  jane.adams@otago.ac.nz is a Postdoctoral 
Fellow at the Otago University Legal Issues Centre.

This article draws primarily upon a large number of historic 
newspaper articles spanning several decades, as well as 
Terry Carson’s book Built for Justice: Visits to old North Island 
Courthouses (Auckland: Alibi Press, 2013). The footnotes can 
be found in full on our website.
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Cancellation fee 
– amount not fair 
or reasonable

[Names used in this article are fictitious]

A $120,000 “cancellation fee” charged 
when a trial did not go ahead was not fair 
or reasonable a lawyers standards commit-
tee has determined.

The committee found unsatisfactory 
conduct on the part of the barrister who 
charged it. It ordered him to reduce his fee 
from $120,000 to $40,000.

Background
The barrister, Dovetail, represented Mr 
Trout, and prepared for what he expected 
would be an eight-week trial. However, 
following a sentence indication, Mr Trout 
pleaded guilty and the trial was abandoned.

Dovetail had set out his fees proposal in 
a letter to Mr Trout. The letter included the 
following statement: “I have committed to 
a trial duration of 8 weeks and have not 
been able to take on other work for that 
period as a result. Should the full 8 weeks of 
hearing time not be required, I will include 
in my fee the equivalent of one additional 
week in court to reflect that commitment.”

Dovetail’s rate for attendances in court 
was $8,000 per day.

Lawyers Complaints Service

Duty of 
confidence 
breached

[Names used in this article are fictitious]

It was unsatisfactory conduct for a 
lawyer to give a former client information 
provided by a person seeking to engage 
a lawyer, the Legal Complaints Review 
Officer (LCRO) has found (LCRO 196/2016).

The lawyer, Dumaine, acted for Mr A 
when he applied for a parenting order and 
an order to prevent his former partner, Ms 
B, from removing their child, C, from New 
Zealand. Ms B was separately represented.

An order preventing removal was made, 
but no parenting order.

Subsequently, Ms B and Mr A reconciled 
their differences for a period and during 
that time signed a consent memorandum 
to discharge the order preventing removal. 
Orders were made and Ms B then departed 
for Australia with C.

Just over two years later, with plans to 
visit Canada and the United Kingdom, Ms 
B thought she might need a New Zealand 
parenting order.

She made an internet search for law-
yers practising in her home town and 
telephoned a law firm which employed 
Dumaine.

Ms B informed the receptionist at the law 
firm that she wanted to make enquiries 
about obtaining a parenting order. The 
receptionist requested her name, C’s name, 
and Mr A’s name for the stated purpose of 
carrying out a conflict check. Ms B provided 
these details before an interruption to the 
phone connection ended the conversation.

The receptionist immediately relayed 
the details Ms B provided to Dumaine 
who then telephoned Mr A and passed 
on the information to him. Dumaine then 
telephoned Ms B and left a message on her 
voicemail that Mr A would not consent to 

C “moving to Canada” and asked Ms B to 
call her back.

Following that phone call Ms B reviewed 
her emails concerning the parenting issues 
and realised that Dumaine had acted for 
Mr A.

Complaint and review
After Ms B complained to the New Zealand 
Law Society, a lawyers standards commit-
tee decided that no further action was 
necessary or appropriate.

The LCRO said that the committee 
considered Dumaine acted appropriately 
in contacting Mr A to advise him of Ms 
B’s travel plans. The Committee felt that 
Dumaine did not owe Ms B a duty as she 
was not a client.

On review, the LCRO found that Dumaine 
did owe a duty of confidence to Ms B.

“The duty of confidence commences from 
the time a person makes a disclosure to the 
lawyer in relation to a proposed retainer 
(whether or not a retainer eventuates),” 
the LCRO said.

The LCRO quoted rule 8.1 of the Lawyers 
and Conveyancers Act (Lawyers: Conduct 
and Client Care) Rules 2008 (RCCC).

“The rule does not provide for an assess-
ment of the nature of the enquiry such as 
that referred to by the committee, namely, 
whether there is a certain level of contact 
between the person and the lawyer that 
suggests a degree of, or a greater likelihood 
of the formation of a retainer so as to qual-
ify as a ‘proposed retainer’.

“In my view that approach could prevent 
the rule from being ‘applied as specifically 
as possible’, and ‘…as sensibly and fairly as 
possible’,” the LCRO said, quoting Wilson v 
Legal Complaints Review Officer [2016] NZHC 
2288 at [43].

“It would introduce an artificial and 
unintended barrier to imparted informa-
tion being protected by the rule.

“It could lead to would-be or prospec-
tive clients being unable to make full and 
frank disclosure of all matters relating to 
the subject which led them to make the 

enquiry.”
The LCRO also found there was no 

requirement under r 7 of the RCCC for 
Dumaine to disclose information obtained 
through the phone call to Mr A. There was 
no lawyer-client relationship between 
them and Dumaine had not acted for him 
for more than two years.

As well as the finding of unsatisfactory 
conduct, the LCRO ordered Dumaine to 
pay $900 costs.

LAWYERS COMPLAINTS SERVICE

L AW y E r S  C O M P L A I N T S  S E rV I C E

5 5

L AW TA L K  9 1 4  ·  F E B R U A RY 2 0 1 8



When the case did not go to trial, Dovetail 
charged fees in two categories: $128,000 for 
the actual work undertaken, described as 
“preparation” and $120,000 described as 
“trial fee”. The committee noted that the 
“trial fee” was Dovetail’s cancellation fee in 
circumstances where the expected 8-week 
trial did not eventuate.

Cancellation fees
The committee observed that a cancellation 
fee is payable to a lawyer where a lengthy 
trial or other significant commitment does 
not eventuate after the lawyer has done 
considerable preparation work and has 
excluded the opportunity for other work 
because of the commitment.

The committee said it considers that 
any agreement to pay a cancellation fee 
would be subject to the following rele-
vant obligations under the Lawyers and 
Conveyancers Act (Lawyers: Conduct and 
Client Care) Rules 2008 (RCCC):
• Rule 3.4 (a) requiring the lawyer to pro-

vide information, in advance, about the 
basis on which the fee will be charged;

• Rule 9.2 by which a cancellation fee 
agreement must be fair and reasonable 
having regard to the interests of both 
client and lawyer;

• Consequently, a “fair and reasonable fee” 
must be determined by reference to the 
reasonable fee factors at Rule 9.1(a)-(m).

Consistent with those requirements, a 
lawyer will be entitled to charge a can-
cellation fee only if there is an agreement 
in writing in advance and then only on 
the agreed terms. Any fee agreement is 
subject to the overriding criteria that it be 
fair and reasonable having regard to both 
the interests of the lawyer and client and 
the fee factors set out in r 9.1. The com-
mittee said it did not consider it was open 
to a lawyer to charge a cancellation fee 
because the lawyer believes in retrospect 
the circumstances warrant it.

Fee disputed
Mr Trout disputed the cancellation fee. The 
parties were unable to reach agreement 
and Mr Trout complained to the Law 
Society.

Mr Trout emphasised that he had no 
complaint about the quality of services he 
received from Dovetail. His complaint was 
about the cancellation fee. Mr Trout noted 

that he had accepted Dovetail’s written 
proposal of a one-week cancellation fee 
and had paid the amount of $40,000 to 
Dovetail to cover this. The balance of the 
fee ($80,000) was disputed.

In his response to the committee, 
Dovetail said that he considered the extra 
$80,000 was appropriate for a number of 
reasons, including the fact that he had 
committed to the full eight-week trial 
period, to the exclusion of other work.

He said the fee agreement was based 
on the trial proceeding “in circumstances 
where it was literally certain to proceed”. 
There was, he said, “no contingency to it 
not proceeding because that was not a 
realistic prospect”.

Dovetail also noted that he had given 
Mr Trout a $32,000 discount on the prepa-
ration fee.

Committee’s decision
The committee did not accept that, on the 
evidence, there was any contractual basis 
for the cancellation fee charged by Dovetail. 
The only other basis upon which a fee of 
$120,000 might conceivably be justified 
is if the fee could be said to be fair and 
reasonable having regard to the interests 
of the lawyer and client.

“The balance of the fee, $80,000, is 
found by the standards committee to be 
excessive and unjustified either as a matter 
of contract or established principles of 
professionalism in relation to lawyers’ 
fees,” the committee said. In reaching that 
conclusion, the committee had regard to 
the fact that:
• The parties had put their minds to a 

fair and reasonable cancellation fee of 
$40,000 (being one week of court time) 
if the hearing did not last as long as 
anticipated. There was no legitimate or 
logical basis for multiplying that amount 
by three if the trial did not proceed,

• The committee noted that it was open to 
Dovetail to negotiate terms to cover the 
eventuality that, in fact, occurred but he 
had not done so.

• A fee of $120,000 to compensate for time 
allocated to a trial which did not proceed 
was out of all proportion as a matter of 
fairness and reasonableness;

• Since Mr Trout accepted that a can-
cellation fee for one week in the sum 
of $40,000 was appropriate and only 

complained to the Law Society about the 
balance of $80,000, it was unnecessary 
to consider whether or not a cancella-
tion fee could be charged at all in the 
circumstances.

The committee noted that although the 
excess level of fee was high, there were no 
aggravating factors such as wilful breach 
of the RCCC or exploitation of a vulnerable 
client. There were no grounds accordingly 
for suggesting culpability at a higher level 
than unsatisfactory conduct.

The LCRO upheld the Standards 
Committee’s decision.

Suspended for 
improper use of 
legal processes
Former lawyer Jeanne Denham has 
been suspended for three years from 29 
September 2017.

In [2017] NZLCDT 10, the New Zealand 
Lawyers and Conveyancers Disciplinary 
Tribunal found Ms Denham used legal 
processes for an improper purpose, and 
that constituted misconduct.

Background
Ms Denham laid an assault complaint with 
the police against her former husband. The 
police gave her former husband – a school 
principal – a written warning, and made 
it clear they would not be laying a charge 
against him.

Ms Denham engaged a public relations 
consultant, who provided media releases 
which Ms Denham approved, to the 
Whaleoil blog authors about the matter.

At the time Ms Denham and her former 
husband were involved in contentious 
relationship property proceedings.

Six days after she laid the complaint 
with the police, the first post appeared 
on Whaleoil. It stated the school principal 
was being questioned by police on a charge 
of male assaults female. It also named the 
chair of the school board, and stated that 
the board had known about the allegations 
and done nothing.

This was the first of a series of 
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risk of signing 
correspondence 
as a “lawyer”

[Names used in this article are fictitious]

A lawyer who includes their practice 
details in a private email runs the risk of 
misleading a member of the public about 
their status or their intentions.

This warning was sounded by a lawyers 
standards committee which considered a 
complaint by two people about a lawyer, 

Macmorris, who was a member of the 
Board of Trustees of her son’s primary 
school.

She had an email exchange with two 
school employees about the use and man-
agement of the school’s Facebook page. 
At the foot of her email, Macmorris used 
her sign off from her legal practice. This 
included her designation as a barrister and 
the standard advice to people receiving 
the email.

After she resigned from the board, 
Macmorris sent an email with the same 
sign off. The email included the following 
statement: “I wish it to be clear that I 
will not hesitate to take action if his [her 
son’s] enjoyment of school is in any way 
affected.”

The two recipients of the email com-
plained to the Law Society that Macmorris 
chose to include an email sign off referring 
to her status as a practising lawyer in an 
attempt to bully and intimidate them.

The standards committee decided to 
take no further action on the complaint. 
On the evidence before it, the committee 
noted that Macmorris’ conduct was not 
connected with providing regulated ser-
vices, and that the conduct did not breach 
any relevant rules or regulations.

Macmorris’ statement on its own could 
not amount to a failure to maintain appro-
priate standards of professionalism, the 
committee said.

However, a lawyer who included their 
practice details in a private email ran the 
risk that a member of the public would 
be misled about the capacity in which 
the lawyer was communicating and their 
intentions, resulting in a complaint being 
made.

“Practitioners should therefore consider 
the tone and content of such correspond-
ence, together with the way in which they 
hold themselves out when sending it,” the 
committee said.

“The standards committee’s advice is 
that a practitioner, who in correspondence 
discloses their professional identity, should 
make it clear in what capacity he or she is 
acting when sending that correspondence,” 
the committee said.

They should also “ensure that the tone 
and content is in accordance with the rules 
that govern their conduct”.

publications about the matter that 
appeared both on Whaleoil and in the 
New Zealand Herald. Some articles also 
appeared in the United Kingdom, including 
The Telegraph.

After the police decided not to prose-
cute her former husband, Ms Denham 
unsuccessfully attempted to have the 
police review their decision. That included 
approaches to politicians and seeking a 
review of the decision by the Independent 
Police Conduct Authority.

Ms Denham then instituted a private 
prosecution for male assaults female.

She also organised with the public 
relations consultant for further articles 
to appear in the New Zealand Herald and 
on Whaleoil. This effectively denied her 
former husband the opportunity to seek 
name suppression from the court.

Abuse of process
The District Court dismissed the private 
prosecution as an abuse of process.

In dismissing the prosecution, Judge 
McNaughton stated: “As to abuse of process 
I am satisfied beyond any doubt that this 
private prosecution has been brought for 
an ulterior motive by the complainant, 
that is, primarily to destroy his career and 
reputation and collaterally to damage [the 
school] and at the same time to obtain an 
advantage in pressing the relationship 
property claim. On that basis alone the 
charges should be dismissed.

“Further, I am satisfied on the complain-
ant’s own evidence that she knowingly and 
actively sought to subvert the operation 
of suppression orders with the assistance 
of [the public relations consultant] and 
[the Whaleoil blog author] and that in 
itself constitutes a serious abuse of pro-
cess, along with material nondisclosure 
of the communications with [the public 
relations consultant] which have revealed 
the complainant’s underlying motives for 
all to see.”

The Judge’s findings were further 
reflected in an award of indemnity costs 
against Ms Denham of almost $146,000.

The Tribunal considered email and text 
messages as evidence of Ms Denham’s 
purpose in pursuing the course of action 
she took and her evidence given in person 
before the Tribunal, together with the 
District Court findings.

Censured
The Tribunal found that Ms Denham had 
fallen “well below that standard and in 
doing so has tarnished the reputation of 
the profession … . [T]his behaviour cannot 
be categorised as a “brief rush of blood to 
the head” against the background of an 
acrimonious matrimonial break up which 
might warrant some level of understanding 
or tolerance. The behaviour continued for 
over three years including nine months 
during which Ms Denham was a practising 
lawyer”.

“The public must be able to be clear that 
when a lawyer issues proceedings he or 
she would only do so for proper purposes 
and in a considered and ethical manner,” 
the Tribunal said.

In its penalty decision, [2017] NZLCDT 
30, the Tribunal said that Ms Denham 
had avoided strike-off by a “fine margin” 
because the Tribunal was not unanimous.

“In your relentless pursuit of strategies 
played out in public to malign the repu-
tation of [your former husband] and [the 
school of which he was principal] and your 
misguided private prosecution, which was 
found by the Court to be a misuse of the 
criminal justice system, you completely 
lost sight of your professional obligations 
as a lawyer.”

As well as suspending Ms Denham, the 
Tribunal censured her, and ordered that 
if she applied for a practising certificate, 
that she reimburse costs of $5,000 to the 
New Zealand Law Society.
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Starting your legal career is likely to be an 
exciting, yet slightly terrifying, time. It’s important to 
remember that everyone has to start somewhere, and 
chances are the partner you’re reporting to also felt out 
of their depth when they first joined the profession. 
LawTalk asked some senior lawyers to reflect on some 
of the important things they have learnt in the course 
of their careers, and what they wish someone had told 
them when they were juniors. Here, they share words of 
wisdom and advice for lawyers who are just starting out.

Cameron Law, Partner, Environment, 
Planning and Natural Resources, 
Russell McVeagh, Auckland
“ Ke e p i n g  c a l m  a n d 
maintaining a sense of 
perspective is a helpful 
starting point. And always 
remain curious. It’s okay to 
not know the answer – the 
skill is in knowing how to 
work it out.

“There will be times 
when hard work and 
long hours are necessary 
but in the down times get 
outside, exercise, spend time with family and friends. 
The law isn’t everything.

“Pretty much everyone suffers from Imposter 
Syndrome where they fear that they’ll be exposed as 
a fraud or not measure up. You’re not an imposter or 
a fraud so don’t let those negative thoughts dent your 
self-confidence (it took me ages to work that one out).

“As a young lawyer, I felt that I couldn’t be open about 
my sexuality when I was starting out in the profession. 
Law firms are better workplaces now and you have the 
right to bring your full self to work.

“It’s about being calm and curious and being (or at 
least appearing) confident – everyone has moments of 
Imposter Syndrome. It’s also about being an authen-
tic and nice person, who people enjoy working with 
and they trust to do a good job for them. Treat others 
with respect and courtesy and you’ll get much better 

Some advice for 
new lawyers

outcomes.
“Lawyers should look to provide advice that is stra-

tegic. A combination of private practice and in-house 
experience has helped to give me a different commercial 
perspective, a strong work ethic and an understanding 
of how a client’s drivers may lead to a different outcome 
than what might appear best from a more purely legal 
perspective.”

Polly Pope, Partner, Litigation, 
Russell McVeagh, Auckland
“Success as a lawyer starts 
and ends with under-
standing what makes 
good client service. Focus 
on learning what your 
clients’ expectations are in 
terms of excellent service 
and make sure you deliver 
that to them. Remember 
that when you begin practice in a firm your key ‘clients’ 
are likely to be your colleagues.

“Be ambitious. Ask for feedback, seek out opportu-
nities and always volunteer.

“Find professional organisations and take every 
opportunity to build and expand your networks. Your 
peers today may be junior solicitors but in a few years’ 
time they may be your most important clients.”

Ben Paterson, Partner, Corporate 
advisory, Russell McVeagh, Auckland
“Find an area of law (or 
business) that really 
interests you, keeps you 
motivated and challenges 
you. The work lawyers 
do isn’t cutting edge or 
exciting all the time, so 
it is really important that 
you enjoy what you do and 
it motivates you to keep 
going until the exciting 
work rolls back around.

“Realise that things won’t happen immediately. There 
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seems to be a tendency (amongst young and old alike) to 
want to jump to the end goal. But if you take the time to 
learn and make the most of the experiences as a junior 
lawyer, it will help immensely the more senior you 
become.

“Lastly, make sure you work with a group of people 
that you really enjoy being around. You are typically 
with them for the majority of the day, so it is really 
important that you get on well with your colleagues. I am 
exceedingly lucky in that my team are a fantastic group 
of individuals, who are immensely fun to be around, 
and it makes work that much more enjoyable.”

Tania Goatley, Partner, Commercial 
litigation, Bell Gully, Auckland
“Treat every task as an 
opportunity to learn. 
Even the most seemingly 
mundane jobs you start 
out with will ultimately 
lead to bigger and better 
things – and chances are 
the person who gave you 
the job is already assessing 
how ready you are for that next step.

“Make sure you find excitement and fun in the type 
of law you are doing and the clients you are doing it 
for. No law firm, barrister or business will ever pay you 
enough to be successful or happy in your career unless 
you fundamentally enjoy what you are doing. You don’t 
need to love discovery or due diligence, and you will get 
the odd rubbish instruction, but different types of law 
appeal to different people – so find your niche.

“Proof read everything – twice – and make sure you 
know what to do with an apostrophe.

“Be respectful of your time and the time of everyone 
around you. Choose what to do with your own time 
wisely, and remember that those choices can impact 
positively or negatively on others. The people who can 
help you advance in your career will remember occasions 
on which you saved them time and vice versa.”

Graham Murray, Partner, Tax, 
Bell Gully, Auckland
“The best advice I was 
given as a junior was to 
become a master of law 
changes and new regimes. 
If you do that then you 
quickly become a go-to 
person for partners and 
senior staff who may not 
always have the time to 
follow those changes. Law changes are “new” for both 
senior and junior staff, so there is no reason why keen 

junior solicitors cannot add value by being across the 
detail even though they may feel less experienced.”

Helen Mackay, Director, Juno 
Legal Ltd, Wellington
“My advice to new or 
younger lawyers is to 
think really openly about 
the pathways that a legal 
qualification can create. 
When I was at law school, 
I thought of legal practice 
as narrow and confined to 
the courtroom or large law 
firm. The opportunities that in-house legal practice gave 
me were immense both in understanding business and 
developing as a lawyer and leader.

“It is a really exciting time to be a young lawyer with 
the increasing adoption of smart technology, the expan-
sion of services delivered by most lawyers beyond what 
is just “legal advice” and the emergence of alternative 
legal services providers, of which our firm Juno is one.

“Stay hungry, keep learning and grab all opportuni-
ties thrown your way with both hands. And if they are 
not being thrown your way, go out and create them. 
Read leadership and business articles as well as legal 
texts, watch TED talks and remain curious about the 
world around you. Find ways to combine your pas-
sions, whether that be the environment, social justice, 
technology, sport etc, with your legal career. Look for 
entrepreneurial opportunities around legal technology 
or social enterprise or aim to start your own alternative 
legal services provider. And remember, a large number 
of chief and senior executives in our private and public 
sector organisations are former lawyers so think of your 
legal qualification as a foundation rather than an end 
in itself.”

Garry Anderson, Partner, Corporate 
and commercial, Auld Brewer 
Mazenagarb & McEwen, New Plymouth
“Some things you can only learn by trial and error, but 
there are other things I wish I’d learnt earlier on. Such as: 
be an expert – do the hard stuff; have expertise outside 
the law; don’t just fill in forms, give valuable advice; 
be curious; have a good mentor; be financially, and 
technologically, literate; even if you don’t know what 
you’re doing, know what you’ve done; know, and stick 
to, your core values; be hard to replace; keep learning; 
be generous; have a plan; have a plan B; have a core 
understanding of, and be comfortable with, te reo Māori 
and tikanga; when you finish work, actually finish; say 
No; everyone thinks that they are being reasonable; make 
and meet your promises; don’t weasel; care about what 
you do and who you do it for.” ▪
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You do not have to be a lawyer. You may think 
you do. It may feel like you absolutely do, but you do 
not. Remembering this helps, especially when things 
are hard.

Most worthwhile undertakings are hard. Becoming 
a lawyer takes a long time and a lot of work. Becoming 
a skilled and experienced lawyer takes even more time 
and work. It helps, when you are doing a hard thing, 
to feel that you have chosen to do it and that you do 
not have to do it. As Dan Pink said in Drive, “Human 
beings have an innate inner drive to be autonomous, 
self-determined, and connected to one another. And 
when that drive is liberated, people achieve more and 
live richer lives.”

It is easy to become or remain a lawyer believing, at 
some level, that you have to. And the more skill and 
experience you gain, the easier it is to believe you really 
have to. But that is not true. And believing we have to 
robs us of our joy and, at its extreme, our lives.

Most of us can grasp, intellectually, that we do not 
have to become or remain lawyers. (It goes without 
saying that lawyers are intellectual juggernauts in this 
way). If only intellectual logic were all that is at play.

Because of course, lawyers are also humans, and 
humans are incredibly social creatures. We do not require 
a statutory mandate for compliance with social norms, 
and we do not behave according to pure logic. If you talk 
to an unhappy lawyer and suggest to them that they 
do not have to be a lawyer, they will almost certainly 
say, “Yes I know not technically, but…”.

Let’s say your parents have explicitly told you that 
you must have a professional career, or even paid for 
your education.

Or maybe your family has not said so explicitly but 
is made of lawyers and the implication becomes that 
that is what a person in your family must be.

Or your family is made of people who never had the 
chance to be lawyers and you think that changing course 
would be betraying a precious opportunity.

Or you have asserted your desire to be a lawyer since 
you were nine, and it is so much a part of your identity 
that you do not know where Being A Lawyer ends and 
you begin.

Or you know very few people who are not lawyers 
and so the idea of not being a lawyer feels foreign and 
more than a little threatening.

Or you think that not being a lawyer would somehow 

You do not have to be a lawyer
BY KATIE  

COWAN

be “giving up” and make you a “fail-
ure” (note: it wouldn’t).

Or maybe it is just that whenever 
you wonder out loud what it might 
be like not to be a lawyer you are 
met with choruses of “But the time 
you have invested!” and “But what 
about all the money!”.

These things are powerful, espe-
cially for the anxious-types. They 
can make it feel pretty irrefutable 
that at some level, now that we 
are lawyers, we probably do have 
to stay that way. But, and I know I 
am repeating myself here, we really 
do not.

My point is not that we should not 
be lawyers or that we should all quit 
en masse. My point is that we can 
not be lawyers. It is an option that 
is available. Knowing this means 
that continuing to be a lawyer is a 
choice, sometimes a pretty valiant 
one. And being valiant can be fun. 

It is certainly empowering. 
The opposite, feeling like the 

option to stop being a lawyer is 
not available, saps the possible 
joy and drive from our work. At its 
extreme it makes us feel like we 
have no way out. In a population 
more prone to anxiety, depression, 
substance abuse and suicide than 
the general population, the belief 
that we have to be lawyers is espe-
cially dangerous.

If you can remind yourself in hard 
times that you do not have to be 
a lawyer, you automatically make 
your decision to persist an autono-
mous one. It is so much easier to be 
happy and healthy and successful 
when you feel self-determining in 
this way.

And, if, when you remind yourself 
that you do not have to be a lawyer, 
you find that it reveals that at quite a 
deep level you perhaps do not want 
to be a lawyer, and continuing to be 
one is depriving you of a happier or 
healthier or more authentic life as a 
dog groomer, or investment banker, 
or TV screenwriter, or stay at home 
parent, then that is also important 
information (noting of course that 
nothing requires immediate action). 
In my view, the whole of humanity 
is served the more people there 
are who feel a sense of autonomy, 
authenticity and purpose in their 
work, whatever that work may 
happen to be. A happy former 
lawyer beats an unhappy lawyer 
any day of the week.

Either way, win-win! ▪

Katie Cowan is a former lawyer, 
now director of Symphony Law, 
a consulting practice for law-
yers. She hosts The New Lawyer 
podcast, which can be found at 
 thenewlawyer.co.nz 

My point is not 
that we should 
not be lawyers or 
that we should 
all quit en masse. 
My point is that 
we can not be 
lawyers. It is an 
option that is 
available. Knowing 
this means that 
continuing to be a 
lawyer is a choice, 
sometimes a 
pretty valiant one. 
And being valiant 
can be fun. 
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A policy that could change how law firms and 
clients think when assigning lawyers to major cases and 
investigations was launched in December 2017.

The Gender Equitable Engagement and Instruction 
Policy (Eqitable Instructions) is aimed at developing 
and retaining the skills of women lawyers.

While over 60% of law school graduates are women, 
climbing the legal ladder for many appears to be more 
difficult than being admitted to the Bar. The number of 
women lawyers in New Zealand exceeded the number 
of men for the first time in January 2018.

Development of the policy was led by Russell McVeagh 
and several other law firms along with a number of 
large corporates. The New Zealand Law Society and 
New Zealand Bar Association are jointly promoting 
and managing the policy.

It can be adopted by any user or provider of legal 
services, including clients, law firms, chambers, in-house 
teams and legal departments and individual lawyers.

How it works
By 1 December 2018 policy adopters will use reasonable 
endeavours to have women lawyers with relevant exper-
tise take a lead on at least 30% of court proceedings, 
arbitral proceedings, and major regulatory investigations.

It’s no secret that women are under-represented as 
lead counsel, especially in significant commercial litiga-
tion. Furthermore, men outnumber women as barristers 
and in Queen’s Counsel appointments.

Could this be a game changer?
Kate Davenport QC has been practising law for over 
30 years and, as the New Zealand Bar Association’s 
President-Elect, has been involved in launching the 
policy. She thinks it has great potential.

“It’ll make organisations and lawyers who brief 
barristers think about what they’re doing. It’s all very 
comfortable for people to just brief the lawyers they’ve 
briefed before, and traditionally that has more often 
been men.

“I hope this policy has law firms and clients asking 
themselves who else they could instruct and let’s look 
at the women lawyers for this work. The policy brings 

Policy will result in more 
women taking the lead
BY NICK  

BUTCHER

about making people think about 
the equally meritorious people 
they may not have considered in 
the past.”

Ms Davenport says the only 
barrier to advancement should be 
ability and firms which adopt the 
policy will be sought after by new 
female graduates.

“This policy gives women the 
opportunity to do more senior litiga-
tion work. Women need to be seen 
to be doing this so that they can put 
it down on their application form for 
QC. This policy will be very positive 
for women in law. I have two nieces 
who are young graduates working 
for large law firms and I do think the 
barriers are there,” she says.

Putting the policy into action 
is as simple as notifying the New 
Zealand Law Society. However, 
firms that adopt the policy but 
fail to meet reporting obligations, 
will be removed from the list of 
policy adopters on the Law Society 
website.

the issue to people’s consciousness and that will then 
become habit and lead to women doing better kinds 
of work,” she says.

“It is time to put a stake in the ground. It is immensely 
encouraging that some of the major players in the 
provision of legal services and some leading corporate 
organisations are early adopters of the policy,” New 
Zealand Law Society President Kathryn Beck says.

Resistance expected
Ms Davenport anticipates some resistance to the vol-
untary policy.

“There’ll be people that think it (the target) should be 
50% and not 30%. There’ll be others that think people 
should be chosen on merit. But this is not about choosing 
someone to do a job just because they’re female. The 
person must have the skill level to do the job. This is 

“For a long time 
people thought 
the situation with 
women in law 
would take care 
of itself. That 
hasn’t happened. 
There seemed to 
be an idea that 
once we reached 
50% of practising 
lawyers in the 
profession 
equality would 
follow but women 
have continued 
to lag behind..."

PRACTICE
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Being a young female lawyer in the past
On the outside it may appear as if Kate Davenport has 
risen to the top with ease, but memories of the early 
days of practising law are not quickly forgotten.

“During one of my first job interviews I was asked 
what form of contraception I was on, because clearly 
as a woman I was going to go off and have children 
and leave them. They’d never ask that sort of question 
now and then, when I did get a job in a large law firm, 
I was told that I shouldn’t admit knowing how to type 
or photocopy because women would be asked to do 
that work. Routinely, I would go into meetings and be 
asked to make the coffee,” she says.

Ms Davenport says those blatant barriers have gone 
but the subtle barriers still remain.

She says appearing in a case before the Privy Council 
probably helped her make Queen’s Counsel.

“But interestingly since I became QC, I’ve been offered 
a lot more Family Court work and I do think there is a 
perception out there that because I’m a woman, that’s 
what I do.”

Jenny Cooper QC has been practising law for over 
20 years and is also an avid supporter of the Gender 
Equitable Engagement and Instruction Policy.

“For a long time people thought the situation with 
women in law would take care of itself. That hasn’t 

happened. There seemed to be an idea that once we 
reached 50% of practising lawyers in the profession 
equality would follow but women have continued to 
lag behind me in progression.

“People used to say to men, ‘don’t worry it’s just a 
timing issue’ but it’s clear that we need to do more than 
just wait,” she says.

Targets work
Ms Cooper says while there will be criticism over having 
a 30% target for women to take the lead in court and 
arbitral proceedings along with major regulatory inves-
tigations, she thinks it’s needed.

“Unless you set a target and impose some sort of 
discipline to measure your achievement against it, 
then it’s really hard to get change to actually happen. 
People can agree in principle with the idea of change 
but actually bringing about change in behaviour that 
has been entrenched and has become habitual is very 
difficult.”

Ms Cooper says 30% is merely a starting point.
“Our long term aim is to get to 50% but it’s a question 

of what’s achievable.”
Ms Cooper says the policy would work when, for 

example, a case comes up. If it’s a company they’ll have 
a couple of law firms that they regularly use for litigation 
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and will probably approach the 
partner they’ve dealt with for 10 
years and go with the recommended 
person.

“This policy means people will 
stop and think about who else 
there is and if there are any women 
solicitors or barristers we could use 
for this case on the list. If not, why 
not. It’s about being conscious of 
those decisions and making sure 
you’re not shutting out people from 
consideration. You’re also giving 
clients a broader choice,” she says.

Jenny Cooper says it’s not a case 
of ‘you must always brief a woman’, 
but is a case of ‘have you considered 
a range of options that includes 
women’.

Law firms and other 
businesses
Sarah Keene is a partner at Russell 
McVeagh, which is signed up to the 
policy and was an important player 
in its development.

Regulatory Affairs, Compliance and 
General Counsel, Mark Weenink 
says his company aims to achieve 
more than 30%.

“We will be seeking to exceed the 
equitable engagement target and 
aim for 50% of our instructions in 
both litigious and non-litigious work 
to be briefed to senior women law-
yers. This aligns with the Westpac 
women in leadership target and 
is responsive to the recent report 
commissioned by Westpac which 
indicates women hold only 29% 
of leadership positions in New 
Zealand,” he says.

Mr Weenink says with the high 
quality of women lawyers available 
the policy makes good business 
sense.

“A Westpac-commissioned report 
indicates addressing the gender 
imbalance could add nearly $900 
million to the economy annually. 
The policy assists in-house counsel 
to keep these goals front of mind. In 
the end all of us will benefit.”
• The Equitable Instruction Policy 

can be found on the NZLS web-
site, under Practice Resources: go 
to Business of Law and then Legal 
Practice.

Client adopters at 5 
December (in order 
of adoption)
We s t p a c ,  S p a rk ,  Fo n t e r r a , 
Countdown, Stuff, Watercare, 
Meridian, Lion, Samsung, Auckland 
Airport, Chorus, ANZ, Contact.

Legal services adopters 
at 5 December (in 
order of adoption)
R u s s e l l  M c V e a g h , 
MinterEllisonRuddWatts, Buddle 
Findlay, Shortland Chambers, 
Crown Law Office, Bell Gully, 
Chapman Tripp, Simpson Grierson, 
DLA Piper New Zealand, Anderson 
Lloyd, Kensington Swan. ▪

She says the policy adopters as 
firms, chambers and client organi-
sations, have effectively committed 
to asking the question “is there a 
woman who can be involved in 
leading an aspect of this contentious 
matter?”

“We expect that creating the habit 
of asking that question is of itself 
going to make a huge difference to 
the quantity of women instructed,” 
she says.

Firms that adopt the policy will 
have to provide a biennial confiden-
tial report of results and measures 
taken to achieve the 30% target to 
the New Zealand Law Society.

Beyond the legal 
profession

It’s very important to note that it’s 
not just law firms that are behind 
the Gender Equitable Engagement 
and Instruction Policy. Major com-
panies have adopted it as well.

Westpac’s General Manager of 

◂  Paul Nicholson bn
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When I plan a law office retreat, I 
ask participants “What optimal outcomes 
would you like to achieve in this retreat?” 
They often say: “I want the group to make 
some decisions and then act on those deci-
sions”. Many tell me participants have great 
intentions at a retreat, but these intentions 
are not actualised.

At a retreat, participants often discuss 
timely topics such as strategic planning, 
business development, succession plan-
ning, governance, management and so 
forth. Typical agenda items might include:
• What financial or other goals should the 

firm achieve?
• What opportunities might there be to 

build the practice?
• What might success look like if the firm 

were to achieve these goals?
• What roles might particular lawyers play 

in the process?
• Should the partners commit to drafting 

a written business development or stra-
tegic plan and, if so, what should the 
plan address?

Ideally, a retreat provides a venue for all 
participants to engage in their clearest, 
crispest, best thinking and discussion. It 
should be a creative, vibrant brainstorming 
opportunity. All participants should have a 
say and a sense of ownership in terms of 
outcomes. Everyone should leave the dis-
cussion energised, motivated and empow-
ered. It’s a chance to press the “reset” 
button professionally and personally.

Let’s assume your law office has had a 
retreat. What next steps should the group 
undertake when everyone returns to the 

Law Office Retreats: 
From good intentions 
to great outcomes
BY EMILY  

MORROW

“[The road to] Hell is paved with good intentions,” – attributed to St Bernard Clairvaux (c. 1150)

office? How can your firm ensure that retreat decisions and good 
intentions will reliably translate into future action and accom-
plishments? What are the pitfalls for the unwary? Here are some 
suggestions.

Be crystal clear about retreat decisions
All great retreats have a great, well-crafted written agenda that 
addresses what will be discussed and that sets the tone for the 
conversation. Usually, I prepare the agenda based on preliminary 
discussions with participants to avoid unhelpful surprises and 
provide a tailored discussion framework. Planning a great retreat 
is like painting a house. The critical work is the prep work and if 
you do that well, the paint goes on effortlessly.

Before introducing a new topic, the facilitator should guide the 
group through to closure on the topic at hand. Skilful facilitation 
involves knowing the precise moment when a group has sufficiently 
discussed a topic and is ready to move on. When that moment is 
reached, it often works well for the facilitator to say something 
along the lines of “As to the current topic, my sense is that you 
are all in agreement that the partnership should undertake the 
following actions over the course of the next six months. Am I 
correct about that?” This creates an opportunity for participants 
to confirm their consensus and avoid confusion about decisions.

Another way to reach closure is to suggest a vote on a matter, 
of course, but I generally find consensual decisions withstand 
the test of time better than majority votes.

Write it down
A participant or a third party should always take minutes during 
the retreat. These should reflect the process the group went 
through, decisions that were made and action items. For example, 
the process might include having small groups suggest a variety 
of approaches to addressing a particular issue. These suggestions 
could be considered by the whole group and a blended version 
of the ideas could be formally adopted. It’s helpful to record, for 
example, the various approaches, as well as the final version. 
Later on, if an unexpected problem arises with the agreed upon 
approach, the group may want to reconsider some of the other 
ideas from the sub-groups.

PRACTICE
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Identify the external 
assistance or expertise needed 
to implement decisions
Let’s assume that at a retreat, the partners 
agree to develop a succession plan and that 
to achieve the plan, they need to:
• Consider what practice areas have the 

greatest future potential.
• Determine what opportunities there are 

for the firm to build its profile.
• Evaluate each partner’s practice and 

staffing needs.
• Hire some new lawyers with appropriate 

expertise/experience.
• Enhance the firm’s overall profitability.
• Take an objective, critical look at what’s 

working well in the practice and what 
isn’t.

Each of these topics will require follow-up 
work, some of which should be done by 
retreat participants/partners. However, due 
to demands on partners’ time and a lack 
of interest/expertise, frequently such work 
may be better done by others.

For example, to decide how to grow 
the practice and develop an appropriate 
succession plan, an objective, third party 
review of the firm’s financials and the mar-
ketplace can be critical. It can be difficult 
for “insiders” to look objectively at these 
issues. Engaging a third party to assist in 
the process can be very helpful.

Much of the follow-up work often 
becomes the responsibility of the firm 
administrator/GM/CEO. This individual 
moves the process forward, keeps track 
of what is being done and what needs 
to be accomplished, reminds partners of 
goals that were established, holds part-
ners accountable and so forth. If a firm 
has a person with the authority, skills and 
temperament to own this process, it will 
ensure better outcomes.

Many firms, however, lack such adminis-
trative/managerial leadership and support. 
Sometimes the person tasked with admin-
istrative oversight in a firm is more of an 
“implementor/follower”. In such cases, 
retreat decisions can languish for lack 
of leadership. It can be helpful to bring 
in an external consultant to assist in the 
follow-up process.

An external consultant might, for 
example, create a checklist of priorities 
identifying what will be done, who will 
do what and future issues to address. This 

“dashboard” gets updated regularly and 
provides a visual tool to ensure successful 
follow-up.

External consultants often work closely 
with partners and others to coordinate 
efforts, provide necessary research and 
feedback, assist in decision-making and 
provide reliable and consistent accounta-
bility. They can provide specialised exper-
tise, greater experience, be a sounding 
board when (the invariable) problems arise, 
resolve points of conflict, coach individuals 
and the like.

Commit to follow-ups
At the end of a retreat, I encourage par-
ticipants to identify what topics need 
to be discussed at the firm’s next retreat 
so the group has the beginnings of the 
next agenda. Typically, I suggest the 
group commit to a follow-up discussion 
within six to 12 months so there is built-in 
accountability.

Circulate the minutes 
and rally the troops
Once finalised, I encourage participants 
to circulate the retreat minutes amongst 
themselves to ensure accuracy and 
completeness. This has the dual benefit 

of reminding everyone about what was 
decided and ensuring group buy-in.

If the retreat was attended by some but 
not all individuals within a firm (such as 
a partners’ only retreat), I suggest retreat 
participants agree on what they want to 
report about it to those who did not attend. 
What message(s) will be shared with the 
staff? This keeps everyone advised, avoids 
office gossip about what might or might 
not have occurred and publicly commits 
the partners to do what they have said they 
will do. Again, accountability is critical.

So, if your office has had a retreat, I com-
mend you for having done so. Many firms 
don’t have retreats, or if they do, engage 
in a relatively casual and less than ideal 
process. However, if you do have a great 
retreat, ensure your firm also has a great 
follow-up to it. Without that, it’s just good 
intentions, and we know where those can 
lead. ▪

Emily Morrow  www.emilymorrow.com 
was a lawyer and senior partner with 
a large firm in the United States. She 
now resides in Auckland and provides 
tailored consulting services for lawyers, 
barristers, in-house counsel, law firms 
and barristers’ chambers.
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A sizeable proportion of New 
Zealand’s lawyers are based in the largest 
city: of around 13,000 lawyers who work 
in New Zealand, just under 5,700 (44%) are 
in the area covered by Auckland Council.

For many non-Aucklanders the typical 
Auckland lawyer is based in Shortland 
Street or elsewhere in the CBD. The real-
ity is somewhat different. The Council’s 
catchment area sprawls over 4,894 sq km 
and includes countless distinct suburbs 
and communities.

“The Law Society’s Auckland branch 
membership is becoming increasingly 
broad and diverse, by geography, demo-
graphics, by practice area and by profes-
sional and personal life stage”, says Glenda 
Macdonald, the New Zealand Law Society 
General Manager Representative and 
Auckland Branch Manager.

The experiences of three lawyers who 
have opted to practise outside the centre 
shows that practising law in suburban 
Auckland has some compelling features 
and benefits.

North Shore: Holbrook Law, 
Hurstmere Road, Takapuna
Dana Holbrook, founding partner.

Established in 2012 by Dana Holbrook, 
Holbrook Law is a general practice law firm 
in Takapuna that also has a keen focus on 
family law. The staff of six is made up of 
three lawyers, Ms Holbrook, Chris McBreen 
and Yoonha Park, registered legal executive 
Lynette Wade, legal secretary Sarah Coan, 
and receptionist Raewyn Williams.

Before establishing Holbrook Law, Dana 
worked on the North Shore in a partnership 
role at another firm.

“I have practised in the North Shore for 
approximately 15 years and moved here in 
2007. It made sense to have my practice 

Practising law in 
Auckland’s suburbs
BY ANGHARAD  

O’FLYNN

in the North Shore.
“It is close to my home, kids’ schools and we have a beautiful 

view of Takapuna Beach at Holbrook Law.”
Dana says the community atmosphere is a family friendly 

environment.
“I very much enjoy working with my colleagues from other 

firms who also practise in the North Shore.
“Takapuna is a vibrant suburb with activities such as the Beach 

Series and summer movie nights and is generally a fun place to 
work.”

It seems there is always something happening in the North 
Shore. One quick ‘Events in Takapuna’ Google search brought up 
dozens of ‘All Ages’ events – including making your own lollipops, 
school theatre programmes, and even a Russian language Opera 
performance.

“The collegiality amongst the North Shore lawyers is very strong 
and one of the reasons it is so enjoyable practising on the Shore. 
In addition, the support staff at the North Shore Family Court are 
amazing people and always incredibly helpful.”

West Auckland: Teei & Associates, 
Railside Avenue, Henderson
Poi Ngatokorua Teei, founding partner.

Teei & Associates has a staff of seven: four lawyers (Poi Teei, 
Cherie Phillips, Nelson Augustine and Peter Leaupepe), two legal 
executives (Julie Kane and Lauren Thornton), and support staff 
Kaylene Crosswhite in accounts and receptionist Trudi Richardson. 
The firm is situated in the centre of Henderson at the foot of the 
Waitakere Ranges.

“I have always lived in the city but when I was admitted to 
the bar, one of the jobs that I applied for was in Henderson,” says 
founding partner Poi Teei. “I was offered the job and have not 
looked back – that was back in 1988-89.”

The general practice firm covers most areas of legal work from 
conveyancing, family, estates and trusts, criminal, immigration, 
civil and debt collection. “We have lawyers who appear in the 
Family Court, tribunals and District and High Court,” he says.

“Henderson is a great place to work and it takes 15-20 minutes 
to get from home in the city into the office.

“Parking is still free … [and] the courts are within a short stroll 
although we also attend courts outside the area.”

Much like the suburb, the firm is multinational and caters to 
Henderson’s diverse language needs with lawyers who are fluent 
in Samoan, Hindi and Cook Island Māori.

PRACTICE
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“Many of our clients are local although 
we also have clients from the city, South 
Auckland and the North Shore.

“I think what stands out when dealing 
with locals is that you can identify the streets 
where they come from and know of prob-
lems that may have occurred in that area. 
When you know a street or area where a 
client lives that can usually be the ice breaker 
when a client comes in for the first time.”

On the legal community in the 
Henderson area Poi says, “West Auckland 
has a great bunch of local lawyers in both 
the Family Court and the criminal court.

“It is very easy to deal with most of 
them. It sometimes makes it easier to 
reach agreements when dealing with a 
local lawyer as there is a certain element 
of trust and respect that he or she won’t 
do anything to try to make it harder for 
you or your client. There are, of course, 
exceptions to every rule.”

South Auckland: Rice Craig 
Barristers and Solicitors, 
Queen Street, Papakura.
Henry Herman, senior solicitor.

With a staff size numbering in the thirties, 
Rice Craig Barristers and Solicitors is one of 
the larger suburban general practice firms.

Established in 1924, the firm has estab-
lished strong roots in Papakura over its 
93-year long existence.

Senior solicitor Henry Herman heads up 

the family law team and, prior to starting 
at the firm, he worked at firms in Auckland 
City.

“For me, moving to Rice Craig suited my 
long-term aspirations and what kind of 
environment I wanted to build my career 
in.

“It was more about having a small team 
culture and a big thing about work/life 
balance, and that was a big factor for me.

“In terms of clientele, we’ve got long 
established relationships with clients 
who have worked in the Franklin farming 
districts,” says Henry.

This kind of long-term client relationship 
is something that can really only be estab-
lished by firms with strong connections in 
their working community.

Despite the natural changes over 93 
years, the firm name has been kept due 
to its long presence within the legal 
community.

When it comes to the legal community 
in the area, Mr Herman says “I might be 
slightly bit biased when I say this, but I 
think the South Auckland bar is amazing.

“The collegiality, from my experience, is 
second to none, not just in terms of formal 
and professional interactions, but also in 
the social aspect to the work.

“Any lawyer will tell you that the work 
can be stressful – no matter what area of 
the law. I think having a collegial network 
of lawyers in your local community brings 

people together.
“You bump into each other around the 

shops, people know each other. They may 
not know each other well, but well enough 
that they can strike up a conversation. I 
think that’s a really nice indicator of what 
warms me to being in the small suburban 
firms.

“All the local firms get on really, really 
well; trust is a big thing. When you can 
establish long-lasting relationships with 
local firms it improves the efficiency of 
things.”

Much like the lawyers in the other sub-
urbs, Henry Herman feels Papakura gives 
off a family friendly atmosphere.

Another benefit of living in a suburb 
is that Auckland’s notorious rush hour 
commutes, which can turn even the most 
passive of people into rage incarnate, are 
avoided.

“When I tell the wife I’m 20 minutes 
away, it’s pretty accurate. And I think that’s 
a luxury.

“Lawyers these days are realising work/
life balance is very important.

“I think your personal sanity is a big 
factor. I think we are good as lawyers 
when we have a good environment and 
a good support network, and it will help 
that much more if you live and work local 
enough that you’re not having to contend 
with the traffic congestion.” ▪

▴ Long bay  Flickr user Sids1 b
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It seems remarkable that we’re still talking about 
fax machines in 2017, but I have received a surprising 
number of questions from readers about making fac-
simile communication more reliable.

This conversation is usually the same each time. It 
basically involves me recommending that the only way 
to make fax communication reliable (not to mention 
secure) is to get rid of it altogether, followed by the 
reader giving me all of the reasons that they couldn’t 
possibly give up on this bastion of 1980’s technology.

The two most common reasons I’ve heard for retaining 
the humble fax machine are:
1 Many standard agreements define when a document 

was sent/received using the fax timestamp. “If we 
don’t send documents by fax then how will we prove 
when we sent them?”

2 A misguided belief that faxes are more reliable or more 
secure than more modern forms of communication.

In this article I make a case why the best place for your 
fax machine is on the scrap heap and why it’s worth 
amending those agreements to use a smarter method 
for defining when an agreement was transmitted.

Receiving faxes
Fax machines, even the ones built into your mul-
ti-function device (printer/copier/fax), are inherently 
unreliable. Because they are used so infrequently, you 
often don’t realise when they’re not working. Even if 
you’re receiving multiple faxes per day, it’s not unusual 
for the fax machine to sit idle for hours at a time, so 
a lot of time can pass before anyone realises there’s 
a problem.

Try a fax to email service instead. They’re more reli-
able, more flexible and less expensive than having to 
maintain a fax machine and separate phone line.

There are dozens of reputable fax to email providers 
to choose from. Essentially you port your fax number 
to them and they take care of receiving faxes, turning 
received faxes into PDF files and emailing them to you.

Because they come in via email you have a variety 
of options on how to handle them, including sending 
them to multiple recipients simultaneously or even 
printing them automatically. You no longer have to 
rely on someone to check the fax machine regularly 
– several members of your team can receive incoming 
faxes, helping to avoid them going unnoticed.

Just the fax, ma’am
BY DAMIAN 

FUNNELL

Sending hard copies
Scan to email is inherently superior 
to sending faxes and it’s a lot harder 
for either party to defraud the other 
when documents are emailed rather 
than faxed. For example:
• If I’m late sending you an agree-

ment it will take me all of 10 
seconds to change the time on 
my fax machine to falsify the 
transmission time on the ‘send’ 
report. Your time of receipt will 
be different, but how do you 
prove which one is correct? Pull 
this trick with your email server 
and I can prove what time it was 
actually received.

• I can easily ‘modify’ a fax that I 
receive by replacing pages I don’t 
like with blank ones and claiming 
that the other party must have 
put said pages in backward. Who 
can prove otherwise? With email 
not only do I have a sent copy as 
evidence, but I can digitally sign 
the PDF file to make it impossible 
to modify without detection.

• If I know a document which I 
don’t want is coming then all I 
have to do is turn my fax machine 
off to avoid it being received by 
the deadline. This is not practica-
ble (or often even possible) with 
my email server.

• It’s a lot harder to positively 
identify who sent you a fax, but 
it’s relatively easy to confirm 
whether or not an email was from 
the purported sender.

But without a fax how do I prove 
receipt by the other party? With a 
bit of preparation it’s fairly easy to 
confirm that your email has been 
transmitted to the other parties’ 
email server and to store this con-
firmation for future reference. You 
can use third party services such 

as rpost.com to provide commer-
cial-grade mail signing and proof 
of delivery.

Email servers also maintain trans-
mission logs for every email sent. 
These are easy to falsify, so email 
logs from your own email server 
might not stand up to scrutiny if 
there’s a dispute. Cloud email ser-
vices (such as Google’s G Suite or 
Microsoft Office 365) provide mail 
logs that you can view but can’t edit, 
so these can provide free proof of 
delivery.

You can also use services like 
Dropbox or Google Drive to transmit 
soft copies of documents. These are 
accessible and secure and have the 
added benefit of being completely 
impartial.

Whatever your strategy for 
maintaining proof of delivery, it’s 
important that you implement and 
test it before you need it. For all of its 
quirks, the fax machine is familiar 
and well understood by everyone. 
You’ll want to make sure its replace-
ment is equally well understood 
before people use it in anger.

Cutting the cord
Getting rid of your fax line is 
remarkably easy and can be done 
quickly. In New Zealand we have 
phone number portability, which 
means you can keep your phone 
numbers when you change pro-
viders, so you can keep your fax 
number even if you migrate to a 
fax to email service. ▪

Damian Funnell   damian.
funnell@choicetechnology.co.nz 
is a technologist and founder of 
Choice Technology, an IT services 
company and  panaceahq.com, 
a cloud software company.
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The days of lawyers working predominantly in 
their own patch are mostly a thing of the past, with 
large amounts of work now being done online.

One of the big challenges though is getting a legitimate 
signature which cannot be fraudulently replicated.

Could the hand and pen 
become redundant?
ADLS Inc has possibly cracked that conundrum with the 
introduction of digital signing to its WebForms platform.

The organisation partnered with Secured Signing 
in launching the new service in WebForms. The Kiwi-
operated cloud-based digital signing provider delivered 
many of the standout features of the service.

WebForms offers online document creation for widely 
used legal forms such as the Agreement for Sale and 
Purchase of Real Estate form and the Commercial Deed 
of Lease form.

ADLS Inc has taken things a step further by intro-
ducing digital signing. President Joanna Pidgeon says 
it’ll offer real benefits to both lawyers and their clients.

“It’s an excellent way of executing documents and 
verifying a person’s identity in an integrated way,” she 
says.

Key features include
• Options for real-time, online verification of identity, 

using RealMe, New Zealand passports and New 
Zealand drivers’ licences,

• A signing log which captures all signing interactions, 
and provides an audit trail of the signing process,

• PKI digital certificate technology that seals the doc-
ument and its signatures,

• Ability to digitally witness a signature,
• The ability to upload non-ADLS Inc documents into 

WebForms to be digitally signed.
Ms Pidgeon says a common scenario where it could be 
a challenge to obtain a legitimate signature is when a 
client could be traveling overseas.

“Often there are situations where a trustee needs to 
sign a document but is on holiday on the other side of 
the world and digital signing could solve that challenge,” 
she says.

Digital signing 
for WebForms
BY NICK 

BUTCHER

How does a digital signature differ 
from an electronic signature?
“A digital signature is unique to both the document 
and the signee. It’s embedded in the document via a 
digital certificate. So it’s secure and a guarantee that the 
document has not been altered or amended in anyway,” 
Ms Pidgeon says.

How it works is that a lawyer at a law firm would 
upload a document into WebForms. That document 
would then be sent to the client. The client would be 
able to identify themselves using, for example, RealMe.

“The process tracks who has added their signature 
and when.”

Ms Pidgeon says the new digital signing means the 
days of documents no longer have to be couriered across 
town or to different parts of the country for signing – it 
can be done anywhere, at any time, on any internet-con-
nected device including mobile.

“Sometimes when you courier documents, you might 
get them back and see that an area hasn’t been signed 
or initialled and then they have to be sent out again. The 
way digital signing is set up should hopefully eliminate 
the potential for those situations to still occur.

“As a practising lawyer I know meeting clients face-
to-face will always be important. But, as people’s lives 

become busier and traffic gets 
heavier, digital signing will mean 
increasing efficiency for the docu-
ment signing process, more conven-
ience and also cost effectiveness,” 
she says. ▪

RECENT DEVELOPMENTS

“A digital 
signature is 
unique to both 
the document 
and the signee. 
It’s embedded 
in the document 
via a digital 
certificate. So 
it’s secure and a 
guarantee that 
the document 
has not been 
altered or 
amended in 
anyway,”

r E C E N T D E V E L O P M E N T S

Recent Developments aims 
to provide information on 
new products and services 
which are likely to be of 
interest to New Zealand law-
yers. While the New Zealand 
Law Society only profiles 
products which it believes 
have proven benefits, it does 
not endorse these.
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What has been your experience 
or interaction with legal 
innovation and technology?
Coming from a family of computer 
experts, I have always been inter-
ested in technology. I am lucky 
to work in a large firm with the 
resources to innovate. This has 
enabled me to be an early adopter 
of tools that help my practice as a 
litigator, such as litigation support 
software, voice recognition and 
e-bundles for court. Meanwhile, 
our general IT systems have evolved 
dramatically over the last 10 years, 
to include a wealth of applications 
that make our jobs easier (for exam-
ple, document management, time 
recording, billing, CRM, etc).

What changes have you 
seen in your firm, team or 
organisation recently?
The rate of change is ever-increasing 
on a number of fronts. In addition 
to technology changing the way law 
is practised, client expectations and 
the way we prefer to work are also 
evolving. We are moving along the 
continuum towards a paperless 
workplace, reducing the need for 
floor space and improving commu-
nication flows within workgroups.

There is an increasing demand for 
flexibility, which has both positives 
and negatives. From the client per-
spective, this can require after-hours 
availability on urgent or important 
matters – portable devices and remote 
access greatly assist in delivering that 
level of service. On the other hand, 
we are more conscious than ever of 
the need to nurture wellbeing and 
other aspects of our lives and support 

Laura O’Gorman

INNOVATION

Partner, Buddle Findlay
LawFest organiser Andrew King continues his series of 
interviews with key legal professionals with their inno-
vation and technology stories.

systems outside of work.
We are noticing a trend towards 

more project-based provision of 
services, requiring more innovative 
and collaborative problem-solv-
ing and pricing structures, often 
multi-disciplinary.

There is a greater focus on deliv-
ering our primary value-add at the 
expert level, and minimising the 
costs of low level and routine work 
(eg, through automation and AI, 
outsourcing, or those aspects being 
managed in-house). This is good for 
our junior lawyers because the qual-
ity of their work is better, but we are 
conscious that it might it reduce the 
overall volume of entry level work 
for law graduates. Overarching all 
of this, cybersecurity is now a major 
issue for any law firm.

What challenges or barriers 
do you face when innovating 
or looking to use new tech?
This depends on the particular 
innovation that is proposed, but 
the main recurring issues are 
cross-expertise communication/
understanding, change resistance, 
costs and learning curves, integra-
tion and security.

In the past, the different functions 
within law firms were more inde-
pendent. Lawyers could focus on pro-
viding legal advice, and the IT experts 
could set up our computers and digital 
voice recorders, without particularly 
requiring any understanding what the 
other was trying to achieve. Now the 
objectives are much more integrated 
(eg, designing and using software to 
achieve a particular legal task), posing 
the challenge of finding people with 

multi-disciplinary expertise, or working collaboratively 
and communicating more effectively across those disci-
plines. To do this successfully, people need to be open 
to change, listen effectively and adopt a problem-solving 
attitude rather than simply sticking with the status quo 
as a matter of convenience or change-resistance.

There are some great technological solutions out 
there, or that could be potentially developed, but this 
often requires risk and significant upfront investment 
(including overcoming a learning curve). Lawyers are 
generally risk-averse and time poor, so overcoming 
this type of barrier is difficult. To be done successfully, 
lawyers need to understand the reasons for the change 
and the benefits they will receive. Before introducing 
new technology, it is also critical to consider and test 
the knock-on implications in terms of how it will inte-
grate with other existing systems (both internally and 
externally), and what security issues arise.

What opportunities do you see 
with legal innovation?
The purpose of innovation for any service provider is to 
deliver better value for clients and exceed their expecta-
tions. Value can be achieved in a number of ways – higher 
quality, lower cost, faster delivery, proactively under-
standing the client’s business better, anticipating issues, 
collaborating more effectively, reducing risk and adding 
value. Technology provides us with one way to achieve 
these objectives. We have seen many examples already, 
such as software that better deals with the vast volumes 
of electronic material (in contexts such as litigation or due 
diligences), cloud-based platforms that facilitate project and 
client collaboration, commoditising basic documents and 
automation of mundane or repetitive takes. These trends 
will continue, allowing us to focus on the areas in which 
we truly add value with our legal experience and expertise.

With greater adoption of tech and 
more innovation, how do you see 
your role evolving in the future?
While the core service we provide is still legal advice, 
there is a much greater responsibility to ensure that we 
understand the bigger picture, and integrate our services 
both efficiently and effectively with others, including the 
clients themselves, technology experts and other service 
providers. Leaders within the firms need to prepare their 
teams to be problem-solvers in a rapidly evolving profes-
sion. This requires nurturing the skills of open-mindedness 
and adaptability, recognising that we need to keep learning 
and innovating throughout our careers. This will require 
technology skills too, not just legal training. ▪

LawFest is being held at the Langham hotel in 
Auckland on 8 March 2018. Find out more -  https://
www.lawfest.nz/ 
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PRO BONO

Heard that joke about how 99% of lawyers make 
the rest look bad? Or Winston Churchill’s assessment 
that “Lawyers occasionally stumble over the truth, but 
most of them pick themselves up and hurry off as if 
nothing had happened.” Is there any other profession 
that has a whole comedy genre dedicated to it?

Sure, some of it’s funny, (and some is unprintable here) 
but it’s also pretty unfair. Kirsty Spears, Director at legal 
recruitment firm McLeod Duminy, says, for example, 
lawyers fail to get credit for the free work they provide 
to those who need it most.

“We see ‘pro bono’ and volunteer work included 
on almost all the CVs we get through, indicating how 
widespread volunteering is within the legal fraternity,” 
she says. “By volunteering their services, those in the 
legal profession are contributing to the betterment of 
society in a number of ways.”

The Latin words ‘pro bono publico’ translate to ‘for 
the public good’; they are usually abbreviated to simply 
‘pro bono’.

“The profession here can easily be tarred with the 
same brush as it is in the United States, and the Better 
Call Saul image springs to mind, but actually we see a 
strong social conscience among most of our candidates,” 
says Ms Spears.

Some of the causes and organisations to which she has 
seen lawyers freely contributing expertise include the 
Student Army following the Christchurch earthquakes, 
an individual setting up a scholarship with charitable 
status at her old school, another acting as treasurer for the 
local marae, a co-ordinator for a mentoring programme, 
and a volunteer firefighter. “And we often see candidates 
expressing an interest in the corporate social responsi-
bility initiatives of the firms to which they are applying. 
Lawyers still want to make a difference and get involved.”

Elizabeth Bennie, General Manager at law firm 
Grimshaws, says that when recruiting, volunteering is 
well regarded. “Not so much for the experience gained as 
for the demonstration of being well-rounded and having 
interests outside work and university,” she explains, 
adding that volunteering at the Citizens Advice Bureau 
or Community Law Centre is now pretty standard for 

Lawyers for good: 
How pro bono work 
contributes to society
BY DONOVAN  

JACKSON

detained. It was unpaid but worth 
the sacrifice,” he says. “It makes you 
realise why you do what you do.”

Still heavily involved in volunteer-
ing through church, Rotary Club and 
the Auckland Restorative Justice 
Trust, Mr Orr says his employer 
throws its full support behind his 
efforts. “This is a factor in choosing 
where I work. Every firm should 
recognise the value of giving back 
for personal and professional devel-
opment – and being well-rounded 
and understanding your obligation 
to society has a positive business 
impact.”

A more structured approach is 
taken at MinterEllisonRuddWatts 
(MERW). A spokesperson explains 
that every staff member gets one day 
of paid leave to devote to a social 
cause which they can pursue inde-
pendently, or join one of the various 
organised initiatives firm-wide.

At MERW volunteering is one of 
the factors that is taken into account 
in the recruiting process. “It is part 
of judging a candidate as being 
well-rounded and having values 
aligned to ours. And graduates 
are increasingly interested to hear 
about what the firm does in terms 
of corporate social responsibility.”

The firm encourages its employees 
to share their suggestions for pro 
bono work and most teams have a 
number of pro bono files they are 
working through. “We have long-
term relationships with a number 
of charities but we also help a large 
number of other charities or individ-
uals in need,” the spokesperson says.

Kirsty Spears says the commit-
ment outlined by these top law 
firms is commonplace across New 
Zealand, and through individuals 
and firms at all levels. “It has been 
great to see and hear how much 
genuine passion there is for pro 
bono and volunteer work. Giving 
back is built into the profession – 
and most practitioners do so freely.”

Some of those lawyer jokes are 
still pretty funny though. ▪

Donovan Jackson is a news editor 
at iStart.  istart.co.nz

all candidates.
She says Grimshaws supports the 

Sargeson Fellowship financially and 
through marketing and other non-fi-
nancial means, and like many legal 
firms, it sponsors multiple commu-
nity and other events, participates in 
fundraising, including recently for a 
hospital burns unit, and uses Eat My 
Lunch’s catering service for internal 
events and contribute to their ‘buy 
one, give one’ philosophy.

A similar picture is seen at 
Simpson Grierson. A spokesperson 
says the company encourages, sup-
ports and values volunteer work, 
providing avenues for employees 
to take part. “In Wellington, staffers 
cook dinner once every month for 
the families of sick children at Ronald 
McDonald House in Newtown; our 
Auckland staff recently spent their 
lunch hour packaging thousands of 
pens for Youthline to sell, and our 
people regularly mentor children at 
Orakei Primary School.”

The firm goes further, last year part-
nering with 55 organisations to pro-
vide pro bono advice. “Volunteering 
is an important factor for many candi-
dates. It shows our values align with 
theirs. And in the recruitment process, 
volunteering is viewed positively and 
is a factor in the overall quality of the 
application. We’re seeing it much 
more in CVs, with young lawyers 
showing highly developed social 
consciences contributing freely.”

At Martelli McKegg, lawyer 
Timothy Orr has a long personal his-
tory of volunteering, having worked 
with the United Nations in Geneva 
and in Kenya. “That included going 
into prisons and police stations to 
find and support those arrested and 
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It may be preserving a town-
ship’s Scottish heritage, fighting for 
disabled people, or helping the local 
hospice; all are grist to the mill for 
long-established Whangarei firm, 
Henderson Reeves.

Director Jeremy Browne says 
the firm has a long history in the 
community and has always been 
willing to help out those in need.

Close to its heart are disabil-
ity issues – largely through the 
work of litigation lawyer Vanassa 
McGoldrick, who was born with 
Nail-Patella syndrome, and has no 
kneecaps or quadriceps muscles in 
her thighs.

She is Chairperson of the 
Whangarei Accessible Housing Trust 
and Tiaho Trust, and a member of 
the CCS Disability Action Local 
Advisory Committee.

“Vanassa has been fantastic and 
a great role model through her 

Disability rights at forefront 
of firm’s pro bono and 
community campaigns

PATHWAYS IN THE LAW

BY CRAIG 
STEPHEN

help in the local housing trust and 
the Tiaho Trust,” says Mr Browne. 
“She has worked tirelessly for both 
organisations and for anyone with 
a disability in the community. She is 
very good at getting funding for the 
organisations she works for.

“Vanassa is very inspiring. She is 
a single mum with two daughters, 
and when she was young she was 
told she wouldn’t do much in life, 
and that she didn’t have a long life 
expectancy.”

Spirit of Attitude Award
Ms McGoldrick’s tenacity and 
achievements were honoured in 
2013 when she won the Spirit of 
Attitude Award at the national 
Attitude Awards.

While working at Henderson 
Reeves as a legal executive in the 
commercial and property team and 
raising her children, Ms McGoldrick 
enrolled in law at the University of 

Other community organisations that the firm assists include:
• Citizens advice bureaux;
• Category Sponsor of the Chamber of Commerce Business Awards;
• The Cultural Heritage and Arts Resource Trust;
• Whangarei Theatre Company;
• The Intermediate interschool debating competition;
• Work experience with Tauraroa Area School and Bream Bay 

College;
• Whangarei Girls High School Careers Evening;
• Bernina Fashion Awards;
• Experiencing Marine Reserves;
• Various churches;
• Tai Tokerau Emergency Housing Charitable Trust.

Otago. She studied remotely but 
flew down to Dunedin regularly for 
exams and other matters relating to 
her course.

Another director, Ian Reeves, is 
involved with the Waipu Caledonian 
Society. For the past 145 years the 
Society has organised a Highland 
Games each summer in the town 
which was settled by Scottish set-
tlers from Nova Scotia in Canada.

Another high profile campaign has 
been to establish the Hundertwasser 
Art Centre in Whangarei. This has 
been an on-off project that met 
some local resistance – partly due 
to the projected costs – but is now 
in motion after a 2015 referendum 
in favour of progressing it.

“It is a follow on from the 
Hundertwasser-designed toilets in 
Kaiwaka. One of our directors, Ian 
Reeves, has spent literally hundreds 
of hours of his time in getting this 
project underway,” says Jeremy.

Mr Reeves has carried out all the 
project’s legal work at no charge.

“I am on the Project Control Group, 
and the Project Action Team which 
each meet fortnightly. Approximately 
20% of my working week is involved 
in this project and has been for the 
last four years,” he says.

Million dollars of time
A major undertaking was to help 
Friends of Matapouri Inc and Te 
Whanau o Rangiwhakaahu Hapu 
Charitable Trust win back outstand-
ing coastal land at Matapouri for the 
community, including appeals to the 
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▴ A kiwi named Henreeta - 
based on the firm’s name 
- with a member of the Kiwi 
Coast project

▴Ian Reeves

▴Vanassa McGoldrick

▴Jeremy Browne

Court of Appeal.
Director Stuart Henderson and 

senior solicitor Colleen Prendergast 
undertook a huge amount of work 
for the campaign.

In 2010, the Government bought 
a piece of beachfront land from 
private owners to settle a Māori 
and community grievance.

The land was confirmed by a 
1999 survey as part of a block 
belonging to a family, the Ringers. 
But Matapouri Māori and other 
residents believed the survey was 

in error and took court action to stop 
the family from subdividing.

They said the land should have 
been part of the adjacent Otito 
Reserve which Māori sold to the 
Crown in 1970.

However, the Surveyor-General 
refused to order another survey, 
saying he was not convinced there 
had been an error. The matter then 
went to the Court of Appeal.

“This case involved a lot of staff 
and a lot of hours, almost a million 
dollars of time on our usual hourly 
rates. Yes, it was a major use of 
resources but ultimately the work 
we did helped to win back the land,” 
says Jeremy Browne.

“The case involved a great deal of 
historical research including looking 
at various early surveys from the 
19th century.

“It is a case that is still being 
spoken of to this day; there were 
stickers on car bumpers and it 
created a lot of media attention at 
the time.”

Mr Browne is currently involved 
in a pro bono case involving “some-
one in a right pickle” and has no 
ability to pay.

Meanwhile, fellow director 
Thomas Biss says he gives “a lot of 
informal 10-minute advice over the 
phone to people on how to deal with 
a dispute or issue”, which is mainly 
uncharged. He is also the lawyer for 
the local Plunket branch.

1970s beginnings
The firm has its roots in the 1970s, 
but began to take off when Stuart 
Henderson joined in 1979, followed 
by Ian Reeves in 1981.

Its growth led to a shift in 1992 
to larger premises on the top floor 
of the State Insurance building. At 
the same time, the firm acquired the 
practice of Peter Mahood.

Further  expansion led to 
the acquisition of the Connell 
Rishworth practice in 2002, and 
a new name of Henderson Reeves 
Connell Rishworth. This meant 
moving to bigger premises, the 

Henderson Reeves building on 
Bank Street.

Thomas Biss joined Stuart 
Henderson and Ian Reeves as a 
director in 2008, followed by Jeremy 
Browne in 2012, and in 2015 Jamie 
Bourke became the firm’s first 
female director.

Mr Browne says as an established 
firm in the city, it feels right to 
provide resources to community 
projects.

Henderson Reeves has supported 
Northhaven hospice and the Miriam 
Centre via its wills month. “Basically 
we do the work for free and the 
client makes a donation to the 
charity we are supporting.”

The firm does what Mr Browne 
calls all the bells and whistles a pro-
vincial firm can provide – property, 
personal, family, and employment 
law, dispute resolution and resource 
management – the exception being 
criminal law, other than defence 
work for RMA prosecutions as well 
as pleas in mitigation for existing 
clients. ▪
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Te Piringa – Faculty of Law at the University of 
Waikato is still young at heart in many ways. It was 
established in 1991 and, at the time, was viewed as pro-
viding a different and important kind of legal education 
that embraced biculturalism.

One of Waikato’s core principles when formulating 
how the Faculty of Law would work was to make 
biculturalism a key vision; that, through its curriculum, 
research activities and its structures, the Faculty would 
be at the forefront of the development of a bicultural 
legal philosophy. Employing university academics who 
were experts in Māori laws and values has helped make 
that vision a reality.

Linda Te Aho of Ngāti Koroki Kahukura, Waikato-
Tainui is the Associate Dean Māori at Te Piringa Faculty 
of Law and an Associate Professor.

“The Faculty aimed to teach all students about Te Tiriti 
o Waitangi in its full context, and to promote tikanga 
Māori as the first law of Aotearoa New Zealand. This 
would come to attract Māori law students and help those 
students to feel more comfortable at law school. To do 
this we have relied heavily upon staff with a proficiency 
in Māori legal issues,” she says.

The other core principles are professionalism and the 
study of law in context.

Mrs Te Aho teaches Māori land law, indigenous peo-
ples’ rights, and water law.

How do you achieve 30% 
Māori students?
In 2017, Māori domestic students made up 27.8% of those 
studying at Te Piringa, so the University has almost hit 
its target of 30%.

As Te Piringa Dean of Law Wayne Rumbles explains, 
achieving this result can be put down to the Faculty 
having integrated Māori content within the whole 
curriculum.

“In the first year of law, six weeks of legal systems 
study looks at the first law of New Zealand, the estab-
lished Māori legal system. There was a dispute resolution 
process, ways of dealing with criminal activity within the 
community and property issues. Students are exposed 
to this from the beginning.”

Delivering a bicultural legal 
education in Hamilton
BY NICK 

BUTCHER

Linda Te Aho says Te Piringa not 
only teaches Māori perspectives of 
Western legal traditions and the 
impacts of Western law on Māori, 
it also teaches Tikanga Māori as a 
legal system that was in existence 
prior to European settlement.

“That’s a fourth year elective 
course. I also teach about indig-
enous rights. We try to include 
a Māori perspective in as many 
courses throughout the legal cur-
riculum as possible,” she says.

When it comes to non-Māori 
subjects such as information tech-
nology or criminal law, she says they 
try to incorporate what impact these 
areas of law have on Māori people.

Some of the students who study 
at Te Piringa have come from Te Wharekura (Māori 
education) backgrounds.

“They’ve been totally immersed in te reo Māori for the 
majority of their schooling and some of them want to 
write their assessments and undertake their exams in 
te reo. This is something that I facilitate and I am proud 
that we can offer this to Māori students who have a 
passion for their first language,” she says.

Mrs Te Aho was a key member of the Ngāti Koroki 
Kahukura Treaty Claims team and their Post-Settlement 
Governance entities and continues to provide specialist 
advice on Treaty of Waitangi claims and Post-Settlement 
Governance issues to iwi and hapū organisations. She 
provides advice on Māori legal issues in relation to lands 
and freshwater to iwi leaders, Crown agencies and gov-
ernment departments. She serves on the executive board 
of Waikato-Tainui, a large successful iwi organisation, 
and is a director on their commercial entity, Tainui Group 
Holdings Ltd.

With this experience, law students gain knowledge 
from real examples of Māori legal issues being dealt with.

“When you’ve practised and worked in these areas, 
you are able to provide stronger insights and examples 
that are meaningful to students. When I’ve delivered 
governance training modules to iwi, I’ve invited students 

LEGAL EDUCATION

“In the first year of 
law, six weeks of 
legal systems study 
looks at the first 
law of New Zealand, 
the established 
Māori legal system. 
There was a dispute 
resolution process, 
ways of dealing 
with criminal 
activity within the 
community and 
property issues. 
Students are 
exposed to this from 
the beginning.”
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to sit alongside iwi,” she says.

Incorporating work outside the 
Faculty into the classroom
Valmaine Toki of Wai, Ngapuhi, and Ngati Whatua is an 
Associate Professor in Law at the university and also 
the faculty chair.

She was the first New Zealander appointed as an 
Expert Member on the United Nations Permanent Forum 
on Indigenous Issues.

Her experience on the forum over what was a recently 
completed six-year term has benefited students study-
ing Laws 525, Contemporary International Indigenous 
Issues.

“In that role, I not only met indigenous people during 
country visits, but also the leadership of the countries. 
It gave me an understanding of whether these countries 
are adhering to the United Nations Declaration on the 
Rights of Indigenous Peoples. Laws 525 is an example of 
research-led teaching and that’s something the Faculty 
of Law supports in that they’ve allowed me to create 
new papers based on my time and experience with the 
forum,” she says.

That work took Dr Toki to the Arctic Circle, Congo, 
Latin America and Taiwan. She had portfolio responsi-
bilities such as ‘traditional knowledge’.

“I was invited to speak at various UN seminars. It 
made me question what our Government was doing 
with traditional knowledge in our country,” she says.

Dr Toki is also the acting Director of the Māori and 
Indigenous Governance Centre at Te Piringa.

“We have a Masters paper on this subject and we 
are working on introducing an undergraduate paper 
too,” she says.

She says they’ve made important connections with 
other indigenous jurisdictions through the Governance 
Centre.

“Across North America we have been in contact with 
the Potawatomi people who have done really well 
economically as an indigenous tribe. It’s been really 
positive for our research establishing these relationships 
particularly when we are still going through the Treaty 
of Waitangi settlement process.”

Before joining Te Piringa, Dr Toki taught at the 

University of Auckland’s Faculty of Law. She previously 
worked for Te Ohu Kai Moana Trustee Ltd on Māori 
fisheries, aquaculture and asset allocation. She is a 
qualified lawyer and has assisted in cases to the Māori 
Land Court, the Environment Court, and the High Court.

Indigenous courts, self-determination 
and criminal justice
Valmaine Toki’s book Indigenous Courts, Self-determination 
and Criminal Justice will be released over summer and 
focuses on her research.

The project evolved from her PhD thesis and was 
largely driven by what she says are the disproportionate 
offending rates of Māori in the criminal justice system.

“I did a lot of research including comparative work 
with community courts in the United States, Asia and 
the Navajo (Native American people) court system. That 
all garnered support for the concept of an indigenous 
court or an expansion of the Māori Land Court system 
from civil to also include criminal component. It could 
be achieved and that’s what my book argues,” she says.

Dr Toki would like to see a marae-based indigenous 
court in New Zealand.

“They’ve been 
totally immersed 
in te reo Māori 
for the majority 
of their schooling 
and some of them 
want to write their 
assessments and 
undertake their 
exams in te reo. 
This is something 
that I facilitate and 
I am proud that 
we can offer this 
to Māori students 
who have a passion 
for their first 
language”

“Rather than being the ambulance 
at the bottom of the cliff, why don’t 
we start by identifying addiction 
issues, poverty and homelessness 
as root causes of disproportionate 
numbers of Māori in the criminal 
justice system,” she says.

Dean of Law, Wayne Rumbles, 
says 2018 is looking to be another 
busy year following a completed 
curriculum enhancement project 
by the university.

Mr Rumbles teaches several 
papers related to technology and 
changes have been made in that 
area of learning for law students.

“It’s integrated into the degree 
and we’ve introduced several papers 
at the undergraduate level which 
progress to cyber law, law and new 
technologies,” he says. ▪
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In 2005 Dunedin lawyer Warren 
Forster took on the ACC on behalf of his 
mother, who was declined compensation 
despite suffering a serious back injury.

The experience was career-changing – he 
became a leading advocate for claimants 
turned down by ACC, and a key influencer 
of current reforms to the ACC appeals 
process. Now, he was recently awarded 
the Law Foundation’s 2017 International 
Research Fellowship Te Karahipi Rangahau 
ā Taiao and is researching new approaches 
to disability assistance that would remove 
the causal discrimination underlying the 
ACC system.

Mr Foster says his mother’s experience 
exemplified ACC’s focus on denying cover 
whenever possible but then back-tracking 
when challenged. Once he took the case 
to review, the organisation was so deter-
mined to win that it manipulated computer 
records to support its argument that it had 
not declined cover. He won the day for his 
mother eventually, but the experience left 
him astounded yet energised.

“I learned that there were hundreds of 
thousands of people in this position, many 
of whom don’t know how to navigate the 
system,” he says. “Why should we have to 
have a fight within the public health system 
about who does what – instead, we need to 
support people to get the help they want.”

Warren Foster’s Fellowship research 
aims to realise the original vision of Sir 
Owen Woodhouse, the author of the 1967 
report that led to the establishment of 
the accident compensation scheme. Sir 
Owen recognised there was no logic in 
distinguishing between accident and sick-
ness-related incapacity – what mattered 
was that people with disabilities got the 
assistance they needed.

Extending ACC to cover sickness-re-
lated disability has been opposed on cost 

ACC denial focus highlights 
need for fundamental change

the labour market,” Mr Foster says.
His research aims to feed into a funda-

mental overhaul of the entire disability 
support system, with the broad aim of 
complying with the UN Convention on 
the Rights of People with Disabilities – 
something that no signatory country has 
managed to achieve.

He will study systems in Scandinavia, 
Germany, Australia, Ontario in Canada 
and elsewhere that improve on ours in 
terms of breadth of coverage, though he 
emphasises that all are flawed in some 
respects. He will look at existing models 
for rehabilitation and compensation, how 
they are funded, and whether they meet 
the needs of people with disabilities. His 
report, due in mid-2019, will recommend 
possible options for fundamental change, 
drawing on the best overseas experience.

“This isn’t just tweaking ACC – this would 
transform our disability system,” he says. 
“This is an opportunity to explore whether 
New Zealand can realise a vision published 
50 years ago by one of our great jurists.”

Warren Foster is well qualified to lead 
this work – he has already produced several 
Law Foundation-funded reports that have 
drawn attention to the plight of declined 
ACC claimants and informed government 
consideration of new appeal procedures, 
including recommending the establish-
ment of a Personal Injury Commissioner.

The International Research Fellowship 
is New Zealand’s premier legal research 
award, providing recipients up to $125,000 
for study in New Zealand and overseas 
that makes a significant contribution to 
our law. ▪

Lynda Hagen  lynda@lawfoundation.
org.nz is Executive Director of the New 
Zealand Law Foundation. Further infor-
mation about the Fellowship is available 
at  www.lawfoundation.org.nz.

BY LYNDA 
HAGEN

ACCESS TO JUSTICE

grounds, though Mr Foster argues that this 
kind of analysis is flawed. Cost doesn’t go 
away, it just gets shifted on to individuals 
and their families.

“If we’re going to actually reduce costs, 
we need to reduce the number of injuries, 
rather than the rate of claiming. We need to 
develop mechanisms that reduce the cost of 
disability to society, rather than just trying 
to shift it from one place to another,” he says.

Incentivising employment is also impor-
tant – the labour force participation rate for 
people with disabilities is around 25-30%, 
a waste of opportunity and frustrating 
experience for the individuals themselves 
and for wider society. The current system 
discourages employers from taking on 
people with long-term injuries, by penal-
ising them through higher ACC levies if the 
worker subsequently has to take time off.

“We need to help people get into mean-
ingful and sustainable work rather than just 
assessing them as being able to work and 
then making it their problem to compete in 

“Why should 
we have to 
have a fight 
within the 
public health 
system about 
who does 
what – instead, 
we need to 
support people 
to get the help 
they want.”
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This book exhibits detailed and deep 
scholarship.

Supported by a Law Foundation grant, 
it has been ten years in the making.

Few New Zealand lawyers enjoy a deep 
understanding of the law relating to the 
monarchy in New Zealand. This book 
contains everything they will ever need 
to know to know on a subject that has to 
be classified as recondite.

The Crown is a creation of many mys-
teries at New Zealand law.

The importance of this book lies in its 
account of the entire history of the British 
Crown in New Zealand. New Zealand lacks 
many definitive works on its constitutional 
history and in this respect the book fills an 
important gap.

It points out at the beginning that the 
parliamentary democracy New Zealand 
takes for granted “conceals New Zealand’s 
ultimate constitutional underpinning in 
the monarchy”. Many of the legal powers in 
New Zealand are the powers of the Queen, 
although most of them are not substan-
tively exercised by her or the Governor-
General. The whole system is underscored 
by a series of unwritten constitutional 
conventions about how power will be 
exercised so that it can be democratic, 
recognising that in their origins the powers 
were anything but democratic.

Constitutional power vacuum
Once the monarchy is removed a consti-
tutional power vacuum exists. The powers 
of the monarch have to be distributed 

REVIEWED BY SIR GEOFFREY PALMER QC

between various institutions of the state.
This Realm of New Zealand concludes with 

a chapter, entitled “Afterword” on how New 
Zealand might go about becoming a republic 
if the country was so minded to do so.

This is not a treatise advocating repub-
licanism, yet it is most helpful to that 
cause. The authors concentrate upon 
the option that transfers the Governor-
General’s role to a non-partisan Head of 
State appointed by the Prime Minister or 
the House of Representatives. They remark 
that change produces a big constitutional 
result because it “would also remove its 
present conceptual core.”

The authors of the Realm say that “a short 
operative provision in an Act of the New 
Zealand Parliament is all that would be 
required to bring the monarchy to an end.” 
Yet they also say many other steps would 
be needed, not least the process leading up 
to the change and the public involvement 
in it. And, as they also say, the effects on the 
law more generally would be substantial 
and involves the re-vesting of powers.

Opportune
For the present reviewer, who is also 
engaged in some labours in the consti-
tutional vineyard, this book came at an 
opportune time.

Andrew Butler and I have our own 
constitutional project that yielded A 
Constitution for Aotearoa, New Zealand, 
published in 2016. A revised set of ideas 
informed by a programme of public 
engagement will be published this year.

Deconstruction of the Crown in New 

Zealand requires big shifts of formal power 
for all the main institutions of government 
should the monarchy go.

Looked at in terms of a rational distri-
bution of governmental powers the mon-
archy is a source of confusion and doubt. 
It functions as a barrier to explaining to 
people how our democracy works and 
what the limits on power are. Clearly for 
New Zealand to become a republic there 
must be a major constitutional exercise 
carried out and that will require elements 
of a written, codified constitution.

If we become a republic and a deep 
programme of public engagement is not 
carried out there are likely to be substantial 
difficulties. There needs to be a Head of 
State, in place of the Queen. That Head 
of State will need to have functions and 
powers that will need to be legally defined 
and limited.

The obscurity of the present complicated 
legal position is hard to explain to anyone, 
let alone to the large number of people who 
live here but who were not born here and 
come from other cultures. In the public 
debate that lies ahead in this area this book 
will be an objective and clear exposition 
of what the present situation is.

The Letters Patent Constituting the Office 
of Governor General of New Zealand S/R 
1983/225 contain heavy legal artillery, in 
clause 3(a):

“to exercise on Our behalf the executive 
authority of Our Realm of New Zealand, 
either directly or through officers subor-
dinate to Our Governor-General”

This work is both welcome and useful. ▪

LEGAL INFORMATION

This Realm of New Zealand - 
The Sovereign, The Governor-
General, The Crown
By Alison Quentin-Baxter and Janet McLean 
(Auckland University Press, December 2017)
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One of the first things I did when I 
arrived in London in late 1997 was to search 
out the antiquarian legal bookshop Wildy 
& Sons.

Given the rich pickings of things to see and 
do in London this might seem an odd thing 
for someone in their mid-20s to do, but I 
wanted (or rather needed) to for two reasons.

First, I desperately wanted to see 
Lincoln’s Inn and Wildy & Son was (and 
remains) located in Lincoln’s Inn Archway 
just off Carey Street. But more importantly, 
I wanted to lay my hands on a second-hand 
copy of Bullen & Leake’s Precedents of 
Pleadings. I had found this volume so useful 
in my formative years at Russell McVeagh 
that I wanted my own copy to hand as I 
started out in London.

Going to Wildy & Sons would mean that 
I could achieve both these things in a single 
afternoon, so I set off.

Inside, I went upstairs where an exten-
sive range of second-hand books lined the 
walls. It was an impressive sight. In the 
middle of the room was an old-fashioned 
card catalogue system which listed, so I 
was told, every title that that had passed 
through the store since 1930. I now under-
stand that this self-same card catalogue 
system has been extremely useful to the 
Bodleian Law Library in Oxford in assisting 
it to catalogue early works on English law.

“I’ll pay around £60”
I approached a member of the staff, John, 
and enquired whether they had a copy of 
Bullen & Leake, adding that I only wanted 
to pay around £60 for it.

I still remember his exact response: “Sir 
will not be able to acquire that title at that 
price”.

He then checked the card catalogue 
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system and informed me that, in any event, 
they currently did not have a copy. Before 
I left, he helpfully asked if I would like to 
put my name down “in case they were 
able to find one”. I gave him my details 
and went downstairs to leave.

Downstairs was where the new legal 
titles were on display. Amongst the new 
titles in the window of the shop was a book 
simply entitled Advocacy. However, it was 
clearly part of a set, as it was surrounded 
by similarly formatted volumes with titles 
like Evidence, Remedies, Case Preparation 
and Drafting. In all, there were 14 volumes 
in the set.

What were these?
On closer inspection, it became apparent 

that these were the Inns of Court School 
of Law Bar Manuals – in essence, these 
were the course materials used by those 
undertaking the Bar Vocational course; 
the year-long course those training to be 
a barrister had to pass before being able 
to undertake a pupillage.

Pure gold
I flicked through the volume entitled 
Advocacy. It contained pure gold. Its price 
was staggeringly low – £19.99. I bought it. 
In fact, I purchased most of the volumes 
in the set there and then. I have never 
regretted doing so and have referred to 
them frequently during the last 20 years.

So why are they so good?
The answer is simple: they provide an 

extremely useful resource to assist acquir-
ing the skills and knowledge that practising 
barristers need.

Given how useful I have found these 
manuals over the years, I was pleased to 
recently see the ADLS Inc Bookshop in 
Auckland advertise for sale the 18th edition 
of the Advocacy volume I bought so long ago.

Its price is still staggeringly low given 
the value of its content, $95.23 + GST for 
non-ADLS Inc members and $85.71 + GST 

for ADLS members.
When I saw it on the bookshop’s shelves 

I thought to myself that I should probably 
write a brief review of it to draw attention 
to the “pure gold” that resides between its 
covers. So I have.

This is how the Advocacy volume is 
described by Oxford University Press: 
“Written by experienced advocates and 
advocacy trainers, Advocacy provides an 
excellent introduction to the skills and 
techniques required to be an advocate. 
Coverage includes guidance on making 
opening and closing speeches, planning 
and delivering examination-in-chief and 
cross-examination, questioning witnesses; 
as well as examples of specific questioning 
techniques which may be employed in 
practice. Additionally, the authors highlight 
the ethical boundaries and rules within 
which an advocate must work.”

This pithy description belies the breadth 
and usefulness of the content of the 18th 
edition of Advocacy.

Six parts
A quick perusal of the contents page 
reveals that the volume is broken down 
into six parts.

Part I is introductory in nature and 
focuses on the qualities of the advocate; 
and ethics, etiquette, and cross-cultural 
communication in the courtroom.

Part II outlines the basic components 
required for successful applications and 
submissions. It addresses topics such as 
preparing for court and the actual content 
necessary to produce persuasive applica-
tions and submissions. The importance of 
structure is emphasised. Tips for an engag-
ing delivery are detailed. The chapter in this 
part entitled “Persuasion” is particularly 
enlightening.

Part III is entitled “Preparing for advo-
cacy” and includes very helpful material 
relating to voice and speech, memory and 
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recall, note-taking and modes of address. 
This part ends with chapters on “storytell-
ing” and which explain the sequencing of 
criminal and civil trials.

Part IV contains two chapters, enti-
tled “Opening speeches” and “Closing 
speeches”. These chapters outline in detail 
the basic purpose of such speeches, the 
elements they should contain and tips 
on how to structure them. The suggested 
“Do’s and Don’ts” are a must read and the 
checklists provided are also very useful.

Part V relates to witness handling. Basic 
questioning skills are outlined, together 
with techniques designed to ensure wit-
ness control. This part ends with chapters 
dedicated to examination in chief, cross 
examination and re-examination.

Part VI is particularly useful as it con-
sists of “how-to-do-it guides”. Among these 
are ones relating to:
• Skeleton arguments;
• Default judgments;
• Summary judgments;
• Applying for an injunction;
• Applying for costs in a civil case;
• Remands/adjournments;
• Bail applications;
• Conducting a voir dire or ‘trial within 

a trial’;
• Making a submission of no case to 

answer in a criminal case; and
• Prosecuting a plea in mitigation.
This brief description of the content of 
Advocacy does not do it justice, but you 
get the idea. Advocacy contains within its 
392 pages an extensive range of tools and 
features that those intending to practice 
at the Bar need.

Quite simply, if you want to be a compe-
tent advocate or to improve on the skills 
in this area that you may already have, 
buy and read Advocacy edited by Robert 
McPeake, Oxford University Press, 2017. 
Then re-read it. You won’t regret it.

Oh, by the way, a few days after I first went 
to Wildy & Sons, I received a call from John. 
He had found me a copy of Bullen & Leake. He 
was right, however – I wasn’t going to get it 
for less than £60; he charged me twice that.

The Wildy & Sons website may be found 
at www.wildy.com. ▪

G a r r y  W i l l i a m s    w i l l i a m s @
richmondchambers.co.nz is a barrister 
at Auckland’s Richmond Chambers. He 
accepts instruction in most areas of civil 
litigation and has particular expertise in 
intellectual property and media law. 

Davis, Henry William
Would any lawyer holding a will for the above-
named, late of 85 Tripoli Road, Panmure, Auckland, 
Truck Driver, born on 13 April 1953, who died on 13 
December 2017, please contact Bruce Dell, Bruce 
Dell Law:
 bruce@brucedell.co.nz
 09 570 5036
  PO Box 14224, Panmure, Auckland 1741

Gilchrist, Mathew James
Would any lawyer holding a will for the above-named, 
late of Oamaru, beneficiary, born on 7 September 
1986, who died on 26 December 2017, please contact 
Nikki Canham, Dean & Associates, Solicitors:
 nikkic@deanlaw.co.nz 
  03 434 5128
  PO Box 242, Oamaru 9444 - DX WA32523,  

Hannah, Avis Grace
Would any lawyer particularly in the Feilding and 
Palmerston North area holding a will for the above-
named, of Westella Homestead, 84 Waughs Road, 
Feilding, born on 26 February 1925, please contact 
Natalia Nicholls, Public Trust:
 Natalia.Nicholls@PublicTrust.co.nz
 06 952 6388
  PO Box 1041, Palmerston North 4440

Will
notices

PAGE 79

Davis, Henry William
Gilchrist, Mathew James
Hannah, Avis Grace
Hughes, Margorie Marie 
(formerly Beck)
Johnson, Yetta Beryl
Jones, Lionel Louis
Li, Weizhou
McGregor, Peter Kenneth
McLeod, Devin Ngamoni
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O’brien, Michael John
Patel, Ashokbhai Nanubhai
richards, Rex Vincent
Shipley, Ida Gwendoline
Simonsen, Olive Joyce
Smith, Wayne Erin
Subrayan, Ravindran
Tuari, Dean Marcellus - aka
Tuari, Dean Marcellous - aka
Tuari, Dean Marcellis
Vaseos, Sharon Marie

Johnson, yetta beryl
Would any lawyer holding a will for the above-named, 
late of Auckland but more recently of Tauranga, who 
died on 6 September 2017, please contact Dean Blair, 
Barrister:
 dblair.barrister@gmail.com
 07 578 3385
  PO Box 8194, Cherrywood 3145, Tauranga

Hughes, Marjorie Marie  
(formerly beck)
Would any lawyer holding a will for the above-named, 
late of Morrinsville, Landscaper, who died on 28 
March 2003, please contact Paul Adams, Ward Adams 
Bryan-Lamb:
 paul.adams@wardadams.nz
 03 218 2833
  PO Box 32, Invercargill 9840

McGregor, Peter Kenneth
Would any lawyer holding a will for the above-named, 
late of Point Chevalier, Auckland, Photo Lithographer, 
who died on 11 December 2017, please contact Boon 
Toh, Boon B Toh, Solicitors:
 boontoh@boontoh.co.nz
 09 620 6133
  PO Box 27562, Mt Roskill, Auckland 

Jones, Lionel Louis
Would any lawyer holding a will for the above-
named, late of 24 Marama Avenue, Surfdale, Waiheke, 
Auckland, ex Seaman, born on 20 February 1941, 
who died on 8 December 2017, please contact Lisa 
Heaven, Dyer Whitechurch, Lawyers:
 Lisa@dwlawyers.co.nz
 09 379 4640
  PO Box 5547, Wellesley, Auckland 1141 

DX CP24016

Li, Weizhou
Would any lawyer holding a will for the above-
named, late of Radius Arran Court Hospital, 85 
McLeod Road, Te Atatu South, Auckland, Retired, 
born on 11 September 1930, who died on or about 
17 October 2017, please contact Phillip Wong, Wong 
& Bong Law Office:
 phil@wongbong.co.nz
 09 535 5886
  PO Box 51454, Pakuranga, Auckland 2140

McLeod, Kevin Ngamoni
Would any lawyer holding a will for the above-named, 
late of 43 Feasegate Street, Manurewa, Auckland, 
who died on 19 June 2017, please contact Kanti Balu, 
Inder Lynch:
 k.balu@inderlynch.co.nz
 09 266 6185
  PO Box 76-745, Manukau City, Auckland 2241 

DX EP75527
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Location: Lower North Island

Ideal Vendor: A sole practitioner looking to retire 
on flexible terms

Purchaser: An ambitious property practitioner with 
growth plans

Confidential enquiries to Advertiser 18-1  
Email: christine.wilson@lawsociety.org.nz

Wanted to Purchase:  
General Property Law Practice 

(Property, Wills, Estates, Trusts, Business Transactions and general)

A well-established Legal Practice is for sale in sunny 
Tauranga. This is a great opportunity for any Lawyer 
seeking to relocate to Tauranga or a local Lawyer 
seeking to purchase his or her own Practice. 
A broad based business with the major areas being: 
 » Commercial & residential conveyancing 
 » Relationship property and Family Law
 » Trusts, Wills and Estates.

TAURANGA LAW PRACTICE FOR SALE

Please email expressions of interest to  
info.lawsale@gmail.com  
All enquiries treated in the strictest confidence.

Newly decorated, self-contained offices in seven-unit 
complex with other professional offices. 
On two levels, 150 sq m including 4-5 offices plus large 
administration area. Ideally suited to law firm or barristers’ 
chambers with ability to sublet one level. Waiting area, 
meeting room, kitchen, two bathrooms, rolling file storage, 
ample carparking.
Quiet area adjacent to Ponsonby and Herne Bay cafes 
and shops. Spacious with pleasant views and good 
natural lighting.

$62,700 p.a. plus GST and outgoings. 
Phone Susan Pezaro 021 826440. 

C E N T R A L  P O N S O N B Y  O F F I C E S

Vaseos, Sharon Marie
Would any lawyer holding a will for the above-
named, late of Christchurch, Employment Support 
Coordinator, born on 17 July 1956, who died on 4 
August 2017, please contact Alec Neill, Lane Neave:
 alec.neill@laneneave.co.nz
 03 379 3720
  PO Box 2331, Christchurch 8410

Simonsen, Olive Joyce
Would any lawyer holding a will for the above-named, 
late of 1019 Gordon Road, Raureka, Hastings, who 
died on 18 November 2017 aged 92 years, please 
contact Heidi Oliver, Gifford Devine:
 heidi@gifforddevine.co.nz
 06 873 0420
  PO Box 148, Hastings 4156

Tuari, Dean Marcellus – aka 
Tuari, Dean Marcellous – aka 
Tuari, Dean Marcellis
Would any lawyer holding a will for the above-named, 
late of 9 Wise Street, Wainuiomata, Lower Hutt, born 
on 23 March 1963, who died on 19 May 2017, please 
contact Sam French, Whitmarsh Law:
 sam@wlaw.co.nz
 04 550 4050
  PO Box 30-852, Lower Hutt 5040

Shipley, Ida Gwendoline
Would any lawyer holding a will for the above-named, 
formerly of Christchurch, late of Rose Court Rest 
Home, 115A Rose Street, Christchurch, Widow, who 
died at Christchurch on 18 January 2016 aged 82 
years, please contact Richard Peters, Alpers & Co 
- Northwest Law Office:
 richard.peters@advocate.co.nz
 03 359 8311
  PO Box 29115, Riccarton, Christchurch 8440

Smith, Wayne Erin
Would any lawyer holding a will for the above-named, 
late of Ramarama Holiday Park, 25 Ararimu Road, 
Opaheke, Ramarama 2579, Security Guard, born on 
14 February 1952, who died on 18 December 2017, 
please contact Kylie Smith:
 kylies012@gmail.com
 021 772 871
  550 Halswell Rd, Halswell, Christchurch 8025

Richards, rex Vincent
Would any lawyer holding a will for the above-named, 
late of Auckland, Retired Army Major, born on 12 
September 1932, who died on 2 August 2017, please 
contact Sarah Edmondson, LawWorks:
 sarah@lawworksnz.com
 09 303 9915
  PO Box 4204, Auckland 1140

O’Brien, Michael John
Would any lawyer holding a will for the above-named, 
late of Hamilton, retired freezing worker, born on 
5 July 1929, who died on 3 November 2017, please 
contact Pravina Singh:
 emailpravinasingh@gmail.com
 021 778 223

Patel, Ashokbhai Nanubhai
Would any lawyer holding a will for the above-
named, late of 23 Barbados Drive, Unsworth Heights, 
Auckland, who died on 7 September 2017, aged 55 
years, please contact Kirsty Hourigan, Registered 
Legal Executive at Ross Holmes lawyers:
 kirstyh@rossholmes.co.nz
 09 415 0099
  PO Box 33 009, Takapuna, Auckland 0740 - DX 

BP66510

Subrayan, ravindran
Would any lawyer holding a will for the above-named, 
late of Auckland, formerly Stock Co Ordinator, born 
on 22 December 1961, who died at Auckland on 20 
November 2017 aged 55 years, please contact Ben 
Bong, Wong & Bong Law Office:
 ben@wongbong.co.nz
 09 535 5886
  PO Box 51454, Pakuranga, Auckland 2140
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Confidential applications and 
expressions of interest should be 
directed to Larry Small at Executive 
Appointments, Email: cv@eal.co.nz, 
PO Box 3803, Auckland,  
Tel 09 308 9325.

We represent a market leading boutique commercial law firm in 
Central Auckland, offering specialist services in franchising, licensing, 
and sale & purchase of businesses. As part of the firm’s next exciting 
phase of planned growth for 2018, it offers a key appointment for 
a further suitability qualified and experienced Senior Commercial 
Solicitor to join its high quality and leading national business. 

The role of Senior Commercial Solicitor represents a uniquely 
challenging and rewarding opportunity to play a key role in advising 
many of New Zealand’s leading franchise brands, together with 
negotiating and drafting a wide variety of commercial contracts. 

This career opportunity could well suit a practitioner who is 
‘blocked’ in a multi partner larger firm and who may be seeking 
greater autonomy and prospects, together with the chance to 
enhance and further develop technical and professional skills. A 
minimum of 8 years post graduate commercial law experience is 
sought, ideally with experience encompassing franchising and new 
commercial options.

Of particular importance will be a strong cultural “fit” for the firm’s 
unique high-quality culture, strong interpersonal skills, combined 
with keen business acumen and the proven ability to create lasting 
relationships with valued clients. The appointment offers an attractive 
remuneration package with inclusion of a generous bonus structure.

SENIOR COMMERCIAL SOLICITOR 
•  Market Leading Boutique Firm
•  Franchising

JUNIOR PROSECUTORS

Kayes Fletcher Walker, the office of the Manukau Crown 
Solicitor, has vacancies for junior prosecutors beginning 
in late January 2019. 

The positions are suitable for recent graduates through 
to solicitors with 3 years PQE (but not necessarily with 
prosecution experience).

Successful applicants will be joining a dynamic medium-
sized law firm committed to providing great training and 
career development, with unrivalled opportunities to 
appear regularly in court.

To obtain an application form please visit our website 
www.kfw.co.nz.

Applications close Tuesday 20 March 2018, and can be 
sent to:

 office@kfw.co.nz

  Office Manager, Kayes Fletcher Walker Ltd, 
PO Box 76066, Manukau 2241

An opportunity has become available for a Solicitor 
to join our firm to work with our property and 
commercial team.

Ideally you will have 2 years + PQE, experience in 
managing conveyancing files, have a good knowledge 
of company law and trust law.

The role involves considerable client contact and an 
opportunity to build relationships with clients and 
other professionals.

You will be a self-starter with a good academic record, 
great communication skills, time management and 
attention to detail.

We are a professional, friendly, medium sized firm 
in Warkworth (North of Auckland) with beautiful 
beaches, wineries and the Matakana village nearby.

Salary dependent on experience.

SOLICITOR

If this sounds like you, please send your covering 
letter and CV to fina@webstermalcolm.co.nz

Insurance & Civil Litigation 
Lawyer — Auckland

McElroys is a well regarded and busy boutique insurance 
litigation practice in the Auckland CBD. 

We are looking for a talented litigator with at least 5 years 
PQE experience in civil litigation or insurance.  

You will be working closely with our partners on a wide 
range of complex legal issues including professional 
negligence, public liability, statutory liability, indemnity, 
earthquake and other civil disputes. Familiarity with 
insurance law, building defects and construction disputes, 
and/or professional negligence will be an advantage.  

If you wish to apply for this position please email 
melanie.quintal@mcelroys.co.nz 

Applications should include a covering letter detailing 
relevant experience, CV and academic transcripts.

C L A S S I F I E D S  ·  L E G A L J O b S

8 1

L AW TA L K  9 1 4  ·  F E B R U A RY 2 0 1 8



TENANCY ADJUDICATORS
Manawatu and Northland

Tenancy Adjudicators are required for the Tenancy Tribunal in the 
Manawatu area. The appointed person will be required to sit in both 
Wanganui and Palmerston North. These are part time positions 
with a standard commitment of one to two days per week.

The Northland position will be primarily based in the Whangarei 
Tribunal but may require travel to Kaitaia or Kaikohe. The standard 
commitment will be approximately one day per fortnight, but will 
vary with demand. Some flexibility will be necessary.

The successful applicants will have legal experience or relevant 
experience in adjudication. Applicants will need to be able to relate 
well to the many different people who come to the Tribunal, have 
an interest in efficient dispute resolution, the ability to conduct a 
hearing and a strong sense of fairness. They will be sensitive to 
cultural factors that may affect the resolution of a dispute, and 
demonstrate efficient work habits and an ability to make clear, 
logical decisions. Good oral and written communication skills are 
essential, as is computer literacy.

Application forms can be downloaded at: http://www.justice.
govt.nz/statutory-vacancies/

For more information about the position, contact Tania Togiatama, 
PA to Principal Tenancy Adjudicator – email: tania.togiatama@
justice.govt.nz or phone (07) 921 7478.

Applications for the 
position close at 
5.00pm, Thursday 15 
February 2018.

Auckland

Commercial 
IP/IT lawyer 

Are you looking to build your commercial law career in an 
exciting and innovative area? 

AJ Park’s commercial team focuses on technology and 
intellectual property transactions.  Our clients include 
some of Australasia’s most innovative and successful 
companies, many of which have developed world-class 
brands and technologies. 

Our expertise covers a broad spectrum of corporate and 
commercial law including licensing, distribution and 
manufacturing agreements, ICT agreements, franchising, 
joint ventures and research collaborations. We help clients 
devise and refine their commercialisation strategies 
and work with them to turn their ideas into strategic, 
commercial assets.

We have an opportunity for a lawyer with 4 – 6 years’ 
experience with corporate/commercial experience.  
Contract drafting skills and experience with technology 
and intellectual property matters would be an advantage. 

AJ Park has an enviable and long-established reputation 
in the market. We consistently rank among the leading IP 
firms in Australasia, and are recognised as having one of 
the top specialist teams of IP experts in the world. In 2017, 
we were named ‘Specialist IP Firm of the Year’ in the NZ Law 
Awards for the fifth year running.

To join our award-winning team, please send your CV, 
covering letter and academic transcript to Sue Quinnell, 
CHRO, at careers@ajpark.com.

Associate – Property
Auckland

Meredith Connell is looking for a talented property lawyer with  
5+ years’ PQE to join its highly-regarded team of leasing and 
acquisition specialists on a full time or 4 day basis.

MC’s property team handles a range of leasing arrangements, 
developments and other transactions for a diverse group of clients 
including local authorities, government departments, national 
retailers, boutique commercial landlords, and local and offshore 
property investors. The work is interesting, challenging and significant.

The successful lawyer will be joining a strong, established practice, and 
working alongside skilled practitioners. They will have experience in 
the following:
• drafting and negotiating agreements for:

o acquisitions/disposals
o leasing
o subdivisions; 

• advising on transactional structures including sale and leaseback, 
build and lease, and bespoke leasing arrangements;

• advising on lease management issues, and landlord and tenant 
disputes; and

• drafting subdivision documents, and easements, land covenants 
and encumbrances.

Meredith Connell has expanded significantly in recent years and is a 
leading full service law firm. This vibrant, entrepreneurial firm provides 
a collegial and flexible culture, top quality work and clients, and superb 
mentoring and training in a friendly, supportive environment.

Please contact Jennifer Little for a confidential discussion at:  
Jennifer@jlrnz.com

021 611 416 | jlrnz.com

Senior Solicitor/Associate – 
Property and Projects
Auckland
Meredith Connell’s highly-regarded Property team is looking for a 
talented lawyer with 6+ years’ PQE. The team forms part of the firm’s 
impressive Infrastructure and Projects Group, which is involved in some 
of New Zealand’s most significant and substantial development projects. 

The successful lawyer will operate at a senior level in the team, and will 
work across a range of interesting property projects for local authorities, 
government departments, private enterprises and local and offshore 
property investors. 

The role requires a lawyer with broad experience in property 
transactions and projects, and with particular experience in most or all 
of the following: 

• acquisitions/disposals;
• infrastructure development;
• construction projects;
• drafting and negotiating a range of project documents including 

development agreements, construction contracts and consultant 
agreements;

• local government property and development issues;
• leasing; and
• property management documentation. 

Meredith Connell has expanded significantly in recent years to become 
a leading full service law firm. This vibrant, entrepreneurial ‘law firm of 
tomorrow’ provides a collegial and flexible team culture, top quality 
work and clients, and superb mentoring and training in a friendly, 
supportive environment. 

Please contact Jennifer Little for a confidential discussion at: 
Jennifer@jlrnz.com

021 611 416 | jlrnz.com
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CPD Calendar

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

BANK/FINANCE

INTEREST ON MONEY 
CLAIMS

  
1 CPD hour

Paul Michalik The Interest on Money Claims Act 2016 comes into force on 1 
January next year and brings about a single statutory system 
for the award of interest on money claims. This webinar 
will take a practical approach aimed at ensuring that you 
understand the key implications of the changes and work 
through some typical scenarios that you are likely to be 
confronted with when pleading a claim for interest for fi ling 
after 1 January 2018.

Webinar 26 Feb

COMPANY, COMMERCIAL AND TAX

INTRODUCTION 
TO COMPANY LAW 
PRACTICE

  
13 CPD hours

Local Presenters A practical two-day transaction-based workshop that will 
equip you with the knowledge and understanding to deal 
with the purchase, establishment, operation and sale of a 
business. A popular, regular in the CLE calendar.

Christchurch

Wellington

Auckland

7-8 Mar

15-16 Mar

19-20 Mar

UPDATE ON CONTRACT

  
2.5 CPD hours

  
1.5 CPD hours

Paul David QC Sound up-to-date knowledge of contract law is essential for 
all commercial lawyers. This important update seminar will 
cover recent court decisions and legislative changes, focus 
on specifi c areas of contract law, and consider decisions 
from other common law jurisdictions relevant to contract law 
in New Zealand.

Dunedin

Wellington

Christchurch

Hamilton

Auckland

Webinar

13 Mar

15 Mar

16 Mar

20 Mar

21 Mar

15 Mar

CRIMINAL

DUTY LAWYER TRAINING 
PROGRAMME

  
11* CPD hours

Local Presenters Duty lawyers are critical to the smooth running of a District 
Court list. Here is a way to gain more of the knowledge and 
skills you need to join this important group. This workshop is 
made up of several parts.

*CPD hours may vary, see website

Various Feb-Nov

INTRODUCTION TO 
CRIMINAL LAW PRACTICE

  
13 CPD hours

Brett Crowley A practical two-day workshop covering the fundamentals of 
being an e� ective criminal lawyer. This workshop will benefi t 
all practitioners wanting to be appointed to level one of the 
criminal legal aid list, and those recently appointed to level 
one.

Wellington

Auckland

22-23 Mar

20-21 Jun

FAMILY

LAWYER FOR CHILD

  
18.5 CPD hours

Hana Ellis
Wendy Kelly
April Trenberth
Jason Wren

This workshop has been designed to ensure participants 
have the opportunity to develop the full range of skills, 
knowledge and attitudes required to carry out the role of 
Lawyer for Child e� ectively.

Wellington 21-23 Mar

GENERAL

CPD TOP-UP DAY

  
7+3 CPD hours

Chairs:
Stephanie Marsden
Steph Dyhrberg
Jane Meares
Lope Ginnen

Designed for the busy general practitioner to “top-up” your 
year’s CPD. A one-day programme o� ering 7 hours face-to-
face CPD together with a bonus 3 hour Online CPD, for you 
to complete when and where it suits. Whatever your level of 
experience, the programme will provide practical advice on 
hot topics across a range of practice areas, with a regional 
focus and presented by an impressive line-up of speakers.

Christchurch

Wellington A

Wellington B

Auckland

Live Web Stream

13 Feb

14 Feb

14 Feb

15 Feb

14 Feb

WORKING WITH THE 
NEW SUBSTANCE 
ADDICTION ACT

  
1.5 CPD hours

Prof Kate Diesfeld
Barry Wilson
with –
His Honour Judge P J 
Recordon

The Substance Abuse (Compulsory Assessment and 
Treatment) Act 2017 (SACAT) comes into force on 21 
February 2018, replacing the 1966 Act. The presenters will 
explain the criteria for compulsory treatment and severe 
substance addiction, and take you through a step-by-step 
breakdown of the new steps of assessment, treatment and 
judicial review.

Webinar 20 Feb



PROGRAMME PRESENTERS CONTENT WHERE WHEN

GENERAL

ACCESS TO COURT 
DOCUMENTS

  
1.5 CPD hours

Andrew Beck
Catriona MacLennan

The courts in New Zealand constitute an essential part of 
our democratic framework and what they do endures as a 
matter of signifi cant public interest. This webinar will have a 
particular focus on accessing court documents from a media 
perspective, consider the public interest in this context, 
and refl ect on some of the key the themes fl owing from the 
recent case law and the practical implications for your clients 
of these decisions.

Webinar 21 Feb

WEBINAR SERIES

AML/CFT ACT TOOL KIT 
SERIES: WEBINAR 1 –
COMPLIANCE 
PROGRAMMES

  
1.5 CPD hours

Henry Brandts-Giesen
Neil Russ

Webinar 1 - Will refl ect the need for each fi rm to establish 
whether it is within the purview of the AML/CFT Act, the 
meaning of “ordinary course of business”, the appointment 
of a Compliance O�  cer, carry out a Risk Assessment specifi c 
to each fi rm, and establish a compliance programme.

Webinar 22 Feb

AML/CFT ACT TOOL KIT 
SERIES: WEBINAR 2 –
DUE DILLIGENCE

  
1.5 CPD hours

Henry Brandts-Giesen
Neil Russ

Webinar 2 - A full understanding of your clients and the 
nature of their activities and associated transactions is at the 
cornerstone of the AML/CFT legislation. However, it may also 
mean that you are able to identify further opportunities to 
meet their legal needs. This webinar will have a strong focus 
on client due diligence processes, particularly enhanced 
customer due diligence, provide advice in respect of 
assessing client activity and preparing and fi ling Suspicious 
Activity Reports, and outline the applicable penalties for 
non-compliance. The presenters will consider common 
practice scenarios such as client referrals, foreign law fi rms, 
and special situations such as receiverships.

Webinar 28 Mar

PRACTICE & PROFESSIONAL SKILLS

DEALING WITH 
DIFFICULT PEOPLE

  
5.5 CPD hours

Simon D’Arcy Some people in the legal arena can be hard to work with – 
solicitors on the other side of a matter, clients, witnesses, 
opposing parties, senior partners, judges or your own 
sta� . People working in the law get challenged by di�  cult 
behaviours daily. The workshop will enable you to improve 
communications with everyone you deal with and reduce your 
stress in di�  cult communications.

Wellington

Auckland

Christchuch

28 Feb

5 Mar

7 Mar

TRUST ACCOUNT 
ADMINISTRATORS 

  
4 CPD hours

Philip Strang How do you keep a trust account in good order? This practical 
training is for new trust accounting sta� , legal executives, 
legal secretaries and o�  ce managers.

Various Mar-Sep

SPEAKING YOUR 
CLIENTS’ LANGUAGE

  
1.5 CPD hours

Brenda Ratcliff This webinar will help you learn how to communicate 
more e� ectively. When you match your language to what 
motivates others, you can achieve a powerful combination. 
Learn e� ective new communication techniques to put into 
action immediately.

Webinar 6 Mar

GETTING ON TOP OF 
IT ALL – WORKING 
SMARTER

  
6.5 CPD hours

Jonathan Robinson This practical and enjoyable one-day workshop will provide 
you with skills and techniques to help you to be more 
e� ective, stay focused and handle the pressure and heavy 
workloads of the modern work environment.  Jonathan 
Robinson is a stimulating, inspiring presenter – you’ll be glad 
you chose this course!

Wellington

Auckland

19 Mar

22 Mar

COMMUNICATION 
MIRACLES AT WORK

  
6.5 CPD hours

Jonathan Robinson This very popular one-day practical workshop will provide you 
with skills and techniques you can start using straightaway to 
improve your communication with others in all areas of your 
working life.  A day with Jonathan Robinson is an investment 
in yourself, your skills and your future.

Wellington

Auckland

20 Mar

23 Mar

Online registration and payment can be made at: 
www.lawyerseducation.co.nz

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.



CPD Calendar

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

PRACTICE & PROFESSIONAL SKILLS

TRUST ACCOUNT 
SUPERVISOR TRAINING 
PROGRAMME

  
7.5 CPD hours

Philip Strang To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and pass 
all assessments. The training programme consists of self-study 
learning modules to help you prepare for assessment.

Auckland 1

Hamilton

Wellington

Auckland 2

Christchurch

19 Apr

19 Jul

13 Sep

13 Nov

22 Nov

STEPPING UP – 
FOUNDATION FOR 
PRACTISING ON OWN 
ACCOUNT 2018

  
18.5 CPD hours

Director: 
Stuart Spicer

All lawyers wishing to practise on their own account whether 
alone, in partnership, in an incorporated practice or as a 
barrister, will be required to complete this course. (Note: 
From 1 October 2012 all lawyers applying to be barristers sole 
are required to complete Stepping Up.) Developed with the 
support of the New Zealand Law Foundation.

Christchurch

Auckland 2

Wellington

Auckland 3

10-12 May

5-7 Jul

13-15 Sep

8-10 Nov

PROPERTY

REGULATORY 
ROADBLOCKS – DEALING 
WITH THE PUBLIC 
SECTOR

  
1 CPD hour

Setareh Masoud-Ansari Primary industry clients are faced with more complex 
economic and regulatory issues on a regular basis and the 
need to engage e� ectively with public sector agencies is 
essential for progress and growth. This webinar will outline 
the way your primary industry clients may be impacted 
by public sector agencies in provincial, regional and rural 
New Zealand and will have a practical focus to assist you in 
providing robust advice to your clients to help them navigate 
their way through the red tape.

Webinar 8 Mar

TRUSTS AND ESTATES

WINDING UP A TRUST

  
1.5 CPD hours

Greg Neill
Ala Sonti

The benefi ts of using a family trust may no longer outweigh 
the costs involved with maintaining it. As a result, many 
advisors and their clients are now choosing to wind up their 
trust arrangements. This webinar will discuss the key issues 
to be alert to when advising clients considering winding up 
their family trust.

Webinar 28 Feb

IN SHORT

PROPERTY - 
MORTGAGEES’ NOTICES

  
2 CPD hours

Matthew Carson
Jody Foster

Notices under s 119 of the Property Law Act 2007 must 
be served if a Mortgagee wishes to rely on an acceleration 
clause, enter into possession or exercise the power of sale 
or a Receiver is to exercise power to manage the land or 
demand the income or power of sale.  This Seminar will 
discuss the requirements for a Property Law Act Notice, how 
to respond if your client receives one and what is needed to 
obtain an injunction.

Auckland 27 Feb

COMPANIES LAW – 
DIVERGENT INTERESTS

  
2 CPD hours

Marika Eastwick-Field
David Raudkivi

A successful company requires e� ective governance.  So 
what happens when the company and shareholders fall out, 
or when shareholders no longer see eye to eye? This seminar 
will consider the roles of and the relationships between a 
company’s Board and its shareholders, and explore issues 
that can arise for both closely and widely held companies 
when interests diverge and confl icts develop.

Auckland 1 Mar



With Waitangi Day on 6 February, some attention will 
focus on the status and relevance of the Treaty of Waitangi in 
modern times, and on whether it is the founding document of our 
country. Some claim that the 1835 Declaration of Independence of 
the United Tribes of New Zealand is a better model for relations 
between Māori and other New Zealanders. John Bishop uncovered 
some widely differing viewpoints when he travelled to Northland 
recently.

On 28 October 1835 the leaders of 34 northern tribes assembled 
at Waitangi.

For more than 20 years Māori had been interacting with 
Europeans – with missionaries, whalers, sealers, traders and 
land buyers among others. At the time lawlessness, particularly 
among British subjects, in and around the Bay of Islands was a 
serious problem.

There was no authority to enforce order. No country had claimed 
New Zealand, although several, including France and Great Britain, 
were active in the area.

Interest in the idea of Māori government was strong among 
the Māori leaders of the time. Māori were active international 
traders; some leaders had been to New South Wales and others to 
England. They began to speak of unifying the tribes and forming 
a Māori government.

Under the guidance of the British Resident, James Busby, who 
helped to draw up the document, the tribal leaders met, agreed 
and signed a Declaration of Independence of the United Tribes of 
New Zealand (He Whakaputanga o te Rangatiratanga o Nu Tireni).

Subsequently the document was sent to the Colonial Office 
in London. The Colonial Office wasn’t pleased or impressed. The 
tribes had asked for the King’s agreement to act as protector of 
the new state. He didn’t oblige.

Officials decided a new policy towards New Zealand was needed. 
That policy emerged as proposals for a treaty, which was subse-
quently negotiated at Waitangi.

Official status
The 1835 document was signed initially by 34 leaders and by 1839 
there were an extra 18 signatures. But it was never given an official 
status – at least not in English eyes. And the signatures covered 
tribes only from the Manukau north.

Yet in Northland today, there is frequently discussion about the 

The Treaty of Waitangi 
and the 1835 Declaration 
of Independence
BY JOHN  

BISHOP

declaration; the flag is flown as a symbol of 
Māori independence. It even appeared as a 
nomination in the 2015/16 flag referendum.

The magic word “independence” in the 
1835 Declaration has appeal to sovereignty 
activists and the disaffected.

And in this respect the Waitangi 
Tribunal’s finding on part of the Ngāpuhi 

HISTORY

claim is important.
Wikipedia on the 1835 Declaration notes “the first stage of the 

report (on the Ngāpuhi claim) was released in November 2014, and 
found that Māori chiefs never agreed to give up their sovereignty 
when they signed the Treaty of Waitangi in 1840. (And there is no 
suggestion it was ceded in 1835; quite the contrary.)

Tribunal manager Julie Tangaere is quoted as saying to the 
Ngāpuhi claimants at the report’s release: “Your tupuna [ances-
tors] did not give away their mana at Waitangi, at Waimate, at 
Mangungu. They did not cede their sovereignty. This is the truth 
you have been waiting a long time to hear.”

And if sovereignty was not ceded, then it is possible for Māori to 
argue not for partnership with the Crown, but for independence, 
self-government and self-determination, instead of cash, land, 
and an apology for past transgressions.

Back to 1835?
Standing on Flagstaff Hill above Russell, where Hōne Heke chopped 
down the flagpole, prominent Northland local Hōne Mihaka 
(nephew of the famed activist Dun Mihaka) tells me, “my view 
is that we should go back to the 1835 Declaration. A majority of 
people around the Bay of Islands didn’t want the Treaty of Waitangi 
then, and they still don’t.”

Questions about the meaning of the Treaty of Waitangi abound. 
What, if anything, did the Māori signatories “give up” when they 
signed the Treaty?

Likewise, what did the Crown’s representatives and the chiefs 
themselves understand about what they were doing, and were 
these understandings the same?

It’s a fertile field for academic and political debate, legal actions, 
internecine argument, honest disagreement, opportunism, grand-
standing and mischief making. There’s been plenty of all of those 
over the last 50-plus years.

The 1835 Declaration avoids all this: the chiefs gave away nothing. 

H I S T O ry
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Rather they asserted their own independ-
ence, self-government, and law-making 
ability: precisely the aims of the modern 
separatists among Māoridom.

There is no need for a partnership 
between Crown and Māori (as the Treaty, 
the courts and most authorities now posit). 
Māori can claim to be self-governing on 
the basis of the 1835 Declaration.

“Just a nullity”
Former Attorney-General and Treaty 
Negotiations Minister Christopher 
Finlayson dismisses the Declaration 
entirely. “It is just a nullity,” he says.

According to NewZealandhistory, “the 
handwritten document consisting of four 
articles asserted that mana (authority) and 
sovereign power in New Zealand resided 
fully with Māori, and that foreigners would 
not be allowed to make laws.

A Council, Te Whakaminenga, the 
Confederation of United Tribes, was to 
meet at Waitangi each autumn to frame 
laws, and in return for their protection 
of British subjects in their territory, they 
sought King William’s protection against 
threats to their mana.

They also thanked the King for acknowl-
edging their flag, “under which they traded 
as British flagged vessels”. (This was impor-
tant because cargo in non British flagged 
ships attracted higher customs duties in 

Australian ports.)
By declaring independence, Māori were 

saying this is a separate country, and Māori 
were in control.

The problems with the document begin 
with its status. It is a declaration, and dec-
larations are worth only the status that 
other parties are prepared to give to them.

In the United States the Declaration 
of Independence has immense and 
acknowledged status, because recogni-
tion was forced by victory in the War of 
Independence.

Treaty between two parties
The Treaty of Waitangi is a treaty between 
two parties. Certainly, there is debate about 
the intentions of the respective parties at 
the time, the meaning of various terms and 
the contemporary relevance of the Treaty.

But at least it is a treaty. It was signed by 
Lieutenant Governor Hobson on behalf of 
the Crown (which the Declaration was not), 
and it was signed by a much large number 
of chiefs than signed the Declaration – even 
if the right of some of the chiefs to sign is 
disputed.

In government Mr Finlayson and his 
officials spent a long time trying to get 
the Ngāpuhi claim to the negotiating 
table. Progress was continually frus-
trated by intra-tribal arguments about 
representation, and in this context the 

1835 declaration is advanced by people 
like Hone Mihaka as a better model for 
Māori/Pākehā relations in modern times.

“I do get grumpy with Ngāpuhi about 
this arid discussion,” says Mr Finlayson. 
“The young people in Kaikohe aren’t inter-
ested in what happened in 1835. They want 
jobs, education and opportunities. The 1835 
stuff is being peddled by third raters.”

Te Ururoa Flavell, the former co-leader 
of the Māori Party told me that as far as he 
was concerned the 1835 Declaration was 
“something for the fellas up north,” and had 
no relevance to him or his people.

Historian Dr Michael Bassett, who was 
a member of the Waitangi Tribunal for a 
period, points out that “arguing that 1835 
takes precedence is, of course, a direct 
assault on the primacy of the Treaty.”

He too thinks that the revival of interest 
in the 1835 Declaration is about intra-tribal 
politics. “The people promoting it seem to 
be some of those who have been pushed 
to the outer by both the Waitangi Tribunal 
and the Government as efforts are made 
to bring about a resolution to Ngāpuhi’s 
claims.

“There are some bad, congenitally 
disputatious people up there who, in the 
worst of Māori traditions, are more intent 
on settling ancient hapu/tribal scores than 
they are in moving on into the future with 
their settlement money and charting a 
future for their people.”

Extinguished
There is one final argument: whatever 
status the 1835 Declaration might have had, 
legal authorities and historians say this was 
extinguished by the establishment of the 
Treaty of Waitangi. Many chiefs signed 
both, but only the Treaty binds the Crown.

It is therefore hard to argue legally 
that the 1835 Declaration is somehow 
superior to the Treaty as the Treaty has 
been accorded a great deal of legal status 
whereas the 1835 Declaration has none.

And in turn this means, as Christopher 
Finlayson puts it, “there is no question 
about who holds jurisdiction in and over 
New Zealand and it ain’t Ngāpuhi. The 
Crown has sole sovereignty. Māori have 
rights and interests, but it is for the Crown 
to regulate.” ▪

John Bishop is a travel and food writer. 
He researched the 1835 Declaration 
while travelling in Northland.
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In the beginning, playing the music known as 
Americana was what poor people did to cheer 
themselves up in the face of a life laden with struggle 
and poverty.

Some even called Americana mountain music 
because of its bluegrass and folk routes but these 
days perhaps the origin of the sound is much less 
important than simply playing it.

Wellington lawyer and musician Matt Hay recently 
released his second album.

The singer-songwriter is also the principal at 
Succeed Legal.

Something Blue, made with his band The Makers is 
the follow-up to Hay’s 2007 debut Inside Stories and 
the 2012 EP Where Do We Go From Here?

Something Blue is a collection of songs about 
beautiful losers dealing with life’s ups and downs. 
It kicks off with the catchy country rock of Last 
Jubilee, a toe-tapping Warratahs-style track awash 
with mandolin.

Lawyer releases second 
Americana album
BY NICK 

BUTCHER Hay makes no secret of his love 
for John Hiatt and I Won’t Let 
You Down is an obvious tribute 
to Have A Little Faith In Me from 
the brilliant Bring the Family Hiatt 
album from 1987.

While the trust law expert takes 
care of guitar, harmonica and 
vocals, his band includes Clint 
Meech on keyboards, Phil Hope on 
mandolin, George Barris on bass, 
while Delia Shanly is behind the 
drum kit.

Matt Hay is well known amongst 
the Wellington blues and roots 
music scene having first cut his 
teeth as a harmonica player in the 
band Cool Disposition during the 
early 1990s.

Hay has also played harmon-
ica alongside well-known blues 
musicians, Darren Watson, Dave 
Murphy and Marg Layton.

Something Blue  contains 
12 tracks. Stand outs include 
Long, Long Day and the mellow 
Somewhere I’ve Been Before.

The closing track, Ain’t Gonna 
Worry in a sense sums up Hay’s 
no frills attitude to music.

And High Roller has a country 
swamp gospel sound to it with its 
dobro-driven blues guitar wailing 
through the track.

Matt Hay pens songs that 
barely venture beyond his own 
suburban backyard. He doesn’t 
pretend to be anything other 
than what he is; a balladeer from 
the ‘burbs’.

And perhaps it’s that unpreten-
tious secret ingredient that works 
so well with his style of Americana 
roots music.

Something Blue is available 
from Band Camp and iTunes. ▪
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A New 
Zealand 
Legal 
Crossword
SET BY MĀYĀ

Solution to December 
2017 crossword
Across:
1 Huts, 3 Seven Samurai, 
11 Wampums, 12 Christmas, 
13 Stop Order, 15 Ere Now, 
17 Ono, 18 Airworthy, 19 Own, 
20 Instance, 22 Japanese, 25 Gar, 
26 Toowoomba, 27 Elf, 28 Adnoun, 
29 Zinfandel, 31 Treadmill, 32 Fellini, 
33 Epigrammatic, 34 Ogle.

Down:
1 Howls Moving Castle, 
2 Tampopo, 4 Ers, 5 Escargot, 
6 Sark, 7 Miserly, 8 Roman Nose, 
9 It's A Wonderful Life, 10 Kurosawa, 
14 Director, 16 Strawman, 
21 Serengeti, 23 Abatable, 
24 Godzilla, 26 Thunder, 
27 Eddying, 30 Film, 32 FBI.

Across 
9 A 1 study has zero input to battle 
(8)

10 A 1 breaking rattles instruments 
(8)

11 A 1 card is found in this deck, 
thanks to German Red (5)

12 A 1 and another, we hear, 
beheaded by Henry VIII (6,4)

13 A 1 in straight firsts - they dish 
out ice cream, perhaps? (8)

15 A 1 pursuing shy flowers (8)

17 A 1 in warm nut cocktail for big 
white bird (9,4)

21 A 1 in French swimsuits may 
cause hangovers (13)

24 A 1 enforcer, or so it seems, 
heads for unconsciousness (8)

25 A 1 of the French at first has time 
for fencer (8)

26 A 1 about to retweet: "Steal 
idol!" (10)

28 A 1 is less timid after the first (5)

29 A 1 taking regular sips of Rioja in 
a small township in Westland (8)

30 A 1, a 1, a chemist and physicist, 
and a cove in Graham Land (8)

Down
1 Only diamonds could be French, 
for example (7)

2 Julian almost on a charge? Loud 
and clear! (7)

3 Change like King Canute tried 
to? (4)

4 Unties? On the contrary (6)

5 Period of learning for fish? (10)

6 Movement promoting female 
empowerment you would consider 
as leaders (4)

7 G.P. visiting slammer, 
unfortunately this is what's found in 
cells (4,5)

8 Arcana? All nonsense - you need 
it like a hole in the head (4,5)

14 Queen has money for small tasks (7)

16 Queen found 'ereabouts after a 
root (7)

18 A nasty naked charge? (4,6)

19 On reflection, you'd have to be 
bats to get this! (5,4)

20 Magical place where greenback 
before ceremony provides mineral 
wax (9)

22 Einstein, revolutionary? Gosh, 
this was something Newton 
dabbled in (7)

23 Heavenly body losing energy 
forms a figure with four cusps (7)

25 T.C. P.C. provides a wooden 
hand tool (6)

27 The three bears, for example, 
shifting ring doughnuts (4)

28 Isn't not strictly correct? (4)
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Lawyers in the Canterbury District Law Society went without 
a Bar Dinner in 1947. Instead, the district invited lawyers to 
contribute to an AID to BRITAIN fund. The war was over, but it 
appears that times were still very tough in Britain. The initiative 
raised £112 9s 6d - which in today’s money is equivalent to 
NZ$19,943. The district chipped in another £50 (NZ$8,903) 
and this resulted in the dispatch of 150 food parcels “to the 
Law Society London for distribution to deserving recipients 
associated with the profession there,” the annual report for 
1947/48 says. Apparently the gesture was greatly appreciated 
by the English lawyers. The annual report says there were 196 
lawyers in the Canterbury District Law Society at the time - 
giving a per capita contribution of NZ$147 in today’s money. 
If the full might of today’s Law Society Canterbury-Westland 
branch were mobilised again on the same terms, the 1,418 
lawyers would raise $208,687 - which would buy quite a bit 
of food.

It’s clear there were other such initiatives. The Canterbury 
District Law Society annual report for 1949-50 says food parcels 
were dispatched early in the year to the Law Society, London, 
none having been sent in 1948. “A further consignment was 
sent later in the year to arrive in London at Christmas time.” 
And, the 1950-51 report, under the heading “Aid to Britain” 
says: “As it appeared that food was becoming more ample 

❝ [9] On 9 June 2016 you and five others attempted to launch 
the Bayliner at Shipwreck Bay, Ahipara. You engaged the 
help of a local. Your group told him the purpose of the 
launch was to scatter the remains of relatives at sea. The 
ruse was accompanied by a brief ritual on the beach. The 
local told your group the boat was not suitable for the 
rough sea conditions. Presumably Shipwreck Bay has that 
name for a reason. His warning went unheeded. The boat 
was severely damaged and had to be removed from the 
beach to a nearby property for repair. ❞

— Downs J in R v Tuilotolava [2017] NZHC 2621 (26 October 
2017), sentencing Australian Naua Tuilotolava on charges 
of importing methamphetamine and participating in an 
organised criminal group.

Notable Quotes ❝ It’s a demonstration that principle does win in our criminal 
justice system. ❞

— Nigel Hampton QC, counsel for the appellants, reviews 
the Supreme Court decision Osborne v WorkSafe New 
Zealand [2017] NZSC 175.

❝ My client has taken poison!❞
— The lawyer for war criminal Slobodan Praljak after his 

client drank a dark liquid from a small bottle, seconds 
after losing his appeal against a 20-year prison sentence 
at the International Criminal Tribunal in the Netherlands. 
Praljak died.

❝ I always dive and never dip my toe in first.❞
— British lawyer Lewis Pugh, 37, who specialises in long-

distance swimming in frigid oceans. He was the star of 
the documentary Arctic Peril, which aired in Britain on 
20 December, in which he swam one kilometre along the 
Arctic ice edge in -0.7 degree water.

Keeping those 
English lawyers fed

no food parcels were sent to England this year, but in view of 
the deteriorating food situation it is recommended that the 
practice be revived.”

The Law Society of England and Wales has been suitably 
appreciative, with a short piece in Law Gazette in November 
2017 about the parcels and thanking “our generous Kiwi col-
leagues, all those years ago”.

“If your name isn’t called you may go”
Test-driving a new hearing aid had an unhappy outcome for 
a potential Gisborne juror near the end of 2017. The man had 
been a model juror, having answered eight previous sum-
monses for jury service and served on four juries. When notified 
that his services might be needed again, he duly attended 
Gisborne District Court for the initial roll call. A ballot was 
held to determine the jurors who would be required. “If your 
name isn’t called you may go”, the Registrar told them. The 
man, however, was wearing the new hearing aid and thought 
the words were “if your name is called you may go”. His name 
was called. He went. Two days later he returned to court as 
required and found there was a warrant for his arrest. Counsel 
Melanie Tarsau explained matters to Judge Warren Cathcart 
who accepted the explanation and an apology. Thanks to the 
Gisborne Herald for this cautionary tale. ▪

TAIL-END
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❝ [15] … I am sure that Mr Wallis did not see his actions 
in that way. That is clear from his attempts, during the 
trial, to rely upon notions of ‘karma’ to defend his words 
and actions. However, on the legislative test, questions 
of ‘karma’ have no relevance.❞

— Heath J in Wallis v Rebolledo [2017] NZHC 2565. The 
appellant, Philip Wallis, was self-represented.

❝ The act of consistently allocating grossly inadequate 
budgetary allocations or resources to the judiciary, 
rendering it to be unable to effectively execute its 
constitutional mandate contravenes Article 128(3) of the 
Constitution. ❞

— Part of the court challenge mounted by the Uganda Law 
Society to contest what it says is major underfunding of 
the judiciary.

❝ Just because you’ve seen My Cousin Vinny doesn’t quality 
you to be a federal judge. ❞

— US Senator John Kennedy, a former law professor, 
commenting on the performance of federal judge nominee 
Matthew Peterson at a Senate confirmation hearing. A 
Federal Election Commission member, Mr Petersen had 
never tried a case or taken a deposition. He later withdrew.

❝ The New Zealand Law Society always does a very 
good job when it comes to legal submissions. They 
are the ones who, year in and year out, come down to 
select committees … and invariably contribute to the 
improvement of statutes. ❞

— Former Attorney-General and National MP Christopher 
Finlayson QC, speaking during the third reading of the 
Private International Law (Choice of Law in Tort) Bill.

The eighth annual Day of the Endangered 
Lawyer was commemorated on 24 
January around the world through a 
wide range of activities.

The day is commemorated on 24 
January because on 24 January 1977 four 
lawyers and a coworker were murdered 
at their place of work in Madrid, Spain.

Of the perpetrators, who were affil-
iated with extreme right-wing parties 
and organizations, one was sentenced to 
15 years in prison, another fled to Brazil 
and the third ended up in jail in Bolivia 
for drug smuggling.

Activities are organised and co-or-
dinated by the Day of the Endangered 
Lawyer Foundation, based in the 
Netherlands. The objective is to raise 
awareness of lawyers who are being har-
assed, silenced, pressured, threatened, 
persecuted, tortured and murdered for 
their work as lawyers.

Each year the Day of the Endangered 

Day of Endangered 
Lawyer 2018 
focus is Egypt

Lawyer focuses on one particular country 
where lawyers are endangered because 
of the work they carry out. The focus in 
2018 is on Egypt. In 2017 it was on China.

In a report on Egypt, the foundation 
says many human rights organisations, 
among them Amnesty International, 
Human Rights Watch, IDHAE, ELDH and 
the International Commission of Jurists 
confirm that the Egyptian authorities 
"have moved beyond scaremongering 
and are now rapidly taking concrete 
steps to shut down the last critical 
voices in the country’s human rights 
community."

"Today in Egypt, human rights activ-
ists, lawyers, political activists and inde-
pendent journalists, all have to live with 
their phone calls being tapped, endless 
smear campaigns and hate speech from 
state-affiliated media as well as contin-
uous harassment and intimidation from 
the authorities," it says.
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Healthy Mind • Healthy Body • Healthy Practice

Asking for help is 
a sign of strength

Law is a fulfilling profession, but it can be a stressful one. If 
you want ideas on improving your work-life balance, make 

a start by engaging with our Practising Well resources at 
lawsociety.org.nz/practising-well


