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How do you juggle teaching law while being  
Dean of Law, along with managing a busy family life?

PEOPLE
P R O F I l E

Jessica Palmer’s 
pragmatic approach 
to the classroom and 
being Dean of Law
BY NICK  

BUTCHER

Professor Jessica Palmer, who was admitted in 
2002, was appointed Dean of Otago University’s Faculty 
of Law in April this year, replacing Professor Mark 
Henaghan. She is the first woman to be appointed Dean 
of Law in the university’s history.

However, as Professor Palmer points out, there have 
been female Law Deans in other New Zealand law schools.

“I hope that, like them, I have been appointed to 
the role because I show sufficient merit and potential. 
Nevertheless, I am very aware that my appointment is 
significant because it is part of the greater recognition 
and acceptance of women in positions of leadership 
and that is something that has been hard fought for by 
generations of women (and many men) who went before 
me. I am grateful for their commitment. Although I am 
the first female law dean at Otago, I am certainly not 
the first woman capable of the role, and in a sense it 
should not be a surprise at all, given how many women 
there are working in the law,” she says.

Professor Palmer has also been a recipient of the Law 
Foundation’s Ethel Benjamin Scholarship.

She says every cause needs champions and Ethel 
Benjamin was an important champion of opening up 
the legal profession to women.

“It took huge courage on her part to enrol in the law 
degree at a time when women could not be admitted 
to practice, and to forge her way in legal practice when 
so many expected her to fail. Her determination, her 
willingness to work hard and her compassion for her 
clients are all inspiring. I hope that the work I do as 
a researcher and teacher, and now as a Dean, reflect 
something of those same attributes. The Ethel Benjamin 
Scholarship helped fund my postgraduate study in 
Cambridge which was an important part of getting my 

the High Court before her academia 
career took shape.

She teaches contract law, and 
in the past has taught insurance, 
commercial law and equity.

Next year she’ll be teaching prop-
erty law, wills and trusts as the faculty 
slowly replaces Professor Nicola Peart 
who intends to gradually retire over 
the next couple of years.

The switch to an 
academic career
An academic career was a path 
Professor Palmer had gradually 
planned. It was something she felt 
drawn towards during her last two 
years at law school in Auckland.

“Deeper analytical work and think-
ing about how different areas of the 
law connected or contradicted with 
other areas of law was something 
I found really interesting, so I was 
really keen on doing post-graduate 
work. At the same time, I had a really 
great study group and I often found 
that it was the teaching side of a small 
group that I really liked,” she says.

While working at Chapman Tripp 
and at the courts, she was also 
moonlighting as a tutor at Auckland 
University.

Academia was slowly but surely 
drawing Jessica Palmer in.

“I really enjoyed that combination 

academic career underway. I am a 
beneficiary of Ethel’s achievement 
and I guess I have sought to return 
the favour,” she says.

Often there is a family connection 
in law. It’s a career that tends to 
travel through generations.

Professor Palmer’s father is 
Professor Charles Rickett, who is 
Dean of Law at AUT.

It would be a fair assumption to 
make that conversation was never 
dull around their family dinner table.

“Yes, many interesting discussions 
around the dinner table, although 
more often than not frustrating for 
the other family members sitting 
at the table! Charles was one of my 
key teachers who showed me both 
how fascinating the law is, and how 
important it is to a civil and just 
society. There was never any pressure 
or expectation that I would follow 
him in to academia or in to the same 
fields of law but it has been a real 
privilege to be able to teach and write 
with him on a few projects. We don’t 
always agree on law, politics and life 
in general, but he has taught me an 
enormous amount about different 
ways to think about things,” she says.

While Professor Palmer has been 
with Otago University since 2005, 
she previously worked for Chapman 
Tripp and also as a judge’s clerk in 
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of teaching and research. I realised 
that was what I wanted to do so 
I headed off to Cambridge to do 
more postgraduate work which 
was essential to becoming an 
academic.”

Professor Palmer has an impres-
sive line-up of academic achieve-
ments including a BCom/LLB(Hons) 
(Auck), LLM (Cantab), LLM (Auck).

Making a difference
Teaching is fundamentally different 
to practising law, Professor Palmer 
explains.

“I love the privilege of helping 
students to discover areas of law 
and how intellectually fascinating 
it is. Equally, I like helping them see 
how much law has a direct effect on 
our lives in a just and civil society,” 
she says.

For Professor Palmer, her classes 
are not a straightforward case of 
students accepting every argument 
put to them. She wants her opinions 
to be scrutinised.

“They challenge me, and I love 
that fact. Part of that is creating an 
environment and atmosphere in 
your class where that is accepted 
and invited. It’s a lot easier to do 
that at the advanced elective class 
level. They’re almost lawyers. I love 
offering them my thoughts on how 
some areas of law click together or 
don’t. If they are inconsistent, is the 
inconsistency acceptable or is there 
a problem? I like to offer my own 
theory about these things and then 
encourage them to debate or rebut 
it,” she says.

Professor Palmer says her job is 
not to download or transfer infor-
mation on to students but to get 
them thinking and challenging their 
own thoughts and views.

“It’s not really so much about 
whether they agree or disagree 
with me but the why. Why do you 
disagree with me and let’s see where 
we can go with this.”

Much of her work involves ana-
lysing cases and judgments.

“In a sense I’ll have a debate 
with the judge in front of them. It 
shows them that it is okay to debate 
things and question decisions. If I 
can question a judge’s decision then 

students can certainly question me,” 
she says.

Teaching students 
to think critically
One of her key roles, she says, is 
being able to ensure her faculty 
colleagues have the time and space 
to be able to have those magic 
moments such as being able to 
debate points of law with students.

“I see the Dean role as supporting 
the delivery of excellent teaching. 
Being the Dean does also enable me 
to talk more generally with students 
about what the overall aim of the 
degree is, and what we are trying 
to do as lawyers in general. I talk 
more about that than if I was solely 
a lecturer,” she says.

Professor Palmer makes it clear 
to law students that she is not 
interested in producing robots or 
automatons who can recite the law 
of contract.

“You can pick that up anywhere. 
I’m interested in putting out people 
who can think critically and be able 
to use those skills to apply them to 
contract law.”

Mixing the old 
with the new
In an information technology driven 
world, some argue as to why the 
legal profession holds on to the 
past so fondly and still teaches law 
utilising traditional methods.

Another criticism is that there is 
too much theory and not enough 
practicality and that some law stu-
dents are underprepared for the real 
world of practising law.

Professor Palmer says reviewing 
as to whether they’re making room 
for emerging technologies is a con-
stant consideration.

“Not just in the way we teach but 
in what we teach. So, in my con-
tract law course, am I making use 
of modern day examples like smart 
contracting and bitcoin or am I still 
using the more traditional examples 
of Mr Smith selling oats for a horse? 
We use both examples because it’s 
about the underlying principles. 
Sometimes those principles are 
more easily conveyed by using an 
old fashioned form of transaction 

and then fast forwarding to 2018 and 
applying the same idea,” she says.

Professor Palmer says there’s 
a risk to dumping old teaching 
methods as it undermines the fact 
that law is an exercise of intellectual 
discipline.

“It’s not so much about the context 
in which it’s coming out, but the 
principles and ideas that you’re using. 
We’d be doing ourselves and the stu-
dents a disservice if we divorced what 
they currently do from the tradition in 
which this has been brought up. It’s 
about instilling a greater appreciation 
for the history that is behind them. 
There are some amazing judges and 
academic writers who lived 200 
years ago that we ought to listen to. 
We need to be careful of continually 
reinventing the wheel.”

Great outdoors
For Professor Palmer life outside of 
work is less about academic books 
and more about caring for and 
bringing up four young children.

Her husband is an information 
technology manager at a large law 
firm and the couple’s children are 
aged between five and 11. So, they 
have a good understanding of each 
other’s demanding professional roles.

Something they’re both fond of is 
the great outdoors. Being in nature 
brings a sense of calmness and nor-
mality to their busy lives.

“We used to do a lot of tramping 
before we had children and just 
recently we’ve started taking them 
out on overnight tramps. One of our 
ambitions is to get them on all of 
the great walks in New Zealand. We 
are slowly chipping away,” she says.

Jessica Palmer is an author of two 
leading textbooks in New Zealand on 
the law of trusts and on civil remedies 
(A Butler (ed) Equity and Trusts in New 
Zealand (2nd ed) Wellington, Thomson 
Reuters (2009; P Blanchard (ed) Civil 
Remedies in New Zealand (2nd ed) 
Wellington, Thomson Reuters (2011)). 
She is also a contributing editor to the 
New Zealand Law Review on Equity 
and Restitution.

Professor Palmer’s research inter-
ests include the Law of Obligations, 
Restitution, Equity and Commercial 
Law. ▪
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Born and raised in China, Xiaoji Li has 
had a prominent and varied career in both 
the Chinese and New Zealand justice 
sectors.

Starting his education in China, Mr Li 
attended a highly-ranked police academy 
where he finished a law degree while train-
ing as a police officer.

In 2002 he came to Aotearoa to further 
his tertiary study, where he enrolled at 
Massey University completing a Master’s 
in Management in Palmerston North in 
2004. On graduating he moved into law 
enforcement.

“I was trained to become a police officer 
in China but had to give it up as I wanted 
to come to New Zealand to study. I joined 
the New Zealand Police in October 2004 
and completed my training as a frontline 
officer in the first two years. I then joined 
the Criminal Investigation Branch (CIB) in 
Auckland.”

Mr Li brought a valuable skillset to 
Auckland’s CIB unit due to his language 
skills. He was involved with several 
high-profile cases while in the CIB unit 
– mostly homicide or aggravated home 

Xiaoji Li, solicitor, 
Carson Fox Legal, 
Auckland
BY ANGHARAD 

O’FLYNN

invasion cases – particularly cases where 
the parties involved were Chinese.

“I find it natural to deal with people 
and quite easy to form a bond. While I 
was working in the CIB, I went to AUT to 
complete my law degree in New Zealand.”

Xiaoji Li was admitted as a barrister and 
solicitor in October 2014.

You completed a law degree in China 
before completing one here. Where did 
you study?
“I went to the People’s Public Security 
University of China (Beijing) and gained 
my Chinese law degree.”

The People’s Public Security University 
of China offers a wide field of tertiary level 
education in the law enforcement and judi-
cial areas. It is well-known for the training 
of police officers and is the most highly 
ranked police academy in China.

What do you enjoy most about being 
a lawyer?
“Working with people, getting to know 
them and being able to assist them in 
their major personal and commercial 
transactions in New Zealand.”

You worked at New Zealand Police from 
2005 in several departments. Can you 
tell me about your time working in law 
enforcement?
“I worked in the Enquiry Section of 
Auckland Central CIB for two and a half 
years to complete my training to become 
a detective. I then worked in the Financial 
Crime Unit at Auckland Central for nearly 
three years before joining Carson Fox Legal 
in 2014.”

Why did you decide to move on from 
the New Zealand Police and retrain as 
a lawyer?
“As a police officer, I always found it emo-
tional to deal with victims, in particular 
homicides or sexual violations.

“As a solicitor, there is always a chance 
to create a win-win situation for clients.”

Property law is quite a big side-step 
from the extensive criminal background 
you have – why the change?
“When I was working in the police, I noted 
the number of Chinese defrauded through 
property transactions.”

Do you have any advice you can pass 
on to new graduates/lawyers entering 
the profession?
“I deal predominately with immigrants 
from China because of my language skills 
and I really enjoy working with them.

“I believe that being honest and show-
ing empathy is the best way to assist 
them.” ▪
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development of the Hawea Whitewater 
Park near Wanaka in collaboration with 
Contact Energy. He was a founding 
member of Central Otago Whitewater in 
1989 and from 2000 began coaching white-
water kayaking for youth in Alexandra and 
later other parts of Central Otago.

Mr Rayner organises an annual white-
water camp on the Hawea river, introduces 
junior kayakers to grade three whitewater 
on a weekly basis during the summer, 
organises local slalom and freestyle events, 
and has helped organise seven national and 
secondary school slalom championships 
in the lower South Island. Mr Rayner has 
represented New Zealand at world champi-
onship level in slalom, freestyle and rafting, 
and is the current world masters slalom 
champion in his age group.

Jocelyn Cooney 
has been awarded 
the Queen’s Service 
Medal for services to 
the community. She 
has supported a range 
of community organi-
sations in Cambridge 
using her professional legal expertise in 
Trustee and Honorary Solicitor voluntary 
roles. Mrs Cooney is a current Trustee of 
the Cambridge Safer Community Trust and 
the Cambridge Autumn Festival, and was a 
Trustee of the Waipa Community Trust for 
nine years. She was part of the group that 
initiated the formation of the Cambridge 
Health and Community Trust and remained 
on that Trust for five years. She holds or has 
held the position of Honorary Solicitor for 
various Cambridge organisations including 
Parents Centre, Grey Power, Cambridge 
Creative Fibre, Cambridge Society of Arts, 
Rotary, Cambridge Community House, and 
Riding for the Disabled.

Mrs Cooney is a Patron of Cambridge 
Lyceum. She was the Cambridge Coroner 
from 1996 to 2007. She has been a member 
of the New Zealand Law Society Cost 
Revision Committee for the past 20 years. 
Mrs Cooney was a foundation Trustee 
for three years at Hautapu School in 
Cambridge and has been on the Board of 
Trustees of Salisbury School in Nelson for 
the past eight years.

a number of jurisdictions.
Mr Haines was appointed Chair of the 

Human Rights Review Tribunal in 2011 and 
he continues in that role today. He was 
appointed Adjunct Lecturer in law at the 
University of Auckland from 1993 to 2012, 
teaching immigration and refugee law. 
He has also participated in a number of 
projects with the UNHCR, the UN refugee 
agency, including courses on refugee law 
and the Convention against Torture held 
in various countries.

Elisabeth McDonald, 
Officer of the New 
Zealand Order of Merit, 
for services to the law 
and education. Professor 
McDonald has held 
several teaching and 
administrative positions 
at Victoria University’s Law School and was 
appointed a Professor at the University of 
Canterbury’s Law School in 2016. In the 
late 1990s she contributed to the Law 
Commission’s Women’s Access to Justice 
Project and on reform of evidence law in 
New Zealand.

She has been highly influential in the 
development of feminist legal perspectives 
in New Zealand and was co-convenor of the 
Feminist Judgments Project Aotearoa, later 
co-editing the project’s book published last 
year. From 2009 to 2011 she researched 
new approaches to the prosecution and 
punishment of rape in New Zealand in 
collaboration with the Law Commission, 
which culminated in the publication of the 
2011 book From “Real Rape” to Real Justice: 
Prosecuting Rape in New Zealand.

Gordon Rayner has 
been made a Member 
of the New Zealand 
Order of Merit for ser-
vices to kayaking. Mr 
Rayner is a director of 
Checketts McKay Law in 
Alexandra. He has been 
involved with kayaking for 45 years. Since 
the early 1990s Mr Gordon has represented 
kayakers at local authority hearings and 
tribunals to protect Central Otago rivers 
from development, damming, jet boats, 
and mining. He was a key driver in the 

Queen’s Birthday 
Honours 2018
The following members of the legal pro-
fession were honoured:

Nigel Hampton QC, 
Companion of the New 
Zealand Order of Merit, 
for services to the law. Mr 
Hampton was previously 
awarded an OBE in 1988. 
As one of New Zealand’s 
leading defence lawyers 
he has been involved with a number of high 
profile and controversial criminal cases. More 
recently he played a leading role as counsel in 
relation to the Pike River Royal Commission 
and related litigation, and various inquiries 
into the collapse of the CTV building.

Admitted as a barrister and solicitor in 
1965, and appointed Queen’s Counsel in 
1989, he was Chief Justice of Tonga from 
1995 until 1997. He is a judicial officer for 
World Rugby, SANZAAR and New Zealand 
Rugby. Mr Hampton became the first 
Disciplinary Commissioner of Counsel 
before the International Criminal Court 
(ICC) in 2007. In 2014 he was elected as 
an alternate member of the Disciplinary 
Appeals Board for ICC Counsel. He cur-
rently chairs the Law Society’s National 
Standards Committee.

Rodger Haines QC, 
Officer of the New 
Zealand Order of Merit, 
for services to refugee 
and human rights law. 
Admitted in 1972, he 
was appointed Queen’s 
Counsel in May 1999.

Mr Haines was one of the original 
appointees to the newly-formed Refugee 
Status Appeal Authority in 1991 and 
remained a member until its disestab-
lishment in 2010, serving as Deputy 
Chair from 1994 onwards. In a tribute on 
his retirement, international refugee law 
expert Professor James Hathaway said Mr 
Haines’ contribution to the development of 
refugee law had been “truly extraordinary” 
and Authority decisions he had authored 
had elicited the respect of senior courts in 
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After graduating BA, LLB from Victoria 
University in 1995 she was admitted as a 
barrister and solicitor of the High Court of 
New Zealand in 1996 and of England and 
Wales in 2001.

Prudentia law promotion

Auckland firm Prudentia 
Law has promoted 
Brendan McNamara 
to the role of senior 
solicitor. Brendan was 
admitted as a barrister 
and solicitor in 2016. He 
first joined the firm as 
a law clerk in 2015 after graduating from 
Auckland University with BA and LLB 
degrees. Brendan has been involved in 
all areas of practice and has a particular 
interest in commercial and civil matters.

Kelly Williams Buddle 
Findlay senior associate

Kelly Williams has joined Buddle Findlay’s 
Auckland office as a senior associate in 
the banking and finance team. She has a 
broad range of experience in domestic and 
cross-border financing transactions with 
particular experience in property finance 
and corporate finance transactions and 
represents both borrowers and lenders. 
Before joining Buddle Findlay, Kelly worked 
in the banking and finance teams at other 
major New Zealand law firms.

Two new partners 
at DlA Piper

DLA Piper has appointed two partners. 
Both practise in Auckland.

Michael Thompson 
joins the finance, pro-
jects and restructuring 
team. He advises local 
and international banks 
and borrowers on top 
tier domestic and cross 
border financing and is 
focused on property and development 
finance, acquisition finance, corporate 
finance and debt restructuring. Michael 

Holland Beckett law 
appoints two partners

Holland Beckett Law has appointed two 
new partners.

Christie Goodspeed 
leads the firm’s employ-
ment and family law 
teams. She worked 
at  Buddle  Findlay, 
Tompkins Wake and 
PWC Australia before 
joining Holland Beckett. 
Christie specialises in all employment 
related matters from structuring rela-
tionships, policy drafting, restructurings, 
sale and purchase of business/shares, and 
dealing with disputes, including personal 
grievance claims. She also advises on rela-
tionship property matters.

Sam Tabak  i s  a 
member of the commer-
cial team. Before joining 
the firm he worked in 
London for eight years 
in two international 
asset and structured 
finance practices. Sam 
has experience on a wide range of finance, 
corporate, restructuring and international 
trade transactions. He also specialises in 
aviation and asset finance. His experi-
ence in the sector includes a one-year 
secondment with a leading aircraft lessor 
in Ireland.

Promotions at McBride 
Davenport James

Wellington firm McBride Davenport James 
has announced two promotions.

Guido Ballara joined the partnership 
of McBride Davenport James on 1 June. 
Guido specialises in employment law and 
civil litigation and acts for a wide range of 
employees and employers. He graduated 
LLB(Hons) from Victoria University in 2002 
and was admitted as a barrister and solic-
itor in 2003. Guido joined the firm in 2005.

Tanya Kennedy has been promoted to 
a principal of the firm. Tanya specialises in 
privacy, employment and education law 
and has been with the firm since 2006. 

Honour for services 
to prisoner welfare

Helen Murphy has been made a Member 
of the New Zealand Order of Merit for ser-
vices to prisoner welfare and rehabilitation. 
Ms Murphy has dedicated many years to 
supporting prisoners on release into the 
community in both paid and voluntary 
capacities. She currently serves on the board 
of the Howard League of Penal Reform and 
sits on the Community Justice Panel.

Amy Davison joins 
Rice Speir

Amy Davison has joined 
Auckland l it igation 
firm Rice Speir as a 
senior associate. Amy 
specialises in civil and 
commercial litigation 
and has extensive expe-
rience with complex 
multi-party claims, construction and 
insurance litigation and representative 
(class) actions. She was admitted in 2008 
and joins Rice Speir from a boutique liti-
gation firm in Wellington.

Writing for 
LawTalk 

Submission of articles to LawTalk 
is welcomed. Please contact the 
Managing Editor, editor@lawsociety.
org.nz in advance. All articles must 
not have appeared elsewhere, 
although there are no objections 
to them subsequently being repub-
lished. Articles should be submitted 
as a MS Word document by the 
agreed deadline. Authorship of an 
article must be shown. Articles will 
be edited and appear at the discre-
tion of the New Zealand Law Society. 
Footnotes are avoided and articles 
of up to 1800 words are preferred.
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has experience in New Zealand, Australian 
and European markets.

Heath Brunton joins 
the real estate team. 
His  areas  of  focus 
have included large 
integrated housing and 
mixed developments, 
and property invest-
ment and transactions. 
Heath has particular experience in 
design-build leasing arrangements for 
large developments, agriculture, hotels 
and construction.

Dr John Hopkins 
appointed interim 
TINZ Director

University of Canterbury Professor of 
Public Law John Hopkins has been 
appointed an interim Director of 
Transparency International New Zealand. 
Professor Hopkins was lead author for 
TINZ’s submission to the OECD periodic 
review of the Foreign Bribery Convention. 
He is currently a national rapporteur in the 
Global Justice Project’s Rule of Law project 
and also jointly heads a European Union 
funded project examining corruption in 
the Pacific.

Steph Dyhrberg on Fair 
Pay Agreement team

Wellington employment lawyer Steph 
Dyhrberg has been appointed a member 
of the Fair Pay Agreement team. The team, 
to be led by former Prime Minister Jim 
Bolger, will develop recommendations 
on the design of a Fair Pay Agreement 
system. It is due to report back by the 
end of the year. Ms Dyhrberg is a part-
ner at Dyhrberg Drayton Employment 
Law. Since her admission as a barrister 
and solicitor in December 1991 she has 
also worked for a large commercial law 
firm, as a Crown Counsel at the Crown 
Law Office, for a human resource spe-
cialist and in sole practice. She is a Vice 
President of the Wellington branch of the 
New Zealand Law Society and Convenor 
of the Wellington Women Lawyers’ 
Association.

Sue Moroney new 
Community law 
Centres CEO

Former MP Sue Moroney has started 
work as the new Chief Executive Officer 
of Community Law Centres o Aotearoa. Ms 
Moroney replaces the inaugural CEO of the 
national community law organisation, Liz 
Tennet. Sue Moroney was a Labour MP from 
2005 until 2017, and she has been a promi-
nent campaigner for pay equity and against 
Early Childhood Education funding cuts.

Three new Russell 
McVeagh senior 
associates

Russell McVeagh has announced the 
appointment of three new senior associ-
ates, from 1 June 2018.

Bridget Fenton is a member of the 
firm’s litigation group, with expertise in 
commercial, public law and employment 
disputes. Bridget is experienced in both 
advisory and courtroom work, having 
practised previously at the Crown Law 
Office and, in the United Kingdom, at the 
Treasury Solicitor’s Department (now the 
Government Legal Department). She has 
appeared at all levels of the New Zealand 
court system and joined Russell McVeagh 
in 2016.

Jesse Fairley specialises in securitisa-
tion and structured finance, debt capital 
markets, corporate and acquisition finance, 
debt restructuring and liability manage-
ment exercises. Jesse began his career 
at Russell McVeagh in 2008. He returned 
to the firm in early 2018 after spending 
five years in London as an associate and 

senior associate at Freshfields Bruckhaus 
Deringer.

Rochelle Roiri is in the corporate 
advisory group with extensive experi-
ence advising on a range of corporate 
and commercial transactions, including 
acquisitions and divestments tendering 
and procurement (both in the public 
and private sector), specialist leasing 
arrangements, and advisory work. Before 
rejoining Russell McVeagh in 2018, Rochelle 
was a senior associate at Clifford Chance, 
London.

Josie McNaught 
joins Extra law

Josie McNaught has 
started with Extra Law 
in Wellington as a team 
member available to 
augment an in-house 
organisation legal team 
via a fixed term contract. 
After more than 20 years 
as an award-winning journalist and media 
producer, Josie became a solicitor with a 
litigation focus following her admission 
in 2016.

Ombudsman leo 
Donnelly departs

Ombudsman leo Donnelly retired from 
the role at the end of June. Mr Donnelly 
was the second-longest serving staff 
member of the Office of the Ombudsman, 
joining in 1985 as an investigating 
officer in the then newly-established 
Official Information Act section. He was 
appointed Senior Investigating Officer of 

New Zealand’s independent 
online legal marketplace

www.consensus.nz
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on the roles, rights and responsibilities of 
the various bodies within World Sailing 
including the AGM, Board of Directors and 
various committees and commissions. The 
complexity and timeliness of the World 
Sailing decision making processes will also 
be reviewed.

This appointment adds to Maria’s other 
appointments in international sport, 
including as Chairperson of the Working 
Group on Governance and Integrity 
Reform for the IAAF (Athletics), and as 
Vice-Chairperson of the International 
Paralympic Committee’s Governance 
Review Working Group.

Copeland Ashcroft 
opens Rotorua office

Specialist employment and health and 
safety law firm Copeland Ashcroft has 
opened an office in 
Rotorua,  taking its 
presence to 13 locations 
nationwide. The Rotorua 
office will be staffed each 
Wednesday by Senior 
Solicitor Renee Harley.

The firm acts for 
employers across a range of industries 
delivering strategic, compliance and 
best practice advice 
on non-contentious 
matters as well as pro-
viding representation 
in disputes. Principal 
Kate Ashcroft says the 
expansion is due to the 
increasing demand for 
specialist employment and health and 
safety law support.

the section in 1990, and in November 1996 
was appointed Assistant Ombudsman. 
In September 2004, Mr Donnelly was 
appointed to the newly-established 
posit ion of  Deputy Ombudsman, 
Investigations and Inspections, and in 
August 2016 he received a warrant from 
Parliament to act as an Ombudsman 
for one year, which was then extended 
to June 2018. Known to staff as a true 
historian as to the evolution of the Office, 
Leo Donnelly worked with six Chief 
Ombudsmen during his tenure.

Maria Pozza appointed 
Govett Quilliam associate

Dr Maria Pozza has been appointed an 
associate of New Plymouth firm Govett 
Quilliam. Maria is based in the firm’s cor-
porate team and advises on a wide range of 
legal services. She is an expert in space law, 

and is the official legal adviser on space law 
to the Royal Astronomical Society in New 
Zealand. Her expertise extends to the law 
of drones (unmanned aerial vehicles) and 
cybersecurity including cryptocurrencies 
and block chain.

Nikki Fisher joins 
Juno legal

Nikki Fisher has joined 
Juno Legal. Nikki has B 
Com/LLB(Hons) degrees 
from the University of 
Canterbury and the 
University of California, 
Berkeley. She is an expe-
rienced commercial, reg-
ulatory and corporate lawyer with 18 years' 
experience in both in-house and private 
practice roles in New Zealand and abroad. 
Most recently, Nikki was Head of Legal for 
Summerset Group.

World Sailing governance 
appointment for 
Maria Clarke

M a r i a  C l a r ke ,  o f 
specialist sports law 
f i rm,  Maria  Clarke 
Lawyers (Auckland), 
has been appointed 
as the Independent 
Chairperson of World 
Sailing’s Governance 
Commission. World Sailing is undertaking 
an in-depth and wide-ranging review of 
its governance structure and procedures 
as part of a two-year governance mod-
ernisation road map. The review focuses 

Contributing information 
to On the Move
LawTalk is happy to publish a brief 
summary of information about pro-
motions, recruitment and retirement 
of members of the legal profession. 
There is no charge. Information can 
be sent as an email or a MS Word 
document to editor@lawsociety.
org.nz and should be three or four 
sentences without superlatives. 
A jpeg photo may be included. 
Information may be edited.

Providing Professional Indemnity and specialist insurance 
products to the Legal Profession
Visit www.justitia.co.nz for further information and application forms

Or Contact:  Mr Ross Meijer, Aon New Zealand 
04-819-4000 
ross.meijer@aon.com

Advertising in LawTalk 
and LawPoints
Inquiries about advertising in 
LawTalk or LawPoints should be 
directed to advertising@lawsociety.
org.nz. A media kit with details of 
advertising requirements and 
charges is available on the Law 
Society website in the News and 
Communications/LawTalk section. 
The Law Society has a strict policy 
of not publishing articles in exchange 
for advertising.
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It has been a tough month for 
everyone. I know I have felt 
uncomfortable, overwhelmed, and 
ashamed about the state of parts of 
our profession. But I’ve never felt 
defeated.

While it has been deeply uncom-
fortable to learn the scale of the 
problems within the legal profession 
I welcome the crisis we are facing, 
because it provides the drive for the 
all encompassing change we know 
must happen.

Before the results of  The 
Workplace Environment Survey 
were released, I like you, had 
heard and seen different people’s 
experiences of harassment, bullying, 
racism, stress and even, recently, 
sexual assault. I expect we have all 
personally experienced overwork 
and excessive stress.

I thought our issues were sys-
temic but not endemic. I was wrong. 
They are both.

The survey gave us the full picture.
I felt responsible for not know-

ing the depth and breadth of these 
problems earlier and for not pushing 
harder for things that would make 
a difference.

As a result, I felt it was imperative 
to write to all lawyers in an effort 
to show you the true picture and 
the Law Society’s commitment to 
change.

I have to say, it was not easy to 
hit ‘send’ on that letter

Actually, overwhelmingly, the 
response has been positive. Ninety 
per cent of the messages we’ve had 

Reflection on a 
Turbulent Month

are not harassed; where they are 
not crippled by anxiety or fear or 
discriminated against and where 
their success at work doesn’t pre-
vent them having equal success in 
life, relationships and family.

Now that you have had a chance 
to reflect on events, I ask you to 
take a moment to commit to change 
and the creation of a just culture in 
our profession. This change starts 
with the behaviour of every lawyer 
and how we as individuals choose 
to practise and what we tolerate. 
The new status quo must be to not 
tolerate bad behaviour. Report it, 
challenge it, don’t ignore it and 
above all, don’t be the perpetrator.

We have a wealth of knowledge, 
power and courage between us. 
But we must work together. I look 
forward to you all helping make this 
change for the better.

Kathryn Beck
President, New Zealand Law Society.

FROM THE LAW SOCIETY

F R O M  T H E  l AW S O C I E T y

have supported our stance and as 
a profession we should be enor-
mously heartened by that.

Understandably, the 10 per cent 
of negative reaction covered both 
ends of the scale, either accusing 
us of not doing enough or creating 
an over-reaction. I understand that.

I was horrified when I realised 
the letter had been read by some 
as a complete denial of knowledge 
of sexual harassment and bully-
ing. I hope I have corrected that 
understanding.

The reality is that this feels per-
sonal to me. I became a lawyer 
nearly 30 years ago, not just because 
I was good at English but because 
I felt the law would be an environ-
ment where I could achieve, excel 
perhaps and be proud to be a lawyer. 
I am proud to be a lawyer. I have 
pride in the work we do in our com-
munities and I am fuelled knowing 
this profession has it within its 
power to make the changes to our 
culture across the board to build 
confidence in the integrity of our 
profession.

I want you all to be proud to be 
working within this profession. 
The crisis we are in needs to feel 
personal to you too if we are to 
make real, profound and sustainable 
changes.

We have the opportunity of a 
lifetime to change something that 
will affect generations of lawyers. 
We are a nearly 14,000 strong 
community. We can give lawyers 
a safe, respectful and inclusive 
environment to work; where they 
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Stand-alone 
combined criminal 
legal aid form 
supported

The Law Society supports a Ministry of Justice 
proposal to keep the criminal legal aid application form 
separate from the family and civil form, and it therefore 
supports a stand-alone combined criminal application 
form. The ministry’s Legal Aid Services is proposing a 
criminal application form which combines the three 
current criminal forms covering police prosecutions, 
Crown prosecutions and appeals. In comments to the 
ministry on the draft form, the Law Society says it 
supports the objective of creating clearer, user-friendly 
forms that are fit for purpose.

R&D Tax Incentive 
Discussion Paper

The Law Society has provided comments to the 
Ministry of Business, Innovation and Employment 
on MBIE’s discussion document Fuelling Innovation 
to Transform our Economy: A Government Discussion 
Document on a Research and Development Tax Incentive 
for New Zealand. The comments are provided from the 
perspective of the practical application of R&D rules 
and are given in response to a number of the questions 
posed in the document.

Addressing how well the definition of R&D applied 
to business R&D carried out in New Zealand, the Law 
Society said while it covers research activities, it omits 
a lot of what would be called “Development” and this 
seems to be contrary to the ultimate objective of increas-
ing innovation. The comments note that it is important 
for the government to adopt a definition of R&D that 
captures the particular work it wants to stimulate, rather 
than working back from what is generally considered to 
constitute R&D. If taken literally, the definition would 
exclude almost all development work undertaken by 
businesses, it says.

New Gisborne 
branch President

David Ure was elected President of the Gisborne 
branch of the Law Society at the AGM on 10 May. Mr Ure 
is a director of Grey Street Legal Ltd, which specialises 
in property and commercial law. He was admitted as a 
barrister and solicitor in December 2002. The following 
Council was elected at the AGM:
President: David Ure.
Vice-President: Vicki Thorpe.
Council: AJ Baker, Alison Bendall, Alistair Clarke, 
Amanda Courtney, Heather Vaughn, Holly Tunstall, 
Julie Mettrick, Mana Taumaunu, Michael Lynch, Stephen 
Taylor.

Grant Tyrrell 
elected President 
of Canterbury 
Westland branch

Grant Tyrrell was elected President of the 
Canterbury Westland branch of the Law Society at the 

Accessing LawTalk online
All lawyers holding a practising certificate are sent an email upon publi-
cation of each issue of LawTalk with links to online versions of most of the 
articles and a PDF and flipbook of the whole issue. The hardcopy LawTalk 
is sent automatically to all New Zealand-based lawyers who hold a current 
practising certificate. If you want to access LawTalk online only you may 
email subscriptions@lawsociety.org.nz stating “Please cancel LawTalk 
hardcopy” and advising your name, lawyer ID (lawyer login), workplace and 
address. This information is needed to ensure that your name is extracted 
from the automatic mailing list generation program. The hardcopy LawTalk 
subscription will then be cancelled.

branch’s biennial General Meeting 
on 19 June. Mr Tyrrell is a litiga-
tion partner with Weston Ward & 
Lascelles and was admitted as a 
barrister and solicitor in December 
2002 after completing LLB and 
BCom degrees at the University of 
Canterbury. The following Council 
was elected unopposed at the 
meeting:
President: Grant Tyrrell.
Vice-President: Ferne Bradley.
Council: Amy Keir, Andrew Riches, 
Charlene Sell, Graeme Riach, Jannah 
Stringer, Lana Paul, Sophie Goodwin.

NEW ZEALAND LAW SOCIETY
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Urgent attention to District 
Court judicial resources sought

Urgent attention to the number 
of judges available to conduct 
District Court business is needed, 
the New Zealand Law Society says.

The Law Society made a public 
statement following publication 
of an article by Chief District 
Court Judge Jan-Marie Doogue in 
which she announced that judicial 
resource would be redeployed from 
the criminal jurisdiction to the 
Family Court from October. Chief 
Judge Doogue said Family Court 
disposal timeframes were routinely 
not meeting legislative or practice 
note expectations.

“Much of the delay has its genesis 
in the 2014 Family Court reforms 
which, through a focus on diverting 
cases to mediation and excluding 
lawyers, have had perverse outcomes 
in terms of timeliness,” she said. 
“Applicants are increasingly resorting 
to the without-notice track to ensure 
their cases go directly to a judge and 
they can have a lawyer in court with 
them. Priority must be given to these 
urgent applications, but it has put an 
extra squeeze on judicial resources.”

Chief Judge Doogue said the 
struggle to reduce delays had 
become even tougher since a law 
change early in 2017 ushered in new 
restrictions on judicial numbers.

“What is effectively a sinking lid 
on the judicial workforce is start-
ing to bite. On average, the District 
Court is losing judges at the rate of 
one a month.”

From October, up to 100 judge-
days a month will be diverted to 
the Family Court from the criminal 
jurisdiction.

“This is estimated to generate 
capacity for up to 120 more defended 
Family Court hearings a month, 
depending on how the resource is 
divided between long-cause and 
short-cause hearings and settlement 
conferences. The downside is that 
as a result, increasing delays can be 
expected in our criminal and civil 

work streams,” the Chief Judge said.
“This is regrettable when we were making a significant 

dent in jury trial timeframes. The fear is that those gains 
will unravel as a result. However, within the policy and 
funding framework I must work, this step has become 
unavoidable.”

Move shows serious situation
“It shows how serious the matter has become when 
the Chief District Court Judge publicly states that the 
unrelenting pressure on judges in the Family Court is 
now creating unacceptable delay and that something 
has to give,” the convenor of the Law Society Criminal 
Law Committee, Steve Bonnar QC, said in a statement 
released after Chief Judge Doogue’s article was published.

“We clearly have arrived at a situation where access 
to justice in the District Court is under threat. The Chief 
Judge is planning to divert judicial resource from the 
criminal jurisdiction to the Family Court. While this 
may temporarily relieve pressure in the Family Court, 
it will just increase delays and pressure in the criminal 
courts. It is not a long-term fix.

“It should not have come to this. The impact of the 
changes wrought by the Family Court reforms of 2014 
has been exacerbated by a law change last year which 
effectively imposed a sinking lid on the number of 
available acting judges.

“The Law Society is fully supportive of the Chief Judge 
and the judiciary and we call upon the Government and 
responsible government agencies to give this urgent 
attention. All New Zealanders suffer when barriers are 
put in the way of accessing justice.”

Mr Bonnar said it was clear that there are simply not 
enough District Court judges and the solution appears 
to be to appoint more.

“The changes introduced by the District Court Act 
2016 last year meant a reduction in the number of acting 
judges who could be appointed. There is also a fixed 
limit on the number of permanent judges. It is clear 
that this has not worked.”

Receipt of LawPoints
The New Zealand Law 
Society’s weekly email 
LawPoints is sent on Thursday 
evenings to all lawyers who 
hold a current practising 
certificate and who have not 
unsubscribed from receipt. 
LawPoints is automatically 
sent to the email address 
provided to the Law Society 
Registry. A small number 
of lawyers have reported 
not receiving LawPoints 
and investigation usually 
reveals that the problem is 
found in the setup of recip-
ients’ servers which mark 
LawPoints as spam and 
stop it. Anyone who has not 
received LawPoints every 
Thursday evening and has 
not unsubscribed is advised 
to contact their IT support 
to check server settings. The 
problem has also occurred 
occasionally with the proto-
cols set by an ISP.

New Zealand Law 
Society submissions
Copies of submissions 
and comments made by 
the Law Society in its law 
reform role may be found 
on the website under News 
& Communications, and 
within that, “Law reform 
submissions”.
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Draft regulations 
raise significant 
guardianship concern

The consultation draft Oranga Tamariki (National Care 
Standards) Regulations 2018 raise a significant concern relating 
to guardianship matters, the Law Society’s Family Law Section 
says in comments to Oranga Tamariki.

“They appear to conflate the legal concepts of ‘custody’ and 
‘guardianship’. In legal terms, the concepts are distinct and there 
are significantly different legal consequences flowing from them. 
This will need to be resolved before the regulations are finalised 
and promulgated,” it says.

The draft regulations deal with a number of matters requiring 
the involvement and consent of guardians, and guardianship 
decisions need to be made conjointly with the informed consent 
of all guardians, the Family Law Section says.

It says there appears to be an assumption that the chief executive 
will have guardianship status, allowing guardianship decisions 
to be made. However, the comments say this will not always be 
the case and provide a number of examples.

The regulations also cover a number of matters requiring the 
involvement and consent of the child’s legal guardians, but the 
draft regulations have not provided for this in relation to education 
needs, mandatory early childhood education and health needs.

The Family Law Section says while regulation 3(1) states that 
the regulations apply in respect of a child or young person, in, or 
about to enter into, the care and custody of the chief executive, it 
is unclear how they can apply to a child about to enter state care.

“The meaning of ‘chief executive’ in regulation 5 is in relation 
to a child or young person in the care and custody of the chief 
executive, not a child or young person about to enter into the 
care and custody of the chief executive. Regulation 3 should be 
amended by deleting the words ‘or about to enter into’,” it says.

Triangular 
employment 
bill transitional 
provision 
recommended

The Law Society recommends includ-
ing a transitional provision in the 
Employment Relations (Triangular 
Employment) Amendment Bill to pro-
vide a reasonable period between the 
date of Royal assent and when it comes 
into force.

The bill aims to ensure employees 
employed by one employer but working 
under the control and direction of another 
business are not deprived of the right to be 
covered by a collective agreement covering 
the work they perform, and to ensure they 
are not subjected to a detriment in their 
right to allege a personal grievance.

In a submission on the bill, the Law 
Society says the bill will come into force 
on the day after receiving the Royal assent. 
It recommends that primary and secondary 
employers be given time to clarify their 
relationship to one another, to inform the 
union that one of the union’s members is 
performing work for a secondary employer, 
and to inform the primary employer of 
the existence and terms of any collective 
agreement.

“It is also unclear how any proceedings 
in the [Employment Relations] Authority 
or Court at the time of the bill coming into 
force, and that would be covered by the 
new provisions, are to be dealt with,” it 
says.

“A transitional provision would assist 
in clarifying what is to happen where a 
grievance has already been raised against 
the primary employer. Can (and if so, how) 
a secondary employer be joined to that 
grievance? Does the 90-day time limit 
apply?”

The submission notes that a transitional 
provision could also address whether the 
existing or new provisions are to apply to 
pending proceedings.

Maria Hamilton 
re-elected Hawke’s 
Bay President

Napier barrister Maria Hamilton was re-elected President 
of the Hawke’s Bay branch of the Law Society at the AGM on 24 
May. The following Council was elected at the AGM:
President: Maria Hamilton.
Vice-President: Darren Foster.
Council: Amanda Bryant, Kristy Ng Shiu, Libby Brown, Nigel 
Loughnan, Richard Stone, Robyn Matthews.
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That’s why we’d like to congratulate Annie, Henry and Nigel on their achievements.

We’re delighted to welcome back and congratulate Annie Steel, 
who returns to us following the arrival of her son last year, 
and who we are very pleased to  announce will shortly become 
a director at the firm.

We’d also like to congratulate our recent alumnus Henry Cairns, 
who is off to take up a position at leading New York law firm 
Cravath, Swaine & Moore LLP.

Finally we’d like to congratulate our alumnus Nigel Gleeson 
on his recent promotion to partner at international law firm 
Freshfields Bruckhaus Deringer.

AT HARMOS HORTON LUSK
WE CELEBRATE SUCCESS

Harmos Horton Lusk is New Zealand’s leading specialist corporate law firm. Right now, we’re recruiting.  
You can find out more on the back cover of this issue of LawTalk, or by contacting Anand Ranchhod at 
Cobalt Recruitment on +64 27 2746 186 or aranchhod@cobaltrecruitment.com

Asking for help is 
a sign of strength

lawsociety.org.nz/practising-well



LETTER TO THE EDITOR

The President says that one third of 
female lawyers have been sexually har-
assed during their working life. She has 
done this from the results of a Colmar 
Brunton questionnaire circulated to 13,600 
lawyers but completed by only 3,516. This 
is not a scientific study but seems to me to 
be a self-selecting study where those who 
have experienced the behaviour surveyed 
are more likely to answer thus enhancing 
the results where that behaviour has been 
experienced. If half the lawyers are female 
then 30% of 1,758 is 527. This is 12% or 13% 
of female lawyers. So the result could be 
anywhere between these two extremes. 
But it is probably not going to be what the 
President has claimed.

Why was this not carried out scientifi-
cally with a random sample of say 1,000 
lawyers individually interviewed?
Brian Nelson, Nelson.

Editor replies:
The survey was carried out for the Law 
Society by Colmar Brunton. Their response 
to Mr Nelson’s letter is as follows:

We routinely carry out randomly sam-
pled surveys because:
1 It is not practical or affordable to 

attempt to survey everyone in the 
population (as most population sizes 
are very large).

2 In most cases it is not necessary to 
attempt to survey everyone in the 
population as random samples are a 
statistically valid approach.

However, sometimes we attempt to carry 
out a census of the population when:
• The population size is fairly small.
• There is value in everyone in the pop-

ulation being given the opportunity to 
take part.

Carrying out a randomly sampled survey 
contains the following potential biases:
• It is statistically possible that by random 

chance the sample selected (circle B in 
diagram) does not exactly represent the 

Workplace Environment 
Survey methodology

population (circle A in diagram). If it is 
different, this introduces bias.

• Only a proportion of those randomly 
selected to be sent the survey (circle 
B) will actually complete the survey 
(circle C). There is potential for some 
self-selection bias here. We look to 
mitigate this risk through email remind-
ers and careful wording of the survey 
introduction.

Carrying out an attempted census contains 
the following potential bias:
• Only a proportion of those sent the 

survey (circle A) will actually complete 
the survey (circle C). There is potential 
for some self-selection bias here. We 
look to mitigate this risk through email 
reminders and careful wording of the 
survey introduction.

As you can see from the above, an 
attempted census removes one source 
of bias. Both approaches included the 
potential for the other source of bias 
(self-selection bias).

The Law Society Workplace Environment 
Survey was an attempted census as the 
survey was sent to all practising lawyers. 
That is better than a random sample. When 
we are dealing with large populations we 
take a random sample and invite them to 
take part in the survey (some of that random 
sample do the survey and some don’t). 
The Law Society survey was an attempted 
census as there was a small population.

Regardless of whether it is an attempted 
census or a random sample being sent the 
survey invite, only a proportion agree to 
do the survey. So both approaches have 
an element of self-selection. An attempted 
census is better than a random sample 
because we’ve removed the bias involved 
of whether the random sample sent the 
survey invite is different to those not 
selected to be sent the survey invite.

Data in the survey was weighted 
to correct for some groups of lawyers 
(gender and location) being more likely 
to respond. ▪
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The foundation for our current ACC legislation is found in the 
recommendations of the 1967 Woodhouse Royal Commission 
Report Compensation for Personal Injury in New Zealand. 
This proposed the abolition of the common law right to 
sue for damages for personal injury caused by negligence 
or breach of statutory duty, and its replacement with a 
statutory system based on five fundamental principles: 
community responsibility, comprehensive entitlement, 
complete rehabilitation, real compensation, and admin-
istrative efficiency.

In the second in a series of articles looking at each of the 
principles and the extent to which they are embodied in 
legislation and its administration by the ACC, Don Rennie 
considers the need for comprehensive entitlement for all 
persons covered by the scheme. While he is convenor of the 
Law Society’s Accident Compensation Committee, the views 
expressed in this article and the series are those of Mr Rennie, 
and not necessarily those of the Law Society.

The second principle the Woodhouse Report rec-
ommended should be the basis of any statutory system 
designed to replace common law rights, is the need for 
comprehensive entitlement for all persons covered by 
the scheme. There could not be unequal community 
treatment of identical losses merely because one person 
was injured at work while another was injured on the 
road [para 282(b)]. The report said that the chance victim 
of an acceptable social activity should be provided for, 
including their dependant spouse and family. The report 
envisaged that to receive an entitlement which would 
otherwise have been available at common law, it was 
only necessary to show that personal injury had been 
suffered in New Zealand.

Cover, entitlements and 
the burden of proof
Neither the legislation nor its administration by the 
ACC follows this fundamental Woodhouse principle 
of comprehensive entitlement. Section 48 of the 2010 
amendment to the ACC Act requires injured persons 

ACC and the Woodhouse 
Principles: Comprehensive 
entitlement
BY DON  

RENNIE

to apply for both cover for their 
injury and also for entitlements. 
This implies that the ACC can 
grant cover and entitlements and 
contradicts not only the Woodhouse 
principle but also the provisions of 
s 20(1) which clearly states that a 
person has cover if the personal 
injury is suffered in New Zealand 
and the personal injury is described 
or occurs in circumstances referred 
to in sub-section (2) of that section. 
Entitlements automatically follow 
cover unless it can be shown that 

they are non-compliant with the legislation. On injury 
occurring, the statutory rights to cover and entitlements 
are determinant, not the decisions of the ACC.

The way the present claims system operates under 
the current legislation makes the ACC appear to be an 
insurance company. It places the burden on the injured 
person to prove to the satisfaction of the ACC that the 
injury is within the statutory definition of personal 
injury, that it occurred in circumstances recognised in 
the statute as giving cover, and that the claimant had an 
entitlement. That is contrary to the second Woodhouse 
principle that cover and entitlements are comprehensive 
upon personal injury occurring.

There is an argument for suggesting that rather than 
requiring a formal claim, all that is required to be lodged 
with the ACC is a Notice of Accidental Injury Suffered in 
New Zealand recording the necessary details including 
supporting medical evidence. The burden of proof would 
then move to the ACC to show that a particular injury, 
or the circumstances in which it occurred, did not come 
within the specific statutory provisions giving cover 
and/or entitlements.

The vast majority of what are currently “claims” are 
automatically administered without further question 
and entitlements are paid automatically, but the ACC, 
in giving its decisions, seldom refers to the statutory 
provision, regulation or case law on which its relies to 
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prove why the particular injury does not have cover and/
or entitlement. Instead the injured person is required 
to prove the case which contradicts the Woodhouse 
principle and the statutory provision in s 20.

Age limits
The report examined whether compensation should be 
restricted to those within defined age limits [para 283(a)]. 
There was no issue about entitlement to treatment and 
rehabilitation but there was an issue as to whether the 
elderly and the young should be compensated on a basis 
which recognised their past or potential contribution to 
the productive effort of the nation [paras 282 (b) and (c)]. 
It observed that an upper age limit would disregard the 
element of lost physical capacity in the case of periodical 
compensation payments; it would be difficult to provide 
for those injured outside the age limit; and it would cost 
relatively little to go beyond the normal span of working 
life in favour of lifetime payment. Accordingly, no upper 
age limit was recommended.

Compensation and National 
Superannuation
When the NZ Superannuation Qualification Age (NZSQA) 
was 60 years, the original 1972 ACC Act provided variable 
upper age limits at which earnings-related compensation 
was payable. Entitlement depended on the date the 

accident happened. If the accident 
happened when the person was 
below the age of 60, weekly com-
pensation was payable to age 65; 
if, at the accident date, the person 
was between the age of 60 and 65 
compensation was payable for five 
years; if the accident date occurred 
between the ages of 65 and 69 
compensation was payable to age 
70; if the accident date occurred on 
or after age 69 compensation was 
payable for one year (1972 Act s 128).

There was a proviso that if the 
claimant was in employment in 
which a statutory retirement age 
in excess of 65 was fixed, those 
provisions applied to the statutory 
date if that was later than the date 
fixed in the ACC legislation. Other 
provisions applied to the widow or 
widower and dependent children in 
fatal cases. The entitlements in the 
1972 Act were repeated in the 1982 
Act and, by limiting entitlements 
based on age, breached the principle 
of comprehensive entitlement.

There is a 
misunderstanding 
about 
entitlement 
to weekly 
compensation 
under the 
current 
legislation. 
Previous 
ministers have 
been advised 
that without 
an upper age 
limit, an injured 
superannuitant 
could become 
entitled 
to weekly 
compensation 
indefinitely
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Election between compensation 
and superannuation
A dramatic change to entitlement to compensation 
occurred with the passing of the 1992 ACC Act which 
provided that no compensation would be payable to 
any person who had attained NZSQA unless that person 
made an irrevocable election not to receive national 
superannuation for any period for which he/she was enti-
tled to receive compensation. In other words, although 
a working superannuitant could receive both earnings 
from employment and superannuation (which was not 
means tested), if they were incapacitated from work-
ing by accidental injury, they could only receive either 
weekly compensation or national superannuation but 
they could not have both. This ignored the principle of 
comprehensive entitlement and treated superannuitants 
differently from all other earners. These provisions have 
been repeated in all subsequent amendments to the 
AC legislation and appear in Schedule 1 of the current 
2001 Act.

Limit on compensation 
for superannuitants

which the person has cover under the Act. If the ongo-
ing physical condition is due to some other cause, for 
example an age-related condition, entitlement to weekly 
compensation stops. The incapacity for work is a mixed 
legal and medical question and entitlement should not 
be limited by a statutory provision based on age (ie, 
NZSQA).

No emphasis is placed on these provisions in any of 
the literature provided by the ACC, Ministry of Social 
Development, the Retirement Commissioner or any other 
authority, to superannuitants who are encouraged to 
continue working after reaching NZSQA. The effect of 
these provisions can be devastating for a superannuitant 
who has committed him/herself financially by setting up 
a business or undertaking or taking out loans designed 
to enable or continue income during their “retirement” 
years in the belief that if they had an injury (whether 
simple or serious) they would like any other earner, be 
entitled to ACC weekly compensation, until they were 
able to go back to work.

Superannuitants in employment
Previous ministers have regarded the current retirement 
age of 65 as an appropriate age for the cessation of enti-
tlement to weekly compensation on the basis that people 
usually stop working at that age. That ignores the reality 
that many people on reaching NZSQA, from necessity 
or from choice, continue in their current employment 
full or part time or set up in business to supplement 
their superannuation income.

The 2013 Census showed that there were at that time 
at least 130,000 persons over NZSQA in full or part-time 
employment. Following the latest census, that figure 
is now estimated at 287,500 and will increase rapidly 
with our ageing population. To meet the Woodhouse 
principle of comprehensive entitlement, the entitlement 
of these people must be on an equal footing with all 
other earners. ▪

Don Rennie  rendon@actrix.co.nz is convenor of 
the New Zealand Law Society’s ACC Committee. He 
has worked for the ACC and in private practice and 
is widely published in the areas of accident compen-
sation and personal injury. The opinions in this article 
are of the author in his private capacity.

The 2013 
Census showed 
that there were 
at that time at 
least 130,000 
persons over 
NZSQA in full 
or part-time 
employment. 
Following the 
latest census, 
that figure is 
now estimated 
at 287,500 and 
will increase 
rapidly with 
our ageing 
population 

Have you, or has someone you know, been the beneficiary of 
scholarship assistance from the Spencer Mason Trust?  

Help us to reconnect with our past alumni by writing with your 
name and details to Gail Stevens at Gail.Stevens@pgtrust.co.nz

Help the Spencer Mason Trust 
find past alumni

There is presently a bill before 
Parliament designed to repeal the 
requirement for an election to be 
made. However, that will solve only 
one problem. The legislation will 
still provide that entitlement to 
weekly compensation for an injured 
superannuitant can only be paid for 
a maximum of 24 months (ACC Act 
2001 Schedule 1 Cl. 52). This will not 
only repeat the problem of entitle-
ment not being comprehensive but 
is also inconsistent with the right to 
freedom from discrimination on the 
basis of age and is almost certainly 
a breach of both the Human Rights 
Act and the NZ Bill of Rights Act 
as declared by the Human Rights 
Review Tribunal in Heads v Attorney-
General [2015] NZHRRT 12.

Weekly compensation 
and period of incapacity
There is a misunderstanding about 
entitlement to weekly compensa-
tion under the current legislation. 
Previous ministers have been 
advised that without an upper age 
limit, an injured superannuitant 
could become entitled to weekly 
compensation indefinitely. That is 
wrong. Weekly compensation is 
payable to an “earner” (as defined) 
only for so long as the incapacity 
for work is due to the injury for 
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In environmental circles a recent 
debate has been whether the approach 
to consideration of resource consents has 
changed as a result of the Supreme Court’s 
decision in King Salmon (Environmental 
Defence Society v The New Zealand King Salmon 
Co Ltd [2014] 1 NZLR 593).

Prior to King Salmon it was conventional 
to consider the provisions of Part 2 – the 
purpose and principles sections of the 
Resource Management Act 1991 (RMA) 
– when making decisions in relation to 
statutory planning documents, designa-
tions and resource consents. The leading 
authority up to that time was New Zealand 
Rail Ltd v Marlborough District Council [1994] 
NZRMA 70 (HC), where the High Court 
found it was appropriate to consider Part 
2 as part of an “overall judgment” approach 
to decision-making under the RMA.

However, the Supreme Court in King 
Salmon found that, absent any uncertainty, 
invalidity or incomplete coverage in the 
relevant policy or plan document, there 
is no need to have recourse to an overall 
judgment approach under Part 2. While 
the Supreme Court’s decision was made 
in the context of a plan change application 
(where the decision maker had a statutory 
obligation to “give effect to” (section 67(3) 
RMA) policies of the New Zealand Coastal 
Policy Statement requiring avoidance of 
adverse effects on outstanding natural 
character and landscapes) (New Zealand 
Coastal Policy Statement, Policies 13(1)(a) 
and 15(1)(a)); it was largely accepted that 
the reasoning should also apply to other 
statutory planning documents (see, for 
example, Royal Forest and Bird Protection 
Society of New Zealand Inc v Bay of Plenty 
Regional Council [2017] NZHC 3080). The 

UPDATE
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To consider Part 2 or 
not to consider Part 2 
– That is the question
BY VICKI 

MORRISON-SHAW
in Hokio Trusts v Manawatu-Wanganui 
Regional Council [2017] NZHC 1355:

“[43] … It is unnecessary for me to 
decide whether, if environmental 
values are sufficiently accounted for 
in planning documents which have 
more specific relevance to the resource 
in question, the obligations of pt 2 are 
able to be considered already met for 
the purposes of s 104. Whichever of 
Davidson and New Zealand Transport 
Agency is correct, King Salmon made 
clear pt 2 is still relevant in assessing 
resource consents in certain specific 
circumstances – including those 
relevant to the current appeal. As 
the Supreme Court observed in King 
Salmon:

…the obligation in s 8 to have 
regard to the principles of the Treaty 
of Waitangi will have procedural as 
well as substantive implications, 
which decision-makers must always 
have in mind…”

A further decision of the High Court (albeit 
in a plan change context) would appear to 
lend weight to the view that where there 
is a specific statutory direction to consider 
a certain provision, (including Part 2), then 
that provision must be considered (Turners 
and Growers Horticulture Ltd v Far North 
District Council [2017] NZHC 764 at [43]):

“[43] Third, I do not accept the sub-
mission that the Court was wrong to 
consider the purpose and principles in 
Part 2 and Council’s functions under 
s 31 when evaluating the proposed 
rules. Section 74 specifically requires 
a territorial authority to change its dis-
trict plan in accordance with its func-
tions under s 31 and the provisions of 
Part 2 (ss 5 to 8). The Supreme Court 
did not suggest in New Zealand King 

issue then became whether the findings in 
King Salmon against an “overall judgment” 
approach also applied to designations and 
resource consent applications.

The High Court considered the issue in 
relation to designations in the Basin Bridge 
decision (New Zealand Transport Agency v 
Architectural Centre Inc [2015] NZHC 1991, 
at paragraphs [117] and [118]) and found 
that unlike the statutory planning context 
in King Salmon, for designations there 
was a specific statutory direction which 
required decision makers to appropriately 
consider and apply Part 2. This was due to 
the requirement in s 171(1) that a “territorial 
authority must, subject to Part 2, consider the 
effects on the environment of allowing the 
requirement having particular regard to…” 
a number of factors.

As the same statutory direction (of 
having regard to various considerations 
“subject to Part 2”) applies to resource 
consent decision-makers (s 104(1) RMA), 
it seems logical to expect that a similar 
approach would apply to resource consent 
decisions. However, that is not currently 
the case. The leading authority on whether 
a decision-making authority can have 
regard to Part 2 in considering a resource 
consent application is the decision of the 
High Court in RJ Davidson Family Trust v 
Marlborough District Council [2017] NZHC 52. 
In that case the Court found at [77] that it:

“…would be inconsistent with the 
scheme of the RMA and King Salmon 
to allow Regional or District Plans to 
be rendered ineffective by general 
recourse to Part 2 in deciding resource 
consent applications.”

The existence of the potentially conflicting 
High Court authority (between designa-
tions and resource consents) was acknowl-
edged, but not resolved, by the High Court 
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Salmon that those making decisions 
under the Act should disregard these 
mandatory provisions. On the contrary, 
the Court stated 'the obligation of those 
who perform functions under the RMA 
to comply with the statutory objective 
is clear'. The Court explained that '[s]
ection 5 is a carefully formulated state-
ment of principle intended to guide 
those who make decisions under the 
RMA. It is given further elaboration by 
the remaining sections in Part 2, ss 6, 
7 and 8'."

Following this case, the question is then 
whether the phrase “subject to Part 2” is 
regarded as a mandatory statutory require-
ment such that Part 2 must be considered? 
Relevant to this issue too perhaps, is clause 
2(1)(f ) of Schedule 4 to the RMA which 
requires an applicant for a resource consent 
to assess their proposal against the matters 
set out in Part 2. If Part 2 is not relevant for 
decision makers to consider, there would 
appear to be no point in having applicants 
assess their proposal against it.

If, instead, Part 2 is regarded as a 
mandatory statutory consideration for 
resource consents, then a further question 
is whether, following King Salmon, there 
is any limitation on the approach that can 
be taken to considering Part 2. In other 
words, does consideration of Part 2 enable 
an overall judgment approach to be taken 
such that an application could be approved 
by weighing all the various factors “in the 
round”; or is some lesser approach, such as 
checking the conclusion reached against 
certain aspects of Part 2 all that is enabled?

Happily, some further guidance on this 
issue is expected to be available soon. The 
RJ Davidson decision was appealed to the 
Court of Appeal and a decision is pending.

Until that guidance is available it may 
be useful for decision makers (particularly 
on contested applications) to:
• assess an application against both 

approaches – the King Salmon approach 
of not considering Part 2 unless one of 
the exceptions applies and the overall 
judgment approach; and

• record the outcome of both those assess-
ments in its decision. ▪

Vicki Morrison-Shaw  vicki.morrison-
shaw@ahmlaw.nz is a partner with 
Atkins Holm Majurey Ltd. She is a 
member of the New Zealand Law 
Society’s Environmental Law Committee.

This article was prepared by the New Zealand Parole Board.

Fraud and its many complexities were at the forefront 
of discussion at the New Zealand Parole Board conference, which 
heard a “she’ll be right attitude” hampers detection of the crime 
in this country.

The Serious Fraud Office’s general counsel, Paul O’Neil, made 
the observation as a guest speaker at the Board’s conference 
in May.

He said financial illiteracy, an ageing population, and com-
placency in workplaces, were among the so-called “growing 
vulnerabilities” for uncovering fraud in New Zealand.

“There is a complacency, within private and public sector organ-
isations, that fraud – and in particular corruption – just doesn’t 
occur. That probably conflates two things – one, it’s a failure to 
appreciate what corruption looks like, but the other thing is it’s 
a bit of a she’ll be right attitude,” said Mr O’Neil.

The Serious Fraud Office mounts about a dozen prosecutions a 
year on average but says there are challenges to overcome.

“There is a reluctance to report corruption in a New Zealand 
context and … people do take advantage of that,” Mr O’Neil said.

Board member Alan Hackney, a clinical psychologist, responded 
with his insights on the common traits of fraudsters. He pointed 
out that most tend to be older people with no criminal history, 
who believe they are not harming anyone, and who have almost 
no opportunity to reoffend.

Assessing the reoffending risk of a white collar criminal falls to 
the New Zealand Parole Board and is no easy task, according to 
the Board’s chairperson Justice Warwick Gendall QC.

“Globally, there are very few specialised tools for determining 
the statistical risk of reoffending in fraud cases, particularly by 
serious recidivist female fraudsters. But risk assessment is about 
much more than using statistical tools,” he said.

The Board makes its risk assessments with the benefit of expert 
input from forensic psychologists, treatment providers, Corrections 
officers, and others.

“We take into account the seriousness of the offending, alongside 
a person’s criminal history, psychological and remedial makeup. 
The strength of a person’s release plan is, of course, a crucial 
element,” said Justice Gendall.

“Hearing first-hand from the Serious Fraud Office gives Board 
members a valuable insight into the unique challenges of these 
cases at all stages of the criminal justice process.” ▪
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Kiwi attitude 
a barrier to 
fraud detection
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The Land Transfer Act 2017 has, by popular demand, 
been renamed the Land Transfer, Identity Verification, 
Risk Assessment, Respect of Practitioners’ Role in 
Upholding the Register, and Not-quite-indefeasible 
Title Act 2017. It hasn’t really, I just made that up. But it 
highlights that this legislation, which comes into force 
later this year, has many dimensions.

Earlier updates have canvassed a few changes. The 
terms “certificate of title” and “computer register” have 
now become “record of title” (RT). A record of title is 
scratchier than its predecessors, as indefeasibility of 
title is not subject to the manifest injustice provisions 
of section 55, allowing registration to be set aside in 

UPDATE
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The Land Transfer Act 2017 
– Identity and Beyond
BY THOMAS  

GIBBONS

for verifying identity and certifying 
electronic instruments, though the 
Registrar-General of Land retains 
oversight, and has extensive but 
clarified powers.

AV technology
The proposed standard as to identity 
verification allows the use of audio 
visual technology when verifying 
identity, but only for a client that 
a practitioner has known for over 
12 months, and not where the 
practitioner has doubts as to iden-
tity, capacity, duress, or there are 
technological limits such that the 
practitioner “is unable to simul-
taneously see and hear the client 
and clearly see what documents are 
being signed for the duration of the 
verification of identity session”.

In the case of a new or unknown 
client, use of audio visual technol-
ogy will not be an option. There 
are separate requirements for 
standard verification, and high 
risk transactions, with it being a 
matter of “overall judgement” as to 
whether a transaction is high risk, 
along with various points, such as 
a new client transferring unen-
cumbered land, or a transaction 
involving related parties or a power 
of attorney. The complications of 
these scenarios will be well-known 
to most lawyers and legal execu-
tives, and serve as a reminder of 
continued caution and diligence. 
An existing business relationship 
or personal knowledge of the client 
may diminish a high risk scenario. 
Verification information must be 
held for 10 years, though the use of 
the words “documentary evidence” 

various (but largely unknown) 
circumstances. Covenants can 
now be recorded on titles – that 
is, RTs – by means of a covenant 
instrument. There is also provision 
for covenants in gross: covenants 
over land but in favour of a person, 
rather than other land. Guaranteed 
search timeframes have been 
shortened.

Consultation on secondary legis-
lation ran through March and April, 
and feedback on this consultation is 
expected in early July. A broad suite 
of documents have been prepared, 
including proposed Land Transfer 
Regulations 2018, and proposed 
standards for identity verification, 
certification of electronic instru-
ments, boundary changes, with-
holding of information, recording 
of memorials, and the allocation 
of certification rights. There is also 
a proposed directive on requisition 
periods.

Even if its phrasing might seem 
somewhat analogue, the legislation 
is more electronic, more digital. 
Practitioners remain the guardians 
of the galaxy register, responsible 

makes it unclear just how digital 
this retention may be.

The proposed regulations cover 
the typical easements we know 
and deal with, including the right 
to convey water, drain water, drain 
sewage, a right of way, and a right 
to convey electricity; telecommu-
nications and computer media, and 
gas. Missing, perhaps, are implied 
terms for party walls, and some 
drafting infelicities will need to 
be ironed out. What might next 
be necessary is further regulation 
around utility easements, but that 
is a matter outside the scope of this 
legislation.

Alongside the new Land Transfer 
Act, Land Transfer Regulations, 
various standards, and a directive, 
lawyers are also seeing a new 
regime around what is colloquially 
called “AML”. Put simply, compli-
ance requirements are increasing, 
and given that lawyers will need 
to (a) pay close attention; and (b) 
certify, in most cases, that they 
have paid close attention, the 
Land Transfer, Identity Verification, 
Risk Assessment, Respect of 
Practitioners’ Role in Upholding the 
Register, and Not-quite-indefeasible 
Title Act 2017 better does justice 
to the subject-matter of the new 
legislation. ▪

Thomas Gibbons  thomas.
gibbons@mccawlewis.co.nz is 
a director of Hamilton law firm 
McCaw Lewis. He has written and 
presented extensively on property 
law and is author of A Practical 
Guide to the Land Transfer Act 
2017 (LexisNexis NZ Ltd).
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UPDATE
TA K E O V E R S

High Court rubs 
salt into the wound
BY JOHN HORNER AND DAVID QUIGG

that case the High Court held that costs 
incurred countering arguments in favour 
were recoverable, whereas costs incurred 
resisting a takeover bid were not.

In the recent Abano case the High 
Court decided that a fresh approach was 
appropriate given the development of 
law in the corporate environment in New 
Zealand since the 1970s and in particular 
the introduction of the Takeovers Code in 
2001. The Court referred to provisions of 
the Takeovers Code to identify behaviours 
that ‘cross the line’ from a target company 
properly responding to a hostile takeover 
and defensive tactics or misleading or 
deceptive conduct (both of which are 
expressly prohibited under the Code).

As a result of the Abano judgment New 
Zealand companies that become the 
target in a takeover can be confident that 

The New Zealand High Court has 
ruled on the extent to which a target com-
pany that successfully defends a takeover 
bid can recover the cost of doing so from 
the unsuccessful bidder (Abano Healthcare 
Group Ltd v Healthcare Partners Holdings Ltd 
[2018] NZHC 817).

A unique aspect of New Zealand take-
over law provides that a target company 
is entitled to recover certain expenses 
from the bidder. To qualify, the expenses 
must be properly incurred in relation to an 
offer or takeover notice from the bidder. 
So, when the Healthcare Partners’ hostile 
partial takeover offer for Abano Healthcare 
was rejected (acceptances were received 
for only 3.56% of Abano shares), Healthcare 
Partners was left with approximately 
$793,000 of costs incurred by Abano for 
professional advice and additional direc-
tor fees. Unsurprisingly, it is common 
for bidders in the position of Healthcare 
Partners to dispute that such costs were 
‘properly incurred’. That is precisely what 
happened here.

A High Court case in 1972 (Canterbury 
Frozen Meats Co Ltd v Waitaki Farmers’ 
Freezing Co Ltd [1972] NZLR 806) distin-
guished between expenses of a target 
company incurred in countering argu-
ments in favour of a takeover, and expenses 
directed at ‘resisting a takeover bid’. In 
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40 years’ experience advising clients throughout 
Queensland. Two of our solicitors have practised in New 
Zealand and we have many New Zealand clients.
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 • Commercial law, commercial litigation, debt recovery 

www.gsslaw.com
email: mail@gsslaw.com
phone: +61 7 5532 5944

Australian Member of 
International Lawyers Group 

(www.ilgonline.org)

QUEENSL AND AGENCY WORK

costs properly incurred (including legal, 
investment banking and public relations 
adviser costs) in responding to a takeover 
offer will be recoverable from the bidder. 
Whether the target company supports or 
resists the takeover offer is not relevant 
to the question of cost recovery. Bidders 
will need to budget for target company 
costs in the event an offer is unsuccessful, 
which in the case of Healthcare Partners, 
was a case of having salt rubbed into the 
wound. ▪

J o h n  H o r n e r    j o h n h o r n e r @
quiggpartners.com and David Quigg 
 davidquigg@quiggpartners.com 
are partners specialising in mergers and 
acquisitions at Quigg Partners. They reg-
ularly advise on Takeovers Code issues 
for target companies and bidders.
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The Common Reporting Standard 
(CRS) is a global initiative by which 
the governments of virtually every 
country have agreed to cooperate 
in the detection and prevention of 
tax evasion by exchanging informa-
tion about financial assets held for 
individuals in financial institutions 
in each country. If a financial insti-
tution in one country holds financial 
assets for a resident of another then 
information about the account and 
the people who control the account 
will be exchanged between the tax 
authorities of the relevant countries.

One of the conceptually challeng-
ing things about CRS is that it cap-
tures trusts, companies and other 
entities because, it is perceived, they 
are sometimes used by individuals 
to avoid or evade tax. Another 
challenging aspect of the regime is 
that there may be obligations, even 
where there is no foreign element 
to the arrangements.

CRS is now part of New Zealand 
law and non-compliance may result 
in penalties being imposed under 
the Tax Administration Act 1994. 
Furthermore, banking facilities may 
become compromised as the banks, 
in particular, are taking compliance 
very seriously.

UPDATE
T R U S T S

The latest chapter in 
the paradigm shift from 
privacy to transparency:
CRS and corporate trustees 
in New Zealand

BY HENRY 
BRANDTS-GIESEN

firm will not typically be a “finan-
cial institution” for CRS purposes. 
Therefore, in this author’s view, 
trusts administered by a New 
Zealand law or accounting firm 
would not ordinarily be caught by 
the “managed by” test. IRD disagrees 
and justifies its position by “attrib-
uting” income received by the law 
firm in connection with the trust to 
the corporate trustee and therefore 
deems the corporate trustee to be an 
“in business” financial institution.

In my view, there is no basis in 
New Zealand law which allows the attribution of income 
between entities in these circumstances. Or if there is 
one, I have not found or been directed to it.

How corporate trustees are 
treated in other countries
IRD appears to support its position by looking to how 
corporate trustees (usually referred to overseas as PTCs 
or private trust companies) are treated in other countries.

In my view, the UK, Hong Kong, Singapore and the 
“offshore” jurisdictions are materially different to New 
Zealand. In those jurisdictions trusts are typically used 
by the wealthy, for the vulnerable, or for commercial pur-
poses. Such trusts are usually governed independently 
by a licensed and regulated financial institution (eg, a 
bank or professional trust company). Or, if not, then 
the trustees are likely to be individuals rather than a 
corporate trustee (eg, the Grosvenor Estate and other 
landed estates in the UK). Those individuals exercise the 
functions of their office independent of any profession.

Among other criteria, the CRS 
provides that an entity (eg, a trust, 
company, etc) will be a “financial 
institution” if it is “in business” as 
such (eg, a bank or trust company) or 
“managed by” such an “in business” 
financial institution. So it follows 
that a trust and corporate trustee 
administered by a bank or trust 
company is likely to be a “financial 
institution” for CRS purposes.

IRD’s interpretation of 
how corporate trustees 
should be treated in NZ
In May 2018 the New Zealand Inland 
Revenue Department (IRD) released 
new Guidance Notes setting out its 
view as to when corporate trus-
tees (and trusts) will be financial 
institutions for CRS purposes. The 
Guidance Notes are intended to clar-
ify the application of the CRS to cor-
porate trustees who operate within 
a professional group (eg, law and 
accounting firms) to provide fiduci-
ary and administrative services to 
trusts set up by and for clients of 
those professional firms. It has been 
the subject of robust discussion by 
those interested in this area as to 
what, if any, CRS obligations exist 
for such a corporate trustee.

A New Zealand law or accounting 
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Why New Zealand 
is different
On the other hand, trusts are ubiq-
uitous in New Zealand and often 
contain as many liabilities as they 
do assets. Over many years practis-
ing overseas and advising on many 
hundreds of trusts, I struggle to recall 
a foreign bank ever lending into a 
standalone family trust for the pur-
pose of acquiring the initial property. 
However, that is an everyday retail 
banking transaction in New Zealand. 
Whilst that modus operandi is pecu-
liar in a global context, it is what it is.

Typically corporate trustees in 
other countries will be “managed 
by” a financial institution (eg, a 
bank or trust company) and a clear 

distinction will be made between 
advice and governance. A foreign law 
firm may have an associated trust 
company but, in my experience, will 
engage with it on an arm’s length 
basis pursuant to terms of engage-
ment when giving legal advice. Such 
a trust company will be a business 
unit in its own right. In New Zealand 
the provision of legal advice and fidu-
ciary services is typically conflated 
and the latter is not a regulated (or 
possibly even valued) activity.

In summary, the New Zealand 
domestic trust environment is quite 
peculiar but the Guidance Notes do 
not recognise this. Furthermore, in 
the author’s view, there is little to 
be gained by New Zealand adopting 
an attribution test of this nature. 

Corporate trustees administered by a financial institu-
tion (eg, Perpetual Guardian, Public Trust, etc) will be 
caught in any event. Corporate trustees administered 
by an active NFE (eg, a law or accounting firm) need 
not be caught because the underlying trust must still 
report (if it is a financial institution) or self-certify to 
its bank (if it is a passive NFE). There appears to be no 
greater opportunity for tax avoidance were the IRD to 
agree with the author.

Another reason why some offshore jurisdictions 
may treat corporate trustees this way is to prevent tax 
avoidance by trusts banking assets in the US (a non-CRS 
participating jurisdiction). If the corporate trustee could 
avoid being a financial institution in this way then any 
financial reporting on such a trust might be avoided. 
However, I have seen no evidence whatsoever of that 
happening in a New Zealand domestic context.

The road ahead
CRS is part of a paradigm shift in the ways laws are being 
enforced globally. Another example is the Anti-Money 
Laundering and Countering Financing of Terrorism Act 
2009 which also imposes significant compliance obliga-
tions on trusts and trustees. Essentially, governments, 
tax authorities and law enforcement agencies are shifting 
the burden of enforcing laws on to financial institutions, 
professionals and other businesses who service their 
residents. These laudable objectives are being achieved 
by imposing legal obligations and significant penalties 
for non-compliance on the business sector.

In fairness, IRD is in a difficult position because con-
sistent application of these global compliance regimes is 
essential to their success. IRD has formed its view and 
it would be a bold director of a corporate trustee who 
takes a different position – albeit the Guidance Notes 
are not law nor binding.

The practical consequence is that governance and 
administration of trusts with corporate trustees has just 
become more complicated in New Zealand. This is largely 
a result of our traditional approach to asset planning 
being quite peculiar in a global context. It may be an 
opportune time to review existing trust arrangements. 
Some law and accounting firms may even consider 
reverting to personal trusteeships.

The silver lining may be that the provision of fiduciary 
services in New Zealand eventually becomes recognised 
as an independent and valued profession in its own right 
and greater emphasis is placed on the governance and 
administration of trusts. If that happens then these com-
pliance obligations may in fact be a blessing in disguise. 
We now practise in a world where sound governance and 
polished administration is more important than clever 
planning. ▪

Henry  Brandts -Giesen   henry .g iesen@
kensingtonswan.com is a partner at Kensington 
Swan’s Auckland office where he heads the private 
wealth team.
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Diversity is often considered in terms of cultural, reli-
gious and racial diversity. For the purposes of this article, the term 
cultural diversity encompasses all of these areas.

When there is cultural diversity between parties in negotiation, 
focus on the cultural practices of the individuals concerned rather 
than the culture as a whole when considering if, how, and to 
what extent cultural differences are in play during negotiations. 
Otherwise, we may stereotype participants based on our judge-
ments of their culture as a whole. The ideal is to learn about the 
different culture, understand it, then make informed non-judge-
mental decisions based on the actual situation in front of you.

It is also important to test your understanding of the culture. Do 
not make any assumptions. Communication is vital when dealing 
with cultural diversity. The parties and the mediator must always 
clarify the objectives of the parties from a cultural perspective. 

MEDIATION

Embracing Diversity
Part 5 – Negotiating with diversity
BY PAUL  

SILLS

2. Reduce stress and 
take your time
Reduce stress when negotiating cultural 
issues or issues of diversity. Emotional 
stress, deadlines and accountability to 
others from within your culture can cause 
particpants to lock in with cultural expec-
tations rather than carefully analysing the 
situation in front of them. Take breaks, 
extend deadlines or ask neutral third 
parties for help in resolving differences.

3. Avoid stereotypes
When making judgement calls, we rely on 
schemas: cognitive templates that provide 
low effort, readymade answers. Cultural 
schemas account for the distinctive behav-
ioural biases exhibited by negotiators from 
a different culture.

While research confirms cultural 
stereotypes, it is a mistake to assume 
that group tendencies reliably predict 
any one individual’s behaviour. Cultural 
differences in negotiation don’t hinge on, 
for example, where the parties were born, 
but they depend on what the negotiator 
actually does at the negotiation table. The 
ability to engage in constructive commu-
nication – by revealing and interpreting 
information – matters more than where 
someone is born.

Cultural differences between groups 
are often quite small. However, we tend 
to overuse the stereotypes that arise from 
even small differences, which blocks us 
from noting each participant’s important 
individual information. We act as if the 
person on the other side of the table rep-
resents the cultural stereotype we were 
expecting, rather than responding to the 
actual person that is there. We involuntar-
ily seek information that backs up these 
stereotypes.

A mediator may be assisted by engaging 
someone from within the culture that he 
or she is unfamiliar with. This person could 
be a comediator taking an active role in the 
mediation, or a cultural adviser that keeps 
the mediator on track without participat-
ing in the process directly.

1. Focus on the culture 
or the individual?
We can give too much weight to cultural 
factors. Individual differences can be just 
as significant as cultural differences. The 
dangers of focusing solely on cultural 
differences include treating people as 
cultural ambassadors rather than unique, 
multi-faceted human beings. Important 
information can be lost as a result.

While background research on culture 
is important, getting to know the par-
ticipants as individuals, including their 
profession, work experience, education, 
areas of expertise, personality and nego-
tiating experience is vital. The culture of 
each of us as individuals is multi-layered: 
individual, group, work, regional or city 
and national.

It is also 
important 
to test your 
understanding 
of the culture. 
Do not 
make any 
assumptions. 
Communication 
is vital when 
dealing with 
cultural 
diversity 
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further appointments as arbitrator in any area.

Matthew Dunning QC  BARRISTER
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4. Observe, don’t judge
We tend to interpret the behaviour of 
others, their values and beliefs, through 
the lens of our own culture, conditioning 
and judgement. To overcome this tendency, 
we need to learn about the other party’s 
culture. This means not only researching 
the customs and behaviours of different 
cultures but also understanding why 
people follow the customs and exhibit 
these behaviours in the first place.

Before any negotiation, take time to study 
the context of the person on the other side 
of the table, including the various cultures 
to which he or she belongs to: individual, 
organisational, ethnic or national.

5. Adopt an outsider’s lens
There is often a paradox in negotiations 
where we are typically unaware of our 
own biases yet at the same time we can 
accurately pinpoint the biases that influ-
ence the decisionmaking of others. This 
has been described as making decisions 
using two different lenses: the insider lens 
and the outsider lens. The outsider lens is 
used when we are removed or detached 
from a particular situation.

A strategy for mediating 
disputes involving diversity
How do you effectively mediate disputes 
that do not fit within the logic of an 
interest-based dispute? That is, disputes 
involving challenges to identity, values 
or morality – the issues that can arise in 
situations of diversity.

Try this four-step process:
1 Separate interests and values: Separate 

a values-based or identity-based dispute 
into a more traditional interest-based 
segment and then help the parties deal 
with that portion of the dispute in a 
more traditional way. Once that is done, 
it might be possible for the parties to 

then take on the values-based issues.
2 Be direct: Facilitate dialogue and encourage opportunities for 

deeper mutual understanding and relationship building. Don’t 
aim to resolve the dispute. Instead, focus on helping the parties 
understand and respect the views of each other and, most of all, 
help them to avoid demonisation. Create a different climate in 
which a traditional settlement may be possible at a later time.

3 Universal values: Reframe these disputes by appealing to values 
that the parties might both share, rather than focusing on the 
conflicts between them. By referencing universal values (for 
example, equal rights, freedom from violence, etc) the parties 
may find common ground. Recognising common values can 
open lines of communication, build trust and otherwise improve 
relations. They can also become springboards to finding ways 
of living and working together more effectively.

4 Be curious: Have the parties confront their differences in a 
controlled fashion and help them explore and ask questions 
about each other’s values with the goal of possibly altering 
their beliefs, stereotypes and prejudices.

Some thoughts on the above process are:
• Mediation can be used to alter relationships while not directly 

resolving the underlying value dispute;
• Reframing a dispute in terms of shared values is a form of 

resolution, although it requires a restatement of the problem 
the parties want to solve;

• Mediators are not therapists, but it does take a kind of therapeu-
tic engagement to help parties confront others with diametrically 
opposed and deeply held values and beliefs;

• It is often correct to assume that people engaged in value- or 
identity-based disputes will not agree to compromise, but other 
forms of accommodation and reconciliation are still possible. 
More thought needs to be given to the logic and benefits of 
reconciliation.

The outcomes of the above process may not look like a tradi-
tional settlement, but that does not mean they lack validity or 
are unworthy of study and understanding.

While diversity may present barriers to reaching an agreement 
in negotiations, differences can also be opportunities to create 
valuable agreements. Take, for example, crosscultural negotiations. 
These are particularly ripe with opportunities to capitalise on 
different preferences, priorities, beliefs, and values. ▪

Paul Sills  paul.sills@paulsills.co.nz is an Auckland barrister 
specialising in commercial and civil litigation. He is also an 
experienced mediator.
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The most comprehensive research carried out on 
the legal profession environment shows that nearly 
one-third of female lawyers have been sexually har-
assed during their working life. More than half of 
all lawyers have been bullied at some time in their 
working life.

The survey was released on 30 May. Of the 13,662 
lawyers who were invited to participate, 3,516 completed 
the survey. This was a response rate of 26%, which gave 
a margin of error of +/- 1.7%.

“When nearly one-third of female lawyers have been 
sexually harassed during their working life, when more 
than half of lawyers have been bullied at some time in 
their working life, when nearly 30% of lawyers feel major 
changes are needed to the culture of their workplace, and 
when 40% of lawyers under 30 believe major changes are 
needed to their workplace culture, we must call a spade 
a spade – there is a cultural crisis in the New Zealand 
legal profession,” Law Society President Kathryn Beck 
said when releasing the results.

Ms Beck said she was not interested in relative per-
formance on these measures against other parts of the 
New Zealand workforce or population.

“This is about the legal profession. New Zealanders 
expect our profession to operate to the highest standards 
of integrity with a commitment to fairness, equity and 
justice. This survey makes it crystal clear that we are 
not meeting that expectation, we are failing to keep our 
own people safe and we cannot stand for this.

“The results of this survey are deeply saddening and 
I know lawyers across New Zealand will be very disap-
pointed at what this report makes so clear. However, it 
is from this clarity that real change will come.

“The process of cultural change has started. Every 
practising lawyer has a responsibility for driving this 
change through their own behaviour and what they are 
prepared to tolerate from others.”

The 2018 Legal Workplace 
Environment Survey
BY GEOFF  

ADLAM

CHANGING OUR CULTURE

Survey format and methodology
The decision to carry out the survey was made following 
revelations of sexual harassment in the legal profession 
in February.

“It was decided that we needed a robust assessment of 
the workplace environments in which lawyers worked,” 
says Law Society General Manager, Representative 
Glenda Macdonald.

“It was important to build as comprehensive a picture 
of the situation as possible, and we wanted the survey to 
become an important baseline against which we could 
measure future progress. To ensure we got a represent-
ative picture, we invited all practising lawyers to take 
part regardless of what their experiences had been.”

To guarantee that the research was of the highest 
standard possible and independent, experienced market 
research company Colmar Brunton was engaged.

Two decisions were required about exactly what the 
survey should cover and how it should be carried out.

Because of the relatively small size of the population 
to be surveyed, it was decided to send the survey to all 

13,662 lawyers who were invited 
to participate, 3,516 completed 
the survey.

response rate
26%
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Nearly one-third of female lawyers have been sexually 
harassed during their working life... more than half of 
lawyers have been bullied at some time in their working 
life

practising lawyers – an “attempted 
census” in market research terms. 
Colmar Brunton’s advice was that 
this was better than a random 
sample. While only a proportion of 
those invited to participate do so in 
both methods, “an attempted census 
is better than a random sample 
because we removed the bias 
involved of whether the random 
sample sent the survey invite is 
different to those not selected to 
be sent the survey invite,” Colmar 
Brunton says. Data in the survey 
was weighted to ensure survey 
findings reflect New Zealand 
lawyer population characteristics 
for gender and location.

The other decision was on exactly 
whom the survey should target. 
Lawyers are just one of the occu-
pations to be found in legal work-
places. Its regulatory responsibility 
meant that currently practising 
lawyers were the only group for 
whom the Law Society held valid 
and current email contact details. 
Up-to-date information for former 
lawyers was not available, nor were 
names and information about law 
firm administrative and support 
staff.

To ensure total confidentiality and 
just one response per person it was 
decided not to invite responses via 
an open link. The ability to repeat 
the survey in one or two years’ 
time and measure change was also 
a factor in determining the target 
audience.

“The threat to the validity of 
online surveys with an ‘open link’ 
is that it is hard to control access. 
People could fill out the survey 
twice, post a link online in the 
public domain, email it to multiple 
non-legal people, or even worse, 
bots could start filling the survey 
in with bogus answers,” says Glenda 
Macdonald.

“To maintain integrity we would 

have had to provide each person in 
the proposed sample – all staff in 
law firms and organisations where 
legal services were provided – with a 
unique password that could only be 
used to fill out the survey. And this 
would require us to build a database 
of contacts with all the attendant 
issues such as privacy.”

Ms Macdonald says the survey 
did explore the environment for 
non-lawyer staff in legal workplaces 
to some extent as participants were 
asked if they had observed others 
being bullied or harassed in the 
workplace.

“This is not the same as directly 
asking non-lawyer staff about their 
personal experience, but it is clear 
from the results that responding 
lawyers have thought about all 
people in their workplace.”

Other surveys
A number of other surveys have 
touched on the extent of har-
assment and bullying in the 
legal profession. All used opt-in 
collection methods and invited 
responses. New Zealand lawyers 
were encouraged to participate in 
an online survey run by University 
of Queensland PhD candidate 
Rebecca Michalak in August 2011. 
Her report, released in November 

2015, Causes and Consequences 
of Work-Related Psychosocial Risk 
Exposure, showed the survey was 
completed by 540 lawyers. The 
lawyer organisations in New South 
Wales and Victoria did not partici-
pate and New Zealand results were 
not separated from those for the 
participating Australian states. It 
is believed that around 100 New 
Zealand lawyers participated.

Josh Pemberton’s 2016 report First 
Steps: The Experiences and Retention 
of New Zealand’s Junior Lawyers 
included the results of 40 interviews 
with junior lawyers and former 
lawyers, plus an online survey 
completed by 785 of 1,777 lawyers 
whose practising certificates had 
been issued for the first time since 
2013 and 41 law judges’ clerks.

An online survey of members 
of the Criminal Bar Association by 
Elizabeth Hall in March 2018 drew 
283 responses. An online survey by 
the Wellington Women Lawyers’ 
Association was launched at the 
end of April and will close on 30 
June. The WWLA says the survey 
is designed to reach interns, legal 
professionals who have practised at 
any time within the past decade, 
legal executives and support staff 
from law firms and other legal 
workplaces.
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The survey results

The survey was conducted from 5 April to 1 May 2018 
and a summary of the results is available on the New 
Zealand Law Society website (www.lawsociety.org.nz) 
under Practice Resources, in the “Bullying and harass-
ment in the legal profession” section.

The results can be considered in three separate but 
linked parts: sexual harassment, bullying, and stress 
and wellbeing. The large sample size and demographic 
information provided by respondents has enabled 
factors such as type of practice, size of firm, ethnicity, 
and age and time since admission to be considered. 
Locational information is also available, but this has 
not been included in the following summary because of 
the extreme variance in sample sizes between regions. 
The summary focuses on the key findings.

Sexual harassment
The questions on sexual harassment were based on two 
measures of the prevalence of “sexual harassment”. These 
were the Human Rights Commission’s definition and 
15 behaviours.

Human Rights Commission definition

“Sexual harassment is any unwelcome or offensive 
sexual behaviour that is repeated, or is serious enough 
to have a harmful effect, or which contains an implied or 
overt promise of preferential treatment or an implied or 
overt threat of detrimental treatment. Sexual harassment 
can involve spoken or written material, images, digital 
material or a physical act.”

Behavioural definition

Respondents were asked about their personal experience 
regarding 15 behaviours. These were grouped at analysis 
into five types of sexual harassment:

Unwanted sexual attention – Unwelcome touching, 
hugging, cornering or kissing; inappropriate staring 
or leering that made you feel intimidated; repeated or 
inappropriate invitations to go out on dates; intrusive 
questions about your private life or physical appearance 
that you found offensive; repeated or inappropriate 
advances on email, text, social networking websites 
or internet chat rooms by a work colleague.

Crude/Offensive behaviour – Sexual gestures, indecent 
exposure or inappropriate display of the body; sexu-
ally suggestive comments or jokes that made you feel 
offended; sexually explicit pictures, posters or gifts that 
made you feel offended; sexually explicit emails, texts 
or social media messages; inappropriate commentary, 
images or film of you distributed by your work col-
league(s) on some form of social media without your 
consent.

Sexual assault – Inappropriate physical contact; actual 

women
31%

all lawyers

18%

men
5%

Harassment at some time: 
When asked if they had been sexually 
harassed in a legal environment at some 
time in their working life, 31% of women 
and 5% of men said they had – 18% of 
all lawyers overall.
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or attempted rape or sexual assault.
Sexual coercion – Requests or 

pressure for sex, or other sexual 
acts; implied or actual threats of 
differential treatment if sexual 
activity not offered.

Other – Other unwelcome conduct 
of a sexual nature.

Harassment at some time: When 
asked if they had been sexually 
harassed in a legal environment at 
some time in their working life, 31% 
of women and 5% of men said they 
had – 18% of all lawyers overall. Five 
percent of women had experienced 
harassment once, 15% two to five 
times and 10% more than five times. 
Of women lawyers, 5% had experi-
enced harassment in the last year, 
13% within the last three years and 
17% had been harassed within the 
last five years.

The lifetime prevalence of sexual 
harassment in the workplace was 
higher among the following women:
• Those aged 40 to 59 (36%).
• New Zealand European women 

(33% compared to 24% of non 
New Zealand European).

• Women in sole practice (43%), 
barristers sole (49%) and working 
in barristers chambers (42%).

• Women currently in director roles 
(48%).

• Women who had been in the legal 

profession for more 11 years or 
more (37%).

• Women working in criminal law 
(45%) and women working in 
banking and finance (42%).

There was little variance in the 
lifetime prevalence of sexual har-
assment among men, except that 
it was significantly higher among 
men aged 30 to 39, of whom 9% had 
experienced sexual harassment.

Duration of harassment: For 41% 
of lawyers who were ever sexually 
harassed in a legal environment it 
was a one-off event. Around 31% 
of those who experienced sexual 
harassment said it lasted for more 
than six months, with 6% report-
ing that it lasted for five years or 
more. Additional analysis showed 
that duration was not significantly 
impacted by the gender of the 
target.

location of harassment: While 
sexual harassment is most com-
monly experienced in the workplace 
(71% of respondents), work-related 
events were also a relatively 
common location (51% of respond-
ents). More than one-third (35%) of 
lawyers who had ever been sexually 
harassed said that type of behaviour 
was common in their workplace at 
the time, while 39% said it occurred 

41%
31%

19%

6%

one-off 
event

less than 
6 months

6 months 
or more

5 years 
or more

Duration of harassment:

sometimes. It was “rare” for 16% and 
“very rare” for 8%.

Degree of offence: One-third (33%) 
of those who have ever been sexu-
ally harassed in terms of the Human 
Rights Commission definition were 
“extremely” or “very” offended (this 
was 35% of women compared to 
15% of men) and another 33% were 
quite offended, with 27% “a little” 
offended.

Personal effect: Of lawyers who had 
ever been sexually harassed, 39% 
said the experience affected their 
emotional or mental wellbeing, 
with 32% saying it affected their 
job or career prospects. Of lawyers 
who had been sexually harassed, 
19% said they resigned from their 
job, 17% felt it affected their career 
prospects, and 11% said they were 
labelled a troublemaker.

Type of harassment: The nature of 
sexual harassment varies widely. 
While non-physical forms of sexual 
harassment were most common, 
two-thirds (66%) of lawyers who 
had personally experienced sexual 
harassment described experiencing 
some form of unwanted physical 
contact. Of those women lawyers 
who had been sexually harassed 
(31% of all women), 93% described 

For 41% of lawyers who were ever sexually harassed in 
a legal environment it was a one-off event. 
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the harassment as unwanted sexual 
attention, with 66% having expe-
rienced inappropriate staring or 
leering that made them feel intim-
idated, 63% experiencing intrusive 
questions about their private life or 
physical appearance that they found 
offensive, and 58% experiencing 
unwelcome touching, hugging, 
cornering or kissing. 86% of women 
who were harassed described it as 
crude/offensive behaviour. This 
included sexually suggestive com-
ments or jokes that made them feel 
offended (81%) and sexual gestures, 
indecent exposure or inappropriate 
display of the body (23%).

One-quarter (25%) of women 
who were harassed experienced 
sexual coercion. This was requests 
or pressure for sex, or other sexual 
acts (20%), and implied or actual 
threats of differential treatment 
if sexual activity was not offered 
(12%), or other unwelcome conduct 
of a sexual nature (41%).

Relationship with harasser: Most 
targets (60%) were an employee 
lawyer in a law firm, with 11% 
employee in-house lawyers and 
11% law clerks or interns. Few tar-
gets were partners (6%), in-house 
lawyers in charge of staff (2%) or 
directors (1%). The harasser was 
most likely to be the target’s man-
ager, supervisor, partner or director 
(52%), followed by a more senior 
co-worker (26%), other co-worker 
(12%) and others associated with 
the workplace (11%). Clients were 
the harasser for 14% of lawyers and 
6% identified judges as the harasser.

Gender of harasser: While the 
harasser was nearly always a man 
when a woman was the target 
(98%), if the victim was male the 
harasser was a woman for 74% of 
respondents.

Support and advice: Of lawyers 
who had ever been sexually 

person they would normally report 
the issue to was the perpetrator. Of 
the 57% of lawyers who had been 
sexually harassed and who had dis-
trust in the process and/or outcome, 
a high 40% said they felt it would 
make no difference and 30% did not 
think the incident would be kept 
confidential, while 41% said they 
did not think it was serious enough 
and 38% dealt with it themselves.

Witness to harassment: More 
than one quarter of lawyers – 28% 
– said they had witnessed sexual 
harassment in a legal workplace, 
with this being somewhat higher 
in women who had worked in the 
legal profession for a long time. A 
higher proportion of women – 32% 
– than men – 23% – had witnessed 
harassment.

The lifetime prevalence of wit-
nessing sexual harassment in a legal 
environment was higher among:
• New Zealand European women 

(33%).
• Women working in law for 20 

years or longer (37%).
• Women working as barristers 

sole (43%).
• Women working in banking and 

finance law (40%), construction 
law (43%) and civil litigation 
(37%).

• Men aged 30 to 39 years (34%).

The legal profession gives a large majority of lawyers 
(79%) a great deal of job satisfaction. lawyers are 
equally likely to enjoy respect at work from colleagues/
managers (70%) 

harassed, 27% sought support or 
advice. When this was sought it 
was another lawyer at work for 
70% of respondents, friends or 
family for 57%, a lawyer outside of 
work (24%), another (non-lawyer) 
colleague at work (22%) or private 
counselling (11%). For just 3% it 
was the New Zealand Law Society. 
Other more formalised institutions 
were also rarely contacted, with 
2% contacting Police and 1% the 
Human Rights Commission.

Reporting: The survey found that of 
lawyers who had been sexually har-
assed at any time in their career, just 
12% had formally reported or made 
a complaint about the harassment. 
Most who did (68%) reported it to 
their manager, supervisor, partner or 
director at work, with 37% reporting 
it to a human resources manager at 
work and 8% to a co-worker. Five 
percent reported it to an outside 
lawyer or legal advice service, 5% to 
the New Zealand Law Society and 
4% to the Police.

The most common reason for not 
reporting was fear of consequences 
(65%), with 49% saying they were 
concerned about the impact report-
ing would have on their career, and 
38% saying they were concerned that 
reporting the issue would make the 
situation worse. Ten percent said the 
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Bullying
The prevalence of workplace bullying was measured with 
the Negative Acts Questionnaire, which is a widely used 
tool to assess the prevalence of bullying in the work-
place. After questions on types of negative behaviour, 
Employment New Zealand’s definition of workplace bul-
lying was introduced. This states: “Workplace bullying is 
repeated and unreasonable behaviour directed towards 
a worker or group of workers that can be physical, verbal 
or relational/social (excluding someone or spreading 
rumours).”

On the basis of this definition, respondents were asked 
whether they had witnessed bullying of other staff or 
whether they had been subjected to bullying over the 
past six months, during the course of their work in 
the legal profession, and when they last experienced 
bullying.

Using the Employment New Zealand definition, 52% 
of lawyers said they had been bullied at some time in 
their working life (44% of male lawyers and 60% of 
female lawyers), and 21% had been bullied in the last 
six months (16% of male lawyers and 26% of female 
lawyers). Six percent of all lawyers said they had been 
frequently bullied in the last six months.

Lawyers working in criminal law (37%), Pacific law-
yers (35%), Māori lawyers (34%), lawyers in barrister 
chambers (29%), barristers sole (29%), lawyers working 
in family law (28%), women (26%), those aged under 
30 (25%), lawyers employed in a law firm and those 
employed in the legal profession for less than five years 
(25%) were more likely than average to have experienced 
bullying behaviour in the last six months.

Work-related behaviours: In the last six months, 11% 
of lawyers said they had frequently been exposed to an 
unmanageable workload, and 10% said they had been 
ordered to do work below their level of competence. 
Eight percent had frequently experienced someone with-
holding information which affected their performance, 
and 8% were frequently given tasks or unreasonable or 
impossible targets or deadlines.

Person-related behaviours: In the last six months, 
7% of lawyers said they had frequently been ignored 
or excluded, with another 15% sometimes ignored or 
excluded. Being humiliated or ridiculed in connection 
with work had frequently happened to 4% and some-
times to another 11% of lawyers.

Physical intimidation: Just 4% of lawyers had been 
frequently shouted at or the target of spontaneous anger 

Workplace harassment:

Relationship with harasser:

35% 
Common

52% 

26% 

12% 

14% 

11% 

6% 

1% 

7% 

1% 

16% 
Rare

8% 
Very rare

3% 
unsure

Manager, supervisor, 
partner, or director

Co-worker 
(more senior)

Other co-worker

Client

Others associated 
with your workplace

Judge

Court staff

Other

unsure

39% 
Occurred 
sometimes

More than one-third (35%) of lawyers who had 
ever been sexually harassed said that type of 
behaviour was common in their workplace at 
the time.

The harasser was most likely to be the target’s 
manager, supervisor, partner or director (52%).
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or rage in the last six months, with 
a further 11% sometimes experienc-
ing that action, with it occurring for 
another 15% at least once. Threats of 
violence or physical or actual abuse 
had been frequently experienced 
by 4% of lawyers in the last six 
months.

Perpetrators: The bullying behav-
iours were most commonly 
perpetrated by a specific person 
(56%), although one-quarter (26%) 
reported bullying by more than one 
person. The bullying was usually by 
someone in a senior role in the legal 
workplace (65%), followed by more 
senior co-workers (20%), another 
co-worker (15%) and a judge (15%). 
Judges were a perpetrator of bully-
ing for 44% of lawyers working in 
criminal law who had been bullied 
and 50% of barristers sole who had 
been bullied. The perpetrator was 
male for 52% of respondents and 
female for 31%, with perpetrators 
equally male and female for 17% of 
respondents.

Effect of bullying: A high 61% of 
lawyers who had been bullied 
on the basis of the Employment 
New Zealand definition said 
the experience affected their 
emotional or mental wellbeing, 
with 48% experiencing a loss in 
confidence, 45% experiencing 
anxiety and 20% experiencing 
depression. Almost one quarter 
(24%) of bullied lawyers said they 
resigned from their job as a result 
and 22% said they felt it affected 
their career prospects. Nearly one 
in five (19%) said there were no 
negative consequences, with 16% 
reporting no consequences and 5% 
finding it made them stronger and 
more resilient.

Support and advice: Thirty-three 
percent of lawyers who were bul-
lied sought support or advice. Most 
(63%) sought this from friends or 

family, another lawyer at work 
(61%), a known lawyer outside 
work (28%) or another (non-lawyer) 
colleague at work (27%). The New 
Zealand Law Society was contacted 
by just 3%.

Perceived motivation: Age (33% 
of respondents who were bul-
lied) and gender (18%) were the 
most common perceived drivers 
of bullying behaviour. Race and 
culture was considered to be a 
key motivation for the behaviour 
among Asian lawyers (35%) and 
Pacific lawyers (23%) who were 
targets of bullying. Overall, 5% 
of respondents who were bullied 
cited race and culture. For 4% of 
respondents the perpetrator’s per-
sonality, nature, habits and temper 
were the motivation, while 3% saw 
it as jealousy and envy.

Reasons for not seeking support: 
Fear of the consequences (57%) and 
distrust in the process or outcome 
(50%) were common barriers to 
seeking support and/or making a 
formal complaint. Of the 57% who 
feared the consequences, the most 
common reason for not seeking 
support or making a complaint 
was concern about the impact 
that reporting the issue would have 
on the respondent’s career (44%), 
followed by concern that reporting 
would make the situation worse 
(40%). Of the 50% who distrusted 
the process or outcome, 40% felt 
that it would make no difference.

Forty percent of respondents dealt 
with the matter themselves, 23% did 
not think it was serious enough, and 
for 11% the behaviour stopped and 
had not recurred or they had left 
the organisation.

Bullying:
using the Employment New Zealand definition, 52% of 
lawyers said they had been bullied at some time in their 
working life (44% of male lawyers and 60% of female 
lawyers).

All Lawyers

Female Lawyers

Male Lawyers

60%

44%

52%
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Stress and wellbeing
To assist with building a picture of legal workplaces the 
survey also included 10 questions on stress and wellbe-
ing. This has been an area of focus for the New Zealand 
Law Society since establishment of the Practising Well 
initiative in 2009 and specific New Zealand-based 
research has been planned for some time.

General Workplace Wellbeing: The legal profession 
gives a large majority of lawyers (79%) a great deal of job 
satisfaction. Lawyers are equally likely to enjoy respect 
at work from colleagues/managers (70%). However, more 
than a third of lawyers (34%) are dissatisfied with their 
work-life balance and six in ten (60%) find their job 
very stressful. Nearly three in ten (29%) feel that major 
changes are needed to their workplace culture.

Stressful job: When asked to agree or disagree with the 
statement “I find my job very stressful”, 60% of lawyers 
said they did – with 14% strongly agreeing. Women (63%) 
were more likely than men (58%) to find their work very 
stressful. Lawyers aged 25 to 29 reported the highest level 
of stress of any age group, with 67% of respondents. This 
fell to 60% for lawyers aged 30 to 39 and remained at 
that level for older lawyers.

Along with other indicators from the survey, the most 
intense period for lawyers appears to be in the 3-5 year 
PQE range. A high proportion of these lawyers are in 
the 25 to 30 age bracket – those reporting the highest 
level of stress – and 65% of lawyers with 3-5 years’ PQE 
found their job very stressful.

The biggest differences emerged in the nature of 
practice. While 62% of employed lawyers in law firms 
(and 67% of directors and 65% of partners) and 66% 
of those in barristers chambers found their job very 
stressful, this fell to 45% of all in-house lawyers, and 
43% of lawyers working for a Government department 
or agency. It is important to note, however, that nearly 
half of in-house lawyers find their job very stressful.

Those groups where the response was higher than 
average (60%) included: sole barrister practices (70%), 
lawyers practising criminal law (69%), lawyers practising 
family law (68%), Māori lawyers (67%), 25-29 year olds 
(67%), directors (67%), barristers sole (67%), barristers 
chambers (66%), partners (65%) and lawyers in firms 
with 1-3 or 4-9 partners (65% respectively).

Those groups where the response was lower than 
average included: lawyers working in a Government 
department or agency (43%), in-house employees (45%), 
lawyers aged under 25 years (53%), lawyers working 
in-house for a private enterprise (54%), lawyers in prac-
tice for 1 to 2 years (55%), lawyers practising resource 

management law (56%) and lawyers practising company 
and commercial law (57%).

Stress management: Participants were asked to respond 
to the statement “My stress is appropriately managed, 
either by me or with support of my employer”. Overall, 
71% agreed, with men (75%) more likely to agree than 
women (66%). Lawyers practising in smaller organisa-
tions tended to feel their stress was less appropriately 
managed, with barristers sole (56%) and sole practices 
(65%) below the average. Lawyers practising criminal 
law (61%) were also less likely to agree. A relatively high 
proportion of law firm partners (81%) felt their stress was 
appropriately managed, and lawyers in practice for 20 
years or more were also noticeably above average (76%).

Time pressures: Lawyers working in senior law firm 
roles emerged as those who were most likely to agree 
with the statement “I work under unrealistic time 
pressures”, with 90% of partners and 87% of directors 
agreeing. This was well above all respondents, with 44% 
agreeing. Women (47%) were more likely to be under 
time pressure than men (41%).

Stressful job:
When asked to agree or disagree with the statement 
“I find my job very stressful”, 60% of lawyers said 
they did – with 14% strongly agreeing. 

14% 
Strongly agree

36% 
Disagree

2% 
Strongly disagree

2% 
unsure

46% 
Agree
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Those groups where the response 
was higher than average included: 
partners (90%), directors (87%), 
barristers sole (85%), lawyers in 
sole practice (55%), Māori lawyers 
(52%), lawyers practising criminal 
law (52%), Chinese lawyers (50%), 
lawyers in practice for 3-5 years 
(49%), lawyers aged 40 to 49 (48%).

Those groups where the response 
was lower than average included: 
lawyers in practice for less than a 
year (33%), lawyers working in tax 
(33%), in-house lawyers (38%), law-
yers in Government departments 
and agencies (39%), lawyers in prac-
tice for 1 to 2 years (41%), lawyers in 
practice for 20 years+ (41%), lawyers 
in firms with four to 19 partners/
directors (41%).

Working extended hours: Over 
two-thirds (68%) of respondents 
said they regularly worked extended 
hours. Men (69%) were slightly 
more likely than women (66%) to 
work extended hours. The 3-5 year 
squeeze showed up here, with 72% 
of lawyers in that group regularly 
working extended hours – the 
highest for any range. In-house 
employees (49%) were far less likely 
to work extended hours than law 
firm employees (69%). Partners 
(79%) and directors (76%) were 
more likely to work extended hours. 
Criminal law and civil litigation 
(both 74%) were areas of practice 
where regular extended hours are 
more likely, followed by immigra-
tion (71%). Pacific lawyers (73%) 
were above the survey average.

Caring managers: Just under 
three-quarters of participants (73%) 
agreed with the statement “My 
manager (including partners and 
directors) cares about my wellbe-
ing”. There was little difference 
between women (74%) and men 
(72%). A relatively large proportion 
of respondents (14%) found this 
statement not relevant. Young and 
new lawyers were more positive 
in their responses to this question, 
with 85% of lawyers aged 25 to 29 
agreeing. This steadily dropped 
the older lawyers got, with 62% 

of lawyers aged 60 to 69 agreeing. 
Lawyers in larger firms were also 
more likely to say their manager 
cared about their wellbeing.

Those groups where the response 
was higher than average included: 
lawyers in first year of practice 
(86%), lawyers aged 25 to 29 (85%), 
lawyers aged under 25 (84%), 
lawyers in practice for 1 to 2 years 
(84%), lawyers in Government 
departments and agencies (84%), 
in-house lawyers in private enter-
prises (83%), lawyers in firms with 
10 to 19 partners/directors (83%), 
lawyers in firms with 20+ partners/
directors (82%), law firm employees 
(82%), lawyers practising resource 
management law (81%), lawyers 
aged 30 to 39 (80%).

Those groups where the response 
was lower than average included: 
barristers sole (20%), lawyers in sole 
practice (38%), lawyers in barristers 
chambers (38%), lawyers practising 
criminal law (58%), Pacific lawyers 
(62%), Asian lawyers (65%)

.
Respect at work: The statement 
“I receive the respect at work 
I deserve from colleagues and 
managers (including partners and 
directors)” received 79% agreement 
overall, with men (81%) more likely 
to agree than women (76%). The 
level of agreement was relatively 
constant over all ages. Lawyers in 
small organisations were most likely 
not to agree, with those practising 
as barristers sole (54%) and in 
sole practices (56%) standing out. 
Partners in law firms (89%) had the 
highest level of agreement. Pacific 
(73%) and Asian (74%) lawyers’ 

responses were below average.

Employer listens: Overall, 69% of 
lawyers agreed with the statement 
“My employer is willing to listen to 
my work-related problems”. Women 
(71%) were more likely to agree than 
men (67%). While a relatively high 
proportion of respondents said this 
was not relevant, those working in 
barristers chambers (33%) and sole 
practice were least likely to agree. 
Lawyers working in criminal law 
(55%), family law (62%) and immi-
gration (62%) were less likely to 
agree.

Major changes needed to culture: 
The difference between female and 
male viewpoints was highlighted 
with responses to the statement 
“Major changes are needed to the 
culture of my workplace.” Of all 
respondents, 29% agreed (66% disa-
greed and 2% were unsure), but 37% 
of women felt major changes were 
needed and 22% of men. The older a 
respondent, the less likely they were 
to agree that major changes were 
needed, with 44% of lawyers aged 
under 25 agreeing and just 16% of 
lawyers aged from 60 to 69.

Law firm size was also an indica-
tor, ranging from 33% agreement in 
firms with 20+ partners and direc-
tors, down to 25% in firms with 1 to 
3 partners/directors and 21% in sole 
practice. In-house lawyers working 
in Government departments and 
agencies were more likely to feel 
major changes were needed (35%) 
as were in-house lawyers working in 
private enterprises (32%). Different 
views related to seniority were also 

“Major changes are needed to the culture of my 
workplace.” Of all respondents, 29% agreed... 37% of 
women felt major changes were needed and 22% of men. 
The older a respondent, the less likely they were to agree 
that major changes were needed
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noticeable, with 36% of law firm employees and 35% of 
in-house employees agreeing that major changes were 
needed, but just 12% of directors and 11% of partners. 
Indian lawyers (43%), Chinese lawyers (41%), and Māori 
lawyers (35%) were all noticeably above the average in 
feeling major change was needed.

Job satisfaction: The statement “My job gives me a 
great deal of satisfaction” – drew the agreement of 79% 
of survey participants, with men (81%) ahead of women 
(77%). Job satisfaction grew the older the respondent 
was, from 68% satisfaction in lawyers aged under 25 
to 90% satisfaction in lawyers 60 to 69 and 86% for 
lawyers aged 70 to 79. Partners (90%), directors (87%) 
and barristers sole (85%) were more likely to be satisfied 
than law firm employees (73%) or in-house employees 
(77%). Interestingly, while criminal and family lawyers’ 
responses were generally below average for the ques-
tions in this section, they recorded a higher level of job 
satisfaction than average.

Those groups with the highest job satisfaction 
included: Lawyers aged 60 to 69 (90%), partners (90%), 
directors (87%), barristers sole (85%), lawyers in practice 
for 20 years+ (85%), Pacific lawyers (85%), lawyers prac-
tising criminal law (84%), lawyers practising resource 

management (83%), lawyers in employment law (82%).
Those groups with lower than average job satisfaction 

included: lawyers practising tax (65%), Indian lawyers 
(68%), lawyers aged under 25 (68%), lawyers in practice 
for 1 to 2 years (69%), lawyers aged 25 to 29 (72%), law-
yers practising intellectual property (71%) and Chinese 
lawyers (72%).

Work/life balance: The relatively high level of job 
satisfaction was not matched when respondents were 
asked to agree or disagree with the statement “I am 
satisfied with the balance between my work and other 
aspects of my life (such as family or leisure)”. Overall, 
just under two-thirds (65%) of respondents agreed, with 
some variance between women (60%) and men (69%). 
As for the job satisfaction response, generally the older 
a lawyer, the more likely they are to be satisfied with 
their work/life balance. Just 59% of lawyers aged under 
25 and 62% of lawyers aged 25 to 29 were satisfied, while 
75% of lawyers aged 60 to 69 and 86% of those aged 70 
to 79 were satisfied. There were noticeable differences 
according to the size of the workplace. In firms with 
over 20 partners/directors, 54% were satisfied with their 
work/life balance. Firms with 10 to 19 partners (70%) 
and 1 to 3 partners/directors (66%) had the highest 
levels of satisfaction for law firms. Lawyers working in 
Government departments or agencies had the highest of 
all levels of satisfaction, and in-house lawyers in private 
enterprises were also above average.

Those groups where there was the highest satisfaction 
with work/life balance included: lawyers in Government 
departments and agencies (76%), lawyers aged 60 to 
69 (75%), lawyers practising intellectual property (71%), 
lawyers practising immigration (71%), lawyers in firms 
with 10 to 19 partners/directors (70%), Chinese lawyers 
(70%), in-house lawyers in private organisations (69%).

Work-life balance issues are most prevalent among: law-
yers in firms with over 20 partners/directors (54% satisfied 
with work/life balance vs 65% on average, and 84% regu-
larly working extended hours vs 68% on average), lawyers 
working in immigration law (53% satisfied with work/life 
balance) lawyers in practice for 3-5 years (57% satisfied with 
work/life balance), lawyers practising criminal law (58% 
satisfied with work/life balance and 74% regularly work 
extended hours), lawyers practising civil litigation lawyer 
(74% regularly work extended hours), lawyers aged under 
25 (59% satisfied with work/life balance), Māori lawyers 
(59% satisfied with work/life balance), and barristers sole 
(61% satisfied with work/life balance).

Follow up survey planned
When releasing the results of the survey at a press con-
ference in Auckland on 30 May, Law Society President 
Kathryn Beck said the Law Society would repeat the 
survey of the legal profession on workplace environ-
ments. Ms Beck said it was very important to track 
changes and the Law Society would carry out another 
survey in one or two years’ time. ▪

of lawyers

79%

Job satisfaction: 
The statement “My job gives me a great deal 
of satisfaction” – drew the agreement of 79% 
of survey participants, with men (81%) ahead 
of women (77%). 

81% 77%
male lawyers female lawyers
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Last year was the 120th anniversary of Ethel 
Benjamin’s graduation into the legal profession. To mark 
the occasion, LawTalk spoke to six working lawyers all 
holding different positions on top of their jobs as lawyers 
in an article entitled “Changes I want to see for women 
in law in 2017: Six viewpoints 120 years on” (LawTalk 
903, February 2017).

This year the scale of men to women lawyers in New 
Zealand tipped and there are now more women prac-
tising as lawyers than men. With that in mind, LawTalk 
thought it was time to revisit that article and talk to 
those who contributed. Five of the contributors provided 
us with an update.

These comments were collected over several months, 
both before and after the revelations about sexual har-
assment in the legal profession surfaced in mid-February.

Chris Moore, Chair of New Zealand 
Law Society Women’s Advisory Panel
Last year former Law Society President and current 
Chair of the Women’s Advisory Panel, Chris Moore, 
commented on the information which had been gathered 
and analysed by the Law Society which enabled it to 
provide a snapshot of the profession in 2017. He focused 
on communication, unconscious bias training and the 
introduction of a diversity and inclusion charter.

“That snapshot confirmed that the progression of 
women to leadership positions in the law still did not 
fairly reflect the number of women entering the pro-
fession,” says Mr Moore.

“In 2018, over 50% of practising lawyers are women. 
One might be tempted to think that the sheer weight of 
numbers might have been a signal for faster progression 
of these leadership statistics.”

Mr Moore says that while progress is still slow, it has 
been made.

“Free unconscious bias training seminars delivered 
by the Law Society have been attended by thousands 
and, I believe there is a much greater understanding 
and awareness of this issue.

“The Law Society is motivated to build on this growing 
awareness and to address issues recently raised in the 
media.”

CHANGING OUR CULTURE

Women in the Law: 
18 months on
BY ANGHARAD 

O’FLYNN

This year the Law Society has taken further steps to 
pave the way to gender equality and to increase the 
numbers of women in leadership positions.

Mr Moore hopes the launch of the Gender Equality 
Charter in April will have a positive impact on both men 
and women practising law by creating a substantive 
and recognised benchmark against which progress on 
aspirational goals can be measured.

“The Women’s Advisory Panel carefully considered the 
role of the Charter in addressing issues such as bullying 
and harassment. In particular, we considered whether 
the Charter should contain an explicit commitment to 
ensure a safe working environment.

“The Panel considered that these serious and important 
issues justified a separate workstream. We didn’t think 
that it was appropriate to ask lawyers to voluntarily 
commit to ensure within two years that their work-
places were safe – this is a mandatory requirement. All 
employees should have a safe working environment 
free from bullying and harassment.

“At its heart, the charter is about driving culture 
change in the legal profession. It is a forward-looking 
tool that focuses on the positive steps that can be taken 
to retain and advance women lawyers.

“In essence, it comes down to fairness; the Charter is 
about creating a level playing field for all genders and 

matters of fairness and equity are 
founding stones of this profession. 
These values and principles should 
be fiercely guarded.”

Angela Stafford, 
retired President of 
Auckland Women 
Lawyers’ Association
Ms Stafford addressed issues touch-
ing on the lack of support from men 
within the profession, improve-
ments in reporting, and scrutiny 
of pay equity and the promotion of 
equitable briefing within the profes-
sion. Her thoughts more than a year 
later are mixed amidst the current 
climate of the legal profession.

The next 
challenge 
for us all 
is turning 
commitment 
into action 
and focusing 
not just 
on gender 
equality 
but also 
diversity and, 
importantly, 
inclusion 
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“The recent coverage about harassment in our profes-
sion is embarrassing but the fact it is being discussed 
more openly is positive,” she says.

“I applaud those who came forward and I hope that 
their courage inspires the leaders in our profession to 
make positive changes.

“Most lawyers do not harass their colleagues but it is 
incumbent on all of us to act if we see, or hear about, 
something untoward.

“I believe improvements are being made on reporting 
and scrutiny around pay equity. Some of the large firms 
seem to be making good strides in this area.

“Despite this, the stories I hear still reflect a profes-
sion where a female lawyer should expect that a less 
qualified male colleague will often be promoted more 
often and paid better than she is. As Eleanor Roosevelt 
said: ‘If you think life is fair – then you’ve been seriously 
misinformed’.”

Instead of dwelling on fairness, Ms Stafford says 
the legal profession needs to provide women lawyers 
with skills and support so that they can advocate for 
themselves as well as they do for their clients.

“The Gender Equitable Engagement and Instruction 
Policy that is being jointly promoted and managed by 
the Law Society and the New Zealand Bar Association 
is a positive development. The policy has set an achiev-
able threshold and I understand it will be supported by 
specific research to monitor actual progress.”

Kathryn Beck, President, New 
Zealand Law Society
In the February 2017 LawTalk Law Society President 
Kathryn Beck explained that she would like to see the 
profession truly begin to understand that diversity is 
a good thing.

Ms Beck said the three things she wanted to see 
achieved in 2017 were a gender lens and pay audits 
in all firms, promotion and mainstreaming of flexible 
working and equitable briefing and instructing.

“In 2017 we developed a Gender Equality Charter for 
the legal profession that includes commitments in all 

“The framework is now in place to deliver meaningful 
and lasting improvements in gender equality in the legal 
profession.

“The next challenge for us all is turning commitment 
into action and focusing not just on gender equality 
but also diversity and, importantly, inclusion. We need 
to improve the culture of the profession so that we 
attract the best talent and truly represent the society 
we serve. It isn’t enough to recruit and advance women 
lawyers. They also need to feel welcome, safe and free 
to be themselves.

“As Verna Myers [a diversity and inclusion consultant 
in the US] once said: ‘Diversity is being invited to the 
party; inclusion is being asked to dance’.”

Kimberly Jarvis, now former Convenor of 
Otago Women Lawyers’ Society (OWLS)
In 2017, Kimberly Jarvis commented in her capacity 
as the Convenor of OWLS. The three things Ms Jarvis 
wanted to see happen in 2017 to ensure more women 
in leadership roles were unconscious bias training, 
more support for women to put themselves forward 
for positions of power, and mentoring and sponsorship 
programmes.

“Starting with the positives, I think that, in the last 
year, there has been more of a focus on unconscious 
bias within the profession,” says Ms Jarvis.

“For example, the New Zealand Law Society provided 
a free webinar on the topic, which seems to have helped 
to raise the profile of that issue within the profession.

“In Dunedin, OWLS has continued to run professional 
development events designed to help promote women 
into leadership roles, including an excellent workshop 
on getting into directorships.”

The association also provides a mentoring system, 
the Wise OWLS. Ms Jarvis says she is aware of other 
organisations doing similar things in other areas.

“As I said last time, this is an issue which will 
inherently take a long time to rectify. Obviously, in 
recent months there has been a lot of media attention 
focused on the negative experiences of women in 

of these areas,” says Ms Beck.
“The Charter was launched on 12 

April 2018 at Parliament and was an 
important step for the profession. 
We consulted widely on the Charter 
and were encouraged by the strong 
support for this initiative.”

Alongside the Charter, the Law 
Society is providing guidance, 
tools and resources to assist legal 
workplaces in driving change.

“Consistent with this on 5 
December 2017 the Gender Equitable 
Engagement and Instruction Policy 
was launched,” she says.
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the profession. I am hopeful that this publicity will 
encourage the profession to reflect upon its treatment 
of women and that meaningful change will be brought 
about by it.

“The Criminal Bar Association survey and Zoë 
Lawton’s anonymous #MeToo blog will be great to 
illuminate the extent of the problem. Let’s hope that 
by this time next year we will be well on the way to 
the solution.”

Wendy Aldred, now former Wellington 
Women Lawyers’ Association 
(WWLA) Convenor and current 
member of the WWLA Committee.
Wendy Aldred commented in her capacity as WWLA 
Convenor and hoped that in 2017 she would see the Law 
Society work with firms to implement practical steps in 
order to ensure job progression of women lawyers; to 
introduce reporting on this progression and to see law 

were published in February and March this year and 
a strong lead being taken by WWLA, the Law Society 
has now put in place measures to address safety issues 
including education sessions, a survey about sexual 
harassment and a working group to address regulatory 
issues. I am hopeful that this combination of initiatives 
will result in lasting cultural change,” says Ms Aldred.

The introduction of the Gender Equitable Engagement 
and Instruction Policy requires adopters to agree to 
refer or assign a certain percentage of litigation work 
to women lawyers within a year of joining.

Ms Aldred says she is disappointed with the policy’s 
target for women to be referred as lead counsel in 
30% of court/arbitral proceedings or major regulatory 
investigations.

The policy is to be reviewed in three years with a view 
to increase the target to 35%. Ms Aldred says “with a 
profession that has comprised about 50% women for 
a long time, it seems bizarre to set a minimum target 
of 30%, and I find it depressing that a possible move 
to 35% is regarded as the best that might be hoped for 
on review”.

“I would urge the Law Society to vary the policy (as 
it is able to do) to increase the target to 50% well before 
the end of three years. Equity should mean equity.”

Taking action
As stated by the contributors in 2017, gender parity has 
no quick or easy fix.

However, this year the legal profession has been forced 
into not only addressing pay parity issues, but harass-
ment and bullying as well, with both being publicly 
acknowledged as issues that need to be, and are being, 
addressed.

That said, there are many lawyers in New Zealand 
whose attitude and treatment of women in the profes-
sion has always been positive and respectful and, while 
other aspects of gender parity may have fallen to the 
wayside in the discussion and activity of the last five 
months, it is still an issue that the Law Society has not 
forgotten about. ▪

▴ Chris Moore ▴ Angela Stafford ▴ Kathryn Beck ▴ Kimberly Jarvis ▴ Wendy Aldred

In recent 
months there 
has been a 
lot of media 
attention... I am 
hopeful that 
this publicity 
will encourage 
the profession 
to reflect upon 
its treatment 
of women and 
that meaningful 
change will be 
brought about 
by it

firms commit to ensuring equal pay 
and extension of the New Zealand 
Bar Association’s equal briefing 
policy beyond Crown Law to other 
organisations.

“I am pleased that the Law Society 
has published its Gender Equality 
Charter for the profession which 
includes reporting requirements for 
firms that sign up and addresses pay 
equity issues. However, I was dis-
appointed that the Gender Equality 
Charter omitted to address the 
issue of sexual harassment, despite 
requests by WWLA that it do so.”

Ms Aldred says the need for free-
dom from sexual harassment must 
be central to any initiative promoting 
equality for women in the profession. 
“If women cannot feel safe at work, 
how can they progress?”

“Following the media reports that 
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The article in the May issue of LawTaLk on this topic charts 
the scale of this problem and the various causes and consequences 
(“Bullying from the bench”, LawTalk 917, page 44). Geoff Adlam has 
consulted all the appropriate groups and produced a worthwhile 
picture. But I wonder if the problem has a simpler background.

Having practised as a barrister for 50 years – half in 
Christchurch and then half at the Sydney Bar – I too have struck 
a few judges unable to maintain their calm under pressure. And, 
having known several of these before their appointment, I feel 
the message was always there. Lawyers who could become 
warlike in practice tend to carry the same temperament on to 
the Bench. Appointment (effectively by the Attorney-General) of 
course involves enquiries about the candidate, especially from 
sitting judges in their own districts, with a degree of informal 
(and deniable) conversations with leading lawyers. But it would 
be a hard thing to speak firmly against a candidate, who clearly 
desires the post and has the necessary legal experience and 

CHANGING OUR CULTURE

Bullying from the bench

BY JOHN  
BURN

avoided.
My observation, both here and in New 

South Wales, is that appeal courts are 
largely free from such unfairness, because 
the judge has two or more colleagues 
sitting with him or her and prefers not 
to expose his or her ill temper in front of 
them. Similarly, I feel that a judge sitting 
with a jury seems also constrained to main-
tain balance, because the jurors, hearing all 
the evidence and submissions with him or 
her, become almost his or her colleagues 
in the task before them.

It is awkward for me to say so, but in 
both countries I have found High Court 
judges better in control than those in 
lower courts. This may be because they 
are selected from a smaller and more 
learned pool, or because the matters in 
issue in both types of court give rise more 
often to impatience (from all of us) in the 
lower court. Again, and obviously, the less 
experienced lawyer appears more often in 
the lower court, and egregious errors on 
his or her part more often come to light 
and bring less than a measured response 
from the bench.

Sometimes it is best 
to say nothing
It was interesting to read of the input of 
the Judicial Conduct Commissioner, but I 
completely side with the insulted lawyers 
who dare not risk making a complaint. 
Most of us are in this for life, and we 
must never forget that we are only part 
of the court set-up, the real solution being 
between the parties and the referee. For 
the same reason, I have always chafed at 
lawyers “having a duty to the court” – in 
my view our only duty is to be polite to it 
and not to mislead it. Our remaining duty 
is in totality to our client.

As we gain experience, judicial rudeness 
becomes of less concern and often a matter 

qualifications.
However, perhaps these referees should 

be more forthright. One appointee known 
to me, and now passed on, was brusque 
and argumentative in practice and carried 
these qualities on to the bench, where his 
attitude was less than balanced, especially 
to women counsel. That he was a very fine 
lawyer as well was not enough to justify 
the manners he used. It is never possible 
to assess the harm such a judge can do, 
although Geoff Adlam chronicles some 
effects on younger practitioners and their 
future.

But to me the worst consequence of 
lack of balance is not to we lawyers, but 
to the lay clients who may be sitting and 
listening. To many of these this case is 
of crucial importance, and to hear their 
own lawyer treated impolitely can raise 
feelings of concern and hurt in them, often 
translating these attitudes into a belief that 
the court is biased against them – and if 
they lose, a feeling that they never received 
a fair hearing. This, of all results, is anti-
thetical to the belief in justice which our 
community holds dear. And yet, so easily 

But to me 
the worst 
consequence of 
lack of balance 
is not to we 
lawyers, but to 
the lay clients 
who may be 
sitting and 
listening. To many 
of these this 
case is of crucial 
importance, and 
to hear their own 
lawyer treated 
impolitely can 
raise feelings of 
concern 
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for amusement. One, I think, has to remember that bad temper is 
always a consequence of insecurity on the part of the malefactor, 
and being furnished with the trappings of office is not always 
enough to confer that additional confidence which we have a 
right to expect. This does not only apply to courts.

So, I think young practitioners should not complain to any 
administrator, but share their concern with more experienced 
lawyers – in their firm or in any chambers with which they have 
a connection. They will likely find that we have all been through it.

On their part, I think the judges have an obligation to speak 

More pleasant across the Ditch
But one final sally, for which I apologise in 
advance, is that I found less rudeness in 
Sydney courts than I had observed in our 
country. That may be because I was older, 
but once the judges got used to my accent 
I rarely found myself ill-treated, perhaps 
because the wearing of wigs and gowns 
brings a degree of commonality in the 
District Court as well, or perhaps, I fear, 
because the judges are almost invariably 
appointed from the Bar. That is, their careers 
have been purely as advocates, receiving 
but never preparing briefs, rarely having to 
deal with clients – and selected from more 
than 2,000 full-time barristers in that city.

That does not make them better judges, 
but certainly individuals more comfortable 
with the unspoken link between Bench and 
Bar. We cannot replicate that in this country, 
so we must do better to get on with mutual 
respect (I always found that when introduc-
ing a legal principle, my preliminary remark, 
“as your Honour knows better than I”, of 
which I am still ashamed, invariably went 
down better in the lower courts than in those 
above them), for if crawling is necessary, we 
should do it. Our client is entitled to that. ▪

John Burn  johnfburn35@gmail.com is 
a former barrister living in Christchurch. 
He worked as a lawyer and then barrister 
sole in Christchurch from 1964 to 1980, 
then as a litigation partner with a Sydney 
firm for two years before returning to 
practise as a barrister in Christchurch 
from 1984 to 1990. From 1991 to 2013 he 
was a member of the New South Wales 
bar in Sydney.
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to any of their colleagues in respect of 
whom they have heard of too expressive 
behaviour – for they do hear of it, I assure 
you. In my time I have been in constant 
admiration of our colleagues on the 
bench – working far harder than we do, 
in a taxing role where they must never 
miss a word and be ready at any time to 
make a decision, even the allowing or not 
of some words of evidence. And reserved 
judgments – imagine the after-hours com-
mitment which they have to put up with. 
And we expect them to remain calm in 
what can often be quite testing situations.
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Developments
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Safe to talk

A new sexual harm helpline, Safe to talk He pai ki te kōrero, 
has been launched by Social Development Minister Carmel 
Sepuloni.

The helpline provides nationwide 24/7 access to free 
confidential information and support to people affected by 
sexual harm in any way.

Safe to talk He pai ki te kōrero is operated by govern-
ment-funded social enterprise Homecare Medical and went 
live nationally on 16 April 2018 after a successful initial test 
run in Canterbury.

Safe to talk is available 24 hours, seven days a week by:
• Calling: 0800 044 334
• Texting: 4334
• Emailing: support@safetotalk.nz
• Live webchat on www.safetotalk.nz that also has a range 

of great resources and information about sexual harm.

Critics asked to make anger and disappointment a strong force for change

New Zealand Law Society President Kathryn Beck responded to 
criticism of the Law Society which followed release of the results 
of the Law Society’s Workplace Environment Survey.

In a statement, Ms Beck said that she wants to be clear that the 
Law Society was aware of sexual harassment and bullying in the 
profession, but that it was shocked at the scale of the problem as 
detailed in its survey.

Ms Beck said she was now committed to building relationships 
across the sector – including with the Law Society’s critics – to 
eliminate bullying and sexual harassment in the law.

“When confronted with the scale of crisis in our profession, 
lawyers everywhere are now asking questions around their own 
leadership. Have they tolerated behaviours they shouldn’t? Have 
they turned a blind eye and – deep down – have they known 
something was not right in their workplaces and culture, but 
failed to act?”

“I’m aware there’s a lot of anger around what this report tells us, 
including from those who, through their own experience, never 
doubted the results.

“As a leader of our profession, I’m sorry that we have got to this 
point of crystal clear and common understanding as to the scale 
of our problem in different ways much slower than we should 
have. I accept this took too long.

“I’m committed to building relationships across the sector – 
including with those people and organisations who rightly have 
been critics of the leadership of the legal community. My aim is to 
eliminate sexual harassment and bullying and to build a culture 
that is inclusive and safe for all lawyers to be proud of.

“The release of the survey results has forced people and organ-
isations to face unpleasant truths. Now this anger and disap-
pointment must translate into a unified profession committed 
to a very different future.”

The Law Society was approached about 
concerns at Russell McVeagh on a strictly 
confidential basis. When the experiences 
of the young women were made public, it 
became apparent that they were not alone 
and more similar accounts kept coming. 
While work had been done in the area of 
gender equality and workplace health, it 
was clear that it was nowhere near enough.

“We recognised that we didn’t have a 
clear picture of what was happening in all 
of our legal workplaces. We had to know 
the extent of the problem. When we got 
that picture, it was shocking.”

Kathryn Beck sent an email message 
to all lawyers in New Zealand on 30 May 
outlining the scale of the problem and 
requesting immediate action. She said 
90% of responses received from lawyers 
since had been positive, with a clear com-
mitment to action.

Those less than positive responses 
largely focused on a denial that there 
was a problem no different from other 
professions as well as responses from 
those who still don’t accept the extent of 
the harassment and bullying.
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Keeping Track: Update on 
law Society developments

Information and practical guidance: The Law Society’s 
website now provides a range of online and other 
resources, accessed from the section “Bullying and 
harassment in the legal profession”. These include infor-
mation on the nature of bullying and harassment, how 
unacceptable conduct is reported to the Law Society, 
information and suggestions on what anyone who 
thinks they are being bullied or harassed should do, 
available support, templates and policies for workplaces, 
a link to the free webinar Preventing and dealing with 
harassment and bullying and information on alcohol in 
the workplace.

0800 law Care phone line: The Law Care phone line 
(0800 0800 28) is staffed by five specially trained Law 
Society employees and has been operating since 3 April. 
The service is for people in the legal community who 
want to discuss sensitive matters such as workplace 
harassment and the options and support they can 
access. The operators are able to provide callers with 
options about the services they can seek support from. 
The number of calls has been low since establishment 
and the Law Society has stepped up ways of promot-
ing the service availability, including an explanatory 
podcast and video and posters within the “Bullying 
and harassment in the legal profession” section of the 
NZLS website. Callers can also email their concerns to 
lawcare@lawsociety.org.nz and request a call back.

National Taskforce: Applications closed on 12 June 
from lawyers and former lawyers wanting to participate 
in a taskforce to drive and guide systems and culture 
change within the legal profession. The taskforce will 
be complementary to the regulatory working group 
chaired by Dame Silvia Cartwright (see below). It will be 
supported by an expert in organisational culture change, 
with other support and legal advice (as needed) available. 
The taskforce had its genesis in a series of meetings with 
organised groups held by the Law Society during April.

Regulatory working group: Chaired by Dame Silvia 
Cartwright, the five-member working group is required 
to consider whether the existing regulatory framework, 
practices and processes enable adequate reporting of 
harassment or inappropriate workplace behaviour 
within the legal profession, along with how better 
support can be provided to those making reports of 
sensitive issues, and the adequacy of the regulatory 
framework to enable effective action to be taken where 
such conduct is alleged. 

Online reporting facility: A facility on the Law Society 
website since 3 April (www.lawsociety.org.nz/for-lawyers/
confidential-report) allows lawyers to submit confidential 
reports of harassment and other unacceptable behaviour. 
The online facility provides information on what conduct 
can be reported and what the obligations are for law-
yers to report misconduct or unsatisfactory conduct by 
another lawyer. The reports can be made anonymously.

National Friends Panel: The 
names of a number of lawyers who 
are available to discuss sensitive 
matters such as workplace harass-
ment have been highlighted in the 
National Friends Panel List on the 
Law Society website. Contact details 
and the location of the lawyers are 
shown.

New nat ional  Standards 
Committee: The Law Society has 
approved the formation of a ded-
icated national lawyers standards 
committee to deal specifically with 
complaints about harassment and 
bullying in the legal profession.

National workplace environment 
survey: The results of the survey 
were released publicly on 30 May. 
It is available on the Law Society 
website under Practice Resources 
in the “Bullying and harassment in 
the legal profession” section.

Harassment webinar: The NZLS 
CLE Ltd webinar on preventing 

bullying and harassment in the 
workplace is available free of charge 
on the NZLS CLE Ltd website and 
may be viewed online.

law student addresses: Law 
Society President Kathryn Beck has 
now addressed law students in each 
of New Zealand’s six law schools, 
with the last at Waikato. The focus 
is on providing information on 
what new lawyers can expect, the 
support available to lawyers and the 
measures the profession is putting 
in place, along with answering any 
questions.

law Society branch events: 
All 13 Law Society branches have 
been provided with information and 
ideas for localised events and meet-
ings where lawyers have the oppor-
tunity to participate in discussion 
and to receive information about 
Law Society initiatives. A number 
of events have been held, with more 
planned over the rest of 2018.
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Men have a role and we have to lead change

By John Edwards, Privacy Commissioner

public of New Zealand. As a chief 
executive and member of a man-
agement team, we are constantly 
trying to improve the working 
environment and experience for all 
our staff. As a human individual, 
I’m trying to learn from my and 
others’ experiences to improve 
myself and the way I move through 
the world.

To the women of the profession 
looking to us and rightfully but per-
haps sceptically demanding change, 
and to the men who know they have 
to do better, but are unsure how 
to go about it, or what the conse-
quences of declaring a commitment 
to a standard their past selves might 
not have been judged as meeting I 
leave you with Oscar Wilde:

“Every saint has a past, every 
sinner has a future.”

This article is a result of an ILANZ 
conference conversation with New 
Zealand Law Society President, 
Kathryn Beck, about #MeToo, and 
our profession.

It’s a parapet I’ve been reluctant 
to peer over publicly for a number of 
reasons. It’s not my lane. I’m about 
privacy. I’m no better than anyone 
else in the profession, and am in no 
position to lecture anyone. I’m 52, 
pākehā, and male.

The #MeToo movement has been 
initiated, and propelled by women, 
and it is about their experiences.

But men do have a role, and we 
have to lead change. We can’t say 
“OK, tell us what to do?” Women 
have told us what some of the prob-
lems are, but that doesn’t mean they 
are responsible for identifying all the 
solutions.

As a statutory officer, an inde-
pendent Crown entity, and a cor-
poration sole, all rolled into one, I 
find myself, like it or not, a leader in 
our profession. I talked to Kathryn 
about what that means to me, in 
my practice, and in my organisation, 
and she thought it might be useful 
to share a couple of practical tips.

Having women in leadership roles 
is important (our leadership team 
is 50/50), but may not be a viable 
short term or immediate option in 
all workplaces.

We have quite a regular turnover 
of staff. I schedule a 15-30 minute 
meeting with every new recruit. 
We talk about the path that’s led 
them to our Office, their aspirations, 
and the opportunities that are here 
for them. I make a point of telling 
every new employee that I take my 
responsibilities as a good employer, 
and to provide them with a safe 
and supportive environment, very 
seriously. I tell them that they are 
entitled to experience a workplace 
free from harassment or bullying, or 
any unwanted attention of any kind. 
I ask them to help me by reinforcing 
and modelling those values with 
other staff, and to tell me if they 

have any concern about their or any of their colleagues’ 
well-being or conduct.

Several times in the last year or two we’ve seen stories 
in the media that remind us of the perils of complacency, 
and of feeling too self-congratulatory about having 
avoided problems. We take those opportunities to remind 
all staff of the standards they are entitled to expect of 
their colleagues, and of me. We draw their attention to 
our staff welfare, and bullying and harassment policies, 
to our Protected Disclosures policy, and the availabil-
ity of our free, no questions asked external Employee 
Assistance Programme.

We also use an app to take the temperature of the 
organisation on a weekly basis. There are lots of similar 
staff engagement applications out there, but the one 
we use is TinyPulse. We chose it because of the high 
level of confidentiality it affords its users. Staff answer 
a weekly question intended to measure management 
responsiveness, the strength of our shared values and 
the like, and every fourth week, happiness, measured 
on a scale from one to ten.

I can communicate with staff returning a particular 
score, without them identifying themselves to me. 
Sometimes a 2 or 3 is just about a bad day, or other things 
happening in their lives, but from time to time, staff 
agree to talk to me about something they’ve experienced 
that they think I should know about, and I am always 
grateful for the heads up.

As we men of the profession start to share stories 
about how we can do better, we expose ourselves to a 
rigorous examination of our closets. That doesn’t mean 
we should shy away from our responsibility. If there 
are skeletons, then maybe we need to acknowledge 
them, maybe make some apologies, and listen, really 
listen to the stories about how even unconscious or 
casual conduct, or the unthinking manifestations of 
our privilege that might have been a part of our cultural 
norm have offended, harmed, deterred or marginalised 
others in our profession.

As Privacy Commissioner, I and my team try every 
day to improve the way we provide services to the 
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New Zealand Bar Association 
Conduct and Values Policy

The New Zealand Bar Association has released a Conduct 
and Values Policy. This looks at the definitions of dis-
crimination and harassment, avenues for complaint and 
support, and the obligation to report matters to the New 
Zealand Law Society.

The Bar Association says there is an expectation from 
the legal profession and the public that barristers will at 
all times act with integrity and uphold the rule of law.

“There are particular professional obligations on all 
lawyers, including barristers, to act with the highest 
standards of integrity. All barristers and chambers 
who have employees or contractors should establish 
procedures for dealing with complaints, so that com-
plainants are able to come forward and be provided 
with options for dealing with their complaint, formally 
or informally.”

The policy was prepared by the Bar Association’s 
Conduct and Values Committee. It includes a model 
policy document for use by barristers’ chambers.

The policy is available at the Bar Association’s website, 
nzbar.org.nz under Latest News.

Under-Secretary supports 
culture change commitment

The New Zealand Law Society has to provide clear 
leadership and play an active role in challenging and 
changing the culture of the law, Under-Secretary to the 
Minister of Justice on Domestic and Sexual Violence 
Issues Jan Logie says.

“I support their public commitment to build a culture 
which is inclusive, safe and just,” she says.

Ms Logie says the results of the Law Society’s survey 
of bullying and harassment in the legal industry are 
bleak, and it’s time for things to change.

“It is sadly unsurprising that there is commonplace 
bullying and harassment occurring in the law. No part of 
our society is free from abusive, controlling behaviour. 
But it’s especially concerning here because the integrity 

*Up from 33% at 11 May.
This information is taken from the websites of the various 
courts. Note that the District Court website states that the 
judges listed are current as at 27 November 2017. Five non-sit-
ting full-time judges such as the Children’s Commissioner are 
included in the total.

Signatories to Gender Equality Charter: 44 (up from 30 at 
11 May)
Signatories to Gender Equitable Engagement and Instruction 
Policy: 36 (same as 11 May)

Help make a difference: Commit to the Gender Equality 
Charter. Email womeninlaw@lawsociety.org.nz with the 
subject line Sign Me Up. The Gender Equality Charter 
and information on how to sign up to it, can be found at 
lawsociety.org.nz under law Society services, in the Women 
in the legal Profession section.  

Keeping Track: 
Some measures 
at 11 June 2018

New Zealand-based lawyers: 13,302
Women:  6697 (50.3%) (down from 50.4% on 11 May)
Men: 6605 (49.7%)
lawyers in multi-lawyer firms: 7736
Partners and directors: 2887
Women partners & directors: 914 (31.7%) (up from 31.6% on 
11 May)
Men partners & directors: 1973 (68.3%)
Employed lawyers: 4849
Women employees: 2963 (61.2%) (down from 61.3% on 11 May)
Male employees: 1886 (38.8%)
In-house lawyers: 2969
Women in-house: 1830 (61.6%) (down from 61.7% on 11 May)
Men in-house: 1139 (38.4%)
Queen’s Counsel in practice: 120
Women QCs: 23 (19.2%)
Male QCs: 97 (80.8%)

Court Women Men % Women % Men

Supreme 3 2 60% 40%

Appeal 2 8 20% 80%

High (incl 
Associate)

16 31 34%* 66%

District 52 107 33% 67%

Environment 2 7 22% 78%

Māori Land 3 6 33% 67%

Employment 2 3 40% 60%

Total 80 165 33% 67%

New Zealand Judiciary (permanent):

of the legal profession is critical 
to give victims of sexual violence 
confidence in the justice system.

“Victims cannot be confident 
when the exact same exploitation 
and coercion is happening in the 
very institutions which are meant 
to help them.

“I echo Law Society President 
Kathryn Beck in thanking the 
women who came forward to bring 
sexual abuse in the legal profession 
into the open, sometimes at serious 
personal and professional cost. This 
took immense courage. Let’s make 
it worth their while.”

C H A N G I N G  O U R  C U lT U R E
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In my first two LawTaLk articles, I explored dif-
ferent ways to incorporate te reo Māori within our 
profession and the importance of getting te reo right. This 
helps us as lawyers to maintain our professional integrity 
and standards. Every time I hear and see my colleagues 
using te reo in their mahi (work) I am genuinely moved 
by the time and effort we have put in as an industry 
and it makes me excited to see how far we can take it.

Recently, while I watched the tense debate between 
former New Plymouth Mayor Andrew Judd and Dr 
Don Brash concerning the merits of Māori wards, I was 
reminded that there is a faction of our wider community 
who may not be quite be on board yet with why it’s 
important te reo is incorporated within our day-to-day 
business. So, if you aren’t sold yet, this article is for you.

Anei te patai (here’s the question) – he aha ai? Why 
should te reo Māori feature across all aspects of our 
profession and why should we use it in our everyday life?

On one hand it seems like a valid question. Most 
people speak English so as a means of communication, 
it’s pretty effective. So why would we need to use te 
reo Māori as well?

This is the part in the article where I could spend some 
time talking about our obligations as a nation to protect te 
reo Māori under the terms of Te Tiriti, or how our reo is not 
only a beautiful language, but a vehicle for the intergenera-
tional transfer of stories and whakapapa (genealogy) … but 
you would have heard this argument already; at the very 
least I’m pretty sure we all learnt about it at law school.

What te reo Māori can do for you
Instead, this is the part where I tell you what te reo 
Māori can do for you. Our team is working alongside Te 
Arawa leadership to design and implement the Rotorua 
Reorua (Bi-lingual Rotorua) workplan and through this 
mahi we have stumbled upon some golden examples 
of how te reo can have some amazing positive effects 
on communities.

To start, did you know that te reo Māori can be good 
for business? Gaillimh le Gaeilge was established with the 
aim of promoting the Irish language, particularly as an 
economic resource, in Galway in the Republic of Ireland. 
A 2009 study commissioned by Gaillimh le Gaeilge (Bane 
Mullarkey Ltd, in partnership with Jerome Casey & Co 
Ltd, The economic benefits associated with the Irish language 
which accrue to Galway City and the Galway Taeltacht) 

TIKANGA AND TURE

Turou Hawaiki
BY ALANA 

THOMAS

showed the phenomenal economic 
contribution of the Gaeltach (Irish) 
language to the city of Galway had 
increased from $13 million in 1987 to 
$187 million in 2016.

While a large part of this was 
attributed to tourism we also know 
that te reo speakers/iwi want to 
work with businesses and firms 
who can converse in te reo. It adds 
authenticity to our practice. Often, 
I will go out of my way across town 
to a hardware store simply because 
their staff use every te reo Māori 
word they know when they engage 
with my whānau and I.

In addition to kia ora and tēnā 
koutou – greetings I covered in my 
‘greetings guidelines’ in the last 
issue of LawTalk (June 2018, page 
32) – simple sayings can really make 
our day, like ‘Kia pai to rā!’ (‘have 
a good day’) and ‘Mā te wā’ (‘see 
you later!’). Within the formality of 
a court setting these terms are too 
informal, however they absolutely 
fit within the less formal environ 
of your tari (office). A good one to 
try out when hanging up the phone 
after speaking with a colleague or 
client is ‘Hei konā!’ (‘Goodbye!’).

But it’s not all about chasing the 
money, te reo Māori being good for 
business isn’t the only reason you 
should want to embrace te reo. We 
also know there is some inextricable 
links between cultural identity and 
positive social outcomes.

A study undertaken by the 
Ministry for Culture and Heritage in 
2013 (Value and culture – an economic 
framework) tells us that, among 
other things, increased cultural 
identity can lead to reduced crime 
and increased societal harmony.

We are in a unique position 
within our profession where we 

are working with people from all 
walks of life. As lawyers we have 
an opportunity to help normalise 
te reo across Aotearoa – from those 
battling with their own cultural 
identities as tāngata whenua, as 
well as those who are yet to open 
their minds to the unique cultural 
identity our Tiriti partnership pro-
vides for.

Now the bit you have all been 
waiting for, homework.

There is no doubt in my mind that 
after reading the above rationale, 
you will be chomping at the bit to 
look at how you can use te reo in 
your every day! Why not start with 
whipping out your post-it pads 
and labelling a few bits and bobs 
around your tari with their ingoa 
Māori (Māori names) so you are 
reminded of the kupu every day. 
Your rorohiko pōnaho (laptop) and 
your waea pūkoro (cellphone) are a 
good place to start. A comprehen-
sive list of useful/common phrases 
used around the office can be found 
on Te Taurawhiri o te reo Māori’s 
website www.tetaurawhiri.govt.nz.

Lastly, I would like to leave you 
all with the words of Te Manahau 
Morrison: ‘Turou Hawaiki’.

While this can be loosely trans-
lated to ‘Let the ancient homeland 
of Hawaiki glisten on in your minds 
for eternity’ my personal favourite 
explanation for this saying is ‘May 
the force be with you.’ So, until next 
time…

Turou Hawaiki! ▪

Alana Thomas  alana.thomas@
kaupare.co.nz is a director of 
Kaupare Consultancy. Before prac-
tising law she worked as a Deputy 
Registrar at the Māori Land Court 
in Whangarei. 
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There is an appetite in the justice sector for conversations 
about how we can improve our court system, if feedback from 
recent articles in LawTalk is anything to go by.

And I’m grateful for the good and constructive feedback I’ve 
received from LawTalk readers.

This column is focused on the use of data and analytics, in my 
capacity as the Secretary for Justice.

For those who work in the court system, we all have own per-
ceptions about how things are working based on our experiences 
and interactions. But often that is limited to the parts of the system 
where we conduct our business, which means perceptions are 
often not based on exposure to the system as whole.

We shouldn’t be relying on anecdotes and assumptions that 
can easily be influenced by prejudices.

If we’re going to make improvements to a system, especially one 
as complex as the court system, we need a view of the system that 
is based on evidence. When looking at a system’s performance, 
we need data or we are operating in the dark.

COURTS

The role of data and 
analytics to assess 
the court system
BY ANDREW BRIDGMAN, SECRETARY FOR JuSTICE

information on which to base decisions.
As we have canvassed previously, the premise that the court 

system should be centred on the people who use our services 
remains fundamental. To get a better system for them, we need 
to be focused on their needs.

To illustrate my point, one of the indicators we have been track-
ing is the timeliness measure around category 3 and 4 criminal 
cases, the most serious cases which attract prison sentences of 
two years or more.

These are the most complex criminal cases, and their progress 
through the courts to a conclusion has a major impact on the lives 
of the accused, victims, witnesses and families.

Previously, we set ourselves a target of resolving 90% all serious 
harm cases within 12 months.

I am aware of the arguments that how long it takes to resolve 
a case should not be a priority over fairness and ensuring the 
outcome is right. I don’t believe these goals or aspirations are 
mutually exclusive. Complex cases naturally take longer and I don’t 
think for a minute that anyone would suggest we are trying to 
rush cases through or erode fairness and getting the right outcome.

But if we are prioritising the wellbeing of the people involved, 
then helping ensure they get through the system in a timely 
manner must be part of our thinking and we should measure it 
for the reasons given above, for “justice delayed is justice denied”.

Wrong direction
Unfortunately, timeliness for serious harm cases has been slowly 
heading in the wrong direction, from around 92% resolved within 
12 months two years ago, to around 88% now.

That means in the past two years, more than 1,100 more serious 
harm cases have taken longer than a year to be resolved, and all 
that that entails. It is a lot of affected people.

We now have data that is showing us where we need to look 
at an emerging pressure point in the system which, it could be 
argued, is detrimental to the wellbeing of people in the system.

There are two main reasons for this. One is that more serious 
harm cases are entering courts. Secondly, these cases are requiring 
more court events to resolve.

We have seen an increased number of category 3 cases filed. 
On average, in 2015, 3,514 cases were filed per month; in 2017 that 
had increased to 3,816 (a 9% increase).

This means there are now more than three and half thousand 

We all have an interest in understanding 
how the court system works, and particularly 
the extent to which it is working well or not.

I am a firm believer that to assess the 
effectiveness, and even fairness, of our 
court system, we need good data and 
analytics. Data allows us to measure how 
well the system is delivering for the people 
who use it, and provide us evidence to base 
decisions on.

It is often said that information is power, 
but the information is not an end in itself. 
Information is powerful when people make 
sound decisions based on the insights it 
generates. That is where high quality anal-
ysis plays its part.

Data is not a substitute for leadership, 
nor is it a substitute for making hard deci-
sions. Data doesn’t create options. Analysis 
of data can help us to better understand 
what our options are.

Data can illuminate the effectiveness 
of those options and give leaders better 

C O U R T S
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more serious cases are entering our criminal courts this year 
compared to 2015.

To the second point, these cases are also progressing further 
through the court system before being resolved. As these cases 
progress further through the system, more court events are required 
which is requiring more resource and taking more time.

To emphasise this point, the average number of events required 
to resolve serious criminal cases has increased from around six 
court events in January 2015 to over 7.5 courts events in January 
2018. These events can include everything from hearings dealing 
with bail, name suppression and resolving evidential issues as 
well as the trial and, if the person is found guilty, sentencing.

There is a direct relationship between the total time it takes to 
resolve serious cases and the number of court events required. On 
average, the increase in court events has led to an increase in time 
to resolve serious cases by one day per month for the last three 
years, from 146 days in January 2015 to 181 days in January 2018.

Whilst these factors have been increasing, the average time 
between court events has not.

This has remained constant throughout, of between 23 and 24 
days between each event. This is the factor that courts staff and 

category 2 cases (criminal cases that can be 
sentenced to prison under two years) has 
fallen by 7% over the same period.

Also, the timeliness for the tribunals we 
support has improved significantly with 
average active age now 30% less than it 
was back in mid-2013.

Despite achieving these great results, we 
are now seeing these timeliness gains start 
to erode as the courts are having to deal 
with the increase in serious harm cases, 
and the increase in the number of events 
required to dispose of these cases.

Why is this important?
• “Justice delayed is justice denied”;
• The impact on people of these cases;
• Need to help people reach closure and 

get on with their lives.
It’s not that timeliness is an end in itself. 
It’s that timeliness is one of the best ways 
we can check that the system is humane. ▪

administration can influence.
To address the increasing time it takes to 

resolve serious criminal cases, all parties 
need to get behind the timeliness goal and 
work together to improve the experience 
of the most vulnerable New Zealanders in 
the court system.

For other criminal category types in the 
District Court, timeliness performance has 
improved markedly.

The average active age of category 1 cases 
(criminal cases that can’t be sentenced to 
prison) has dropped by almost half since 
2012/2013 while the average active age for 

C O U R T S
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I once got stuck in a horror movie at 
a party. It was my cousin’s engagement 
party and I was 11. I have a lot of cousins 
and while I can now name almost all of 
them, at the time I didn’t know the names 
of anyone beyond them – the second cous-
ins, the great aunts, the family friends from 
church who are technically not family but 
who appear at family events as often as 
four bean salad.

I got stuck with an older woman I didn’t 
know. She was very nice but seemed not 
to know how to talk to me. Once we had 
agreed that we were at a very nice party 
we ran out of things to say. And then …. we 
just stood there. For so very long; like several 
minutes. That is a long time to gently nod 
and smile weakly, and occasionally say 
“mmm”. It only ended when my sister 
wandered past and I blurted, “Oh look 
my sister! I have to go.”

Now, as an adult, I know that the 
method society has agreed upon to exit a 
conversation like that is to say you need 
to go to the bathroom, even if you have 
already exited five conversations that way 
that evening. (Is that why the women’s 
bathroom at events is always full, because 
nobody wants to talk to each other? The 
penny drops.) But I didn’t know that then. 
I was a child, and I rightly delegated 
responsibility for entry and exit from the 
conversation to the adult. All I knew was 
I had to be polite. I couldn’t say, “This is 
horrible, please let me leave”, but I hadn’t 
been given the code version of that (“Ooh, 
I see they have refreshed the dip, if you’ll 
excuse me”), so I just stood there. Minutes 
are long when you don’t know how many 
of them there will be and no-one is saying 
anything.

That incident is exactly why I hate 
“networking”.

NEW LAWYERS

Networking for those 
who hate networking
BY KATIE  

COWAN

My mother is very wise, and a principle she lives by is that “your 
network is your net worth”. When I write it down it sounds a bit 
capitalist and inhuman, which is not how she means it. I think 
the originator of the principle used the word worth because of 
the half rhyme with work, but they really meant “opportunity 
pool” (definitely not as catchy).

The idea is that the people who know your name, like you, 
respect you, and would be willing to take your call, are the people 
from whom new opportunities might come (and to whom you 
might give opportunities yourself).

I used to hate networking…
For two reasons. The first was the fear of being stuck in a con-
versation I couldn’t exit, which I think is very reasonable. The 
second was that I hate falseness and self-interest, and I felt that 
your average networking event stunk to high heaven of both.

I have read a lot of books on business and professional devel-
opment, and many of them tried to tell me that “selling myself ” 
was really a generous act, a recognition that what I have to offer 
had value and people would benefit from hearing it. These books 
said that every act in life is a form of sales, really, when you 

really think about it. And these books 
were not by the cynical marketing types 
who preach duplicity and profit at all 
costs; they were by authors I love whom 
I believed to be trying to add good to the 
world. But even so, these books made me 
feel deeply uncomfortable and sometimes 
even vomiting.

I can see the first part of the argu-
ment, that when you genuinely believe 
that you have a service or an idea that 
could improve something for someone 
else, you need them to know about it so 
they can receive the benefit. But sales is 
about self interest, and you can’t forget 
the second bit, where you are telling 
someone something so that you can get 
something from them (money, a job, an 
opportunity).

The question becomes, then, if you hate 
traditional networking, how do you make a 
network? It’s actually easier than you think, 
and might only cost $5.

The idea 
is that the 
people who 
know your 
name, like 
you, respect 
you, and 
would be 
willing to 
take your 
call, are the 
people from 
whom new 
opportunities 
might come
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Six easy steps
Step 1: Identify a person in the profession 
you would like to meet.

Step 2: Email the person and tell them 
you would like to meet them. Explain why 
you want to speak to them specifically, and 
humbly ask if you can buy them coffee to 
discuss that thing.

Step 3: Prepare for the meeting by having 
some thoughtful questions to ask.

Step 4: Meet for coffee and make an honest 
effort to pay. The types of people who like 
helping junior lawyers also like to pay for 
their coffee, I have learned, but try anyway.

Step 5: Feel the sparkly feelings of being 
yourself and being helped by a person you 
admire, and probably having new insights 
and perspectives on whatever you were 
wondering about.

Step 6: Send a heartfelt thank you note 
by post or email.

Congratulations socially anxious, 
party-hating friend: you just networked. 
And you didn’t have to be false or make 
small talk or eat hummus. Boom.

I started out in the profession assuming 
everyone more senior than me was basi-
cally out for themselves and had no time 
for others, especially strangers. But it turns 

out this is a profession full of people who care about their junior 
counterparts and enjoy being asked for help and advice. If you 
are polite and respectful of time and expertise, you can learn 
directly from people you admire about work areas you might 
want to move into, or how to improve your leadership skills or 
advance your career, or how to handle a difficult situation you 
are managing, or anything else people use drink mixer events for, 
including simply meeting interesting people. Some people will 
not have the time or inclination, but many will if you ask nicely.

It turns out there are lots of ways to do anything, and even if 
everyone else does it one way, you can find a different way that 
works for you. ▪

Katie Cowan  katie@symphonylaw.co.nz is a former 
lawyer. She is now a director of Symphony Law, a consulting 
practice for lawyers. Katie hosts the New Lawyer podcast 
(thenewlawyer.co.nz) and writes on matters affecting the 
legal profession.

Some people will 
not have the time or 
inclination, but many 
will if you ask nicely
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Complaints Resolution Summaries

LAWYERS COMPLAINTS SERVICE

Standards 
committee takes 
no further action 
after criticism 
of judge
A lawyers standards committee decided 
to take no further action against a lawyer 
who said it was inappropriate for a District 
Court Judge to continue to serve on the 
bench.

Auckland barrister Catriona MacLennan’s 
statements were the subject of an inves-
tigation following her public criticism of 
Judge John Brandts-Giesen.

Judge Brandts-Giesen discharged a 
Queenstown man without conviction in 
a domestic violence case last year. The man 
had assaulted his wife, a male friend and 
his daughter.

The judge said, “This is a situation 
that does your wife no credit and does 
the [male] no credit,” and “there would 
be many people who would have done 
exactly what you did, even though it may 
be against the law to do so”.

A member of the public complained 
about Ms MacLennan’s criticism of the 
judge, prompting the committee to 
investigate.

Acting Executive Director of the New 
Zealand Law Society Mary Ollivier says 
the standards committee considered the 
explanation Ms MacLennan provided for 
her comments.

“It accepted that lawyers can express 
their views on the performance of judges 
but that those comments must be consid-
ered and not cross a line that could cause 
the public to lose confidence in the role 
of the judiciary and the role judges play 

in the administration of justice.
“The committee did not consider that 

Ms MacLennan’s comments had crossed 
that line. Her experience as an advocate 
for victims of domestic violence and the 
sentiment in which the comments were 
made were factors in the decision,” Mrs 
Ollivier says.

Mrs Ollivier says the high level of inter-
est in the investigation by the public and 
the legal profession warranted the rare 
move of releasing the full decision by the 
standards committee. This is available at 
https://www.lawsociety.org.nz/__data/assets/
pdf_file/0007/122110/MacLennan-OMI-Notice-
of-Decision.pdf

In the decision, the standards commit-
tee said that where a lawyer criticises a 
member of the judiciary, it considers the 
role of Law Society standards committees 
analogous to that of the Attorney-General 
and the Solicitor-General when those law 
officers of the Crown exercise their respon-
sibilities in protecting the judiciary in mat-
ters of contempt of court by members of 
the public (occurring outside of the court) 
which can undermine public confidence 
in the administration of justice.

“In particular, it is the role of standards 
committees to investigate a lawyer’s con-
duct in circumstances where the lawyer 
may have acted in a way that undermines 
the processes of the court or the dignity 
of the judiciary.”

The right to criticise the judiciary is 
well-established and has been accepted by 
the courts, the decision said. While freedom 
of expression and the right to comment on 
the performance and role of the judiciary 
is afforded to all persons, including law-
yers, such freedom of expression is not 
unfettered and a lawyer’s comments are 
subject to the professional obligation that 
rule 13.2 of the Rules of Conduct and Client 
Care impose.

Certified without 
confirming 
authority
The name used in this article is fictitious

A lawyer certified and submitted a land 
transfer instrument in Landonline without 
confirming that he had authority from both 
joint owners to do so, a lawyers standards 
committee has found.

The committee censured the lawyer, 
Higden, for unsatisfactory conduct and 
ordered him to pay $1,000 costs. It also 
ordered that the Lawyers Complaints 
Service provide a copy of its determination 
to the Registrar-General of Land.

The committee noted that Higden no 
longer held a practising certificate in New 
Zealand. Had he done so, the committee 
would have ordered him to undergo prac-
tical training or education. The committee 
recommended to the Law Society that if 
Higden applies for a practising certificate 
in future, his application should be referred 
to the Practice Approval Committee.

Higden certified and submitted the land 
transfer instrument after being requested 
to do so by a senior member of the firm 
where he worked, Ms C.

The instrument transferred ownership 
from two joint owners of a property to one 
of those joint owners.

Forgery alleged
Following the transfer, one of the two 
original joint owners asserted that he did 
not authorise the transfer and that his pur-
ported signature on the related Authority 
and Instruction (A&I) form was a forgery. 
At the time the committee considered the 
case, those allegations were the subject of 
criminal proceedings.
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Rule 2.5 of the Lawyers and Conveyancers 
Act (Lawyers: Conduct and Client Care) 
Rules 2008 states that: “A lawyer must 
not certify the truth of any matter to any 
person unless he or she believes on rea-
sonable grounds that the matter certified 
is true after having taken appropriate steps 
to ensure the accuracy of the certification.”

It is well established that rule 2.5 applies 
to certificates given in e-dealing transac-
tions, the committee said.

During or after receiving the request 
from Ms C, Higden located and reviewed 
the client file. He observed that the A&I 
form was undated and did not record a 
base document, an underlying legal doc-
ument recording the transaction to which 
the A&I dealing is intended to give effect.

Higden said he took steps to satisfy 
himself that the two transferors had pro-
vided authority for the firm to carry out the 
transfer, by noting that they were existing 
clients of the firm.

The committee considered that Higden 
failed to discharge his duties under rule 
2.5, because he failed to take the follow-
ing steps to ensure the accuracy of the 
certification.

The A&I form was undated and did not 
record an underlying base document. 
Higden therefore “did not have reasonable 
grounds to believe that a base document 
existed and there is no evidence that it did 
exist,” the committee said.

“The [committee] considered it profes-
sionally irresponsible for [Higden] to have 
facilitated the transfer of property in these 
circumstances.

“In the absence of such reasonable 
grounds, [Higden] ought not to have made 
a certification to LINZ and ought not to 
have registered the transfer.”

Given Higden’s understanding that the 
transfer was a gift from one of the origi-
nal joint property owners to the other, he 
should have:
• sighted an underlying document evi-

dencing the gift; and
• ascertained from this document that the 

seller had received independent legal 
advice or had declined the opportunity 
to take independent legal advice and 
had given his informed consent to the 
transfer.

There was no material before the 

committee and no evidence offered to 
indicate that any such advice had been 
received or recommended and declined, 
the committee noted.

LCRO review
On review, the Legal Complaints Review 
Officer (in LCRO 126/2017) upheld the 
committee’s decision.

“Such is the potential seriousness of 
providing another person with an inaccu-
rate certificate, particularly concerning the 
registration of electronic land instruments, 
that I gave consideration to imposing a fine.

“Were it not for the fact that [Higden] 
was at the time being trained and super-
vised by [Ms C] I would have done so,” 
the LCRO said.

“I make the general observation that, in 
view of the responsibility a conveyancing 
professional carries when providing e-deal-
ing certification, that this role is intended 
for the more experienced property lawyers 
in a firm, namely, partners, principals and 
associates appointed by the firm for that 
purpose pursuant to the firm’s internal 
protocols – not inexperienced lawyers 
like [Higden] who had received his digital 
certificate as a conveyancing professional 
only two months earlier, and was under 
training and supervision from [Ms C].

“In this regard, in my view, the firm must 
also carry responsibility for the outcome 
of this matter,” the LCRO said.

The LCRO also ordered Higden to pay the 
Law Society $900 costs, and that a copy of 
its decision be provided to the Registrar-
General of Land.

Failed to comply 
with standards 
committee order
Names used in this article are fictitious

A lawyer has been fined $1,500 for failing 
to comply with a lawyers standards com-
mittee order to reduce a fee he charged.

The committee determined that the 
failure to comply with the order was 
unsatisfactory conduct.

Ms Witherfield complained to the 
Lawyers Complaints Service about the 
fees that the lawyer, Jorkins, charged for 
administering her late mother’s estate.

Ms Witherfield was the estate’s admin-
istrator and Jorkins was instructed to act 
as solicitor for the estate. He charged fees 
of $22,754 plus GST for the estate adminis-
tration. These were calculated by reference 
solely to a scale of charges based on the 
value of the estate.

Before the committee had made a deter-
mination, the parties resolved the fees 
dispute and made a confidential settlement 
agreement. Ms Witherfield then withdrew 
her complaint.

The committee, however, considered an 
important issue had been raised relating 
to Jorkins’s charging method and decided 
to continue dealing with the complaint.

A cost assessment was carried out and 
the cost assessor recommended that a fair 
and reasonable fee was $6,000 plus GST 
and disbursements.

The committee determined that Jorkins 
had breached rule 9 of the Lawyers and 
Conveyancers Act (Lawyers: Conduct and 
Client Care) Rules 2008 by charging fees 
that were unfair and unreasonable. The 
committee ordered Jorkins to reduce his 
fees to $6,000 plus GST and disbursements.

The New Zealand Law Society followed 
up the decision and asked Jorkins to 
confirm the fees had been reduced and 
that he had complied with the standards 
committee orders. Jorkins responded: 
“We confirm that monies were repaid in 
February 2015 and all matters have been 
settled”.

In May 2015 the Lawyers Complaints 
Service received an evaluation from Ms 
Witherfield, which said: “I am surprised 
and disappointed that [Jorkins] was not 
made to reduce his fee and give us a total 
refund”.

The committee then resolved to com-
mence an own motion investigation 
pursuant to section 130(c) of the Lawyers 
and Conveyancers Act 2006, and advised 
Jorkins.

Jorkins responded, saying that any 
breach of the orders (which was denied) 
was unintentional. He had taken the view 
that the confidential settlement agreement 
was an end to his financial obligations 
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to Ms Witherfield and that he was not 
required to further reduce his fee.

Because the committee was aware that a 
confidential settlement had been reached, 
it ought not to have made an order reduc-
ing the fee, he said. He also said that the 
private agreement took priority over the 
committee’s order, such that he was not 
required to comply with it.

“The committee was of the view that it 
would undermine the complaints process 
if a private settlement was able to take 
priority over a standards committee deter-
mination,” the committee said.

“There are public policy considerations 
to ensure that standards committee deter-
minations are complied with. If any party 
is unhappy with a decision, then the proper 
course is to apply to the LCRO for review.”

As well as the $1,500 fine, the committee 
ordered Jorkins to pay $1,500 costs and 
reminded him of his obligation to certify 
that he has complied with all standards 
committee orders when renewing his 
practising certificate.

Fined for breach 
of undertaking
Names used in this article are fictitious

Despite his client instructing him not to 
honour an undertaking he had given, a 
lawyer has been fined $2,500 for breaching 
that undertaking.

The lawyer, Rokesmith, acted for his 
client, Mr Ayresleigh, who was selling a 
property.

Mr Ayresleigh agreed to complete some 
remedial works to the property before 
settlement. However, an inspection before 
settlement alerted the buyers to the fact 
that the remedial works were not com-
plete. The buyers then sought a $3,000 
reduction in the purchase price.

However, Ayresleigh did not agree to 
that. After further discussion between 
the parties, Rokesmith agreed to an under-
taking that he would hold $3,000 in his 
trust account for two weeks to allow the 
buyers to inspect the works, which “will 
need to be completed in a satisfactory and 
workmanlike manner to [the buyers]”.

After settlement, the buyers main-
tained that the remedial works were not 

completed and sought payment of the 
$3,000.

Rokesmith’s client maintained that the 
remedial works had been completed and, 
on his instructions, Rokesmith refused to 
release the $3,000.

The buyers’ lawyer complained on their 
behalf to the Lawyers Complaints Service.

A lawyers standards committee found 
that Rokesmith had breached his undertak-
ing, and that was unsatisfactory conduct.

“The undertaking is clear,” the committee 
said. “The work was to be completed to a 
standard satisfactory to the purchasers.”

Had Rokesmith given the language in 
the undertaking more thought “he clearly 
could have amended it to express what 
he says the undertaking intended, yet he 
didn’t.

“Undertakings are given and taken based 
on the trustworthiness and integrity of the 
legal profession.

“This would be greatly diminished if any 
practitioner were to be permitted to say: ‘I 
should not have to honour this undertaking 
because even though I accepted it, it does 
not say what I intended it to say’.”

As well as the fine, Rokesmith was 
ordered to pay $750 costs.

Barrister sent 
letter without 
client’s approval
Names used in this article are fictitious

A barrister who sent out an important 
letter despite her client not having given 
her the say-so has been fined $1,500 by a 
lawyers standards committee.

The committee also found that the 
barrister, Redlaw, failed to keep her client 
informed and/or consult her about ongoing 
instructions to an accountant.

The committee made two findings of 
unsatisfactory conduct by Redlaw.

Redlaw was instructed in January 2014 
to provide legal services to Ms Dartle in 
respect of relationship property and related 
matters.

Redlaw acted for Ms Dartle until the rela-
tionship of trust and confidence between 
client and lawyer was damaged. In a letter 
dated 24 August 2016, Redlaw urged Ms 

Dartle to obtain alternative representation, 
which she did.

In April 2017, Ms Dartle complained 
to the New Zealand Law Society about 
Redlaw’s conduct and the standard of 
services provided.

One of Ms Dartle’s complaints was that 
Redlaw sent a letter to her husband’s coun-
sel without her approval. The dispatch of 
the letter was the cause of the breakdown 
in the client-lawyer relationship.

The letter advised that Ms Redlaw, 
through a third party, had received an 
approach from someone interested in 
buying a company that her husband had 
previously said had no value.

Redlaw emailed Ms Dartle a draft letter, 
seeking approval to send it. Ms Dartle did 
not respond. Despite that, the letter was 
sent and copied to her. Redlaw acknowl-
edged that the letter was sent without Ms 
Dartle’s specific prior approval.

Redlaw said the letter was sent in the 
context where her client did not want to 
go to court, there was a four-day fixture 
looming and they had previously agreed to 
try to settle matters. Redlaw also said the 
letter was in accordance with Ms Dartle’s 
earlier instructions and was an action 
that she and Ms Dartle had specifically 
discussed should occur.

“However, this rather begs the question,” 
the committee said. “If [Redlaw] had clear 
instructions as to the course of action to 
be followed, why did she send the draft 
letter out for approval?”

Further, an earlier email Redlaw had sent 
Ms Dartle also made it clear that while the 
strategy of testing the market had been 
discussed in general terms, Redlaw did not 
have current or specific instructions to do 
that at the time she sent the letter.

“In the committee’s view, the decision to 
send the letter was a significant decision 
in the litigation.”

The committee found that Redlaw had 
breached the provisions of rule 13.3 of the 
Lawyers and Conveyancers Act (Lawyers: 
Conduct and Client Care) Rules 2008. That 
rule requires lawyers to obtain and follow 
a client’s instructions on significant deci-
sions in respect of the conduct of litigation.

The committee also found that Redlaw 
had failed to keep Ms Dartle informed and 
to consult with her in respect of ongoing 
instructions she provided to a forensic 
accountant to undertake work on Ms 
Dartle’s behalf.
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Redlaw had a duty “to consult her client 
about the steps taken (in this case by pro-
viding the accountant with approval for 
ongoing work) to implement the client’s 
instructions,” the committee said.

“The committee finds that she failed to 
do so.” There was no evidence that Redlaw 
was checking with her client that the ongo-
ing work was acceptable or approved, the 
committee noted.

As well as the fine, the committee 
ordered Redlaw to pay $2,000 costs.

No basis to apply 
‘without notice’
The name used in this article is fictitious

A barrister has been censured for filing 
and certifying a without notice application 
that was far below the threshold set by the 
Family Court Rules and the principles in 
Martin v Ryan [1990] 2 NZLR 209.

When imposing the censure, a lawyers 
standards committee said it found the 
unsatisfactory conduct to be serious.

The barrister, Browdie, filed a without 
notice application to remove an existing 
order preventing her client’s children trav-
elling to Australia. As part of the application 
Browdie certified that the application and 
every affidavit filed with it complied with 
the requirements of applicable legislation 
and on reasonable grounds that the order 
being sought fell within the grounds on 
which an order can be made.

The application was made on the basis 
that the respondent (the other parent) had 
originally made the application preventing 
removal of the children from New Zealand 
without notice.

Browdie’s client deposed that the main 

reason she needed to have the order 
changed was to facilitate a proposed trip 
four months later in the year to Australia for 
a family celebration which she speculated 
might be prevented by the respondent.

The Family Court Judge who considered 
the application recorded in a minute that 
there was “no basis for this order to be 
applied for on a without notice basis”.

The Judge also noted there was no 
urgency in the application “and no proper 
basis to not give the respondent, who has 
obtained an order, an opportunity to be 
heard”.

The Judge directed the Family Court 
Registrar to forward material relating to 
the application to the Lawyers Complaints 
Service, to consider whether a disciplinary 
inquiry was required.

“A lawyer’s duty to the court to assist 
the court in its proper purpose is para-
mount and the court must be able to rely 
absolutely on a lawyer’s certification,” the 
standards committee said.

By signing the certification required by 
the Family Court Rules for this without 
notice application, Browdie’s conduct 
“fell significantly below that required of 
a reasonably competent lawyer”.

Browdie told the standards committee 
that as a result of changes to the Family 
Court in 2014, if an application isn’t without 
notice a lawyer may not act. The committee 
said that Browdie implied that because 
the ‘on-notice’ process is reasonably 
complex for a lay person to complete, this 
justifies lawyers making without notice 
applications with limited merit. Browdie 
also said that many counsel file without 
notice applications that may be considered 
borderline, and that she had been unfairly 
“singled out” for disciplinary sanction.

“In the committee’s view these are 
difficult arguments to sustain. Simply 
because counsel does not like the effect of 

the change in rules does not justify counsel 
failing to comply with them.

“Equally, the argument of ‘everyone else 
is doing it’ is not acceptable when consid-
ering counsel’s compliance with statute 
and rules,” the committee said.

The committee considered that the appli-
cation filed by Browdie “fell far below the 
without notice threshold. We do not accept 
that this is an application that most other 
counsel would have made”.

The committee determined that Browdie 
breached her duty to the court and that 
was unsatisfactory conduct.

As well as imposing the censure, the 
standards committee ordered Browdie to 
pay $1,000 costs.

lawyer guilty 
of misconduct 
and negligence 
suspended
Serious negligence and incompetence 
has resulted in an Auckland lawyer being 
suspended from practice as a barrister or 
solicitor for 15 months.

Jinyue (Paul) Young was found guilty 
of four charges by the Lawyers and 
Conveyancers Disciplinary Tribunal at 
different levels including misconduct, 
negligence and unsatisfactory conduct.

The offending relates to a dispute 
between his wife’s company and the 
complainant.

The charges included that Mr Young 
swore an affidavit of documents confirming 
that he had discovered documents he was 
required to, when in fact there were rele-
vant documents not listed in the affidavit.
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The other charges included threaten-
ing to use the complaints process for an 
improper purpose, incompetence and 
negligence to such a degree as to bring the 
profession into disrepute, pursuant to s 241 
of the Lawyers and Conveyancers Act 2006. 
He was also charged with misconduct for 
making serious allegations against the 
plaintiff and her counsel in the underlying 
civil proceedings without clear evidential 
foundation.

Jinyue Young who was admitted as a 
barrister and solicitor in 2013, but began 
practising law in 2014, denied all charges.

In relation to the negligence finding, 
the standards committee submitted at the 
hearing that Mr Young was repeatedly put 
on notice by both the High Court and Court 
of Appeal that the grounds of his applica-
tion were irrelevant or unsustainable such 
that his application was ‘doomed’. He was 
also put on notice that his legal pleadings 
were wholly inadequate and improper, 
such that ‘grave doubts’ were raised as to 
his professional competence.

“Mr Young was clearly warned about 
his conduct and failed to take any notice 
of those warnings. This should serve as a 
reminder to all lawyers to reflect on their 
practice and to seek help when struggling,” 
says New Zealand Law Society President, 
Kathryn Beck.

The Disciplinary Tribunal found Mr 
Young’s overall level of offending serious 
and of particular concern in respect of pro-
tection of the public, given the negligence 
and incompetence findings.

Along with a 15 month suspension from 
practice, it ordered Jinyue Young to pay 
costs of $45,783.80. It also ordered him to 
reimburse the New Zealand Law Society 
the costs of the Tribunal, $11,760.

law firm  
deducted fees 
held for "particular 
purpose"
Names used in this article are fictitious

It was unsatisfactory conduct for a lawyer 
to deduct fees from client money being 
held for another “particular purpose”, the 

Legal Complaints Review Officer (LCRO) 
has found.

In LCRO 139/2017, the LCRO considered 
an application for a review of a lawyers 
standards committee decision to take no 
further action on a complaint about the 
partner of a law firm, Doyce, and a legal 
executive, Jarndyce, employed by the firm, 
firm A.

Jarndyce, under supervision, acted for 
the complainant, Mrs Rudge, on the sale 
of her residential property to a company 
(T Ltd).

The Agreement for Sale and Purchase 
provided that T Ltd pay a $10,000 deposit 
to the vendor’s lawyer’s trust account upon 
the settlement going unconditional, and 
that amount was paid.

Firm A’s Agreement for Legal Services, 
which Mrs Rudge had signed, contained 
an authority for firm A to deduct fees 
from money held in its trust account on 
her behalf.

Mrs Rudge then sought Doyce’s advice 
on withdrawing from the sale to T Ltd, and 
soon after changed lawyers (to firm B).

Firm B asked Jarndyce to cancel the sale 
agreement and withdrew Mrs Rudge’s 
authority for firm A to deduct fees from 
the $10,000 deposit.

Jarndyce then provided firm B with 
invoices for three matters and a statement. 
The statement showed a balance of $5,607 
was held by firm A on Mrs Rudge’s behalf.

When it considered Ms Rudge’s com-
plaint, the standards committee said that 
the cancellation of the sale agreement by 
firm B “meant that the funds were not 
held for any specific purpose” and that 
firm A was “entitled to deduct their fees 
pursuant to their signed agreements with 
Mrs [Rudge]”.

Review findings
The LCRO, however, found that firm A did 
hold the money for a “particular purpose”.

“The consequence of Mrs [Rudge] and [T 
Ltd] agreeing to cancel the sale agreement, 
coupled with Mrs [Rudge]’s direction to 
pay the full deposit to [T Ltd] meant that 
the money was held by [firm A] in their 
trust account on Mrs [Rudge]’s behalf for 
the particular purpose of being paid back 
to [T Ltd] and not for general purposes,” 
the LCRO said.

Following the decision in Heslop v 
Cousins [2007] 3 NZLR 679, Jarndyce and 
Doyce “were required by s 110 (1)(b) [of the 

Lawyers and Conveyancers Act 2006] to 
carry out Mrs [Rudge]’s directions to return 
that money to [T Ltd].

“As in Heslop, where the funds were 
held by the lawyer concerned for a par-
ticular purpose, it was no longer open to 
[Jarndyce] and [Doyce] to deduct the firm’s 
fees from the deposit funds, or to assert 
a lien over those funds” even where firm 
A’s terms of engagement authorised the 
deduction of fees from funds held on trust.

While it was open to the LCRO to make 
findings against both Jarndyce and Doyce 
for deducting fees contrary to Mrs Rudge’s 
direction, he did not regarding Jarndyce, 
because she would have – as an employed 
legal executive – been working under the 
supervision and direction of Doyce or 
another partner of the firm.

“I do so however in respect of [Doyce], 
who I have found on the particular facts of 
this matter deducted the firm’s fees contrary 
to Mrs [Rudge]’s instructions first, not to do 
so, and secondly to repay the full deposit 
to [T Ltd] when the firm held security for 
costs payable by Mrs [Rudge] to the firm.”

Issue of principle
Mrs Rudge also complained about the fees 
firm A charged.

Although the LCRO found the fee compo-
nents of firm A’s three fee invoices were fair 
and reasonable, he did not make a finding 
relating to “office expenses”.

In her complaint, Mrs Rudge questioned 
whether firm A was entitled to charge office 
expenses that were not actual costs she 
incurred.

Doyce said in his submission that 
“office expenses” included an “insurance 
contribution”, “Land Information New 
Zealand and other software licence fees”, 
and “Bureaux”, and were “reasonable and 
in line with accepted practice”.

“This aspect of Mrs [Rudge]’s complaint 
does raise an issue of principle, namely, 
whether it is permissible to charge such 
‘office expenses’ to clients in this manner,” 
the LCRO said.

Because the parties did not have the 
opportunity to address the matter before 
the committee “the proper course is for 
me to return this issue to the committee to 
consider the appropriateness or otherwise 
of some or all the office expenses charged”.

As well as finding unsatisfactory conduct 
by Doyce, the LCRO ordered him to repay 
Mrs Rudge $10,000 and to pay $1,200 costs.
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CONSTITUTIONAL LAW

Why we don’t need a 
written constitution
BY THOMAS  

GIBBONS

Should New Zealand have a written 
constitution? It’s a perennial debate, but 
one most useful for law students. “Wow! 
New Zealand is different? Why aren’t we like 
those other countries? If we were to have a 
written constitution, what would we include? 
And let’s not forget [insert unique cultural 
or historic factor here]! Hey, let’s write one.”

I’m sceptical, but I’m allowed to be, 
especially when the arguments seem to 
boil down to:
1 Some experts want one;
2 There are threats to democracy overseas;
3 We need to understand our constitution 

better.
These kinds of ideas coalesce in the recent 
article “New Zealand democracy vulner-
able to overseas trends, says Sir Geoffrey 
Palmer”, (LawTalk 917, May 2018, page 76). I 
happen to think things are actually pretty 
good here, constitutionally. Let’s pause and 
reflect.

The fact that some experts want a con-
stitution is actually fairly meaningless. I’ve 
nothing against expertise (I could bend 
your ear for quite a while on unit titles, 
covenants in gross, or subdivisions), but 
isn’t this something we should want built 
from the ground up? Is there any real sense 
of public pressure or drive? Further, it’s 
not something there’s any expert-based 
consensus on: it’s more a matter of opinion.

There are threats to democracy overseas, 
but these touch nations with written and 
unwritten constitutions alike. Australia has 
a pretty good written constitution, but a 
high degree of leadership turbulence, and 
something approaching a crisis around 
citizenship issues for Parliamentarians. 
The United States has a very old and very 
venerable written constitution, to borrow 
Bagehot’s phrase, but it hasn’t stopped 
questions about Russian interference in 

elections, or whether President Trump can fire special counsel 
Robert Mueller or pardon himself. The United Kingdom lacks a 
written constitution, but still has Brexit, and there are autocracies 
or lifelong leaders in many countries, whether they have written 
constitutions or not. Arguably, these are questions of political 
action – often of political actors – rather than questions of a par-
ticular constitutional model. Like I said, looking at these kinds 
of examples, things look pretty good here.

A chimerical argument
The fact that our constitution is hard to find is also a chimerical 
argument. The United States and Australia each have a single 
written document that can be called “a constitution”, but they 
each also have a broader edifice of constitutional law, contained 
in decided cases, other legislation and so on. Why would things 
be different in New Zealand? If we enacted a single written 
constitution, we’d soon build up a series of cases interpreting – 
and often complicating – that constitution. That’s unavoidable, 
and having a single written document doesn’t necessarily make 
the broader edifice of constitutional law any more accessible. 
We don’t have a long string of cases on the first amendment, or 
its component parts, the establishment clause, the free exercise 
clause, and so on. Thinking about this kind of example, things 
look pretty good here.

The arguments, then, almost always, circle back to the notion 
that we need to understand our constitution better: a goal “for 
the elements of democracy to be better taught” (Palmer, quoted 
in the article above). I agree. Our constitution, and broader issues 
of civics, should be taught in schools. Then, let’s have Facebook 
ads, and constitutional snapchats. Even better, let’s bring our 
constitution to rugby games as well: the national anthems, a 
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CONSTITUTIONAL LAW

New Zealand’s 
constitution 
protecting 
our successful 
democracy, says 
Paul East QC
BY LYNDA  

HAGEN

New Zealand’s constitutional 
system is working well and would 
be worsened by introducing judicial 
supremacy under a codified consti-
tution, Paul East QC says.

In the interests of stimulat-
ing broad discussion on New 
Zealand’s constitutional future, 
the New Zealand Law Foundation 
supported the former Attorney-
General to write a critique of the 
constitutional reform proposed by 
Sir Geoffrey Palmer and Dr Andrew 
Butler. Essentially, Mr East favours 
retaining the status quo, apart from 
some limited re-writing of our con-
stitutional legislation to improve its 
accessibility.

He argues that New Zealand’s 
experience shows that our demo-
cratic rights have been protected 
despite the absence of judicial 
supremacy.

“New Zealand is a successful 
player on the international stage. It 
consistently ranks highly in terms 
of human development, rights pro-
tection and transparency,” he says.

“This is, of course, not to say that 
there is no room for improvement. 

reading from our constitution, and 
then the haka. But wait – we don’t 
need a written constitution for that.

Palmer seems to be saying that 
he and Andrew Butler (in their 2018 
book Towards Democratic Renewal) 
really want two things.

First, they want a statement 
of values – of democratic, lib-
eral values. This is less about a 
single written constitution than 
a statement of nationhood, or at 
least, a statement of why things 
shouldn’t go bad here. Second, 
they want judges to have broader 
powers to strike down legislation. 
Now, I could argue all day about 
why the Canadian notion of a 
“constitutional conversation” 
is better than the United States 
system of judicial review, and why 
the appointment of Gorsuch over 
Garland was a travesty, but let’s not 
forget, that’s what you get with a 
written constitution. I’d rather 
have parliamentary supremacy 
than judicial supremacy, and I’d 
rather not have a constitution that 
is so hard to change that there is 
constitutional protection of a right 
to bear arms that dates from 1791, 
but an equal rights amendment 
can’t be put into effect.

But maybe that’s just a caricature. 
Maybe a written constitution really 
will save our democracy.

Or maybe not. Our constitution 
has been pretty settled recently. 
So has our democracy. Again, I 
agree with Palmer: let’s not let our 
democracy wither away. Rather, let’s 
continue to discuss, debate, and 
engage, and trust that our current 
constitution survives the barrage 
it gets. I, for one, like our current 
constitutional arrangements, and I 
hope they last a long, long time. ▪

Thomas Gibbons  thomas.
gibbons@mccawlewis.co.nz is 
a director at McCaw Lewis in 
Hamilton. He is the author of var-
ious books and articles on prop-
erty law, but has also written on 
constitutional issues for the New 
Zealand Herald, New Zealand 
Law Journal, and Waikato Law 
Review.

However, the point remains that 
our current system allows such 
improvement to take place without 
undue fettering of Parliament’s 
ability to act.”

Democracy central
Democracy is central to the argu-
ment for retaining parliamentary 
sovereignty, he says. “The chief 
constraint on Parliament’s power 
is that all MPs face elections every 
three years. If Parliamentarians 
wish to retain their positions, they 
cannot unduly upset the electorate 
… Conversely, the argument against 
giving judges supreme or even 
increased authority is that they lack 
this democratic legitimacy.”

The scrutiny and disclosure 
provisions of the Bill of Rights Act 
ensure that laws with significant 
rights implications cannot be passed 
surreptitiously, Mr East says.

“There remain concerns that par-
liamentary sovereignty, and rule by 
the majority, can lead to discrimi-
nation against minority groups, 
and that judges are best placed to 
safeguard rights. But persecution 
of minorities has not been the New 
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Zealand experience. I do not think 
it is overstating the case to say that 
New Zealanders will not stand for a 
Parliament which seeks to actively 
oppress minorities.”

Mr East instances the repeal of the 
Foreshore and Seabed Act 2004 as an 
example of Parliament overturning 
a decision that did not match New 
Zealanders’ view of fairness.

“Who is better placed to protect 
the rights of minority interests? 
I would argue that Parliament is 
always best placed to make such 
decisions. Parliament is the body 
with the direct connection to the 
people, and when Parliament makes 
decisions which do not accord with 
New Zealanders’ views of fairness, 
it will hear about it through the 
democratic process.”

Paul East contends that a strong 
positive feature of our system is 
the ability to overturn most of 
our law by simple majority, giving 
Parliament the flexibility to adapt to 
changing circumstances rather than 
unduly binding future generations.

“Requiring a 75% majority to 
amend the constitution, regardless 
of the significance of the amend-
ment, runs the risk of imposing 
a political stalemate and intense 
difficulties in making changes.

“An uncodified constitution has 
allowed New Zealand’s legal system 
to develop over time. No matter 
how carefully it is done, any form 
of entrenchment will inevitably 
involve an element of stagnation. 
This would be at odds with the flex-
ibility New Zealand needs to adapt 
to a constantly changing world.”

Fundamental 
safeguards protected
New safeguards considered impor-
tant could be added to the six pro-
visions already entrenched in the 
Electoral Act 1993, though he says 
there have been few attempts to do 

this, a sign that the most fundamental safeguards are 
being protected now.

The Palmer/Butler model constitution allows for a 
parliamentary over-ride of Supreme Court decisions, 
based on Canada’s system. However, Paul East points 
out that the over-ride has rarely been used in Canada and 
the Palmer/Butler model would make its use even more 
difficult. This is because the proposed New Zealand model 
requires a 75% majority of MPs, rather than Canada’s 
simple majority. The result of this, says Mr East, would 
be “a system of de facto judicial supremacy with all of 
the associated problems”.

Further, the Palmer/Butler model introduces new 
rights to those in the New Zealand Bill of Rights Act 1993, 
covering matters like the environment, living standards 
and social security. Mr East argues that these are worthy 
goals, but they don’t need constitutional protection. 
Entitlements in areas like education and social security 
are already set out in law. Determining, for example, 
when the environment is “harmful to one’s well-being” 
is so imprecise that it would either be too vague to be 
properly enforced or would generate a tide of litigation.

Paul East does agree with Palmer and Butler that New 
Zealand’s current constitution is difficult to find, and that 
making it accessible “is of the utmost importance.” But, 
he says, it does not follow from this that a single codified 
constitutional document will resolve the accessibility 
problem – for example, the US Constitution cannot 
be properly understood without including Supreme 
Court judgments and various judicial and legislative 
conventions.

“While I consider the status quo to be the most effec-
tive model for New Zealand, I acknowledge that concerns 
about accessibility of New Zealand’s constitution are 
not new and likely will not go away.”

He suggests some review and consolidation of current 
legislation. The Constitution Act 1986 could be expanded 
to include clear exposition of principles like the cen-
tral role of democracy, the importance of the Treaty 
of Waitangi, the rule of law and protection of human 
rights. Additionally, legislation governing the operations 
of Parliament and the Executive could be combined 
into single acts, as is the case now with the judiciary.

“I consider that retaining our current uncodified 
constitution is the best option for New Zealand … it is 
evidently working and, I predict, will continue working 
for New Zealand in the decades ahead.” ▪

Lynda Hagen  lynda@lawfoundation.org.nz 
is Executive Director of the New Zealand Law 
Foundation.
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The traditional image of a law 
office and a courthouse has been 
changing, much of it driven by the 
need to introduce and incorporate 
new technology, but also to trans-
form the layout into a less rigid 
theatre of work, reflecting a flexible 
21st Century workplace.

But then the face of law has 
also changed with women now 
making up over 50% of all practising 
lawyers.

So one might argue that the 
need for mahogany row and cigars 
is becoming as extinct as the moa.

And in courts a new variation 
on the traditional courthouse may 
have been built in Canterbury fol-
lowing Mother Nature’s decision to 
rearrange its biggest city.

International architectural design 
practice Warren and Mahoney are 
responsible for the New Age $300 
million Justice and Emergency 
Services Precinct in Christchurch.

They’re also the architects behind 
the New Zealand Supreme Court in 
Wellington and the additions to and 
rationalisation of Auckland’s High 
Court.

In February, LawTalk published 
a feature about the state of New 
Zealand’s courthouses.

The future of courtrooms 
can be found in 
Christchurch
While the 2011 earthquakes flattened 
parts of the city, they also provided 
an opportunity to create something 
unique and inspirational in the 
justice sector.

The new Justice Precinct 
includes the most modern District 
Courtrooms in the country. It 
doesn’t merge the past with the 
present like so many of the older 
buildings. Arguably, the building 
is what the future of courtrooms 
should resemble.

While modernising tired old 
buildings does work, it’s perhaps a 
temporary measure and not nearly 
as effective as a new purpose-built 
precinct that can withstand similar 
earthquakes to those that destroyed 
much of Christchurch.

The Justice Precinct is designed to 
operate with little disruption in the 

While the story celebrated the 
restoration of historic buildings such 
as Dunedin’s Stuart Street Court, it 
also revealed problems with the 
courthouse facilities in Rotorua, 
which were described as a disgrace 
by some lawyers. The courthouses 
in Tauranga, Whakatane, Opotiki, 
Gisborne and Napier were all criti-
cised, and in Palmerston North one 
lawyer described the courthouse 
as an amalgam of modern and 
outdated facilities. Overall, the 
feedback was direct and colourful, 
but then it was provided by lawyers 
who work in those courtrooms daily.

Even in the capital the court-
houses were described as adequate 
but not impressive.

In Kaikoura, the courthouse 
burned down about eight years 
ago and has not been replaced and 
hearings have been moved to the 
Memorial Hall.

Ministry of Justice figures show 
there are currently 65 buildings 
which operate as courthouses or 
hearing centres. Of these 32 are 
stand-alone District Courts, with 
15 buildings accommodating both 
District and High Courts. There are 
12 “District Court Hearing Courts” 
– which handle short hearings no 
longer than a day.

▴ Inside the new Meredith 
Connell offices

▸ A District Courtoom in the 
new Justice and Emergency 
Services Precinct in 
Christchurch
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Out with the 
old and in with 
the new
The changing face of law 
offices and courthouses

BY NICK  
BUTCHER
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aftermath of such a disaster.
Warren and Mahoney’s Justice 

Sector lead, Nick Warring, says 
the company partnered with Cox 
Architecture in Australia which was 
responsible for the design of two 
new justice precincts there. They 
looked at trends in France, England 
and Singapore when coming up 
with the design for the courthouse 
part of the precinct.

Mr Warring says when designing 
the precinct and courthouse they 
had to look at things from a lay 
person’s perspective and what sort 
of experience they should expect.

and introverted, so we wanted to turn that around into 
an environment that is open, transparent and accessible.”

Mr Warring says what they didn’t want to do is design 
a building that forced people to have to walk through 
a narrow funnel network of corridors.

“That’s traditionally been the case. We wanted people 
to be able to approach the building from the outside 
and be able to know clearly where to enter the building 
and be able to see through high levels of glazing and 
generous public spaces where they need to move to 
within the building,” he says.

What to do about the other 
courthouse buildings
Nick Warring says that’s a big question the Ministry of 
Justice is facing, but a dilemma they could likely solve.

“Christchurch was a rare opportunity in that it was a 
green-fields development because you’re building from 
the ground up.”

Mr Warring says with existing buildings it would be 
a case of applying those fundamental principles and 
seeing whether the space could be reorganised to give 
the amenity back to people using the courthouse.

“We’d look at creative ways to effectively adapt exist-
ing building to deliver a similar experience to that of 
Christchurch. Auckland High Court is an example of 
where we’ve successfully upgraded an existing building,” 
he says.

The transformation of law offices
Warren and Mahoney Principals Scott Compton and 
Andrew Tu’inukuafe lead the team that has also recently 
completed projects to refurbish the Auckland offices of 
Russell McVeagh and to provide new offices for Meredith 
Connell. Both refurbishments have led to open-plan, agile 
environments that support a cultural transformation 
that aims to shatter the perception of a rigid, old school 
law firm.

Referring to the advance of technology, Mr Compton 
says it has freed up space in law offices, by making 
them paperless.

“It has enabled much of the research and documen-
tation to be digitised and it untethers the staff from the 
necessity of having a large amount of space. That gives 
an organisation a choice as to whether they want to 
operate in an open plan environment or in an office. Do 
you go agile or remain in a traditional mould?”

Mr Compton says some legal practices want to shake 
off the stuffiness that appears associated with the busi-
ness by replacing mahogany row with the lighter sit/
stand workstations.

“Health and well-being and using technology to 
unshackle you and provide you with the ability to be 
able to share information better with partners and people 
on your team has become a priority for a lot of firms,” 
he says.

Mr Compton says simple changes lead to much greater 
collaboration in a workplace.

“There was some fundamental 
operational requirements that 
needed to be provided such as 
security and separation between 
the various user groups. The safety 
of people at the courthouse, good 
acoustics, heating, and ventilating.”

He says for many people it could 
be the first time they’ve been inside 
a courthouse environment and 
they’re likely to be anxious and 
stressed.

“We wanted to design a building 
that would lower those feelings. 
Traditionally, these buildings were 
somewhat defensive, intimidating 
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But convincing a business that 
it is suffocating in tradition that 
change is needed isn’t an easy or 
cheap job.

However, as Andrew Tu’inukuafe, 
asks, what is the cost of not chang-
ing direction?

“What we are finding is that 
people are coming to us already sold 
on the idea of moving to a much 
more open work environment. 
They’ve seen other models that 
have worked. They’re getting a sense 
that, particularly, their younger staff 
work in a different way. Much of 
the change is more difficult for the 
partners and senior associates than 
other staff,” he says.

One of the challenges, he says 
is that many of these people have 
worked under the same structure 
for a long time, slowly making their 
way to a large corner office, only for 
it not to be there when they get to 
that career point.

But Mr Compton doesn’t view 
that as a tough obstacle to navigate 
around.

“Historically, the support staff 
would generally be in a partner’s 
offices hearing an important 
phone call, so it’s a bit of a myth 
that an office was about acoustics, 
privacy or status. Studies we did 
showed that the insulation in a 
lot of buildings was not great, 
the acoustics were not great and 
9 out of 10 times the door to the 
partner’s office was wide open 
anyway,” he says.

Mr Compton says attaining the 
office was about hierarchy and the 
companies that are dissolving the 
office are dissolving the idea that 
good real estate is a goal you should 
aim for as part of being lawyer in 
a firm.

“It’s become more focused about 
how you do your work than where 
you work,” he says.

A modern office makes 
a statement to clients
“Meredith Connell’s physical trans-
formation of their office happened at 
a time when their internal structure 
changed along with their external 
marketing,” says Andrew Tu’inukuafe.

But considering that firm’s long 
and rich history, the complete 180 
degree turn may have caught some 
by surprise.

“However it’s an example of a 
new and dynamic future driven 
approach,” he says.

He says the legal profession is an 
extremely competitive market and 
what firms are doing is trying to 
create a unique point of difference.

“It’s about understanding who 
they are as lawyers, how they work, 
and what the client experiences and 
how the experience should be for 
their employees.”

‘Diversity’ also driving change
Having a widespread public appeal and making strides 
to get a workforce that is diversely representative of age, 
gender, lifestyle and culture is also affecting the decisions 
being made by law firms, according to Scott Compton.

He says new lawyers are more aware of social media 
and the impact it can have, and the struggles of working 
in a data-based world.

“That’s a very different type of lawyer to the smart 
minds of the past.”

He says facilities at law firms also need to be able 
to cater for working parents working irregular hours 
and areas where people can freshen up, eat, drink or 
take time out.

“Wellbeing is a huge focus now. Back in the old days it 
was generally men sort of running a ship that operated 
24/7. What was it that Gordon Gekko said in Wall Street, 
‘lunch is for wimps’? That’s not the case anymore. It’s 
about putting your health first, your performance will 
reflect that you’re doing well and we should be able to 
provide you with the facilities that you need regardless 
of where you are in your life and ensure that you will 
be able to work for us with support,” he says. ▪

▸ Inside the Justice and 
Emergency Services Precinct 
in Christchurch
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In the past decade or so 
Hamilton has capitalised on its 
gateway status with businesses and 
people moving there for its lower 
costs, space and potential.

It’s also a help that the never-end-
ing growth of a certain city just up 
the road has benefits for the wider 
Upper North Island area.

New Zealand’s fourth largest city 
contains one of the finest gardens 
in the country, a lake three minutes 
from the centre, a river dissecting 
it and top-class sports teams and 
stadia.

That’s not to say it’s all postivity; 
Hamilton tends to elicit a number 
of different viewpoints from other 
New Zealanders, often purely on the 
basis that ‘The Tron’ is neither next 
to the coast or a major lake.

As part of the city’s development 
the legal fraternity has experienced 
a growth spurt of its own.

Hamilton contains a small 
number of large firms, a lot of 
medium to small firms and a large 
number of barristers entrenched in 
the busy District Court on Anglesea 
Street.

Twins Andrea Twaddle and 
Charlotte Isaac started Davidson 
Twaddle and Isaac with Neil 
Davidson five years ago.

Significance overlooked
Ms Twaddle, who heads the firm’s 
employment team, says the region’s 

Focus On ... 
Hamilton
Heart of the Waikato is a 
New Zealand success story

BY CRAIG  
STEPHEN

PRACTICE

businesses relocate here. Hamilton 
is seen as a good place to do busi-
ness. Genesis is an example: it 
relocated its entire organisation 
to a refurbished building on Bryce 
Street last year; the Waikato DHB 
are doing the same.”

Plenty of work
Sarah Rawcliffe, a partner in the 
litigation team at Harkness Henry, 
says Waikato’s traditional indus-
tries, such as agriculture, have long 
given lawyers plenty of work. And, 
more recently, there’s been a growth 
in heavy industry, particularly on 
the northern fringes, and which 
requires the contracting skills of 
local lawyers.

“There’s also a lot of property 
development around the Waikato 
which tend to use local firms.”

Ms Rawcliffe says there are some 
top quality lawyers in Hamilton, 
especially in the litigation and 
commercial areas, serving clients 

significance is overlooked.
“It is often under-appreciated just 

what is going in Waikato and the 
extent of the industry and economic 
activity here. We have everything, 
from education institutes, health, 
agribusiness, high-performance 
sport, tech and tourism; there’s 
such a broad sector of businesses 
operating here and some on a sig-
nificant scale.

“Waikato is the heart of the 
Kingitanga, and there is also strong 
development from iwi organi-
sations, including Tainui Group 
Holdings. Often we get missed 
off the Auckland-Wellington-
Christchurch city discussion but 
also in the regional discussion. I 
think the Waikato is a hidden gem.”

Charlotte Isaac, who heads the 
firm’s commercial team, points out 
that it’s a growing city, and has been 
for some time.

“Residential property has been 
booming for a few years and doesn’t 
seem to be slowing down. There’s 
also been a push by the [city] council 
to revitalise the CBD so there’s now 
a lot of inner-city residential and 
commercial development, which 
is great for the law profession.

“And there’s also commercial 
property; a number of corporates 
have moved out of Auckland, 
presumably due to rising costs, 
and Wellington, due to the height-
ened business risk from the recent 
earthquakes, so we’re seeing more 
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from all over New Zealand.
“There are, I’d say, four big firms in Hamilton but 

there’s a reflection of what’s happened in Auckland 
in that you have breakaway, specialist firms and then 
of course there’s all the long-established firms in the 
outlying areas with great lawyers and a loyal clientele,” 
she says.

Serving the entire region
Kate Cornegé is a partner at Tompkins Wake, prac-
tising in civil and commercial dispute resolution and 
has valued the opportunity to learn more about the 
agriculture industry.

“One of the things that stuck out when I moved here 
is that our work is heavily connected to all the different 
parts of the region. So, sometimes I might be working 
on behalf of a sharemilker on a dispute with a farmer, 
and then the next day on a on a much larger agri-related 
commercial dispute.

“You’re seeing that whole heartland industry which 
is really interesting to me as I grew up in a city and 
worked in large commercial firms in Wellington and 
Auckland, and you get a fuller understanding of how 
New Zealand works.

“The pressure on Auckland has impacted on the local 
legal profession; we have a few people at Tompkins 

Wake who are either coming back 
to Hamilton or moving here having 
worked in Auckland or overseas. It’s 
a more family-friendly culture and 
commute,” she says.

Sarah Rawcliffe is one of those 
who has has returned home, in her 
case following stints in Auckland 
and London.

While considering moving back to 
Auckland from the United Kindgom, 
Ms Rawcliffe’s husband was offered 
a job in Waikato, and with family 
living in the region they opted for 
Hamilton.

“Hamilton is one of those places 
that you might say ‘oh, I’m never 
coming back to’ but a lot of people 
do, there’s a magnetic force that 
draws you back and it is the lifestyle. 
There are a lot of lawyers who have 
practised in different jurisdictions or 
in other areas of New Zealand who 
come back to the city. And there’s 
also the great law school here that 
puts out a lot of great graduates.

“I didn’t think I would come back 
but I’m really happy that I have. 
When we advertise for positions 
at Harkness Henry we hear from a 
lot of people who have done stints 
somewhere else and are looking 
to return to the Waikato, either for 
family or lifestyle reasons.

“As is always the case you always 
have trouble attracting that two to 
six year PQE but that’s not just an 

▴ Kate Cornegé
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performance 
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issue for Waikato, it’s a problem around New Zealand.”
Ms Rawcliffe spoke to LawTalk with her second child, 

one-month old Sophia, asleep alongside. The firm has 
been supportive as she has Sophia at work part of the 
day.

“Because I’m a partner in the team the work continues 
so I’m working flexibly at the moment. But the clients 
still need things done and we are a busy team. The firm 
is very supportive, it’s a first for someone at this firm 
to come in with a new-born,” she says.

Quick, quick, slow
In this series LawTalk has found that not being stuck 
in traffic twice a day is a massive tick. And Hamilton 
remains relatively easy to navigate at peak hours, says 
Sarah Rawcliffe.

“Hamilton might not have the excellent public 
transport that London has, and Auckland also has, to 
an extent, but driving is fairly easy to get into the city.”

I do some quite significant litigation here but I also do 
smaller jobs in the District Court and High Court. The 
hours are shorter, and while I still have to take work 
home with me, it’s less common, and less taxing.”

Work – when it’s not actual work
For Charlotte Isaac there is more to being a lawyer than 
sitting in meetings, taking calls and other desk-bound 
work.

“The older law firm model was based around working 
8:30am to 5pm; you’re recording chargeable time and 
you need to be physically at your desk.

“Whereas the reality today is that working remotely 
is more common and our firm embraces the flexibility 
that comes with family and also lifestyle. Our staff 
have appreciated this modern approach,” she says.

“It is important to our firm’s culture that we are not 
just legal advisors, we are immersed in the community. 
That means we may have other commitments during 
the day, but as long as the work’s getting done and the 
client is happy, that’s all that matters,” she says referring 
to her involvement with the not-for-profit sector and 
Andrea’s involvement with the education sector.

Working together
Andrea Twaddle says the local profession is very colle-
gial. “When we established the firm we were encouraged 
by the amount of support and goodwill within the 
profession for people like us who were looking to do 
something different and revitalise what was going on 
within the profession.”

Hayley Carson, who worked at the Public Defence 
Service in Tauranga and Hamilton before taking a leap 
of faith to branch out on her own in 2017, finds the legal 
community to be tight-knit.

“The Hamilton Bar is really close, and we all look 
out for each other. It’s quite a social bunch and it’s 

▴ Andrea Twaddle (left) and Charlotte Isaac▴ Sarah Rawcliffe ▴ Hayley Carson

But Kate Cornegé says that, while 
her commute is only 30 minutes, 
there are still issues, as the new 
expressway linking Cambridge to 
the CBD “gets me very fast to the 
bottleneck”.

However, she says that the dif-
ference between driving around 
Waikato and, say, Auckland is that 
the congestion “isn’t everywhere” so 
the school drop-offs are far easier.

Ms Cornegé, who worked in 
Wellington for four years and one 
year in Auckland, says the stress 
of the big city isn’t replicated in 
Hamilton.

“The main difference between the 
three cities is in the variety of work. 

There are 
people from 
all walks of 
life, from every 
part of society, 
with varying 
degrees of 
understanding 
of the law. Most 
of the work I 
do is through 
legal aid, so 
that throws 
up a range of 
cases
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Factbox
The area now covered by Hamilton was originally 
the site of a handful of Māori villages, including 
Kirikiriroa, from which the city takes its Māori 
name. By the time English settlers arrived, most 
of these villages, which sat beside the Waikato 
River, were abandoned. The new settlement 
was renamed after Captain John Fane Charles 
Hamilton, the commander of HMS Esk, who was 
killed in the Battle of Gate Pā, Tauranga. As well 
as a statue of Captain Hamilton, which stands in 
the Civic Square, the CBD also possesses a statue 
of actor Richard O’Brien as Riff Raff in the Rocky 
Horror Picture Show. 

Hamilton’s population in the 2013 Census was 
141,612, an increase of 12,024 people, on the 
2006 Census.
Of this, 28,605 are Māori, the second highest of 
New Zealand’s 67 districts.

The median age is 32.2 years, compared to 38.0 
years nationally.

The top industries for employment are health 
care and social assistance (12,830 people); 
retail trade (8,170); manufacturing (7,720); and 
education and training (7,640).

Among the sports teams who play in Hamilton are 
the Chiefs and the Moolos (rugby), the Waikato 
Bay of Plenty Magic (netball) and Northern 
Districts (cricket). 

a good crowd, with a lot of experienced and skilled 
barristers,” she says, adding that Judges have com-
mented positively on the level of experience of the 
Hamilton Bar.

Ms Carson says her work provides a lot of variety and 
like most criminal lawyers the bulk of her work comes 
from legal aid. But that is part of the appeal.

“There are people from all walks of life, from every 
part of society, with varying degrees of understanding 
of the law. Most of the work I do is through legal aid, 
so that throws up a range of cases.”

Nevertheless, Ms Carson admits that Hamilton isn’t 
blessed with the best weather conditions, “being in 
a basin it can be quite wet a lot of the time”, while 
there isn’t the opportunity to go the beach as there is 
in Tauranga and Mt Maunganui.

But she points out it is close to many hotspots. 
“We’re pretty central. It’s just over an hour to Rotorua, 
it’s an hour and a half to Mt Maunganui and Auckland, 
Raglan, Kawhia, Coromandel – Taupo too – are all 
about the same amount of time away, so there’s a 
lot of different places that are easy get to. It’s a great 
place to live.”

And that’s backed up by Ms Twaddle, who says there’s 
more to the region than just cows and rugby.

“I think Hamilton and and our broader Waikato and 
Waipa regions have so much to offer in terms of doing 
work here and living here. The work we are instructed 
on is often nationally significant. It is strategic and 
engaging. It comes from great client relationships.

“The lifestyle is fantastic. There’s coastal resorts, 
mountains, a big city, arts, rivers, lakes and so on. We 
love it, and wouldn’t want to be anywhere else.” ▪

▴ The Waikato river
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I love getting feedback and 
questions from readers of this 
column.

It is a bit depressing how little 
actual change it seems to be driving, 
however. Here’s how a typical reader 
interaction works:

Reader: “Hey Damian, I just 
wanted to say thanks for all of the 
great advice in your last LawTalk 
column, it’s excellent and you’re 
really handsome.”

Me: “Why thanks, I think about 
working out sometimes, does it 
show? By the way, what changes 
have you implemented as a result 
of the column? I’d love to know how 
they’re working out?”

Reader: “Oh, none – my IT person 
says you’re full of shit, but I think 
the advice is great. High fives!”

Ok, maybe I embellished a bit, 
but you get the gist of it. The truth 
seems to be that you’re all too busy 
to actually follow any of the advice 
in this column and your ‘IT person’ 
is unlikely to let you change if you 
wanted to. It can also be too hard 
to know where to start.

So let me help you out – here’s 
something easy and inexpensive 
that you can do, but that will have 
outside benefits for your firm: 
switch to Google’s G Suite.

G Suite (previously known as 
Google Apps) is Google’s cloud-
based email, intranet, communica-
tions, file storage and productivity 
suite for business. It also does a 
whole lot of other stuff, but these 

PRACTICE

Why you’re not 
using G Suite
(And why you’re wrong)

BY DAMIAN  
FUNNELL

are the features that will change 
your world.

It is, in my professional opinion, 
simply peerless. It’s fast, reliable, 
inexpensive and, most importantly, 
it sucks way less than everything 
else on the market.

Now I know what your IT person 
is going to say – “Oh, we use Office 
365 (or a mail server, or whatever 
else they’re clinging to for dear life) 
and this is way better than G Suite”. 
I’m sorry, it’s tripe. Office 365 doesn’t 
hold a candle to G Suite.

I should be more diplomatic, but I 
can’t bring myself to do so. If you’re 
not using G Suite then I think you’re 
wrong.

The reason you’re probably using 
Office 365 or (even worse) your own 
mail server is because this is what 
your IT person is most familiar with 
and what they’re likely to make 
most money from. You’re using it 
for their benefit, not your own.

Let’s look at some of the key rea-
sons why you should switch your 
firm (or yourself if you’re on your 
own) to G Suite today:

Google Mail
Two words: Unlimited mailbox.

With Office 365 you are restricted 
to a 50GB maximum mailbox size 
(100GB if you’re on an enterprise 
plan). This might sound like a lot, 
but it’s not. I still see lawyers (or 
their support staff) having to delete 
email, remove attachments and 
otherwise waste their lives trying 
to keep their mailbox below their 

quota like it’s 1995 or something.
There are loads of other features (such as Google’s 

superior SPAM filter and webmail client) that make 
Google’s email platform superior to Microsoft, but this 
one truly matters.

Unless you have a legal reason to so, you should 
never, ever have to waste your life deleting emails or 
attachments.

Keep all of your email. Don’t delete any of it. My mail-
box is over 700GB in size and I have emails going back 15 
years, all of which are fully searchable in seconds. It costs 
us about $15 per month to have unlimited mailboxes on 
G Suite. How much is your time worth?

Google Hangouts
Google Hangouts gives you the ability to chat online, 
have voice calls or even high-definition multi-party video 
calls with anyone – internally or externally.

Office 365 comes with Skype for Business, but it’s 
much more difficult to set up and use and it’s a lot more 
onerous for people outside of your organisation to join 
your Skype calls.

Hangouts is ridiculously fast and easy to use and it 
drives huge improvements in efficiency. Want advice 
on a litigation matter? Instead of ringing around to see 
who’s available (regardless of whether or not they’re 
best to answer) why not send a hangout message to 
the entire litigation team asking for advice?

Sooner or later that message will be seen by everyone 
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in that team, irrespective of whether 
they’re online or offline, in the office 
or working from home, etc, when 
you send it. They can either respond 
in the group hangout and get a dis-
cussion going, or they can reply to 
you (or even a sub-group) directly.

Best of all, all of your hangout 
conversations can be easily saved 
in your mailbox for easy search and 
retrieval later.

I use Hangouts for video calls with 
customers all the time. Not only are 
video chats a lot more effective than 
talking on the phone, but I can also 
share files, share my screen and a 
bunch of other cool stuff. Yes, you 
can do these things with products 
like Skype, but Hangouts is just so 
much easier.

Google Drive
Google Drive provides unlimited 
file storage, plus a bunch of clever 
mechanisms for making those files 
securely available to you on a bunch 
of devices. You can share files with 
people outside of your organisation, 
as with Dropbox, etc, meaning you 
never have to worry about what 
version of a file a client is looking 
at again. With Google Drive you can 
all securely access the same file at 
the same time.

The Office 365 alternative is called 
OneDrive, but it’s not nearly as good, 
so almost none of my customers 
use it.

Making the switch
Switching to G Suite is easy and 
it can be done without you losing 
a minute of productive time or a 
single email.

We charge customers a flat rate 
of $50 per user to move them to G 
Suite and we’re unlikely to be the 
cheapest in town. ▪

Damian Funnell  damianfunnell@
choicetechnology.co.nz is a tech-
nologist and founder of Choice 
Technology, an IT services com-
pany and  panaceahq.com, a 
cloud software company.

The term, ‘legal operations’ or 
‘legal ops’, has crept into our col-
lective in-house consciousness in 
New Zealand over the last couple 
of years. Is it new?

That depends on where you live. 
Legal operations as a dedicated 
function within an in-house legal 
team is not a new concept or func-
tion to the wider world.

It is, however, a more estab-
lished function in the United 
States. Over the past three years, 
CLOC (Corporate Legal Operations 
Consortium), a global network of 
legal operations professionals, has 
seen its membership grow from 80 
to 1,000. Over 25% of these members 
are US Fortune 500 companies with 
established legal operations roles, 
some at a senior leadership level of 
the business.

It is an emerging function here 
in New Zealand. At the ILANZ 
Conference in Hamilton in May, 
we scheduled a number of legal 
operations sessions to bring more 
awareness to our delegates around 
this in-house function.

What is a ‘legal 
operations’ function?
I asked Stephen Mullins of lexvoco 
to describe the legal operations 
function for a person who has never 
heard of it.

He says it is a role or function 
which is focused on running the 
core operational elements of a legal 
function. These core elements are 
the people, the process and the 

IN-HOUSE

Legal operations: 
What it means 
for in-house
BY SIAN  

WINGATE

policy. It can be likened to the 
in-house version of a law firm 
practice manager.

Another great source of informa-
tion on this function is CLOC, which 
describes the function as one which 
focuses on the following:
• Setting an operational strategy for 

the legal function/team.
• Building a great team by 

automating and optimising 
workflows.

• Creating a technology roadmap.
• Implementing technology and 

processes to save time and money.
• Maximising resources by tracking 

and managing external and inter-
nal spend to deliver best value.

Is legal operations 
an established 
career pathway?
Mary O’Carroll, the Head of Legal 
Operations at Google Inc, and a 
passionate advocate of the legal 
operations function, told the CLOC 
Institute event in Las Vegas in April 
that, in the past two years she has 
met law graduates seeking her out 
to find how to get started as a legal 
operations manager.

However, she observed that there 
is still a lot of work to do to train 
people in this function at law school 
or university level. She also says that 
the ‘old school’ way of thinking that 
things do not need to change is a 
barrier to overcome.

It is an emerging career path in 
Australia, which will host its first 
dedicated legal operations confer-
ence in Sydney in September.

P R A C T I C E
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However, it appears that this 
career is still in its infancy here 
in New Zealand. The winners 
of this year’s Artemis Executive 
Recruitment In-house Innovation 
Award, the Mercury Legal Team, 
has recently appointed a legal 
operations manager, although, such 
examples are few and far between 
here.

Is there a benefit of 
having a dedicated legal 
operations function in 
an in-house team?
Stephen Mullins says the issue for 
most in-house teams is that they 
are very busy with little to no time 
to enact change. He believes that 
the benefit of engaging a team 
member dedicated to operational 
management is that it supplies the 
additional resource and the extra 
skill set.

At the ILANZ Conference, I chat-
ted with the General Counsel of a 
large New Zealand corporation who 
noted that there is often no shortage 
of ideas within legal teams on ways 
to improve. It is the implementa-
tion of these ideas that is the most 
common obstacle.

What kind of person becomes a 
legal operations manager?
A legal operations manager can be sourced from a variety 
of backgrounds. My research shows that they can be:
• Lawyers who have trained or adopted a legal oper-

ations mindset.
• Project managers.
• Legal executives.
• Private law firm practice managers who have moved 

across to in-house.
• Business analysts.
• Executive assistants.
The non-legal pathways into this function reflect that 
the skill set is to deliver the operational performance 
and management of an in-house team. This does not 
necessarily require a law degree.

Does an in-house legal team need a 
dedicated legal operations function?
Not necessarily. It is the mindset of a legal operations 
function that appears to be the necessity.

There are providers such as lexvoco who focus on 
coaching and training in-house lawyers to adopt a legal 
operations mindset. Lexvoco’s Stephen Mullins says that, 
“an in-house legal team can achieve huge efficiencies 
by adopting a legal operations mindset. The mindset 
of considering (a) what its people should be spending 
most of its time on to add value to its core business; 
(b) what processes can be implemented to enable the 
team to spend more time on the matters that are most 
important to it; and (c) what policies can be applied to 
protect this approach.”

There are also a range of legal 
operations platforms that can 
enable a legal in-house team to 
perform a legal operations function. 
Pragmatically, the team would need 
to appoint a champion to manage 
the platform and the input of 
content.

You can also educate yourself by 
using the resources available from 
institutions such as CLOC.

Do in-house teams need 
to completely change 
their way of thinking?
A complete change may not be 
needed. In-house lawyers are 
already evolving to become more 
adept at applying a design thinking 
mindset to their work. This mindset 
is one that focuses on the outcome 
for the recipient of the service.

The ‘user experience’ has become 
a common basis on which in-house 
counsel think about what they are 
offering and why.

Every year ILANZ reviews award 
finalist entries from legal teams 
which clearly show that this 
approach is being applied across 
our section of the legal profession.

During the UnSessions at the 
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ILANZ Conference we heard a 
variety of ways that our delegates 
approach the in-house legal ser-
vice: self-service portals, FAQs and 
simplified, easy access templates 
becoming the norm now.

The conference also heard from 
Jackie Floyd, General Counsel, 
Group Functions and Farm Source 
at Fonterra on how the dairy coop-
erative held a legal team hackathon 
to source fresh ideas about how 
to deliver a better legal service. 
James Hassall, General Counsel of 
Auckland Council, explained how 
he and his team identified changes 
needed by buying in a review from 
a new law firm.

Commentary from overseas 
senior counsel echo that this 
design thinking is required for a 
best in class in-house legal ser-
vice. Gabrielle O’Brien, Executive 
Manager of ILANZ, reflected in 
the last issue of LawTalk (June 
2018, page 80) that advice from 
Legal Counsel of Disney, Paris 
and other panel members at the 
joint Canadian Corporate Counsel 
Association (CCCA) Conference and 
In-house Counsel Worldwide (ICW) 
World Summit was that in-house 

This is in stark contrast in the US, where Sam observed 
by the sheer size of the attendance at the CLOC Las Vegas 
event that there is top-down pressure from American 
senior leadership teams and General Counsel for legal 
teams to evidence how they are adding value and to 
invest in a legal operations function to demonstrate this.

So, does our in-house community 
need to focus on legal operations?
‘Yes’ was certainly the message delivered by one of our 
keynote speakers at the ILANZ Conference, Mick Sheehy, 
formerly General Counsel at Telstra and founder of CLOC 
Australia, who delivered a talk on ’Setting a strategy 
for your legal department and turning innovative ideas 
into results’. He said that to do just that there are three 
essential ingredients: empower and encourage an 
innovation culture; have a legal operations function; 
and have an innovation agenda.

How will ILANZ support and lead the 
in-house profession in this space?
My takeaway from all of this is that ILANZ will continue 
its watching brief in this space. We will continue to 
harness as much information from New Zealand and 
overseas to supply information on legal operations. We 
will also ensure we continue to support our section of 
the profession by offering legal operations content at 
our national conference. ▪

Sian Wingate  sian.wingate@gmail.com is an 
in-house lawyer with Powerco in New Plymouth and 
was elected President of ILANZ in May

legal teams should be “spending 
5% of their time focusing on what’s 
new; ensuring that new technology 
was being pursued to meet a need 
rather than for its own sake and 
‘cool factor’; and not forgetting 
the basics – what value are you 
adding?”.

Will legal operations 
become an embedded 
function in the future?
It seems very likely.

Sam Kidd of LawVu told me that 
they are now delivering their legal 
operations platform across the US 
and Australia in addition to New 
Zealand.

Sam says the key difference he 
has noted between the US and New 
Zealand is the attitude toward the 
legal operations function. In New 
Zealand the only advocates for 
legal operations are ‘innovators’ 
who have to sell it up to a General 
Counsel or the senior leadership 
team. These advocates have to 
supply a business case to ‘sell’ 
the idea, obtain a budget and get 
approvals from above that legal 
operations is and should be a core 
function.

I N - H O U S E
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A decade ago, the Law Foundation took the far-
sighted step of establishing a specialist research centre 
at Otago University to study law and policy challenges 
for New Zealand arising from the adoption of new 
technologies.

At that time, technologies like artificial intelligence 
(AI) were only just beginning to emerge. Now AI is 
with us – more than 140 New Zealand organisations, 
including many government agencies, are working with 
or investing in AI.

It’s a complex new field with the possibility of signif-
icant public impact, but there is very little regulation or 
even best-practice guidance on its use. The risks have 
been illustrated in recent complaints about Immigration 
New Zealand’s use of an AI-based data profiling system 
to prioritise overstayers for deportation.

The Government is acting, and it is looking to the 
Foundation’s Otago-based research centre for help. In 
early May, the Digital Media and Government Digital 
Services Minister Clare Curran announced plans to 
formalise the Government’s relationship with the Law 
Foundation’s Centre for Law & Policy in Emerging 
Technologies, with the aim of accessing expert advice 
on the legal, ethical and policy issues surrounding AI, 
algorithmic analytics and other new technologies. Since 
then, we have been talking with officials about how the 
new relationship will work.

Data gathering
Dr Colin Gavaghan, the Centre’s Director, says the first 
step is gathering data to understand how and where 
algorithms are being used.

“There are certainly concerns – about bias and trans-
parency, but also just that money could be being wasted, 
people buying tools that aren’t any better than what we 
already have,” he says. “But we won’t have a clear sense 
of how concerned we should be until we have a fuller 
picture of what’s being used and how.”

There is also discussion on oversight and advice 
bodies. “It may or may not turn out that we need a 

FUTURE OF LAW

Foundation’s early 
investment in technology 
research bears fruit
BY LYNDA  

HAGEN

new regulator or a new set of laws 
– but as a first step, we think there’s 
a case for best practice guidance. 
If you’re a government department 
thinking of buying an AI system, 
there are questions you should be 
able to answer: can it be assessed 
for accuracy, is it value for money, 
is it transparent and challengeable 
or a ‘black box’?” says Dr Gavaghan.

Other issues arise around regu-
lation and legal remedies to reas-
sure the public about the use of AI 
tools. Experts are looking at the 
adequacy of existing New Zealand 
rules around this area, but are also 
looking at what other jurisdictions 
are doing – for instance, to the 
European Union, where the new 
General Data Protection Regulation 
(GDPR) will protect an individual’s 
right to an explanation of an auto-
mated decision, as well as requiring 
a level of human involvement in 
such decisions.

Further developments
There have been further devel-
opments since Ms Curran’s 
announcement. A stock-take of how 
agencies use algorithms to analyse 
people’s data has been announced 
by Ms Curran and the Statistics 
Minister James Shaw. Also, Otago 
University has established its own 
Centre for Artificial Intelligence 
and Public Policy, drawing on a 
number of existing AI initiatives 
at the university. The new centre 
will collaborate with the Emerging 
Technologies Centre, and draw on 

findings from the Law Foundation’s 
three-year Artificial Intelligence and 
the Law project, also based at Otago 
University and funded through the 
Foundation’s Information Law and 
Policy Project (ILAPP).

Dr Gavaghan says the new 
arrangement will be a multi-dis-
ciplinary hub involving computer 
scientists, philosophers, economist 
and other experts. “A multi-disci-
plinary approach is really vital in 
this area, as no one specialism can 
understand the full picture.”

All this is being complemented 
by the Law Foundation’s ILAPP 
fund which provided $2 million to 
investigate law, policy and ethical 
issues around the development 
of information technology. ILAPP 
has been operating for two years, 
providing new information and 
insights into current issues. More 
information about the work from 
ILAPP-funded projects can be found 
at www.lawfoundation.org.nz.

The findings from ILAPP projects 
and the current flurry of activity 
vindicates the Law Foundation’s 
decision to invest in studying new 
technology impacts all those years 
ago, long before their use became 
widespread. ▪

Ly n d a  H a g e n    l y n d a @
lawfoundation.org.nz is Executive 
Director of the New Zealand Law 
Foundation. Further information 
about the Law Foundation can be 
found at  www.lawfoundation.
org.nz
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FUTURE OF LAW

Non-traditional competitors 
increasingly prominent
US legal management consultants Altman Weil 
have released the results of their 2018 Law Firms in 
Transition Survey. The March/April 2018 survey of 
managing partners and chairs at law firms with 50 
or more lawyers received responses from 398 firms 
(49.7% of those polled).

One of the key findings was that, apart from traditional 
law firm competitors, 70% of firms were losing business 
to corporate law departments in-sourcing legal work. It 
is also revealed that 26% of firms had lost business to 
clients’ use of technology tools reducing their need for 
law firm services, and 16% were losing out to alternative 
legal service providers. The survey found that 9% of 
firms were losing work to the Big Four accounting firms. 
Among firms with over 1,000 lawyers, 27% were losing 
work to those accounting firms.

Altman Weil’s survey has now been conducted for 
10 years. It says in that time it has seen law firms 
recover from the Global Financial Crisis only to find 
themselves in a more volatile marketplace characterised 
by client demands for greater value at lower prices, 
non-traditional competitors taking market share and 
new technologies disrupting the status quo.

“Unlike the recession and its aftermath, the threat to 
law firms in 2018 is broader and more nuanced. It’s not 
just an economic threat. Now there are clear, systemic 
disrupters in play that pose a threat to the sustainability 
of the traditional law firm business model,” says Altman 
Weil survey co-author Tom Clay.

More details: The survey is available to download at 
www.altmanweil.com/LFiT2018

Law-Whiz: matching 
barristers with solicitors
By Craig Stephen
Law-Whiz, which has just launched in New Zealand, 
is a custom-designed platform that aims to connect 
barristers and solicitors.

The people behind the platform say it enables barris-
ters to increase their revenue without marketing, and 
solicitors to readily find available barristers with the 
right level of expertise.

Law-Whiz was created by April Arslan who has prac-
tised in commercial litigation in Australia for 20 years.

She says she had a vision to “make a difference” in 
the way lawyers conduct business across common law-
based legal systems.

Ms Arslan says Law-Whiz is designed to streamline the 

Developments

process for barristers and solicitors to check availability 
and brief the right barrister.

She gives the example of “James” an experienced bar-
rister who is marketing himself for work opportunities 
in the usual places without much luck.

Meanwhile, “Samantha” is a solicitor looking for a bar-
rister with qualifications and experience that James pos-
sesses. However, her requests to clerks comes to nothing.

“Law-Whiz bridges the gap,” says Ms Arslan, “saving 
them both time and money.”

On Law-Whiz everyone creates a profile then solicitors 
post available matters and Law-Whiz notifies barristers 
in their specialty. They then either apply for the brief or 
wait for invitations.

“Law-Whiz manages the rest and everyone benefits.”
Ms Arslan says under the platform there are no more 

marketing concerns to increase revenue for barristers, 
nor time management concerns or stress for solicitors.

Law-Whiz has a dedicated team of operators from 
application, development, production and marketing.

More details: Law-Whiz can be found at www.law-
whiz.com

I, robot…
We have created computers and robots as useful tools, 
but we have continued to develop them as far more – as 
devices that far outstrip our own capacities to decipher 
the mysteries of the Universe, says Louisiana State 
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University Associate Professor of 
Law Christine Corcos.

If we deliberately endow them 
with characteristics that mimic 
our own, if they develop those 
independently, or develop others by 
analogy allowing them to function 
in ways that mirror human activi-
ties, she says, can we continue to 
insist that we should treat them as 
property and that they should do 
our bidding?

In a paper for the Savannah Law 
Review, Associate Professor Corcos 
says novelists, film-makers and 
other popular culture artists have 
already considered this question for 
decades, if not centuries. She looks 
at some of the insights they have 
had into the issue which could pos-
sibly help in the developing subject 
of robot law.

More details: Corcos, Christine 
A, ‘I am the master’: Some popular 
culture images of AI in humanity’s 
courtroom (7 May 2018). Savannah 
Law Review. Available at SSRN: 
https://ssrn.com/abstract=3174825

driving evolution,” he says. “What’s 
remarkable, to my mind, is how 
pervasive this openness and willing-
ness to pull together is. It manifests 
in how legal ops professionals share 
and teach via CLOC, yes, but also 
in the way platform providers work 
closely with customers, how legal 
ops teams and their own stakehold-
ers unite around technologies like 
workflow automation to invent new, 
better ways of conducting business.”

Data and analytics: “Data-driven 
decision-making and a reliance on 
metrics may be standard operat-
ing procedure in many areas of a 
company,” Mr Hirner says, “but 
we’re still in the ‘revelatory’ stage 
when it comes to their potential for 
many corporate legal departments. 
Those that have mastered legal 
process analytics are finding new 
economies and enhancements for 
in-house operations and how they 
utilise and manage outside counsel.”

Cybersecurity:  This  is  an 
increasing concern with major 
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Five legal technology 
trends at CLOC
The annual CLOC Institute confer-
ence is now seen as the ultimate 
showcase for developments in legal 
technology. The Corporate Legal 
Operations Consortium (CLOC) is 
a networking organisation which 
brings together members of the 
burgeoning legal operations 
industry with a focus on optimis-
ing the delivery of legal services to 
businesses. To learn more about 
legal operations, check out Sian 
Wingate’s article on page 70. This 
year’s CLOC Institute in Las Vegas 
from 22 to 25 April was said to be the 
largest gathering of corporate legal 
professionals in the world.

Blogger Paul Hirner’s post on the 
Thinksmart blog captures many of 
the themes which struck other com-
mentators, particularly the collabo-
rative spirit which now permeates 
an intensely competitive industry. 
A brief summary of the five trends 
he identified:

Collaboration: “Collaboration is 

cybersecurity problems throughout the legal industry. 
Integration of cybersecurity best practices and protocols 
into legal technology platforms, such as workflow auto-
mation, will help in this, says Paul Hirner. CLOC leaders 
hope to generate a new industry standard for legal ops 
cybersecurity that can be embraced by all, he notes.

Technology as a tool for maturity: Every enterprise 
should ask ‘What does a strong legal ops function really 
look like?’ Mr Hirner says that question is part of a trend 
toward self-examination of what constitutes “maturity” 
and what technologies contribute to that growth.

Explosive expansion: “More and more resource provid-
ers were on deck at CLOC 2018, growing in number and 
variety as legal operations itself grows in acceptance and 
scope. The range of options available for legal ops teams, 
including technology options, is expanding so rapidly 
that it becomes more crucial to properly vet competing 
solutions and the vendors supplying them,” he says.

More Details: Paul Hirner, 5 legal technology 
trends we saw at CLOC 2018, https://thinksmart.
com/5-legal-technology-trends-cloc-2018/

Future Firm Forum speakers announced
Legal business adviser Simon Tupman’s annual 
Future Firm Forum will be held at Millbrook Resort 
in Arrowtown on 19-20 October. Now in its 11th year, 
the law firm leadership and management conference 
has attracted a range of international speakers on 
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issues around law firm development. David Sharrock, 
Principal of Melbourne firm Sharrock Pitman will discuss 
leadership and client service. Simon McCrum, of UK 
management consultancy McCrum and Co, will talk 
on the subject Foundation for your Future. Katherine 
Thomas, of Perth-based legal solutions provider Vario 
will talk on contract lawyers. A session on the need to 
change will be run by Jarrod Coburn and Erin Ebborn 
from Christchurch firm Ebborn Law. Te Radar will deliver 
the closing keynote address.

More Details: www.futurefirmforum.com/

Singapore law school wins 
AI research grant
The Singapore Management University School of Law 
has been awarded a National Research Foundation grant 
of S$4.5 million for a five-year research programme 
on the Government of Artificial Intelligence and Data 
Use. The School of Law will set up a new research 
centre to manage the project. There are three research 
streams: AI and Society, AI and Industry, and AI and 
Commercialisation, and the intention is to develop 
government- and industry-relevant strategies for the 
governance of AI and data use.

More Details: www.eurekalert.org/pub_releases/2018-06/
smu-sso060518.php

About those robots who are 
going to replace lawyers…
“I think that a lawyer replaced by a robot is less probable 
than a lawyer replaced by another lawyer with better 
technology. That is what we all should focus on,” says 
legal publisher and law firm strategy expert Holger 
Zscheyge. In an interview on the lawless.tech website, Mr 
Zscheyge referred to a report The Future of Employment: 
How susceptible are jobs to computerisation? published in 
2013 by Carl Benedikt Frey and Michael A Osborne of 
Oxford University. He noted that they tried to predict 
the probability with which humans will be replaced by 
robots in various professions.

“The probability for paralegals is indeed very high, 
94%. That’s because paralegals are handed predomi-
nantly repetitive, relatively easy tasks. Jobs, that can 
and will be taken over by technology,” he says. “The 
probability of lawyers being replaced entirely by algo-
rithms is only 3.5%, very low indeed. The probability 
for judges is somewhere inbetween – 40%.”

However, Mr Zscheyge says a machine without 
empathy cannot make a fair decision in a complex legal 
dispute, or where law collides with common sense. “A 
human judge would not hand a sentence to somebody 
for violating traffic regulations because a sick child had to 
be delivered to the hospital as quickly as possible. What 
algorithms can do is unbiasedly decide high volume 
matters where the decision is only a technical issue. This 
would greatly decrease the pressure courts are under 

all over the world and expedite the delivery of justice.”
More Details: https://lawless.tech/moscow-legal-techs-

holger-zscheyge-a-lawyer-replaced-by-robot-is-less-probable-
than-a-lawyer-replaced-by-another-lawyer-with-better-
technology/

The future for legal talent
Peerpoint, Allen & Overy’s business for consultant law-
yers, has released a report from a survey of over 1,000 
lawyers and law students entitled The Future for Legal 
Talent. Participants – mainly from the United Kingdom 
and Asia Pacific – were asked how they view their careers 
in the rapidly changing legal marketplace. Among the 
findings are:

The draw of partnership within private practice is less 
of a driver than might be expected, with 81% of current 
lawyers believing that many young lawyers entering 
the profession will feel that undertaking the path to 
partnership is not worth it.

Some 83% of respondents believed a lawyer starting 
out today will have a very different career experience 
to one who started 5-10 years ago. Key drivers of legal 
market change are seen as new technologies (70% of 
respondents), changing approaches to legal resourcing 
(56%), new business models (45%), and expectations 
for more control and flexibility (41%). Overall, 61% 
of respondents believed that new technologies will 

augment their careers, and 81% of 
students believed technology will 
free them up to focus on the more 
creative aspects of their roles.

Greater technology skills were 
seen by 61% of respondents as 
what they will need as a lawyer in 
the future, followed by a stronger 
personal brand and network (42%), 
further non-legal subject matter 
expertise (39%) and greater com-
mercial awareness (39%).

Peerpoint says the survey also 
showed that lawyers are not happy 
with what the industry is offering 
them by way of career progression. 
Lawyers are looking for alternatives 
to the traditional working structures 
of the profession. Of the respond-
ents, 57% would encourage their col-
league to pursue a career as a legal 
consultant, and 38% had considered 
it as an option for themselves. This, 
of course, is Peerpoint’s business, 
and the survey asks a number of 
consultancy-related questions.

More Details: The full report can 
be downloaded from www.peerpoint.
com. ▪
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Little is remembered of the 
grand jury of New Zealand now-
adays, but it existed within living 
memory – after 118 years of opera-
tion starting in 1844, the last grand 
jury sat in Gisborne on 28 November 
1961. As late as July 1961 a grand 
jury in Hamilton refused to permit 
a prosecution against an electric-
ity worker for failing to provide 
the necessary safety equipment 
and thereby causing the death of 
a worker.

Lawyers put up some considerable 
opposition to its abolition: Hardie 
Boys J (Senior) made his opposition 
publicly known, Auckland lawyers 
voted by a considerable majority for 
its retention and those in Dunedin 
were also opposed, although aboli-
tion was favoured in Wellington and 
Christchurch. Unfortunately, the 
reasons for this regional difference 
are not apparent, and there is no 
record of who voted for and against, 
although it would be reasonable to 
speculate that it was mostly defence 
counsel who favoured its retention.

What then was the grand jury? We 
are used to hearing the term only 
from across the Pacific, but in fact 
the grand jury existed at common 
law and was abolished in England 
only in 1948 – making New Zealand 
the last major hold-out except the 
United States, where its existence is, 
to a certain extent, constitutionally 
guaranteed.

A grand jury consisted of between 
12 and 23 members and was required 
to vet any serious prosecution in 
what was then the Supreme Court of 

The Grand Jury 
of New Zealand
BY GREG  

TAYLOR

magistrates might not have suffi-
cient distance from the authorities 
to do that job. Nevertheless, much 
effort and expense still had to be put 
into preparing for trial, for one never 
knew whether a grand jury would – 
as the phrase went – find no bill of 
indictment against one’s client until 
the first day of the criminal sessions. 
And, estimating the numbers very 
roughly, only about 10% of accused 
found themselves liberated by the 
grand jury without the need for 
a full trial. However, sometimes 
grand juries could bring a measure 
of common sense and mercy to the 
strict law; some dismissed charges 
of attempted suicide, for example, 
which a magistrate, bound by the 
law, could not do.

But the grand jury played a fur-
ther role besides this. When it was 
introduced into the law of New 
Zealand in 1844, on the insistence 
of the Colonial Office which saw 
early moves to dispense with the 
grand jury as implying that the 
petty jury could be dispensed with 
as well, there were no democratic 
institutions in New Zealand.

Platform for complaints 
and suggestions
For its first 10 years the grand jury, 
as an assembly of local notables – 
membership was usually restricted 
to people such as gentlemen, bank 
managers and small businessmen – 
regularly used the platform of pre-
sentments (public statements by the 
grand jury which were published in 
the newspapers) to make all manner 
of complaints and suggestions about 

New Zealand (now the High Court) 
to ensure that there was a prima 
facie case against the accused before 
it could be taken to the jury of 12 
(called the “petty” jury to distinguish 
it from the grand jury).

Twelve members of the grand 
jury had to agree on its decision, 
regardless of how many members 
it actually had. It sat at the start of 
criminal sessions and heard evidence 
only from the prosecution, and that 
behind closed doors and without 
any legal assistance. In early New 
Zealand there was often difficulty in 
simply finding a room in the courts 
big enough for so many people, 
and grand jurors often complained 
about their cramped accommoda-
tion – the room was sometimes so 
inadequate that, as Aristophanes has 
it in The Knights, βδέοντες ἀλλήλους 
ἀποκτείνειαν οἱ δικασταί (the jurors 
[almost] killed one another farting). 
In theory, until 1893 grand jurors 
could also initiate their own pros-
ecutions, although that happened 
only once as far as I know.

Grand juries varied considerably 
in the effort that they put into their 
task: some contented themselves 
with police evidence and the judge’s 
frequent suggestions in the address 
to the grand jury about which cases 
might need their special attention 
and which would not – mostly the 
emphasis was on the “not” – while 
others sat for days and conducted 
a most thorough inquiry.

The idea was that a citizens’ jury 
should vet cases before a person 
was subjected to the shame and 
expense of public trial, and that 
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public affairs in New Zealand. These were mostly about 
topics related to criminal law such as the state of the 
jails or the sufficiency of punishments, and even about 
private affairs such as people not branding their cattle or 
taking insufficient precautions against accepting valueless 
cheques. Up to the 1870s it was customary for the grand 
jury to visit the local jail to check on its standards, and 
often they made enlightened criticisms of it.

Judges, also in accordance with English tradition, used 
their addresses to the grand jury to remark upon the 
state of the world in general as well as to give directions 
of law. The state of the jails was a popular topic, but 
also legislative developments, and the topics raised 
over 118 years were almost innumerable. From time to 
time a serious public controversy was caused by judicial 
comments, if, for example, judges attacked the provincial 
system or expressed the view that a religious element 
was essential in state education.

Grand juries never quite got out of the habit of trying to 
right the ills of the world, and judges used the platform of 
directions in the same way as a judge today might give a 
major speech at a conference to influence public debate. 
In 1866, for example, Gresson J commissioned a report 

and judges usually reported back to the next session’s 
grand jury on what action had resulted from the previous 
grand jury’s ruminations.

Juries as a ‘fifth wheel’
There was always a considerable diversity of opinion in 
New Zealand about the utility of grand juries. The modern 
system of committals by magistrates was introduced, or 
at least received a legislative basis – for early practice is 
not always consistent or clear – in 1858, and from then 
on the grand jury was easily susceptible of attack as a 
fifth wheel, duplicating the functions of magistrates. 
But doubts about some magistrates, and the fact that 
they lacked judicial tenure until the late 1940s, blunted 
such attacks. Some magistrates committed too readily, 
making a further check valuable. Private prosecutions 
were occasionally brought without a regular committal. 
Many people, particularly in the 19th Century, also valued 
the presentment and the judge’s address to the grand 
jury as a means of ventilating concerns which no other 
method could exactly replace. And there were those who 
supported the independent review of prosecutions by 
citizens before trials commenced as a valuable safeguard 
which came relatively cheaply. Grand jurors themselves 
were sometimes annoyed at being taken from their usual 
occupations, but others valued the confirmation of their 
elite status, and – until 1878 when this perk was abolished 
– the freedom from the much more time-consuming and 
less prestigious service on the petty jury.

There was never a consensus in New Zealand on what 
grand juries were actually for – what problem they were 
meant to solve – and they could easily be painted as 
a holdover from more class-based and tradition-bound 
English society; but inertia and the realisation that they 
were occasionally useful and caused little delay or expense 
saved them for decades. In the 20th Century, various 
judges and Attorneys-General objected to the abolition 
of the grand jury and held the line until 1961; in that 
year, there was cross-party agreement on abolition, the 
Attorney-General, Ralph Hanan, was a convert and public 
attention was devoted to more serious reforms such as, 
and above all, the abolition of the death penalty. ▪

Greg Taylor  greg.taylor@rmit.edu.au is Professor of 
Law at the university of Adelaide; Honorary Professor 
of Law, Marburg university, Germany; and Honorary 
Associate Professor, RMIT university, Melbourne. 
He gratefully acknowledges that the research for 
this article was made possible thanks to a gener-
ous grant from the New Zealand Law Foundation. 
Other acknowledgements may be found in the full 
version of this article in (2018) 58 Am Jo Leg Hist 
227 (online at  academic.oup.com/ajlh/article-
abstract/58/2/227/4810359), which also contains 
numerous references.

from a medical practitioner detailing 
the deficiencies of the jail in Hokitika. 
His Honour read it to the grand jury, 
ensuring that it was published in full 
in the newspapers. Mount Eden Gaol 
was completed in 1865 after public 
pressure that included the request 
by the grand jury to the judge to 
investigate the previous jail, the 
presentation by the judge to the 
next grand jury of a report and the 
endorsement of it by the grand jury 
after long discussion – all these steps 
were reported in the newspapers.

While the volume of present-
ments made by the grand jurors 
decreased gradually after the cre-
ation of democratic institutions in 
the mid-1850s, they never wholly 
ceased, and even in the 20th 
Century grand juries would make 
public statements on the need to 
combat child sexual abuse, safety 
measures on the railways, amend-
ments to the gaming laws and the 
need to increase the penalty for 
car theft. Regularly, presentments 
were forwarded to the responsible 
government department for action, 
sometimes a change in policy or 
even in legislation resulted from 
the grand jury’s expostulations, 
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The Health Quality & Safety Commission (HQSC) Board is seeking one 
member with senior legal experience to join the Family Violence Death 
Review Committee. 

It would be advantageous to bring experience in Māori and/or Pasifika 
frameworks for preventing violence within whānau.  

We are seeking a candidate with:

Call for Nominations/Applications for the 
Family Violence Death Review Committee

To nominate a candidate, or to apply directly, please contact 
Dez McCormack for the forms at dez.mccormack@hqsc.govt.nz
Nominations/Applications close: Monday 23 July, 2018 at 5pm

• senior legal experience
• commitment to the issue of family violence
• wide professional or cultural networks
• personal integrity and ethical behaviour
• accomplished written and oral skills

• ability to contribute  
constructively

• critical appraisal skills
• wide life experience
• respect of peers

Sinclair, David Douglas 
Would any lawyer holding a will for the above-named, 
late of 57 Stout Street Gisborne or 15a Jillet Street, 
Titahi Bay, Porirua, Wellington, who died on the 14th 
May 2018, aged roughly 57 years, please contact 
Moana Sinclair:
 moana@tehaalegal.co.nz 
 06 364 5504
  PO Box 138, Otaki 5542

Pickering, Paki James 
Would any lawyer holding a will for the above-named, 
late of Palmerston North, Maintenance Supervisor, 
born on 20 April 1957, who died on 12 May 2018, 
please contact Nicholas Tait:
 nick@innesdean.co.nz 
 06 952 3262
  PO Box 43, DX PP82510, Palmerston North 4440

Howard, Arthur Robert 
Would any lawyer holding a will for the above-named, 
late of Auckland, Retired Architect, born on 28 
September 1940, who died on 15 September 2017, 
please contact Letizea Ord of Ord Legal:
 letizea@ordlegal.co.nz 
 04 472 0777
  Ord Legal, PO Box 10909, Wellington 6143

Pene, Fred Shon 
Would any lawyer holding a will for the above-named, 
late of Hamilton, who died on 4 March 2018, please 
contact Carolyn Wilson, Legal Executive:
 cwilson@mmclaw.co.nz 
 07 377 8464
  Malcolm Mounsey Clarke Lawyers, PO Box 

516 - DX KP37071 

Fiefia, Maile Puna 
Would any lawyer holding a will for the above-named, 
late of 170 Warspite Avenue, Waitagirua, Poriria, 
Labourer, born on 29 May 1963, who died on 7 March 
2018, please contact Tae Tu’ inukuafe:
 tunaula@gmail.com 
 0294749306
  346 Karori Road, Karori, Wellington 6012 

Komene, Joby Vincent Jaunui 
Would any lawyer holding a will for the above-named, 
late of 48 George Street Moerewa, born on 1 June 
1956 at Kawakawa, who died at Whangarei Hospital, 
Whangarei 6 March 2018, please contact Simone 
Scully, Palmer Macauley Lawyers Kerikeri:
 simone@pmlaw.co.nz 
 09 407 0000
  PO Box 576 Kerikeri 0245 

Newman, Ross Warren 
Would any lawyer holding a will for the above-named, 
late of 133 Old Onerahi Road, Whangarei, Engineer 
born on 29 January 1964 who died on 18 October 
2017, please contact Maree Kelly, Legal Executive 
of Marsden Woods Inskip Smith:
 mareek@mwis.co.nz 
 09 438 4239
  PO Box 146, Whangarei 0140 

Rhodes, Patrick Walter 
Would any lawyer holding a will for the above-named, 
who died on 25 December 2017, please contact 
Rebecca Sexton, Nolans:
 RebeccaS@nolans.co.nz 
 06 867 1209 or fax 06 867 9835
  PO Box 1141, Gisborne, 4040; DX LP78501 

Wilson, Allan Rintoul 
Would any lawyer holding a will for the above-named, 
late of Rangiora, Retired, born on 18 March 1945, 
who died on 6 June 2018, please contact India Haus, 
Trollope & Co Lawyers:
 india@tc.legal 
 03 595 0710
  PO Box 20, Christchurch 8140 

Scott, Andrew lucky (Scott, Andy) 
Would any lawyer holding a Will for the above-
named, late of 36B Waingaro Road, Ngaruawahia, 
Retired, born on 15 October 1942 who died on 20 
May 2018, please contact Johan Niemand:
 johan@nplaw.co.nz
  07 959 1818
  PO Box 1028, Hamilton 3240 

Will 
Notices

Fiefia, Maile Puna 
Howard, Arthur Robert
Johnston, Kaine Arana Hone
Komene, Joby Vincent Jaunui
Newman, Ross Warren 
Pene, Fred Shon
Pickering, Paki James
Rhodes, Patrick Walter
Scott, Andrew Lucky (Scott, Andy) 
Sinclair, David Douglas
Wilson, Allan Rintoul

C L A S S I F I E D S  ·  W I l l S

Johnston, Kaine Arana Hone 
Would any lawyer holding a Will for the above-
named, late of One Tree Point, Northland,  who died 
on 16 October 2016, please contact Joelle Pritchard:
 Joelle.Pritchard@RiceCraig.co.nz
  09 295 1700
  PO Box 72-440, Papakura 2244 
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McCaw Lewis is a long-standing Waikato law firm, assisting 
clients in six key areas – commercial, property, Māori legal, 
dispute resolution, workplace law and asset planning. 

We are looking for a great lawyer to join our experts in the 
commercial, property and asset planning teams. The role 
would largely involve the preparation of various property, 
commercial and asset planning documents as well as 
handling commercial and property transactions.

The ideal candidate for this role will have the following 
qualities:
• Excellent written and oral presentation skills;
• Strong time management and organisational skills;
• The ability to work well in a team; and
• A desire and willingness to learn.

This is an opportunity to be part of a caring, experienced 
and well established firm with exciting project work, valued 
clients, good people and great opportunities. Come join the 
whānau and enjoy life in the Waikato.

LAWYER (0 – 2 YEARS PQE)

Please submit your CV and cover letter to Chris Wano  
at chris.wano@mccawlewis.co.nz

For a confidential discussion about this outstanding role, please contact: 
Gerald Lange (09) 358 2121, 027 243 1009   
Email: gerald.lange@careerprofessionals.co.nz
www.careerprofessionals.co.nz

 Full Service, Multi-Office Commercial Law Firm
Asia Pacific Legal 500 Ranked

Strong Client Base, Great Culture and Focus On Growth

This firm has a great reputation nationally and advises some of New Zealand’s 
leading businesses and global companies. Many of its corporate / commercial 
partners are experts in their fields, with top tier and international experience. 
The firm has been experiencing exceptional growth and is poised for further 
expansion.

As part of its strategic plan, the firm is looking to add to its growing Auckland 
corporate/commercial team. This is an exciting opportunity for a lawyer at 
partnership level or on the cusp of partnership looking to take that next step up.

You
• Technically strong
• A good client following
• A capable and proven business developer
• A team player

The Firm offers you
• A dynamic, supportive and friendly team
• Excellent infrastructure
• A growth environment
• A balanced lifestyle in a strongly progressive practice

PARTNERSHIP OPPORTUNITY 
CORPORATE / COMMERCIAL

GROVE
DARLOW

& PARTNERS

SOLICITOR — 
COMMERCIAL LITIGATION
4-6 years PQE — Auckland CBD

For almost 40 years our firm has developed and maintained a 
position at the premium end of the legal profession, providing 
specialist legal advice and counsel in civil litigation and commercial 
transactions.
Our lawyers are all highly experienced, providing litigation 
and strategic advice to our commercial clients nationally and 
internationally. Our client base includes financial institutions, 
construction firms, manufacturers and distributors, travel 
companies, Maori commercial entities, body corporate and property 
management companies, accounting and business advisory firms. 
We have a proud record of robust and effective litigation and 
commercial practice.
We offer candidates an exceptional working environment, 
autonomy, and an ability to spend time on their feet in court. The 
work is diverse, highly commercial, complex, challenging, and well 
suited to individuals who look to make a meaningful contribution 
to the matters they work on.
If you:
• wish to further your skills as an advocate;
• have an excellent academic record;
• genuinely love being a litigation lawyer and enjoy having client 

contact;
• are interested in working on a wide range of commercial litigation;
• are wishing to develop your own litigation practice;

Send your academic record and CV to:
Maree Cornish – Practice Manager

Grove Darlow & Partners
mareec@grovedarlow.co.nz

PROFITABLE AUCKLAND BASED  
PRIVATE PRACTICE FOR SALE

Private and commercial clients (local and overseas) with 
solid repeat revenue. 

Plenty of opportunity for growth. 

Principal willing to remain on for reasonable period to 
ensure smooth handover.

Please contact the advertiser, in confidence, at:
▶ Confidential Advertiser No. 18-3 (c\- Christine Wilson)
    email: christine.wilson@lawsociety.org.nz

Senior Solicitor (6+ PQE) opportunity to join our busy general 
practice suburban law firm. With two offices in West Auckland 
this two-partner Firm has a thriving, modern and down-to-earth 
practice assisting Mum and Dad clients, Trusts and SME’s. Are 
you confident networking and generating new leads? Can you 
work autonomously using your broad general skill set? This could 
be the opportunity for you! Take the step to join this growing 
practice as this role offers partnership potential.

The terms of employment will be negotiated to reflect the 
experience and ability of the successful applicant. 

WEST AUCKLAND LAW FIRM 
GENERAL PRACTICE

Applications to nina@joanwatson.co.nz by 27 July 2018.
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As the Wellington Crown Solicitor’s office we undertake criminal 
prosecutions, regulatory enforcement and litigation for the Crown. 
We have expanding civil litigation, public law, and professional 
disciplinary practices acting for a wide range of Crown and other 
entities.

We have two vacancies:

Civil Litigator – We are looking for an exceptional litigator, with 
4+ years’ experience, to work alongside one partner in our civil 
litigation and public law practice. The type of work includes 
commercial disputes, administrative law advice, and human rights 
litigation.

Crown Prosecutor/Litigator – We are seeking a solicitor, with 
up to 4 years’ litigation or ideally criminal law experience, to work 
across our client base.

Both roles require candidates who have strong written and oral 
communication skills, are conscientious and resilient, are able 
to work with minimal supervision, are able to manage their own 
workload effectively, and have a demonstrated ability to relate 
well to a wide range of people. Sound decision making on legal 
and procedural matters is essential.

Wellington
Civil Litigator (4+ years’ experience)

Crown Prosecutor/Litigator (up to 4 years’ experience)

Applications should be e-mailed to bmp@lcc.co.nz by 16 July 
2018 and include a covering letter identifying the role being 
applied for, a CV and academic transcript.  No agencies.

AML/CFT CDD Platform

Are you aware of you AML/CFT 
obligations for verifying your client’s IDs 
and Proof of address?

CFML can provide for you a platform that 
will verify your client’s IDs and address’ 
and manage these in a register for audit 
purposes.

The CFML CDD Service is in an easy 
to understand format and can also be 
‘white-labelled’ with your own company 
branding

For more information please contact 
CFML 

 
Email:    cdd@cfml.nz
Phone:  09 320 0956

•

•

•

•

SHORT PATH TO PARTNERSHIP

Profitable boutique
Auckland CBD

Join a firm without corporate structures and enjoy a more 
familial approach.
This boutique commercial/commercial property firm emphasises:
• Rewarding and challenging work 
• Quality clients of long standing  
• Focus on solutions
• Engaged staff fully supported by active mentoring and innovative 

technology
• Supportive team environment.

The highly-regarded partners have built the client base over 20+ 
years, representing a range of well-known businesses and high-
net-worth individuals. 

Are you:
•  A commercial or commercial property lawyer at or near senior 

associate level
• Experienced in large or mid-tier firms
•  Ambitious and committed to moving your career up a level?

Here’s a chance to join a collegial boutique that wants to bring 
another partner on board (now or within 3 years, depending on 
experience).

For further information, please contact John Clark 
(representing the firm). 
Phone: 09 - 623 4030 or 027- 441 5070. 
Email: john@johnclark.nz

WELLINGTON // SOLICITOR OR SENIOR SOLICITOR 
PROPERTY

Buddle Findlay is one of New Zealand’s top law firms with offices in 
Auckland, Wellington and Christchurch.  We are a progressive, dynamic 
firm at the forefront of the legal profession.

At Buddle Findlay, we believe that our business is as much about people 
as it is about the law.  That is why we’ve created a culture where people 
can thrive both personally and professionally. 

Our Wellington office is currently looking for a Solicitor with 3 to 6 years’ 
post qualification experience within the property and construction 
market.  We also require experience in the negotiation and documentation 
of commercial property transactions, leasing agreements including 
development, property and construction contracts.

Our team advises private and listed companies, utilities, multinationals, 
local and central government bodies, financiers, education institutes, 
DHB’s, Crown entities, developers and private investors.

We are offering you the opportunity to set yourself up in an intellectually 
challenging and fast paced environment working with a supportive team 
of experts in their field across our three national offices.  If you are a highly 
motivated self starter who is able to provide pragmatic and client-focused 
solutions, then we would like to hear from you.

In return you’ll be part of a supportive environment in a firm that offers 
comprehensive training and a competitive remuneration and benefits 
package.

To find out more about this position please contact Margot Elworthy, 
Human Resources Coordinator, on 04 462 0835 or to apply please email 
your cover letter and CV to recruitment@buddlefindlay.com.
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CPD Calendar

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIL LITIGATION

EVIDENCE AND TRIAL 
PREPARATION

  
3 CPD hours

Chris Patterson This practical workshop covers the core skills of evidence, 
proof and factual analysis (EPF), as well as approaches to 
investigations, the development of case theory and how to 
manage the paperwork associated with any case. A must for 
all litigators. 
Please note: the workshop takes place on a Saturday 
morning and is limited to 25 participants – register soon!

Auckland

Wellington

Christchurch

Dunedin

1 Sep

8 Sep

17 Nov

24 Nov

INTRODUCTION TO CIVIL 
LITIGATION SKILLS

  
9 CPD hours

Nikki Pender
Paul Radich QC
Pru Steven QC
James Wilding

This workshop is an excellent opportunity for recently 
admitted practitioners to develop practical skills in civil 
litigation in an intense small-group workshop. You will learn 
how to handle a single fi le from beginning to end, be able 
to identify and understand the various steps in the process, 
develop the practical skills you need to handle this and a 
range of other litigation fi les, competently and confi dently.

Wellington

Christchurch

15-16 Oct

26-27 Nov

COMPANY, COMMERCIAL AND TAX

TAX CONFERENCE

  
6.5 CPD hours

Chair: 
Denham Martin

This year’s NZLS CLE Tax Conference, chaired by Denham 
Martin, will o� er sessions focused on the most relevant tax 
developments and issues for lawyers, whether tax specialists 
or commercial or private client advisors, to ensure you keep 
abreast of the tax developments a� ecting your clients.

Auckland 6 Sep

CRIMINAL

DUTY LAWYER TRAINING 
PROGRAMME

  
11* CPD hours

Local Presenters Duty lawyers are critical to the smooth running of a District 
Court list. Here is a way to gain more of the knowledge and 
skills you need to join this important group. This workshop is 
made up of several parts.

*CPD hours may vary, see website

Various Aug-Nov

YOUTH ADVOCATES
CONFERENCE

  
13 CPD hours

Chair: 
Clare Bennett

Youth Advocacy is rightly considered a specialist area of 
practice. This conference for appointed Youth Advocates 
will provide a great opportunity to keep up to date with 
developments in this specialist area and to further develop 
your skills and knowledge. Speakers include judges, lawyers, 
medical professionals and more.

Auckland 27-28 Aug

FAMILY

THE FUTURE OF FAMILY 
LAW – KEYNOTE
LADY HALE

  
6.5 CPD hours

Chair: 
Prof Mark Henaghan

A once in a lifetime opportunity to hear Lady Hale, President 
of the Supreme Court (UK) on the future of family law. Lady 
Hale will be joined by an elite line-up of speakers who will 
give their perspective on the future direction of family law, 
highlighting the issues and challenges from a diverse range 
of viewpoints.

Auckland 20 Sep

GENERAL

KUA AO TE RĀ: 
MĀORI CULTURAL 
DEVELOPMENT FOR 
LAWYERS

  
6 CPD hours

Te Amohaere Morehu
Te Arepa Morehu
Alana Thomas
Apimaera Thomas

This one day workshop is designed to enhance your ability to 
connect with Māori who you may be working with as clients, 
stakeholders, partners or in another capacity. By attending 
this workshop you will have greater confi dence engaging 
within te Ao Māori environments and be able to provide a 
working environment ideal for developing and embracing 
productive, successful and enduring working relationships.

Wellington

Auckland

23 Jul

24 Jul

CONFLICTS OF INTEREST

  
1.5 CPD hours

Jenny Cooper QC
Victoria Heine

Confl icts of interest give rise to legal and ethical issues in 
a variety of contexts including judicial and quasi-judicial 
decision-making, legal and professional advice, commercial 
ventures, trusts, and public administration. This webinar will 
take a practical approach in considering some of the key 
issues, safeguards, and remedies.

Webinar 26 Jul

MEDIATION FOR 
LAWYERS PART A –
UNDERSTANDING 
MEDIATION

  
14.5 CPD hours

Virginia Goldblatt
Adam Lewis

Mediation knowledge and skills are an increasingly important 
adjunct to legal practice. Many more clients are taking disputes 
to mediation (because it works) and the more that legal 
advisers know about how it works the better. In addition, 
practice as a mediator extends the service that lawyers can 
o� er the public.

Wellington 12-14 Oct

PROGRAMME PRESENTERS CONTENT WHERE WHEN

GENERAL

AN INSPIRATIONAL 
CAREER – KEYNOTE 
LADY HALE

  
6 CPD hours

Chair: 
Kathryn Beck

A once-in-a lifetime opportunity to hear Lady Hale, President 
of the Supreme Court (UK).
The conference will be chaired by Kathryn Beck and will have 
as its theme a focus on stories of success and inspiration. 
Lady Hale, a champion of gender equality and diversity, 
and the fi rst woman Law Lord and justice of the Supreme 
Court will present the keynote address. An unprecedented 
line up of inspirational women will join Lady Hale on the 
programme. This is a remarkable once-in-a lifetime event and 
should not be missed.
Please note: numbers are strictly limited.

Auckland 21 Sep

PRACTICE & PROFESSIONAL SKILLS

TRUST ACCOUNT 
SUPERVISOR TRAINING 
PROGRAMME

  
7.5 CPD hours

Philip Strang To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and pass 
all assessments. The training programme consists of self-study 
learning modules to help you prepare for assessment.

Hamilton

Wellington

Auckland

Christchurch

19 Jul

13 Sep

13 Nov

22 Nov

SMART BUSINESS 
WRITING – MORE 
CLARITY, LESS TIME!

  
7.5 CPD hours

Ralph Brown A workshop vital for lawyers at all levels, support sta� , 
indeed, anyone wanting to improve their writing skills.
You’ll learn a writing and editing method you can use for 
life and as a result, spend less time writing, editing and 
explaining to clients what you meant. In turn this will help 
to build better relationships for you, your clients and the 
business.

Christchurch 15-16 Aug

STEPPING UP – 
FOUNDATION FOR 
PRACTISING ON OWN 
ACCOUNT 2018

  
18.5 CPD hours

Director: 
Warwick Deuchrass

All lawyers wishing to practise on their own account whether 
alone, in partnership, in an incorporated practice or as a 
barrister, will be required to complete this course. (Note: 
From 1 October 2012 all lawyers applying to be barristers sole 
are required to complete Stepping Up.) Developed with the 
support of the New Zealand Law Foundation.

Wellington

Auckland 3

20-22 Sep

8-10 Nov

MEDIATION PART B – 
EDUCATION DISPUTES 

  
15 CPD hours

Virginia Goldblatt
David Patten
Denise Evans

This workshop has a special focus on, and is tailored to, the 
specifi c kinds of disputes that are typically encountered in 
the education sector. Participants will practise skills, and 
complete an assessment exercise, leading to a certifi cate of 
achievement.

Wellington 24-26 Aug

TRUST ACCOUNT 
ADMINISTRATORS

  
4 CPD hours

Philip Strang How do you keep a trust account in good order? This practical 
training is for new trust accounting sta� , legal executives, 
legal secretaries and o�  ce managers.

Auckland

Hamilton

19 Sep

20 Sep

PROPERTY

RESIDENTIAL PROPERTY 
TRANSACTIONS

  
13 CPD hours

Lauchie Griffi  n
Nick Kearney
Michelle Moore
Duncan Terris

This small group intensive workshop guides you step-by-step 
through the conveyance of a fee simple residential dwelling, a 
cross lease dwelling and a unit title property.

Christchurch

Wellington

Auckland

Hamilton

16-17 Jul

30-31 Jul

13-14 Aug

27-28 Aug

IN SHORT

ADVOCACY ETHICS –
DISQUALIFYING 
CONFLICTS AND OTHER 
CURRENT TOPICS

  
2 CPD hours

Paul Collins
Tim Mullins

Independence of judgement and freedom from compromising 
infl uences or loyalties are essential to courtroom advocacy. 
So too is knowledge of acceptable conduct in litigation. This 
seminar will explore the current law in this area, including the 
circumstances in which a lawyer may be disqualifi ed from 
acting in litigation and the requirements of an advocate as an 
o�  cer for the court. 

Auckland 3 Jul

COSTS IN CIVIL 
LITIGATION

  
2 CPD hours

Rowan Butler
Sean McAnally

Costs are an issue which invariably confront almost every civil 
litigator, and although they are considered in virtually every 
case, they continue to pose unexpected and, at times, di�  cult 
questions. This seminar will provide you with an overview of 
the general principles underpinning costs and also adopt a 
practical focus in considering some specifi c and recent issues 
in this area.

Auckland 24 Jul

Online registration and payment can be made at: 
www.lawyerseducation.co.nz

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.
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PROGRAMME PRESENTERS CONTENT WHERE WHEN

IN SHORT

HIGH COURT RULES

  
2 CPD hours

Austin Forbes QC
Kelly Paterson

This seminar will provide advice for the busy practitioner 
on key matters to be mindful of when bringing a case in the 
High Court. It will focus on new developments relating to the 
rules, issues emerging from recent cases and the practical 
implications fl owing from these that need to be taken into 
account when you are representing a client in a High Court 
proceeding.

Christchurch 31 Jul

SENTENCING

  
2 CPD hours

Kerryn Beaton
Liz Bulger

Sentencing matters can prove to be extremely complicated 
and by law must take account of a range of considerations, 
some of which may be in confl ict, including; the seriousness 
of the o� ending, the interests of the victim, consistency 
with sentences imposed for similar o� ending, and the 
personal circumstances of the o� ender. This seminar will 
take a practical approach in looking at the key issues and the 
implications of recent developments in this area and will help 
ensure that you are able to achieve the best possible results 
for your clients.
Registrations open 4 July

Christchurch 8 Aug

PROPERTY 
TRANSACTIONS – GST

  
2 CPD hours

Catherine Francis
Eugen Trombitas

Errors in dealing with  GST on property transactions are 
very common, and mistakes can be expensive and di�  cult 
to fi x.  Compulsory zero-rating of land has shifted the GST 
risk on land transactions away from Inland Revenue to the 
transacting parties.  Several land GST cases (some involving 
Inland Revenue, some just between vendors and purchasers) 
have gone to court and many have been settled out of court 
This seminar will adopt a practical focus in examining key 
potential pitfalls to avoid to help you mitigate against issues 
arising and in outlining steps that you can take to help protect 
your clients.
Registrations open 5 July

Auckland 9 Aug

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz

Registrations now open! www.lawyerseducation.co.nz 

The Conference Opportunity of a Lifetime!

LADY HALE
PRESIDENT OF THE SUPREME COURT UK

Keynote Speaker – two events
• The Future of Family Law

20 September 
 – Auckland & live stream

• An Inspirational Career
21 September 

 – Auckland & live stream

Please note: numbers are strictly limited
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C O U R T F A L L A C I E S

Across
1 * Object to match play (8)

5 Taxi to Loire breaking Queen 
Anne's leg (8)

11 The dirt is blue (3–4)
12 Suggested Burton has 
swallowed Edward Bear? (9)

13/34 * Revolutionary computer of 
wind and wave (12)

14 Director of a 1941 film punned 
on by 6 35, to whom Swigert 
reportedly reported a problem (6)

15 * Spy a connection (4)

17 * Confined to a lightweight 
series of books (9)

19 One William Pitt's description 
of the audience for 6 35's earlier 
work? (7)

20 * Gambling the chamber is 
unoccupied (7,8)

25 Single people have time for a 
scrap (7)

27 Incapable of adding 2 plus 2 to 
get 5 (7,2)

29 Lurking in the corner dairy – a 
Trekkie, perhaps? (4)

30 * More dry than 19 spy? (6)

31 I express my attraction to 
metrical feet (5)

33 (* when placed after C7) Pilgrim 
t-tangler? (9)

34 See 13
35 See 6 Down
36 The Old Gulf State Railway 
Volunteers (8)

Down
1 Likes shocks boxing weaklings (8)

2 Hairy women on the body starting 
to wax (3,4)

3 Shadow cast by a grand tower (5)

4 Frenzy about church almost being 
origin of Condon's candidate (9)

6/35 Injustice was created by 
him from a worthy notion: "Whizz 
evenly around!" (7,8)

7 Frosty reception for the Ancient 
Mariner? (4)

8 Expose pa, say, and beat (9)

9 Start of school holidays? Drop a 
foot and take in a bird – at last – an 
early layer (8)

10 * Not bright raising some royal 
with those heard to swear in French 
crime drama (8,7)

16 Polish up déjà vu (nothing odd 
there!) regarding "The Office" (6)

18 Place hands in argon solution (6)

21 Hun, 30, styled soft fur beneath 
pelt (9)

22 One French priest, capable and 
infallible (9)

23 Superb trim and cut (8)

24 * "Professor, try Maori 
translation!" (8)

26 Time Garfunkel's allowed a 
canapé (7)

28 Poet gets a megabyte for rare 
pet (7)

31 Maya smiles at support (1–4)
32 Tom's reply to Maya's pained 
interjection? (4)

A New 
Zealand 
Legal 
Crossword
SET BY MĀYĀ

Solution to June 
2018 crossword
Across
1. Cambridge, 6. Adele, 
10. Harassment, 11. Vape, 
12. Kylie, 13. Frissons, 15. City Hall, 
16. Gender, 18. Gauche, 20. Equality, 
22. J M Barrie, 24. Penny, 26. Stet, 
27. Mothers' Day, 28. Court, 
29. Fallacies

Down
2. Analytica, 3. Beatify, 
4. Inst, 5. Gleeful, 7. Davison, 
8. Lupin, 9. String out, 14. Hate 
Crime, 17. Extenuate, 19. Charter, 
20. Electra, 21. Loessic, 23. MeToo, 
25. Bell 

LIFESTYLE

The answers to the starred clues relate to the (23) works of 6 35

l I F E S T y l E
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S N A P S H O T

Just two barristers were given New 
Zealand work visas in the year to 31 March 
2018, according to Immigration New 
Zealand.

Coffee-making is obviously a far more 
enticing reason to seek to work in New 
Zealand, with 109 baristas approved for 
work visas in the same period (with 19 
applications declined).

The data is shown in Immigration New 
Zealand information on the recorded occu-
pations of work visa principal applicants.

In the year to 31 March 2018, work visa 
applications from eight solicitors were 
approved, while none were declined. This 
was down from 15 successful applications 
in the previous year.

Work visa applications from legal pro-
fessionals make up a very small proportion 
of those received each year. Over the past 
10 years the most applications approved 
for solicitors was 18 in both the 2008/09 
and 2009/10 years.

Legal secretary applications are more 
common, with 18 approved in 2017/18 and 
one declined.

It seems that applications for work visas 
by judges have the best chance of all of 
succeeding, without a single application 
having been declined over the last decade. 
Not all that many judges have sought work 
permits, though.

Over the last decade, Immigration New 
Zealand shows a total of 1,363,248 applica-
tions for work visas. Of these, 77,933 (5.7%) 
were declined. There were just 639 applica-
tions over the period by legal professionals, 
with 19 (3.0%) declined.

For the record, 643 baristas have had 
work visa applications approved in the 
last decade, with 104 declined.

SNAPSHOT

More baristas than barristers…
BY GEOFF  

ADLAM

Principal applicants for work visas, from year 
to 31 March 2008 to year to 31 March 2018

Occupation Approved Declined Total

Barrister 30 2 32

Judge 31 0 31

Judicial and other legal 
professionals nec

98 3 101

Law clerk 53 1 54

Legal executive 83 6 89

Legal secretary 197 5 202

Solicitor 128 2 130

All Occupations 1,285,315 77,933 1,363,248

Principal applicants for work 
visas, year to 31 March 2018

Occupation Approved Declined Total

Barrister 2 0 2

Judge 2 0 2

Judicial and other legal 
professionals nec

7 0 7

Law clerk 5 0 5

Legal executive 6 2 8

Legal secretary 18 1 19

Solicitor 8 0 8

All Occupations 67,287 8,086 75,373

The New Zealand Council of Legal Education’s latest annual report, 
for the 2017 calendar year, states that there were 149 applications 
from overseas to practise in New Zealand during 2017. This was 
a record high, beating the high of 135 in 2008. In 2016 there were 
126 applications, while there were 95 in each of 2015 and 2014. The 
applications in 2017 came from 26 different countries.

The Council’s overseas qualifications assessment system involves 
examination of the credentials of overseas law graduates and 
practitioners through a process of analysis and written assessment, 
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S N A P S H O T

practising certificate holders in London (50.4% of total). The next 
most popular city is Sydney (73 lawyers, 10.0% of total).

It’s important to point out that many more New Zealanders 
are working as lawyers outside of New Zealand, but they have 
chosen not to retain a New Zealand practising certificate. Research 
published by the English magazine The Lawyer in March 2017 
found that 80% of the UK-based New Zealand lawyers who 
responded planned to return home at some stage. This was the 
highest proportion of any of the countries in the survey of over 
400 foreign-born lawyers. Of the New Zealanders, 5% said they 
had not enjoyed their time working in the UK, while 82% had 
enjoyed it “to some degree”.

New Zealand practising certificate 
holders overseas, 6 June 2018

Country Practising certificates

England 433

Australia 110

Singapore 46

Hong Kong 43

Dubai 27

united States 19

China 12

Abu Dhabi 11

Germany 8

Netherlands 8

Channel Islands 8

verification of qualifications, and notifi-
cation and liaison with candidates and 
sometimes universities.

New Zealand lawyers abroad
The New Zealand Law Society has been 
able to issue New Zealand practising cer-
tificates to lawyers working abroad since 
the Lawyers and Conveyancers Act 2006 
came into force. Quite a number of lawyers 
have taken up the opportunity, with 791 
lawyers based overseas (and still holding 
New Zealand practising certificates) at 
6 June 2018. This was 5.6% of the 14,083 
practising certificates on issue at that date.

The New Zealand lawyers can be found 
right around the world, although they are 
concentrated in England and Australia. 
There are 37 countries which have at least 
one New Zealand practising certificate 
holder – but over half (54.7%) are found 
in England and another 14% in Australia.

Many of the lawyers overseas are likely 
on their OE. One quarter (25.4%) have been 
admitted in the last five years, and two-
thirds (66.2%) were admitted in the last 
10 years. A very high proportion – 88.4% 
– work as in-house lawyers.

On a city basis, London is the workplace 
of choice. There are 399 New Zealand 
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Hiking to Everest Base Camp is something I would 
recommend to anyone as one of the most amazing things 
you could do with 10 days of your life.

It will challenge you, especially when you are 
gasping for oxygen at 5,500 metres above sea level, 
and stopping to rest every few steps. But if you ask 
me whether I’d do it again I’d baulk. Eyes to the left, 
like a bad witness. Not because I didn’t love it, but 
because it was such a challenge. I’m in awe of people 
who go on and climb over 3,000 metres higher to the 
top of Mt Everest. I just can’t see how that could be 
possible (and I’m not about to test it either). Yet when 

LIFESTYLE

Hiking to Everest 
Base Camp
BY RUSSELL 

MAWHINNEY

more or less on the edge of a cliff 3,440 metres up, the 
most ridiculous place to put a town, but a fascinating 
hub for the whole adventure.

The M1 of the Himalayas
The track itself is the “M1” of the Himalayas. Non-
stop hikers with their local guides and porters; yaks 
and horses shepherded along carrying anything and 
everything needed in all the small towns along the 
way; plus locals carrying enormous loads up and down 
sometimes treacherous, steep and rocky trails.

▴ Russell on the trail with Ama Dablam behind

▴ Russell and wife Susan at top of Kala Patthar

It will challenge 
you, especially 
when you are 
gasping for 
oxygen at 5,500 
metres above 
sea level, and 
stopping to rest 
every few steps. 
But if you ask 
me whether I’d 
do it again I’d 
baulk. Eyes to 
the left, like a 
bad witness. 
Not because I 
didn’t love it, but 
because it was 
such a challenge

we reached Base Camp there were 
350 climbers there, getting ready to 
climb Everest or one of the other 
massive peaks which surround it.

The trip starts with a flight into 
the Tenzing-Hillary Airport in 
the north-eastern Nepali town of 
Lukla, regarded as one of the more 
“exciting” airports on the planet to 
land at. At 2,845 metres above sea 
level it is up there. We spent the next 
week hiking further and further into 
the Himalayas, getting higher and 
higher where the air is thinner, and 
its cold and just plain inhospitable. 
Seven days up to Base Camp; only 
three to get back down.

All the way you are surrounded by 
towering peaks – “no name” peaks 
which are spectacular in their own 
right, until, on day four, we got our 
first glimpse of one of the big ones 
– Ama Dablam – which stands out 
like a steeple 6,812 metres into the 
sky. That was after an “acclimati-
sation day” at the amazing village 
of Namche Bazar which is perched 
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Tell us your story
New Zealand’s lawyers get around and, as Russell 
Mawhinney shows, can tell some very interesting 
tales of their exploits. We welcome articles from 
lawyers who have done something interesting, 
been somewhere (exotic or otherwise), or who 
have an interesting tale to tell. Send your story 
to editor@lawsociety.org.nz.

Acclimatisation is very impor-
tant because of the risk of altitude 
sickness. It can happen anywhere 
from about 2,500 metres up, and 
seemingly to anyone. You help 
yourself by going up slowly (no 
problem for me), and staying below 
your “acclimatisation line”. If you 
get ahead of it you have two choices 
– either get back down below it and 
recover, or stay ahead of it and get 
sick, or, worst case, die. Each day we 
saw a steady stream of helicopters 
ferrying people down who had got 
into severe trouble.

To reduce the risk of dehydration 
or illness we took advice not to eat 
meat or drink alcohol, and to drink 
three or four litres of water a day. 
Even then, all of us were affected 
in some way, especially once we 
turned the corner towards the 
Khumbu glacier, by which time it 
was severely cold (aided by bitterly 
cold winds), and we were closing 
in on 5,000 metres in altitude. We 
experienced mainly headaches and 
shortness of breath – luckily, noth-
ing severe enough to stop us going 
further. In addition getting a good 
night’s sleep is almost impossible 
at that altitude. Panadol couldn’t 
make pills fast enough for me by 
then.

Eventual ly,  we got  there. 
Interestingly though, you can’t 
actually see the top of Mt Everest 
from Base Camp. We had to hike 
up a “hill’ called Kala Patthar to 
do that. At 5,550 metres that was 
probably the hardest thing I have 
done in this life. On the way up I 
thought of a million reasons why 
we didn’t really need to go right 
to the top. It’s easy to say now 
but I’m glad we did. It gave us 
a panoramic view of Mt Everest 
(being absolutely buffeted by wind 
at the summit), Base Camp and the 
whole Khumbu Glacier as well as 

a whole amphitheatre of enormous mountains all 
around.

So if you feel like a short but exciting break or you 
need a challenge that is totally different to what you face 
each day in the office, Everest Base Camp could be for 
you. It’s not easy – we trained for four months hiking up 
just about every hill around Queenstown beforehand. 
But it was so worth it. ▪

When he’s not climbing mountains, Queenstown 
lawyer Russell Mawhinney is the principal of property 
and business law specialists Mawhinney & Co.

▸ The group at base camp

Acclimatisation 
is very 
important 
because of the 
risk of altitude 
sickness. It 
can happen 
anywhere from 
about 2,500 
metres up, and 
seemingly to 
anyone... Each 
day we saw a 
steady stream 
of helicopters 
ferrying people 
down who had 
got into severe 
trouble
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We’re given it at birth. We might change it later in life and 
often shorten it, but our first name is a hugely important part 
of our identity. Most of us hang on to something chosen for 
us by other people with the attitudes and influences of an era 
20 years or so before we became adults. Take the first names 
of New Zealand lawyers…

until the last couple of decades, the first names of New 
Zealand lawyers basically had one thing in common: the 
vast majority had what might be called “traditional English” 
names: Sarah, David, John and Rebecca are still among the 
most common. Emerging, however, are a much wider range 
of names from many other cultures and backgrounds.

The first names of lawyers provide a few interesting indicators 
of social change in general, and more specifically, in the legal 
profession. Women made up just 7% of lawyers in 1980, so 

❝ [43] One last issue in this case was the conduct of the 
appellants at trial. First, they refused legal aid assistance 
and maintained that their legal counsel was the Lord 
Jesus. Second, the parents verbalised words that were not 
discernible to the court; they appeared to be speaking in 
tongues. They spoke in tongues to their stuffed animal, a 
lion, and claimed that through this lion they were hearing 
directly from their counsel the Lord. Third, when cross-
examining witnesses, the appellants advised each witness 
that it was their lawyer Jesus Christ asking the questions 
through the voice of the parent ….❞

— Part of the decision of Justice DC MacDonald of the Supreme 
Court of British Columbia in AJ v British Columbia 2018 
BCSC 903, dismissing an appeal by the parents of a child 
placed in the custody of the Child, Family and Community 
Service.

Notable 
Quotes

❝ This is a victory for freedom of speech and expression, 
and the right to have freedom of speech and expression 
for the people of Fiji.❞

— Aman Ravindra-Singh, lawyer for Josaia Waqabaca who 
was found not guilty of sedition charges along with three 
Fiji Times managers after a letter from Mr Waqabaca was 
published in the paper.

❝ I was in the civil department and another lawyer was in 
the criminal department. They switched me to criminal. 
They didn’t even ask me. They just did it. And that’s been 
my life.❞

— Legendary Canadian criminal defender Greg Brodsky, who 
recently passed the milestone of representing 1,000 clients 
in murder and manslaughter cases and is in his 55th year 
of legal practice.

❝ … despite all the wrinkles we have as a nation, a ‘fair go’ 
is still our bedrock – it’s not written in any constitutional 
document, but legislation such as the Official Information 
Act mean it is as enshrined as it can be.❞

— Chief Ombudsman Peter Boshier in an address to MBIE 
managers during the ministry’s first Official Information 
Act week.

TAIL END

Lawyer first name changes 
show growing diversity

lawyer names were largely male and reflective of the social 
and cultural background of those entering the profession. 
By 1990, 21% of lawyers were women, but the pool of lawyer 
names was still dominated by male names. To some extent 
that is still the case. A working life of over 40 years means it 
takes a long time for indicators such as names to work their 
way through the system. Of the top 20 lawyer names today, 
just three are female.

There are a lot of names to choose from. At 1 June 2018 
the 13,992 practising lawyers had 2,891 different first names 
between them. However, if you look at the 4,397 lawyers who 
have started to practise since 2010, they have 1,603 different 
first names – over half the total. The legal profession has 
become a lot more ethnically diverse and everyone’s a lot 
more imaginative now when it comes to first names.

TA I l - E N D
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❝ The lack of respect for an animal – even for one who had 
died – and the lack of respect for legislation, especially 
by someone who should be upholding the law, leaves us 
speechless.❞

— Sandton, South Africa SPCA spokesperson Jaco Pieterse, 
after a lawyer from one of Sandton’s biggest law firms was 
caught on CCTV opening the boot of his Mercedes Benz, 
glancing around, and then dumping a dead Labrador dog 
on the side of the road.

❝ If judges work in the evenings or at weekends, then they 
do as a matter of personal working preference. It is neither 
encouraged nor expected, which might strike some as a 
welcome change.❞

— Judge Brian Doyle, president of the England and Wales 
Employment Tribunals, who is trying to interest lawyers in 
54 vacancies for employment judges after a 2017 Supreme 
Court ruling increased the tribunal caseload by almost 90%.

❝ They were talking about weaponry, violence, running over 
protesters, what are the best brands of mace. This was 
not some loving, peaceful flower-in.❞

— Robert Kaplan, lead attorney for the plaintiffs in a suit 
against white supremacists following the unite the Right 
rally in Charlottesville, united States in 2017. The defendants’ 
lawyers said they were just joking in chat logs before the 
rally about hitting protesters with cars.

❝ While reports vary, it seems to be accepted that every 
prisoner costs New Zealand taxpayers over $90,000 for 
each year they are imprisoned. If education can stop a 
prisoner reoffending and re-entering prison, I look forward 
to seeing that cost saving reinvested in the disadvantaged 
communities most highly affected by our criminal justice 
system.❞

— MinterEllisonRuddWatts partner Stacey Shortall in a Stuff 
opinion piece, “We should educate prisoners – it works”.

So, here are the 10 most common first names held by female 
and male lawyers practising at 1 June. These are the given 
names (meaning that those who go by “Chris” who have 
Christine or Christopher on their birth certificate have to revert 
to the name imposed at birth for this).

Rank Women Number Men Number

1 Sarah 202 David 286

2 Rebecca 94 John 259

3 Emma 93 Michael 256

4 Catherine 85 Andrew 211

5 Anna 82 Peter 176

6 Nicola 82 Christopher 170

7 Rachel 81 Richard 163

8 Elizabeth 79 James 154

9 Jennifer 79 Mark 149

10 Jessica 73 Paul 149

And, while you’re there, the table below shows the most common first names of currently practising 
lawyers by the decade(s) in which they were admitted to the bar. It’s an interesting social indicator in itself.

Rank 1940s, 50s and 60s 1970s 1980s 1990s 2000s 2010s

1 John John David Michael Sarah Sarah

2 David Peter John Andrew David Jessica

3 Peter David Michael David Andrew Michael

4 Robert Michael Peter Paul Michael James

5 Ian Paul Stephen Sarah James Thomas

6 James Richard Mark Richard Mark Emma

7 Michael Alan Paul John Christopher Matthew

8 Brian Christopher Richard Mark Matthew Samuel

9 Barry Robert Robert Christopher Nicholas Rebecca

10 Bruce Anthony Susan Timothy Daniel Hannah
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EXCEPTIONAL OPPORTUNITY REQUIRES
EXCEPTIONAL PEOPLE

To apply, or to make a confidential enquiry, please 
contact Anand Ranchhod at Cobalt Recruitment:

+64 27 2746 186 
aranchhod@cobaltrecruitment.com 

At Harmos Horton Lusk, we recognise the 
value of everyone in our firm. We appreciate the 
exceptional nature of the work that we do and 
that’s why we provide our team with:

 above market salary;

 generous annual bonus potential; and

 6 weeks paid annual leave.

Harmos Horton Lusk is New Zealand’s leading 
specialist corporate legal advisory firm. Our core 
focus is “top end” specialist corporate transactional 
and legal advice. Since our establishment, we have 
been retained in a number of the most complex and 
challenging M&A transactions in New Zealand. 
We are market leaders in advising on public 
company takeovers, and we regularly advise on 
primary and secondary NZX listed equity offerings 
and other non-listed securities structuring and 
issuances. We are regularly sought after to provide 
strategic board and governance advice, and we have 
also assisted clients before Takeovers Panel hearings 
and with Financial Markets Authority investigations.

Don’t just take our word for it. We are independently 
recognised by legal rankings publications, including 
Chambers Global, Chambers Asia Pacific, Asia 
Pacific Legal 500, IFLR 1000, AsiaLaw Profiles 
and NZ Lawyer. In addition, the transactions that 
we advise on are regularly nominated for, or win, 
transaction awards including deal of the year 
awards at the INFINZ Awards, IJ Global Awards, 
Australasian Law Awards, NZ Law Awards and 
Finance Asia Awards.

Right now, we are recruiting for two intermediate 
corporate lawyers and one senior corporate lawyer 
to join our team.

We can offer you the opportunity to work with 
our directors in advising some of New Zealand’s 
leading listed companies, private equity firms and 
corporates. Depending on your experience, you will 
help manage transactions and help to supervise 
junior lawyers. In return you will be rewarded 
with the opportunity to work in a dynamic and fun 
workplace and to advance within the firm.

If future travel is important to you, you will be given 
training and experience that can take you anywhere 
(we have helped a number of our alumni in obtaining 
positions at leading international law firms in 
London and in New York). 

Successful candidates will have:

 an outstanding academic record;

  top tier national or international firm 
experience (2 years minimum); and

  strong interpersonal skills, with the ability 
to communicate effectively at all levels.

So, if you are a high achiever with a strong desire 
to learn and grow professionally, we want to hear 
from you.


