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HELP
IS AT
HAND

To provide a service for lawyers seeking independent 
help with an issue in their life, the New Zealand 
Law Society has signed an agreement with Lifeline 
Aotearoa.

Lifeline offers a discounted rate to New Zealand Law 
Society members and their families. Lifeline’s team 
of qualified professional counsellors is experienced in 
working with clients across a broad range of issues. 
They can help with day to day issues such as stress, 
anxiety, burnout, depression, relationship issues, grief, 
trauma and addiction.

Phone lifeline Aotearoa: 
(09) 909 8750

email: face2face@lifeline.org.nz

my.lawsociety.org.nz/practising-well

PRACTISING WELL
Supporting lawyers since 2009.



We know that there are potential clients out there who do need our 
services … We do our best to reach all vulnerable communities, but 
if we had more resource we could do more.
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From the Law SocietyFrom the Law SocietyFrom the Law SocietyFrom the Law SocietyFrom the Law Society

Nerissa Barber

I  am coming towards the end of my 

two years’ service as the New Zealand Law 
Society’s Wellington Vice-President, one of the 

� ve members of the Law Society’s Board. It has 
been a great privilege 
to serve on the Board, 
and to help watch out 
for the interests of our 
12,000 members, and 
the interests of New 
Zealanders generally.

One important aspect 
of the Board’s role is in 
the area of law reform. 
The Board considers 
reports on submissions 
made to select com-
mittees and govern-
ment departments by 
the Law Society’s law 
reform committees. It 
is fascinating to see the 
volume of work and the 
large contribution that 

so many people are making to law reform.
And it’s gratifying to see how the Law Society 

contributes to good government and to the 
well-being of the whole of New Zealand society. 

Following the implementation of the Law-
yers and Conveyancers Act 2006, the previous 
Board did a huge amount of work concerning 
the regulation of the profession. While the Act 
is still a relatively new piece of legislation, the 
current Board has undertaken continuing work on 
regulatory matters, particularly in providing guid-
ance and setting up precedents. Improvements 
are always being sought and achieved. A good 

example is the enhanced consistency throughout 
the country in the work and decision-making of 
the standards committees. Another excellent 
development during my time as a Board member 
has been the rolling out of the early resolution 
service throughout the country.

During my time on the Board, I have greatly 
appreciated working with lawyers from di� erent 
backgrounds – whether it is property lawyers, 
family lawyers, barristers, lawyers from large 
� rms, small � rms, sole practitioners or in-house 
lawyers – and lawyers of di� erent ages. It’s 
important to have a good mix. The quality of 
decision-making is enhanced when there is 
diversity, and when that diverse group gets 
together with a common vision.

I have also enjoyed working with other groups, 
sometimes on challenging matters. A good 
example has been the Society’s work with the 
New Zealand Bar Association on the intervention 
rule, an issue where there were quite di� erent 
perspectives within the profession.

As well as working with my wonderful fellow 
Board members, I have had the privilege of 
working with two brilliant Presidents, Jonathan 
Temm and now Chris Moore. The Law Society 
Executive Director, Christine Grice, and sta�  are 
just superb. They are committed and extremely 
professional, and I can’t speak highly enough 
of them.

My time on the Board has been really stimu-
lating. It has been an enormous pleasure and 
privilege. I will miss it and I’m grateful for the 
opportunity to have served. 

Nerissa Barber

New Zealand Law Society Wellington Vice-President
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News PointsNews PointsNews PointsNews PointsNews Points

Why women leave 
the law
An Australian study on why women 

leave the legal profession is due to be o�  -
cially launched in Canberra today, 14 March. 
The study, entitled the National Attrition and 
Re-engagement Study (NARS), was conducted 
by the Law Council of Australia in 2013.

The aim of NARS was to obtain quantita-
tive data and con� rm trends in progression 
and attrition rates of female lawyers. The 
research also examined the qualitative 
reasons behind these trends.

The Law Council has con� rmed journalist 
and ABC News Breakfast host Virginia Trioli 
to facilitate the launch. 

The � rst female managing partner of a 
top 30 law � rm, Sharon Cook, is the keynote 
speaker at the event.

Sir Ian McKay 
passes away
Former Court of Appeal 

Judge Sir Ian McKay died in 
Wellington on 20 February. 
He was aged 84. Sir Ian was 
a long-serving partner of 
Kensington Swan (known as 
Swan Davies when he joined 
the � rm). He was with the � rm for 39 years, 
becoming a partner in 1953 and a senior 

partner in 1967.
Sir Ian left Kensington 

Swan on his appointment to 
the Court of Appeal in 1991. 
This was only the second time 
a lawyer had been directly 
appointed to the Court of 
Appeal since it was established 
as a permanent court in 1958.

An obituary for Sir Ian is 
on the Law Society website, 
at http://my.lawsociety.org.nz/

in-practice/people/obituaries/obituaries-list/
rt-hon-sir-ian-mckay-knzm,-1929-2014.

Fiji developments 
encouraging
The e� orts being made to encourage 

new voter registration and awareness in Fiji 
are encouraging signs of a return to democ-
racy, the New Zealand Law Society says.

“The Law Society has not hesitated to speak 
out in the past when actions in Fiji have appeared 
to be at odds with the rule of law,” says the 
convenor of the Law Society’s Rule of Law 
Committee, Austin Forbes QC. “It is equally 
important that we acknowledge progress and 
moves to restoring a system where the govern-
ment, courts and executive balance each other.”

Mr Forbes said the basic levels of democracy 
and the rule of law should be guaranteed by 
the Fijian Constitution which was released 

in September 2013. “Another positive sign 
of Fiji’s commitment includes the statement 
issued by the Paci� c Island Forum Ministerial 
Contact Group following its visit to Fiji earlier 
this month. The Contact Group is chaired by 
New Zealand’s Foreign A� airs Minister, Murray 
McCully, and it welcomed what it described 
as ‘signi� cant progress’ made in Fiji,” he said.
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COMMUNIT Y L AW CENTRES

For the last 36 years, community law centres have been providing legal support to 
those who otherwise may not have been able to access it in communities around 
New Zealand. Elliot Sim looks at the history and current state of community law 
centres in New Zealand, and Turei Mackey looks at similar initiatives overseas.

ON THE FRONT LINES

05LawTalk 837 · 14 March 2014 ·



The Auckland District Law Society’s pilot 

neighbourhood law o�  ce, opened in 1978, was 
hailed a success.

The o�  ce, located at Grey Lynn, was the � rst 
of its kind in the country, and is chronicled in the 
New Zealand Law Society 1978 Annual Report.

The glowing report says the government of the 
day agreed to provide a grant toward the running 
of the o�  ce for a further year. Continuation of the 
o�  ce until the end of March 1979 was thus assured.

The philosophy behind the progressive scheme 
was clear in the report, as it described the o�  ce 
as providing a “service, at little or no cost, for 
people who would not otherwise have obtained 
legal advice or assistance because of language 
di�  culty or lack of money or ignorance.”

The report said the work of the neighbourhood 
law o�  ce demonstrated that it was the logical 
extension of legal aid on a continuing rather 
than a case-by-case basis, and that an annual 
grant from the government for the whole cost of 
the o�  ce should be sought as part of an overall 
scheme of government funded legal aid.

It also stipulated that “the o�  ce must be 
� nanced on a continuous basis if continuity is 
to be assured”.

It later became apparent that if it were to be 
a credible source of legal advice, it would need 
to handle criminal matters, tra�  c matters, 
matrimonial and family matters.

Whenever possible, clients were referred to 
practitioners in private practice.

It was overseen by the supervisory committee 
comprising the President and one other member 
of the Auckland District Law Society Council, 
the secretary of that society and its immedi-
ate past-President, two other solicitors, and 
a representative of the Department of Justice.

The solicitor and social worker on the sta�  
regularly attended meetings. There was also a 
local advisory committee, the members of which 
came from the local community.

More community law centres (CLCs)

established themselves in their local communities, 
(Wellington and Canterbury a few years after 
Grey Lynn and then progressively throughout 
New Zealand), basing their work entirely on the 
needs and demands of these communities. Many 
CLCs had no paid sta�  and were run entirely by 
volunteer lawyers.

In 1984 CLCs formed the Coalition of Commu-
nity Law Centres Aotearoa, to act as an umbrella 
body for most centres. This coincided with the 
� rst de� nite decision by the then Department of 
Justice to provide funding for all CLCs.

It was governed by managers of CLCs, who 
initially met only to discuss funding issues, 
but discussions turned to wider matters. The 
meetings grew from one-day meetings into hui 
lasting days on local marae. The coalition’s hui 
is still held annually every September.

The CLCs received statutory recognition in 
1991, in the form of the Legal Services Act 1991.

Since then, the law governing CLCs and the 
broader legal aid scheme has changed. The most 
recent change has been the introduction of the 
Legal Services Act 2011.

In 2011 the CLCs formed Community Law 
Centres o Aotearoa (CLCA), a national body 
with an independent board and separate sta� . 
Its aims included better co-ordinating the skills, 
knowledge and resources of CLCs, facilitating high 
quality service delivery and securing increased 
resources, including � nancial resources, to assist 
CLCs to best meet the needs of their communities.

Previous spread: Volunteer lawyer Margaret Powell of Cuba Family Law and law student Renee Bates 
during a session with a client at the Wellington Community Law Centre. Photo by Andrew Jacombs.

The beginnings of community law

By Elliot Sim
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Community Law Centres o Aotearoa CEO 

Liz Tennet says the community law philosophy of 
meeting unmet legal need remains paramount, 
with the national body striving to deliver national 
quality standards of work, advocacy and the 
promotion of shared resources of its centres.

“That philosophy is as strong as it ever was. 
As a result we do provide a service for a larger 
number of people but we are conscious that 
we need to continue to work as a movement of 
CLCs to continuously improve and do as much 

as we can to address the underlying drivers of 
legal problems,” she says.

There are 24 CLCs throughout the country 
working at 140 locations; helping vulnerable 
communities experiencing high levels of poverty 
with services to help solve legal problems, steer-
ing them away from the court system where 
applicable.

The centres are all independent charities and 
run with their own governance board.

There are 88 full- and part-time lawyers 

36 years on, how are the CLCs going 
and are they still able to fulfi l their 
intended role?

Community Law Centres o Aotearoa CEO Liz Tennet
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employed in CLCs, with over 1,200 lawyers working 
pro bono in clinics Ms Tennet says.

“We’re very grateful for that because the whole 
network would collapse without that support.”

A good � ow of volunteering from many universi-
ties also helps provide legal advice to the client 
base of 250,000.

The next step, Ms Tennet says, is to reach 
people who need legal advice and assistance, 
but who don’t know where to go or don’t know 
they have the right to use the law to improve 
their situation.

More speci� cally, CLCs have policies in place 
to work more e�  ciently with Māori and Paci� c 
Island clients by running clinics and o�  ces within 
those communities.

“We want to be even better at it by creating 
more locations for the provision of services which 
speci� cally targets those 
groups,” Ms Tennet says.

She says there are grow-
ing legal needs for prisoner 
families and families of 
those who are on parole.

“We know that often 
there are a lot of problems 
that those families are 
experiencing, be it housing, 
debt problems, and family 
law type problems. We are 
looking at ways to increase 
the resources available to 
CLCs to be able to work 
with these families. We 
are con� dent that doing 
so would likely contribute to 
a reduced recidivism rate for 
their mainly male members 
of the family who are either 
on parole or in prison.”

Ms Tennet says CLCs are 
also looking to increase the 
availability of youth educa-
tion about drug and alcohol use and its physical 
and social e� ects as CLCs see the impact that 
this can have on the increased need for legal 
services for this client group.

 “We see a lot of young people come into 
our centres who have been badly treated by 
an employer.

“We are also seeking to provide more education 
on debt and how to avoid it.” Again, Ms Tennet 
says that by providing this education, CLCs will 
be able to help people to make better choices 
and ultimately to minimise their interaction with 

the legal system.
Housing problems such as rental disputes 

or spats within � ats is another area where Ms 
Tennet says legal help is often needed.

She says working with other support-oriented 
organisations more closely is a goal for the CLCs.

“We know that there are potential clients out 
there who do need our services … We do our best 
to reach all vulnerable communities, but if we 
had more resource we could do more.”

Traditionally, the Lawyers and Convey-

ancers Special Fund (the interest earned on law 
� rms’ trust accounts) and Government funding 
has kept the CLCs a� oat.

The special fund was established by the Govern-
ment in 1982. It collects interest from banks on 
solicitors’ and licensed conveyancers’ nominated 

trust accounts. The fund is 
held in trust (administered 
by a Management Commit-
tee) and then paid to the 
Legal Services Agency.

Under s301 of the Law-
yers and Conveyancers Act 
2006 banks are entitled 
to retain 40% in lieu of 
banking charges and fees 
that would otherwise be 
payable to administer the 
accounts. Originally, banks 
were entitled to retain 50%.

The special fund was hit 
hard during the recession in 
2008, causing a crisis in its 
funding and the Government 
gave CLCs a top-up to ease 
things. While the fund has 
performed better recently 
it is vulnerable to � uctua-
tions in interest rates and 
business activity.

Last year the Government 
guaranteed $6.05 million per year for two years 
over and above the special fund. Ms Tennet says 
CLCs are continuing their dialogue with the 
Government in relation to funding beyond that.

“CLCs are exploring alternative funding options 
and seeking longer term certainty in relation to 
Government funding so that they can deliver their 
strategic plan of helping to reduce the long-term 
demand for their services and resolve issues 
before they escalate to the formal court system.

“We think we should be guaranteed funding 
for a three-year cycle at least, and that gives us 

CLCs ARE 
EXPLORING 

ALTERNATIVE 
FUNDING 
OPTIONS 

AND SEEKING 
LONGER TERM 
CERTAINTY IN 
RELATION TO 
GOVERNMENT 

FUNDING
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some certainty.” Also, “it’s true that we need 
to search for some more sustainable funding.”

Ms Tennet said CLCA is working with Govern-
ment to this end.

The New Zealand Bankers’ Association

(NZBA) says the 40% � gure is stipulated under 
s301 of the Lawyers and Conveyancers Act 2006 
Act as to what may be retained in lieu of banking 
charges and fees that would otherwise be payable.

It says the funding model is vulnerable to 
changes in market conditions, such as periods 
of low interest rates and fewer house sales.

For this reason, the government has been 
asked to provide supplementary funding to CLCs 
from time to time.

The NZBA says interest rates have been at 
historic lows for some time and are widely tipped 
to rise over the next couple of years, which would 
bene� t the funding model.

BNZ told LawTalk it has been in active discus-
sions with CLCA in relation to this matter, and 
that it will be making an announcement regarding 
changes to its policy over the next few weeks, 
which aim to support CLCs.

Justice Minister Judith Collins says the

Ministry of Justice is working with CLCs so that 
they are able to deliver community legal services 
in modern, innovative ways that people want 
and expect, and provide value for money for 
the taxpayer.

A priority for CLCs is to provide services that 
help people solve their legal problems as early 
as possible, and to steer them away from the 
court system where appropriate.

The Ministry of Justice contracts with 24 CLCs 
to deliver a negotiated number of hours of legal 
services to their local community, Ms Collins says.

“The number of hours is negotiated with each 
individual law centre and is based on historical 
levels of service delivery. The funding CLCs 
receive is proportionate to the number of hours 
they are contracted to deliver.

“The total level of annual funding is $10.97 
million.

“The total funding is based on the maximum 
level of funding CLCs received through the Law-
yers and Conveyancers’ Special Fund.

“The amount of money CLCs receive from 
the fund has halved since reaching this level in 
2008 and the Government has provided about 
$36 million in funding since then.

“This includes the $12.1 million in funding the 
Government announced in 2013 for CLCs over 
two years.”

Ms Collins notes that the funding from the 
Lawyers and Conveyancers Special Fund, after the 
banks have taken their 40%, has to go to CLCs.

“Section 298 of the Act states that that all 
money standing to the credit of the Special 
Fund at the end of each month – less any costs 
incurred by the societies in the administration 
of the fund – must be paid to the Secretary for 
Justice for the purpose of funding community 
law centres.

“A community law centre for the purposes 
of the Act is ‘a body whose function includes 
the provision of community legal services’ and 
who has a contract with the Ministry of Justice 
for that purpose.”
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Across England and Wales there are some 

50 law centres which are registered with the Law 
Centres Network. Each centre must comply with 
a set of minimum requirements, which includes 
employing at least two lawyers, although some 
centres employ over 20 lawyers.

Each law centre is accountable to a local 
committee of trustees elected at their AGM. 
The committee is responsible for the overall 
direction of the law centre, determining its 
priorities to re� ect local need and appointing 
and managing the sta� . 

Law centres’ services are aimed at the vulnerable 
and powerless sections of the community such as 
asylum seekers or homeless people. As well as 
individual legal casework, law centres carry out 
social policy work to in� uence national and local 
government policy and, in many cases, public legal 
education work to inform locals of their rights.

All law centres employ quali� ed lawyers as 
well as paralegals. Some law centres also employ 

To give an international comparison to New Zealand Community 
Law Centres and their funding model, LawTalk looked at similar 
community law initiatives in the United Kingdom and Australia and 
examined how both are funded and operated.

Community law elsewhere

United Kingdom

administration sta�  or development workers. 
Some law centres also use volunteers to help 
with case work but they are closely supervised 
by the paid sta� . A number of law centres have 
evening clinics sta� ed by lawyers providing pro 
bono assistance although supervised by a law 
centre lawyer. 

Many law centres have relationships with law 
schools and may have law students assisting in 
the work. One law centre even uses social work 
students to assist with the non-legal problems.

Specialist free legal assistance, from legal 
advice to representation at the highest courts, is 
provided for people without the means to pay or 
with special needs. It is given in a range of social 
welfare law categories (housing and homeless-
ness, employment, immigration and asylum, 

welfare bene� ts, community care, discrimination, 
mental health, debt or family law). Not all law 
centres provide legal assistance in all categories 
as their services are usually determined by local 
need, taking into account other local sources of 
advice, and what funding is available. 

Law centres also undertake public legal 

O F  L A W  C E N T R E S ’  C L I E N T S

53% are women

80% have a non-white 
ethnic background

99.5% earn less than 
£25k ($50k NZD)

62% earn less than £15k 
($30k NZD)
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education to inform local people of their rights and 
assist them to address their own problems early. 

Nationally law centres work together to develop 
solutions to underlying problems, including a 
recent project improving the way local authorities 
handle homeless young people. 

How law centres are funded
The funding pro� le of law centres changed dra-
matically in 2013/2104 due to major cuts to British 

legal aid. Previously, on average, law centres 
received 40% funding from legal aid contracts, 
40% from Local Authorities (eg, Birmingham City 
Council, as local authorities have responsibility 
for health, education and housing among other 
areas), and 20% from charitable sources. All 
law centres will have multiple sources of fund-
ing if they are to be sustainable. Those reliant 
almost entirely on legal aid are struggling to be 
sustainable at present.

Most law centres are now funded by: 
• contracts with the Legal Aid Agency. Since 

major cuts last year to legal aid for civil law 
this funding has signi� cantly reduced. While 
there are still contracts, the value of those is 
at about 15% of previous value;

• funding from local authorities and charitable 
trusts;

• fund-raising e� orts (eg, sponsored activities 
and some new charges for services in areas 
that are out of the scope of legal aid now, an 
example being immigration); 

• donations;
• some law centres receive funding from local 

health services for providing advice to patients;
• mental health trusts, housing associations. 

Since the cuts to legal aid, law centres are 
testing new initiatives and partnerships with 
other charities or organisations to maximise 
the availability of free legal assistance; and

• partnerships with other community organisa-
tions to help resolve the non-legal aspects of 
the person’s problems which can lead to joint 
funding from a number of agencies depending 
on the area. 

Current challenges facing
law centres
Law Centres Network director Julie Bishop says: 
“The biggest challenge facing law centres is 
the current austerity climate in the UK with a 
government that has little commitment to the 
principle of equality before the law. As well as 
massive cuts to legal aid, people’s rights have 
been eroded in other ways such as by introduc-
ing fees for Employment Tribunal appeals and 
major welfare reforms along with cuts to welfare 
bene� ts. Law centres therefore have to meet the 
needs of more people but with fewer resources.”

Information from the Law Centres Network
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There are some 200 community legal 

centres across Australia, most connected via 
the National Association of Community Legal 
Centres (NACLC). 

Community legal centres (CLCs) can o� er 
specialist legal services in areas such as child 
support, credit and debt, environmental law, 
welfare rights, mental health, disability dis-
crimination, tenancy, immigration, employment, 
and the arts among others. Other CLCs provide 
services targeted to particular groups including 
Aboriginal and Torres Strait Islanders, children 
and young people, women, older people, refugees, 
prisoners and the homeless.

Overview of CLCs
CLCs are located throughout Australia in urban, 
regional and the more remote locations. Their 
aim is to o� er e� ective and targeted solutions 
to legal problems for individual clients.

CLCs also work beyond individual clients 
by community development, community legal 
education, capacity building and law and policy 
reform projects which are based on needs.

The clients of CLCs are those who face eco-
nomic, social or cultural disadvantage, are often 
experiencing multiple inter-related problems, 
and frequently their legal problem may a� ect 
their and their family’s entire life circumstances.

In its 2012/2013 annual report the NACLC 
stated that 57% of work undertaken by most CLCs 
was in civil law with the majority of problems 
focusing around tenancy and credit and debt 
issues. In family law (35%) around one third of 
the problem types revolve around contact and 
residency. Criminal law (8%) issues dealt with 
by CLCs were mainly around o� ences against 
property.

In the 2012/2013 year, CLCs assisted 211,896 
clients, provided advice 248,970 times, had a total 

Australia

of 76,142 active cases and closed 51,220 cases. 
The NACLC has been active with its centres in 

providing federal and state law submissions and 
becoming involved in the Knowmore Legal Service 
which o� ers free legal advice and assistance to 
people who are engaging (or considering engag-
ing) with the Royal Commission into Institutional 
Responses to Child Sexual Abuse.

How CLCs are funded
Some CLCs receive no or very little funding and 
are largely or entirely sta� ed by volunteers. 

Other CLCs receive funds from a variety of 
sources, including state and federal govern-
ments and philanthropic organisations. CLCs 
are committed to collaborating and working in 
partnership wherever possible, with government, 
legal aid and other publicly funded legal assistance 
service providers, pro bono contributors, the 
private legal profession, community services 
agencies and other community partners to ensure 
the best outcomes for their clients and prevent 
social exclusion.

Last year the Federal Government announced 
cuts of $43.1 million over four years across four 
legal assistance services, including $19.6 million 
from the CLC sector and $13.41 million from 
Aboriginal and Torres Strait Island Legal Services. 
NACLC also expected cuts to other free legal 
services.

 “At a time of increasing demand for quality 
legal help for people in need, the government’s 
race to put its budget back into surplus will 
have huge social and economic  costs that will 
far outweigh the savings made by cutting $43.1 
million from legal assistance services,” NACLC 
convenor Michael Smith said of the cuts.

Information from the National Association of Com-
munity Legal Centres
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Law firms and practitioners are invited to 
send in announcements of appointments, 
promotions, retirements or other information 
for this column. Submissions may be sent to 
editorial.lawtalk@lawsociety.org.nz. If possible, 
please include colour photographs of any persons 
mentioned.

Image � les should ideally be print resolution of 
300dpi, and must be a minimum of 500 pixels wide 
for headshots, 2000 pixels wide for group shots. You 
can � nd the dimensions of an image in Windows by 
right clicking on an image � le, going to ‘Properties’, 
and clicking on ‘Details’, or on a Mac by right clicking 
on the image � le in the Finder and clicking ‘Get Info’. 
JPEG or TIFF formats are acceptable, BMP or GIF 
are unacceptable. If digital � les are unavailable, 
hardcopy photographic prints of minimum 10cm 
x 15cm may be sent to LawTalk, DX SP20202 or 
PO Box 5041, Lambton Quay, Wellington 6145. We 
will endeavour to return hardcopy photographs, 
provided a return address is included.

Auckland Crown Solici-
tor Simon Moore QC

has been appointed a 
High Court Judge. Jus-
tice Moore graduated 
with an LLB from Auck-
land University in 1980 
and was employed as a 

law clerk at Meredith Connell in Auckland, 
becoming a sta�  solicitor in 1982. In 1985 he 
became a partner of that � rm, and has been 
chairman of partners since 2003. In June 
1994 Justice Moore was appointed Crown 
Solicitor for Auckland. In March 2000 he 
was appointed Public Prosecutor for Pitcairn 
Island by the British Government, and in 
2004 was responsible for the prosecution 
of 12 men on the Island for historical sexual 
o� ending. Justice Moore was appointed 
Senior Counsel in 2008, becoming Queen’s 
Counsel when the title was restored in 2012. 
The new Judge will sit in Auckland.

Two acting District Court Judges have been 
appointed for terms of two years. Auckland 
lawyer Kevin Glubb has been appointed 
with general and jury warrants and will be 
based in Waitakere. He will be sworn in on 
20 March 2014. Admitted in 1990, Mr Glubb 
is a partner with Auckland Crown Solicitors, 
Meredith Connell, where he has worked 
since 1999 and is currently on secondment as 
special counsel to the Serious Fraud O�  ce. 
His experience is in the � eld of criminal law 
and prosecution. Mr Glubb served with the 
Police from 1975 to 1998, becoming a senior 
legal advisor in 1993. Auckland barrister Gary 

Harrison has been appointed with a general 
warrant and will be based in Auckland. He 
will be sworn in on 31 March. Mr Harrison 
was admitted in 1970 and has been a barrister 
sole since 1978. He has broad experience in 
all aspects of litigation but has practised 
nearly exclusively in civil and commercial 
litigation in recent years. Mr Harrison was 
appointed one of the counsel to assist the 
Royal Commissioner inquiring into the Mt 
Erebus disaster and was the Registrar of 
Private Investigators and Security Guards 
from 1996 to 2010.

Rex Maidment has been appointed the 
Legal Complaints Review O�  cer. He suc-
ceeds Hanneke Bouchier, who did not apply 
for reappointment when her term expired. 
Mr Maidment has been Principal Tenancy 
Adjudicator for the past six years. He was a 

barrister sole from 2000 to 2007 specialising 
in civil, employment, property, criminal, 
family and mental health law. His early 
experience was in general practice as a lawyer 
and litigation partner in a South Auckland 
law � rm. Mr Maidment will be assisted 
by two Deputy Legal Complaints Review 
O�  cers, Owen Vaughan and Dorothy 

Thresher. The appointments, made under 
the Lawyers and Conveyancers Act 2006, 
are for terms of three years.

P E O P L E  I N  T H E  L AW

Otago University has appointed three new 
sta�  members to its Law Faculty. Dr Jesse 

Wall studied law and philosophy at Otago 
University from 2003 to 2007. On being 
awarded a Rhodes Scholarship, he moved 
to Oxford to study towards the Bachelor 
Civil Law and then onto the Doctorate of 
Philosophy in law. Since concluding his 
studies in 2012, he has been a law lecturer 
and junior research fellow at Merton College, 
Oxford. Maria Hook has just completed a 
PhD at Victoria University, where she was 
also working as a research fellow. Before that, 
she was a judges’ clerk at the High Court 
at Wellington. She graduated with an LLB 
(Hons First Class) and a BCA in International 
Business from Victoria University in 2009. 
Simon Connell returned to Dunedin in 2010 
after working for the Accident Compensation 
Corporation for around � ve years. He made 
the move to research an LLM by thesis and 
that led to a PhD.

Dr Jennifer Moore

has been appointed 
acting director of the 
Legal Issues Centre at 
Otago University’s Law 
Faculty. Ms Moore is a 
lawyer, social scientist 
and health scientist, 

with a PhD from the University of Melbourne’s 

The three new sta�  at Otago University’s Law Faculty 
(from left): Dr Jesse Wall, Maria Hoo and Simon Connell.
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Faculty of Medicine. She has worked as a 
research fellow in the Otago Faculty of Law’s 
Centre for Law and Policy in Emerging Tech-
nologies. From 2007-2009, she was based 
at the Otago University Medical Faculty in 
Wellington, working as a lecturer in the Public 
Health Department. She was a lecturer in 
the Health Sciences Department, Faculty 
of Medicine, Monash University, Australia 
from 2003 to 2006. The Legal Issues Centre 
is an empirical legal research centre and an 
intellectual meeting ground for interdis-
ciplinary researchers, legal practitioners, 
policy makers and educators interested in 
advancing knowledge about the impact of 
law, legal processes and services.

Computer
Investigations

Computer
Forensics 
NZ Ltd

Data Recovery 

Since 19990800 5678 34
0800 LOST FILES
www.datarecovery.co.nz

Almost all of the women (95%) who 

responded to a recent survey endorsed 
the proposition that there was a trend for 
women to leave law � rms or the profession. 
In contrast, 30% of the men who responded 
queried or disagreed with this proposition.

The research project into the scarcity of 
women at the senior levels in Auckland’s 
large law � rms was commissioned by the 
Auckland Women Lawyers’ Association. It 
was launched on 27 February.

Entitled Women’s Career Progression in 
Auckland Law Firms: Views from the top, views 
from below, the study was conducted by the 
Gender & Diversity Research Group at AUT 
University.

It involved surveys and interviews with 
sta� , partners and CEOs of Auckland’s 
11 biggest law � rms. The support of the 
Large Law Firm Group of the New Zealand 
Law Society was invaluable in conducting 
this research.

There have been more female graduates 
entering law � rms than male graduates since 
1993. There was, however, a noticeable lack of 
women in partnership roles. In 2012 women 
made up 19% of partners at large � rms on 
average and no large law � rm had achieved 
gender parity at partnership level. Overall, 
females in New Zealand are less likely to 
make partner compared to similar sized 
� rms in Australia and the United States. 
The research project sought to understand 
the reasons or perceived reasons for this 
ongoing disparity, through the eyes of those 
directly a� ected.

Both men and women participated in 
the research project. There were striking 
di� erences between female and male survey 
responses from those that were not yet 
partners. Proportionately, twice as many 
men as women perceived moderate levels of 

promotion opportunities in their current � rm.
Common themes emerged as to why 

women were leaving the large law � rms in 
disproportionate numbers. These included 
burnout, a male-dominated environment, 
the structure of work and partnership, the 
masculine workplace culture and women’s 
responsibilities for children, pressures around 
“winning” work and a desire for a more 
balanced life.

A key issue of concern for women was 
“if and when” to have children, it being 
uniformly accepted that part-time work 
e� ectively stalled career progression. It was 
generally agreed that law is an incredibly 
demanding profession, and while most 
women took great pride in being part of that, 
those demands (and their incompatibility 
with having a family) were seen as a key 
contributing factor to women leaving.

The research found that currently there 
is no ground-swell of people agitating 
for change in the profession to allow for 
greater gender parity at partner levels, 
although there were high levels of frustration 
expressed with the structure for progression.

Participants recognised the need for 
change. However advocating for change 
within the organisation was perceived as car-
rying risks. It was clear from the survey that 
law � rms needed to take some responsibility 
for increasing the number of women in senior 
roles. Some of the � rms have recognised 
the need for change by adopting varied 
initiatives directed at developing women 
into senior roles. It was also evident that 
continued, meaningful action is needed 
before real change can be accomplished.

The research paper is available online 
at www.awla.org.nz. For more information, 
contact the President of AWLA, Angela 
Hansen on angela@halaw.co.nz.

Scarcity of women in senior roles 
in large Auckland law fi rms

O N  T H E  M O V E

Hugh Lindo has 
been made a partner 
of Simpson Grierson 
and will be based in 
the firm’s Christch-
urch o�  ce. Hugh is a 
commercial lawyer. 
He holds board and 

governance appointments with the Can-
terbury Employers Chamber of Commerce 
(vice-President), The Court Theatre Founda-
tion (chair), Champion Canterbury Ltd and 
College House.

Phillip Cornegé

has left Almao Douch 
(the Hamilton Crown 
Solicitor’s o�  ce), and 
commenced practice 
as a barrister from 
Thackeray Chambers in 
Hamilton. He provides 

advice and representation on civil and crimi-
nal matters. He has particular experience in 
personal and corporate insolvency, and civil 
forfeiture proceedings under the Criminal 
Proceeds (Recovery) Act 2009.

Simpson Grierson 
has eight new senior 
associates. Victo-

ria Anderson is a 
corporate and com-
mercial lawyer. She 
advises clients on a 
variety of transactions 
including mergers and Victoria AndersonVictoria Anderson
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Te Puni Kōkiri solicitor Rama 

Chadwick relishes working alongside people 
who are passionate about developing and 
advancing Māori issues.

Mr Chadwick graduated with an LLB 
from Victoria University in 2009 and was 
admitted in the same year.

His role as an in-house solicitor for Te Puni 
Kōkiri involves providing legal advice on law 
reform, policy and programme initiatives 
that contribute to the organisation’s role: 
to work within the public sector and Māori 

communities, supporting Māori success and 
wellbeing at home and globally. 

Mr Chadwick says his wide-ranging role 
keeps him on his toes, as he’s constantly 
learning. “The issues we work on are so 
varied because we are dealing with people 
and a culture, so the work can go in any 
direction covering a vast array of the law. 
Although my role comprises numerous 
separate responsibilities, I am encouraged 
by the bigger picture of having a small part 
in supporting Māori success,” he says.

Wide-ranging role keeps lawyer on his toes
As a government lawyer and public serv-

ant, Mr Chadwick says he has a duty to serve 
the Crown’s interests. 

“Simultaneously a key theme in the work 
of Te Puni Kōkiri is to strengthen Treaty of 
Waitangi partnerships. 

“Finding a balance between these impera-
tives creates an environment of good faith, 
progression, and support for iwi, hapū and 
whānau. Legal issues involving Māori have a 
tendency to provoke varied and passionate 
opinions in New Zealand, and the work can 
mirror this environment at times.

“I would say that this all lends itself to 
work that is solution focused, partnership 
focused, and ultimately people focused,” 
he says. 

As for the future, Mr Chadwick says he 
has a range of interests that he would like 
to pursue. 

“Post graduate studies, exploring private 
practice, and continued work with Māori 
are all likely. However, I remain open to 
any and all opportunities life provides me 
with,” he says.

Our Profession · Our PeopleOur Profession · Our PeopleOur Profession · Our PeopleOur Profession · Our PeopleOur Profession · Our People

The members of Barristers.Comm, Peter Barker, Lauren Castle, 
Peter Churchman QC, Lisa Hansen, David McLay and Graham 
Taylor, are delighted to announce that Christopher Griggs has 
joined them. Christopher specialises in providing advice and 
litigation services in maritime, aviation, public, international, 
human rights and military law.

Christopher’s new contact details are:

Ph  04 914 1053 
Fax 04 473 3179
c.griggs@barristerscomm.com

Level 8, Wake� eld House
90 The Terrace 
PO Box 8045, Wellington 6145
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acquisitions, joint ven-
tures, and shareholding 
arrangements as well 
as complex contractual 
arrangements. War-

ren Bangma advises 
councils, council-con-
trolled organisations 
(CCOs) and corporate 
clients on resource 
management and local 
government issues 
and appears regularly 
before council hearing 
committees and the 
Environment Court. He 
is particularly focused 
on major water, storm-
water and transport 
infrastructure projects. 
Vivienne Bishop spe-
cialises in private cli-
ent work. She advises 
on asset protection 
planning and acts for 
a number of the � rm’s 
high net worth clients. 
Joanne Dickson is a 
commercial litigation 
lawyer. She specialises 
in resolving commer-
cial and civil disputes, 
particularly those 
involving intellectual 
property issues and 
commercial contracts. 
Zelda Gower handles 
� nancing transactions, 
including corporate 
banking, corporate 
restructuring, commer-
cial terms, acquisition 
� nancing, and asset 
financing and leas-
ing. Her experience 
includes advising on 
the Personal Property 
Securities Act and Per-
sonal Property Securi-
ties Register. Rebecca 

Faull is a litigator 
with experience in a 
number of specialist 
areas including con-

tract, insurance, negligence, banking and 

insolvency disputes. She handles all areas 
of commercial dispute resolution, including 
negotiations, mediations, arbitrations and 
court proceedings. Andrew Matthews

re-joins Simpson Grierson after working at 
Fresh� elds Bruckhaus Deringer in London 
for several years. He specialises in corporate 

work, focusing on pub-
lic and private merg-
ers and acquisitions, 
capital raisings and 
corporate governance. 
Kate Stubbing is a 
specialist in resource 
management, envi-
ronmental, and local 

government law. Kate advises corporate 
clients as well as local authorities and 
Auckland Council CCOs.

Jackson Russell has 
three new partners. 
Caroline Harris has 
been with the � rm for 
over 10 years and has 
become a partner in the 
litigation and dispute 
resolution team. She 
represents corporate 

and personal clients in a variety of issues 
involving commercial disputes, corporate 
insolvency, commercial leases and trusts. 
Kelly Seabourne joined Jackson Russell 

in 2011 and has been 
appointed a partner in 
the property and per-
sonal client team. Kelly 
specialises in property 
law matters includ-
ing commercial and 
residential property 
transactions, leasing, 

� nancing, subdivisions and development 
project work. She also advises on trust 
and private client matters including wills, 
enduring powers of attorney, retirement 

village occupation 
licences and general 
elder law. Kelly also 
has experience in 
general commercial 
law matters. James 

Wilkinson has joined 
the � rm as a partner 
in the property and 

personal client team. He specialises in private 
client work, speci� cally residential property, 
trusts, wills, powers of attorney and estate 
administration, and commercial property 
work including sales and purchases, � nanc-
ing, leasing and developments. James has a 
particular interest in the area of trust law.

Alice Tocher has 
been made a partner of 
Govett Quilliam. Alice 
has been with the � rm 
since March 2010 and 
works with clients in oil 
and gas, commercial, 
property and rural law. 

Alice will be one of two partners leading 
Govett Quilliam’s specialist oil and gas team.

Hesketh Henry has pro-
moted Jacintha Tan 

and Joanne Chilvers

to senior associate. 
Jacintha has more than 
20 years’ experience 
in commercial and 
residential property 
law and joined Hesketh 
Henry in July 2012. 
Joanne has over 10 
years’ experience, also 
in commercial property 
related law, and she re-
joined Hesketh Henry 
in April 2010 after a 
period working in Lon-
don. These promotions 
follow the appointment 
of Nick Gillies in 
September 2013 as 
a senior associate in 
the firm’s litigation 
and dispute resolution 
team. Nick is a civil 
litigation lawyer with 
a strong background in 
construction and insur-
ance law. He joins the 
� rm after seven and a 
half years working in 
London.

Rhodes & Co has 
appointed Ed Bayley

and Andrew Tait as 

Special Conditions for new construction contracts standards

Download introductory information from www.derekfirth.com or email dsfirth@ihug.co.nz

nzs 3910:2013 Construction · nzs 3916:2013 Design and Construction · nzs 3917:2013 Term Maintenance
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Auckland firm Ross & Whitney has 
merged with AlexanderDorrington. 
Ian Ross and Ken Whitney have joined 
AlexanderDorrington as consultants. Ian 
and Ken specialise in property law, trusts 
and estates.

Patrick Rotherham has 
merged his practice 
Rotherhams Law with 
Parry Field Lawyers 

in Christchurch. Pat, 
who specialises in 
business and property 
acquisitions and sales, 
asset protection and 

succession planning, has been made a partner 
of Parry Field Lawyers.

partners. Ed works 
predominantly as a 
general civil litigator. 
He regularly appears 
in the High Court and 
Court of Appeal on 
commercial matters. 
Andrew specialises in 
commercial and prop-

erty law. He has transactional experience and 
a particular focus on property development 
and subdivisions.

Michael Gartshore

has been made a part-
ner of Webb Hender-
son, a law firm with 
offices in Auckland, 
Sydney, Singapore 
and London. Michael 
advises clients on 
corporate and com-

mercial transactions including mergers, 
acquisitions and disposals, joint ventures, 
takeovers, corporate restructurings, foreign 
investment in New Zealand and other cor-
porate advisory, commercial contract and 
governance matters. He also advises on and 
energy and infrastructure projects. Michael 

joined the firm in 2011 
having previously been 
at Linklaters and Rus-
sell McVeagh. Webb 
Henderson has also 
promoted public law-
yer Edward Willis

to senior associate. 
Ed is a regulatory law 

specialist who advises on competition law, 
economic regulation, and other legal and 
policy matters. He has particular experience 
working with clients in telecommunica-
tions, energy, finance, transport and media 
sectors.

Lawyer, public po-
licy specialist and 
political commentator 
Linda Clark is join-
ing Kensington Swan’s 
public law team as a 
special counsel. “I am 
a public affairs junkie 

and am looking forward to helping solve 
clients’ problems through a range of public 
law, strategic communications and dispute 
resolution tools,” she says. Before becoming 
a lawyer, Linda was TVNZ’s Political Editor 
throughout the 1990s, and later was host 
of Radio New Zealand National’s Nine to 
Noon programme.

Andrew TaitAndrew Tait

Michael GartshoreMichael Gartshore

Patrick RotherhamPatrick Rotherham

Edward WillisEdward Willis

A chance meeting on Robben Island, 

outside the prison where Nelson Mandela 
was held for 27 years, has led to a pro� table 
and rewarding collaboration for Waikato 
law professor Neil Boister.

Professor Boister has been awarded a 
Freidrich Wilhelm Bessel Research Award by 
the German-based Alexander von Humboldt 
Foundation in recognition of his achieve-
ments in international and transnational 
criminal law research.

He was nominated by Dr Florian Jess-
berger, professor of criminal law at the 
University of Hamburg, Germany. 

“I was visiting Robben Island in 2001, 
and it just so happened that Florian was 
there too. He knew the friend I was with, 
we got talking and since then I have visited 
Hamburg and we are now planning to work 
on a project on the EU’s influence on the 
development of transnational criminal law,” 
he says.

Professor Boister will travel to Germany 
in November initially for a period of seven 
months followed by shorter periods, and 
work with Professor Jessberger, researching 
how the European Union is spreading its 
ideas on criminal law world-wide.

Chance meeting leads to research award

The Canterbury-Westland branch’s 

annual Hunter Cup golf day will be held at 
the Clearwater Golf Club on 3 April.

The Hunter Cup itself, for the best nett 
score, is open to Law Society members and 
judiciary who have o�  cial handicaps.

It is not the only competition on the day. 
Men’s and ladies’ Stableford competitions 
will be open for all o�  cial grades, and non-
handicap players will also qualify for prizes.

Participants from the Ministry of Justice 
will compete against a drawn team of lawyers 
for the E A Lee Trophy.

Tee o�  will be at noon and a barbecue lunch 
will be available from 11am. The prizegiving 
will start at around 6pm, with dinner to follow. 
Dinner and drinks will be open to non-playing 
practitioners from 5pm. For more information 
email susan.newman@lawsociety.org.nz.

Hunter Cup golfL AW  F I R M  N E W S
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The Business of LawThe Business of LawThe Business of LawThe Business of LawThe Business of Law

Some years ago, I interviewed several 

of the most successful lawyers I knew. They 
had consistently robust practices that gener-
ated enough work to keep themselves and 
others busy. They were the “go to” lawyers in 
their � elds, and they earned good incomes.
I asked them how they envisioned, 

built and sustained their practices and what, 
if any, succession planning they were doing.

Here’s some of what they told me:
• “It’s not just a practice. It’s a business.”
• “I love being a catalyst to create some-

thing that did not previously exist.”
• “It’s the creativity that grabs me. I had a 

vision for what I wanted to achieve, worked 
to build it, and then it came together and 
I have a very successful practice.”

• “I have tremendous freedom in what I do 
and how I do it, within reason, of course. 
My practice enables me to work with other 
people and support their professional 
success.”

• “Because I have spent so much of my 
life and energy building this practice, 
it’s important to me that it continue in 
some way after I cease practising. I often 
think about this and take it into account 
in how I structure my practice and work 
with my team.”

• “Although I have practised for more 
than 20 years, I still get a tremendous 
thrill when a new client contacts me or 
a respected colleague makes a referral. 
I will never tire of this.”

• “There is no bright line between my per-
sonal and my professional life. I never 
start or stop building my practice.”

• “Ultimately, the only security one has in 
the practice of law is a loyal, well devel-
oped client base. I built that, I control it 
and I bene� t from it.”

The lawyer as entrepreneur
What do these comments have in com-
mon? What is it that makes them unique, 

compelling and memorable?
What comes to mind is the word “entre-

preneur”, de� ned as “a person who organises 
and manages any enterprise, especially a 
business, usually with considerable initiative 
and risk” (Dictionary.com).

These lawyers are true entrepreneurs in 
how they build and run their practices. Their 
work as lawyers is more than a professional 
practice. They are lawyers, entrepreneurs 
and business people.

Several of the interviewees acknowledged 
they were entrepreneurs and questioned 
how they di� ered from many of their col-
leagues. In fact, they wondered whether 
some of their colleagues might view them as 
being somewhat “unprofessional” because 

of their “business like” approach to the 
practice of law.

In my experience, one can be a consum-
mate lawyer and a consummate entrepre-
neur. That said, situations can arise in which 
doing what is pro� table may be potentially 
unprofessional and/or unethical.

Obviously, being professional and ethical 
must always “trump” being pro� table. As an 
older, very successful and highly respected 
lawyer said to me when I � rst started practis-
ing: “As a lawyer in this community, you must 
be like Caesar’s wife. You must always be 
above suspicion”. It was excellent advice 
and I took it to heart.

In making partnership decisions, increas-
ingly law � rms are considering a candidate’s 
ability to build and sustain a “partner level 
practice”. In today’s competitive legal 
market, it is often no longer enough just 

to be a skilled lawyer. Being a technically 
skilled lawyer is essential, but that alone 
is not su�  cient.

What does it mean to be an entrepreneurial 
lawyer? Here are some thoughts.

Envisioning the entrepreneurial 
practice
Entrepreneurs, whether they be lawyers or 
business people, have a non-negotiable, 
clear vision of what they want to accomplish.
Some entrepreneurs are quite structured in 
their approach, develop written business 
plans and stick closely to them. Others have 
a general sense of what they want to achieve 
and approach the process more organically.

In either case, actualising that vision is 
something that consumes an enormous 
amount of their best thinking and energy. 
They go about it with a real passion and they 
assume they will be successful.

Building the entrepreneurial 
practice
Entrepreneurial lawyers realise that every-
thing they do, big or small, will be important 
in building their practice.
They constantly look for opportunities to 
create their own good luck. Their e� orts 
are cumulative and iterative.

They assume they will never fully 
“arrive” in building a robust practice and 
they embrace the process. Entrepreneurial 
lawyers engage in the solitary, creative work 
of building a practice, while also being highly 
collaborative.

They are businesslike and do not to mince 
words or waste time.

They are e�  cient and e� ective in a way 
that often distinguishes them from their 
less entrepreneurial colleagues.

Sustaining the entrepreneurial 
practice
Typically it takes between three to � ve years 
of active practice development to get real 
traction when building a legal practice.

After that, the growth curve often goes 

In this issue of LawTalk we begin a new column. It is entitled The Business of Law because that 
is what it is looking at – running a law practice.

It’s not just a practice. It’s a business
By Emily Morrow

The only security one 
has in the practice 

of law is a loyal, well 
developed client base
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from modest growth to exponential growth. 
I think of this as the “snowball e� ect”, after 
which success breeds more success.

However, entrepreneurial lawyers never 
take success for granted. Typically, they do 
this not out of anxiety about their practice, 
but because it’s a creative process that they 
intrinsically savour. It never begins and it 
never ends.

Succession planning
Some entrepreneurs, whether they be lawyers 
or otherwise, focus so intently on growing 
their practice or business that they don’t do 
much planning for its ultimate disposition.
Those who don’t plan run the real risk of 
doing themselves, their clients and their 
professional colleagues a major disservice. 
The fruits of their hard work, commitment 
and passion can be irretrievably and quickly 
lost when they leave the practice. Good will 
dissipates fast.

Interestingly, succession planning sits 
squarely in the center of an intense vortex 
involving psychology (professional/personal 
identity questions and anxiety about losing 
the “lawyer” role), sociology (the functioning 
of the lawyer’s team and others in the � rm 
and the � rm’s role in the larger community), 
business (the � nancial/commercial implica-
tions for the � rm and for the individual 
lawyer and his/her team members), and 
even anthropology (the cultural “history” 
of the departing lawyer’s way of practising, 
team management, � rm culture etc).

Optimal succession planning is therefore 
a complex topic and one that is beyond 
the scope of this article. That said, every 
lawyer should consider it early, often and in 
as objective and honest a way as possible. 
Resistance and denial do not constitute 
succession planning.

Daniel, the 
reluctant legal 
entrepreneur
Daniel worked for a large law � rm immedi-
ately following his legal training, thinking 
he wanted to become a partner in such a 
� rm. However, after a couple of years, for 
professional and personal reasons, he left 
the � rm and joined a smaller, boutique � rm.
Initially, the partners provided him with 
plenty of work. He enjoyed this and did 
very little, if anything, to develop his own 
client base.

Some years later, when the partners were 

considering him for partnership, they advised 
Daniel he would need to demonstrate the 
ability to grow a “partner level” practice. 
Although the � rm was doing well, it could 
not make him a partner unless he could 
bring in enough work to keep himself and 
his team busy.

Daniel contacted me because he was 
anxious about his ability to build his own 
practice. He really wanted to do so, but he 
was unsure if he “had what it would take” 
to be successful.

When Daniel and I met, I suggested that 
although building a practice can be challeng-
ing, the personal, professional and � nancial 
rewards of doing so could be signi� cant.

Daniel is highly motivated to become a 
partner in his � rm and expressed a willing-
ness to do “whatever it takes to be success-
ful”. He is smart, hardworking, resilient and 
focused, and he is a fabulous lawyer. But, he 
is not a “natural” entrepreneur. Daniel is a 
quintessential example of what I think of as 

a reluctant entrepreneur. Increasingly, there 
are many lawyers who become reluctant 
entrepreneurs.

Entrepreneurial attitudes and 
intentions
I told Daniel that, in my experience, entre-
preneurial success is less closely associated 
with technical expertise (although technical 
expertise is an essential prerequisite), and 
more closely correlated with certain attitudes 
and approaches. These are:
1. Entrepreneurs understand the role their 

intentions and attitudes play in their 
lives. Despite the external realities they 
may face, they have complete control 
over the attitude they bring to building a 
practice, and they create non-negotiable 
intentions going forward.

2. They accurately identify and use their core 
capabilities beyond their technical skills. 
For example, although Daniel is relatively 
introverted, he is a remarkable organiser, 
gets along with everyone (including the 
most di�  cult people) and can handle any 
emergency. These will be critical skills in 
building his practice, but are unrelated 

to his technical expertise as a lawyer.
3. They are realistic and honest about the 

risks and rewards of building a practice, 
and take full responsibility for their own 
success. Blaming is not part of their modus 
operandi.

4. They are tenacious and resilient. As one 
consummate legal entrepreneur remarked, 
“I may not always be successful, but I 
choose not to include the word ‘failure’ 
in my lexicon”. Bingo.

5. Successful reluctant entrepreneurs choose 
to believe there is more than enough to go 
around, that a rising tide � oats all boats 
and that their success should not be at 
any one else’s expense. They choose to 
live in a world of abundance. Although 
they are ambitious, they often are not 
particularly competitive.

6. They are realistic and honest with them-
selves and others about their strengths, 
know how to compensate for their weak-
nesses and act accordingly.

7. They believe it is possible to have an 
abiding sense of well-being in life and 
they intend to achieve that.
Daniel examined his professional atti-

tudes/intentions and drafted a practice 
development plan that was practical, achiev-
able and tailored to his personal style and 
strengths.

He told me his motivation level to achieve 
his goals was “9 or 10 out of 10” and he began 
chipping away at building his client base.

He knows this will be hard work and he will 
frequently have to step out of his comfort 
zone to be successful. He also knows the 
rewards can be substantial.

Daniel is well on the way to being a very 
successful entrepreneurial lawyer. He is a 
reluctant entrepreneur and not a “natural” 
one, but he will do just � ne. I have full con-
� dence in him.

You may never need to be a legal entrepre-
neur or a reluctant legal entrepreneur. But 
should the need arise, don’t dismiss the idea 
out of hand. You might be better at it than you 
think and you might even enjoy it.

Emily Morrow was a lawyer and senior partner 
with a large � rm in Vermont, where she built a 
trusts, estates and tax practice. Having lived 
and worked in Sydney and Vermont, Emily 
now resides in Auckland and provides tailored 
consulting services for lawyers, barristers, 
in-house counsel, law � rms and barristers’ 
chambers focusing on non-technical skills that 
correlate with professional success, includ-
ing business development, communication, 
delegation, self presentation, leadership and 
team building/management.

Although building a practice 
can be challenging, the 

personal, professional and 
� nancial rewards of doing so 

can be signi� cant

The Business of LawThe Business of LawThe Business of LawThe Business of LawThe Business of Law
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One of the real pleasures of working 

at a university is the thoroughfare of constant 
student enquiry where students challenge 
preconceptions about the law and its 
structure, its form, its provenance and its 
legitimacy.

This is particularly so in the context of 
postgraduate supervision where I have had 
the privilege of supervising many practition-
ers in the art of academic scholarship in 
the context of vexing questions their busy 
practice would otherwise give them no time 
to contemplate.

One such paper I recently supervised 
focused on demeanour evidence. As a prac-
titioner, this particular Masters student was 
troubled by the value or weight given to the 
demeanour of witnesses when assessing 
credibility.

The paper he completed on the topic 
was outstanding, albeit very troubling in 
its repercussions for litigation under an 
adversarial system of justice.

His central contention was that the 
rational basis of demeanour evidence is 
highly questionable and that, as such, a 
standard warning ought to be given by judges 
in all cases where credibility is at issue.

Rather than replicate this student’s � ne 
work, I would like to develop his thesis and 
use it to ask the altogether more troubling 
question of whether demeanour evidence, 
as an increasingly undermined concept, 
is now able to be viewed at all as a factor 
relevant to rational fact � nding? Further, 
is the concept of demeanour so weak as to 
undermine many of the preconceptions our 
system of justice is seemingly based upon?

Heady stu�  I know, particularly when you 
may have just picked this publication up 
in the tea room while enjoying a quick � ve 
minute break – but please, stay with me.

The rational foundation of demeanour 
evidence as a matter of legitimate considera-
tion in the assessing of credibility has long 
been questioned.

In recent years, the value of demeanour 
evidence in assessing credibility has been all 
but rejected – at least by science if not law.

In a highly controlled laboratory environ-
ment it seems possible to make accurate 
conclusions (albeit very limited) on the 
truthfulness of an individual from their 
demeanour. The courtroom as a highly 
charged, intimidating, inherently confron-
tational and dehumanising environment is 
as far from such a scienti� cally controlled 
environment as one could get.

Despite this cynicism, judges have directed 

juries and likely still do on a daily basis, on 
the value of demeanour evidence. ‘Ladies 
and gentlemen of the jury, you have had the 
bene� t of the witness giving evidence before 
you today ...’ or some such other language 
is, I am sure, not uncommonly heard in jury 
trials around New Zealand let alone taken 
on board by judges in judge alone � xtures 
(both civil and criminal).

Beyond the assessment of credibility by 
a fact � nder, demeanour evidence has also 
been relevant to the question of admissibility 
where the demeanour of a witness has 
been noted pre trial and used by a judge in 
determining the reliability of evidence for 
the purposes of determining relevance and 
probative value.

It would be unfair to say warnings on 
assessing and giving weight to demeanour 
were ad hoc, although the New Zealand 
judiciary, it seems, is far from recognis-
ing the need to give a general warning in 
all cases on the value of demeanour. This 

Demeanour evidence as the 
backbone of the adversarial 
process?
By Dr Chris Gallavin
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notwithstanding, I want to pick up on two 
points.

First is the law’s forlorn attempt to pigeon-
hole demeanour as an aspect of credibility, 
and to therefore only be concerned with 
its frailties when credibility is in issue. The 
second is the wider repercussions of an 
undermining in our faith in demeanour 
more generally.

The issue of credibility is often not directly 
in issue in a case. I believe, however, that it 
is arti� cial to assume that assessments of 
credibility are not made by judges and juries 
in all cases where testimonial evidence is 
given. If not credibility in the “legal” sense, 
the demeanour of a witness will likely always 
be used in determining both the believability 
of a witness (this relating more to credibility) 
or the weight to be given to their testimony.

A pertinent example of this can be seen 
in the context of expert evidence. Expert A, 
for example, is a strong speaker, articulate, 
con� dent, forthright, whereas Expert B is 
shy, appears to lack con� dence and � nds 
it di�  cult to make eye contact. In light of 
this, it seems incongruous to suggest that 
demeanour is only something relevant in 
cases where credibility is recognised as 
being in issue.

Moving to the second and more trou-
bling point, what faith can we put on the 
process of giving evidence in open court if 
the demeanour of a witness in answering 
questions does not present itself as a clear 
guide to the assessment of truth?

There are, of course, many non-epistemic 

reasons why evidence may still need to be 
given in open court – the notion of fairness 
inherent in the requirement that to challenge 
someone you ought to do so face to face is 
one such example, for example the right 
to confrontation under the United States 
Constitution.

However, it may be that litigators ought 
to be more forceful in their applications for 
evidence to be given in alternative ways, 
that the courts ought to take a less precious 
approach to such applications and that 

concepts based upon an inherent assumption 
of the worth of seeing a person give their 
evidence be revisited (hearsay for example).

Although this may seem academic, the 
reliance of the New Zealand courts on 
demeanour evidence seems not to be sup-
ported by science that suggests demeanour 
to be logically � awed.

For my part it seems arti� cial to attempt 
to pigeonhole the problem away from prying 
eyes through the classi� cation of demeanour 
as only relevant when it comes to credibility.

As my Masters student suggests, it seems 
illogical that there not be a more general 
warning given.

For litigators, in the absence of such 
a warning you might be tempted to call 
expert evidence on the frailty of making 
such an assessment – an assessment that 
judges and even we are prone to make with 
a misplaced con� dence in our ability to 
assess demeanour.

But separate to the ability of litigators 
to challenge demeanour as evidence, there 
appear to exist fundamental questions as 
to the core foundation of the adversarial 
process – a process intended to be based 
upon the rational attainment of facts.

Dr Chris Gallavin is an Associate Professor and 
Dean of Law at Canterbury University. He has 
published extensively on criminal justice and on 
evidence and procedure in particular. He is the 
author of the appellant handbook, Evidence
(LexisNexis, Wellington, 2008), and regularly 
undertakes consultant work in the area of the 
law of evidence.
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LawTalk reports decisions of the 

Legal Complaints Review O�  cer and lawyers 
standards committees (SC) on transgres-
sion of lawyers of professional standards. 
They are reports with no editorial comment 
and seldom do members write about the 
decisions.

As colleagues, we do often talk about 
the decisions and often in sympathy for 
our disciplined colleague. Presumably the 
publication is not to pillory the poor lawyer 
but to educate the profession about compli-
ance with standards.

A decision in LawTalk issue 824 of the SC 
prompted me to write. The SC had criticised 
a lawyer for failing to follow his client’s 
instructions about calling a witness at his 
court hearing. We are not told which court, 
what the issue in the trial was, and the 
relevance of the witness to the trial. All of 
this would have been helpful.

The lawyer’s response was quoted in 
LawTalk: “I believe the representation of 
Mr B was proper and reasonable. I am not 
bound to carry out instructions that I believe 
as counsel are ill founded and not the proper 
way to conduct the case”.

The SC found he had not followed his 
client’s instructions. The SC decision as 
reported makes no analysis of the case the 
client faced, the relevance of the witnesses’ 
evidence and whether the evidence would be 
helpful to the client. They are all matters to 
be considered and discussed with the client. 
If the client insists on the witness being 
called and it is against counsel’s advice, 
then the con� ict leads to termination of 
the instructions and representation in court 
by counsel. The lawyer foreshadowed this 
by his statement that he was not bound to 
carry out his instructions to call the witness. 

In my opinion, the lawyer may well have 
been correct in his handling of the matter. The 
SC decision (as reported) made no analysis of 
the lawyer’s correct duty to advise his client 
on the relevance of the witness’s evidence 
and whether the calling of the evidence will 
advance his client’s interests. The lawyer 
also had a duty to the court not to mislead 
the court. That may include not leading 
irrelevant evidence, or false evidence.

Had the SC analysed why the lawyer 

considered he was not bound to call the 
witness, then it may have concluded the 
lawyer was correct to be in con� ict with his 
client’s instruction and to refer the client 
to other counsel. Instead, the SC focuses 
on the rules of conduct, without correctly 
focusing on the lawyer’s duty to advise his 
client and his duty to the court. Had it done 
so, it may have appreciated that the decision 
whether to call witnesses and what evidence 
to lead is a matter to be discussed with the 
client, but the ultimate decision may rest 
with counsel, not the client.

Of course, we don’t have the full decision of 
the SC to be able to consider its correctness 
or otherwise. What the decision throws into 
contention is the standards and instructions 
and counsel’s duties to the court.

Rodney Hooker

Auckland

Murray Earl responds on behalf 
of the New Zealand Law Society
As Mr Hooker states, LawTalk reports deci-
sions of lawyers standards committees and 
the Legal Complaints Review O�  cer with no 
editorial comment, within the parameters 
prescribed by the con� dentiality provisions 
in the legislation and any speci� c publica-
tion order made. It also reports decisions 
of courts and the New Zealand Lawyers 
and Conveyancers Disciplinary Tribunal on 
matters relating to transgressions, or alleged 
transgressions, of lawyers’ professional 
standards.

This reporting is provided for a series of 
reasons, including – as Mr Hooker notes – to 
educate the profession about compliance 
with standards. The decisions are also 
reported because it is in the public interest 
to do so. In addition, it is important for the 
collective reputation of the profession that 
people are informed about what happens 
when lawyers break the Rules of Conduct 
and Client Care, Trust Account Regulations 
and other requirements of lawyering, or if 
they break the law. Protecting the clients 
of lawyers and protecting law � rms from 
both errant lawyers and former law � rm 
employees who have broken the rules is yet 

Standards committee decision another aim of reporting decisions. 
In the report Mr Hooker refers to, a 

standards committee was considering a 
complaint against a lawyer, A.

The complaint was that A had failed to 
follow instructions, because he was refusing 
to call witnesses. In documents relating to 
the complaint, the client also said that he 
had not agreed that the retainer was to be 
terminated.

Like Mr Hooker, the standards committee 
that dealt with the complaint had some 
sympathy for the lawyer. The summary 
printed in LawTalk re� ected this when it 
quoted the committee as saying: “It would 
seem to the committee that [A] was not fully 
aware of his obligations regarding instruc-
tions/retainers. There is some sympathy for 
that given an apprehension of the committee 
that he would not be alone amongst lawyers 
in that position.”

The committee, however, found that A had 
breached rules 4.2 and 13.3 of the Lawyers 
Conduct and Client Care Rules.

Rule 4.2 states that “a lawyer who has 
been retained by a client must complete 
the regulated services required by the client 
under the retainer” unless the retainer ceases 
in three ways speci� ed in the rule. That had 
not happened in this case.

Rule 13.3 states that “subject to the law-
yer’s overriding duty to the court, a lawyer 
must obtain and follow a client’s instructions 
on signi� cant decisions in respect of the 
conduct of the litigation. Those instructions 
should be taken after the client is informed 
by the lawyer of the nature of the decisions 
to be made and the consequences of them”.

The summary did not state which court 
the instructions related to. For the record, 
it was in relation to child care matters.
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To support my professional develop-

ment, I worked with a career/leadership 
coach 10 years ago. Here is an extract from 
one of our conversations:
Me:  I feel tired … as if I am always ‘redlining’ 

it. This is in spite of being � t, sleeping well 
and reducing my workload. I also feel this 
gnawing apathy. 

Coach: And?
Me:  Well, I could take a sabbatical. But it isn’t 

practicable. It’s a Catch 22. You have a 
rest, come back to a mess. Running a legal 
practice doesn’t lend itself to taking a break.

We repeated this conversation a few times. 
My stance changed little, despite my coach’s 
subtle change in tack each time. I’m glad 
we persisted, as it eventually dawned that I 
wouldn’t convince myself this was workable. 
It was to be experienced, not rationalised. 
I had to get on and trust this would work, 
despite doubts.

The question remained of what to do 
on sabbatical. Trekking in Nepal? Doing 
Outward Bound? Pottering about home? 
Family travels in Australia? 

Each would create a space to recharge, 
obtain a better perspective and to rethink a 
career in law. Whether they were the “right” 
things to do remained elusive. However, 
they piqued my interest and demanded I 
wear other “clothing”. 

Working out what to do, as opposed to 
whether it would work out, helped greatly. 
With that came the con� dence to make a 

decision. That came in the form 
of booking everything.

It was March 2004 and 
deciding to take a sabbatical 
was the � rst of many actions in 
making it happen. In deciding, I 
trusted that I would master the 
detail. Helped by my stepping 
into action.

There were six months to 
prepare. The team at work was 
too inexperienced to simply leave 
them running my legal practice. 
So I trained them … well. I found 
a senior lawyer to supervise. 
A week before my departure that lawyer pulled 
out. My ex law business partner stepped up 
at short notice and assumed this supervising 
role, as did one other senior practitioner.

Taking a sabbatical was life giving, where 
I experienced a profound sense of living 
versus working. 

It was a return to, and awakening, of self. 
For the � rst time in 20 years I experienced 

a sustained period of meeting my needs, 
rather than others’. I focused deeply and 
productively on myself.  Experienced too was 
a good shift in capacity to trust, to re� ect and 
draw on the past plus build and “front foot” 
the future. I realised that others bene� t too 
from my living in a more present, authentic 
way; in my being out of “role”, whether that 
of provider, lawyer or employer. 

Many looked on with concealed disap-
proval or open disbelief. I smiled, for only 
a year earlier I experienced similar doubt.   

Taking a sabbatical set up what lay next. 

Practising WellPractising WellPractising WellPractising WellPractising Well

A sabbatical – to be had, not worked out
By Martin Wilson

A feeling of emptiness followed the sabbati-
cal. This was a personal thing, not a given 
consequence of a sabbatical. The break 
had “lifted the veil”. Ultimately it resulted 
in a substantial career shift. I moved into 
a di� erent area – a much more intrinsic, 
rather than learned or conditioned, match 
with who I am.

Trust + Decide + Act. This is the “formula” 
that – for me – converted a sabbatical from 
a good notion into a bene� cial reality. 

It works too in addressing a tendency 
to “fall o� ” the actioning of life, career or 
health opportunities. 

At its heart is leading with trust, including 
trusting that one’s capacity to fathom out, 
take charge or manage what follows will hap-
pen, as it does day in day out as we encounter 
other challenges, typically mostly for others. 
Assuming responsibility for oneself for a 
change is a welcome relief. By comparison, 
some might say a walk in the park.

Logic will not change an emotion, but 
action will — Anon

Martin Wilson is the Principal of Selfmade 
Coaching (www.selfmade.co.nz). His experience 
includes 24 years in legal practice, partnership 
in a large commercial law � rm, 11 years running 
his own commercial law practice, and a period 
as Group Manager Communications and Human 
Resources for a large government agency. 
He has been a professional coach since 2001. 
He is a current member of the International 
Coach Federation and a past director of its 
Australasian arm. 

Curious puppy on a terrace in Bandipur, Nepal. Photo by Francois de Halleux.
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2014 marks the start of a new era for 

New Zealand’s � nancial markets – an ambi-
tious and exciting period of change for market 
participants and investors. This is the third in 
a series of articles by the Financial Markets 
Authority (FMA) outlining the key changes, 
the impact they will have on the future of 
our � nancial markets, and the role lawyers 
can play in helping achieve that change.

In this article we discuss the changes 
requiring provision of clear information 
for investors, how we will support the new 
approach, and the objectives you can focus on 
to help your clients achieve the new objectives.

Why does clear information 
matter?
Receiving clear information about investment 
opportunities helps investors make sound 
investment decisions. It builds the trust 
that is essential to facilitate capital market 
activity, help businesses grow, and provide 
individuals with opportunities to develop 
their personal wealth.

What’s changing?
Investment statements and prospectuses 
will be replaced by Product Disclosure State-
ments (PDSs) and publicly searchable online 
registers. The PDS is short, standardised and 
accessible to retail investors with require-
ments for information to be clear, concise 
and e� ective. The register will provide a rich 
vein of supporting information for investors 
if they choose, and will enable advisers and 
analysts to carry out more in-depth research 
and analysis.

The new framework relating to o� ers of 
� nancial products comes into e� ect on 1 
December 2014.

How is FMA supporting the new 
approach?
We are working with the Ministry of Business, 
Innovation and Employment to develop the 
disclosure regulations following submissions 

on their exposure draft released late last 
year. Provision of clear, concise and e� ective 
information for investors will be promoted by:
• short page limits for PDSs so investors 

receive clearer, more concise, retail 
investor-focused information;

• a level of prescription in the PDS to help 
make the o� er documents accessible to 
retail investors and assist understanding 
of key information about the o� er; and

• short and focused risk descriptions in the 
Key Information Summary at the front of 
the PDS, and a move away from disclosure 
of long lists of generic risks that are unable 
to be understood by retail investors.

We expect draft disclosure documents for 
all � nancial products to be released for 
consultation in April 2014.

At the same time, FMA will release a 
consultation paper outlining our approach 
to, and how we intend to apply the new 
law and providing guidance to assist par-
ticipants to understand, and comply with, 
their obligations.

We will also outline, and seek views on, 
our proposed approach to the frameworks 
and methodologies and notices that FMA 
can issue under the new regime and to 
FMA’s power to exempt under the Financial 
Markets Conduct Act 2013.

Many of the technical di�  culties partici-
pants encounter operating under the Securities 
Act 1978 regime will be addressed by the 
new Act and regulations and so most of the 
exemptions granted by FMA under the Securi-
ties Act will no longer be required. We will 
consult to identify the much smaller number 
of exemptions that may be required in future.

Helping your clients get ready
There is a signi� cant opportunity for par-
ticipants to embrace the new regime and 
change the focus of their o� er documents 
to talk directly to retail investors. You can 
assist your clients to make the most of this 
opportunity by encouraging your clients to:
• focus o� er documents on retail inves-

tors and not use them as risk mitigation 
documents;

Growing market confidence through clear 
information for investors
By Natalie Muir

• tailor risk disclosure so retail investors 
can see at a glance the most signi� cant 
risks that are relevant to the o� er; and

• get on board with the concept of layering 
of o� er information of which the PDS 
is the “top” retail focused layer, with 
more detailed information available on 
the register.

Look out for our consultation paper for your 
opportunity to comment on exemptions, 
frameworks and methodologies and guidance 
you consider will support an e� ective o� ers 
regime. Keep an eye on our website for more 
details www.fma,govt.nz or sign up to our 
engagement site www.talktous.fma.govt.nz
to receive regular updates.

Natalie Muir is a senior lawyer at the Financial 
Markets Authority. She is leading FMA’s work 
preparing for the new o� ers regime.

April 2014 – MBIE expects to consult 
on disclosure regulations, FMA to 
consult on supporting exemptions, 
frameworks & methodologies and 
guidance

August / September 2014 – dis-
closure regulations likely to be 
Gazetted

1 December 2014 – commencement 
of new o� ers regime for regulated 
products

30 November 2015 – this will gener-
ally be the end of the transitional 
period for new o� ers of � nancial 
products (other than continuously 
issued products) under the Securi-
ties Act regime

30 November 2016 – end of the 
transitional period for new o� ers 
of continuously issued � nancial 
products under the Securities Act 
regime

For more details about the timeline for 
change go to www.fma.govt.nz/keep-
updated/the-future-of-� nancial-markets/
timeline-for-change/

Key DatesKey DatesKey DatesKey DatesKey Dates
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This article covers several issues 

that have been the source of recent inquiries.

Bureau services
One alternative for maintaining the required 
trust accounting records is to use a recog-
nised bureau service.

Although available as a solution for all 
sizes of legal practice, this is particularly well 
suited to sole practitioners or � rms with a 
small number of partners. Bureau services can 
range from simple outsourced administrative 
support for busy legal professionals, to a 
cost e� ective alternative to managing the 
trust account records in-house, through 
to fully managing all � nancial records and 
processes of a legal practice.

For those who are � nding the trust account 
administration burdensome or are wishing 
to migrate from a manual system to a fully 
computerised package at minimal cost and 
risk, using a bureau is a safe step. A number 
of general accounting bureau services are 
o� ered in New Zealand. The Inspectorate 
can assist with a list of � rms but cannot 
recommend a particular � rm.

Professional indemnity 
insurance
As required by rule 3.4(b) of the Lawyers 
and Conveyancers Act (Lawyers: Conduct 
and Client Care) Rules 2008 (RCCC) lawyers 
must provide disclosure of their professional 
indemnity insurance (PI) in the standard 
terms of engagement issued to all clients 
or advise if they do not hold any PI cover.

The object of such disclosure is to provide 
full information to allow a prospective client 
to make an informed decision about whether 
or not to engage a lawyer’s services.

PI insurance, although highly recom-
mended, is not compulsory for lawyers 
practising in New Zealand. If a lawyer has 
no PI cover or PI cover that does not meet 
the set minimum standards, disclosure of 
this is required.

If a lawyer has limited cover which does 
not meet the set minimum standards then 
the disclosure requirements are considered 
to be met by the lawyer providing details 

of their insurance, the indemnity limits, 
whether the limit applies to each claim or on 
an aggregate basis and the excess payable.

If the minimum standards are met, it 
is su�  cient to disclose that professional 
indemnity insurance is held.

The minimum standards were issued in 
July 2008 by the New Zealand Law Society 
and are outlined on the NZLS website 
at www.lawsociety.org.nz/for-lawyers/
regulatory-requirements/insurance-disclosure.

As an example, in order to meet these 
minimum standards then:
1. A sole practitioner needs:

a. at least $1 million indemnity cover; and
b. this indemnity cover of $1m would 

have at least one annual automatic 
reinstatement – in other words there 
is enough cover available for at least 
two large claims for up to $1m each; and

c. the excess or deductible payable does 
not exceed $10,000 (being 1% of the 
indemnity cover of $1m).

2. A four-partner � rm would need:
a. at least $3 million indemnity cover 

(being $750,000 for each partner); and
b. this indemnity cover of $3m would 

have at least one annual automatic 
reinstatement – in other words there 
is enough cover available for at least 
two large claims of up to $3m each; and

c. the excess or deductible payable does 
not exceed $30,000 (being 1% of the 
indemnity cover of $3m).

Deduction of fees
If a lawyer wishes to handle client monies, 
that lawyer must operate a trust account 
as required under s110 of the Lawyers and 
Conveyancers Act 2006 (LCA). Where an 
arrangement exists for a lawyer to receive 
fees in advance, the lawyer will need to 
operate a trust account to facilitate this.

Lawyers in Practice
By Jeremy F Kennerley, Financial Assurance Manager The rendering of an invoice by the lawyer 

to the client, either on or before the monies 
are received, in advance of completing the 
work, does not relieve the lawyer from this 
obligation. The only situation when the 
payment of fees is not required to go into a 
trust account is where the invoice has been 
issued and the services have been concluded.

In order to take fees by deduction from a 
client’s balance within the trust account, a 
lawyer must have either a speci� c authority 
from the client to do so for the work carried 
out, or the arrangement for deduction of 
fees must be part of the standard terms/
letter of engagement issued to the client. 
All lawyers should refer to RCCC Chapter 
9 Fees for the rules and further assistance 
over fee-related matters.

Barristers may only receive funds in 
advance if the funds are held in the trust 
account of their instructing solicitor.

Suspicious transactions 
reporting
Under s15 of the Financial Transactions 
Reporting Act 1996 lawyers have an obligation 
to report any suspicious transactions to the 
Commissioner, Financial Intelligence Unit. 
Contact details are:
• 04 474 9499
• New Zealand Police, Police National 

Headquarters, Wellington
• www.police.govt.nz/advice/businesses-and-

organisations/� u/about.
If lawyers are unsure whether a matter needs 
to be reported, in the � rst instance it may 
be advisable to call the FIU and discuss the 
details in con� dence. There is no requirement 
when recording a suspicious transaction to 
notify the Law Society.

If anyone has further questions or requires 
any assistance please contact the Law Soci-
ety’s Inspectorate through the Financial 
Assurance Manager jeremy.kennerley@
lawsociety.org.nz, phone (04) 463 2936. 

Order our unique, specialised template and be ready for mandatory 
CPD recording from 1 April 2014

CONTINUING PROFESSIONAL DEVELOPMENT
HAVE YOU ORGANISED YOUR CPDPR?

www.cpdforlawyers.co.nz or email Julie at cpdforlawyers@xtra.co.nz
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The rule in Saunders v Vautier (1841) 

41 ER 482, which has long been a part of New 
Zealand’s common law, provides that an adult 
bene� ciary who is sui juris and who has an 
absolute, vested and indefeasible interest 
in the capital and income of property, or 
an aliquot share of capital and income as 
the case may be, may at any time require 
the immediate transfer of the property to 
him and consequently terminate the trust.

The rule recognises the proprietary rights 
of bene� ciaries to overbear and defeat the 
intention of the testator or settlor who 
wishes to hold property under the continuing 
powers and limitations of a trust.

Where all bene� ciaries jointly wish to termi-
nate the trust, no prejudice to a bene� ciary, or 
a class of bene� ciaries, will arise. That is not 
so where some bene� ciaries seek distribution 
of their aliquot share of trust property against 
the wishes of fellow bene� ciaries.

This matter was considered recently in the 
High Court decision of Gough v Strahl [2013] NZHC 
3184. In that case, Justice Mackenzie had to 
consider whether either of the two established 
limitations to a Saunders distribution would 
apply to frustrate the distribution of shares 
in a private company to a vested bene� ciary.

The � rst limitation prevents the division 
of real property. The principle behind this 
limitation is clear: a share of real estate 
“never fetches quite its proper proportion 
of the proceeds of sale of the entire estate”.1

The second limitation, and without doubt 
the more unsettled of the two, relates to 
what the cases have called “special cir-
cumstances”, “prejudice” or “grounds to 
the contrary”. United Kingdom, Australian 
and New Zealand Courts have not seen 
it appropriate to de� ne what constitutes 
“special circumstances”.

Justice Clausen in Re Sandeman’s Will Trusts2

said that “the Court has I think been rather 
careful never to de� ne in precise terms exactly 
what would be good ground to the contrary”.

Speaking broadly, special circumstances 
will negate a Saunders distribution where it 
would be prejudicial to bene� ciaries who wish 
the property to remain undistributed on trust.

Of particular importance to Justice Mac-
kenzie’s decision in Gough v Strahl was the 
New South Wales Supreme Court decision of 
Re Henley3 in which Justice Slattery provides 
a helpful comparison of United Kingdom and 
United States approaches to the distribution 
of trust property.

The US approach
The United States Supreme Court addresses 
a distribution of this nature as a policy 
decision. US Courts are under a duty to 
uphold the directions of the settlor; any 
distribution going against the settlor’s 
directions will only be made if it does not 
contradict public policy. The question to be 
determined is “how far should a settlor be 
permitted to control not only the disposition 
but the enjoyment of property?”

The US appears less willing than the Com-
monwealth to recognise the proprietary rights 
that a bene� ciary has in absolutely vested 
trust property. It would typically seem absurd 
that a person with an indefeasible interest in 
property could not control it himself/herself. 
However, where the interest arises through 
a trust, US Courts are under a prima facie 
duty to deny that indefeasible interest in 
favour of upholding the settlor’s intentions 
(unless public policy justi� es otherwise).

There is a concern that US courts are, 
to some extent, authorising the settlor to 
control property that he/she has gifted into 
a trust; a principle that clearly contradicts 
the position in New Zealand that a settlor’s 
proprietary interests are foregone upon 
settling property on trust.

The Commonwealth approach
Unlike in the US, the default position in the 
UK and Australia, where the requirements 
of a Saunders distribution are satis� ed, is 
that distribution will be ordered; the onus 
being on those who oppose distribution to 
establish that a limitation applies.

The distribution of cash or shares in public 
companies is unlikely to give rise to one 
of the limitations as the division of such 
assets is simple and does not create special 
circumstances. The leading Commonwealth 
authorities4 have interestingly all involved the 
distribution of shares in private companies, 

with “special circumstances” being alleged 
because distribution (and the division of 
share ownership which naturally follows) 
a� ected share value and company control.

This was also the case in Gough v Strahl,
where Justice Mackenzie held it was not 
right for the court to deprive the bene� ciary 
of a distribution so as to hold her under the 
trust for a cause which she did not espouse.

In each of these cases the claims were 
rejected and distribution was ordered on 
the Saunders principle with the overarching 
focus in each case being on the proprietary 
rights of vested bene� ciaries.

Justice Slattery in Re Henley clari� ed the 
policy behind the Saunders rule in Australia 
as being that any restriction on the enjoy-
ment by a bene� ciary of a vested interest in 
property is inconsistent with the nature of 
that interest and must be disregarded. The 
policy is clearly based in the property rights 
of the bene� ciary, far removed from the US 
“settlor’s directions” approach.

Gaining support from Gough v Strahl, New 
Zealand courts should not overlook the 
simple fact (when considering what has 
become an overcomplicated area of trust 
law) that the settlor forgoes his/her right to 
control property upon settling it on trust. The 
proprietary interests of a bene� ciary, whether 
contingent or vested, should always be the 
paramount consideration in the context 
of a call for distribution of trust property.

As was simpli� ed by Justice Turner in the 
NZ Court of Appeal5: “ … a donee is saying, 
‘Property has been given to me and is mine, 
and I am going to do what I choose with it, 
no matter what the donor may have wished,’ 
and, whatever may be thought about his 
ingratitude, the Courts are compelled to 
hold that he is within his legal rights”.

Harry Shaw is a solicitor with Wynn Williams 
where he works in the litigation and dispute 
resolution team and with the employment team.

1. In re Horsnaill (1909) 1 Ch 631; In Re Marshall (1914) 1 Ch 192 at 199
2. Re Sandeman’s Will Trusts; Sanderson v Hayne [1937] 1 All ER
3. Re Henley [2013] NSWSC 975
4. In Re Sandeman’s Will Trusts, Sanderson v Hayne [1937] 1 All ER; 

Re Weiner; Wyner v Braithwaite [1956] 1 WLR 579; [1956] 2 All 
ER 482; Re Henley [2013] NSWSC 975

5. Re Lushington (deceased) [1964] NZLR 161

Proprietary rights and settlor intentions
By Harry Shaw
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Family lawyers should seriously 

consider attending a cutting edge conference 
next month. Adoption with an interna-
tional � avour, often involving a surrogacy 
arrangement, is becoming more and more 
commonplace.  Any family lawyer, anywhere 
in the country, is likely to be required to 
advise a client on what can be a complex 
area of the law and this conference will 
highlight the issues and give practical advice.

Called International Adoption and Sur-
rogacy – family formation in the 21st Century, 
the conference will be held in Wellington on 
9 April and Auckland on 11 April.

Run by NZLS CLE Ltd, the conference 
will qualify participants for 6.5 CPD hours.

“The title to this conference should excite 
the interest of all those who practice family 
law in New Zealand,” says the conference 
chair, Paul von Dadelszen, who was, when 
he retired from the Bench in May 2013, the 
longest serving of New Zealand’s District 
and Family Court judges.

“As international adoption involving sur-
rogacy arrangements is becoming more 
and more common, it is vital that lawyers 
understand the relevant law (what there is 
of it) and practice.

“The aim of the conference is to provide 
an opportunity to hear from various experts 

Important 
conference 
for family 
lawyers

Estate Clearance 
Specialists

www.twinsetandpearls.co.nz

021 611 204 · 09 818 8744

Dealing with a house full of memories 
can be daunting. Let us manage it. No 

job too big or small.

lacey@twinsetandpearls.co.nz

in such a way as to achieve a result which has 
done justice to all those involved, including 
in particular the child. 

“I am sure that you will � nd the issues 
discussed at this conference to be highly 
relevant to your practice of family law today. I 
encourage you to participate, not only in order 
to up-skill yourselves in this important area of 
your practice, but also to highlight the need 
for statutory reform,” Mr von Dadelszen says.

For more information and to register 
see www.lawyerseducation.co.nz/shop/
Conferences+2014/International+Adoption+
and+Surrogacy+-+family+formation+in+the
+21st+Century.html. 

across a number of disciplines.” 
The keynote speaker will be Dr Gabriela 

Misca, from the University of Worcester, 
England. Her research “has given her an 
insight into the consequences for the child of 
adoption across international boundaries,” 
Mr von Dadelszen says.

“Other speakers will include those who 
work at the coalface and have to advise their 
clients about the relevant conventions, the 
Adoption (Intercountry) Act 1997 and the 
concept of habitual residence. 

“You will be given a guided tour through 
the current state of New Zealand case law 
in this � eld. 

“There will be the opportunity during a 
panel discussion to hear from representatives 
from relevant ministries about processes 
which need to be followed and to ask them 
questions. An expert from Fertility Associates 
will be talking about new medical frontiers and 
the legal challenges which they may present. 

“Importantly, you will be informed about 
overseas trends and challenged to consider 
how our law might be improved. 

“As a result of what you will learn at the 
conference, you may well ask yourselves the 
question: should there be an international 
convention to govern the practice of inter-
country adoption and surrogacy? 

“But the more important question in the 
domestic context is whether it is high time 
that we in New Zealand had speci� c legisla-
tion that addresses cross border surrogacy. 

“Central to any case involving the adoption 
of a child is the welfare and best interests 
test, notwithstanding the fact that this 
country’s adoption legislation makes no 
mention of that paramount principle. 

“It is often that principle which has ena-
bled the judiciary, both here and abroad, 
when deciding adoption cases with an 
international � avour, to interpret the law 

Legal Accounting Bureau 
provides comprehensive, 
accurate, efficient and timely 
management of solicitors’ 
trust accounts.
Outsourcing the management 
of your firm’s trust account 
has many advantages.

Powered by juniorPartner.
Practice Management software you can trust.

Kathy Kell
kathy@accountingbureau.co.nz
Ph 09 444 1044 
Fax 09 929 3203 
www.accountingbureau.co.nz

· Save time and money
· Always know your trust account 

is balanced and your month end 
certificates are filed on time

· Our service is completely secure 
and confidential

· Trusted professionals with over 
20 years’ experience

· 62 law firms currently use our 
services
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CPDcalendar
Programme Presenters Content Where When

CIVIL LItIgatIon & EmPLoymEnt
Immigration 
and Protection 
tribunal

Melissa Poole
Martin Treadwell

What separates a strong appeal from one that is not? This seminar will consider what the Tribunal is 
looking for from lawyers and representatives, as well as how they can best represent their clients. It 
covers all forms of appeals including both “on the papers” appeals and oral hearings.

Christchurch
Wellington
Auckland

17 Mar
18 Mar
19 Mar
18 Mar

Introduction to 
High Court Civil 
Litigation Skills

This two-day workshop is an excellent opportunity for recently admitted practitioners to develop 
practical skills in civil litigation in an intense small-group workshop. Don’t miss this chance 
to ensure that you will be able to face a court case with confidence! You will improve your 
advocacy skills while you learn how to handle a single file from beginning to end, be able to 
identify and understand the various steps in the process, develop the practical skills you need 
to handle this, and a range of other litigation files, competently and confidently.

Auckland 1
Wellington
Auckland 2 
Christchurch

26 - 27 May
20 - 21 Oct
10 - 11 Nov
24 - 25 Nov

ComPany, CommErCIaL & tax
Consumer Law 
reforms

Susie Kilty
Rae Nield

The most significant changes in consumer-related legislation for 20 years will be in force soon and 
will bring a keener focus on consumer protection. The Fair Trading Act and Consumer Guarantees 
Act have been significantly amended. If you advise businesses on trading activities or are an in-house 
counsel for a manufacturer, you can’t afford to miss this seminar.

Dunedin
Christchurch
Wellington
Hamilton
Auckland

31 Mar
1 Apr
2 Apr
7 Apr
8 Apr
2 Apr

Introduction to 
Company Law

John Horner
Ben Johnston
Andrew Leete
Mark Odlin
Graeme Switzer
Daniel Wong

This practical “transaction” based two-day workshop will equip you with the knowledge and 
understanding to deal with the purchase, establishment, operation and sale of a business. 

Auckland
Wellington
Christchurch

12 - 13 May
19 - 20 May
26 - 27 May

CrImInaL
Introduction to 
Criminal Law 
Practice

Noel Sainsbury Revised to include the Criminal Law Procedure Act, this practical two-day workshop will cover the 
fundamentals of being an effective criminal lawyer. The course addresses the steps that young lawyers 
need to know about to prepare for and run a Judge-alone trial in the District Court.

Christchurch
Wellington
Auckland

17 - 18 Mar
31 Mar - 1 Apr
3 - 4 Apr

Duty Lawyer 
training 
Programme

Local Presenters Duty lawyers are critical to the smooth running of a District Court list. Here is a way to gain more of the 
knowledge and skills you need to join this important group. This workshop is made up of serval parts.
Visit www.lawyerseducation.co.nz for full course description, dates and locations.

Visiting 
centres 
around NZ

Feb - Nov

EnVIronmEntaL
Environmental 
Law Intensive

Chair: Derek 
Nolan

There have been a number of important developments in the environmental law field. This intensive 
will update you on recent significant cases and their ramifications; look at the new “planning paradigm” 
within which lawyers practising under RMA must learn to operate and provide value to clients; and 
gaining the interest of the higher courts.

Christchurch
Auckland

1 Apr
2 Apr

FamILy
mediation for 
Lawyers: Part B 
– Family Law

Virginia Goldblatt
Denise Evans

For those with recent approved prior mediation training, including our Part  A  course. This programme 
will be an opportunity to practise mediation skills in the family law area and then to be assessed on 
them. Strictly limited numbers with pre-course work required.

Auckland 1
Wellington 2
Auckland 2

2 - 4 May
22 - 24 Aug
10 - 12 Oct

Understanding 
mediation – 
mediation for 
lawyers Part a

Virginia Goldblatt
Geoff Sharp

Mediation knowledge and skills are an increasingly important adjunct to legal practice. Many more clients 
are taking disputes to mediation (because it works) and the more that their legal advisers know about how 
it works the better. In addition, practice as a mediator extends the service that lawyers can offer the public.

Wellington
Auckland 2

25 - 27 Jul
31 Oct - 2 Nov

FDr training for 
mediators 

Denise Evans
Bryan King

Those mediators wanting to be appointed as an FDR provider by NZLS need to complete this one-day 
workshop to add to their current mediation knowledge and skills.

Wellington 2 2 Apr

the new Family 
Justice System 
– fundamental 
changes

Tim Black
Alan Goodwin
Nicola Grimes
Emma Parsons

The Family Law Reforms introduce a new Family Justice System. This involves fundamental changes 
to family law processes, access to the Family Court and Family Court procedure. The new rules 
commence in the first quarter of 2014. This seminar is a must for anyone practising family law. It will 
provide a valuable opportunity to understand the enormity of the changes and how they will affect the 
way you practise family law.

Visit www.lawyerseducation.co.nz for full course description, dates and locations

Visiting 12 
centres 
around NZ

17 - 21 Mar

19 Mar

*CPD HrS may vary – please see brochure on website

Webinar

Webinar

11*
CPD HRS

6
CPD HRS

15
CPD HRS

14.5
CPD HRS

Webinar

9
CPD HRS

3.5*
CPD HRS

3.5*
CPD HRS

13
CPD HRS

6
CPD HRS

3.5*
CPD HRS

13
CPD HRS

Brochures for CLE programmes are distributed with LawTalk. If you have not received a brochure for any of the programmes listed, 
please see www.lawyerseducation.co.nz or email cle@lawyerseducation.co.nz or contact CLE information, tel 0800 333 111.
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11*
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Webinar
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CPD HRS
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Programme Presenters Content Where When
FamILy

Family Legal advice 
Service, Family 
Legal aid changes 
and review of 
Family Fixed Fees

Donella Hammond
Sarah Kelly
Michele McCreadie

This free webinar discusses the new government-funded Family legal Advice Service, the 
changes to the availability of legal aid for CoCA cases and changes to the CoCA fixed fees 
schedule.

                                       Webinar Funded by Legal aid Services

28 Mar

International 
Surrogacy and 
adoption – family 
formation in the 
21st Century

Chair:
Paul von Dadelszen

As international adoption involving surrogacy becomes more common, NZ jurisprudence in this 
area inevitably will be influenced by international legislation and cases, together with information 
gained from studies of the effects of adoption and surrogacy on the children and their sense of 
identity. Medical frontiers are expanding possibilities for IVF and further legal complexity. Where 
is it all heading? This one-day conference will pull together contributions from overseas, leading 
practitioners, relevant ministries, academia and Fertility Associates.

ChristchurchChristchurch
Wellington
Auckland

8 Apr 8 Apr  cancelled cancelled
9 Apr
11 Apr

ProPErty & trUStS
Property – 
converting cross 
leases to freehold 
and unit title

Joanna Pidgeon When dealing with cross leases there is the opportunity of conversion to freehold or unit titles 
which can add value to clients’ properties. This practically focussed webinar will discuss the 
advantages and examine the procedures for converting cross leases to freehold and unit title 
in the current legislative environment.

20 Mar

the residential 
Care Subsidy 
– mSD policy 
and Legal 
developments

Theresa Donnelly 
Richard Lang

Attend this webinar to learn about how the policy and legal developments relating to the asset 
and income tests for the Residential Care Subsidy now influence how lawyers must advise 
their clients regarding the formation of family trusts and the structure of gifting programmes.

20 Mar

Ethics -  conflict of 
interest for property 
lawyers

Duncan Webb Lawyers acting in complex property, business and finance transactions often work for multiple 
parties and it is important to be alive to conflict issues. Attend this webinar to learn about 
successfully managing problems where a conflict of interest arises. 

7 Apr

Elder Law Intensive Chair: 
Catherine Atchison

Attend this intensive to be updated on the constantly evolving issues in elder law. The 
presenters will discuss: capacity; enduring powers of attorney; elder abuse; privacy; trusts; 
new relationships; and they will look at future housing options for an ever-increasing and 
diverse elderly population.

Christchurch
Wellington
Auckland

7 May
14 May
21 May

PraCtICE & ProFESSIonaL SkILLS
trust account 
administrators

Jeremy Kennerley
David Littlefair

How do you keep a trust account in good order? This training is for new trust accounting staff, legal 
executives, legal secretaries and office managers.
Visit www.lawyerseducation.co.nz for full course description, dates and locations

Christchurch
Dunedin

18 Mar
25 Mar

Building Profitability: 
Leverage, 
Leadership and 
management

Irene Joyce Only best-run firms achieve the profitability levels allowing them to re-invest in their practices and 
keep up with modern law firm management essentials. This workshop identifies attitudes, skills 
and systems partners need to achieve profitable high performing leveraged teams, beginning with 
effective leadership, to challenge and develop your team and maintain strong client relationships.

Wellington 20 Mar

time mastery for 
Lawyers

Frank Sanitate This practical, skills-based workshop will help you to plan, prioritise, delegate and communicate. 
You will practise new ways of working enabling you to: eliminate time stress; achieve greater 
productivity; increase your billable hours without increasing your hours of work; increase your 
job satisfaction and improve your work-life balance.

Christchurch
Wellington
Auckland

24 Mar
26 Mar
28 Mar

Stepping Up – 
foundation for 
practising on own 
account

Director: 
John Mackintosh

All lawyers wishing to practise on their own account, whether alone, in partnership, in an 
incorporated practice or as a barrister, will be required to complete this course. (Note: From 1 
October 2012 all lawyers applying to be barristers sole are required to complete Stepping Up). 
Developed with the support of the New Zealand Law Foundation.

Christchurch
Auckland 2
Wellington
Auckland 3

15 - 17 May
3 - 5 Jul
4 - 6 Sep
6 - 8 Nov

Lawyer as 
negotiator

Jane Chart Building on your own experience, this one-and-a-half day workshop provides hands-on practice 
and feedback, as well as a conceptual framework for preparing for and undertaking negotiations. 
It examines different strategies and tactics, and offers tools for dealing with difficult negotiators, 
breaking impasses, and for addressing specific issues which you might wish to raise.

Christchurch
Auckland 1
Wellington 1
Wellington 2
Auckland 2

2 - 3 Apr
7 - 8 May
20 - 21 May
11 - 12 Nov
18 - 19 Nov

trust account 
Supervisor training 
Programme

Mark Anderson
Jeremy Kennerley
David Littlefair
David Chapman
Bob Eades
Lindsay Lloyd

To qualify as a trust account supervisor, you must complete 40-55 hours’ preparation, attend 
the assessment day and pass all assessments. 

Auckland 1
Hamilton
Wellington
Auckland 2
Christchurch

9 Apr
16 Jul
18 Sep
19 Nov
26 Nov

Secrets of Success Irene Joyce Understand the factors which make small to medium size firms successful, analyse how well 
your firm measures up and how to start implementing changes to improve your firm’s success.

Napier
Dunedin
Christchurch
Wellington
Hamilton
Auckland

10 Apr
30 Apr
1 May
14 May
29 May
5 Jun

Webinar

Webinar

Webinar

Webinar

18.5
CPD HRS

11.5
CPD HRS

10*
CPD HRS

3.5*
CPD HRS

6
CPD HRS

1
CPD HRS

6.5
CPD HRS

5
CPD HRS

1
CPD HRS

1
CPD HRS

1
CPD HRS

6
CPD HRS

Online registration and booklet purchases (with cheque, direct credit and credit card payment options) available at www.lawyerseducation.co.nz
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Law Foundation support will enable 

many eminent international legal experts to 
visit New Zealand and speak at conferences, 
seminars, lectures and other venues this year.

Perhaps the most prestigious event on 
the 2014 legal calendar will be the World Bar 
Conference in Queenstown in September, 
the � rst time this biennial event will be held 
in New Zealand. 

The Foundation is contributing $50,000 
towards bringing 10 international speakers to 
the event, themed around the topic Advocates 
as Protectors of the Rule of Law.

Con� rmed speakers at the conference 
include Lord Dyson, United Kingdom Master 
of the Rolls; Justice Robert Jay, leading 
counsel in the Levinson phone hacking 
enquiry; Sir Christopher Greenwood, Judge in 
the International Court of Justice; Singapore 
Chief Justice Menon; and Chief United States 
Court of Appeal Judge Alex Kozinsky.  

Other attendees include leading Zimba-
bwean human rights lawyer Beatrice Mtetwa, 
former Hong Kong Bar Association head 
Russell Coleman, and former United Kingdom 
Bar Association head Stephen Hockman. New 
Zealand attendees will include the Attorney-
General Chris Finlayson, Chief Justice Dame 
Sian Elias, Justice Joe Williams, and former 
Parole Board chair Sir David Carruthers.

This will be an exciting event for New 
Zealand. Around 220-240 delegates are 
expected to attend the conference from bar 
associations of member countries. Further 
information and registration details can be 
found at www.nzbar.org.nz

Other events with Foundation-backed 
international speakers this year include: 

The topical conference Key Issues in the 
Design of Capital Gains Taxes at the University 

of Auckland in July. The Foundation is sup-
porting keynote speakers from Canada and 
Germany – experts from Australia, Canada, 
South Africa, the United Kingdom, the United 
States, Japan and France will also attend. 
The conference aims to inform the current 
New Zealand debate on this subject. 

The Maxim Institute’s annual Sir John 
Graham Lecture, will be delivered by Professor 
Helen Alvare of the George Mason School of 
Law in Virginia, USA. Her topic will be the 
fundamental right to freedom of conscience and 
belief (the lecture date is still to be con� rmed).

The University of Waikato’s conference 
Implementation of the UN Declaration on the 
Rights of Indigenous Peoples in Aotearoa – Theory 
and Practice. Foundation funding will enable 
attendance by keynote speakers Professor 
James Anaya, UN special rapporteur of 
indigenous peoples, and Professor Mick 
Dodson of the Australian National University.

The successful February conference New 
Thinking on Sustainability was held at Victoria’s 
Centre for Public Law. It included keynote 
speaker Professor Gerald Torres of Cornell 
University who was linked into proceedings 
by video conference.  Links to the conference 
podcasts will be available from the Centre 
at www.victoria.ac.nz/law/centres/nzcpl.

Later this year, the Law Foundation’s 2014 
Distinguished Visiting Fellow will tour all law 
schools. This year’s fellow will be intellectual 
property law Professor Jane Ginsburg of New 
York’s Columbia Law School.

Further information on these and other 
conferences and events with Foundation-
supported speakers can be found at our 
website www.lawfoundation.org.nz.
Lynda Hagen

New Zealand Law Foundation Executive Director

Foundation brings top speakers to NZ

Coming Up...

Providing professional indemnity and specialist insurance products 
to the legal profession

Visit our website www.justitia.co.nz for further information and application forms

     (04) 819 4000  •  fax (04) 819 4106
email: ross.meijer@aon.com

Mr Ross Meijer, Aon New Zealandor contact:
     (04) 819 4000  •  fax (04) 819 4106     (04) 819 4000  •  fax (04) 819 4106

JUSTITIA

Insurance conference
The Legal Research Foundation is holding a 
conference entitled Standing on Shaky ground? 
The Christchurch Earthquake in Auckland 
on 8 April. This conference will look at the 
challenges and issues for insurance law, the 
EQC, the insurance industry, lawyers and 
the courts. Speakers include Jacki Johnson, 
Chief Executive of IAG Insurance; Professor 
Robert Merkin; John Knight, Chapman Tripp; 
Neil Campbell QC; Stephen Hunter; Gilbert 
Walker; Justice Wylie, Judge in charge of the 
earthquake list; and Peter Woods, Anthony 
Harper, Christchurch.

For more information or to register email 
info@legalresearch.org.nz.

Maritime law conference
The NZ Branch of the Maritime Law Associa-
tion of Australia and New Zealand (MLAANZ) 
is holding its 2014 Conference and AGM at 
the Hilton Hotel, Lake Taupo on 11 April. 
This year’s programme includes a focus 
on using the sea’s resources. Speakers will 
address the topical issue of o� shore oil drill-
ing and present on the di� ering approaches 
internationally to oil pollution. Speakers 
from Maritime New Zealand and NZ Ship-
ping Federation will present on the reform 
of regulation of the inshore industry. The 
programme will also cover the e� ect of 
international insolvencies on maritime claims 
in New Zealand and the legal implications of 
inaccurately declared weights of containers 
and bulk cargoes.

See http://goo.gl/vp2jq or email kerryn.
webster@wilsonharle.com.

Ombudsmen’s conference
The Australian and New Zealand Ombuds-
man Association conference will be held in 
Wellington from 30 April to 2 May 2014. While 
it is a conference for ombudsmen and their 
sta� , others interested in the institution are 
welcome to attend.

See www.anzoa.com.au/ANZOA-Conference-
2014_register.html.

Sports law symposium
The Australia and New Zealand Sports Law 
Association will hold a one-day New Zealand 
Sports Law Symposium in Auckland on 16 
May. The symposium will take place at 
Minter Ellison Rudd Watts, 88 Shortland St.

See http://anzsla.com/content/new-
zealand-sports-law-symposium.
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A former lawyer, D, was the subject 

of orders of a District Law Practitioners 
Disciplinary Tribunal following a misconduct 
hearing in 2008. The orders prevented him 
taking steps in any court proceeding against 
certain named individuals.  

Mr D had performed duties while an 
employee of a � rm in proceedings brought 
by the � rm’s clients against those particular 
individuals. A lawyers standards committee 
found this was a breach of the tribunal order, 
and was therefore unsatisfactory conduct.

The committee censured D, � ned him 
$5,000, and ordered him to pay $1,500 costs.

The consent order of the tribunal had been 
made in November 2008, and stated that D 
“shall cease to accept work for a period of 
ten years in all � elds of practice in relation 
to making claims or accepting instructions 
to make claims against” certain named 
persons, including any associated persons. 

Part of the order had also stated that 
D should no longer act as the solicitor on 
the record in any proceedings against the 
named persons.  

D relinquished his practising certi� cate in 
early 2009, just before he was made bankrupt. 
He was later employed by a law � rm to assist 
the � rm with client liaison.

Two of the persons named in the order 
complained when it became known that D 
had worked on proceedings against them 
brought by clients of the � rm.  

In his response to the complaint, D said 
because the � rm, and not he, were the solici-
tors on the record, he was not in breach of 
the tribunal’s order.  

After considering all the material, the 
standards committee disagreed, stating in 
particular that “on a true reading of this order 
[D]’s conduct fell clearly within the scope 
of the order and his actions constituted a 
breach of the order”.

The committee said D should have refused 
to work on the clients’ proceedings. The � rm 
that he was working for had represented him 
in the disciplinary hearing in 2008, and was 
well aware of the orders.

Because D did not have a practising cer-
ti� cate, his conduct was not a breach of 
ss7 or 12 of the Lawyers and Conveyancers 
Act 2006, and instead brought ss11 and 14 
(unsatisfactory conduct and misconduct by 
employees of law � rms) into consideration. 
The standards committee said it considered 
the conduct was wholly unacceptable, and 
came close to misconduct rendering him 
liable to have his name struck o�  the roll.

The committee took into account that D 
had been bankrupted in 2009, and noted 
that while the � ne of $5,000 in those cir-
cumstances was appropriate, had D not 
been bankrupt, a larger � ne would have 
been warranted.

D sought a review of this decision by the 
Legal Complaints Review O�  cer (LCRO). In 

his application for review, he reiterated that 
he had been an employee and not in a position 
to refuse to work on � les as required by his 
employer. He also said that the tribunal order 
was intended to prevent him acting on his own 
in matters against the named persons, as the 
tribunal had been concerned he would lose 
objectivity. Noting he was a sole practitioner 
at the time of the order, he emphasised the 
relative narrowness of his current role, and 
the supervision provided by the � rm. 

The LCRO, however, relied upon the dis-
cussion in the tribunal’s decision to reach 
the conclusion that the tribunal, in fact, 
intended that there be no contact with the 
named persons of any kind, and supported 
the wide interpretation that the standards 
committee had given to the order.

D and the � rm made e� orts to consider 
and seek advice about the scope of the 
order. For this reason the LCRO considered 
that the circumstances did not indicate D 
deliberately intended to act in a manner 
which breached the order. As a result, the 
LCRO reduced the � ne from $5,000 to $4,000.

The LCRO noted that “ultimately the 
judgement was for the applicant to make”, 
and added “any uncertainty on his part ought 
to have been resolved on the side of caution”. 
This was notwithstanding his employer’s 
instructions, which could not be “su�  cient 
to absolve a lawyer (or former lawyer) from 
his professional responsibilities”.

Fined for failing to follow tribunal orders

A lawyer, A, who was “responsible 

lawyer” for a lawyers nominee company 
has been censured and � ned $5,000 for 
failing to adhere to the rules applying to 
nominee companies.

The lawyers standards committee found 
that A had been guilty of misconduct under the 
Law Practitioners Act 1982 for conduct before 
1 August 2008 and guilty of unsatisfactory 
conduct under the Lawyers and Conveyancers 
Act 2006 for conduct after 1 August 2008.

In January 2009, the mortgagor of a nomi-
nee mortgage in which the complainant, Ms 

B, had funds invested failed to make payment 
of an interest instalment. The mortgagor had 
previously sought an extension of the date 
for repayment, due in October the previous 
year. The defaults continued and ultimately 
the nominee company sold the property for 
less than the amount the nominee company 
had advanced. Consequently, all investors 
in the mortgage su� ered a loss of principal.

Ms B, who had invested $48,000 as part 
of a total loan of $475,000, lost $10,012.80 
of her principal.

A’s failings spanned a number of years 

and included:
• failing to provide adequate advice and 

information in relation to the invest-
ment, particularly in relation to some 
risks known to A;

• completing lending before the required 
authorities had become available;

• not disclosing that the house on the prop-
erty straddled a neighbouring property (it 
being unlikely A was not aware of this);

• writing to Ms B recommending she make 

Censured for breaching nominee company rules

Continued on following page ...
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a further investment of $28,000 (increas-
ing her original investment of $20,000) 
without advising Ms B that the mortgage 
was already in default;

• failing to advise contributors that the 
lender was technically in default and 
instead advising that the borrower had 
requested an extension;

• discharging the nominee company mort-
gage and allowing it to be replaced with 
a mortgage to a mortgage management 
company without informing the investors 
in the nominee company loan of $88,000, 
which became an unsecured loan;

• not gaining the prior consent of investors 
in the nominee company loan before the 

discharge and its subsequent replacement 
as a second mortgage;

• providing investors a valuation that did not 
comply with the nominee company rules;

• sending Ms B a number of letters that 
assured her that her investments were 
safe, but the letters did not comply with 
the nominee company rules; and

• failing to obtain the authority of investors 
to entering a settlement with the estate 
of the mortgagor’s widow.

As well as the censure and � ne, the standards 
committee ordered A to pay Ms B $10,012.80 
in compensation for her loss of principal and 
pay the Law Society $2,500 costs.

The committee also ordered publication 

of A’s name. However, the Legal Complaints 
Review O�  cer (LCRO) reversed this decision.

The LCRO noted a lack of written reasons 
by the standards committee for its name 
publication decision. Having considered 
all the factors, the LCRO said that the 
impact on the persons identified would 
be “far greater than the requirement to 
publish [A’s] name for the protection of 
the public”.

Both A and his � rm said that they had 
decided not to continue with contributory 
lending. The LCRO made an order publishing 
A’s name to the Law Society Inspectorate, so 
that it could provide an independent check 
that A’s assurances were adhered to.

Cost revision reduces bill
An Auckland barrister, B, has had 

his bill of $34,260.31 for administering an 
estate and negotiating settlement of a 
challenge to the will reduced to $19,860.31 by 
the Legal Complaints Review O�  cer (LCRO).

B was acting for a New Zealander living 
in Australia who had been his client for 
more than 30 years. The client asked B to 
� y to Brisbane, where he lived, to prepare 
a revised will for him.

The client had lived in Australia for more 
than 10 years at that time and was close to 
death. B � ew to Australia, prepared the will, 
completed the arrangements, and returned to 
New Zealand. Shortly after that the client died.

B, who was appointed executor and trustee 
of the estate, � ew back to Australia for the 
funeral. While he was there he met with 
bene� ciaries under the will, attended the 
funeral, made some arrangements for the 
property of the estate, and arranged for the 
client’s ashes to be returned to New Zealand.

Subsequently the deceased’s two chil-
dren by a previous marriage, who were not 
provided for under the will, sought to make 
a claim under the Family Protection Act.

The will’s main bene� ciary, the deceased’s 
Australian son, engaged B to deal with 
this matter. B successfully negotiated a 
settlement.

B then rendered invoices, totaling $34,260.31 
including GST and disbursements. This was 
in addition to the � rst invoice of $10,150 for 
the preparation and execution of the will.

The main bene� ciary made a number of 
complaints about the lawyer, including the 

amount B had invoiced. The size of the estate 
was relatively modest, about $266,000.

A lawyers standards committee considered 
the complaint and appointed a cost assessor 
to carry out an assessment and report to 
the committee.

The costs assessor recommended that the 
invoice of $10,150 for preparing and executing 
the will should be upheld. However, the other 
invoices should be reduced to $16,485.31, the 
cost assessor recommended.

B submitted that his fees were fair and 
reasonable and included work of approxi-
mately 60 hours undertaken over many 
months at a rate of $500 per hour.

The standards committee said it did not 
consider the $500 rate was excessive, given 
B’s experience, and that he was entitled to 
charge that rate.

However, B was unable to provide relevant 
time records as the � le had “got lost around 
the time he moved chambers”.

After B sought a review of the committee’s 
decision that he had overcharged, the LCRO, 
in [2012] NZLCRO 128, noted that: “it is for 
the practitioner to justify his bill and the 
absence of clear records by which to do so 
may make matters more di�  cult for him”.

B asserted that the costs assessor had 
made her decision only on a reconstruction 
of what might have occurred, and not what 
actually occurred, particularly in respect of 
the Family Protection claim. However the 
LCRO noted that, as the � le was not available, 
the lawyer was actually doing the same.

The LCRO also noted that “in the absence 

of any obvious error, the view of the costs 
assessor and the committee should not be 
lightly dismissed”.

The LCRO noted that errors which may 
change an assessment include procedural 
omissions, inadequate assessment, unrea-
sonableness, or where proper principles 
have not been applied.

However, a matter which also needed to 
be taken into account was that the client 
who made the will, although resident in 
Australia, appointed B to act for him even 
though he knew B lived in New Zealand.

A degree of travel was required to carry out 
the retainer, and that led to an adjustment of 
$3,000 plus GST in favour of B, the LCRO said.

The standards committee also found B 
guilty of unsatisfactory conduct for failing 
to comply with Rule 3.4 of the Lawyers and 
Conveyancers Act (Lawyers: Conduct and 
Client Care) Rules 2008, which relates to 
the provision of information.

The committee upheld complaints about 
failing to provide the client with information 
in writing on the principal aspects of client 
service, as to fee, hourly rate, the processes 
he intended following, and how he would 
handle any complaints the client may have.

The committee had concerns that the 
lawyer’s disregard for the rules appeared, on 
the face of it, to involve a reckless disregard 
for the requirements of the rules. However 
the committee did not consider it enough to 
warrant a referral to the New Zealand Lawyers 
and Conveyancers Disciplinary Tribunal.

Those determinations of the standards 
committee were not part of B’s review applica-
tion. As well as reducing the fee, the standards 
committee censured B, � ned him $2,000, and 
ordered him to pay costs of $2,500. 
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Struck off 
for making 
unsuitable 
allegations
Evgeny Orlov has been struck o�  by 

the New Zealand Lawyers and Conveyancers 
Disciplinary Tribunal after it found him 
guilty of making allegations about a High 
Court Judge that were either false or made 
without su�  cient foundation.

In [2013] NZLCDT 45, delivered on 18 Octo-
ber 2013, the tribunal – by a majority of four to 
one – found that � ve charges of misconduct 
brought against Mr Orlov were proven.

The � rst charge related to a letter dated 
6 August 2008 Mr Orlov wrote to the then 
Chief High Court Judge, Justice Randerson. 

Mr Orlov’s letter alleged actual and/or 
apparent bias on the part of Justice Harrison 
towards Mr Orlov personally. 

The allegations also included wide rang-
ing criticism of the Judge made in strong 
language which gathers momentum as the 
document progresses. 

“On our view of it, the document and its 
attachments, including the covering letter, 
clearly attacked the reputation of the judge 
in terms which suggested he was unsuitable 
to continue in o�  ce,” the tribunal said.

Further, in the letter to the Chief Judge, Mr 
Orlov describes the action of Justice Harrison 
in referring a copy of his decision in one 
matter to the Law Society as being “improper, 
unsubstantiated by any particulars or matters 
and therefore frivolous and vexatious”. 

Also, Mr Orlov claims: “There is an appear-
ance of bias that leads to an inference that 
you are not properly performing your judicial 
function and rather attempting to punish 
us for our beliefs or our ethnicity or both.”

Another charge relates to statements made 
in the originating application for permanent 
recusal of Justice Harrison in cases where Mr 
Orlov or a colleague were involved. 

Some examples of the statements referred 
to in the tribunal’s decision are:
• that the judge conducted himself in an 

actual or apparently biased manner “which 
is continuing in all cases ...” where the 

C was a lawyer whose client instructed 

him to pay a commission to a third party (an 
agent) from the proceeds of sale of the 
client’s property.  

Instead of paying the money directly, C 
made a journal transfer. The agent hap-
pened to be a client of C’s � rm. C deducted 
unrelated sums which had been owing to the 
� rm for some time by the agent’s company, 
and forwarded the remainder to the agent.

A lawyers standards committee found this 
to be a breach of the Lawyers and Conveyanc-
ers Act 2006 (LCA) and ordered C to repay 
the money plus interest, � ned him $2,000 
and ordered him to pay $2,000 damages. 
This decision was upheld on review by the 
Legal Complaints Review O�  cer (LCRO).

C’s client had received assistance from 
his agent in the sale of a property and the 
proceeds of the sale were being held in C’s 
� rm’s trust account.   

The client had agreed with his agent 
that he would pay the agent a commis-
sion of $30,000 for his assistance.  The 
sum remaining in the trust account, after 
completion, was slightly less than the full 
amount, $27,500. The client instructed C 
to pay the agent the entire remaining sum.

C then journalled the money to a ledger for 
one of the agent’s companies.  C’s � rm had 
billed the company some time ago, and the 
unpaid account also had interest and collec-
tion fees outstanding. As part of the retainer 
agreement, the agent was personally liable to 
C’s � rm for any sums owed by his associated 
company. C deducted the amount owed to the 
� rm by the agent’s company, and forwarded 
the agent the remainder, about $16,000.

The agent contacted C’s client to ask why 
he had not been paid in full. The client paid 
him the outstanding balance. The client then 
complained about C’s actions.

The standards committee found that C’s 
actions were a clear breach of s110 of the 
LCA. That section requires, among other 
things, that a lawyer must pay a person’s 
money that he holds as that person directs.  

The client had directed C to pay the sum 
to the agent, not to transfer it to the client’s 
ledger within the � rm’s trust account.  

C argued that s113 of the LCA provided him 
with justi� cation for his actions.  That section 
provides that “nothing in s110 … takes away 

Payments must be made as 
client instructs or a� ects any just claim that a practitioner 

… who holds money to which s110(1) or (2) 
applies may have against that money”.  

The standards committee rejected this 
view, saying the section does not entitle 
a solicitor to deduct sums in relation to an 
unrelated matter for another client of the � rm.

The committee determined that the con-
duct amounted to unsatisfactory conduct by 
breaching LCA s110 and also Rule 10 of the 
Rules of Conduct and Client Care requiring 
members to maintain and uphold proper 
standards of professionalism.  

The committee censured C and ordered 
him to apologise.  

C sought a review of this decision by the 
Legal Complaints Review O�  cer (LCRO). The 
LCRO not only agreed with the standards 
committee, she said she considered C’s action 
to be a most serious breach of his obligations. 
The LCRO sought further submissions from 
C as to whether his actions were misconduct, 
to be referred to the New Zealand Lawyers 
and Conveyancers Disciplinary Tribunal.   

The LCRO said that only the clearest 
instructions to pay the sum to the agent’s 
trust ledger, rather than to the agent directly, 
would have su�  ced to justify C’s actions. 

There was no doubt, the LCRO said, that 
the client intended the funds to be paid 
directly to the control of the agent. C could 
have sought clari� cation for his actions 
before he took them, but had not.

The LCRO noted that C’s action in making 
the trust ledger transfer was “entirely self 
serving”, to obtain payment for the � rm for 
an unrelated matter. The LCRO emphasised 
that the instruction was to pay the agent 
personally, yet the trust ledger transfer was 
not even to the agent’s personal ledger, but 
to that of his associated company.  

In Sullivan v Complaints Committee of the 
CDLS, CIV-2008-409-2590, the Court of 
Appeal held that a similar situation, of taking 
fees by a lawyer for a client company, in 
which the client entitled to the money had 
an interest, was misconduct.

After being invited to make further submis-
sions, C then gave assurances that it was an 
honest mistake based upon a misreading of the 
relevant legislation. He said he now accepted that 
he had been wrong, and agreed unreservedly with 
the LCRO’s decision. He withdrew his opposition 
to the orders of the standards committee. The 
LCRO accepted that this meant that he was 
unlikely to act in such a manner again. Continued on following page ...

Lawyers Complaints ServiceLawyers Complaints ServiceLawyers Complaints ServiceLawyers Complaints ServiceLawyers Complaints Service

33LawTalk 837 · 14 March 2014 ·



R O S S  A R C H I E  F E R G U S S O N
Would any lawyer holding a will for the above-named, 
late of 26 East Grampian Street, Tokoroa, Retired, 
born on 19 March 1925, who died on 6 December 2013 
at Tokoroa, aged 88 years, please contact Shona 

Devoy, Public Trust:
Shona.Devoy@publictrust.co.nz
Ph 07 958 7013    |  0800 371 471
PO Box 429, Hamilton 3240

B I L L  J O N E S
Would any lawyer holding a will for the above-named, 
aka William Jones, late of 128 Pine Drive, Murupara, 
who died on 27 December 2013, please contact Karyn 

Hardley, Vallant Hooker & Partners:
khardley@vhp.co.nz
Ph 09 360 0321   |  Fax 09 360 9291   |  DX CP30015
PO Box 47088, Ponsonby, Auckland 1144

D E N N I S T O N  J O H N  W A L K E R
Would any lawyer holding a will for the above-named, 
late of Rotorua, born on 25 August 1930, who died on 
23 January 2009, please contact Mathews Perry 

Lawyers:
cass@mplaw.co.nz
Ph 09 437 3070   |  Fax 09 437 2070
PO Box 8010, Whangaret 0145

T H O M A S  H O W A R D  C L A U N C H
Would any lawyer holding a will for the above-named, 
aka Thomas H Claunch, late of 160 Waipuna Road, 
Mt Wellington, Company Director, who died on 22 
March 2013 in Montgomery, Alabama, aged 63 years, 
please contact Maurice J Burney:
maurice@mjblaw.co.nz
Ph 09 527 1311   |  Fax 09 527 1411   |  DX EP80506
PO Box 14-663, Panmure, Auckland 1741

W I L L S

applicants appear or are on the record;
• that Justice Harrison had “treated one or 

both of the applicants disproportionately”;
• “that Justice Harrison had � led unten-

able and insu�  ciently particularised 
complaints with the Law Society, which 
were frivolous, malicious, vexatious, 
vindictive, oppressive, and/or punitive 
in nature”;

• that Justice Harrison had “oppressed one 
applicant’s right to free speech, political 
opinions and freedom of association”;

• that Justice Harrison had attempted to 
remove Mr Orlov and his colleague as 
lawyers in a collateral proceeding in which 
he was not presiding;

• that Mr Orlov’s and his colleague’s “human 
rights are being violated arbitrarily and/
or capriciously”, that these breaches “are 
ongoing” and “the severity of the breaches 
is likely to increase”; and

• that Justice Harrison is “discriminating 
against” one or both applicants.

Another charge dealt with comments made 
in a notice of application for special leave 
to appeal to the Supreme Court in a client’s 
case. These statements largely repeated the 
allegations made in respect of the originating 
application for recusal.

Allegations about Justice Harrison made 
in a notice of claim and accompanying letter 
� led in the Human Rights Review Tribunal in 
March 2009 were the subject of another charge.

The allegations made about the judge 
were along similar lines already described 
in respect of the other charges. However, 
Mr Orlov also alleged speci� c breaches of 
the Human Rights Act 1993 and of the New 
Zealand Bill of Rights Act 1990.

Another charge arose out of the complaint 
to the Judicial Conduct Commissioner.

“We have no di�  culty in accepting that a 
lawyer must be free to make such a complaint 
in the proper manner,” the tribunal said.

However, by once again using, in his 
complaint, such language as that the judge’s 
judgments “knowing, maliciously and reck-
lessly destroyed his reputation”, Mr Orlov 
had approached the matter from a purely 
speculative and subjective perspective, 
rather than an objective and proper laying 
of a foundation for making such serious 
allegations as to reprehensible behaviour.

The tribunal noted that the term “dishon-
ourable” was considered in the decision of 
Shahadat v Westland District Law Society [2009] 
NZAR 661. This said [at 31] that “dishonour-
able” behaviour may cover a wide range of 

disgraceful, unprincipled, wrongful acts or 
admissions comprising blatant breaches 
of duties owing by a professional person.

“In the section of this decision in which 
each of the charges [against Mr Orlov] is ana-
lysed, we have, in relation to the regulated 
services charges found that this description, 
unfortunately, � tted the behaviour of this 
practitioner,” the tribunal said.

“Mr Orlov, in making these statements 
about the learned Judge, expressed himself 
in an unrestrained, unprofessional, and at 
times outrageous manner. 

“In doing so he has utterly failed in his duty 
to his profession, to the Court and indeed 
to the public in terms of their reasonable 
expectations of his behaviour. 

“He has shown himself to be incapa-
ble of viewing the matter objectively or 
of conceding that any actions on his part 
could have properly lead to a Judicial O�  cer 
reprimanding him or being concerned about 
the standard of his advocacy for Mr Orlov’s 
clients,” the tribunal said.

The dissenting tribunal member said: 
“In my opinion, the NSC [National Stand-
ards Committee] has not proven that Mr 
Orlov has presented his concerns ‘without 
foundation’. There is an insu�  ciency of 
evidence presented by the NSC to lead me 
to a conclusion that the concerns raised by 
Mr Orlov were false or without foundation. 
To me, in the plain sense of the wording, the 
Orlov complaints had foundation.”

He also commented that there were 
no complaints from the public within the 
charges laid.

In its decision on reasons for the strike-o�  
penalty, [2013] NZLCDT 52, delivered on 19 
November 2013, the tribunal noted that: “Mr 

Orlov’s response has been remarkable in 
its level of disrespect, obstructiveness and 
discourtesy to his profession as a whole and 
to bodies charged with the responsibility of 
upholding professional standards.

“In the course of various applications 
to higher courts, Mr Orlov has been told 
by every court in the land that he needs to 
focus on the substance of the case rather 
than taking endless procedural points. 

“Notwithstanding those clear messages, 
in conducting the proceedings before us he 
ignored that advice, took every possible 
procedural point, valid or otherwise, and 
behaved in the manner already described 
in this decision. 

“It would appear that he simply does 
not grasp the issues or understand that 
his professional standards are in question. 

“He made comments which were, in turn, 
scathing about the Court of Appeal, High 
Court judges, the tribunal and the Law Society, 
therefore his profession. This has continued 
over a period of some years,” the tribunal said.

In terms of consistency of penalty, in 
particular comparing Mr Orlov’s conduct 
and overall behaviour with that of two other 
practitioners struck o�  in recent times, the 
tribunal considered that strike o�  was a 
“proportionate and consistent response to be 
imposed by the tribunal, and that nothing less 
can re� ect the seriousness of his misconduct”.

The tribunal ordered Mr Orlov to pay the 
Law Society $96,905.22 costs. “We consider 
a substantial award of costs such as is sought 
is manifestly justi� ed in the light of Mr Orlov’s 
conduct of these proceedings,” the tribunal said.

Mr Orlov has � led an appeal against the 
tribunal’s decision.

Lawyers Complaints ServiceLawyers Complaints ServiceLawyers Complaints ServiceLawyers Complaints ServiceLawyers Complaints Service

Struck o�  for making unsuitable allegations Continued ...
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M A L I A  A G E L O  T U F E L E
Would any lawyer holding a will for the above-named, 
aka Malia Rosa Agelo Tufele, who died on 25 June 
2013, please contact Amy Haste, Collins & May Law:
amy@collinsmay.co.nz
Ph 04 566 5775   |  Fax 04 566 5776
PO Box 30614, Lower Hutt 5040

M A R K  A N T O N I  P I K A A H U
Would any lawyer holding a will for the above-named, 
late of 50 Windrush Close, Mangere, Auckland, 
Administrator, born on 9 January 1966, who died on 
22 January 2014, please contact Gaileen McGivern, 

Wynyard Wood:
Gaileen@wynyardwood.co.nz
Ph 09 969 1777   |  Fax 09 309 1044
PO Box 204-231, Highbrook 2161

R A Y M O N D  H A R R Y  H A Z E L W O O D
Would any lawyer holding a will for the above-named, 
late of Bulls, who died on 11 February 2014 in Bulls, 
please contact Mark Richardson, Lawyer:
markrichardson@paradise.net.nz
Ph 06 327 8606   |  Fax 06 327 8595
PO Box 216, Marton 4741

P A U L  R O Y  M A R S H A L L
Would any lawyer holding a will for the above-named, 
late of Gulf Harbour, Auckland, born on 18 November 
1948, Sales Manager, who died on 29 January 2014, 
please contact Cleone Campbell, Shie�  Angland:
cleone.campbell@shie� angland.co.nz
Ph 09 300 8760
PO Box 2180, Auckland 1140

F I S O  M A T T H E W  T A N U V A S A
Would any lawyer holding a will for the above-named, 
late of 11 Melville Place, Onehunga, Auckland, Retail 
Assistant, born on 26 May 1991, who died on 14 
January 2014, please contact Laura Blumenthal, 

DLA Phillips Fox:
laura.blumenthal@dlapf.com
PO Box 2791, Wellington 6140

A L A N  A N D R E W S
Would any lawyer holding a will for the above-named, 
late of 19a Hilldale Place, St Martins, Christchurch, 
Sales Manager, born on 26 October 1936, who died 
on 31 January 2008, please contact Hannah Carey, 

c/- Parry Field Lawyers:

hannahcarrey@parry� eld.com
Ph 03 348 8480   |  Fax 03 348 6305
PO Box 1725, Christchurch 8140

K A R E N  D E  L O R N E Y  A N D R E W S
Would any lawyer holding a will for the above-named, 
late of 19a Hilldale Place, St Martins, Christchurch, 
Kindergarten Teacher, who died in October 2013, please 
contact Hannah Carey, c/- Parry Field Lawyers:
hannahcarrey@parry� eld.com
Ph 03 348 8480   |  Fax 03 348 6305
PO Box 1725, Christchurch 8140

F R A N C E S  V I C T O R I A  T A H I T A H I
Would any lawyer holding a will for the above-named, 
late of Maungurutoro, New Zealand, who died on 
19 August 2012, please contact Nicky Dreadon, 

Henderson Reeves Connell Rishworth:
nickyd@hendersonreeves.co.nz
Ph 09 430 4348   |  Fax 09 438 6420
PO Box 11, Whangarei 0140P E T E R  H O W A R D  B A T E M A N

Would any lawyer holding a will for the above-
named, made after 29 December 2007, who died on 19 
November 2013 at Auckland, please contact Richard 

Caughley or Virginia Nelson, Morrison 

Kent Lawyers:
virginia.nelson@morrisonkent.com
Ph 04 472 0020   |  Fax 04 472 7017
PO Box 10035, Wellington 6143   |  DX SP20203

J O H N  ( J A C K )  H E N R Y  S H A R P
Would any lawyer holding a will for the above-named, 
late of Lower Hutt, retired chau� eur/driver, born 
on 14 September 1920, who died on 30 December 
2013, please contact either Barbara Dunn or 

Marie Sharp:
Barbie.dunn@xtra.co.nz or sharpz@xtra.co.nz
Ph 04 566 3717 (Barbara) or 04 567 1157 (Marie)
Barbara - 57 Mandel Mews, Lower Hutt 5010
Marie - 41 Churton Crescent, Lower Hutt 5011

W I L L S

W I L L S

REGISTRY

LISA ATTRILL,  REGISTRY MANAGER

lisa.attrill@lawsociety.org.nz��04 463 2916��0800 22 30 30,��04 463 2989

Baker Ann-Jolena Rangi Ruth 
Dhillon Raminderjit Kaur (Known as Raminder)
Harpur Peter Alexander
Joblin Leesa Joy 
Mezger John Vaughn 
Overwater Katherine Elizabeth
(previously Sterling)
Thomson Nina Zoelene 
Thorner Patricia Marie

ADMISSION
Under Part 3 of the Lawyers and 
Conveyancers Act 2006

APPROVAL TO PRACTISE 
ON OWN ACCOUNT
Under s30 of the Lawyers and Conveyancers Act 2006

Chung Arthur Li Chen 
Fox Michael John 
Fraser Ishmael William
Fraser Lisa Mary 
Kearney Nicholas Norman
McIndoe Nicola
Preston Lisa Charlotte 
Xanthopol Nicole Helen Anne
(aka Nicole Hardie)
Winfi eld Daniel Alexander

Comments concerning the suitability of any of the above-named applicants for the certifi cate or 
approval being sought should be made in writing to me by 20 March 2014. Any submissions should 
be given on the understanding that they may be disclosed to the candidate.
The Registry is now advertising names of candidates for certifi cates of character, practising 
certifi cates and approvals to practise on own account on the NZLS website at www.lawsociety.org.
nz/for-lawyers/law-society-registry/applications-for-approval.

HELMORE
AYERSLAWYERS

PARTNER

PO Box 8370 • Riccarton • Christchurch
Phone: +64 3 366 5086

We are seeking a lawyer to join our firm 
at Partner level with particular interests 
and/or experience in:

- general property and commercial practise,
- asset planning and trusts,
- law firm management.

The ideal person would have pqe +15.
We are a boutique law firm located in 
Christchurch (est 1884) in new and purpose 
built premises.
We provide a friendly and supportive work 
environment with a well established clientele 
and sound, effective systems.

If you are interested in a change, please  
contact Peter Wyllie (on a confidential basis)  
in the first instance at peter@helmores.co.nz.

FANNY WITHERS and
CHARLES SHAW

Fanny & Charles owned property in the 
Woodville area and sold land to the Crown 
for Railway purposes in 1885. If anybody 
has any information relating to the above 
individuals or any practitioner is holding 
their Will(s) please contact:

William Bannerman
Email:
william.bannerman@darroch.co.nz
DDI:  03 363 5065

Information is sought for the purposes of 
Section 40 of the Public Works Act 1981.

+64 (0)3 379 9787 
Darroch Limited MREINZ REAA 2008Darroch Limited MREINZ REAA 2008

S 40  P U B L I C  WO R K S  AC T

S I T UAT I O N S  VAC A N T

The Classifi edsThe Classifi edsThe Classifi edsThe Classifi edsThe Classifi eds
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The New Zealand Law Society is responsible for the regulation 
of the legal profession. NZLS Inspectors enable the Law Society 
to meet its objectives of the financial Assurance Scheme 
through undertaking the following key tasks:

• ensuring relevant compliance with the Lawyers and 
Conveyancers Act 2006, accompanying regulations and any 
practice rules

• seeking to detect theft or other behaviour likely to result in 
loss of client money

• discouraging improper practices in the handling of money 
entrusted to lawyers

• reviewing law firms’ trust account operations
• carrying out the wider functions as set out in regulation 

25 of the Lawyers and Conveyancers Act (Trust Account) 
Regulations 2008.

This role will suit individuals with the following experience and skills:

• Preferably a Chartered Accountant or Lawyer with significant 
practical accounting experience

• Previous investigating experience from accounting, gaming, 
charities, legal, Police, Serious Fraud Office, IRD or similar 
background

• Diversity of experience with organisations and roles
• Familiarity and comfort working with a risk framework 

assessment model
• Polished communication skills and technical report writing
• Strong team player but with a high level of ability to work 

independently in the field
• Self-starter with an active and energetic approach to work
• Independence of thought
• IT literate and mobile technology conversant
• Good judgement, discretion and the ability to successfully 

deliver constructive critique
• Flexibility and willingness to undertake a variety of work
• Willingness to travel and work nationally.

To register your interest, request a position description or to 
apply (enclosing a covering letter and your current CV) please 
contact:

Fiona Rogers, HR Administrator

EMAIL: human.resources@lawsociety.org.nz

NEW ZEALAND LAW SOCIETY INSPECTOR
Waikato Based

SOLICITOR

McClymont & Associates are a small specialist Immigration 
law firm in Epsom, Auckland. 

We are looking for a solicitor who either has experience or 
is willing to learn immigration law as well as being able to 
bring some litigation and/or commercial experience to the 
firm. 

We are interested in someone looking for a long term 
career in a very rewarding and challenging area of law. 

Email to partner@amlaw.co.nz 

Serviced air conditioned offices from only $230 per week (+GST) 
including professional reception services.

Simply move in to one of our spacious and furnished offices and let 
us do the rest. We can take care of your calls while you can focus 
more time on your business priorities!

Flexible contract terms for all offices. 

Please call 04 474 3340 
or email us at reception@bsuites.co.nz

OFFICES TO LEASE

Business Suites Ltd
Level 5

22 The Terrace
Wellington

Lawyer of 2-5 years experience required to work alongside busy 
directors in provincial general practice. The position involves a variety 
of work with a focus on commercial/small business-related matters 
but would include sale & purchase agreements, leases, property, 
employment, Maori Land & family trusts & estate planning, relationship 
property and some family law generally.

Some civil litigation experience would be an advantage. 
Good academic background and great sense of humour essential. 
Part-time options may be considered for the right candidate.

Please forward your letter of application and CV to:
suzanne@rl.co.nz, preferably by 11th April 2014. 

LAWYER

S H E I L A  B E T T Y  B O N H A M
Would any lawyer holding a will for 
the above-named, aka Sheila Betty 
Prescott, late of Canterbury, Retired, 
who died on 17 January 2014, please 
contact Hannah Carey, Parry Field 
Lawyers:
hannahcarey@parry� eld.com
Ph 03 348 8480   |  Fax 03 348 6305
PO Box 1725, Christchurch 8140

E R I C  B R I A N  C R I G H T O N
Would any lawyer holding a will for the 
above-named, late of Takaka, born on 8 
January 1948, who died on 18 February 
2014 , please contact Emma Marshall, 
Smythes Lawyers, Nelson:
emma.marshall@smytheslaw.co.nz
Ph 03 546 8750   |  Fax 03 546 9522
PO Box 279, Nelson 7040

J U A N I T A  T E K I E  M I K A I O
Would any lawyer holding a will for the 
above-named, late of 24 Te Rauparaha 
Street, Otaki, born on 5 October 1971, 
who died on 12 January 2014 aged 42 
years, please contact Melissa Bourke, 
Innes Dean Tararua Law Ltd:
melissab@innesdean.co.nz
Ph 06 358 6075   |  Fax 06 358 6073
PO Box 43, Palmerston North 4440

P A U L  G A L L A G H E R
Would any lawyer holding a will for the 
above-named, late of 3/123 Campbell 
Road, One Tree Hill, Auckland, born on 
9 February 1960, who died between 1 
November 2013 and 2 November 2013 
, please contact Niamh McMahon, 
McMahon Butterworth Thompson:
nmcmahon@mbtlawyers.co.nz
Ph 09 302 2766   |  Fax 09 302 2767
PO Box 106073, Auckland 1143

W I L L S TO  L E AS E

S I T UAT I O N S  VAC A N T
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The Domain Name Commission is responsible for managing the .nz domain 
name space (all domain names ending .nz) and administers a Dispute 
Resolution Service (DRS).  The DRS is a quick and cost-effective way of resolving 
domain name disputes and offers an accessible alternative to the courts.  We 
are currently inviting applications for one Expert position.

Complaints made under the DRS may be assigned to an Expert, who must 
evaluate and prepare a written decision within a set timeframe.  The decision 
is binding on both parties to the dispute and will be published in full on the 
Domain Name Commission’s website at www.dnc.org.nz/decisions. 

Experts are assigned by rotation to a case, and can expect to handle 
approximately four cases a year, with a fixed remuneration per case.

In order to be considered for this position, you will have a general knowledge 
of domain name and trade mark issues as well as proven ability in your field.  
Suitable candidates may be involved in the Internet industry, mediation 
or arbitration, or legal profession, and will be a member of an appropriate 
professional organisation.

Further information on the DRS and this position is available at http://dnc.org.
nz/story/information-experts. Candidates should familiarise themselves with 
this material before applying.

Applications are invited by sending your CV and a covering letter.  Successful 
candidates will be retained on a fixed term contract.

Please send your application to vacancy@dnc.org.nz no later than 4 April 2014.

Domain Name Commission Ltd is a company wholly-owned by InternetNZ

EXPERT 
.nz Dispute Resolution Service

We are an established Rotorua Law Firm and the Office of the 
Crown Solicitor for this District.

We wish to employ an intermediate prosecutor to join our 
team.  The successful applicant will appear regularly for the 
Crown, the Police and other Government agencies on a wide 
range of criminal and regulatory cases.  

You will have:

• Over 3 years PQE;
• Experience conducting jury trials as lead counsel (defence 

or prosecution);
• Excellent written and oral communication skills;
• Maturity and common sense;
• A willingness to relocate to the Rotorua area.

In return we will offer you an outgoing and supportive 
working environment, excellent training, and in Court 
experience that is second to none. 

Please send your CV, by 28 March 2014, to:

Lauren Forsyth, Practice Manager
Gordon & Pilditch, PO Box 740, Rotorua 3040

lauren.forsyth@gordonpilditch.co.nz

INTERMEDIATE 
CROWN PROSECUTOR

S I T UAT I O N S  VAC A N T

Solicitor, Wellington
LEGAL AND TECHNICAL 

SERVICES

Here’s your opportunity, as an experienced solicitor, 
to work on a range of high level, stimulating work.  
The main focus of this role will be on tendering 
advice to our internal clients and appearing in the 
courts on behalf of the Commissioner of Inland 
Revenue on a range of matters.

If you are looking for a challenge in your legal career, 
this role is for you.  It extends to complex technical 
issues, prosecutions for tax evasion and fraud, and 
diverse issues involving Child Support.

Knowledge and an understanding of the principles 
and practices underlying the New Zealand tax system 
and legislation would be an advantage.  Ideally you 
will have some litigation experience in the criminal 
and family law areas.  However, for someone with a 
keen positive attitude and ability, we will consider 
less experienced candidates.

Key criteria for the role will be your superior ability 
in analysis and reasoning, strong advocacy skills and 
good knowledge of civil and criminal procedure.  

Our expectation is that you will have at least 3 years 
PQE. You will have the experience and expertise to 
interpret and apply legislation. These skills along 
with your strong research and writing skills will be 
essential to your success in this role. We are seeking a 
self motivated, flexible person who works effectively 
as part of a team.

Last, but not least, you are a person who is customer 
service focused and enjoys finding practical solutions 
to difficult problems.

In return, Inland Revenue offers of ongoing 
professional training and development and a good 
work/life balance. 

Eligibility to hold a practising certificate is essential 
for this role.  The salary band for this role pays up to 
$96,000 per annum.

If this sounds like a challenge you would be 
interested in, please visit  www.ird.govt.nz/aboutir/
careers/ and register with our Careers centre. There 
you can complete the application, attaching a CV 
and cover letter, outlining the experience, skills and 
abilities that you will bring to this role. 
Job reference is IR/1100393.

If you have questions please contact 
shona.spicer@ird.govt.nz or 04 8901548.

Applications close 5 pm Friday, 21st March 2014.  
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Chapman Tripp is New Zealand’s only leading law firm  
with a truly national presence. We deliver the highest 
levels of legal and business performance to our 
clients – we are strategic, commercial, decisive and 
personal. Our lawyers work on projects that are 
helping define New Zealand’s future, and as part of 
our team, you’ll be in the thick of the action. 

We are seeking a senior solicitor with at least six 
years’ experience to become part of our market 
leading property team based in Auckland. 

If you’re talented and want to make a difference, 
Chapman Tripp has the resources, reputation and 
mindset for a successful career.

For more information about this vacancy, please 
contact Amy de Court (Recruitment Manager) on 
amy.decourt@chapmantripp.com or (09) 357 9096. 

To apply, please visit  
www.chapmantripp.com/careers/join-us/ 

SENIOR LAWYER  
PROPERTY
AUCKLAND

www.chapmantripp.com

Goldstein Ryder is a boutique law firm specialising in Employment Law.  
The firm provides a full range of employment law services to employers 
and employees.
We are seeking a lawyer with a minimum of two years general litigation 
experience including employment law involvement.
This is an opportunity to become a key member in a friendly, dynamic 
team that works in an exciting and stimulating environment.

The ideal candidate will have:
• Experience in employment law
• Experience in general civil litigation
• A good sense of humour, self-motivation and enthusiasm
• An ability to juggle a varied and busy workload and meet urgent 

deadlines when required
• The ability to build and maintain good client relations
• Excellent problem solving, analytical skills and attention to detail
• Excellent organisational capability 
• Effective written and oral communication skills
• A team player
• New Zealand residency and currently holds a practising certificate 

in New Zealand

We can offer you:
• Work within a firm that encourages high standards, determination 

and tenacity
• Commitment to your ongoing professional development and 

mentoring from an experienced partnership 
• Professional yet friendly and supportive working environment
Please forward your curriculum vitae to Melissa Cowan via email to 
Melissa@emplawyers.co.nz or via post to Goldstein Ryder Limited, 
PO Box 8814, Christchurch 8440.
Applications close Monday 31 March 2014.

S I T UAT I O N S  VAC A N T

 Your legal search and recruitment partner 
021 611 416 / www.jlrnz.com
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