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It is one of those areas where you hit the ground 
running. You are in court from day one.
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From the Law SocietyFrom the Law Society

“ O n e  o f  t h e  d e e p 

secrets of life is that all 
that is really worth doing 
is what we do for others”, 
Lewis Carol wrote.

This edition of LawTalk 
features four particular 
areas of legal practice. 
All four are specialty areas 
of law and all four share a 
common ground of being 
closely connected to the 
well-being of the people 
we, as lawyers, act for or 
represent – our clients.

Health law, employ-
ment law, criminal law and 
environmental law have a 
strong people focus.

That may be legal issues 
associated with the human body, legal issues 
with a person’s ability to earn and provide for 
themselves and/or their families, the very real 
human flavour of people being put before the 
Court for alleged crimes or legal issues relating 
to people and the environment in which we live 
from our villages to cities, rivers and forests.

It is important not to lose sight that such a 
people focus is at the heart of so much that we 
do as lawyers. It is so important this people 
focus or, to put it another way, a client focus.

As you read the articles from the eight con-
tributors you will see all eight are drawn to these 
areas of practice for different reasons but with 
the same core focus on people.

All four areas of practice have had change 
or will face reform. The legal landscape is con-
stantly changing and so, too, we must we adapt 
as lawyers if we are to improve our own practices. 
We must continue to develop professionally if 
we are to remain client focused.

We are now six months into the Law Society’s 
Continuing Professional Development Scheme. 
The first CPD year commenced on 1 April this year.

NZLS CLE Ltd and our branch offices con-
tinue to champion and support the scheme by 
providing CPD activities and events to assist 
members with their professional development 
and obligations under scheme.

It was only this time last year that the Law 
Society started rolling out nation-wide seminars 
to the profession on the operation of the scheme 
as the first opportunity to accrue CPD hours 
commenced in October last year. A year on and 
we can really say that CPD is now well and truly 
part of any lawyer’s vernacular.

It has been so pleasing to see members of the 
profession step up and embrace the scheme that 
will not only benefit our respective practices and 
our clients but also benefit us as lawyers indi-
vidually allowing us to develop professionally.

By continuing to learn and/or acquire new 
skills we have our client’s best interests at heart 
and as such can then achieve both success and 
satisfaction as a lawyer.

Mark Wilton

New Zealand Law Society Wellington 
Vice-President

T H E  I M P O R TA N C E  O F  P E O P L E
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News PointsNews Points
Peace and freedom walk
The New Zealand Law Society supported 
a Walk for Peace and Freedom by Malay-
sian lawyers on 16 October. The lawyers 
were protesting against continued use of 
the Sedition Act 1948 by the Malaysian 
government.

The Law Society has joined LAWASIA 
in supporting Malaysian Bar members in 
advocating for repeal of the Act and in call-
ing for the immediate withdrawal of criminal 
charges against everyone currently facing 
prosecutions.

The Law Society’s LAWASIA repre-
sentative, Ian Haynes, says the Sedition 
Act is being used by Malaysia to suppress 
legitimate dissent and to remove freedom 
of speech.

“Malaysia’s Prime Minister has promised 
to repeal the Sedition Act several times 
since July 2012 but that has never happened. 
The authorities have continued to use it and 
people prosecuted have included members 
of the legal profession,” Mr Haynes says.

“The New Zealand Law Society fully sup-
ports the actions of Malaysian lawyers and 
calls on the Malaysian government to hon-
our its promise to repeal what is an archaic 
and authoritarian piece of legislation.”

‘In-house’ chambers
A national firm of solicitors has established 
what it claims is the first “in-house” bar-
risters chambers in the United Kingdom.

Cartwright King announced on 9 October 
the appointment of a dedicated chief clerk 
and head of chambers, with responsibility 
for a further 20 barristers. The chambers can 
be instructed by other firms of solicitors.

Managing director Rupert Hawke said 
Crown court advocates are not self-
employed as at the independent bar, but are 
part of the firm. “Our barristers and HCAs 
[higher court advocates] work alongside 
the solicitors that instruct them,” he said.

“This environment allows unparalleled 
access and a free flow of communication 
between lawyers that ultimately benefits 
our clients. We are able to get our counsel 
involved in cases at an early stage; this 
enhances the quality of case preparation 
and provides excellent continuity.”
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Meredith Connell partner and Crown 

prosecutor Mark Harborow says he was drawn to 
criminal law because of its “human flavour”.

“While demanding, as you carry quite a large 
set of responsibilities on your shoulders to make 
sure the courts are properly functioning and that 
people receive a fair trial, the quid pro quo of that 
is that the work is hugely rewarding.

“You are at the coalface so-to-speak where you 
see justice being done on a regular basis. Working 
for the Crown confirms and reinforces the fact we 
have a pretty fantastic system in this country.”

Mark first decided he wanted to work in the area 
of criminal law while studying at Otago University. 
He was then exposed to the criminal law while he 
clerked for a judge at the Auckland High Court.

After joining Meredith Connell in 2006, having 
a brief stint at a boutique commercial litigation 
firm, he returned to Meredith Connell in 2011 and 
has been there ever since.

Being in the business for over 10 years, Mark has 
noticed both prosecution and defence have been 
subject to significant funding cuts from the govern-
ment. Namely the funding and distribution of legal 
aid, the introduction of fixed fees for certain types 
of defence work and bulk funding for the Crown are 
among the major changes, he says.

“Funding cuts has changed the landscape some-
what so the focus is now efficiency, which is not 
necessarily a bad thing. Balancing efficiency and 
quality is now our challenge.”

And while the changes were still taking effect, 
those in and outside of the profession had to realise 
that “some things take time; it’s just the nature of 
the work”, Mark says.

The biggest infrastructural change for the better 
is the introduction of the Criminal Procedure Act 
and the Crown Prosecution Regulations that were 
enforced in July last year, he says.

Mark says he likes the objectives behind the 
legislation, which was designed to drag the justice 
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and immigration consultancy, the junior criminal 
barrister says he hopes to become a top criminal 
defence lawyer in the future.

“It is one of those areas where you hit the ground 
running. You are in court from day one.

“There’s nothing like helping an innocent man 
evade the long arm of Johnny Law.

“A lot of them are very likeable people in a lot of 
ways. They are not all bad to the bone. 
Some are quite charming.

“For people involved in small-time 
drug dealing, often they might be simply 
dealing to fuel their own habits. I defi-
nitely always want to help those people 
to get minimal sentences because there’s 
nothing to be gained by throwing them 
in prison for long periods.

“I’m always impressed by how much 
some defendants know about criminal 
law. A lot of them know the four sentence 
bands for methamphetamine dealing 
from the tariff case Queen v Fatu, for 
example. They are far more knowledge-
able than me.

“A lot of them could make amazing 
lawyers actually. They’d have problems 
satisfying the ‘fit and proper person’ requirement for 
admission to the bar but I suppose there is always 
the Clean Slate Act.”

The 26-year-old says he found it difficult to get 
into the area.

The public defence sector has taken over the 
“low level” criminal work, which would be great 
experience for graduates, he says. He has noticed 
a freeze on graduate recruitment for a while now, 
especially in the Auckland region.

“I’m very grateful to have been offered this great 
opportunity to work under Steve Bonnar QC and 
Belinda Sellars.”

The Law Society Criminal Law Committee 

Convenor Jonathan Krebs says things are much 
different today for budding criminal lawyers than 
they were in the late 80s. The erosion of legal aid 
funding has meant that most firms no longer have 
practitioners undertaking criminal law work, he says.

Unlike other jurisdictions – Britain in particu-
lar – there is no real structure to the criminal bar in 
terms of pupillage or a system of junioring. For new 
graduates wanting to obtain experience, their best 
course is to seek work with a barrister or a number 
of barristers who undertake criminal law work.

“New practitioners cannot simply hang up their 
shingle and start work. They need at least three 
years’ experience and to have completed the Step-
ping Up course before they are able to do so,” Mr 
Krebs says.

arena into the electronic age while simultaneously 
simplifying and centralising a lot of dispersed law 
into a logical manner.

“We’re still feeling our way and we’re all still 
learning. I think we will start to see the courts being 
more firm with the enforcement of those rules. The 
grace period is certainly over now.”

He sees the changes as an example of where the 
criminal law is going.

“The future will involve technology and I would 
like to see the criminal law embracing it and ridding 
ourselves of this reliance on paper, which is sadly 
still the case today.”

Graduating in 2013, Callum Fredric found 

“his calling” in the criminal law this year. Fol-
lowing experience in commercial, civil litigation 

Judge JA Walker presides over a reenactment of the Youth Court 
organised by JustSpeak at the Wellington District Court. 

Photo by Andrew Jacombs.

Mark Harborow
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Phil Page, partner at Gallaway Cook Allan 

and Law Society Environment Law Committee Con-
venor, has practised environmental law since 1994.

“Environmental law is many and varied. Any-
thing that involves the use of natural or physical 
resources has an environment law angle to it,” says 
the Dunedin environmental law specialist.

Mr Page says most people would be familiar with 
environmental law concerning water quality and 
coastal marine area issues such as the grounding 
of the Rena.

He says those things tend to attract media atten-
tion, partly through the actions of pressure groups 
such as the Environmental Defence Society and 
Greenpeace.

But most people are more directly affected by 
urban issues, particularly the development of the 
Auckland Unitary Plan, which is governed under the 
Resource Management Act 1991 (RMA) and under 

its own local government legislation.
“The experience that lawyers have with environ-

ment law is incredibly varied. There will be some 
that are exclusively urban issues such as transport, 
built form, servicing and infrastructure and others 
will have practices devoted to dealing with issues 
on the coast; seabed mining and those kind of more 
remote issues,” Mr Page says.

“It’s a remarkably diverse area managed under 
a range of different statutes, which is why we tend 
to describe ourselves as ‘environmental lawyers’ 
rather than specifically as ‘resource management 
lawyers’.”

Mr Page says people tend to specialise and find 
their own niche according to where they are located 
in the country.

For instance, in Queenstown and Central 
Otago work tends to focus on the protection of 
landscapes, rivers and waterways, whereas if you 

Environmental 
Law

Cattle wander along the bank of the Matukituki River in Mount Aspiring National Park. Photo by Rosa Cabecinhas.

By Elliot Sim
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were practising in urban Auckland the issues tend 
to be more commercially driven, and landscape 
issues wouldn’t be as prominent.

He says Auckland-centric environmental law is 
much more interested in “things like what has come 
to be known as the ‘supermarket wars’ where the 
shape and location of retail development impacts 
on the form of the urban environment”.

There have been some notable changes over the 
years in environmental law, according to Mr Page.

“It has certainly grown in sophistication and 
complexity … but fundamentally the issues which 
concern people are very much the same. As long as 
you have people competing for resources which are 
finite then you’re going to have environmental law.”

Mr Page says prior to the last election, Environ-
ment Minister Amy Adams signalled changes which 
he says were “quite far reaching reform to give the 
underlying principles of the Act a more economic 
focus”.

“That’s something which RMA practitioners have 
great concern about.

“We’ve been practising in an environment where 
the purpose of the Act has been stable for more 
than 20 years and there is value in consistent 
jurisprudence,” he says.

Outside of Central Government and reform of 
the RMA, Mr Page says there are issues confronting 
Auckland City with the development of its unitary 
plan and “trying to bring all the diverse issues and 
approaches of all of the Auckland councils together 

under one cohesive plan”.
The panel that has been appointed to hear that – 

headed by Environment Judge David Kirkpatrick  – 
is tasked with completing a single step hearing 
process on submissions, which commenced in 
September and is scheduled to conclude Mid-2015.

“That’s a very different process than what we are 
used to and one that we are watching very carefully. 
We, being environmental law practitioners, have 
no doubt that that Government is watching the 
progress of that model to see the extent to which 

it might be rolled out more broadly throughout the 
country side.”

He says an interesting aspect of environmental 
law is dealing with the complex and varied nature 
of the issues. An environmental lawyer could be 
working on a rural subdivision one day and then 
turn their hand to a coastal engineering issue or 
examine the re-use of heritage buildings in urban 
context the next.

“When you’re doing that variety of 
work you’re constantly bumping into 
remarkably talented people. For me, the 
interaction with phenomenally talented 
architects, scientists, engineers, farm-
ers, and all kinds of interesting clients is 
the thing that keeps it fresh and interest-
ing,” Mr Page says.

Jen Vella, senior associate at 

Berry Simons, says her firm’s work is 
wide ranging, from residential devel-
opment to providing infrastructure like 
roads, energy generation, including wind 
farms and geo-thermal plants, water for 
municipal supply, water and wastewa-
ter treatment plants and everything in 
between.

Her environmental law background 
began in Sydney working for a big firm, 
with a focus on urban planning.

Ms Vella says when she relocated to 
New Zealand her expe-
rience was “much more 
on the environmental 
side of things”.

The issue she feels 
most passionate about 
is the management of 
water resources.

She has done water 
take work for Hamilton 
City and for Watercare 
in Warkworth (a town 
on the North Auckland 
Peninsula)  as well 
as various wastewater treat-
ment plants and water policy 

development.
“Probably over the last four or five years fresh 

water management issues have been the hot topic. 
The first National Policy Statement for Freshwater 
Management was issued by the Government in 2011 
and a revised version was issued this year.

“The NPS requires the regional councils around 
the country to develop water quality and allocation 
limits for water bodies. It raises the ante in terms 

Continued on following page ...
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people competing for 

resources which are finite 
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of managing fresh water resources and seeks to 
ensure that we improve the water quality in all of 
our lakes and rivers,” Ms Vella says.

Ms Vella says one example of a major, recent 
water policy change was the Waikato Regional 
Council’s water allocation variation. The Waikato 
River is subject to many competing uses, includ-
ing energy generation, irrigation, dairying and 
municipal supply.

“Five local authorities take water from the 
Waikato River for municipal supply, including for 
water supply to Auckland, and I was acting for all of 
them,” she says. “The key issue was how to allocate 
a scarce resource between users, while protecting 
current electricity generation and meeting future 
municipal supply needs.

“And that’s a really big issue that’s facing the 
country at the moment – how we allocate a scarce 
resource to enable economic development and well-
being and how we can make sure we leave enough 
in the river to make sure that we can maintain water 
quality … It’s really important to me. I really enjoy 
being part of that process.”

Ms Vella says the industry is growing with envi-
ronmental issues coming to the fore in the last 10 
to 15 years. That goes for planners, scientists and 
engineers as well, she adds.

“I can only imagine it continuing to be quite a 
specialised area of practise and I think people have 
become more specialised over time.”

There have also been changes in terms of pro-
cesses, with more reform to come, says Ms Vella.

The Government introduced the Environmental 
Protection Authority and Boards of Inquiry pro-
cesses so that projects of national significance – 
determined by the Minister – can now be heard 
by a Board of Inquiry instead of going through 
council processes and dealing with appeals in the 
Environment Court.

The Board is chaired by a retired High Court Judge 
or current or former Environment Court Judge and 
joined by experts from the resource management 
community to provide their expertise.

“That means that it goes straight to the Board 
of Inquiry which is more like an Environment Court 
process in that you get to cross-examine, whereas 
you don’t at council level, and the only appeal 
rights are on a point of law to the High Court. It 
also provides a ‘fast-track’ for projects deemed to 
be nationally significant.”

Ms Vella advised the Board of Inquiry on the 
Puhoi to Warkworth motorway, which was chaired 
by former High Court Judge Justice John Priestley. 
“It was a great experience to work with Judge 
Priestley and the other Board members and not 
one that comes around often. It was a real highlight 
for me,” she says.
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“Employment law is one of those 

fields that covers a wide variety of issues 
and affects a large number of people,” 
Law Society Employment Law Commit-
tee Convenor Michael Quigg says.

While New Zealand’s employment 
law is increasingly mediation focused 
and less litigious than previously, the 
employment lawyer of over 20 years says 
the area is broader in its entirety.

Employment lawyers are engaged 
in drafting, negotiating employment 
agreements, providing compliance 
advice, assisting with resolving disputes and per-
sonal grievances, advising on acquisitions/sales, 
restructuring, addressing executive issues that may 
include restraint of trade matters, health and safety 
compliance/prosecutions, Privacy Act issues, and 
human rights issues, to name a few.

The less adversarial nature of employment law in 
New Zealand, which is now mediation focused, fol-
lows the introduction of the Employment Relations 
Service and Employment Relations Authority that 
occurred in 2000 with the passing of the Employ-
ment Relations Act 2000.

This also led to the introduction of the “good faith 
obligation” which requires parties to act openly, 
communicatively and to not mislead or deceive 
one another.

This serves as a constant reminder to all who 
engage in employment matters to respect the 
special nature of an employment relationship.

As for the future of employment law, Mr Quigg 
says other than fine tuning the Employment Rela-
tions Act and the broadening of a duty of care for 
employers with the introduction of the Health 
and Safety Reform Act, the immediate future of 
employment law is that it is likely to remain a busy 
specialist field of practice.

There will be a continued focus on the resolution 
of disputes by agreement. Anecdotally speaking, 
mediation is understood to lead to the resolution 

Employment 
Law
By Sasha Borissenko
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of approximately 85% of employment disputes. 
There’s “not a lot of scope for much more”, he says.

“There will always be the occasional issue of 
principle or intractable parties that necessitate 
hearings but cost is always a concern. Unfortu-
nately employment litigation is not any different 
to any other form of litigation insofar as it will 
usually involve a significant cost.

“I do not see any reason for there to be a 
significant increase in a number of cases in the 
Employment Court, however, when there are peo-
ple involved, human nature suggests there will 
always be disputes and some of these will require 
resolution by the specialist Employment Court.”

As all people should have access to justice, 
particularly regarding their fundamental right to 
employment, the costs of this access must be also 
monitored, he says.

“To some degree, employment representatives 
and self-representatives have a role to play in that 
regard. Quality control issues have arisen regard-
ing the activities of some employment advocates 
and self-representatives which might suggest in 
some cases that the negatives of their involvement 
outweigh the positives.

“Over the years employment lawyers have 
moved away from some adversarial attitudes to 
embrace the conciliatory model that is focused 
on reaching agreed outcomes.”

“I tend to see it as legal issues associated 

with the human body in very broad terms,” Harbour 
Chambers barrister Adam Lewis says of health law.

It can range from the philosophical side, he says, 
such as property rights in the human body, to health 
care delivery.

“I work at a practical level around issues like 
health practitioner registration, professional neg-
ligence and indemnity issues for health practition-
ers – people who are at the pointy end delivering 
health services – acting for health practitioners or 
regulators,” Mr Lewis says.

He helps medical practices and practitioners with 
policy advice, to deal with direct complaints as well 
from registration bodies and complaints bodies, 
where a practitioner’s professional reputation is 
under question.

He also acts in coronial inquests.
“It’s a really nice broad area of practice. Some-

times you get commercial issues come up within 
that subject field as well.”

Mr Lewis first gained an interest in health law 
while working in his first job in Australia – from 
1993-5 – working for a firm doing primarily cata-
strophic motor vehicle and insurance claims.

The firm acted for 13 of the 14 insurers in New 
South Wales at the time along with most of the 
public liability insurers in the personal injuries field.

One particular case, which piqued his interest 
in health law, involved a young man who had been 
riding the bonnet of a car at relatively low speed 
through a car park.

Mr Lewis says the man had fallen off the car and 
appeared to have no central or peripheral nerve 
injury during the ambulance care, but after his 
admission to hospital he was diagnosed with a 
high cervical fracture and became a tetraplegic.

“It looked as though there had been some neg-
ligent care in the way his head and neck injury had 
been managed and that he had not been immobi-
lised,” he recollects.

Further investigation implicated the hospital 

By Elliot SimHealth Law
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as a contributor to this outcome, which ended up 
being about a $5 million claim against his insurers.

“It was a really interesting case and it sparked 
my interest in the health negligence field.”

Mr Lewis did a three-year stint in England from 
1995, working for a National Health Service (NHS) 
in-house legal team in Harrogate, North Yorkshire 
(ultimately acquired by Hempsons) for 18 months. 
He managed 300 plus claims for medical 
negligence.

From there, Mr Lewis worked for 
another firm specialising in medical 
negligence claims before returning to 
New Zealand in 1999 and working as 
in-house counsel for the New Zealand 
Nurses Organisation.

That role, plus time working for 
Chapman Tripp, allowed him to develop 
contacts in the health industry which 
he now utilises at Harbour Chambers.

Health law, he says, doesn’t generate 
a huge amount of work, and there are not 
many health lawyers in an area that can 
be highly specialised.

“There will be people who dabble on 
the sides of it, but few people who could 
claim that they do nothing but health law because 
it’s not an area where there’s a huge amount of 
work.

“Although I would like to, I couldn’t do it full-
time, as there wouldn’t be enough work to justify 
it,” Mr Lewis admits.

Also, it helps to maintain other areas of work to 
provide perspective for clients.

The area of the law can be constantly evolving 
depending on what is happening within Govern-
ment and also what’s happening in the insurance 
industry, Mr Lewis says, although he can’t see any 
major changes coming up as “the law is relatively 
settled at the moment”.

Health law is a “fascinating” field and one where 
you’re always learning, Mr Lewis says.

He recollects an occasion where he witnessed an 
operation while doing work for Bradford Hospital 
in the United Kingdom. He had struck up a good 
working relationship with a cardiologist and he 
watched a pacemaker replacement procedure.

Mr Lewis says everyone in the theatre wore a 
lead jacket to shield constant x-rays checking the 
patency of the leads, and the room was warm. It 
was hard work.

“These guys are doing this day in, day out as well 
as coping with the stresses of having someone’s 
life in your hands. I thought it was a great way of 
actually getting to see the realities of the work and 

Continued on following page ...
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sometimes that frustrates me with some of the 
complaints bodies.

“I think they can be a little academic at times 
and not consider the practical consequences of 
the decisions and recommendations and outcomes 
they make.”

Disciplinary action can also have a profound 
effect on an individual health practitioner, he says.

“Someone has devoted their life and career to 
helping people, and they can acutely feel the shame 
if something doesn’t go right, or if they’re subject to 
any criticism. Sometimes the systems don’t really 
acknowledge the career-changing effects that an 
investigation can have on somebody.”

Mr Lewis says it is a common misconception that 
you need a medical qualification to work in the 
health law area. The ability to think differently to 
a health practitioner in terms of problem solving or 
responding to complaints, and work in partnership 
with health practitioners is necessary.

“I think one of the key attributes in doing the 
work is an ability to be empathetic to the issues 
facing the client and to think outside the square 
to problem solve,” he says.

Hayden Wilson, a partner at Kensington 

Swan, has worked in the health law area for the 
last 15 years. Mr Wilson started out as a junior 
lawyer doing prosecutions for the Pharmaceutical 
Society (now Pharmacy Council of New Zealand), 
the Medical Council and for the Dental Council.

He says work in health law at Kensington Swan 
includes a broad range of areas – such as coronial 
inquest work to prosecutions – but that a significant 
focus in recent times has been the health informa-
tion privacy space.

“That’s a really big aspect of what we do now. 
Information and information privacy is obviously 
a huge issue for everybody at the moment. But in 
health information, particularly, there is a lot of 
technological development and change in the way 
information is held and used in the health sector 
… Health information, by its very nature, is very 
sensitive,” Mr Wilson says.

Health privacy has been an issue for some time, 
he says, and developments such as the integra-
tion and sharing of health information has focused 
people’s minds on the balance between privacy 
and the ability of technology to improve health 
outcomes, creating work for lawyers.

“One of the really interesting things in the space 
that we work with – in the privacy of information in 
health – is that the pace of change is continuing to 
increase. You’re seeing newer and different ways 
of managing and sharing information and that’s 
going to continue.

“Fast forward another 10 years and it’s hard to 
know what we’re going to be dealing with. What I 
do know is that whatever comes next will present 
new challenges for how we respond to those issues,” 
he says.

Outside of health information, Mr Wilson says the 
work is wide-ranging. One case he is working on is 
a Court of Appeal one looking at the limits of who 
might be entitled to damages for breaches of the 
Code of Health and Disability Services Consumer 
Rights.

On top of that, he says that the Health and Dis-
ability Commissioner’s office and the professional 
regulatory authorities continue to have a steady diet 
of legal issues flowing from health professionals 
and consumers.

Hayden Wilson
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and litigation. Karen is also involved in a wide 
range of civil and commercial litigation, insol-
vency litigation and debt recovery.

Richard May has joined 
Luke Cunningham 
Clere as a senior asso-
ciate. Richard recently 
returned to Wellington 
having practised in 
Australia. He special-
ises in commercial 
litigation and conten-

tious insolvency work and has particular 
experience in disputes involving resources, 
joint ventures, competition and regulatory 
law, and judicial review. He is admitted in 
New Zealand and Western Australia.

Heath Brunton  has 
joined Glaister Ennor’s 
commercial team as a 
consultant. Heath is a 
property law special-
ist with experience of 
large scale and com-
plex developments in 
New Zealand and inter-

nationally. His areas of practice include due 
diligence, acquisition and disposal of prop-
erty for development and investment, design 

build agreements, 
leasing, construction, 
urban regeneration 
and agribusiness.

Amy Lake has been 
promoted to senior 
solicitor at Ebborn Law 
in Christchurch.

Specialist health sector law firm Claro has 
appointed Anita Miller and Iris Reuvecamp 
as partners. Established two years ago, 
Claro has offices in Auckland, Wellington 
and Christchurch. Anita, Iris and fellow 
partner Dr Jonathan Coates have worked 
together for many years, initially at Buddle 
Findlay, where they were the core of the 
health law team before establishing Claro.

Karen Welsford has 
rejoined Young Hunt-
er’s litigation team 
as a senior associate. 
Having initially joined 
Young Hunter in 2004 
she rejoins the firm after 
four years at another 
Christchurch firm. The 

key area of Karen’s practice is insurance law 
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Law firms and practitioners are invited to 
send in announcements of appointments, 
promotions, retirements or other information 
for this column. Submissions may be sent to 
editorial.lawtalk@lawsociety.org.nz. If possible, 
please include colour photographs of any 
persons mentioned.

Image files should ideally be print resolution of 
300dpi, and must be a minimum of 500 pixels 
wide for headshots, 2000 pixels wide for group 
shots. You can find the dimensions of an image 
in Windows by right clicking on an image file, 
going to ‘Properties’, and clicking on ‘Details’, 
or on a Mac by right clicking on the image file 
in the Finder and clicking ‘Get Info’. JPEG or 
TIFF formats are acceptable, BMP or GIF are 
unacceptable. If digital files are unavailable, 
hardcopy photographic prints of minimum 10cm 
x 15cm may be sent to LawTalk, DX SP20202 or 
PO Box 5041, Lambton Quay, Wellington 6145. We 
will endeavour to return hardcopy photographs, 
provided a return address is included.

Harshad Shiba  has 
been appointed a 
partner of Stewart 
Germann Law Office. 
Harshad has experi-
ence in franchising, 
licensing and commer-
cial law. A significant 
part of Harshad’s prac-

tice involves advising on the establishment 
of new franchise systems and the entry of 
international franchise systems into the 
New Zealand market.

Simpson Grierson has 
appointed Katherine 
Viskovic as a senior 
associate in its Wel-
lington local govern-
ment and environment 
team. Katherine joins 
Simpson Grierson from 
another large law firm. 

She has a particular interest in environ-
mental consenting and assisting clients in 
relation to proposed district, regional and 
national planning and policy documents.

O N  T H E  M O V E

Harshad Shiba

Katherine Viskovic

Karen Welsford

The Claro partners (from left) Dr Jonathan Coates, 
Anita Miller and Iris Reuvecamp.

Richard May

Heath Brunton

Amy Lake

The number of murder charge aquittals 
achieved by Guyana lawyer Sir Lionel 
Luckhoo, a senior partner of Georgetown 
firm Luckhoo and Luckhoo.

Sir Lionel achieved these aquittals 
between 1940 and 1985, earning himself 
a listing in Guinness World Records as 
“the most successful lawyer”.
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“I have never really liked the professional 
snobbery, it’s about connecting with your 
client base. I’ve noticed [this snobbery] has 
diminished now over the years, which is 
wonderful.”

He recalls a hard time sitting at home 
watching television with his three girls when 
a segment on the news described him as “a 
scumbag lawyer”.

“My girls said, ‘is that you daddy?’ and 
I said ‘yup darl, that’s me’.”

His greatest struggle to date came in 
December 2013, when Mark was diagnosed 
with terminal cancer. Almost a year and 
countless treatments later, he is now in 
remission. He has been overwhelmed by 
the kindness and generosity of the legal 
community, he says.

He remembers getting a visitor, a well-
known judge, while he was in Wellington 
Hospital who sent him a text saying, “either 

you’ve moved beds or you’ve died”.
Thankfully it was the former and not the 

latter, he says.
“That’s the thing about humour, it gets 

you through anything and everything.
“It’s so funny, people regard lawyers as 

shark-types or rat bags but I’ve been so sur-
prised to see lawyers, my competition, who 
have kindly offered to help run the practice 
free of charge. Even my clients have come 
to the party – giving me free firewood and 
fish and offering to help prune my garden.

“Nelson is such a nice and welcoming 
place. It’s a bit of a quirky community. I 
suppose that’s why I am well suited here.”

And while he has reduced his hours he has 
no intention to “shut up shop” because he 
still loves the work and loves the stimulus 
of using his brain.

“It’s a no brainer, really.”

Nelson criminal barrister Mark 

Dollimore has been in the business for over 
24 years and thanks to the support of his 
legal community, a passion for represent-
ing the underdogs of society, and always 
having a great sense of humour, he’s not 
going anywhere.

Because of financial restrictions, Mark 
completed his law degree part-time over 
13 years doing odd jobs including being 
a charge hand of hard jubes at a sweets 
factory before graduating to the liquorice 
allsorts section.

It wasn’t until he was in his thirties when 
he tried his hand at being a corporate lawyer 
for three months that he decided to “ditch 
it in favour of the criminal law”.

After graduation, he started work at a 
Nelson law firm, which gave him the oppor-
tunity to take on “rats and mice” cases other 
lawyers didn’t want to deal with. He has 
always had a soft spot for his clients and 
working in criminal law really resonated 
for him, he says.

“You know, you’re dealing with people 
who are not looked at pleasantly by society 
but someone’s got to do it. Doctors and 
undertakers do it. I actually quite like it.

“Most people are intrinsically good at the 
end of the day and the majority of people I 
see are either disenfranchised or extremely 
affected by drug abuse or poverty.

“I’m privileged in the sense I get to 
see reports about the history, upbringing, 
mental health and psychological and police 
assessments, which gives a lot of context.

“You are dealing with people with broken 
lives, there’s no doubt about that.”

The job can be very trying, he says, and 
it’s no use not having a great sense of 
humour.

He recalls issuing a topless calendar 
in 1997, titled “keeping well abreast of all 
legal matters”. It was both a “sophisticated 
marketing tool” and an attempt to chal-
lenge the “stuffy” image of the profession, 
he says. But his professionalism was called 
into question as a consequence, which was 
“perhaps regrettable”, he says.

Mark Dollimore with friend and colleague Ian Miller.

Humour gets 
you through 

anything
By Sasha Borissenko
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Amy Adams is the new 
Minister of Justice and 
Minister for Courts. 
Educated at Rangitoto 
College in Auckland, 
Ms Adams moved to 
Canterbury in 1988. She 
attended Canterbury 
University where she 

studied law, graduating with first class hon-
ours in 1992. Before being elected to Parlia-
ment in 2008, she was a partner of Mortlock 
McCormack Law in Christchurch specialising 
in commercial and property law. Her Law 
Society service includes being a member of 
the Society’s Women’s Consultative Group 
and a member of the Canterbury District 
Law Society Property Law Committee. Her 
appointment was announced by Prime Min-
ister John Key on 6 October, as part of the 
National-led Government’s new Ministry as 
it enters its third term. Christopher Finlayson 
retains his roles as Attorney-General and 
Minister for Treaty Negotiations. In the other 
justice-related portfolios, Simon Bridges is 
Associate Justice Minister and Steven Joyce 
is Minister for Regulatory Reform.

Auckland barrister 
Chris Patterson has 
been appointed as 
one of 11 Federation 
of International Bas-
ketball (FIBA) legal 
commissioners for the 
period 2014 to 2019. 
FIBA is an association 

of 213 national organisation members which 
governs international basketball competi-
tion. Basketball is the second most widely 
played sport in the world.

Auckland lawyer Greg Barclay has been 
named as New Zealand Cricket’s repre-
sentative on the International Cricket 
Council’s board of directors, succeeding 
Martin Snedden. Mr Barclay, a New Zealand 
Cricket board member since 2012, is a com-
mercial lawyer and company director. His 
previous involvement in cricket administra-
tion includes serving as chairman of the 
Northern Districts board.

Special Conditions for new construction contracts standards
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Amy Adams

Chris Patterson

The winners of the Chapman Tripp Junior Negotiation competition at Victoria University Zane Fookes (right) and 
Tory Hansen (second from right), pictured with the runners-up Briar Shaw (left) and Kasia Ginders.

Palmerston North lawyer Steve 

Winter won this year’s Devil’s Own Golf 
Tournament, held at the Manawatu Golf Club 
from 26 to 29 September. Steve beat John 
McCarthy from Wellington 4 and 3 in the final.

The 80th Devil’s Own Golf Tournament 
was contested over the weekend of 26 to 
29 September in Palmerston North. The 

tournament celebrated 
its 80th birthday with 
more than 100 partici-
pants from as far north 
as Whangarei and as far 
south as Christchurch. 
Participants included 
a number of District 
Court judges and one 
High Court judge (a past 
champion) Justice Lang.

This year’s concerted 
ef fort  to  get  m ore 
women along to the 
event was a “screaming 
success”, organisers say 
with a 300% increase in 
the number of woman 
entrants – from one to 
three.

Judge Broadmore 
won the Hyundai Mys-
tery Weekend away and 
the Working Style Best 

Dressed Golfer prize was won by Auckland 
lawyer Patrick Kennelly.

The top qualifier and winner of the Ross 
Morpeth Trophy was Wellington lawyer 
John Dean who shot a net 66 playing off a 
handicap of 23 (gross 89). Sam Greenwood 
from Auckland (40 points, gross 98) won the 
Lexis Nexis Trophy for top stableford points.

This year’s Devil’s Own winner Steve Winter (left) with the runner up John McCarthy.

Winter wins Devil’s Own 
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Young Wellington lawyer Althea 

Carbon was one of the winners of the 2014 
Women of Influence Awards, announced 
on 8 October. Ms Carbon was named as 
the Westpac Hotpoints Emerging Leader 
category winner.

A second-year solicitor at Chapman Tripp, 
one of her passions is exploring how legal 
skills can be used for good. It is perhaps 
no surprise, then, that she writes a column 
entitled Lawyering for Good in the Wellington 
Young Lawyer’s magazine Advocate.

This column aims to increase young 
lawyers’ awareness of public interest law 
and emphasise that people do not have to 
be full-time volunteers in order to make an 
impact. “It is just really awesome to help 
young lawyers see how they can use their 
legal skills for good,” she says.

The 25-year-old credits her involvement 
in this initiative as one of the reasons she 
won the emerging leader award.

It is, however, just one of many areas 
into which she has poured her energies in 
the non-profit sector.

Ms Carbon co-founded Charity-IT (www.
charity-it.org), an organisation that helps 
charities improve their IT systems. It pro-
vides a platform for IT professionals who 
may not be able to volunteer on a weekly 
basis, but can provide a one-off commit-
ment to help out a charity.

In this initiative, Ms Carbon’s passion 
for encouraging people to use their skills 
for good again comes to the fore. It was the 
reason she co-founded this not-for-profit.

Two years ago she ran Entré, a not-for-
profit Canterbury University company, run 
by students for all tertiary students in the 
Canterbury region.

Entré exists to foster an entrepreneurial 
spirit, to encourage innovation and creativ-
ity and to educate students on the basic 
elements of business development. Through 
competitions, educational workshops and 
networking events, Entré seeks to provide 
students from all disciplines with real 
business-world experience.

She also co-founded the blog, Business Is 
the New Black. Its vision is to create a more 
accessible runway to the world of science, 
technology and business for everyone by 

using fashion as a metaphor for learning 
about these areas.

“In today’s society, young women are 
still mainly taught to engage in fashion and 
traditional female roles,” the blog website 
says. “Young women will make up a sig-
nificant portion of the global workforce and 
have much to contribute, but not enough of 
them are entrepreneurs or have careers in 
STEM fields (science, technology, engineer-
ing, mathematics).

“At Business is the New Black, we 
believe in the untapped potential for these 
young women to use their unique talents 
and perspective to contribute to society. 
Through this blog, we want to empower 
young women to participate in the currently 
male-dominated industries and to become 
leaders in their own right.”

Before that, she served as the President 
of AIESEC Canterbury, a local branch of the 
world’s largest student-run organisation. 
ASIEC is a network of young professionals 

who facilitate global exchange opportuni-
ties and give practical leadership develop-
ment to its members.

Mentoring is another area of service Ms 
Carbon has involved herself in. Currently, 
she is a mentor with the Asian Law Stu-
dents Society at Victoria University. She is a 
member of the Asia NZ Leadership Network 
which encourages young New Zealanders to 
help build New Zealand’s links through Asia.

She has also been selected to represent 
New Zealand in international conferences 
on youth and entrepreneurship.

Becoming involved in Law Society activi-
ties and collegiality events is also important 
for Ms Carbon, and she is a member of the 
Wellington Young Lawyers Committee, 
where she is the sponsorship officer.

After graduating from Canterbury Uni-
versity, Ms Carbon joined Chapman Tripp in 
Wellington, where she practises commercial 
law, specialising in technology, media and 
telecommunications.

Young lawyer 
a woman of 

influence
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The first thing to learn 

about worry is that there is 
no point at all, anywhere in 
the universe, in telling a worrier 
to stop worrying, or just focus in the ‘now’ 
and don’t worry.

Let me demonstrate to you why.
All the while you are reading this para-

graph, I do not want you thinking about 
camels. You must focus and not visualise any 
images you have seen of camels – including 
National Geographic covers, cushion cov-
ers, travel brochures, camels in or out of 
the zoo, camels sauntering past pyramids. 
Nothing. Just focus.

Right, I think I have got that point across. 
You can’t trick the brain in that way. This is 
why I have great difficulty with the “New 
Age” school of positive thinking. The 
assumption is that if you tell yourself to 
stop worrying and just feel at one with the 
universe, that all will be well in your world. 

Again, “yeah right!”
There is, however, a difference between 

worry and concern. Worry, as a thinking 
behaviour, is very circular. What triggers 

worry is those two magical words which 
I call the “mantra” of the worrier.

“What if?”

There is no beginning or end, no movement 
towards finding a solution just endlessly 
going in circles, with one of the main 
psychological themes being the tendency 
to create anxiety by under-estimating your 
ability to cope and over-estimating the risks, 

finding the worst possible outcomes.
There are a lot of reasons why people 

continue to worry and are not prepared to 
give up worrying. There is a lot of mythology 
attached to worrying. It is like a supersti-
tious belief system. Worriers believe that 
if they stop worrying this will ensure that 
something bad will happen.

One of my favourite anecdotes from a 
client of mine goes a little like this:

Mother: “Someone in this family has to 
worry. God knows what would happen if I 
didn’t worry, the whole family would fall 
apart. It’s not that I want to do the wor-
rying, but given that your father refuses to 
worry I have to!”

If something does happen by circum-
stance the worrier then has further evi-
dence, perceptually speaking, that there 
was and always will be a need to worry.

In reality “worry” is a thinking process 
and last time I looked thinking cannot move 
matter, nor can it control what occurs in the 
world. You could be planning a wedding, and 
worry constantly about whether it is going 

Practising WellPractising Well

Yeah Right!
Don’t worry, be happy
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By Gwendoline Smith
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Practising WellPractising Well

to rain or not, but no matter how much you 
worry, you will not impact on the weather.

Concern on the other hand has a specific 
destination to reach. Time frames, solu-
tions, action plans. It is planning – to 
minimise the impact of, or hopefully avoid, 
the feared situation from occurring.

Worry behaviour
I also want to draw your attention to this 
aspect of worry. Worry has a look. People 
rub their foreheads, chew nails, pace and 
become non-communicative.

If you recognise these behaviours, try to 
be mindful of where the children are in the 
house. They can’t help but be aware of the 
sighing; they see the tears, the pacing, the 
shoulders rounded down.

Not only do they see all of this gesturing, 
they also notice that lots of adults around 
them appear to be doing some form of it.

A mother rubs her brow over and over, in 
between sighs and cups of tea. The father 
with a tendency to worry might be sitting 
on his own drinking, unapproachable and 
grumpy. Which they then personalise.

Hence when your children witness the 
behaviour of worry, they start to believe 
that to worry is important. Because it’s 
what the grown-ups do, it must be really 
important and vital. They learn that the 
world is a dangerous place, full of potential 
disasters and these are to be addressed in 
part by engaging in worrying.

Because it seems that some of the most 
important people in their lives worry, so it 
must be the right thing to do. Also to be 
considered are the genetic predispositions 
to anxiety disorders, “worry” being the most 
common (Generalised Anxiety Disorder: 
clinical name).

The thinking of worry versus 
concern – a few strategies
It is the “how” of your thinking that is caus-
ing the difficulty – along with the content 
being primarily the prediction of negative 
catastrophic outcomes.

Here is a little template. You may want 
to copy it on a card and carry it around with 
you, referring to it when you feel yourself 
getting anxious and ruminating on good 
old “what if”.

The little prompt card provides you with 
an exit path from the roundabout of worry. 
You must look at the card for 15 seconds for 
it to be effective. Carry it in your wallet, or 
somewhere you can access it when you start 
to worry. This works!

I love the word “helpful”. It is not 
judgmental. It’s not based in “shoulds” or 

“shouldn’ts”. Neither does it make state-
ments about what is normal or abnormal. It 
merely asks the question, “is this helpful?”

So next time you find yourself on the 
“worry roundabout”, ask yourself: How is 
this thinking helping me?

Distractions are also useful. For example, 
breathing exercises, yoga, meditation, even 
just going for a walk all contributes to your 
physical and psychological well-being.

Oh no!

What
If?

Exit
     path

What
If?

This is a
disaster!

How is this
thinking helping?

How is this thinking
helping me?

How is this thinking
helping you?

OR IF  YOU PREFER

down you have been concerned about.
So you delay the “worry”, but know that 

you will attend to those thoughts later on 
that day. Delaying the worry over time also 
creates a situation where the brain begins 
to acknowledge the futility of worry. This 
is, however, a time-consuming technique.

However, it can have a twofold benefit 
of clearing your mind in the here and now, 
and formulating a plan for the concerns that 
require action to be taken and may involve 
assistance from others.

And remember …
• It might never happen.
• It could be worse.
• Don’t make a mountain out of a molehill.
• There will be a solution.
And in the words of the Dalai Lama:

“If there is a solution to a problem, 
there is no need to worry, and if there is 
no solution, there is no need to worry.”

And in the words of Gwendoline Smith:
“If all else fails take a pill.”
(I’m not joking).

Gwendoline Smith is a New Zealand trained 
clinical psychologist. In her private practice 
she specialises in working with depression and 
anxiety with a particular interest in treating 
worry. She is the founder of the New Zealand 
destigmatisation campaign “Like Minds” 
(currently fronted by Sir John Kirwan). She 
has presented seminars within the law com-
munity on “stress and lawyers” as well as 
individual work with lawyers in her practice. 
Her thoughts are: “Yes there are very similar 
factors for lawyers as anyone else dealing with 
stress in their environment. However, there 
are considerations that are very specific/idi-
osyncratic to the law profession that also need 
to be taken into consideration”. Gwendoline 
works from specialist rooms in Vermont Street 
Ponsonby and can be contacted on 09 360 0360.

Worry delay tactics
This is a strategy that is helpful for keeping 
your mind clear during the day, if you are 
still at work or busy running your family 
life. We often hang on to worry, concerned 
that we will forget something important 
that needs to be done. Have a notebook 
with you and write it down, allowing you 
to let go of the thought.

If your thinking is more of the cyclical 
types of worry, try saying to yourself: “I’m 
not going to worry about that now, I will 
worry about that later in the day.” Then 
allocate 10-20 minutes per day, for uninter-
rupted time when you can write everything 

Reference Books
(If you are, in fact, a worrier)

• Six Thinking Hats, Edward De Bono, 
Penguin Books 1985

• Overcoming Worry, Meares & Freeston 
Pub, Basic Books 2008

• Manage Your Mind, Butler & T Hope, 
Oxford University Press 1995

NB: Remember, though, these are signifi-
cant textbooks, up to 300 pages and more. 
I would recommend that you make a few 
appointments with a cognitive trained 
psychologist, who can take you through 
the treatment strategies for those of you 
who are self-confessed worriers. 

So next time you find 
yourself on the “worry 

roundabout”, ask 
yourself: How is this 

thinking helping me?
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Whether or not you 

believe Susskind’s dire 
predictions about changes 
that are being forced on the 
legal profession, there is no doubt that 
things will be different.

Is merger an option for you?

— Richard Susskind in The End of Lawyers?

I fear for the future of very small firms whose work is not highly specialised – 
those with a handful of partners or even sole practitioners who are general 

practitioners. Unless their clients want to retain them for a highly personalised 
service, I cannot see how they will be able to compete with alternative 

methods of sourcing, whether by much larger firms or by alternative providers.

presents particular challenges for mergers.
Outside of the professions it is unusual 

to have a business owned by a large group 
of owner operators. Yet that’s the way most 
law firms operate.

Many operate by consensus. They are 
governed by a group of owners (the part-
ners) who all work in the business. The 
partners often are strongly independent, 
intelligent people who, to a greater or lesser 
extent, have well formed opinions not only 
as to how the firm should run, but also as to 
how they themselves should work.

All their training and all their experience 
teaches them caution and so they will 
usually want to retain the right to veto 
important business decisions. Delegation 
to management is usually quite restricted.

The peculiar mix of individual partners 
and their attributes makes each firm a dif-
ferent beast. There are likely to be many 
unwritten and perhaps unspoken under-
standings and agreements which enable 
the partners to work together.

Many lawyers are secretive by nature, 
which results in them not sharing informa-
tion in an open and trusting manner. Hence 
they thrive on gossip and hearsay about 
other firms.

Lawyers also have a limited experience of 
different types of practising arrangements. 
It is easy to make the mistake of thinking 
that other people work in a similar manner 
to the way you work.

All this means that you are unlikely to be 
aware of everything that is peculiar about 
your firm, and you certainly won’t know 
everything that is peculiar about the other 
firm when you are considering a merger.

Merging two cultures
The peculiar mix of behaviours and under-
standings in each firm percolates down to 
all the staff in the firm to create the culture 
of the firm. It would be difficult to find two 
practices with identical cultures.

In a merger you should not underestimate 

the challenges in melding two cultures.
That’s not to say that mergers won’t 

work. They often do. But you need to choose 
a firm whose culture is similar to yours and 
to find a way to deal with the inevitable 
areas of difference.

With cultural differences there is no issue 
which is too small to create havoc.

There is an example of two United States 
legal firms which merged and then fell apart. 
The straw that broke the camel’s back, lead-
ing to disintegration, was the dress code for 
casual Fridays.

A list of possible cultural differences is 
endless. Here are some examples:
• How are the firms managed? Does every 

partner have a say on everything or is 
there a strong leader or team with del-
egated powers?

• Where do the firms see themselves in the 
market pricewise?

• Is the firm really a collection of sole prac-
titioners sharing resources or is there a 
true corporate approach?

• What commitment is expected from the 
partners?

• Are there any bottom line requirements 
for partners with consequences if per-
formance doesn’t come to those levels?

• Is there equal sharing or is there some 
other profit sharing arrangement?

• Does everyone do everything or is there 
specialisation?

• Is the firm prescriptive in the way work 
is performed or is it laissez faire?

• Do the partners want the firm to carry 
on after they retire, or do they just want 
to get what they can in the meantime 
without looking to the future?

• Do the partners act as one, or as a 
lot of individuals who each look after 
themselves?

• What sort of client/work type mix do the 
firms have?

• How similar are the staffing and gearing 
structures?

Before embarking on a merger you need to 

By Stuart Spicer

The New Zealand profession is facing 
changes from:
• price resistance from clients;
• growing price competition within the 

profession;
• pressure to move away from hourly 

billing;
• new legal aid and crown solicitor fund-

ing arrangements;
• changing demographics within the 

profession;
• differing attitudes among lawyers as 

to the desirability of partnership;
• the increasing involvement of the 

internet in all areas of business;
• technological changes to the way 

business is done;
• growth and shrinkage of communities 

throughout the country;
• reluctance of young lawyers to shift 

to some provincial areas;
• ever increasing back office and compli-

ance requirements; and
• the retirement of the baby boomer 

generation of lawyers.

Many firms are wondering what the future 
holds for them in the light of all this disrup-
tion. Some will look to using the tactic of 
merger to deal with these issues.

What are the factors that need to be 
taken into account in considering merger 
as a tactic, in making a merger work and 
implementing it?

Law firms are peculiar
The traditional legal practice model 

The Business of LawThe Business of Law
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go through a careful process of trying to 
establish where your cultures coincide and 
where they differ. Some people do that by 
way of discussion, others use an independ-
ent party to help them identify coincidence 
and difference.

If the firm is to be anything other than 
a group of sole practitioners sharing some 
resources then there will have to be agree-
ment over what the goals of the firm are. 
These matters can be addressed in a plan-
ning or strategy meeting.

Why merge?
Merger should be used as a tactic to achieve 
your goals, and not as a strategy. A firm’s 
strategy is the broad goals to advance its 
business. Its tactics are the specific steps 
that it will take to achieve its strategy.

In other words merging should not 

be goal in itself. Simply getting bigger is 
unlikely to be any benefit. If your firm faces 
serious problems don’t expect a merger to 
be the answer unless those problems are 
addressed.

You should carefully identify the benefits 
that you expect from a merger proposal and 

Legal Accounting Bureau 
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management of solicitors’ 
trust accounts.
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has many advantages.
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The Business of LawThe Business of Law

be explicit about them.
Each firm needs to know what the other 

firm wants to get out of the merger so that 
those desires can be reconciled. There are 
costs and risks in merging and you must 
be clear that the game is worth the candle.

This task often isn’t simple. Each of 
the partners may not be thinking only of 
what is best for the firm. Each has his or 
her own personal interests which they take 
into account.

Partners are likely to be at different 
stages in their lives and in their careers. 
Some may be working at their peak. Some 
may be wanting to cut back. Some may be 
financially secure. Some may not. There may 
be differing levels of commitment among 
the partners.

This is not to say that partners should 
not protect their own interests – they 
should. But the differences in their interests 
can present challenges. They need to be 
understood and they need to be taken into 
account.

Some partnerships will put the interests 
of the firm first, some will put the interests 
of the individual first. And there’ll be a range 
of points in between.

It is important to have a clear idea of why 
a merger should happen and everyone must 
be able to see what the pluses and minuses 
are. Don’t make assumptions.

Situations vary so much between par-
ticular cases it’s difficult to generalise, 
but some examples of common reasons to 
merge are set are below: people reasons, 
financial reasons, and client reasons.

People reasons
If a goal of the firm is to continue beyond the 
careers of the current partners then succes-
sion issues have to be managed. Often the 
only buyer for a retiring partner’s interest 
will be the remaining partners.

One fear that some lawyers have is that 
the lack of potential buyers for their practice 

Continued on following page ...
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will see the firm die on retirement of the 
principals. They may see merger as the only 
way to save the firm.

That is less of a risk for large firms, but 
most New Zealand firms are small enough 
for it to be a continuing issue. It can be hard 
to maintain a secure succession programme 
over time.

A merger can provide a better spread of 
ages for both firms. Succession issues can 
be easier to deal with in a larger firm.

The aim may be to cater for differing 
levels of commitment to the firm and the 
merged firm may offer opportunities for that 
if it is what the partners want.

It may be seen by a firm as an opportunity 
to acquire expertise held in another firm. 
That expertise might be in the technical 
legal sense or in the IT and other support 
areas.

Some firms have better developed sup-
port systems which may be attractive to 
others. High quality new legal and support 
staff may be attracted by the larger size 
and improved resources of the new firm. 
A larger firm may have more resources to 
invest in support staff to enable it to meet 
other objectives.

Financial reasons
There may be economies of scale. Research 
into these sorts of benefits among large 
United States law firms shows that these 
expected savings are often illusory.

However the situation may well be differ-
ent in the case of smaller firms where they 
can rationalise premises and administrative 
resources.

Technology is becoming, and will con-
tinue to be, a bigger expense. There may be 
an attraction in pooling resources simply to 
keep up. Also if a firm wants to move ahead 
in the digital world (as all firms should) then 
it may be easier for a larger firm to provide 
the resources to do that.

The new firm may have better buying 
power in those critical areas of bank finance, 
PI cover, premises, library resources and 
the like.

The financial benefits should be quanti-
fied as much as they can with a budget, not 
only of the costs of the process, but also for 
the new firm.

It is important, early on in the piece, 
to get some accounting advice as to how 
the new firm’s balance sheet will look and 
what the partners’ capital accounts in the 
new firm will be. Once the assets have been 
introduced into the new firm there are likely 

to be some disparities which will need to 
be resolved.

What will the net profit per partner be 
in the new firm? Will there be winners and 
losers? Will there be equal sharing or will 
there be some other arrangement, and how 
will that work?

Client reasons
The new firm may be able to offer a better 
range of legal services to its clients. New 
expertise may give it the opportunity to 
attract new types of clients.

The new clients may be in areas of law 
(eg, commercial, rural or IP) or in different 
geographic areas because of new locations.

Some firms will see an opportunity to 
provide legal services to larger clients if 
they themselves grow.

A larger firm that has a good range of 
referrers of work may be stronger as a result.

What are the downsides?
All mergers carry various costs. There 
are, of course, the straight financial costs 
of physically merging the two firms and 
documenting the new arrangements.

There may also be expenses in aligning 
equipment and premises leases. Even if 
rationalising of resources is the long-term 
goal, these benefits may take some time 
to put in place.

There are, however, other hidden costs 
and risks. Mergers require the participants 
to change their practices and behaviour to 
some extent to adopt to the new culture of 
the combined firm. Many of those unwritten 
rules about how the relationships between 
the partners work may be up for grabs. If 
they are not clearly understood they offer 
the potential for problems.

Lawyers and their staff often resist 
change. The old reference to herding cats 
applies. There can be staff losses resulting 
from the changes to culture.

There may be clients who don’t like the 
new firm and who take the opportunity to 
move on. There may be referral sources who 
also decide they don’t want to deal with 
the new firm.

It is important not to underestimate 
the disruption for partners in planning 
and agreeing to all the details which have 
to be sorted. There are likely to be many 
meetings.

These disruptions can spin off onto staff 
and distract people from the need to con-
tinue meeting the clients’ needs, doing the 
work and bringing in the fees. It is important 
to ensure that that disruption is not allowed 
to get out of hand.

There are many details which needed to 
be worked through. There is likely to be a 
small committee (in the case of two larger 
firms) or the partners (in small practices) 
who are going to be heavily committed 
sorting all the details out.

What needs to happen?
There is no right or wrong way to effect a 
merger as all firms are so different. That 
said, a merger process needs to deal with 
the following issues:
• signature of a confidentiality agreement;
• initial investigation of the broad objec-

tives of the proposal, the reasons agreed 
and any known issues tabled; and

• exchange of essential information – likely 
to comprise financials, PI claim records, 
Law Society inspector’s reports, relevant 
leases, plus any other documents which 
are relevant to the proposal.

A comprehensive meeting should be held to 
deal with the cultural differences between 
the two firms and to see whether they can 
be resolved, plus any other relevant issues.

If agreement then is reached an agree-
ment to merger should be signed and an 
arrangement made as to the funding of 
shared expenses.

A committee should be put in place then 
to develop check lists, fix deadlines and 
assign roles. These checklists can be pretty 
daunting, but there’s likely to be a lot to be 
done. I have sample checklists which I’m 
happy to share (sos@spicer.co.nz).

Mergers are like marriages. They’re 
all about relationships … and you 
should find out if you can get along 
together before you tie the knot.

Stuart Spicer spent over 40 years in legal 
practice, most of them with the Whangarei 
law firm of WRMK Lawyers ( formerly Webb 
Ross), many of those as managing partner. 
During that time the firm grew to become the 
largest Northland firm. The firm was involved 
in a number of successful mergers and law firm 
acquisitions. WRMK was one of the first New 
Zealand legal practices to go paperless and 
Stuart lead the NZLS seminar series on that 
topic. He also spent some years as a director 
of The Lawlink Group Ltd where he conducted 
director’s reviews of member firms which gave 
him insight into many legal practices. Recently 
retired from legal practice, next year he takes 
over as the Course Director of the NZLS’s 
Stepping Up programme. He also consults 
to law firms on relationship and management 
matters.
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What, in your view, would a future-proofed 
law firm look like?
The firm has to be agile, and also have con-
siderable resilience and capacity for change.

I think firms who are more specialised 
are going to be more successful. You have 
to be very clear what you are, and who you 
are servicing, and not be trying to be all 
things to all people.

A future-proofed firm has to be able to 
identify the value they add. A time is com-
ing when legal information will be free (or 
near to it). You might want to think how 
you are going to translate that to value for 
your clients.

The nimble firms aren’t investing hundreds 
of thousands of dollars in system architec-
ture, they are using cloud based applications. 
They don’t have a large fixed workforce, they 
have a flexible “at call” workforce for peak 
periods. They aren’t advertising in major 
magazines, they are online.

Some have reinvented what a law firm 
is. Is it a glorified employment agency? Is 
it a document assembly program? Is it a 
safe document repository? Is it a business 
connection portal?

A future-proofed firm is one who knows 
what their client wants and needs, and is 
able to deliver it at the right price. That 
might be a premium price if that is the brand 
they have created, or a budget price. The 
only thing I know for sure is that it won’t 
be both!

What are the key matters law firms need 
to consider in their strategic planning?
To me, coming up with a strategic plan 
is about working through the process of 
establishing (honestly – even if it’s only for 
me) where the business is, divining where it 
needs (or wants) to be, and finding a path 
there.

You need to consider the strengths 
and weakness of your current operation 
(internally from your people and your cli-
ents), and the opportunities and threats 
you face (externally from your market and 
your competitors).

Understanding what the client wants 
is pretty key (even if they can’t always 

articulate it), so don’t just create what you 
think they want – ask them!

Whether it’s a strategic plan or a business 
plan, I like to include a small table called 
“reality check” at the end of my first draft, 
which looks to see if the plan we have has 
mitigated the threats and minimised the 
weaknesses identified at the start of the 
process.

What are the important internal aspects 
a firm needs to develop and manage to 
optimise the achievement of its strategy 
or strategies?
You need a sales pitch! Staff (and partners) 
will be much more relaxed and able to focus 
on what they do best – legal work – if they 
can see where you are trying to take the firm.

You have to be able to sell your plan, and 
if you can’t do that internally, you might 
want to rethink selling it externally.

Internally you’re con-
sidering your workforce, 
the culture, resources 
and clients. Investment 
in any of these areas 
needs to be consistent 
with your strategy or it 
will be a waste of effort. 
If your people don’t buy 
into (and believe) your 
goals are realistic and 
achievable, the odds 
are probably against 
you getting there.

There is no point in 
having a strategy to develop into a par-
ticular practice area if you don’t have the 
requisite skills (or aren’t prepared to buy 
them in). Similarly you might have decided 
that you have a great opportunity to develop 
an industry focus – but that won’t work if 
your one major client in that space sees a 
commercial conflict with the work you are 
targeting.

Having SMART goals, and having every-
one in the business know that their goals 
need to be SMART is a good start when 
filtering down strategy.

On the things to avoid, dysfunction in 
a partnership is a killer. It’s a really good 

idea to make sure that everyone is on the 
same bus.

Do you have any stories or examples of 
effective strategic planning? And do you 
have any stories or examples of innovative 
and future-looking strategies?
If succession (for example) is your biggest 
issue, then you need to decide what is it 
you are going to do to attract partners to 
your firm.

I heard a story of a firm that put the 
question of “how will this help us grow?” 
before every major decision on the table. 
That’s being focused.

Innovative strategies can be small things 
as easily as they can be game changers. It’s 
just being smart enough to lift your head 
up out of the everyday and really see the 
opportunities around you.

Your strategy might be to follow a popu-
lation demographic 
“bubble”, developing 
expertise in things that 
are important to an 
area of the population 
that is experiencing a 
spike; eg, child care or 
aged care. Similarly you 
might want to target an 
industry and try to meet 
their needs.

I’ve seen strategic 
plans that would fit on 
the back of a coaster, 
and others with months 

of research to justify an investment. In the 
end I really think the process of planning 
will flush out whether it’s a good plan or a 
bad plan, so don’t skip that step!

Ms Pott has been a member of Sydney-based 
Swaab’s management team for over 20 years, 
most recently as its CEO. She drives the firm’s 
strategic planning and has a passion for culture 
which has seen Swaab become the only law 
firm recognised by the international Great 
Place to Work Institute in its 2011 list of the 
top 50 Australian employers. At the Future 
Law Forum (www.futurefirmforum.com), Ms 
Pott will speak on The CEO’s Perspective.

Bronwyn Pott, CEO of Sydney-based law firm Swaab, is coming to New Zealand to speak at the 
Future Firm Forum in Queenstown from 14 to 16 November. As Swaab’s CEO, she drives the firm’s 
strategic planning. LawTalk asked Ms Pott about her vision for the law firm of the future and 
about strategic planning.

Law firm of the future needs to be agile
The Business of LawThe Business of Law

A future-proofed 
firm is one who 

knows what their 
client wants and 
needs, and is able 
to deliver it at the 

right price
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Disbursements
Some practitioners have been recharging 
disbursements at a higher than cost rate 
through either adding an office overhead 
or an agency fee.

One example of this would be including 
with a LINZ registration fee an additional 
amount sometimes described as an agency 
fee where the firm has set up an entity to 
undertake registration.

Such a practice could be viewed as mis-
leading and deceptive conduct and therefore 
a potential breach of Rule 11.1 of the Lawyers 
and Conveyancers Act (Lawyers: Conduct 
and Client Care) Rules 2008.

A bill of costs must only list under “dis-
bursements” the actual disbursements 
incurred, ie the registration fees paid.

If the practitioner wishes to charge an 
extra fee to help recoup any associated addi-
tional overhead costs, then this needs to be 
disclosed as a separate item under “office 
expenses” and should be clearly explained 
in the client care information.

Trust account supervisors’ 
month end duties
The Trust Account Supervisor (TAS) needs 
to be clear what items need to be reviewed 
at month end in order to be able to file the 
required certification with the Law Society 
pursuant to Reg 17 of the Lawyers and Convey-
ancers Act (Trust Account) Regulations 2008.

The use of a checklist to facilitate this 

is highly recommended. Not 
only does this ensure matters 
are not overlooked but it ena-
bles other users or reviewers of 
the paperwork to know exactly what work 
has been undertaken.

The month end duties should be robust 
and thorough. More frequent and regular 
monitoring of trust account operations by 
the TAS throughout the month is also highly 
desirable.

At least an annual review of the firm’s 
procedures undertaken is recommended. 
When the TAS of a firm changes then this 
provides a further opportunity to reflect on 
what the incoming TAS believes needs to be 
included, regardless of current processes.

It is useful for the TAS to understand 
what reports can be produced from the 
trust accounting software being used by 
the practice. If it appears that information 
required is not readily available, then it is 
recommended that the software provider 
is contacted for assistance and training. 
Many users are unaware of the breadth of 
useful reports that are able to be generated.

Office procedures manuals
Inspectors report that a significant number 
of legal practices do not appear to have a 
current updated office procedures manual 
and/or a specific trust account procedures 
manual. While this is not mandatory it could 
be considered to be best practice.

Disbursements, procedures 
manuals and email instructions
By Jeremy F Kennerley, Financial Assurance Manager

For efficient daily operation and to plan 
for, and safeguard against, business inter-
ruption of any kind, it is considered to be 
a good risk mitigation strategy to have 
written guidance on all of the operational 
requirements of the practice.

This may be of assistance if you are a 
sole practitioner and for whatever rea-

son your donee under your power of 
attorney is required to run the practice 
unexpectedly. As Canterbury practition-

ers have experienced, business interrup-
tion can be unexpected and devastating in 
its aftermath.

It is particularly important for those firms 
operating a trust account. It will assist 
new staff and situations where a locum or 
attorney are present.

It will also provide a suitable reference 
point for the practice to ensure that it is 
complying with all the relevant rules and 
regulations and may be of assistance to the 
Inspectorate on a review.

Emailed client instructions
Further to the Law Society’s media release 
of Tuesday 30 September 2014, all practi-
tioners are urged to employ extreme caution 
when dealing with emailed instructions 
from either existing or new clients, par-
ticularly concerning payment of funds out 
of the trust account.

Increased due diligence for verifying the 
identity of new clients, and additional steps 
confirming instructions for existing clients, 
should become standard practice within a 
law firm.

If anyone has further questions or 
requires any assistance please contact 
the Law Society’s Inspectorate through 
the Financial Assurance Manager jeremy.
kennerley@lawsociety.org.nz, phone (04) 
463 2936. 
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As a litigator do you 

see those you help as cus-
tomers or clients? A simple 
question that I believe can only 
be answered with that great non-committal 
answer and Kiwiism “yes and no” or the 
“yeah nah” doctrine.

I am sure that most will answer “of 
course we see our clients as customers; the 
running of our successful business depends 
upon it”.

Taking that as a given I do, however, 
want to explore what we mean by these 
terms a little more closely and see if there 
are aspects that we might find of some 
assistance.

Before embarking on this journey of 
mutual enlightenment let us be good 
lawyers and start with a few definitions.

First, what do we mean by a customer? 
The online Oxford Dictionary defines “cus-
tomer” as “a person who buys goods or 
services from a shop or a business”. It then 
gives what I think is a brilliant albeit rather 
old-school example: “Mr Harrison was a 
regular customer at the Golden Lion” (I 
presume the Golden Lion is a fine estab-
lishment that sells animal caricatures … 
or perhaps not).

“Customer service” is defined as “the 
assistance and advice provided by a com-
pany to those people who buy or use its 
products or services”.

Second, what do we mean by a client? By 
way of explanation to the first definition of 
client given by the online dictionary (the 
interpretation relates to the use of services 
of a lawyer or other professional) one sees 
the origin of the word as:

Late Middle English: from Latin cliens, 
client-, variant of cluens ‘heeding’, from 
cluere ‘hear or obey’. The term originally 
denoted a person under the protection 
and patronage of another, hence a person 
‘protected’ by a legal adviser.

Now, following in the footsteps of good 
lawyers let me make a disclaimer. I am 
not going to refer to the copious amount 
of literature available on the suitability of 
the customer or client nomenclature in the 
context of professional services.

You will not find here a comprehensive 
articulation of the theory behind why we 
should all say “client” or “customer”. What 
I do argue is that there exists important 

Litigators and their customers/clients
By Dr Chris Gallavin aspects of each that should or could be 

applied to the work of a litigator that may 
act to both ensure a more harmonious 
relationship between the said litigator 

and …. client, and ultimately result in 
more business. So what aspects of each 
term could be said to be of assistance to 
a litigator?

Customer
Let me start with the notion of customer.

Litigators are involved in a business. 
While many undertake much litigation on 
a pro bono basis they are largely able to do 
that because, at times, they charge for their 
services. The more often or greater amount 
they charge the more opportunity litiga-

tors have to .... [insert here your favourite 
pastime or thing you like to spend your 
money on] – you get the picture I am sure.

Within any business, people or customers 
will pay according to the quality of product 
or services they receive. Provide a good 
product and you can charge more and/or 
you are likely to have repeat business.

Some attributes of a customer relation-
ship are of assistance to the litigator in the 
running of his or her business. These may 
include notions of timely advice, present-
ing a helpful demeanour, full and complete 
information, creating an environment where 
the customer feels empowered in the pro-
cess or in control, and of course that they 
feel they have received value for money.

A more difficult component of our 

“customer” line of examination is advertis-
ing. What is the appropriate line for proac-
tively advertising your litigation services? 
Certainly overseas experience shows that 
advertising activity stretches from the mild 
to the obscene.

The helpfulness of the customer analogy 
is limited, of course, but I simply ask would 
you purchase a car from a salesperson who 
spoke to you like you do your clients? I use 
the analogy of a car as for many people 
the outlay is similar to that of engaging 
the services of a litigation lawyer. Most 
would answer that question, “of course I 
would” – others might be more circumspect 
in their answer.

Admittedly other aspects of “customer 
service” are less applicable if not entirely 
irrelevant. These may include notions that 
“the customer is always right” and the cus-
tomer knows what he or she wants. But 
at base customers are not slaves; they do 
not (or seldom) contract themselves into 
servitude to their lawyer by abrogating all 
responsibility for their affairs. In light of 
this we must guard against treating our 
clients as though they have done just that 
each time they have the fortune/misfortune 
of having to visit our offices.

Client
Let’s finish by looking at the notion of 
“client”. From the origins of the word as 
detailed above I particularly like the use 
of “protection and patronage of another”.

We are, in reality, custodians of the wel-
fare of our clients and as such owe them and 
others significant obligation. This we know 
from university, our admission training and 
the daily operation of our professional 
practices and I will not restate them here.

However, my residual question in this col-
umn is whether we sometimes inadvertently 
treat our clients not in a way analogous to 
customers but in ways that undermine our 
marketing or customer service potential 
and thereby limit our business, play to ste-
reotypes of the profession and ultimately 
provide poor service?

Dr Chris Gallavin is an Associate Professor and 
Dean of Law at Canterbury University. He has 
published extensively on criminal justice and on 
evidence and procedure in particular. He is the 
author of the appellant handbook, Evidence 
(LexisNexis, Wellington, 2008), and regularly 
undertakes consultant work in the area of the 
law of evidence.

Some attributes 
of a customer 

relationship are 
of assistance 

to the litigator 
in the running 

of his or her 
business
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Technology will transform the way 

we resolve conflict in ways we can’t even 
imagine now, according to Professor 
Thomas Stipanowich.

Well known for his leading roles in con-
flict resolution and prevention, Professor 
Stipanowich from the United States was in 
New Zealand in late September and early 
this month.

In international conflicts, video confer-
encing is already being used to bring people 
into a virtual meeting, the former President 
and CEO of the International Institute for 
Conflict Prevention and Resolution points 
out.

“As these tools become more sophis-
ticated and people become more used to 
them, I think we are going to see much more 
emphasis on them,” he says.

“If we look way down the road, I think we 
may even be talking about use of avatars 
as interveners in conflict.

“You could conceivably have electronic 
mechanisms that are fulfilling the roles of 
facililators and even judges.

“I don’t mean to suggest I am looking 
forward to that. I think there are a lot of 
concerns associated with giving up the 
human element, but nevertheless we are 
beginning to encounter it.”

Crowd sourcing
“Another thing that I am fascinated by, 
and I have already heard references to it, 
is crowd sourcing.

“Let’s say you have a dispute and you 
want some guidance about how much a 
claim is worth, together with an evaluation 
of your case, and you would like input from 
a knowledgeable person, you could – using 
electronic means – actually submit ques-
tions regarding a case to a group of people.”

These questions could, for example, 
be about such matters as liability and 
damages.

“You could have, maybe, a group of a 
dozen or more that are called upon to each 
spend a certain period of time reviewing 
a file and then responding in confidence 
and offering their opinion about particular 
questions.

“Then all of a sudden you don’t have just 

We can’t even 
image the 

transformation

one person’s perspective, you’ve got a range 
of perspectives.”

If putting a legal question or questions 
to 12 or so people sounds a little like a jury, 
it is similar.

“We have mock juries and we have mock 
arbitrations,” Professor Stipanowich says. 
“You can do this using electronic media, and 
you can do it over a considerable distance.

“While there are limits to the model, I 
think that the way you use it is only limited 
by people’s imagination.

“So I think the concept of crowd sourcing, 
or drawing up multiple opinions online, is 
another thing I am really fascinated with,” 
he says.

Lessons from psychology
Another groundbreaking area in the field 
of conflict resolution comes from studies in 
psychology and neurophysiology, Professor 
Stipanowich says.

“We are learning all kinds of fascinating 
insights.

“For example, a study was done on 
judicial decisions where they did some 
experiments with judges. Someone made a 
motion in this hypothetical where they gave 
the judge a certain number – a dollar figure.

“Whatever decision the judge was mak-
ing – even if it was not directly related to the 
dollar figure – was anchored to some extent 
by the gravitational pull of that number.

“So what we are learning is that far 
from being a process characterised by 
mathematical precision, you are dealing 
with the human mind, which is much less 

precise and a much more impressionable 
instrument.

“So there are a lot of ways these insights 
are going to play out in the future.

“There have been a number of studies on 
anchoring in a lot of different scenarios.” In 
fact, Professor Stipanowich gives his classes 
an exercise which demonstrates anchoring.

Half the class is asked the question 
whether the population of Turkey is more 
or less than 25 million people. The other 
half is asked if Turkey’s population is more 
or less than 95 million. They are then asked 
to estimate Turkey’s population.

“Routinely, the average responses to the 
second question are much, much higher 
than on the other side.”

Another example is that if you divide the 
classroom into buyers and sellers and pick 
an object for them to sell or buy, the sellers 
will routinely pick a higher price on average 
than the buyer.

Facilitating relationships
“Another thing I feel a certain amount of 
personal commitment to is taking the skills 
of mediators upstream.

“I had a colleague who some years ago 
did a study on how mediators can mend 
broken relationships.” Professor Stipano-
wich looked at the factors he identified 
and looked at how these could be used to 
enhance new business relationships.

“I found that there is real value in actu-
ally using a facilitator at the beginning 
of a long-term relationship to lay the 
groundwork for better understanding, for 
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The “overlawyering” of mediation 

and arbitration and the credentialing of peo-
ple in the field are two of the major issues in 
alternative dispute resolution (ADR) today, 
according to Tony Willis.

Mr Willis, who describes himself as a 
“fourth generation Kiwi”, has been working 
as a full time mediator in the United King-
dom since he “retired” from being a lawyer 
in 1998. While back in New Zealand late last 
month, Mr Willis spoke with LawTalk.

“International commercial arbitration, 
which has been around forever, has been 
really badly affected by overlawyering,” 
he says.

“It has just become another kind of 
litigation.

“It’s a major problem in the arbitration 
field, and it’s starting to intrude into the 
mediation field is our impression.

“It is partly because in the commercial 
field law firms are the heavy commercial 
litigators and are therefore the gatekeepers 
to the kind of cases we do. As the gatekeep-
ers, they don’t just want control but they 
have control at a very early stage.

“And once they get involved in the pro-
cess, they are very reluctant to let go,” Mr 
Willis says.

Credentialing
“Credentialing is another issue because 
mediators all over the world come from 
diverse backgrounds. 

While the majority of mediators in the 
commercial field tend to be lawyers, there 
are some really top-rate mediators who 
are not lawyers. They could be doctors, 
engineers or architects for example.

But even in the United States, where 
mediation is a massive field, there is no 
credentialing system “although there are 
attempts to set up international credential-
ing systems”.

It is, however “just a very difficult thing 
to do, but it is an emerging field”.

“Whether it is an issue that can be solved 
or should be solved, and if so how, they are 
the real questions.

“Arbitration, which has been around for-
ever, has not had any certification body and 
shows no signs of getting one. The market 
tends to regulate it, of course not perfectly, 
but it does,” Mr Willis says.

Negotiation
One of the things that ADR demonstrates 
is the advantage to lawyers of learning 
negotiation skills.

“This is critical, because your clients are 
going to want all the tools in the toolbox 
and if your client goes away happy because 
they have got an agreed solution, they will 
come back to you,” Mr Willis says.

“Ultimately your job as a lawyer acting for 
clients is to make your client happy.

“Only a tiny percentage of disputes end 
up in front of a judge. They are in single fig-
ures. All the rest will get resolved in one way 
or another. They might not go anywhere. 
They might get negotiated. They might get 
mediated.

“So there is a world of demand for negoti-
ated outcomes, hence I would wish more 
lawyers had more negotiation training.”

In his early days as a litigator, he thought 
he know how to negotiate. However, he 
discovered that the skills needed for 
negotiation are different from the skills he 
learned at law school. 

Law schools teach by the case method 
“and they want to know what the right 
answer is and what the wrong answer is, 
and they want you to know”.

Learning negotiation as a discipline “and 
helping a client to do it and understand-
ing the difference between accepting some 
acceptable solution, as opposed to the rule-
driven black letter law, takes some doing,” 
he says.

After graduating from Victoria University, Mr 
Willis joined Wellington firm Perry Wylie Pope 
& Page and was a partner there for three years 
before he went to England in 1970. Originally, 
Mr Willis intended returning to New Zealand 
after about two years, but that did not happen. 
Instead, he joined Clifford Chance as a com-
mercial litigator. He was a partner of Clifford 
Chance for more than 25 years, two of them 
as full-time managing partner and seven as 
head of litigation. He retired from lawyering 
in 1998 and since then he has worked full-time 
as a mediator and negotiator, and in designing 
dispute resolution processes. In 2004 Mr Willis 
moved to being a barrister and joined Brick 
Court Chambers, where he still works full-time 
in dispute resolution. This year, he was named 
Who’s Who Legal’s global commercial media-
tor of the year for the third successive year.

Overlawyering of ADR 
a major issue

clear communication and eventually for 
establishing a framework for managing 
conflict.

“It is worth taking a little bit extra time 
and money and reinforcing the relationship 
and really building the trust and rapport 
that will help it move forward.

“You are going to help people listen to 
each other. You are going to help them work 
together. This is something that is needed 
to bolster the relationship and to make it 
the best possible.

“This isn’t for every situation, but there 
are lots of long-term relationships, a lot of 
important relationships, that would support 
this kind of approach.

“I don’t know why we don’t do it more.
“It is really a matter of making the busi-

ness case to people to encourage this,” 
Professor Stipanowich says.

“You are not talking first and foremost 
about managing conflict. It’s preventative. 
It is essentially saying: ‘look, we are trying 
to help move this relationship forward to 
avoid conflict or at least minimise it’. Who 
doesn’t want that?”

Professor Stipanowich holds the William H 
Webster Chair in Dispute Resolution at Pepper-
dine University in Malibu, California. He is also 
a law professor and the academic director of 
the Straus Institute for Dispute Resolution. This 
institute has been ranked number one among 
academic dispute resolution programmes for 
each of the last nine years by US News & 
World Report.

Photo by Sébastien Wiertz.
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Maybe it’s turning 50. Or 

perhaps it’s recently attending 
the 25th Annual Workshop of the 
Competition Law and Policy Institute 
of New Zealand (Inc) (CLP). Whatever the 
reason, I started thinking about how the 
environment in which New Zealand com-
petition lawyers operate has changed over 
the last 25 years.

To perform my “now and then” explora-
tion I compared the programmes of the 1990 
and 2014 workshops, using them as a snap-
shot of the issues of the day. So what has 
changed between 1990 when the CLP held 
its first Annual Workshop in Christchurch 
and 2014 when it celebrated its 25th Annual 
Workshop in Wellington? (Certainly, some 
of the people who attended that inaugural 
event were also present this year including 
Kerrin Vautier CMG, Yvonne van Roy, John 
Land, Matthew Dunning QC and myself.)
I am left with two impressions:
• the trend of the last number of years 

to use regulation to deal with complex 
issues of market performance ironically 
seems like a return to the time before the 
Commerce Act was enacted, at the start 
of a substantial deregulatory revolution; 
and

• that some of the issues that now arise 
in competition law exist only because 
of the state of technology – such as 
internet-based services – that we all 
take for granted.

But before looking at these issues in a little 
detail, I’ll sketch the environment at the 
time when the Commerce Act came into 

being, providing the foundation for 
modern competition law in New 
Zealand.

Birth of the Commerce Act
The Commerce Act was passed in 

1986 during a time of radical upheaval in 
the economic and regulatory life of New 
Zealand.

Years of layers of prescriptive regulation 
left by Muldoon’s legacy were stripped away 
in the unprecedented deregulation which 
began after Labour took office in 1984. I 
observed a tiny part of this dismantling 
while an intern in the Social Policy Division 
of The Treasury in the summer of 1985/1986.

Although it had predecessors, the Com-
merce Act of 1986 was far-reaching in its 
scope and created a re-invigorated Com-
merce Commission and significant causes 
of action (and remedies) for private parties. 
It was intended to provide a balance to 
the potential for harm resulting from the 
unleashing of market forces.

It soon became the litigation weapon of 
choice for contestants battling in markets as 
diverse as airline rental cars, music albums 
(remember those vinyl LPs?), antibiotics, 
whiteware and thoroughbred yearlings. 
Prominent in the cases being litigated 
were markets which were either newly-
deregulated or involved a challenge to a 
statutory body’s exclusivity, such as port 
services and pip fruit exporting.

Now and then
The wholehearted embracing of the Com-
merce Act by competitors and their advi-
sors can be seen in the materials for the 
1990 workshop. The theme was Misuse of 

a Dominant Position. Section 36 prohibits 
companies with market power from using 
that market heft for anti-competitive pur-
poses and it was the mainstay of a number 
of significant cases in the late 1980s.

The still-emerging use of economics 
and economists in the litigation process 
was touched on by a number of speakers 
in the 1990 workshop. So was the extent 
to which overseas thinking should influ-
ence our courts when determining issues 
under the Commerce Act. (This is interest-
ing to observe given the presence at that 
workshop of speakers from Australia and 
America. The trend of visiting experts from 
overseas has, of course, continued and, to 
most, is uncontroversial).

The battles of the late 1980s seem like 
an age removed from the 2014 programme 
whose diverse range included the promotion 
of innovation, new consumer law devel-
opments, ensuring optimal investment in 
regulated industries and competition in 
Asian markets.

Two things struck me about the 2014 
programme when compared to the 1990 one, 
and both reflect specific kinds of transfor-
mations. First, the 2014 programme con-
tained no discussions about cases recently 
litigated under the Commerce Act. Perhaps 
the heyday of major competition law cases is 
in the past – have early cases clarified major 
issues so effectively? Or is it because the 
Commission and private parties are more 
reluctant to engage in the expense of com-
plex litigation? Instead, one session focused 
solely on making optimal investment in 
regulated industries, which now include 
electricity, gas and telecommunications.

In 1990, the current regulatory regimes 

B A C K  T O  T H E  F U T U R E
A glance back over 25 years of competition law

By Melanie Tollemache

Competition LawCompetition Law
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relating to these industries did not exist. In 
fact in 1990, major telecommunications and 
electricity generation assets were still in the 
regulatory purgatory of SOE-hood, in the 
transition from central government to pri-
vate ownership. “Light-handed regulation” 
was the order of the day, which meant that 
access issues were resolved by litigation 
under the Commerce Act.

The telecommunications industry alone 
generated significant litigation under the 
Commerce Act from as early as 1989. Stand-
ing out was the long-running tussle between 
Telecom and Clear which culminated in 
the Privy Council’s decision in 1994. That 
decision, relating to the pricing of access 
to telecommunications networks, enabled 
Telecom to charge access-seekers a price 
that compensated it for the opportunity 
cost of providing access.

The principle involved – the so-called 
Baumol Willig Rule – was later prohibited. 
Pricing of access in the telecommunications 
realm is now carefully prescribed by the 
Telecommunications Act, consigning the 
Commerce Act to a cameo role in inter-
competitor disputes.

The second transformation that occurred 
to me in my “workshop time travel”, was 

that some competition issues now exist 
solely because the internet allows buyers 
to access services directly from suppliers – 
such as airlines – or from intermediaries, 
such as online reservation platforms. (The 
tension between purchasing choices for 
certain services was the basis of the paper 
entitled Price Restrictions by Platforms on 
Sellers). Technology has completely trans-
formed the way we buy and sell goods and 
services and that fact is necessarily reflected 
in competition issues when markets are 
examined.

So in 25 years both the regulatory and the 
technological environments have changed 
out of all recognition.

Because competition law requires an 
investigation into how markets work and 
the underlying regulatory contours, it 
captures these shifting trends.

Thoughts for the future?
Deng Xiaoping once famously said: “It 
doesn’t matter if a cat is black or white, so 
long as it catches mice”.

And so it is, perhaps, with competition 
law: in theory, it shouldn’t matter whether 
we rely on pure competition law or regula-
tion to achieve the goals of competition, 

efficiency and consumer welfare. The 
(unanswerable) question is whether the 
net cost of regulation is lower than the net 
cost of litigation.

The tricky thing is knowing which course 
of action is likely to achieve these goals, par-
ticularly given the long-term nature of any 
regulatory change. Once a new regulatory 
environment is created, the resource burden 
on affected parties to meet the statutory 
regime is likely to be significant.

It would be a brave person to hazard 
what the world of regulation will look like 
in another 25 years. Without regulatory tea 
leaves to guide me, I’ll pass on that specula-
tion. But I look forward to watching the next 
quarter century of developments unfold.

Melanie Tollemache is a special counsel with 
Minter Ellison Rudd Watts in Auckland. She is 
a commercial lawyer trained in economics who 
specialises in competition and regulatory law. 
During her 22 years of practice Ms Tollemache 
has advised major New Zealand and overseas 
organisations on issues arising under the Com-
merce Act and industry-specific regulation. 
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There was a time when advocates 

carried out all their work in a courtroom. 
Now an advocate’s skills must extend to 
the telephone. Teleconferences are often 
used to conduct hearings about interlocutory 
and urgent issues. They may become even 
more prevalent.

Given diminishing budgets in the criminal 
arena, it is not inconceivable that a whole 
judge-alone trial could take place over the 
phone. Obviously jury trials could not be 
dealt with in this way, although they could 
be conducted via Skype. Certainly most civil 
hearings could be disposed of by phone, 
although a series of tweets may also be 
necessary in more complex cases.

Lawyers therefore owe it to their clients 
to develop telephone-specific advocacy 
techniques. This short paper provides some 
suggestions.

Preliminary recommendations
You should always make yourself avail-
able to receive the call from the Court. 
This may sound obvious, but I am aware 
of cases where lawyers have not answered 
the phone at the crucial time. This is not 
to be recommended unless you consider 
that your client would be more assisted by 
your absence than your presence, which I 
acknowledge is more common than one 
might have thought.

If someone other than you takes the call, 
ensure they give the phone to you before the 
Judge comes on the line. This is especially 
important when you are taking the call at 
home and your child answers the phone. It 
hardly enhances your credibility if the Judge 
needs to ask your child if he/she could give 
the phone to Mum/Dad.

While on the line but before the 
Judge joins
Once you are safely on the line, be cautious 
about having discussions with other counsel 
before the Judge joins. In particular, if you 
are friendly with opposing counsel do not 
make comments about personal medical 
matters, exchange gossip or make dispar-
aging comments about the Judge who is 
about to come on the line. The dangers are 
obvious.

Dial-up 
advocacy
By Marcus Elliott

Greeting the Judge
Once the Judge has joined the call, remind 

yourself that the usual informalities 
associated with a telephone call do 
not apply. For example, do not say, 
‘Hi [insert Judge’s first name or, worse, 

nickname],’ or ‘S’up?’ to the Judge.

Telephone crises
Once the call is under way, a number of 
strategies are available to you as an advo-
cate. I focus here upon those moments of 
crisis when one’s opponent is finding too 
much success and where the Judge poses 
an especially difficult question to you. In 
such cases the disadvantages of the tel-
econference (ie, you cannot look the Judge 
in the eye or see how the Judge is reacting; 
technological problems may impede the call 
etc) can be used for your benefit.

At the most basic level, you can do things 
on a teleconference that you cannot do in 
most courts, for example, pull faces or poke 
your tongue out when the Judge says some-
thing you don’t like. This may help you relax.

Those who are new to public speaking 
are often advised to pretend that the audi-
ence is naked. On a teleconference you can 
actually be naked yourself if you consider 
that it will relax you enough to improve 
your oral argument.

The beauty of the teleconference, and 
of phones which divert to mobile, is that 
no one else knows for sure where each 
party to the call actually is. You may be in 
Auckland, Guatemala or orbiting the earth 
in a spaceship for all they know.

Disruptive noises
Therefore if you find that your opponent is 
getting too good a hearing or is addressing 
the Judge at much greater length than you 
anticipated, you may employ any disruptive 
noise which happens to be available. For 
example, the sound of a dog barking, a car 
horn or even a toilet flushing will certainly 
deter your opponent and interrupt the 
Judge’s train of thought.

If you are asked about the disruptive 
noise, you might legitimately deny respon-
sibility, particularly if the enquiry is posed in 
an imprecise way. For example, if the Judge 
asks whether you have a dog in your room, 
it would not be misleading to deny this if 
your dog is actually outside the window. 
Further, unless it is an ex parte appearance 
(in which case there is no opponent to inter-
rupt), there will always be a reasonable 
doubt as to where the barking or other 
noise has originated, particularly where 

there are multiple counsel attending the 
teleconference.

Talk without pause
When it is your turn to speak (and even 
when it is not), you will find that the most 
effective technique is that of a child who has 
consumed two bags of jelly beans and half 
a dozen bottles of V. Talk without pause, 
without allowing interruption, eschew full 
stops and produce one unending sentence, 
raising your voice when necessary for effect.

For those who are not gifted with the 
capacity to be verbose and who need more 
time to fashion their responses, you may 
employ a delay such as that which one expe-
riences on overseas calls. Adopt a five to ten 
second delay after every question to you. As 
long as the delay is consistent in length, the 
other parties will assume that the telephone 
line is the problem rather than you.

Difficult questions
If you face a difficult question, you have a 
few options available. The first is to produce 
a sound which mimics static as closely as 
possible. Practice will repay your efforts in 
this respect.

Alternatively, you could raise your voice 
and assert that the line is very bad and that 
you are not hearing everything clearly; as 
such it would be best to call back later (by 
which time you have researched the answer).

Another strategy is to simply remain 
silent after the question has been posed. 
At first the parties to the call will assume 
you are thinking of what to say but, given 
enough silence, they will conclude that 
you are no longer on the line. Of course, 
unbeknown to them, you are still there. You 
may then secretly listen to the remainder 
of the call with impunity.

If you consider this approach to be 
deceptive, you could simply hang up when 
the Judge poses an unanswerable ques-
tion. Once again this will be put down to 
technology. So, although running out of 
Court when things are getting bad for you 
is not a realistic option, it is available in the 
tele-jurisdiction.

Conclusion
I hope these few humble suggestions will 
assist lawyers in this developing area of 
advocacy.

Marcus Elliott is a barrister at Canterbury 
Chambers in Christchurch. He specialises in 
civil litigation and is also on the Christchurch 
Crown Prosecution Panel. His writing can be 
found at www.marcuselliott.com. 
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Live footage of lawyers questioning 

expert witnesses will feature at an upcom-
ing NZLS CLE seminar entitled Expert Wit-
nesses – from start to finish.

Presenter Marcus Elliott has chosen this 
ground-breaking approach as many lawyers 
rarely have the opportunity to explore issues 
relating to expert witnesses.

“The Canterbury Earthquakes Royal 
Commission is an excellent case study on 
the use of expert evidence, which was cru-
cial to many of the Commission’s findings,” 
Mr Elliott says.

“As counsel assisting I had the privilege 
of seeing some of New Zealand’s leading 
lawyers dealing with expert witnesses. 

“The video footage and transcripts of 
the hearings are available on the Commis-
sion’s website and I have selected sections 
of these which provide examples of how 
to present expert evidence and question 
expert witnesses.”

This footage will help those attending 
the seminar explore issues such as lead-
ing evidence, cross-examination and the 

“hot-tubbing” process.
“Hot-tubbing” is the colloquial term for 

the presentation of concurrent expert evi-
dence, a practice where competing experts 
are sworn and presented as witnesses at 
one time and remain on the stand together 
throughout the course of their testimony.

The seminar will be held in Christchurch 
on 18 November, Wellington on 19 November 
and Auckland on 20 November.

Its learning objective is that attendees 
“will be more confidently able to identify 
[their] witness, prepare them for court, and 
deal with an expert in court”.

The topics to be discussed will include:
• how to identify what you need an expert 

for;
• what specifically to call an expert on;
• ensuring the expert is able to address 

your specific issues;
• how to comply with obligations to the 

Court;
• how to lead evidence from experts; 
• how to cross-examine and re-examine; 

and

• “hot-tubbing ” in action – how to 
approach it, how it runs and the role of 
the lawyer in the process.
As well as the three-hour seminar in the 

three locations, there will also be a live 
webinar for one and a half hours.

More information is available at www.
lawyerseducation.co.nz/shop/Seminars+2014/ 
15EWSF.html.

See top lawyers questioning expert witnesses

Got Tweets?
@mylawsociety

Legal EducationLegal Education
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CPDcalendar
Programme Presenters Content Where When

CIVIL LItIgatIon & EmPLoymEnt
Employment Law 
Pleadings

Chief Judge Graeme 
Colgan
David France

This webinar will provide practical guidance including guidelines 
for drafting well organised and persuasive statements, and prepare 
effective witness statements for the ERA. Compliance requirements 
and expectations for formal documents filed in the Employment Court 
will also be addressed.

18 Nov

1 CPD HR

Expert Witnesses - 
from start to finish

Marcus Elliott Take this opportunity to discuss issues relating to the engagement 
of experts and the conduct of examination, cross-examination, re-
examination and hot-tubbing. This seminar will use live extract footage 
from the Royal Commission Inquiry on Canterbury Earthquakes to 
show you how New Zealand’s foremost practitioners engaged with 
expert witness and how significant was the contribution of expert 
evidence to the outcome of the inquiry.

Christchurch
Wellington
Auckland

18 Nov
19 Nov
20 Nov
19 Nov

2.5* CPD HRS
Introduction to 
High Court Civil 
Litigation Skills

Sandra Grant
John Hardie
His Hon Judge Joyce QC
Nikki Pender
Paul Radich
Tom Weston QC

This two-day workshop is an excellent opportunity for recently admitted 
practitioners to develop practical skills in civil litigation in an intense 
small-group workshop. Don’t miss this chance to ensure that you 
will be able to face a court case with confidence! You will improve 
your advocacy skills while you learn how to handle a single file from 
beginning to end, be able to identify and understand the various steps 
in the process, develop the practical skills you need to handle this, and 
a range of other litigation files, competently and confidently.

Auckland 2 
Christchurch

10 - 11 Nov
24 - 25 Nov

9 CPD HRS

ComPany, CommERCIaL & taX
Current Issues in It 
Law - managing the 
cloud and lessons 
from novopay and 
Queensland Health

Michael Bywell
Graeme Crombie
Matt Vaughan

The constant evolution of technology required agile thinking on 
contractual provisions and risk minimisation. Keep up to date by 
attending this webinar.

5 Nov

1.5 CPD HRS

CRImInaL
Criminal Law – 
discharge without 
conviction

Blake Dawson
Mark Wilton

By outlining the relevant considerations at each step, this webinar 
will examine the mandatory test that must be satisfied before the 
court may exercise the discretion to discharge an offender without 
conviction.

17 Nov

1 CPD HR

Criminal Law 
Symposium 2014

Chair: 
The Hon Justice Simon 
France

The eighth NZLS CLE Criminal Law Symposium – a must for all 
those who practise or are interested in criminal law. The programme 
will include: Evidence Act update; expert evidence; sentencing; CPA 
issues and paperless office.

Wellington 21 Nov

6.5 CPD HRS

Duty Lawyer 
training 
Programme

Local Presenters Duty lawyers are critical to the smooth running of a District Court list. 
Here is a way to gain more of the knowledge and skills you need to join 
this important group. This workshop is made up of several parts. Visit 
www.lawyerseducation.co.nz for full course description, dates 
and locations.

Visiting centres 
around NZ

Aug - Nov

11* CPD HRS

FamILy
Lawyer for Child 
Intensive – meeting 
the challenge

Chair: 
Garry Collin

The role of lawyer for child is vitally important and highly challenging. 
This day long programme includes streams for the varying levels of 
experience, and will provide the opportunity to hear from experienced 
lawyer for child, and experts associated with the profession, on topics 
of importance.

Wellington 10 Nov

6.5 CPD HRS

PRoPERty anD tRuStS
trustees – meeting 
obligations and 
minimising risk

Helen Dervan
Jeremy Johnson

Lawyers traditionally assume office as trustees for private clients 
and for charities. However, the job is not as simple as it used to be 
and trustees are increasingly exposed to legal risk. This seminar 
will provide an update and analysis of the recent case law that will 
inform lawyers as they act as trustees and provide advice to trustees.

Dunedin
Christchurch
Wellington
Auckland

3 Nov
4 Nov
10 Nov
17 Nov
10 Nov
3.5* CPD HRS

Webinar

Webinar

Webinar

Webinar

Webinar

*CPD HRS may vary – please see brochure on website

Online registration and booklet purchases (with cheque, direct credit and credit card payment options) available at www.lawyerseducation.co.nz
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Online registration and payment can be made at  
www.lawyerseducation.co.nz

Programme Presenters Content Where When
PRoPERty anD tRuStS

Property - 
caveats update

Natalie Gaskin
Peter Barrett

Caveats continue to be highly litigated, with over 70 cases to date in 2014 
already. This webinar will assist you to develop an awareness of the steps 
you might take to help mitigate the risk of potential liability when issues 
centered around caveats are emerging on a file.

25 Nov

1 CPD HR

mortgagee Sales Justin Toedes By taking a practical approach and working through factual scenarios, 
this webinar will highlight relevant issues that practitioners are often faced 
with. Justin will discuss the actions that could have been taken and the 
actions that were and give you some “tricks of the trade”.

27 Nov

1 CPD HR

asset Protection 
update

Chris Kelly
Greg Kelly

This seminar will be of benefit to all lawyers whose work includes 
asset planning and protection and those whose clients are involved in 
relationship property disputes where trusts are involved. Topics covered 
will include: drafting wills for merged families; how to avoid family 
protection claims; gifting processes; residential care subsidy issues; and 
death and mental incapacity issues.

Dunedin
Christchurch
Wellington
Auckland

21 Oct
22 Oct
29 Oct
30 Oct
28 Oct

2.5*  CPD HRS

PRaCtICE & PRoFESSIonaL SkILLS
Women, the 
Law – and the 
Corner Office 
Conference

Chair: 
Justice Susan Glazebrook

Despite the growing number of women entering the profession, the corner 
office remains elusive for many. This conference attempts to analyse why 
that might be and to suggest positive strategies to remedy the situation, 
given that is not only a matter of fairness and equality but also of economic 
benefit for firms to utilise all their human resources fully. 

Auckland
Wellington

29 Oct
31 Oct

6 CPD HRS

understanding 
mediation – 
mediation for 
lawyers Part a

Virginia Goldblatt
Geoff Sharp

Mediation knowledge and skills are an increasingly important adjunct to 
legal practice. Many more clients are taking disputes to mediation (because 
it works) and the more that their legal advisers know about how it works the 
better. In addition, practice as a mediator extends the service that lawyers 
can offer the public.

Auckland 2 31 Oct - 2 Nov

14.5 CPD HRS
Reading 
accounts and 
Balance Sheets

Lloyd Austin While it is not necessary for you to have the financial insight that might be 
expected of an accountant, you should know how financial statements are 
put together and know how to ask the right questions and identify warning 
signs, discuss financial statements intelligently with a client, and know when 
to call in specialist assistance. This workshop will enable you to unlock the 
mysteries of financial documents.

Auckland
Hamilton
Wellington
Christchurch

4 - 5 Nov (full)
10 - 11 Nov
17 - 18 Nov (full)
19 - 20 Nov

7 CPD HRS

Lawyer as 
negotiator

Jane Chart Building on your own experience, this one-and-a-half day workshop 
provides hands-on practice and feedback, as well as a conceptual 
framework for preparing for and undertaking negotiations. It examines 
different strategies and tactics, and offers tools for dealing with difficult 
negotiators, breaking impasses, and for addressing specific issues which 
you might wish to raise.

Wellington 2
Auckland 2

11 - 12 Nov
18 - 19 Nov

11.5 CPD HRS

trust account 
Supervisor 
training 
Programme

David Littlefair 
Bob Eades 
Lindsay Lloyd

To qualify as a trust account supervisor, you must complete 40-55 hours’ 
preparation, attend the assessment day and pass all assessments. 

Auckland 2
Christchurch

19 Nov
26 Nov

8 CPD HRS

Webinar

Webinar

Webinar

Brochures for CLE programmes are distributed with LawTalk. If you have not received a brochure for any of the programmes listed,  
please see www.lawyerseducation.co.nz or email cle@lawyerseducation.co.nz or contact CLE information, tel 0800 333 111.
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Genetic testing is 

one of the fastest 
evolving fields of mod-
ern medical science – and 
it poses some of the most complex ethical 
and legal challenges.

It is now possible to test human embryos 
for a range of traits other than abnormali-
ties. The prospect of “designer babies” 
looms – so it makes sense to anticipate 
the issues involved, to be better prepared 
for the coming reality.

The recently reported New Zealand 
“saviour sibling” case highlights the issues. 
A New Zealand woman is now pregnant 
with a baby chosen from other IVF embryos 
for its genetic makeup, to try to save the 
life of its older sibling who has sickle cell 
anaemia. Critics have denounced the pro-
cess of embryo selection as morally wrong, 
“playing God” and a slippery slope towards 
treating children as commodities.

These issues are not easily understood 
and highly emotive, so it is important to 
have well-researched information and a 
sound debate so New Zealand society can 
determine the right way forward.

That’s why the Law Foundation is funding 
an important new study analysing the legal, 
ethical and social issues around human pre-
implantation genetic testing.

Principal Researcher Dr Jeanne Snelling, 
of the Otago University Bioethics Centre, 
says whole genome analysis (WGA) is 
already being used to identify genetic 
contributors to complex diseases like cancer 
and neuro-psychiatric disorders.

Although there are still technical chal-
lenges around applying WGA testing to 
human embryos prior to transfer, those 
obstacles are likely to be overcome soon – 
potentially making it possible to identify 
non-disease traits like hair and eye colour.

“There’s been a significant leap in the 
science – it’s a leap that few people antici-
pated 25 years ago, when the technology 
began,” she says.

“It is by no means an overstatement to 
say that this type of testing, if incorporated 
into reproductive genetic medicine, prom-
ises to change the nature of conception. It 
would involve a conceptual shift from the 
current approach of choosing an embryo 
most likely to result in a successful preg-
nancy, to choosing the ‘best’ embryo based 

Providing Professional Indemnity and specialist insurance 
products to the Legal Profession
Visit www.justitia.co.nz for further information and application forms

Or Contact:  Mr Ross Meijer, Aon New Zealand 
04-819-4000 
ross.meijer@aon.com

‘Designer baby’ issues to be examined
on a much wider set of criteria.”

The emerging technology raises compli-
cated legal and ethical issues that have had 
little expert consideration to date, she says.

They include the question of informed 
consent: how does this apply when an 
open-ended test of unknown relevance is 
being done, rather than testing for specific 
abnormalities as happens now?

Another issue concerns the right of the 
unborn child to preserve their own genetic 
autonomy – that is, the right not to know 

their own genetic information.
Another question involves the clinician: is 

their legitimate role one of a gatekeeper of 
embryo selection, or a facilitator of informed 
decision-making by prospective parents?

“A lot of this is centres around manag-
ing a huge increase in information and the 
implications of that, such as incidental 
or secondary findings,” she says. “This 
is important horizon-scanning, to inform 

policies before the issues are upon us.”
Dr Snelling and Dr Nikki Kerruish, a senior 

lecturer at the Bioethics Centre, will be 
principal researchers on the project, with 
expert advisor input from Otago’s Dean 
of Law Professor Mark Henaghan, clinical 
geneticist Professor Stephen Robertson and 
Bioethics Centre Director Professor John 
McMillan.

The research project is supported by the 
Advisory Committee on Assisted Reproduc-
tive Technology (ACART), an independent 
statutory expert body appointed by the 
Minister of Health.

The research team aims to report its 
findings in early 2016. Their work builds 
on the important body of human genome 
research previously supported by the Law 
Foundation.

Our multi-year, multi-disciplinary Human 
Genome Research Project broke new ground 
in understanding the implications of genetic 
advances for law and society.

It was findings from this ground-breaking 
research that led to it being possible for the 
New Zealand family I mentioned earlier 
in this article to proceed with the embryo 
selection in the hope of benefiting their 
older child.

That research, also conducted at Otago, 
was followed by the establishment of the NZ 
Law Foundation Centre for Law and Policy in 
Emerging Technologies at Otago, headed by 
Dr Colin Gavaghan. He leads the only New 
Zealand-based research centre examining 
the legal, ethical and policy issues around 
new technologies.

You can read more about this research 
and other important Law Foundation 
research projects by browsing through the 
“Success Stories” section of our website: 
www.lawfoundation.org.nz.

Lynda Hagen is the Executive Director of the 
New Zealand Law Foundation.

By Lynda Hagen

It is important 
to have well-

researched 
information and 
a sound debate 
so New Zealand 

society can 
determine the 

right way forward
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Anja Karen Evelyn Klinkert has been 

suspended for six months from 23 August by 
the New Zealand Lawyers and Conveyancers 
Disciplinary Tribunal ([2014] NZLCDT 60).

Ms Klinkert admitted a charge that she 
had been convicted of an offence punishable 
by imprisonment which reflected on her 
fitness to practise or tended to bring her 
profession into disrepute.

Ms Klinkert was convicted on 10 October 
2013 for using a document dishonestly and 
without claim of right with intent to obtain a 
pecuniary advantage. She was subsequently 
fined $750.

In 2006, Ms Klinkert was acting for the 
parents of J, who held powers of attorney 
for his parents (the Zs).

In 2005 the Zs had applied to Work and 
Income New Zealand (WINZ) for a Residential 
Care Subsidy, which was declined because 
their assets exceeded the statutory threshold.

J instructed Ms Klinkert to pursue an 
action against a Dunedin law firm which 
had undertaken asset planning for the Zs 
and which had allegedly failed to place them 
in the financial position promised.

J placed $30,000 of Zs’ funds with Ms 
Klinkert to cover projected litigation costs. 
She then placed the funds in her trust 
account, before moving them to an interest 
bearing account several days later.

In June 2006 Ms Klinkert completed and 
forwarded an application for a Residential 
Care Subsidy to WINZ on behalf of Mr Z. 
The application was accompanied by a 

letter, which advised WINZ that a QC had 
been instructed to pursue legal action 
against the Zs’ former law firm. The letter 
concluded: “To this end we retain $30,000 
in our trust account on account of legal fees 
and disbursements”.

WINZ declined the application, pointing 
out that the funds held in Ms Klinkert’s trust 
account were an asset of the Zs, thus included 
when calculating total assets against the 
threshold to qualify for the subsidy.

In response, Ms Klinkert created a docu-
ment that falsely showed the Zs’ funds mov-
ing on 2 May 2006 from the trust account 
to the firm’s trading account as payment 
of fees. She also created an invoice dated 
2 May 2006 and faxed it to WINZ.

When WINZ requested clarification about 
how much of the $30,000 was spent on legal 
fees as at the application assessment date 
of 6 June 2006, Ms Klinkert said the invoice 
related to legal fees incurred at 2 May 2006 
and that all the $30,000 was spent before 
the application was made.

That response to WINZ “was false and, 
in making this statement, the practitioner 
knew that it was false and that as a result 
of the falsity the Zs may or would become 
eligible for the subsidy,” the Tribunal said.

After a complaint from J and an investiga-
tion by a standards committee, the file was 
referred to the New Zealand Police.

For Ms Klinkert it was submitted that her 
actions in dealing with WINZ was a “one 
off” event in an otherwise exemplary career 

Suspension follows conviction spanning nearly 19 years, including the eight 
years since the offending. She accepted that 
her conduct was unlawful and her behaviour 
in 2006 totally unacceptable.

Ms Klinkert was genuinely remorseful, 
and her counsel pointed to references 
attesting to both her remorse and otherwise 
good character.

She had also contributed in very signifi-
cant ways to benefit the community, giving 
of her time to various charitable trusts, 
including the Work Opportunities Trust 
and the Community Law Centre.

The Tribunal said it agreed with the 
standards committee that a starting point 
for the sanction of conduct involving dis-
honesty would likely be a strike-off.

The Tribunal accepted that the conduct 
which occurred in 2006 was a one-off 
instance “and in our view unlikely to be 
repeated given the process the practitioner 
had been through and the new work envi-
ronment she described, with peer support 
and collegiality”.

Ms Klinkert also provided the Tribunal 
with five affidavits and three written refer-
ences in support of her reliability, honesty 
and character. “These testimonials assisted 
the Tribunal in determining the practition-
er’s current circumstances, professional 
demeanour and fitness to practice”.

The Tribunal said “taking all the evidence 
into account, that a six-month suspension 
from practice was required to address the 
seriousness of the practitioner’s conduct”.

As well as the suspension, the Tribunal 
ordered Ms Klinkert to pay the Law Society 
its costs of $9,000 and $6,021 Tribunal costs.

Christopher Verrier Jones has been 

censured and fined $7,500 by the New Zea-
land Lawyers and Conveyancers Disciplinary 
Tribunal for a series of failures as supervisor 
of his firm’s trust account.

In [2014] NZLCDT 52, Mr Jones pleaded 
guilty to a charge of misconduct which arose 
from these failures, which included:
• failing to keep trust account records that 

clearly disclosed the position of money 
held on trust for other people;

• failing to keep what records there were in 
such a manner as to enable those records 
to be conveniently and properly audited 
or inspected;

• allowing his own interest in the trust 
account to become overdrawn by a small 
amount on three brief occasions;

• using the trust account of the prac-
tice for his own private or household 
transactions;

• debiting client ledgers for fees without 
first rendering an invoice or obtaining 
permission as required by the regulations;

• failing to promptly and accurately receipt 
trust money received by the practice;

• failing to complete monthly trust account 
reconciliations as required by the regula-
tions; and

• filing monthly and quarterly certificates 
with the Law Society which he knew, or 
ought to have known, were false.

As a result of an investigation carried 
out by inspectors appointed by a lawyers 
standards committee, it was found that Mr 
Jones’s trust account records were in a state 

of complete disarray by June 2013.
Mr Jones had failed to attend to his trust 

accounting obligations as a sole practitioner 
and Trust Account supervisor since around 
October 2011.

The investigator reported that, despite 
the disarray displayed in the trust account 
records, no client funds had been misappro-
priated. The overdraws in the trust account 
were for modest amounts, short lived and 
not deliberate.

The investigator found that there was no 
suggestion of overcharging fees and that 
clients were aware of the amount of fees 
and that they would be debited.

Mr Jones co-operated fully with the task 

Censured for trust account failures

Continued on following page ...

Lawyers Complaints ServiceLawyers Complaints Service
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General practitioner 
with 30+ years experience.

Available throughout 
New Zealand.

Contact on 0274 760 215 or 
djgateslocum@gmail.com

LO C U M 

of bringing his trust account into order, 
which was a major undertaking extending 
over many months. He did most of the work 
himself and had assistance from another 
person who helped and oversaw the work 
that was required.

The Tribunal said it had regard to deci-
sions where practitioners had avoided 
suspension and decided in this case that 
Mr Jones could also avoid suspension. 
In making that decision, it balanced the 
aggravating factors of the length of time 
that the offending occurred and the falsity 
of the certificates against the following 
mitigating factors:
• there was no dishonesty beyond the 

signing of the certificates;
• there was no loss of funds to clients;
• the intense personal family difficulties 

he suffered;
• his immediate acceptance of responsibil-

ity and full co-operation with the investi-
gation and the disciplinary process; and

• his otherwise good record over the years 
he has been in practice.

As well as the censure and fine, the Tribunal 
ordered Mr Jones to pay the Law Society 
its costs of $6,500 and Tribunal costs of 
$1,429. He was ordered to continue, at his 
own cost, to employ for two years a specified 
person to undertake a monthly review of 
his trust account and to countersign the 
monthly certificates as to their accuracy. 
He was also ordered to undertake the Trust 
Account Supervisor Refresher Course within 
12 months.

LISA ATTRILL,  REGISTRY MANAGER
lisa.attrill@lawsociety.org.nz  04 463 2916  0800 22 30 30,  04 463 2989

ADMISSION
Under Part 3 of the Lawyers and Conveyancers 
Act 2006

APPROVAL TO 
PRACTISE ON 
OWN ACCOUNT
Under s 30 of the Lawyers and 
Conveyancers Act 2006

Waitai Pirihira Te Hei Ruru Lillian
Lang Rosemary (aka Rosie) Louise
Martin Holly Francis
Peacock Caitlin Dora Josephine
Ross Nicola Virginia

Cathro Mark David
Dunbar Debbie Cecilia
Parker Jane Louise
Anderson Mark Stuart
Francis Mathew John
Dunne James Francis Mackrell

Comments concerning the suitability of any of the above-named applicants for the certificate or 
approval being sought should be made in writing to me by 30 October 2014. Any submissions 
should be given on the understanding that they may be disclosed to the candidate. The Registry 
is now advertising names of candidates for certificates of character, practising certificates and 
approvals to practise on own account on the NZLS website at www.lawsociety.org.nz/for-lawyers/
law-society-registry/applications-for-approval.

Continued from previous page ... Fined for failure to advise 
adequately
Conflicting covenants on a title for 

a parcel of bare land created a legal situ-
ation that prevented the purchaser of the 
land from being able to build there. The 
purchaser complained to the Law Society 
about the advice he had received from his 
lawyer, E, and a lawyers standards commit-
tee upheld the complaint.

The committee said a fundamental ele-
ment of any conveyancing transaction is 
the completion of due diligence before the 
purchaser commits to the purchase. This 
was required in the complainant’s case and 
the agreement to purchase a parcel of bare 
land was conditional upon the purchaser’s 
approval of the title.

Two covenants had an impact on the 
land, together with a Resource Consent. 
The standards committee observed that 
the covenant documents were “relatively 
standard documents for legal practitioners 
to review”.

E provided copies of the documents to the 
purchaser, advising him that the purchaser 
needed to carefully read the detail.

E provided some explanation of aspects 
of the covenants, but he did not summarise 
their combined effect, nor did he explain the 
significance of the references to the Resource 
Consent in the second covenant. The cov-
enants were in conflict, and resolving or fixing 
that conflict would have cost implications.

Another relevant document was an Envi-
ronment Court Consent Order. E told the 
standards committee that the purchaser had 
been provided with a copy of this document 
by the real estate agent. The Consent Order 
qualified some of the matters referred to in 
the covenants, and in the Resource Consent.

After the purchase had been settled, it 
became clear that the combined effect of 
the documents was that it would be dif-
ficult to build a dwelling or structure of any 
kind on the property, unless one or both of 
the covenants was to be either breached 
or varied. Variation of the covenants may 
have been difficult if, as proved to be the 
case, the owners of neighbouring properties 
would not readily agree to variations.

The standards committee said that it was 
not reasonable to expect the purchaser, a 
non-lawyer, to be able to understand the 
implications of the documents without legal 
analysis. This was particularly so regarding 
the significance of the lengthy and complex 
Resource Consent, and the Consent Order.

The committee said that E did not pro-
vide the required legal analysis and, in the 
circumstances, he should have because the 
client was clearly relying upon him to do so.

It was not sufficient for E to have advised 
the purchaser to read the documentation 
carefully, without explaining it fully, and 
advising on the implications.

The committee considered E’s advice was 
inadequate, and was a fundamental breach 
of the agreed retainer.

In the committee’s view this fell short of 
the standard of diligence and competence 
that a member of the public is entitled to 
expect of a reasonably competent lawyer.

The committee considered the question 
of penalty and compensation in some detail.

The purchaser claimed significant losses 
had been incurred by E’s actions. These 
included E’s fees, charges made by other 
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Fletcher Vautier Moore is an established, well resourced, 
law fi rm with 3 o�  ces in the Nelson Tasman region. We 
are seeking a lawyer to join our Richmond O�  ce with 
a minimum of 4 years post-qualifi cation experience in 
commercial and property law, and relationship property.

The region is one of the fastest growing areas in New 
Zealand. This is an excellent opportunity for someone 
who is willing to develop a practice with the support of 
a large fi rm.

We are looking for a person that can work independently 
and as part of a team, can build strong working 
relationships with clients, communicate e� ectively, has 
excellent drafting skills, and is willing to become involved 
in the local community.  

Please send a cover letter and short CV to Sue Gardener, 
Partnership Secretary by email – sgardener@fvm.co.nz

Commercial and Property Solicitor
Richmond, Nelson

www.fvm.co.nz

Call for Applications

Crown Solicitor Warrants for Auckland and Manukau

It has been determined the Auckland region should be 
reconfigured into two new warrants, one based in Auckland and 
the other in Manukau.  The Deputy Solicitor-General (Criminal) 
invites applications from suitably qualified law practitioners to be 

considered for appointment as Crown Solicitor  
for either Auckland or Manukau. 

The person appointed to each warrant will be responsible to 
the Solicitor-General for, and oversee, the conduct of  Crown 
prosecutions in the warrant area.  The warrant holders must 
also have the capcity to conduct appeals, give legal advice on 

prosecution issues to the Police and Government agencies and 
conduct other public law litigation. 

Applicants must have held a New Zealand practising  
certificate for at least seven years. 

Potential applicants must register their interest by email to  
Dean Winter at ppu@crownlaw.govt.nz to receive an information 
pack.  A full application, with supporting material as outlined in 

the information pack, will be required by Friday 9 January 2015. 

• Location, Auckland City suburbs (Central, Eastern 
or West Auckland).

• Minimum 2 full-time lawyers.
• Business to be merged with existing successful 

litigation practice.
• Ideal opportunity for practitioner wishing to retire 

or move into something different.

Auckland general legal practice

All enquiries received in the strictest confidence:
legalpracticewanted@gmail.com

Wanted to Buy:

TO  B U Y

Human rights
The New Zealand Centre for Human Rights Law will present its 
2014 Annual Human Rights Lecture in Wellington on 4 November 
and Auckland on 5 November. The Wellington lectures starts at 
5:30pm and the Auckland lecture at 6pm. Professor Satvinder Juss 
will present the lecture, entitled State Liability for the Right to Life. 
Dr Juss is a law professor at King’s College, London, and a barrister 
of Gray’s Inn, London. RSVP by 30 October to www.law.auckland.
ac.nz/juss, specifying Auckland or Wellington.

Supreme Court
The 2014 Conference on the New Zealand Supreme Court will be held 
in the Pullman Hotel, Auckland on 14 November. With the subtitle 
The First Ten Years, this conference will provide an opportunity to 
consider how the Supreme Court has been performing ten years on, 
the extent to which it has met its original objectives, and what trends 
and characteristics can be discerned from its first decade in existence. 
See www.facultyconferences.auckland.ac.nz/en/faculty-of-law/2014-
conference-on-the-new-zealand-supreme-court--the-first-ten-.html.

Law firm management
The 8th Annual IBA Law Firm Management Conference will be 
held in Moscow on 28 November. Jointly presented by the IBA 
Law Firm Management Committee and the IBA European Regional 
Forum, this conference is aimed at managing partners and lawyers 
in management, strategic advisers on governance and development, 
private practitioners and heads of the functionary departments of 
the law firms. See www.ibanet.org/conferences/conferences_home.aspx.

lawyers advising the purchaser of the correct position, significant 
claims of financial loss for development expenses, damages for 
loss in value, and compensation for stress.

The committee censured E, fined him $2,500, and ordered him to 
pay $400 costs. The committee also ordered that E cancel his fees 
totalling $1,750, and pay compensation of about $7,600, representing 
the legal costs the complainant incurred with another law firm.

Other claimed losses, which were well in excess of the maximum 
$25,000 able to awarded by the committee, were not ordered to 
be paid. The committee said the purchaser had the ability to make 
a claim in negligence against E and the amounts sought were not 
sufficiently clear to enable the committee to make the orders sought. 

Coming Up...
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Exciting Career 
Opportunities  
with a leading  
law firm

andersonlloyd.co.nz 
Auckland, Christchurch, Dunedin, Queenstown

Anderson Lloyd has a long history of providing expert legal advice 
to clients throughout the country. With offices in Christchurch, 
Auckland, Queenstown and Dunedin, we feature some of the 
country’s sharpest legal minds specialising in a range of diverse and 
complex industries that support New Zealand’s growth, and act for 
many nationally recognisable clients. 

You will be working out of our new Christchurch CBD premises at 
Anderson Lloyd House. Having recently expanded our Christchurch 
operation and opened our new Auckland office, Anderson Lloyd is on 
the rise and this is your chance to be a part of our exciting future. 

Recruiting now for the following two positions in our Christchurch office:

Commercial Property Lawyer 
We offer you a challenging opportunity to advance your career as  
you become exposed to a diverse range of general commercial  
and property work. 
Applicants for this role will have between 2 to 4 years PQE experience 
working on commercial property and general commercial transactions.

Personal Client Lawyer
This challenging opportunity will enable you to progress your  
career as you become exposed to our highly established  
personal client base. 

Applicants for this role will have between 5 to 8 years PQE experience 
working on Trusts, Wills, Estates and Relationship Property as well as 
general commercial and residential transactions.

Working alongside our collaborative Christchurch team all applicants 
will be reliable and hardworking and have a demonstrated passion and 
enthusiasm for the legal services industry.

If you are looking for an opportunity that offers high quality work with a 
progressive and growing firm and significant career prospects then we 
would like to hear from you. 

Please send your full application (CV, 
covering letter and Academic Transcript) to:

Kelly Pankurst, HR Manager
kelly.pankhurst@andersonlloyd.co.nz 
Anderson Lloyd, Private Bag 1959, 
Dunedin 9054

K E R RY  E L I Z A B E T H  K A N E
Would any lawyer holding a will for the above-named, 
late of 2/175 Avondale Road, Greenmeadows, Napier, 
who died on 9 April 2014 at Hastings, please contact 
Oscar Ward, Willis toomey Robinson Scannell 
Hardy: 

oward@wtr.co.nz  |  Ph 06 835 3229  |  Fax 06 835 1430 
PO Box 6018, Napier 4142 

J A M E S  C H U RC H I L L  J U L I U S  F E N DA L L
Would any lawyer holding a will for the above-named, 
late of 24 Hinemoa Street, Birkenhead, Auckland, Farm 
Manager (retired), born on 15 June 1935, who died on 
15 September 2014, please contact Robert Fendall: 

robert@cbdhealthsydney.com.au 
Ph +61 (0)417 683 205 
PO Box 355 Edgecliff 2027, Sydney, NSW, Australia

A L A N  R I C H A R D  M A S T E R S
Would any lawyer holding a will for the above-named, 
late of 277 Howden Road, RD 9, Hamilton, Company 
Director, born on 8 July 1963, who died on 23 September 
2014, please contact Gina Jansen, Gina Jansen 
Barristers and Solicitors: 

gina@ginajansen.co.nz 
Ph 07 974 4848  |  Fax 07 834 8124 
PO Box 7238, Hamilton East, Hamilton 3247 

P E T E R  W I L L I A M  V E R N O N  K E N N E DY
Would any lawyer holding a will for the above-named, 
late of 21 Buckingham Street, Melrose, Wellington, who 
died on 26 August 2014 aged 56 years, please contact 
Rasch Leong Lawyers: 

lawyers@raschleong.co.nz 
Ph 04 387 7831  |  Fax 04 387 2432 
PO Box 14-304, Kilbirnie, Wellington 6241 

M I C H A E L  J O H N  V I D L E R
Would any lawyer holding a will for the above-named, 
late of 1/2 Riverbank Road, New Lynn, Auckland, born on 
14 December 1945 in Northleach, England, who died on 
23 September 2014, please contact Vivienne Bishop, 
Senior Associate at Simpson Grierson: 

vivienne.bishop@simpsongrierson.com 
Ph 09 977 5226  |  Fax 09 9775022 
Private Bag 92518, Wellesley Street, Auckland 1141 

N I C H O L A S  J O H N  L A N G STO N E
Would any lawyer holding a will for the above-named, 
late of 4/7 Houghton Street, Meadowbank, Auckland, 
who died on 8 September 2014 aged 42 years, please 
contact Cairns Slane, Barristers & Solicitors: 

lynley.nixon@cairnsslane.co.nz 
Ph 09 306 7366  |  Fax 09 309 3241 
PO Box 6849, Auckland 1141 

P E T E R  H OWA R D  G U T T E R I D G E
Would any lawyer holding a will for the above-named, 
late of Auckland, who died on 14 September 2014, please 
contact Lorraine Stewart, O’Neill Devereux 
Solicitors: 

lorraine@ond.co.nz 
Ph 03 477 6801  |  Fax 03 479 0201 
PO Box 909, Dunedin 9054 

B R U C E  DA L Z I E L  B R OW N L I E
Would any lawyer holding a will for the above-named, 
late of Dunedin, who died on 20 September 2014, please 
contact Helen Meiklejohn, O’Neill Devereux 
Solicitors: 

helen@ond.co.nz 
Ph 03 477 6801  |  Fax 03 479 0201 
PO Box 909, Dunedin 9054 

B R U C E  N A D E N  M AT T H E W S
Would any lawyer holding a will for the above-named, 
late of 24A Bedord Street, Te Atatu South, Auckland, 
born on 26 May 1948, who died on 9 September 2014, 
please contact Debbie Kennedy, Buddle Bentley 
McCleary Limited: 

debbie@bbmlaw.co.nz 
Ph 07 308 7179  |  Fax 07 307 0709 
PO Box 43, Whakatane 3158  |  DX JA31517 

W I L L S
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The Treaty of Waitangi, 
M -aori Legal Issues, 
Indigenous Rights 

Lecturer, Senior Lecturer, 
Associate Professor or Professor
Vacancy Number: 16614

Be part of New Zealand’s leading University

The University of Auckland is New Zealand’s leading 
university and one of the world’s major research 
universities. The Auckland Law School is ranked as one of 
the best law schools in the world in the QS World 
University Rankings. It is the largest law school in  
New Zealand and has an international reputation for 
academic excellence.

Situated in the heart of the legal precinct, the Law School 
has strong links to the legal profession and the judiciary. 
The School aspires to provide a complete legal education, 
preparing students for legal practice as well as many 
other careers in an internationalised world. Its thriving 
undergraduate and postgraduate programmes offer the 
largest range of courses of any law faculty in New 
Zealand and attract high calibre students. The School 
enjoys excellent international links.

The Auckland Law School invites applications at any level 
from Lecturer to Professor, depending on the 
qualifications and experience of the successful applicant.

The successful applicant will be committed to undertaking 
high quality research and research-informed teaching in areas 
related to the Treaty of Waitangi, M-aori Legal Issues, M-aori 
Land Law, Customary Law, and Indigenous Rights and may 
have interests and strengths in other areas of the law.

Preference will be given to applicants with knowledge in 
and experience of kaupapa M-aori, tikanga M-aori, M-aori 
philosophies, values and ethics, knowledge of the law as 
it affects M-aori people, and facility in te reo M-aori.

For further information, see www.law.auckland.ac.nz

The University is committed to meeting its obligations 
under the Treaty of Waitangi and achieving equity 
outcomes for staff and students.

Applications close 7 November 2014

For further information go to  
www.auckland.ac.nz/opportunities

The university has an equity policy and welcomes 
applications from all qualified persons.

The university is committed to meeting its obligations 
under the Treaty of Waitangi and achieving equity 
outcomes for staff and students.

Chief Coroner of New Zealand

Applications are invited from persons qualified for 
appointment as the Chief Coroner.  The appointment 
of the Chief Coroner is made under section 95 of the 
Coroners Act 2006.   Applicants must have held a 
Practising Certificate as a barrister or solicitor for at least 
5 years, be an existing Coroner or hold office as a District 
Court Judge.

The main function of the Chief Coroner is to ensure 
the integrity and effectiveness of the coronial service 
provided for by the Act with the objectives of raising the 
professionalism of the coronial service and promoting 
consistency of the coronial practice throughout the 
country in a timely and efficient way whilst respecting the 
rights and interests of the bereaved.

It is envisaged that the Chief Coroner will be based in 
Auckland or Wellington.

An application pack for the position of Chief Coroner may 
be obtained from the Ministry of Justice website:
www.justice.govt.nz   

Applications close on 7 November 2014.

Orion Health is an award-winning global market leader in 
healthcare software with a strong New Zealand foundation. We 
have over 1,200 staff globally whom supply technology and 
services to over 1,000 clients worldwide. 
 
We are looking to add a talented junior to mid-level solicitor with 
corporate law experience to join the legal team. The attorney 
will work closely with business team members and serve as 
counsel on commercial transactions and provide legal advice 
on corporate compliance/governance and regulatory matters 
impacting the company; assist the General Counsel in ensuring 
the Board and the company are complying with corporate 
governance obligations (NZ and abroad); draft and negotiate 
client service agreements, technology and licensing agreements, 
as well as other duties including privacy, employment and 
property law.
 
You will be admitted to the NZ bar with three to five years of 
legal experience dealing with the Companies Act, Securities Act 
and Listing Rules.  You may also have experience in negotiating 
and drafting technology, licensing and client service agreements, 
including software, OEM and reseller agreements. You have great 
academic credentials, strong analytical and communication skills 
with proven attention to detail, as well as an ability to multi-task 
and produce high quality work in a fast-paced environment. 
You are a self-starter, demonstrate superior professionalism 
and integrity, good business judgment, a strong work ethic and 
have a great sense of humor. Orion Health has a ‘yes’ culture, an 
‘open to ideas’ culture and one of true support. We offer unique 
learning, career advancement and travel opportunities along with 
a few other very handy perks.

To apply, please send your resume to:

Shannon.ring@orionhealth.com

LEGAL COUNSEL

S I T UAT I O N S  VAC A N T
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Applications are invited for the position of Attorney-General of Pitcairn. 
The Attorney-General is appointed under s 35 of the Pitcairn Islands 
Constitution and serves as the principal legal adviser to the Government 
of Pitcairn. 

The Government of Pitcairn comprises the New Zealand-resident Gov-
ernor, who exercises Her Majesty’s executive authority in Pitcairn both 
directly and through subordinate officers, as well as an Island Council 
whose functions are prescribed by Pitcairn law. The law of Pitcairn 
comprises the common law and statutes of England, insofar as such law 
is of general application and local circumstances permit, together with 
Pitcairn legislation (styled “ordinances” and made by the Governor after 
consultation with the Island Council).

The Attorney-General is responsible for drafting Pitcairn ordinances and 
for the annual revision and publication of Pitcairn law. The Attorney-
General also has powers and responsibilities in relation to criminal 
matters. There is a separate office of Pitcairn Public Prosecutor, and an 
office of Public Defender.

The Attorney-General holds office for a fixed, renewable, term, in accord-
ance with s 35 of the Constitution. The Constitution is available at www.
pitcairn.pn/Laws/The%20Constitution%20of%20Pitcairn.pdf.

The position requires knowledge of constitutional law and administrative 
law. The affairs of Pitcairn are administered from offices in Auckland, 
and the Governor resides in Wellington. (The practice is that the United 
Kingdom’s High Commissioner to New Zealand also holds office as 
Governor of Pitcairn.)

The position of Attorney-General would not occupy the appointee full-time. 
It is envisaged the successful appointee will be a barrister or a solicitor in 
private practice who is available to perform services and provide advice 
as required, and generally to attend to the responsibilities of the office.

Periodic (but not frequent) travel to the Island may be required, involving 
flights to French Polynesia followed by a sea voyage of around 36 hours.

Pitcairn is a non-self governing United Kingdom Overseas Territory, 
situated around 500 kms south east of the Gambier Islands (the eastern-
most islands of French Polynesia). As well as Pitcairn itself, three other 
islands make up the Territory: Henderson, Ducie and Oeno (each being 
uninhabited). The population of Pitcairn is around 60, most being 
descendants of the original settlers who were Bounty mutineers. The 
population includes persons contracted from overseas and serving as 
doctor, school teacher, community worker and police officer. Pitcairn is 
visited by a number of cruise ships each year, and is also a destination 
for adventurous tourists and seafarers. For more information about 
Pitcairn, visit www.government.pn.

The term of the new Attorney-General will commence on 4 March 2015, 
upon the conclusion of the term of the retiring Attorney-General.

Applications may be sent to the Deputy Governor, Kevin Lynch.

Email: kevin.lynch2@fco.gov.uk

Mail: Deputy Governor of Pitcairn, P.O. Box 92-014, 
Auckland 1142.

Courier: Deputy Governor of Pitcairn, c/- British Consulate-General 
Auckland, Level 17, 151 Queen Street, Auckland.

Applications close Friday 7 November, 2014.

O F  P I TC A I R N  I S L A N D S
ATTORNEY-GENERAL

Pitcairn, Henderson, 
Ducie And Oeno Islands

The Serious Fraud O�  ce is a small and highly specialised 
government department responsible for serious or 
complex fi nancial crime investigations and prosecutions. 
These investigations have included investment fraud, 
procurement fraud, large mortgage fraud, bribery and 
corruption. The SFO’s core business is the detection, 
investigation and prosecution of such crimes.

The Serious Fraud O�  ce Act establishes a Prosecutors 
Panel to bring proceedings on behalf of the Director. 
The Panel is appointed by the Solicitor-General after 
consultation with the Director.

Expressions of Interest are now invited for members of the 
Panel. Appointments to the Panel will be for fi ve years.

Criteria for appointment to the Panel include:
• Demonstrated signifi cant experience in criminal 

prosecutions
• Proven experience in complex fi nancial crime 

prosecutions
• Sound knowledge and wide application of the law 

relating to serious and complex fraud and evidence
• Excellent written and oral communication skills
• The ability to use technology in prosecutions
• Holding a practising certifi cate as a barrister or 

solicitor for at least seven years

Serious Fraud O�  ce 
Prosecutors Panel Members

E X P R E S S I O N S  O F  I N T E R E S T

Persons interested in appointment are asked to 
provide a curriculum vitae and cover letter by 
7 November 2014 to ppu@crownlaw.govt.nz.

Further information regarding the work of the SFO 
can be obtained by contacting Mark Williams, SFO 
General Counsel, on 09 303 0121 or 027 508 3358.

SENIOR COMMERCIAL LAWYER 
5+ YEARS PQE

The ideal applicant will have 5 plus years PQE and would be working closely with the three partners of 
the firm, handling a variety of commercial and property work. 

You will need to have a broad commercial background involving both residential and commercial 
property transactions, as well as advising on businesses and company type work.

This is an excellent opportunity for an applicant with a strong work ethic and team work skills and 
who wishes to develop their career with a focus to move into partnership.  It is anticipated that the 
role would commence early in 2015.  

We welcome your application along with your curriculum vitae which can be sent to:

The Partners
Gibbs Mills Livingstone , DX EP82009, PO Box 82024, Highland Park, Auckland 2143
Email:  carol@gmllawyers.co.nz 

We are looking for someone wanting to advance their career in a successful small 
sized law firm based in the Eastern Suburbs of Auckland.  

S I T UAT I O N S  VAC A N T
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www.hgmlegal.com 
Technology & Intellectual Property Lawyers

Solicitor (3–6 years PQE)

Hudson Gavin Martin is one of New Zealand’s 
leading law firms acting in the Technology, 
Intellectual Property and Media areas. We are  
a 5 partner practice with an impressive client  
list and a great team of people working from 
fantastic offices in the Britomart precinct.

Due to our growing practice, we are looking for 
another solicitor (3–6 years PQE) to join our 
close team. Our practice includes a wide variety 
of work, including IP protection, litigation and 
commercial/corporate. If you have a passion for 
some or all of these areas and are keen to work 
with some of New Zealand’s (and the world’s) 
leading companies then we would love to hear 
from you. Technology, IP and Media experience 
would be useful, but it is not essential provided 
that you have a real interest and enthusiasm to 
learn. Top salary and other benefits along with  
fun are a given. Immediate start available.

Direct applications only to the attention  
of Jason Rudkin-Binks and all applications 
treated in strict confidence.

TEL +64 9 308 7309
FAX +64 9 308 7301
jason.rudkin-binks@hgmlegal.com

Level 8, 2 Commerce St
PO Box 105900 Auckland City  
Auckland 1143

M O M E N T U M .C O. N Z

IN-HOUSE LAWYER
• Large company

• Auckland based

This organisation with nation-wide operations seeks a 
commercially focused lawyer to join its award winning in-house 
legal team. 

The core skillset sought is property law, with experience in 
acquisitions, divestments and development. You’ll need at least 5 
years’ PQE and sound academics. The keys to success in this role 
will be your customer service and problem solving abilities.

The role offers an appealing variety of often complex legal work 
and you’ll find no two days are the same. You’ll be joining a  
high-performing and collegial legal team that has the support of 
the executive team and is rewarded with a competitive salary and 
benefits. If you’re coming from a big firm you may also find a better 
work/life balance is attainable in this organisation.

If you would like to apply, obtain a copy of the job description 
or discuss in confidence please contact Kat Francis or Carla 
Wellington on 09 306 5500 or email your CV to  
jobsauckland@momentum.co.nz quoting reference  
number 1749911.

Applications close on Sunday, 2 November.

191 Queen Street
Auckland
P +64 9 306 5500

40 Mercer Street
Wellington
P +64 4 499 6161

SENIOR CRIMINAL LAWYER
• Team leader 
• Interesting and challenging cases

The Public Defence Service (PDS) is New Zealand’s largest criminal 
law practice, led by highly experienced criminal lawyers. An internal 
promotion has created a vacancy for a Senior Lawyer to join the team 
based in Manukau.

This is a great opportunity to grow your experience and Provider 
Approval Level (PAL)  within a collegial, supportive team environment. 
Manukau is one of the busiest court clusters in the country, offering a 
varied criminal caseload, including high profile and challenging cases.  
The Manukau District Court has the highest proportion of PAL 3 and 4 
cases of any Court in New Zealand. 

A significant part of this role will include mentoring and leading your 
own team of junior and intermediate lawyers. Develop your managerial 
experience and leadership skills and gain the satisfaction to be achieved 
from having a real impact on the calibre of criminal defence lawyers in NZ.

To qualify for this opportunity you must be an experienced criminal 
litigator with a minimum PAL 3 categorisation (or the eligibility to obtain 
this within a short time). Applications will be considered from both 
defence lawyers and prosecutors with experience in the trial jurisdiction.

If you would like to apply, obtain a copy of the job description or 
discuss in confidence please contact Kat Francis or Carla Wellington 
on 09 306 5500 or email your CV to jobsauckland@momentum.co.nz 
quoting reference number 1749827.

Applications close on Friday, 31 October.

191 Queen Street
Auckland
P +64 9 306 5500

40 Mercer Street
Wellington
P +64 4 499 6161
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Friday 14 November 2014

The New ZealaNd 
Supreme CourT

The FirST 10 YearS

aN auCklaNd law SChool CoNFereNCe

Speakers at the conference include many of New 
Zealand’s most distinguished legal scholars and 
other contributors with detailed knowledge of the 
workings of the court. The first two sessions will 
consider the establishment, role and functioning 
of the court. The rest of the day will be given over 
to the emerging jurisprudence of the court in the 
most important areas of New Zealand law. This 
conference will provide a unique opportunity 
to consider how the Supreme Court has been 
performing ten years on, the extent to which it 
has met its original objectives, and what trends 
and characteristics can be discerned from its first 
decade in existence.

For more information and to register visit:

www.law.auckland.ac.nz/2014-supreme-court-conference
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