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Justice Nicholson dies
Former High Court Judge Colin Nicholson died 
in Auckland on 31 October aged 79.

Justice Nicholson graduated from Auckland 
University in 1959 with an LLB. He was appointed 
Queen’s Counsel in 1979. In 1989 he was elected 
President of the Auckland District Law Soci-
ety and from 1989 to 1990 he was Auckland 
Vice-President of the New Zealand Law Society.

In 1995 Justice Nicholson was appointed a 
District Court Judge, a Youth Court Judge a year 
later, and then a High Court Judge in 1998, where 
he stayed until 2009.

Justice Nicholson also served as a Cook 
Islands High Court Judge from 2005 to 2012.

Access to justice
Adequate funding of the justice system, to pro-
tect access to justice for all citizens, needs to be 
an issue in Ireland’s upcoming general election, 
according to Simon Murphy, the new President 
of the Law Society of Ireland.

Mr Murphy’s comment came on the day he 
took office, 6 November.

“We are still reeling following years of cut-
backs in our courts and justice services,” he says.

“The Law Society intends to make funding for 
justice an issue of national debate and attention 
in addition to more familiar critical issues such 
as health, education and housing.”

Draft legislation guidelines
The Legislation Design and Advisory Committee 
(LDAC) was established by the Attorney-Gen-
eral earlier this year to improve the quality and 
effectiveness of legislation by providing advice 
to departments on the design and content of 
government bills. It has taken over responsibility 
for the former Legislative Advisory Committee 
(LAC) Guidelines (2014 edition).

These guidelines are the government’s key 
point of reference for assessing whether draft 
legislation conforms to legal and constitutional 
principles. The Committee has now updated the 
former LAC website which can be accessed at 
www.ldac.org.nz. 

4

LawTalk 878 · 20 November 2015



There has been much talk about Access to Justice, but what is it?
“It is a much broader concept than access to the courts and litigation. 

It encompasses a recognition that everyone is entitled to the protection 
of the law and that rights are meaningless unless they can be enforced. 
It is about protecting ordinary and vulnerable people and solving their 
problems.” (Michael Mansfield QC)

In this issue of LawTalk, we take a look at access to civil justice just over 
one year on from the ground-breaking New Zealand Law Foundation Ethel 
Benjamin Address Justice Helen Winkelmann delivered on this topic in 
November 2014. We will read about some of the wonderful work that is 
being done around the country to address the concerns raised.

However, the issue of access to justice is, of course, much wider than 
the cost of accessing the civil justice system. It is around how easy (or 

not) it is for people to understand and access the justice system and then how responsive that system 
is to resolving disputes or grievances.

We are all well aware of the economic barriers to accessing justice in both the criminal and family 
jurisdictions with the reduction in legal aid. And there are significant social and economic issues with 
accessing justice for Māori, Pacific Island, Asian and other ethnic groups in New Zealand, as well as for 
those who are vulnerable due to health, disability or other reasons.

Addressing issues with access to justice is critical not only from a social responsibility perspective 
but also, as lawyers, from a professional perspective.

We – as professionals – should care about the fact that there are major issues with people being able 
to understand, enter and use a system within which we play an integral part.

We need to have a look at our justice system – and when I say we, I don’t mean just the law pro-
fession, I mean Parliament and other stakeholders. If we don’t, we will fail those who use the system.

We need to review and reflect on our current system and how it can be improved. How can we bring 
it up to date, make the most of the tools that we have and develop a response to the issues we are 
finding? This includes issues of cost, timeliness, and complexity.

As lawyers we need to actively participate in discussion and debate around alternative systems or 
suggested changes. We need to be part of that debate to make sure that any proposed changes are 
effective and, importantly, that they do not undermine the rule of law.

As a profession we are privileged, we have been granted standing within the system. We need to con-
tinue to be worthy of that privilege. Not only should we constructively participate in any process that 
reviews access to justice, but we are perfectly placed to develop ideas of our own and we should do so.

Addressing the issues around access to justice in New Zealand is likely to require some fundamental 
changes to how the system (or at least parts of it) operate. It seems to me that the profession needs to 
engage in investigating what these changes should be, if not take the lead in that process.

Kathryn Beck
New Zealand Law Society President-Elect

From the Law Society

A huge issue for New Zealand
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Continuing the conversation
There was a “significant level of engagement” in the wake of the address, 
Justice Winkelmann says.

Plenty of lawyers have been in contact, those who “work at the coalface 
trying to ensure that people have access to justice, particularly in situations 
where there is an unequal playing field between powerful institutions or 
government agencies, and individuals”, she says.

It’s because access to justice-related issues tend to get people’s blood 
pumping. Emotions swell, idealism and economics clash. Politics under-
pins the debate, while entrenched but largely unconscious concepts of 
justice and fairness drive it.

“It’s the reason why a lot of us, most of us, got into the law – the belief 
that law can do something good and that the profession is a good profession.

“I think most people do what they do because they think it contributes 
something good to society. And that’s the major reward you get from your 
working life, that you are doing something useful.

“The law has potential to be an amazing force for good in society. But 
for it to be enforced for good, people need to be able to access it. That’s 
why I think people really do engage, and it engages them emotionally, 
with the issue.”

Two prominent Queen’s Counsel shared their “coalface” experience, agreeing 
with Her Honour’s warning that the increasing cost of justice faced by 
everyday citizens threatens to undermine Aotearoa’s proud claim that 

Mind 
the Gap
Closing the justice gap
b Y  J A m e S  G r e e N L A N D

On 7 November 2014, then Chief High Court Judge Helen 
Winkelmann delivered the 18th annual Ethel Benjamin 
address Access to Justice: Who Needs Lawyers? She 
challenged the legal profession to close what she called 
New Zealand’s “justice gap” – the increasingly unmet need 
for civil justice.

A year on, Justice Winkelmann’s hopes for a more 
accessible justice system, a more just future, staunchly 
remain. So do her concerns.
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it’s a nation under the rule of law.
In an article, Continuing the Conversation, Auckland’s 

Frances Joychild QC wrote that Justice Winkelmann had 
“illuminated the most critically important legal conver-
sation of our time, for civil law at least”.

Individual human rights to justice are in jeopardy, as 
is our constitution and social well-being.

The rule of law is a “fading star”, Ms Joychild writes, and 
the legal system increasingly reminds her of Dickensian 
England, where the poor, destitute, desperate and direly 
needy encounter legal difficulties but can’t find or afford 
a lawyer to help them.

“From my personal experience, I estimate that at least 
half the population of New Zealand could not afford legal 
services, were they to need them,” she says.

Many small businesses are also unable to afford, or at 
least prioritise, court filing fees and other legal expenses, 
when debt collection can be more efficiently and effectively 
achieved with the assistance of gang members, intimida-
tion and violence, Ms Joychild says.

“In some parts of society then, the rule of force rather 
than the rule of law operates.”

On top of financial barriers, access to justice can also be 
impeded by undue delays in judicial process and power 
imbalance between parties.

Ms Joychild cites one of her files from the month of 
Justice Winkelmann’s 2014 address, and describes her 
income-tested-benefit receiving client’s enduring battle 
with the social welfare system after their employment 
ended and their file passed from ACC to WINZ.

After months without sufficient support, the whanau, 
with three children under 10, were finally back-paid the 
welfare payments they were due. And then, only after 
having contacted a prominent lawyer who was fortunately 
available to help. Their issue, which had been keeping food 
from the family dinner table, merely involved claiming a 
benefit they were entitled to.

“The harm inflicted on the parents and children in that 
time will have consequences for decades,” Ms Joychild says.

She says most problems encountered by beneficiaries 
are not covered by legal aid. They can’t afford lawyers. And 
many have no access to “unpaid beneficiary advocates”.

“It is extraordinary that, in this area of major legal com-
plexity, wide government discretions and deeply disem-
powered citizens, the rule of law is at its weakest.”

Who needs lawyers? Rise of the self-
represented litigant
Another voice in the conversation belongs to James Farmer 
QC, who described Justice Winkelmann’s address as “prob-
ably the most important extra-judicial paper delivered by 
a Judge in New Zealand in recent times”.

He hones in on issues posed by unrepresented litigants, 
who are the “visible tip of a very large but submerged 
problem” – the bulk of the injustice-berg being the surely 
large, but impossible to quantify, mass of people who forgo 
commencing proceedings in court at all, because of various 
obstacles impeding their access to the judicial machine.

Nevertheless, self-represented litigants are at the nub of 

the issue. While it is a basic human right 
to defend oneself in court, or bring pro-
ceedings to have one’s rights upheld, most 
self-represented litigants appear to choose 
to go unrepresented not out of idealism or 
the belief in exercising rights but because 
they can’t afford a lawyer.

Former lawyer Bridgette Toy-Cronin 
has researched what she calls “litigants 
in person” (LiPs) for a University of Otago 
doctorate, to be conferred in December, 
and has kindly shared some of the findings 
from her examined but yet-unpublished 
research.

One key perception revealed by the study 
is that lawyers and judges often draw a 
distinction between LiPs who can’t afford 
to pay for legal services and therefore must 
self-represent, and LiPs who “choose” to 
litigate their own case despite being able 
to afford at least some legal representation.

More complex
“The reality is more complex than this: in 
fact, there are a number of overlapping 
reasons why LiPs litigate in person,” Ms 
Toy-Cronin says.

Ms Toy-Cronin interviewed 34 LiPs, eight 
court staff, 16 lawyers and 13 judges in an 

attempt to understand why litigants are going to court 
without a lawyer, the nature of their experience, and the 
perception of LiPs by other participants in the court system

Of the LiPs she interviewed, 21 had cases in the Family 
Court, three in the District Court and 10 in the High Court, 
and of that group five had some courtroom experience, 
litigating a third or subsequent matter.

She found that, while the reasons LiPs go to court without 
a lawyer vary and overlap, financial barriers formed a part 
of all 34 interviewees’ motivations for self-representing.

Most working people earn more than the $22,366 annual 
income threshold for legal aid in civil matters. Those who 
earn less often don’t wish to accept legal aid because it is 
a loan, with “onerous” conditions imposed, like interest 
rates and charges being placed over property.

Others who wanted to accept the legal aid loan terms 
struggled to find a lawyer, either because none specialised 
in the appropriate field or none was willing to work for 
legal aid remuneration.

Quoting one LiP from the study: “You can’t pay $500 
per hour when you earn $500 per week”.

“Many people could pay something for legal services, 
and many had paid for a lawyer at some time, often incur-
ring bills of $20,000 to $40,000 or more, but they had 
exhausted their budget without resolving their case,” Ms 
Toy-Cronin writes.

The “common perception” that LiPs choose to handle 
their own cases because they believe they are “better than 
a lawyer” was exaggerated in the minds of lawyers and 

❝ Individual 
human rights 

to justice are in 
jeopardy, as is 

our constitution 
and social 

well-being
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judges.
Other reasons for litigating in person 

included: having a negative experience with 
a lawyer – from disrespectful communica-
tions to excessive spelling and grammar 
mistakes; a belief that lawyers are not truly 
independent advocates; the idea that a 
lawyer would bring little advantage – for 
example because they just “fill out forms”; 
belief that a lawyer failed to progress the 
case; because they felt they had requisite 
litigation experience from previous cases 
– particularly in Family Court matters; and 
finally the faith that a lawyer was unneces-
sary because the “truth” would come out 
in court regardless, or at least the judge 
would help them with their case.

Ms Toy-Cronin also writes that gov-
ernment policy intended to limit public 
spending may also encourage people to 
self-represent, such as “user-pays court 
fees”, publication of guides to law and 
process online, and the 2014 family jus-
tice reforms.

“Some of these measures suggest to the 
public that the courts are a public service 
for consumers that can be directly accessed 
by citizens. Some LiPs can be seen as taking 
up this invitation.”

That is their right.
But whether self-representing is the right 

thing to do in any given legal proceeding 
is usually answered by reference to insuf-
ficient funds rather than idealism or the 
exercise of right.

And when LiPs conduct their own case 
to save money, invariably the court system 
itself and its participants pick up the bill, 
paying both in cost and time.

Inherent conflicts
Ms Toy-Cronin’s research finds that inher-
ent conflicts between the roles of judges, 
lawyers and court staff are exacerbated by 
the presence of LiPs.

“Judges must appear to remain neutral 
between the litigants, for instance, but they 
must also try to ensure that substantive 
justice is done, which may require them 
to assist one party, the LiP, more than the 
other.

“Lawyers have a duty to their own client 
but they also have a duty to the court and 
to the efficient administration of justice.

“Court staff have an administrative func-
tion that suggests they should only pro-
vide ‘information’, not ‘advice’, to litigants, 
but often they are personally committed 
to seeing litigants’ needs are actually met 

and justice is served, which suggests they 
should, on occasion, give LiPs advice.”

At the same time as it is an exercise of 
right for an individual to take their own 
legal case before the court, an element of 
accessible justice, LiPs present difficulties 
to the wider administration of justice in 
New Zealand, as they do in other common 
law countries.

Short-term initiatives may assist LiPs 
and lighten the courts’ load, such as an 
increase in low-cost legal service and rep-
resentation providers and clearer guidelines 
for court staff and opposing counsel, Ms 
Toy-Cronin writes.

“Providing LiPs only with information 
is unlikely to be useful, and may simply 
promote the impression that the courts can 
be effectively accessed in person, which is 
rarely the case.”

Innovation and experimentation is 
needed, she concludes, and ideas like law 
clinics, limited retainer services, and online 
advice services should be explored.

But, ultimately, Ms Toy-Cronin calls for a 

❝ Innovation and 
experimentation 

is needed, and 
ideas like law 
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Justice Helen Winkelmann
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review of the civil justice system, “to produce a system in 
which more principled choices can be made about which 
cases come before the courts and about how much time and 
procedure they should be allocated once they come there”.

How many?
“There are no reliable statistics on this matter, although 
estimates are in the range of 10% to 20% of litigants in 
many areas of civil law, with higher proportions in appeal 
courts,” her research project states.

Mr Farmer says it’s the “failure of legal aid in New Zea-
land” that has led to the increase in litigants in person, 
although it is a sea change experienced across the Com-
monwealth.

A Ministry of Justice spokesperson says there is a lack of 
reliable statistics in New Zealand because until recently the 
ministry did not routinely record appearances by self-rep-
resented litigants.

“Under recent changes to the way we record court infor-
mation, this information is now being captured across 
the courts.

“While the data is currently not yet sufficiently robust 
to provide an accurate picture, we will be able to provide a 
more definitive picture of the trends in the future,” they say.

NZLS librarian Robin Anderson says the Ministry’s new 
policy should create a clearer picture of how 
many unrepresented litigants take cases 
before the New Zealand courts.

A quick search of 2015 cases in the LINX 
database indicates that nearly half of 
Supreme Court appeals have been brought 
by unrepresented appellants, and 20% in 
the Court of Appeal.

A recent South Australian Law Society 
publication cites estimates that 39% of civil 
cases across the Tasman involve at least 
one party that is self-represented.

Former Australian Chief Justice Gleeson 
is quoted: “Providing legal aid is costly. So 
is not providing legal aid.”

Cuts in and restrictions on legal aid are 
a “false economy” Justice Winkelmann 
said in her address, because of the greater 
demand placed on court resources and time 
by the LiP who does not qualify for finan-
cial assistance.

“Beyond the question of economic cost, 
however, a larger problem is the effect of 
the unrepresented litigant on the efficiency 
and fairness of the judicial process,” Mr 
Farmer writes.

Justice is about achieving just outcomes. 
Just outcomes require just procedure. It’s 
the assumption that parties through their 
legal representatives are familiar with 
both substantive and procedural law that 
founds the adversarial system on which 
our common law develops.

Litigants without lawyers could be 

forgiven for failing to master the rules of 
evidence, pleadings and trial procedure in 
the few weeks or months they may have 
before their case is heard. Most lawyers 
learn these myriad rules as their career 
progresses, and after at least four years of 
law school. They have been developed over 
centuries, after countless applications and 
modifications and rationalisations.

Simply put, law is complex, and lay liti-
gants can’t rightly be expected to represent 
themselves as well as a lawyer, though that 
is their right if they choose it or financial 
circumstance demands it.

Efforts to simplify the process include the 
publishing of guides and precedent forms 
by the Ministry of Justice, Community Law 
Centres and others.

But ultimately, judges and opposing 
lawyers are regularly drawn into assisting 
a litigant in person to help them present 
their case, which raises issues of efficiency, 
independence and propriety.

Call to arms
Justice Winkelmann, then and now, calls 
for action from individual lawyers.

She beseeches practitioners to “strive 
to meet” the challenge. But she also says 
lawyers’ professional bodies should “step 
up”, because “there are some changes that 

need to be made that lawyers can’t achieve themselves”.
“We have a market failure going on,” she says.
There are a lot of lawyers trained each year, many of 

whom start law school wanting to make a difference, to 
change society for the better.

“And yet, most lawyers in the lifetime of their careers 
will never get to work on those kinds of files. A lot cannot 
even get work.

“So we have this big demand for legal representation 
that is not being met.

“People cannot access courts, cannot access judges, and 
cannot access lawyers.”

“We need to think about new models of working,” she 
concludes.

So what are lawyers and others around New Zealand 
doing to close the growing civil “justice gap” that is keep-
ing many out of court and forcing some to self-represent?

Amending the intervention rule
What is known as the “intervention rule” has been in place 
for most of the history of the organised legal profession in 
New Zealand. It meant barristers could not accept instruc-
tions directly from a client but had to be first briefed by 
a solicitor. The absolute requirements of the rule have 
become more relaxed in recent years.

Before the changes on 1 July 2015, the exceptions to the 
intervention rule were relatively narrow and were limited 
to special instances and not ordinary instructions, former 
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The physical accessibility of the justice system is an element 
of the access to justice debate that often goes unconsidered – 
by the able-bodied, at least, who have no difficulties walking up 
stairs to a courthouse reception, or using a conventional loo.

But physical accessibility is an essential prerequisite for a fair 
and functioning justice system built on an assumption of equality 
under the rule of law.

The Ministry of Justice’s general manager of property Fraser 
Gibbs says courthouses, as public buildings, are required by the 
Building Act to provide access and facilities for people with disa-
bilities, including designated car parks, and accessible entrances, 
toilets and public counters.

“This is a requirement for all buildings built since 2004,” he says. 
“For existing buildings, the requirement to meet the standard in 

the Building Code is triggered whenever alterations that require 
a building consent are undertaken.”

With rare exceptions, Ministry of Justice facilities, such as 
courts, tribunals and other administrative offices, provide disa-
bled access, he says.

However, many buildings used by the justice sector are more 
than 50 years old, and several have heritage listing. These do 
not always have the same level of access and facilities as newer 
buildings. As upgrades are undertaken, for example the recent 
strengthening of the Masterton Court, and as new facilities are 
built, for example the extension to the Manukau Courthouse 
and the construction of the Christchurch justice and emergency 
services precinct, full disabled facilities are being progressively 
implemented, Mr Gibbs says. ▪

Physical accessibility

Law Society President Jonathan Temm says.
He says the value and efficiency of the rule was debated 

for years before the current widening of the exceptions 
was introduced.

“One of the arguments for opening up the intervention 
rule was around access to justice, very particularly in the 
family law area.

“The intervention rule can add additional costs to the 
public in the form of paying for the intervening solicitor.

“The public didn’t understand what the additional 
expense was for.”

Basically, clients and others outside the profession 
couldn’t understand the “bamboozling” concept of needing 
two lawyers. The new rule allows more barristers to take 
direct instructions, making it much easier and less confus-
ing for those who need to access justice, Mr Temm says.

The internet – the great leveller
Online legal service delivery is already happening. The 
United States website LegalZoom has been called the most 
recognisable legal brand in that country. So is the publish-
ing of online legal information, from guides to process to 
case law and legislation.

LawSpot is a fast-growing New Zealand legal advice 
website and registered charity that is breaking the mould 
of the traditional legal service delivery.

Its chief executive Nick Mereu says LawSpot started 
in alignment with Community Law Wellington with two 
main functions: to deliver legal information to people 
barred from accessing community law centres for what-
ever reason, and to develop an “online hub” of answers 
to common legal questions.

“We thought we could free up community law to focus 
on delivering its services to people in the community with 
the highest levels of unmet legal need, rather than dou-
bling up on their time by answering repeat questions,” 
Mr Mereu says.

The site is developed in accordance with client need, 

he says.
“People increasingly use Google as their 

‘first port of call’ to ask legal questions.
“Google led them straight to LawSpot, 

and we started to think that people simply 
needed a place they could have their legal 
question or problem triaged and sent on to 
the relevant service – be it community law, 
a private law firm, or otherwise.”

There is currently no other service in New 
Zealand that already does this, he says.

It’s a new model of service delivery that 
the market has demanded.

“Legal advice is still a service with the 
client at the centre. Both commercial and 
consumer clients will expect services to 
be delivered in an increasingly timely and 
accessible way.

“The traditional law firm model will need 
to adapt to survive.”

Mr Mereu calls the internet the “great 
leveller”, a “low barrier for people to access 
information”.

By publishing answers to common legal 
questions online, justice is made infinitely 
more accessible than the days when law 
reports and legislation gathered dust on 
library shelves.

Mr Mereu says common questions come 
from employees wondering whether their 
boss’s approach to something is lawful or 
not, and from small businesses seeking 
help to navigate increasing amounts of 
legislation and compliance regulations.

These kinds of query, about basic legal 
rights, should be “open source”, he says, 
and “accessible to everyone”.

Change is afoot.
Law firms, Mr Mereu says, are hiring risk 

and compliance professionals and public 
relations/government relations specialists. 
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Accounting firms are developing more holistic business 
services and separate legal practices to assist their business 
advisories. [To do this, the Law Society notes, they have to 
set up separate practices, as income sharing from regulated 
services is prohibited between lawyers and non-lawyers, 
see s 7(3) of the Lawyers and Conveyancers Acts 2006.]

“The signs of a disrupted legal services market are start-
ing to show, and we are only at the tip of the iceberg in 
terms of how lawyers use technology to assist in providing 
legal services.”

Unbundling of legal services
“End to end representation may increasingly be a thing 

of the past,” Justice Winkelmann says.
Lawyers will need to reconsider their business model, 

and whether hourly charge-out rates, billable hours, time 
sheets and the 9-to-5 work day can continue to be prof-
itable in the digital 21st century, when so few can pay for 
that service.

“Some time ago the profession lost the light-handed 
approach it needed to have.

“There are fewer and fewer people who can afford law-
yers, yet there is this really significant demand for legal 
services, so something is going to happen.

“Something is going to give.”
One suggestion is the “unbundling” 

of legal services, the idea of a “limited 
retainer”.

NZLS Regulatory General Manager Mary 
Ollivier is looking to provide assistance for 
lawyers around the limited retainer con-
cept. The Law Society hopes to soon publish 
a Practice Briefing explaining the benefits 
and potential pitfalls of this model of legal 
service delivery.

While some lawyers have traditionally 
been hesitant about undertaking such work, 
she says it may be the “norm in the future”.

“Lawyers offering limited scope retainers, 
or unbundling of legal services, where only 
a part of the full assistance that a client may 
require is provided, can help in ensuring 
that all New Zealanders have equal access to 
exercise their legal rights,” Ms Ollivier says.

“This is a requirement of a civil society 
and advances the rule of law.”

Offering limited retainers can “bridge the 
gap” between those few who are eligible for 
civil legal aid and those considered able to 
fund their own representation but who in 
reality could not do so without enduring 
significant financial hardship, she says.

Limited advice, for example to assist a 
litigant in person to prepare initial plead-
ings and/or affidavits may also assist the 
court and the wider administration of jus-
tice, even when the litigant in person self 
represents during proceedings. Lawyers 
acting in this limited capacity may offer 

more benefits and fewer pitfalls than the 
McKenzie friends prevalent in other juris-
dictions and increasingly common in New 
Zealand.

“This solution is not necessarily a new 
model,” Ms Ollivier says. For example, an 
executor frequently might request a lawyer 
to apply for probate in the administration 
of an estate with the executor carrying out 
the rest of the work. It is also prevalent 
following recent changes to the legal aid 
system where there is limited representa-
tion in the Family Court and has been the 
case for many years in relation to the role 
of a duty solicitor.

The “affordable option” of a limited 
retainer has been popular in the United 
States for some time, she says, and experi-
ence suggests that the chance of being sued 
for negligence on a limited retainer is low, 
as client satisfaction is usually increased 
by the provision of “tailor made” retainers 
that clients understand and can afford.

Nevertheless, limited retainers do carry 
inherent risk, because clients will be 
required to make decisions on legal mat-
ters with which they are not familiar and 
have not been directly advised.

Lawyers’ access to relevant information 
may also be limited, obscuring the nuances 
of a case.

“Some lawyers are reluctant to undertake 
this work because they believe such an 
arrangement carries with it some risks to 

the client and themselves. Other lawyers are too busy, have 
sufficient clients already and see no need to change their 
business model. Some do not want to pass over control of 
files to clients. Others believe that the reputation of the legal 
profession to deliver high quality work is compromised 
by taking on work on a piecemeal basis,” Ms Ollivier says.

“There is the potential for confusion between the client 
and the lawyer as to the scope of the work to be done that 
may lead to dissatisfied clients, complaints and potential 
negligence claims.”

A more detailed analysis of limited retainers will be pub-
lished soon, but in the meantime Ms Ollivier stresses that 
“communication is absolutely essential, and the success 
or failure of such retainers frequently turns on the ability 
of the lawyer and client to communicate with each other”.

If communication is carried out effectively there will be 
fewer complaints, more client satisfaction and opportu-
nity for lawyers to increase their market share and attract 
new clients.

Also important to consider are the Rules of Conduct and 
Client Care, especially rule 3.5(c), which states that any 
provision of services that limits the extent of a lawyer’s 
obligation to the client, or limits or excludes liability, must 
be fair and reasonable having regard to the nature of the 
legal services offered and surrounding circumstances.
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Physical distance, the fact that a witness or party to a proceed-
ing does not reside in close proximity to a courthouse, can be a 
barrier to accessing justice. Courthouses in smaller regions are 
often only open one day a week, like many rural police stations, 
because there are only so many judges to do the rounds. Some-
times a witness is crucial to a case, but they are living overseas 
or are perhaps incarcerated, which makes getting them to court 
to give evidence a practical problem, of time, cost and efficiency.

Legal technology, like in all other aspects of life, is eliminating 
barriers like time and distance, to make justice more accessible.

Most obvious and now ubiquitous are online resources dedicated 
to publishing substantive law, such as nzlii.org.nz, and guidance 
for parties to proceedings.

The canon of law, despite barriers still existing in the form 
of expensive database fees, is now infinitely more accessible 
than when it existed only on library shelves and in the minds of 
learned practitioners.

Following trial at the country’s largest courthouses, a $27.8 
million upgrade and expansion of the audio video links (AVL) 
between 18 courts, 12 prisons and one psychiatric hospital – the 
Mason Clinic in Auckland – was completed this year. This allows 

prisoners and defendants remanded in custody to appear in court 
without leaving their custodial facility, Ministry of Justice District 
Court and special jurisdictions deputy secretary Karl Cummins says.

“This increases safety and security for the public and court 
users, including the prisoners themselves,” he says.

The last court to join the network was Dunedin in May and 
Waitakere is expected to come online early next year.

“The AVL programme was enabled by the Courts (Remote 
Participation) Act 2010, which allows the technology to be used 
for procedural events including list hearings, bail hearings, case 
reviews and jury trial call overs,” Mr Cummins says.

“There have been 8,721 AVL events in the past 12 months to 30 
September,” and the number will grow as court users become 
more familiar with this technology, he says.

Justice Minister Amy Adams says AVL is helping to improve 
court scheduling and reducing the time minor but important court 
appearances take.

“It’s more convenient, cost efficient and safe for everyone, 
including the prisoners themselves, who no longer have to spend 
long days travelling or waiting around for what are sometimes 
brief procedural court appearances.” ▪

Appearing in, but not 
visiting court

Change won’t happen immediately but it will happen. 
Clients are beginning to demand it. Research suggests that 
corporate client dissatisfaction with traditional legal service 
models might be a partial explanation for the increasing 
proportion of in-house lawyers, Ms Ollivier says.

As Justice Winkelmann observes, “the profession is 
going to respond”.

“The obvious way to respond is to start working dif-
ferently.”

Taxpayer v ‘user pays’
In Napier earlier this year the New Zealand Bar Associ-
ation (NZBA) held its annual conference, with access to 
justice-related issues as its theme. Justice Winkelmann 
spoke, as did Chief High Court Judge Geoffrey Venning 
who harked back to the Magna Carta as having enshrined 
the at least 800-year-old lawyers’ obligation to maintain 
and improve access to justice.

“It remains a fundamental objective that we, as guardians 
of the rule of law, have an objective to pursue,” he said.

Both cost and delay, barriers to justice expressly men-
tioned in the Great Charter, continue to have the potential 
to deny justice.

Political ideology widened the gap, Justice Venning noted, 
the “market driven approach” to the increasing cost of 
public services requiring greater financial contribution 
from the users of those services.

“In real terms that has led to a significant increase in 
Court fees over the last 20 years.”

Filing a statement in the High Court 
in 1992 cost $140. Today, it approaches 
$1400. A five day High Court hearing in 
1992 would have cost, adjusted for inflation, 
about $4,000, or four times less than an 
equivalent hearing today.

Despite the influence of a “user pays” 
approach to justice and climbing court fees, 
the tax payer still covers about 85% of the cost 
of operating the courts, Justice Venning said.

There is justification in public spending 
on private litigation, he said, because civil 
judgments do not merely provide private 
benefit. Their precedential effects are an 
“important means by which society and 
commerce is regulated for the future”.

The other direct cost barrier to litigants 
is lawyers’ fees.

Civil legal aid thresholds are low, and 
even in criminal cases where legal aid is 
offered without income testing, recent 
changes to the remuneration rates for 
lawyers has led to experienced counsel 
declining to retain such clients, he says.

Many lawyers do pro bono work, usually 
on top of masses of other files.

“However, such attempts should not have 
to be progressively relied on in order to 
plug the gap that exists in the provision 
of legal aid, which is a social good,” Justice 
Venning says.

But money is politics, and practical solu-
tions are called for.
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Triage – who needs help, 
what solutions will work?

NZBA President-Elect Clive Elliot QC says 
the time for talk is nearing an end. It’s time 
to “do something” about improving access 
to justice.

“It’s our intention to get something tan-
gible happening,” he says.

“It’s about actually doing something.
“If we get two or three serious initiatives 

off the ground, that would be great.”
He says a working group was established 

following the conference, which includes 
senior and junior barristers, those who 
represent low-income earners as well as 
top-end commercial litigants, and judges 
from various levels of the bench.

With their first meeting this week (24 
November), the group plans to discuss 
wider access to justice impediments, 
civil and criminal, with a view to triaging 
issues, assessing feasibility of solutions, and 
reaching consensus on which initiatives 
to pursue and with which priority within 
the coming six months.

An important aspect often overlooked 
is the plight of middle income earners and 
small to medium businesses who, like the 
poor and destitute cannot afford legal and 

pro bono, because they are facing this issue with young 
lawyers not seeing what’s in the law for them.

“They are asking, ‘what’s in the law for me?’ ‘Do I really 
want to spend all my time doing electronic discovery?’

“They want to show young staff that the law is an exciting 
and rewarding profession.

“And they want them to have the opportunity to be 
trained, to go to court and deal with clients.”

Of course, it’s academic until theory is turned into reality.
That’s something the Auckland Community Law Centre 

(ACLC) is working on.
“The mission of the ACLC is to provide access to life 

changing justice,” says administration practice leader 
Darryn Aitchison.

“This is the principle on which we were founded nearly 
40 years ago, and is the principle that continues to drive 
our strategy and daily operations.”

Life changing justice comes in many forms, he says, 
including: keeping someone in employment or with an 
income coming in, keeping them in a home, protecting 
them from harm or abuse, freeing them from the tyranny 
of third tier lending practices, or assisting a young person 
to avoid a conviction.

“Access to justice also takes several forms.
“Our work is focused on early intervention and dispute 

resolution. This approach is built on the principle that 
‘justice delayed is justice denied’.

“Most of this work happens through advice, self-help 
tools (such as template letters), and ongoing support. In 
more complex or serious cases we provide greater levels 
of support, including full representation services,” Mr 
Aitchison says.

He says community law initiatives face many challenges, 
key being matching resources to demand, especially since 
law centre funding was frozen in 2008.

ACLC has three-and-a-half full-time equivalent case-
workers who serve 5,000 clients each year.

“Just meeting our current demand keeps us at capacity.
“There is a risk of being swamped by any strategy to 

increase our profile, increase demand, or increase the 
complexity of our work.”

Increasing capacity would usually require increased 
funding, but ACLC is exploring how to grow the level of 
pro bono support it receives to support operations, improve 
quality and breadth of services, and to support establish-
ment of a pilot pro bono litigation “clearing house”.

“This pilot service aims to create a process and network 
for outsourcing life changing work to pro bono lawyers. The 
range of possible cases is large, but includes employment 
mediations, benefit review committee hearings, civil debt, 
lay litigant cases, and public interest cases. These are all 
issues that we can do more of if we have more lawyers 
willing to take these on.”

Mr Aitchison says access to the service is means tested 
and merit tested.

“While the precise parameters of the merits test, which 
will be conducted by a panel, are still being worked out 
they will be along the lines that the matter must: have a 
reasonably strong prospect of success, be of a nature that 

court fees, but do not qualify for legal aid and are not in 
a position to litigate their claims.

“Justice should be accessible to all,” Mr Elliot says.
One idea with potential to improve both access to jus-

tice and the public’s perception of the legal profession 
and system is the “clearing house” – an initiative trialled 
elsewhere in the commonwealth, which brings junior and 
senior lawyers together to assist claimants to pursue, pro 
bono, public interest litigation.

Of course, such a system calls into question which claim-
ants merit assistance, which cases are truly in the public 
interest, as well as the practical issue of how to free up 
lawyers’ time to allow them to engage with such work.

Clearing the litigation backlog
Justice Winkelmann supports, in principle, the estab-

lishment of something like a “clearing house” for litigation, 
particularly public interest litigation.

It’s important that people see justice being done, that 
they understand the law can assist, and can be accessed, 
she says.

“But you can’t really base it on the heroic efforts of 
individual lawyers. You can’t just ask all these lawyers 
to work for free.”

Nevertheless, partners in some large firms have told her 
they are keen to give their young lawyers the opportunity 
to litigate, to “help people with real needs get redress 
through the courts”.

“They are very keen for their lawyers to do this work 
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a prudent person would risk resources to litigate, and in all 
the circumstances be a prudent use of pro bono resources.

“It is early days as we develop the processes to support 
this service.

“While the number of cases is low at this stage we are 
optimistic that the model can be scaled up quite quickly. 
The ability to leverage off an existing infrastructure is one 
of the things that makes this initiative so exciting.”

‘Humanising’ the law
Any discussion of access to justice should note that the 
judicial system, the institutions and individuals that com-
prise the legal profession and wider justice sector, must 
be approachable by all who wish to access it.

For law to be a meaningful force in citizens’ lives, the 
ink that underlines our social contract with the state, 
which grants and enforces our rights, then people from 
all levels of society must feel as though the law is for them. 
Government by the people, for the people, not something 
foreign and imposed.

On page 24 Secretary for Justice Andrew Bridgman makes 
the same point, that the court system is not an end in 
itself, but a mechanism by which people can expect to 
resolve and settle disputes.

The system and its administration are not sacrosanct, 
he writes, and will change as society changes.

“What is sacrosanct is that people are held accountable 
for breaking the law and people have a forum to have their 
disputes resolved, a forum that is impartial, that they trust 
and that provides for a fair hearing.

“The reality is that for many people that come into the 
Court system, they find it foreign, antiquated, inaccessible 
and expensive.”

Two things happen, Mr Bridgman says, when the system 
is not seen by the public as “accessible, understandable, 
fair and efficient” – people decide to settle their disputes 
in other ways or not at all, and the courts risk losing 
legitimacy as a public institution as people question its 
relevance to their lives.

Justice Winkelmann has also described the legal system 
as a foreign land for those unfamiliar with its complex 
contours and topography, and Ms Toy-Cronin’s research 
reveals a similar dissonance that many feel, a disparity 
between their lives and the legal system that regulates them.

LiPs who do go to court are often befuddled by the rules 
of procedural justice into thinking that substantive justice 
in their case has been forgotten or ignored by a system 
that they don’t understand.

The belief, particularly among young people, that lawyers 
and judges are not independent, that “the system” is corrupt, 
a tool by which the rich get richer, has to be countered 
at an early age. The professional reputation of lawyers 
may long have languished near the bottom of perceived 
trustworthiness lists, but, and in New Zealand especially, 
this is mostly misperception, a misunderstanding.

Rules of client care and conduct regulate behaviour, but 
professional standards of integrity inherently bind the 
small New Zealand legal community, where deceptions 
and disrespect are quickly identified and ostracised by 

the profession.
New Zealand consistently ranks low on global surveys 

of corruption.
While never perfect, our democracy and justice systems 

are a role model for the developed world.
“New Zealand consistently rates highly in rule of law 

indicia,” Justice Winkelmann says, “but does that mean 
it is great for everybody? No. Does that mean we should 
be complacent? Absolutely not.

“It is a treasure that we have to keep on fighting to 
preserve, maintain, polish.”

Nevertheless, the rule of law is “aspirational”, she says, 
an ideal not a minimum standard.

“Even if you had all the funding in the world, there 
would still be obstacles to accessing justice.”

The point is to lower the barriers as far as possible.
That will require business innovation, regulatory change, 

a cultural shift, and hard work from the entire profession 
and wider justice system.

But individual lawyers can make a difference too, can 
make justice more accessible merely by the way they 
interact with their clients.

“We need lawyers with curiosity, imagination and 
empathy,” Justice Winkelmann says. “They need to be 
curious about the lives of the people they represent. They 
need to understand something of their circumstances, 

socioeconomically and ethnically, and 
about the lives they have lived, and will 
return to. That way, when they come to 
talk to the court about that person, they 
can convey something of that person to 
the court.

“They need imagination because they 
need to not just consistently do the same 
thing they have always been doing. Any 
situation can be dealt with in a court in 
many different ways.

“They need empathy, because they need 
to care about their client, and they need to 
convey to the court that they care about 
their client, so that when a judge sees a 
person they are not some one-dimensional 
person.

“The lawyer should bring them to life.”

End of conversation?
“The profession needs to explore new busi-
ness models,” Justice Winkelmann says.

“It’s a hard thing to ask your Law Society 
or Bar Association to do, but who else is 
going to do it?”

Individually, she calls for lawyers to 
remember why they started down that 
track in the first place.

“Recapture your passion for law,” she 
says, “and for the positive impact it can 
have on society.

“Remember the values that our profes-
sion stands for.” ▪
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Our Profession, Our People

Swift Energy Company, a 
publicly listed independ-
ent oil & gas company 
headquartered in Houston 
Texas, has appointed Auck-
land commercial barrister 
rabin rabindran as a 
Director to the Boards of 
its three New Zealand sub-

sidiaries, Swift Energy New Zealand Limited, 
Swift Energy New Zealand Holdings Limited 
and Kowhai Operating Limited. Mr Rabindran 
is currently the Chairman of the Bank of India 
(NZ) Ltd and a Director of Solid Energy New 
Zealand and Auckland Transport.

Nalini meyer, a senior 
associate of Harmans Law-
yers, has been appointed a 
layperson member of the 
New Zealand Psychologists 
Board for a term of three 
years. Nalini is a member of 
Harmans commercial and 
residential property team.

Our 
Profession
Our People

Auckland barrister Catri-
ona macLennan is the 
co-winner of the Bruce 
Jesson Foundation’s Senior 
Journalism Award for 2015. 
Catriona has been awarded 
$1,000 for a report on the 
feasibility of adopting the 
living wage at Auckland 

Council. In presenting Catriona with her award, 
Foundation chair Sir Edmund Thomas said he 
was well aware of her writings in the legal area 
and her journalism “invariably set the highest 
standard”.

Sir Geoffrey Palmer has 
been made an Honorary 
Master of the Bench of the 
Middle Temple. Founded in 
the 14th Century, the Middle 
Temple is one of the four 
Inns of Court in England 
which have the exclusive 
right to call students to the 

Bar. The Masters of the Bench are elected by 
their peers to provide governance of the Inn. The 
Inn also elects Honorary Masters of the Bench, 
distinguished individuals who have excelled in 
their professions.

Dr royden Somerville QC 
has been reappointed to the 
Otago University Council. A 
Dunedin-based barrister, Dr 
Somerville specialises in 
public and environmental 
law. He is a trustee of the 
University of Otago Foun-
dation Trust and a Fellow 

of Knox College, Dunedin. His academic quali-
fications include LLM and PhD (Otago) and he is 
an Associate of the Arbitrators’ and Mediators’ 
Institute of New Zealand.

Catriona MacLennan

Rabin Rabindran

Nalini Meyer

Sir Geoffrey Palmer

Dr Royden Somerville QC

Aaron Crampton and rosie 
Hodson have joined Ander-
son Lloyd. Aaron works in 
the corporate commercial 
team advising on a range of 
commercial, corporate and 
property related matters. 
Before joining Anderson 
Lloyd, Aaron was an asso-
ciate at a Dunedin-based 
firm where he dealt with 
a wide range of complex 
transactions. He also gained 
international experience 
working for three years as 
an in-house counsel for 
Partners Group based in 
Guernsey, advising on large 

cross-border private equity, debt and real estate 
investment deals. Rosie has joined the resource 
management team in Queenstown having spent 
the past two years as 

On the Move

Aaron Crampton

Rosie Hodson

Matthew Gale from 
Auckland has won 
the inaugural $10,000 
FairWay Resolution 
Anne Scragg Schol-
arship for 2015.

Currently a Master 
of Laws candidate 
at the University of 
Pennsylvania, Matthew’s entry for the 
award was entitled Mediation and the 
Civil Justice Gap. It explored the inter-
play between courts, alternative dispute 
resolution (ADR) and the challenges 
associated with a surging tide of people 
looking for justice.

Before heading to the University of 
Pennsylvania, Matthew was a senior 
solicitor at Wilson Harle, an Auckland 
based commercial litigation and dispute 
resolution firm, and formerly a Judges’ 
Clerk at the Auckland High Court.

First winner of 
scholarship

Scholarship judges 
said they were im-
pressed with his reflec-
tions on the application 
of ADR theory to his 
practical experiences 
and his broad grasp of 
the challenges people 
face when trying to 
resolve disputes.

Keen to explore a 
career in ADR, Matthew 
will do an internship with 
FairWay as part of his 
scholarship package. His 
essay is published on the 
FairWay website: www.
fairwayresolution.com.

Other finalists for the 
award were Nathaniel 
Walker, Keri Morris and 
Nicola Hartfield.

Matthew Gale

Continued on page 18...
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Our Profession, Our People

Lawyers as officers
“During my research, the thing that struck me hugely 
was the number of familiar names I came across in 
terms of people who were lawyers and who were in 
the Third Division as officers.

“Lawyers have proved their academic worth by 
undertaking a university degree. They have proved their 
intelligence and were able to operate under pressure 
and to make decisions.

“In the Second Division you have [Major-General Sir 
Howard] Kippenberger as a prime example of a lawyer 
who turns out to be a very good commander.

“And the other one is [Major-General Sir Harold] Bar-
rowclough, who was commander of the Third Division 
in the Pacific area.”

Following the war, Sir Harold would become New 
Zealand’s eighth Chief Justice 

“I’m afraid I’m a perpetual swot,” says Upper Hutt lawyer 
Reg Newell, who has added three degrees to his LLB 
– one of them a PhD.

These degrees are not in law, however. “I did a BA 
majoring in sociology through Massey University. I 
enjoyed the experience and it opened up new vistas 
for me.

“Back at the time I was dealing with gang members 
and that kind of thing, and the sociological aspect of 
deviance and leadership in small groups really chimed 
with me.”

His next degree, completed extramurally through 
a United States university, was a masters in history.

As part of his study, Mr Newell came across a book 
on amphibious operations in the Pacific and it made 
reference to three operations that New Zealand troops 
were involved in.

“I’m a bit of a World War II buff and I was rather 
puzzled by this, because I had never heard of these 
operations. So I began digging deeper into it, and having 
finished my masters degree, I approached Massey Uni-
versity.

“Fortunately, I managed to find two supervisors who 
were able to take on the supervision role. It took me 
roughly seven years part-time.”

The result was his thesis, entitled New Zealand’s 
forgotten warriors: 3NZ division in the South Pacific in 
World War II.

Despite not being related to law, Mr Newell has found 
that these academic endeavours have helped in his 
practice.

Stimulating
“For me, extramural studies was a way of stimulating 
the brain,” he says. “And the Massey extramural stuff 
is really interesting.”

Now in sole practice, Mr Newell first worked in two 
government roles as a legal officer, without a practising 

Lawyer’s 
history PhD 
featured 
a CJ

certificate, after he graduated from Can-
terbury University in 1975.

The first was the now long gone 
Department of Māori Affairs in 
Christchurch. He then moved to Wel-
lington and worked for the New Zealand 
Forest Service.

“One day there was an advertisement 
in the paper asking for people to apply 
for a job in Upper Hutt as a lawyer. I’d 
just had four wisdom teeth taken out. 
My face was all swollen up and I was on 
painkillers and I reckon not in my right 
mind. I applied for the job and got it.

“I dropped about $3,000 in income, 
but I’d got rather stale doing the gov-
ernmental work and this seemed to be a 
much more interesting area of practice.”

The firm he joined in 1981 was then 
known as Macalister Mazengarb Grubi. 
Mr Newell followed the usual career pro-
gression of being a solicitor through to 
being a partner. The partnership, by then 
known as Grubi and Newell, dissolved 
in around 1995, and he has been in sole 
practice since then.

“I’m what could be considered to be 
the equivalent of a medical general prac-
titioner,” he says. “My firm is a very small 
one. It is family oriented. I don’t have any 
big commercial clients or anything like 
that. I’m simply somebody who works 
in the local community.”

In his practice, Mr Newell is involved 
in matters such as conveyancing, family 
law, criminal law, trusts, wills – in fact, 
“quite a range of things.

“And that way I don’t get stale,” he 
says.

Continued on next page...
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an in-house solicitor on the legal team at the 
Ministry for the Environment in Wellington. Her 
focus has been on resource management law 
reform, including areas such as iwi rights and 
interests, planning processes, national regula-
tions including national policy statements and 
national environmental standards.

Philippa Kennard has 
joined Buddle Findlay’s 
Christchurch office as a 
solicitor in the corporate 
and commercial team. 
Philippa advises on a range 
of matters including com-
mercial agreements, corpo-
rate law and finance.

Wynn Williams has pro-
moted Charlene Sell, 
Lucy de Latour, michelle 
mehlhopt, Nick Kovacevich 
and Stephanie Woods to 
senior associate. Charlene 
works with local small- and 
medium-sized businesses 
as well as larger national 
and international corporate 
clients. She assists with 
business acquisitions and 
sales, drafting and providing 
advice on commercial con-
tracts and terms of trade, 
dealing with employment 
matters and helping clients 
protect their brand. Lucy is 
part of the resource man-
agement and environmental 
law team. She advises on 
district and regional plan 
formation and plan change 
processes, resource con-
sent applications, resource 
management related law 
reform and local govern-
ment and public works 
legislation. Michelle spe-
cialises in resource man-
agement, environmental 
and local government law, 
particularly district and 
regional planning, resource 
consents, enforcement and 
strategic advice for local 

authorities. She has been heavily involved in 

and played a pivotal role in establishing 
the permanent Court of Appeal of New 
Zealand.

Sir Harold would also feature in Mr 
Newell’s PhD thesis and in three books 
he has written or is in the process of 
writing.

He came to write the books, he says, 
because “a doctoral thesis is rather 
restricted. You have to answer questions 
that are put up, whereas in the Operation 
Goodtime book, I was able to go all over 
the landscape and look at some more 
interesting material.

“There were, for example a number 
of American pilots who had been shot 
down and they were being sheltered by 
the local people on the Treasury Islands. 
It is an interesting story in itself.”

Operation Goodtime and the Battle of 
the Treasury Islands 1943 is Mr Newell’s 
first book. It relates to the retaking of 
the Treasury Islands, which are in the 
Solomon Islands, from the Japanese.

First since Gallipoli
“This was the first opposed amphibious 
assault by New Zealand forces since the 
unfortunate Gallipoli campaign in 1915.

“The difference was that the first time 
around we were under the British and 
the second time round we were under 
the Americans. It was much more suc-
cessful.”

His second book, published just last 
month, is called Pacific Star: 3NZ Division 
in the South Pacific in World War II, pub-
lished by Exisle Publishing and available 
to purchase on the publisher’s website.

It covers the initial deployment of the 
Third Division in Fiji and New Caledonia, 
describes the major battles the division 
fought in the Solomons: Vella Lavella, the 
Treasury Islands and the Green Islands.

Pacific Star highlights the wartime 
and post-war perception in New Zea-
land that service in the South Pacific 
was less onerous than service in the 
Mediterranean. That viewpoint ignores 
the often unpleasant and even deadly 
conditions faced by the soldiers of the 
Third Division.

The division did not have an easy time 
of it, and one of the aims of Pacific Star 
is to revive the reputation of the Third 

Division and ensure its feats are not 
forgotten.

The manuscript Mr Newell is work-
ing on at present centres on the New 
Zealanders’ involvement in isolating a 
major Japanese base at Rabaul.

“If this base had remained intact, 
the Japanese would have been able to 
block offensive actions by the allies. 
Without neutralising this particular 
base, not much could have really been 
safely achieved.

“The New Zealanders were, at one 
point, going to do an assault with the 
Marines. Had they done so, it would 
have made our casualties at Casino or 
El Alamein seem like child’s play. Fortu-
nately, the decision was made to bypass 
and just simply neutralise this Japanese 
base,” Mr Newell says.

All three major operations that the 
Third Division were involved in were 
successful and with low casualties.

“In a way, that kind of worked against 
the recognition of the Third Division, 
because it was successful. If one of the 
operations had turned into a blood bath, 
then probably the effects would have 
been huge on the New Zealand popu-
lation. As it was, the casualties were 
fairly minimal – I think less than 100 
dead and a couple of hundred wounded.

“Having said that, that means roughly 
a hundred New Zealand families without 
parents, husbands, fathers, that type of 
thing.”

Mr Newell hopes that his third book 
on this not so well remembered facet of 
World War II will be published next year. ▪

Continued from previous page...
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earthquake recovery, urban 
development and land use 
planning in Canterbury and 
is regularly involved in large 
projects for both private cli-
ents and local authorities 
involving multiple parties 
and complex issues. Nick is 
part of the Auckland-based 

corporate and commercial team. He specialises 
in public and private M&A, private equity and 
venture capital investment, start-ups and growth 
stage businesses, joint ventures, shareholders’ 
agreements and constitutions and other general 
corporate and commercial law advisory. Steph-
anie is part of the litigation team. Her recent 
experience has been primarily in trust related 
disputes, earthquake insurance disputes and 
professional indemnity matters. She also has 
a strong interest in professional ethics and in 
public law related disputes, both at a local and 
central government level.

Stephanie Woods

Hayden Wilson  
BA, LLM  |  Partner  |  Mediator

In addition to his advocacy practice,  

Hayden Wilson is also available as a mediator.

+64 4 915 0782  |  +64 21 342 947

hayden.wilson@kensingtonswan.com

Palmerston North Crown Solicitor Ben 
Vanderkolk is the new NZLS Manawatu 
branch President.

Mr Vanderkolk, who was elected to the 
office at the branch’s biennial meeting on 
30 October, succeeds Chris Robertson.

This is the second time Mr Vander-
kolk has been President for Manawatu 
lawyers. From 2000 to 2002 he was 
President of the Manawatu District 
Law Society.

His service to the profession has also 
included serving on the former Law 
Practitioners Disciplinary Tribunal, 
where he was deputy chair to Peter 
Radich, chairing a number of the tri-
bunal hearings. Following that he was an 
inaugural member of the New Zealand 

New 
Manawatu 
branch 
President

Lawyers and Conveyancers Disciplinary 
Tribunal, a role he has now stepped 
down from.

He has also been a long-serving faculty 
member of the NZLS CLE Ltd Litigation 
Skills Programme and a New Zealand 
Law Society Council member.

He has also served on the committee 
of the Devil’s Own lawyers’ golf tour-
nament.

Following his admission in 1982, Mr 
Vanderkolk’s first role as a lawyer was 
working for the then Crown Solicitor 
David McKegg, who went on to become 
a District Court Judge and is now retired.

Four years after his admission, he was 
appointed Palmerston North’s Crown 
Solicitor, a role he has held since 1987.

Ben Vanderkolk

After working for David McKegg, the 
Canterbury University graduate became 
a partner with Barry Britten in a pro-
vincial law firm. “Barry Britten was a 
consummate general practitioner, who 
looked after his clients’ interests from 
the cradle to the grave,” he recalls.

Following that 10-year partnership, he 
established Vanderkolk and Associates 
and he is principal of the firm which 
has six lawyers.

As well as prosecuting for the Crown, 
Vanderkolk and Associates is involved 
in general litigation and regulatory and 
compliance enforcement. The firm also 
takes an interest in agrifood innovation.

He is, as well, currently establishing 
an arbitration Continued on next page...
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and mediation practice, and is part way 
through work towards gaining a Fellow-
ship of the Arbitrators’ and Mediators’ 
Institute of New Zealand (AMINZ).

In his time as a lawyer, Mr Vander-
kolk has been involved in 400 or so 
jury trials and more than 40 homicide 
trials, along with a wide spread of rela-
tionship property, child welfare work, 
trust work and general litigation. He has 
also been involved in a lot of regulatory 
compliance work under the Resource 
Management Act, and has acted for the 
Commerce Commission and the Acci-
dent Compensation Corporation.

Mr Vanderkolk has served in a number 
of governance roles, particularly on not-
for-profit organisations, and is currently 
on the councils of both Massey Univer-
sity and the Universal College of Learn-
ing (UCOL).

His interests are wide and include 
cycling and golf – although he says he 
doesn’t have one particular sport, but 

rather he participates. He also really likes 
travel, as opposed to holidaying, and 
seeks out activities that are creative.

Mr Vanderkolk has four children, and 
his partner lives and works in Wellington.

As the new branch President “I’d like 
to explore ways of establishing what is a 
fit-for-purpose society branch, and how 
to make it relevant and visible, and one 
that reflects the diversity of the mem-
bership in the Manawatu,” he says.

“I think the Law Society has a role in 
assisting law firms in the provinces to 
attract talent and also help law firms 
deal with the question of succession.

“With the new council, we will make 
a plan to see whether we can achieve 
some of these objectives.”

Karina Job was elected the Manawatu 
branch Vice-President at the biennial 
meeting, and the following were elected 
to the branch Council: Michael Blaschke, 
Melissa Bourke, Michael Cochrane, 
Alison Green, Paul Murray and Chris 
Robertson. ▪

Continued from previous page...❝  How many 
a dispute 
could have 
been deflated 
into a single 
paragraph if 
the disputants 
had dared 
define their 
terms.”

—  A R I S T O T L E
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· Over 400 lawyer referred mediations
· No charge for travel costs or time to 

mediations anywhere in NZ

0800 400 411
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The New Zealand Law Society welcomes 
the following recently admitted lawyers 
to the profession:

Auckland
Xiaodan Li
Jin Sil Park
Jonathan Patrick Rea
Isabelle Roya Reyhani
Yu Jin Seo
Kent Rodrick Teague
Irene Nancy Tulloch
Peter Johan Van Blerk
Haimei Wang
Emily Jean Waterson
George Ashley Willis
Jason Yung-Hsieh Yang
Ruby Rata Yeats
Katherine Chi Wai Yip
Youjia Zhang

Christchurch
Racheal Anne Allison
Andrew Ross Mark Bowman
Timothy George Brand
Lauren Elizabeth Brent
Gillian Rellis Canham
Sophie Louise Carter
Adam Kenneth Curtin
Thomas Michael Dobbs
Anastasija Ekmescic
Kathryn Christina Evans
Nicole Alexandra Victoria Gibson
Hannah Louise Goddard
Charlotte Emily Grimshaw
Jared Andrew Higby
Chia-Yi Huang
Naoka Iwase
Kirstie Rose Johns
Stephen Speers Keen
Angella Kim
Johanna Rachel King
Nicholas Gifford Lawrence
James Edward Lester
Andrew John Logie
Andrew William McMillan
Wade Jarred Morris
Jonina Elizabeth Neale
Jacob William Nutt
Scott Matthew Pennell
Tiana Mokahetaue Ritchie
Melanie Russell
Decibelle Yuen Teng Tan
Robert Patrick Hickey Webster
Olivia Jessica Wieblitz
Sarah June Wong
Laura Elizabeth Margaret Wood
Gemma Susan Wragg

Palmerston North’s Clark brothers were 
the centre of a proud family outing to the 
old High Court in Wellington for their 
recent admission to the bar.

Richard, 25, and his brother Simon, 
24, were called to the bar by their older 
sister Vanessa who had travelled all the 
way from Perth where she is an associate 
at Slater and Gordon.

Mum Amanda, Dad Ken, a doctor, 
and eldest daughter Olivia were also 
present, along with baby Ariana and 
the lads’ partners to witness the special 
family occasion.

The admitted Clark siblings are each 
products of the Canterbury University 
Law School, Richard from the class of 
2008 and Simon from the class of 2010. 
It was there they developed a focus on 
commercial practice that is now gain-
fully employed by Fitzherbet Rowe and 
Cooper Rapley, respectively, two “rival” 
firms from the brothers’ home town.

“We had a great day with the whole 
family,” Simon says. “To join such a pres-
tigious profession, alongside my brother 
Richard was a real honour.”

“And for our sister Vanessa to make it 

Welcome to 
the profession

Family 
affair at 
Wellington 
admission 
ceremony

The Clark family at the Wellington admission 
ceremony (from left) Ken Clark (father), Ariana 
Kirikiri (niece), Olivia Kirikiri (sister), Simon Clark, 
Vanessa Clark, Richard Clark and Amanda Clark 
(mother).

over from Australia to act as our moving 
counsel was also really special. She’s 
been a huge influence on both of us and 
it was great to have her share the day 
with us. The old High Court really added 
to the experience.”

Simon and Richard both made a small 
speech to Judge Mallon, “mostly just 
thanking the family”.

“Mum and Dad seemed pretty chuffed. 
Mum was shedding a few tears during 
our speeches and Dad looked a little 
starry eyed.”

They celebrated the evening over “a 
few beers”, while being cautious not to 
spill any on the expensive and borrowed 
gowns and wigs they were admitted in. ▪
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Helping shape 
New Zealand.

Working alongside our nationally recognised partners 
throughout New Zealand you will have a unique opportunity 
to advance your career as you become involved in all 
aspects of our busy practice, including natural resources and 
development (particularly energy, mining, infrastructure, water 
and industry), district plan development, governance for 
councils, compliance and policy advice.

Auckland, Christchurch, Dunedin, Queenstown

We are looking for an experienced  
Resource Management Solicitor who is keen  
to join our progressive Dunedin team.

Apply now: www.andersonlloyd.co.nz/carreers 

After the integration of LEADR and the 
Institute of Arbitrators and Mediators 
Australia (IAMA) on 1 January 2015, the 
Board has now announced the new 
name of the integrated organisation 
as Resolution Institute.

“The new name reflects the broad 
nature of the organisation, the diverse 
types of dispute resolution our mem-
bers practise and signifies that DR is no 
longer an ‘alternative’,” says New Zea-
land litigator Mark Beech, who is the 
Resolution Institute Board vice-chair. 
See www.resolution.institute. ▪

LEADR now 
Resolution 
Institute

Two dispute resolution organisations and 
one law firm featured in the 2015 AUT 
Faculty of Business and Law Excellence 
in Business Support Awards, announced 
on 29 October.

Intellectual property specialist AJ 
Park won the award for export support.

New Zealand Dispute Resolution 
Centre was a joint winner, with Altris 
Limited, of the award for management 
services provided by an organisation 
with a turnover less than $5,000,000.

The Arbitrators’ and Mediators’ Insti-
tute of New Zealand (AMINZ) was highly 
commended in the Not For Profit cat-
egory. 

Now into its 10th year, the AUT Excel-
lence in Business Support Awards is the 
only national performance measure for 
New Zealand business support organ-
isations. ▪

Business 
support winners

Members of the New Zealand Law Soci-
ety who are seeking to study for an LLM 
in Transnational Commercial Practice 
can receive a 50% tuition scholarship.

The next LLM sessions will be held in 
Budapest from 3-16 April and 12-25 June 
2016. The degree may be completed over 
a two- to five-year period. 

The courses are taught in English and 
the normal tuition fees are US$3,400 
per session.

The courses are offered by Lazarski 
University, Eötvös Loránd University, 
Boston University and the Centre for 
International Legal Studies. See www.
legaledu.net. Enquiries: office@cils.org. ▪

LLM 
scholarship
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“Ask yourself, who did you help today?” 
So says Wellington lawyer Stacey Shortall, 
who was one of the winners of the 2015 
Women of Influence Awards.

A Wellington-based partner of Minter 
Ellison Rudd Watts, Ms Shortall won the 
Westpac Community and Not-for-Profit 
Award. The awards were presented at a gala 
dinner at SkyCity, Auckland on 4 November.

Ms Shortall stood out because of her con-
tribution and influence in the lives of disad-
vantaged children, the award judges said.

While based in New York, Ms Shortall 
worked as a volunteer lawyer in many New 
York State prisons.

On her return to New Zealand she devel-
oped a programme that seeks to help 
mothers incarcerated at Auckland Region 
Women’s Corrections Facility maintain 
meaningful connections with their children.

She also developed a weekly homework 
club at a decile one school in Wellington 
where primary school children are assisted 
with their homework and provided access 
to different role models.

She continues to develop other initia-
tives intended to help stop violence against 
women and children and provides thought 
leadership by writing and speaking on 
topics such as diversity and women’s rights.

Truly humbled
“I am truly humbled to be recognised in 
this way,” Ms Shortall said upon receiving 
her award.

“There are so many other amazing people 
active in our communities seeking to influ-
ence for good. It is wonderful that awards 
such as this exist to shine the light of some 
of those efforts.

“I ask my kids over dinner each night 
who they have helped today. If over four 
million of us could answer that question 

positively, imagine the movement we could 
create in this country.

“Being publicly recognised is a great 
honour and one I dedicate to the women 
and girls I have had the privilege of helping 
at home and abroad.

“But what matters most is what we do 
when no one is watching,” Ms Shortall says. 
“And I believe we can and must do more, 
especially for our children. Who have you 
helped today?”

“Stacey is a person that inspires us all,” 
Minter Ellison Rudd Watts Chair Cathy 
Quinn says. “Not only is she a terrific lawyer, 
she is someone who looks to make a posi-
tive difference wherever she can.

“Her generosity in the workplace and 
in the community is awesome. All the 
finalists are women [who are] going out 
of their way to improve the lives of others. 
We are delighted that amongst this group 
of superb women Stacey was selected as 
this year’s winner.

Brilliant role model
“We are very proud of what Stacey con-
tinues to achieve and that we have such a 
brilliant role model in our firm. We look to 
support Stacey’s work in the community 
and are incredibly proud to have her as 
our colleague,” Ms Quinn says.

Aside from her pro bono work, Ms Shor-
tall has broad experience successfully 
representing financial institutions, other 
corporate clients, public sector entities, 
and directors and officers in significant 
litigation and regulatory matters.

She has advised in complex disputes 
and investigations involving contractual 
breaches, the exercise of statutory powers, 
misleading statements and omissions, 
insurance cover, fraud, accounting impro-
prieties, bid-rigging, money laundering, tax 

abnormalities, health and safety violations, 
fair trading concerns, construction issues, 
food safety and medical matters.

Ms Shortall has been recognised as a 
leading lawyer in New Zealand by inde-
pendent research from Chambers, The APL 
500, Legal Media Group and NZ Lawyer.

She is also, and most importantly, the 
mother of three young children.

Ms Shortall will feature as one of the 
presenters at next year’s Women in Law – 
Career by Design Conference. Organised by 
NZLS CLE Ltd, this conference will run in 
Auckland on 11 April and Wellington on 
12 April. The Wellington event will also be 
webstreamed.

Ms Shortall will be one of three presenters 
at a session entitled Shifting the Paradigm: 
it can be done. The session will look at prac-
tical steps for improving law firm culture 
for women.

Former lawyer wins too
Former in-house counsel and now Chief 
Executive of Gibson Group, Victoria 
Spackman was also a winner at the Women 
of Influence Awards.

Ms Spackman won the Arts and Culture 
Award. The award was conferred for her 
role in reviving Bats Theatre, taking the 
board from a low-level group that met 
only once a year to a high-functioning, 
industry-leading board leading a vibrant 
and in-demand theatre.

The judges noted that her influence 
touched not only Wellington theatre goers 
but also TV screens, exhibitions and muse-
ums around the world.

In 2012, Ms Spackman won the CLANZ 
LexisNexis Private Sector In-House Lawyer 
of the Year Award in recognition of her 
contribution to the profession and to the 
Gibson Group. ▪

Women in the law

Wellington 
lawyer a 
woman of 
influence

Stacey Shortall
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Four years ago I had the honour of taking up the role of 
Secretary for Justice. Since then I have criss-crossed New 
Zealand on many occasions and have had the privilege of 
meeting with and talking to hundreds of people involved 
in our courts.

There are three key themes that keep coming back to 
me as I reflect on our courts and the opportunities for the 
courts going forward.

The system
“System Thinking” will be familiar to some of you and 
for many, understandably, it will sound unbearably dry. 
But it is helpful, especially in the context of our courts. 
”System thinking” essentially states that nothing exists in 
isolation and to truly understand how anything works (and 
more importantly how things can be improved) we need 
to understand what the interdependencies are between 
each part of the system. System thinking is relevant in 
the court system for three reasons:

1. The many participants in the court system
There are numerous participants in the court system. It is 
not one homogeneous group. All have different roles, skill 
sets, disciplines and drivers. Thinking about our interde-
pendencies is crucial because our drivers and behaviours 
vary – and we need to understand how the consequences 
of those drivers and behaviours affect the effectiveness of 
the courts. Judges, Police prosecutors, counsel (civil, crim-
inal and family), Crown Solicitors, victim advisors, court 
staff, security officers, probation officers – their attitude, 
behaviours and roles impact on the effectiveness of the 
operation of the courts.

The court system
The need for a collaborative 
approach and why it’s not about us

By Andrew Bridgman

2. Ownership
The court system is unusual in that there 
is no one absolute owner – no one leader. 
While Parliament ultimately determines 
the statutory law and the broad structural 
framework of the institution and the Rules 
determine the procedures of the courts, 
the way the court system actually operates 
and behaves, reflects the operation and 
behaviours of all the participants in the 
court system.

No one person is responsible for fixing 
all the problems of the system. We only 
own our individual parts and, even then, 
we can be reluctant to admit culpability 
and can be quick to blame others.

For instance, the fact that the system can 
often be slow is a fact that no single person 
or entity is responsible for. Because we 
focus on our independence, we are reluc-
tant to hold each other to account. We need 
to hold each other to account because the 
actions of one of us in the system reflects 
on the whole system – on all of us in the 
system. But more importantly, by not look-
ing across the system and holding each 
other to account we miss the opportunity 
to collectively analyse the foibles of the 
system – those things getting in the way, 
slowing it down – and therefore we miss 
opportunities to improve it.

There are of course very good examples 
of parties working together. But we could 
do much more. We need to feel collectively 
accountable for the system, because in the 
absence of one owner, one leader – we are 
all owners and we are leaders, all account-
able to the public of New Zealand who 
enter the court system.

3. Independence
At a principled level, independence is a vital 
theme of the court system. Most notably 
found in the phrase “judicial independ-
ence”, it actually proliferates throughout 
the whole system. Each participant owes a 
duty to operate without undue influence of 
the others. All lawyers have an overriding 
duty to the court in the first instance, but 
also owe a series of duties to their clients. 
Registrars undertake their duties independ-
ent of the Executive, or for that matter, 
lawyers. The Crown Solicitors exercise their 
prosecutorial decisions independent of the 
Executive or public opinion. This flows on 
to all others in the system, be they proba-
tion officers, victim advisors, even court 
security staff. The Executive, through the 

Andrew Bridgman

Simple • Powerful

Practice Management Systems for New Zealand lawyers

❝ We need to 
hold each other 

to account 
because the 

actions of one of 
us in the system 

reflects on the 
whole system 
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Ministry, is independent also in its deci-
sion-making around resources, because it 
is solely accountable to Ministers and to 
Parliament for the way it spends money.

But despite our independence, we are 
utterly dependant on each other to make 
the system work and to succeed in our 
own roles. No one can operate effectively 
without the other operating effectively. 
Judges are dependent on court staff, court 
staff are dependent on lawyers, lawyers are 
dependent on their clients, and clients are 
dependent on all of us. Ultimately, inter-
dependencies affect all of us.

The public judges the court system as a 
whole. How well it works is a reflection on 
all of us in the system. How well it doesn’t 
work is a reflection on all of us. That’s why 
working together is as important as being 
independent. In fact, the robustness of our 

by which this is delivered will change, because society 
changes. We now see reform in many ways – Matariki 
Courts; Rangatahi Courts; Iwi Justice Panels; restorative 
justice; the Drug and Alcohol Courts; greater use of the 
less formal processes such as the Disputes Tribunal; arbi-
tration and mediation.

All of these initiatives look at how we can provide a 
process more focused on the people that we are here for. 
They don’t alter the principles of justice, but they recognise 
that any one system or any part of a system is a method 
to deliver on a principle, and while the principle is not 
negotiable, the method is.

Ensuring the system is people focused is critically impor-
tant, because if the system is not seen by the public as 
accessible, understandable, fair and efficient, then two 
things happen.

Firstly, people decide to settle their disputes in other 
forums or not at all. The recent debate about arbitration 
versus High Courts as a way of resolving commercial dis-
putes is a good example of that. Whether we like it or not, 
the court system operates in a market, and if people think 
the system is out of touch, takes too long or is not user 
friendly, they will find other ways to have their disputes 
resolved.

Secondly, the court system risks losing its legitimacy as 
a public institution if people start to question its relevance. 
Although no single person is responsible for the system, 
the collective whole of the system requires the support 
of the public to maintain its legitimacy. That requires us 
to continually be relevant. Without public support, we 
cease to be legitimate.

Timeliness
Timeliness is an essential part of the court system – justice 
delayed is justice denied.

Delays are unfortunately a big part of the courts’ story – 
not just in New Zealand, but in most countries. Some of 
this story is clearly unfair – for instance 97% of criminal 
District Court cases in New Zealand are dealt with within 
12 months and category 1 and 2 cases are dealt within an 
average of 2 months.

But there are many instances where the system is unfair 
to those that experience it. 4,000 District Court Criminal 
cases per annum are not dealt with within 1 year and the 
average participant in a jury trial will need to wait 14.5 
months for the trial to conclude. That is on average – for 
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independence depends on how well we 
work together.

Purpose
Purpose is important, because it helps distil 
what is essential and what is not. It brings 
us back to why we are here.

Because courts are a system that is 
steeped in history, hierarchy, rules, pro-
cedures and role definitions, it is very easy 
to think inwardly and see the system as 
an end in itself – but it is not.

The court system is here to provide a 
mechanism for the public to enable cases 
to be resolved and disputes to be settled 
according to law.

Seen in this light, the court system is 
here for the people of New Zealand and, 
in particular, the people caught up in the 
system – be they applicants or respond-
ents, defendants or plaintiffs, victims or 
witnesses.

Without them we are not needed. They 
are our reason for being.

If we think it is about them and not 
about us, we must continually think about 
what their needs are and whether the court 
system meets those needs.

The reality is that for many of the people 
that come into the court system, they find 
it foreign, antiquated, inaccessible and 
expensive.

There is nothing inherently sacrosanct 
about the courts and the process. What is 
sacrosanct, is that people are held account-
able for breaking the law and people have 
a forum to have their disputes resolved, a 
forum that is impartial, that they trust and 
that provides for a fair hearing. The method 

❝ ensuring 
the system is 

people focused 
is critically 
important
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5% of serious harm jury trial cases, it is taking in excess 
of 29 months to conclude.

Within the court system, it is easy to get acclimatised 
to such periods of time. Issues of trials are complicated – 
there are many different parts – there are cases to develop, 
evidence to collect, arguments to perfect, people to get 
together.

But the real question is should people be in the court 
system for the period of time that they are? Is it right that 
only 46% of jury trials are dealt with within 12 months, with 
20% taking up to 18 months? No it isn’t. People should not 
have their lives put on hold for those timeframes. I have 
not spoken to anyone – lawyers, judges or registrars who 
think these timeframes are right – that they are good – that 
they are what they should be. In a system where everyone 
talks about work volumes, complexity and available time, 
making every event meaningful, removing “churn” and, 
most importantly, helping our people move through the 
justice pipeline towards resolution must be our ultimate 
and shared aim.

What do we do about it?
This is a collective problem. It is easy for us to point 

the finger – registry staff don’t have the paper on file; 
pre-sentence reports are not ready; judges are adjourning 
cases unnecessarily; lawyers are gaming the system; pros-
ecutors are overcharging – you’ve heard it all before, we 
all have. But the solution is not in the finger-pointing – it 
is in the realisation that we all contribute to delays; it is 
in the realisation that some of our contribution to delay 
can be fixed within our own sphere and some require us 
working with each other, across the system.

This is not to detract from the substantial work that has 
been and is being done around timeliness. For instance; 
the Criminal Procedure Act; rostering and scheduling initi-
atives and Audio Visual Links between courts and prisons.

We need a shared view of the system and we need an 
intention to make a difference – a view that the current 
timeframe for many people in the system is too long and an 
intention that collectively we will do something about it.

Conclusion
The court system is a very technically based system – the 
devil is in the detail. But we need to take a step back and 
look at the whole to see where all the detail takes us so 
that we can determine whether we are going in the right 
direction and whether we can improve the direction we 

are going in.
In summary, these reflections propose 

three points:
1  That we are all ultimately accountable 

for the court system – it has no single 
leader, we are all leaders. We need to 
think about how we work together to 
improve the system, because improve-
ments will come not from our focus on 
our independence, but from our focus 
on interdependence.

2  The purpose of the court system is to 
resolve cases or disputes fairly, accord-
ing to law, for the public. The public is 
our reason for being. This means two 
things – we need to deliver courts in 
a way that meets their needs, and we 
need to understand that the court sys-
tem’s continued legitimacy depends on 
the public’s continued acceptance and 
support of it – we cannot demand their 
support.

3  Timeliness is our Achilles’ heel – many 
people are in the system for too long – it 
is not right, just or acceptable and collec-
tively we need to do something about it.

These are some personal reflections of the 
court system. I have set out three themes 
that are important, but what is more impor-
tant is that we as a group of people involved 
in this most important institution are quite 
premeditated about where we think this 
institution needs to go in the future and 
where we need to focus.

I have made some suggestions here, but 
will be very interested in your views and 
in promoting a wider discussion. Whatever 
resonates with you, or for that matter what 
does not resonate, I would like to hear from 
you so please feel free to drop me an email 
(andrew.bridgman@justice.govt.nz).

Thank you for taking the time to read the 
article and thank you for your contribution 
to the court system. ▪

Andrew bridgman is the Secretary for Justice.
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The days of difficult and archaic lan-
guage in contracts is a phenomenon that 
Christchurch law firm Saunders Robinson 
Brown wants to leave in the past.

The firm is undertaking a review of all 
its precedent documents with the aim of 
making the documents easy for clients to 
read and understand.

The considerable investment the firm has 
made has already been recognised, with 
Saunders Robinson Brown being named 
among the finalists in the 2015 WriteMark 
New Zealand Plain English Awards.

This short-listing was in the Best Plain 
English Sentence Transformation section 
of the awards, and came as a result of its 
“translation” into plain English of a clause 
that had been used in an Agreement for 
the Sale and Purchase of Land.

The old
This is how the paragraph read before the 
firm transformed it:

“The purchasers shall indemnify and keep 
indemnified the vendors from and against 
all claims, demands, writs, summonses, 
actions, suits proceedings, judgements, orders, 
decrees, damages, costs, losses and expenses 
of any nature whatsoever which the vendors 
may suffer or incur in connection with loss of 
life, personal injury and/or damage to property 
arising from or out of any occurrence upon the 
land or the use by the purchasers of the land or 
any part thereof or to any person or the prop-
erty of any person using or entering or near the 
land or occasioned wheresoever it may occur 
wholly or in part by any act, negligent default 
or omission by the Purchaser, his employees, 
customers , agents, invitees or licensees and 
any other person or persons using or upon the 
land with his consent or approval expressed 
or implied provided that this clause shall not 
make the purchaser liable to indemnify the 
vendor against any claim arising from the 
wilful or negligent act, neglect or default of 
the vendors or their agents, servants, invitees, 
contractors or employees.”

Successful transformation 
of legal documents

The new
The transformed, easy-to-read clause now states:

“The purchaser will compensate the vendor for any costs or 
losses that relate to:

 ▪ the death of, or injury to, any person; and/or
 ▪ damage to any property

resulting from :
 ▪ anything that happens on the land; or 
 ▪ the negligent use of the land by the purchaser or by anyone 
who the purchaser allows  to use the land,

unless that cost or loss was directly or indirectly the vendor’s fault.”
It is interesting to note that the original sentence, before 
it was re-written, was 176 words long.

Readability comparison
When this sentence is subjected to analysis using the 
Gunning Fog Index, a tool that measures the readabil-
ity of English writing, the index score is a massive 77.45. 

The index estimates the years of formal education needed 
to understand the text on a first reading. A fog index of 12 
requires the reading level of a high school senior (around 
18 years old). 

Texts for a wide audience generally need a fog index 
less than 12. Texts requiring near-universal understanding 
generally need an index less than 8.

The Gunning Fox Index for the re-written sentence is 
11.32. In addition, the text employs bullet points, which 
makes understanding even easier.

It is interesting to note that the score for this sentence 
is about the same as the Fog Index for Time magazine, 
which is around 11.

Saunders Robinson Brown’s commitment to plain Eng-
lish does not stop at the review it is undertaking of all 
precedent documents. 

In addition, the firm has introduced plain English classes 
for graduates and new staff members, with the aim of 
maintaining the plain English philosophy firm-wide. The 
focus is on providing training so that everyone in the firm 
can write in a way that is understandable for the reader.

In the review of its precedent documents, the firm is 
being assisted by Christchurch-based Julie Hutton, principal 
of a consultancy named Plain English Law. Ms Hutton is 
also a notary public.

The winners of the 2015 WriteMark New Zealand Plain 
English Awards were due to be announced at a function 
in Wellington last night (19 November). ▪

By Frank Neill

Frank Neill
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“Perhaps limiting it to use as an endowment (giving in 
perpetuity) if they are not comfortable to give it for gen-
eral purposes.”

Cancer Society of New Zealand
All bequests to the Cancer Society are directed to the divi-
sion where they are made, says Information Systems and 
Communications Manager Matt McILraith.

“So, for example, if someone from Christchurch leaves a 
bequest, it is directed to the Canterbury-West Coast division.

“As all of the divisions do operate regional offices, it is 
possible for someone in New Plymouth (for example) to 
donate to their local branch. In these cases, the bequest 
would be paid to the division office (in New Plymouth’s 
case, the Central Districts federation), with the funds then 
steered to the regional office concerned,” he says.

Mr McILraith says a bequest can be directed to a specific 
purpose: “In these instances, they would need to direct 
that the funds go to the Cancer Society National Office Inc 
for the specific purpose concerned (say research). If no 
specific purpose is attached, the funds would go directly 
to their local division.”

CCS Disability Action
Joy Gunn, National Manager Quality, Innovation & Devel-
opment, says the organisation has 17 incorporated societies, 
including its National Office, and bequests can be left to 
any of these entities.

“Where a geographical area is important, using the terri-
torial boundaries could be a good idea. Again though, it may 
be good for people to check with us as some geographical 
areas may be well serviced but a smaller, rural area not far 
away may be better able to utilise the funds. However, we 

Information from a number of prominent national charities 
shows that lawyers potentially have an important role in 
ensuring that bequests match the will-maker’s wish with 
the charity’s own capabilities.

The key message from the charity sector seems to be 
that charities are ready and willing to discuss the best 
way of ensuring that someone who wants to leave them 
a bequest for a particular purpose or to a particular area 
achieves that purpose.

New Zealanders bequeath over $190 million annually to 
registered charities (“Will it go to charity?” LawTalk 872, 
28 August 2015). Some lawyers have pointed to difficulties 
with achieving the required precision to ensure that what 
is wanted is possible.

Palmerston North lawyer and former NZLS Manawatu 
branch President Chris Robertson says some of his cli-
ents have had problems with achieving the purpose of 
an intended bequest.

“I have encountered instances where will-makers have 
expressed reservations about making bequests to char-
ities which do not undertake to ascribe the monies in a 
specific – and desired – manner,” he says.

Mr Robertson says he has spoken to one national charity 
which said that all monies receipted by way of legacies 
are held in a “legacy account”.

“From this monies are spent within the wide canvas 
of the charity’s core works. The payments from a legacy 
account are not necessarily expended in the manner the 
will-maker may have earnestly wished,” he says.

New Zealand’s largest national charities and those which 
receive a high proportion of income from bequests were 
asked to provide some information on just how specific 
a bequest needs to be. From the responses received, it is 
clear that lawyers probably need to advise their clients to 
check with the charitable organisation if they want it to 
use their bequest in a particular locality or for a defined 
purpose.

It seems to be a matter of balancing individual wishes 
with the organisational constraints on the particular char-
ity. Many of our national charities are structured along 
regional lines and the regions may operate with a high 
degree of autonomy. The SPCA, for example, operates as 
46 separate organisations. Presbyterian Support is a fed-
eration of seven regional organisations based on regions 
set up over a century ago. The charities all do their best to 
meet the wishes of donors or will-makers, but they must 

Inside the law

Precision needed in 
making those bequests
By Geoff Adlam

all operate within the parameters of their 
organisational structure and resources.

A specific bequest which “goes wrong” 
because a region has ceased to exist or the 
particular charity no longer carries out the 
specified work helps no one. All charities 
contacted for the information below wel-
come contact from will-makers and their 
legal advisers to ensure that a bequest 
meets the wishes of everyone concerned.

Asthma NZ
Linda Thompson, of Asthma NZ, says people 
may absolutely direct that their bequest 
be used in a specific region. Defining it is 
completely up to the person making the 
bequest but ultimately the broader the 
area, the easier it will be to adhere to the 
terms. Will-makers may also direct use for 
a specific purpose.

“Where possible we would, however, 
encourage people wishing to make a 
bequest to make it as general as possible 
in the trust that any money will be used 
both ethically and responsibly,” she says. 

Geoff Adlam
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appreciate people have loyalties to areas 
– and it’s their money,” she says.

Bequests may also be made for a spe-
cific purpose. “Although if people are not 
as familiar with our services today (but 
have had a historic relationship with us) 
it may be best to contact us to ensure we 
still undertake the type of work for which 
funds will be left to us. As an example, we 
no longer own or run residential services 
for disabled adults.”

Ms Gunn says a small percentage of all 
bequests – 5% – is used for a national Social 
Innovation Fund. “This funding allows us 
to develop new programmes all over New 
Zealand and undertake research or projects 
which benefit the whole organisation,” she 
says.

GirlGuiding New Zealand
Marketing and Fundraising Co-ordinator 
Bobbi Oliver says the organisation is intro-
ducing a centralised business and admin-
istrative structure, with fundraising and 
bequests part of this centralised process.

“Bequests are still welcome to geograph-
ical regions and can be tagged for special 
purposes for the benefit of the girls,” she 
says. “However, as an organisation we 

would prefer the bequest to be of monetary value and 
not tagged to specific purposes such as buildings which 
can limit our ability to respond to the girls’ needs.”

Haemophilia Foundation of New 
Zealand
Chief Executive Richard Chambers says people may direct 
use of their bequest in a specific region, but it can be more 
challenging on some regions if the number of people with 
bleeding disorders is limited. Provincial or regional bound-
aries are preferred. “If an area gets too small it becomes 
hard to honour our commitment to the donor,” he says.

Bequests may also be directed to be used for a specific 
purpose as long as they are directly related to the purpose 
of the Foundation: “Improving the lives of people with 
bleeding disorders”.

Heart Foundation
Bequest and Donor Relations Specialist Karen Miller says 
there are 19 branches around New Zealand and will-makers 
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can direct that a gift is used in a specific region by naming the branch 
that they want to support.

“The Heart Foundation is happy to accept gifts in wills that outline a 
specific purpose. Although the Foundation’s bequest brochure details a 
paragraph drafted specially to help people set up a gift in their will, the 
Foundation encourages supporters and their solicitors to ask for further 
information about their work,” she says.

“A recent bequest was made to the Heart Foundation’s Tairawhiti 
branch in Gisborne. The bequest came from a 95-year-old local woman 
who wanted to support ‘children’s well-being’. This allowed the Heart 
Foundation to purchase tangible items for our staff in Gisborne to work 
in schools and the community with young people. A new ‘fat kit’ will 
allow our Gisborne staff to demonstrate the fat content in ‘fast foods’ 
and to promote healthy lifestyles. This gift also allowed the reprinting of 
vital resources such as our Kids in the Kitchen cookbook and Cheap Eats 
recipe guide. We are delighted that we were able to achieve an outcome 
that met the expectations of all involved.”

Kidney Health NZ
Chief Executive Officer Max Reid says as well as the national organisation 
representing the needs of kidney patients and their families throughout 
New Zealand, there are some 15-18 local and regional kidney support 
groups throughout the country.

“Some are larger than others, and incorporated entities in their own 
right; others have no legal status. Those with legal status are, of course, 
able to receive bequests and donations in their own right.”

Mr Reid says people may direct his organisation to use a bequest in a 
specific region or for a specific purpose – as 
long as it is within the purpose for which 
the Constitution provides. It would attempt 
to honour any reasonable request. More 
often than not, the bequests received have 
no tags, whether in terms of geography 
or purpose.

Leukaemia & Blood Cancer 
New Zealand
“Wherever possible we try and accommo-
date regional requests,” says Communi-
cations and Fundraising Manager Georgie 
Hackett. “It’s really important that we have 
the conversation with people while they 
are making their will to ensure that their 
requests can be realised within the work 
we undertake in each region.”

She says the charity has a team of patient 
support services co-ordinators who operate 
across the four regions Auckland/Northland, 
Midland, Lower North Island, and South 
Island “so we would generally ask that 
funds are allocated within those regions”.

A meeting with benefactors to accom-
modate their wishes for specific purposes 
is appreciated, Ms Hackett says. “It is such 
a lost opportunity, however, to come across 
the rare situations when use of the funds 
is so finely specified that they may not fit 
the purpose of the organisation and the 
funds cannot be used.”

Lifeline Aotearoa
National Grants Fundraiser Ruth Button 
says bequests can be directed to use in a 
specific region provided it is a region where 
one of Lifeline’s eight branches is located. 
“Lawyers can contact us if they need to 
check the regions our branches are located 
in. Bequests can also be directed for use 
nationally as we are a national charity.”

Ms Button says bequests can be directed 
to be used for a specific purpose provided 
it fits the work Lifeline does – “for example, 
volunteer training, helpline costs, coun-
selling, operational costs, etc.” She says a 
bequest can also be directed to a specific 
service such as 0800 LIFELINE, 0800 KID-
SLINE, the suicide crisis line, 0800 TAUTOKO, 
or face-to-face counselling: “Our account-
ing systems allow us to allocate and track 
funding by regional branch and service.”

Melanoma New Zealand
Chief Executive Officer Linda Flay says 
while she can understand that some people 
would want a bequest to go to their local 
area, it can be very difficult for a national 
organisation to specifically tag bequests 
to that region.

“It may also be for the greater good 
to have it in the national pot as often 
investment in progress such as research/
awareness can have far-reaching benefits 

for everyone no matter where you come from,” she says.
“We are not able to utilise benefits for a specific region but could utilise 

bequests for a specific purpose as long as that purpose was in alignment 
with our strategic plan.

Presbyterian Support New Zealand
National Executive Administrator Taone O’Regan says will-makers may 
specify use in a region or for particular purposes.

“Presbyterian Support has a policy of using all donations and bequests 
in the area from which they originate or are named specifically for – 
either services for children and families (Family Works) or services for 
older people (Enliven). Each of the Presbyterian Support regions is locally 
focused and committed to ensuring the value from bequests is directly 
targeted to the areas that need it in their region,” she says.

Ms O’Regan says bequests are directed to whichever of the two service 
types best suits the intent of the bequest. If no intent is identified, the 
region uses it in the service or community that needs it most in that region.

“If a donation is made to the national organisation we attempt to clarify 
where the donor came from and direct it to that region. We aim to do the 
same with a bequest if the terms of the bequest enable us to.”

Salvation Army
Graeme Cross of the Salvation Army says the organisation has no problem 
with people wanting to leave a bequest to a specific geographic area or 
for a specific purpose. He says it is up to the will-maker how they seek 
to define the area.
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Notable quotes
❝ You can decide today that your act of stupidity will not be wasted. 

Leave prison a better man, a better husband, a better father and 
a better member of your whanau. Make this terrible tragedy the 
turning point in your life ... I challenge you to do that.”

— Justice Williams sentences Cruz Mason Murray to three years and 
seven months imprisonment after he was found guilty of assaulting 
Bruce Coker and thereby committing manslaughter.

❝ When I finish school I want to be a lawyer because I want to take 
action for children. Especially for pregnant children. The biggest 
problem facing adolescent girls in Sierra Leone is pregnancy.”

— 15-year-old Fatmata from Sierra Leone as interviewed in England’s 
Guardian newspaper on International Day of the Girl. Fatmata’s 
sister became pregnant when aged 15 and had to drop out of school 
when the man paid bride price and married her.

❝ We’re a firm that likes to think outside the box and we thought 
‘how can we gain the attention of these quality candidates that 
we know are out there?’”

— C&F Legal associate director Andrew Shaw explains why his firm 
has advertised two senior lawyer roles with perks which include 
a $25,000 deposit on a home in Nelson.

❝ We are lawyers, we don’t throw stones.”
— Palestinian criminal lawyer Hassan Ajaj talks after images of him 

dressed in a suit and legal robe and kicking away an Israeli tear gas 
canister went viral. Israeli soldiers fired stun grenades and tear gas 
at Ajaj and a dozen members of the Palestinian Bar Association as 
they marched in a peaceful protest from Ramallah courthouse to 
a destination near an army checkpoint.

❝ I felt like I was hit with a hammer on my head. I was shocked to 
learn that, after I studied so hard to pass the test, the gate to success 
had opened up wide behind me.”

— Japanese lawyer and CEO of internet lawyer marketing company 
Bengo4.com Taichiro Motoe looks back on studying for a year to 
pass the old, extremely hard, Japanese bar exam and then seeing 
changes brought in which increased the number of people passing 
almost threefold.

❝ I really tire of people who just want to rip retailers off. Grow up. 
You are a menace. You have this [sense of] entitlement in that you 
think you can just rip people off.”

— The Waikato Times reports Judge Noel Cocurullo’s words to Pini Junior 
Martin in Hamilton District Court. Martin, who already had over 
80 convictions including 16 for various acts of theft, was appearing 
for sentence on charges of shoplifting, driving while disqualified 
and giving false details to a police officer.

❝ Liberty Common High School parent Mrs Tomi Grundvig announces 
she’s running for a seat on the Thompson School District Board of 
Education.”

— This is the Liberty Common High School Facebook post which was 
held by Administrative Law Judge Matthew Norwood to violate the 
State of Colorado’s Fair Campaign Practices Act.

“Obviously the more restrictive the tes-
tator seeks to make the gift, whether as 
to region or application, the greater the 
potential for an organisation to have dif-
ficulty in being able to apply that gift as 
instructed by the testator,” he says.

“Although the work of The Salvation Army 
is very varied and throughout New Zealand, 
the more restrictive the intended gifting, 
the more advisable it would be for either 
the testator or the solicitor to check with 
us to make sure that the conditions sought 
to be imposed won’t lead to any difficulty 
in the eventual application of the gift. We 
have people throughout New Zealand who 
have the knowledge and ability to deal with 
such inquiries.”

SPCA
A federated structure means the SPCA is 
46 separate organisations, and this means 
some care is needed. People needing to 
leave their bequest to the national body 
of the SPCA need to leave it to the Royal 
New Zealand SPCA. If they want it to go 
to a specific region, they need to give the 
name of the local SPCA they want it to go to.

The SPCA has also advised that people 
need to take care about how they express 
the purpose of their bequest because some-
times it may not be a viable project for the 
organisation to run.

Women’s Refuge New 
Zealand
Heather Newell says Women’s Refuge is a 
collective of independent refuges which are 
based regionally. The service is national. It 
therefore has no difficulty in dealing with 
bequests that might be for a specific region, 
or a specific purpose.

“However, of course, we would prefer 
bequests which are untagged or non-spe-
cific,” she says. “We do not know in the 
future whether a particular refuge will still 
exist, whether it will still have the same 
name, or whether the donor’s intentions 
are clear. In some of our regions there are 
two or more refuges. So our general rec-
ommendation to anyone inquiring is that 
they may wish to leave it to the national 
office but that the donation is used in a 
particular region. This seems fair as we 
don’t know now what the needs will be 
in that region in the future.”

Ms Newell says the first priority is to the 
donor: “It’s not up to us to specify how 
someone’s special gift is to be used.” ▪
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“Besides the noble art of getting things done, there is a nobler 
art of leaving things undone … the wisdom of life consists in 
the elimination of non-essentials” — Lin Yutang

In a similar vein, we’re reminded sometimes that “less is 
more” or as a Latin teacher declared to me “festina lente” 
... hasten slowly. Neither is a recipe for keeping it simple 
merely an ingredient.

Recently, I returned from six weeks work and travel in 
South East Asia. Despite a fairly full schedule, I felt free 
and in charge. There was less to think of, to take care of 
and few distractions. I returned home though to many 
commitments, to busyness and intrusions. In short – less 
space, more noise.

For a fortnight it felt like the place of constant overdrive 
that I “achieved” in my early thirties and for some years 
thereafter – a time when, with tremendous diligence, I 
ignored my “less is more” learning and my Latin master’s 
plea. Eventually there emerged a tipping point and with 
that a fear of what else might show up if I didn’t pay heed. 
I changed tack.

Being busy, living complicated lives is contagious. Yet, 
rarely does it serve any valuable, sustainable purpose. We 
mostly justify it, artfully selecting the benefits – often those 
of a material or unmet need type. We avoid undertaking 
a more honest cost-benefit, values inclusive or self-worth 
based evaluation. There is a cost to this “glossing over”.

Recognition
I quit legal practice 10 years ago. I did so less because of the 
long hours or pressure (I could have made other changes 
to address those), but more because I had other things I 
wanted to pursue. I remember, though, my astonishment 
– one might say recognition – at my children’s response. 
They were rapt. I had worried they would feel regret at Dad 
giving up the “perks” of law. They were chuffed, though, 

Keeping it simple
By Martin Wilson

that they would get to see more of me. 
In that profoundly grounding and heart-
felt moment I recognised the value in my 
choice of a new, more straightforward, time 
friendly path.

The far from simple life
Too much of everything, including too 
much complexity, too many “good” ideas, 
too many projects, too lacking in reality, 
too much people pleasing; eg, being the 
nice guy or the responsible one.

Or it might be too few boundaries, not 
enough planning nor sufficient downtime 
nor the addressing of tolerations (those 
countless task or commitments we justify, 
yet which are a burden and are not actually 
necessary; eg, the additional committee 
role).

A far from simple life is often charac-
terised by “could”, “should” or “I have to” 
laced language or behaviour. We know it 
and it’s revealed to us when we have time 
out and we feel the palpable relief of having 
much needed space. The contrast between 
the demands and frenetic pace and then 
the place in which they’re lifted reveals the 
gap between what is and what might be.

Underpinning much of the above is a 
lack of self-awareness and vulnerability. If 
we actually STOP and experience what’s 
going on, really feel it – then we get to see 
ourselves and the world through other more 
functional lenses. It ups the prospect of our 
making more life affirming choices. Choices 
which have at their heart a commitment 
to oneself first and foremost (self-ish as 
opposed to selfish), and which enable a 
simpler, healthier, more interdependent 
relationship between oneself and others.

Making a shift
For many, making a decision to simplify and 
then progressing towards that goal makes 
a good difference. Getting on that path – 
without undue emphasis on a particular 
destination but instead a beacon of sorts 
– is satisfying in itself.

There are at least four stepping stones 
to a simpler path. They are:

A strong personal foundation
I’ve written before about the importance of 
a strong personal foundation (See LawTalk 
821, 21 June 2013 pp 16). Suffice to say we 
need capacity and wherewithal for change. 
Much of that comes from addressing key 
personal foundation areas, the lack of which 
are the death knell for the simpler personal 
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or work life. Personal foundation areas which 
build momentum towards or contribute to 
a simpler personal or work life include:

 ▪ having stronger boundaries;
 ▪ eliminating “tolerations” (matters that 
are a recurring and unnecessary burden);

 ▪ ensuring all needs (psychological, emo-
tional and physiological) are met;

 ▪ having higher personal standards;
 ▪ choosing a positive and yet grounded 
outlook;

 ▪ identifying and aligning with core life 
values;

 ▪ being of high integrity; and
 ▪ developing good relationships, especially 
with key family members.

Good time (or self) management
Much has been written about time man-
agement. Surely good time management 
is the answer to a simpler experience? It 
has its place and yet many complain that 
it doesn’t work. Part of the problem is 
that much traditional time management 
focuses on managing time to please others, 
often paradoxically to prop up a need for 
self-approval. In contrast a more direct and 

functional focus on self-management – from which good 
time management may result – is preferable.

We benefit more from understanding and honouring 
those things that we value, are meaningful and important 
to us than forever seeking the ongoing stimulation of – 
sometimes addiction to – task or event “repetition” which 
much time management is about. It seeks to shorten the 
gap between events.

Time management can result in an endless chasing of the 
tail, demanding we be ever more organised and efficient 
to control external goings on. We only rarely succeed in 
this tiresome scramble. We invariably pay a price. Greater 
gains are made in returning to an inside out approach 
starting with what really matters to ourselves and to what 
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is within our control.
A problem for many is the To Do list. It may be a step in the 

right direction as a planning tool. Yet it can become master 
rather than servant. A sounder approach is to schedule.

First, review your To Do list. Quite ruthlessly decide 
what YOU must do, what you can delegate and what can 
you drop altogether; ie, typically what’s been on the list 
for a long time and ignored.

Secondly, take the items you will DO and schedule them 
in your diary. Decide how long they will take and then 
multiply that time by three. Yes, three. It’s a delight to 
under promise and over achieve, rather than the reverse. 
In the spare time that’s then available one gets to attend 
to other tasks; and to feel thoroughly on top of things. 
Life’s simpler.

Another time management tool to help simplify things 
is to combine activities, just as we might do when we’re 
gardening. This has all the benefits – all in one – of physical 
exercise, an improvement in your environment, a lift in 
spirit etc. Or a combined activity might involve chewing 
the fat with a colleague while walking to work rather than 
in between meetings.

Self and others
Much of our busyness and overly complicated personal 
and work lives is a result of having too many commit-
ments or obligations to others, often a product of valuing 
others without giving ourselves a healthier look in. We 
forget that we’re merely “a piece of the Continent, a part 
of the main”. We carry on at times as if we need to be the 
whole shebang.

To counter this with a more functional “dance” between 
ourselves and others:

 ▪ Lift one’s self awareness and be more vulnerable (Refer 
LawTalk 820, 7 June 2013, p 18). Self-awareness has one 
better appreciate one’s needs and aspirations. It supports 
more conscious, perspective driven choice making.

 ▪ Practice empathy towards oneself to counter the shame 
of not being enough, often showing up as over achiev-
ing or people pleasing. Professor Brene Brown of the 
University of Houston has raised awareness of the dis-
torted view many have of what is enough. We’re forever 
wanting and seeking more or better. There is a culture 
of scarcity, a belief that we don’t have enough, are not 
good enough, safe enough and so on.

 ▪ Learn how to avoid being overly self-absorbed or 
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consumed by others, but rather how 
to reside with flexibility and conscious 
choice on a continuum of self and other.

A final word on “self ” in the context of 
choosing a simpler path. Some suggest 
(Joan Didion, Carl Jung and Parker J Palmer) 
that keeping on nodding terms with who 
we used to be and who we could be will 
lessen the needlessly complex contest 
between frustration and satisfaction.

Principle and practicality over 
personality
Some of what gets in the way of the simpler 
path is being trapped in our personality and 
avoiding a more character based approach 
informed by time proven principles. It’s a 
hangover from many 20th century person-
ality driven self development programmes. 
From the 1990s Stephen Covey and others 
advocated a return to the more historically 
favoured character/principle approach pre-
ferred before the 20th century. Covey’s ideas 
include a focus on:

 ▪ growing one’s circle of influence (what’s 
within your ready control) rather than 
your circle of concern (what’s not); and

 ▪ what’s important and non urgent, more 
so than the urgent and/or unimportant.

Another aspect of this is to put greater 
emphasis – time and effort or application 
wise – on an integrity driven, as opposed 
to needs or wants heavy, life. This means 
having integrity be first and foremost, 
including being true to self and respectful 
of others – at the heart of which is being 
true to oneself first – and also focusing on 
what “works”; ie, is in and has integrity.

It’s about having an integrity focus as 
paramount and then secondly, but impor-
tantly, getting one’s needs met. These are 
about one’s functionality and getting one’s 
legitimate needs met, so that one has the 
wherewithal to act with integrity.

Finally, one has a smaller space or focus 
left over for satisfying wants, including 
desires, comforts, maybe the frivolous. 
This approach might seem old hat – and 
yet it works.

Other principle driven practices are to 
focus on:

 ▪ the why (the purpose or the point of) to 
drive the where to, the how and the what 
for our goals and actions; and

 ▪ being mindful and present; in essence to 
focus in a particular way – formally or 
informally – in the present, on purpose 
and non judgementally.

Practising Well
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Choose harmony
An idea gaining traction is to choose work/
life harmony over work/life balance.

Many find the latter impossible, the 
former more achievable. It involves an 
interplay between core components of life 
and work; for example, physical, financial, 
mental, spiritual and relational.

Instead of pursuing balance as the ulti-
mate goal, we focus on these core com-
ponents, but give greater focus to what is 
most important at any one time – bearing in 
mind the twists and turns one experiences 
in work/life. However, our greater focus on 
any one component MUST be finite, and 
we must communicate to others we are 
in relationship with what we anticipate 
is next.

This emphasis is on what is harmoni-
ous (a very real interplay between life’s 
components, giving greater emphasis to 
what is important and values driven as 
life unfolds). It’s rather like the harmony 
aimed for by an orchestra or choir or the 
way in which a well engineered machine 
relates to and adapts to its environment to 
ensure integrity and optimal performance. 
Even more evolved than work/life harmony 
are the ideas put forward by David Whyte 
on work/life integration described well in 
The Three Marriages: Reimagining Work, Self 
and Relationship.

Principle is fine but we need to ground 
it. Ways in which we can do so are:

 ▪ To plan – and to have planning be as 
regular and consistent as many self-
care daily activities. It brings the future 
into the present and with that we have 
more control and a better shot at having 
things be simpler, more certain. Many 
plan daily or undertake longer term 
planning. Weekly planning done at the 
end of the week for the coming week is 
valuable too.

 ▪ To replace old unhelpful habits with 
better ones (Refer LawTalk 846, 18 July 
2014, p 20).

 ▪ To cut out projects or responsibilities – 
often a should, could, want or toleration 
– that is not required. By not required, 
I mean things that are in the “wish for” 
category, are past their use by date or 
simply there because we feel we have 
to pursue them.

 ▪ To eliminate, delegate or systemise time 
consuming or inefficient tasks or pro-
cesses.

 ▪ To schedule the To Do list.

Actionstep has everything you need to 
run a modern law practice

TRUST ACCOUNTING - 
SORTED!

Secure, Online, Easy to Use

No Double-Data Entry

Electronic Bank Reconciliation

Reports for Law Society Reviews

 ▪ In shared aim relationships – such as that of professional 
and client – to counter a tendency for a client to shut 
down or the professional to hide behind expertise or 
jargon by having the communication more open. Open 
questions help in this regard and with greater transpar-
ency comes an ability to make the way forward simpler, 
more straightforward.

 ▪ To actively “clean sweep” all the clutter and bother from 
one’s life and work.

 ▪ To schedule time daily for oneself – as if you were your 
own client – and to have yourself be accountable to 
(but supported, too) by both yourself and someone else.

Conclusion
In my usual, somewhat indulgent way, I have written far 
more than is necessary, forever caught up in the need to 
describe fully and in a less than straightforward way. I can 
at least conclude with something simple and contrasting 
to illustrate my message, a statement that captures an 
essential ingredient and perhaps the paradox of living 
and working simply. ▪

“Life is so short. We should all move more slowly” — Thich 
Nhat Hanh

martin Wilson is the principal of Selfmade Coaching (www.
selfmade.co.nz). His experience includes 24 years in legal practice, 
partnership in a large commercial law firm, 11 years running his 
own commercial law practice, and a period as Group Manager 
Communications and Human Resources for a large government 
agency. He has been a professional coach since 2001. He is a 
past director of the Australasian arm of the International Coach 
Federation. Martin works with leaders, managers and profes-
sionals in both the public and private sectors.
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Law Reform

The New Zealand Law Society has welcomed the govern-
ment’s review of family violence legislation and supports 
initiatives to address domestic violence, but believes the 
scope of the discussion should be broader to include anal-
ysis of all relevant laws.

In its submission on the Family Violence Review dis-
cussion document, released in August by Justice Minister 
Amy Adams, the Law Society says a more comprehensive 
and interdisciplinary review was preferable.

This would involve a review of the Domestic Violence 
Act 1995 and related legislation including the Care of Chil-
dren Act 2004; Children, Young Persons, and Their Families 
Act 1989; Legal Services Act 2011; Victims’ Orders Against 
Violent Offenders Act 2014; Criminal Procedure (Transfer 
of Information) Regulations 2013 and any other relevant 
regulations, to ensure consistency.

Further, the discussion document leaves the recent 
family justice reforms, eligibility for legal aid, Prosecution 
Guidelines and funding for support services outside the 
scope of review. The Law Society says that these aspects 
of the fight to reduce family violence are essential to any 
considered review of the legislation, and it is “unfortunate 
they have been excluded from the current review”.

“In particular, eligibility for legal aid is outside the scope 
of review but is a significant barrier for many victims of 
domestic violence.”

Overall, the Law Society considers that legislation already 
in place to protect victims of domestic violence is adequate, 
although amendments in some areas are recommended.

“The Law Society does not consider that creation of 
a standalone family violence offence, or class of family 
violence offences, as suggested in the discussion docu-
ment, is necessary.”

Victim safety could also be improved by better co-or-
dination of services and responses when complaints are 
laid, and increased information sharing between agencies.

One example of an improved response could involve imple-
menting a policy of mandatory investigation by the Minis-
try of Social Development where there are more than two 
instances of domestic violence notified within six months.

“Any initiatives that will reduce the incidences of domes-
tic violence and break the cycle of violence are welcomed,” 
the Law Society submission says.

But while the Law Society recognises that amendments 
to laws can lead social change, it considers that the “high 
rate of domestic violence in New Zealand requires more 
than an improved legal response”.

“Ultimately it requires a shift away from a culture where 
domestic violence is tolerated.” ▪

Clauses in the Employment Standards Legislation Bill which 
are intended to prohibit “zero hours” contracts are unclear 
and appear to enable zero hours contracts, subject to a 
requirement to pay compensation to the employee, the 
New Zealand Law Society says.

In a submission on the bill to the Transport and Industrial 
Relations Committee, the Law Society says the Explana-
tory Note and public statements suggest that zero hours 
contacts are to be prohibited.

However, in none of the proposed sections is there a 
prohibition on “zero hours” contracts. In fact, such contracts 
are enabled because, as there may be no minimum hours 
of work agreed, the hours of work may be zero, it says.

Further, a proposed section says all work performed 
under the employment agreement may be performed under 
an “availability provision” – including where there are no 
agreed minimum hours of work at all.

The Law Society says it rests on a “questionable inter-
pretation” of s 65(2)(a)(iv) of the Act that “an indication 
of the arrangements relating to the times the employee 
is to work” can include the position where there are no 
arrangements at all relating to the times the employee is 
to work other than employer discretion.

The Law Society recommends that the bill includes 
a preliminary purpose section to explain the intention 
behind the “agreed hours of work” provisions and to clarify 
whether zero hours contracts are prohibited or enabled 
subject to minimum requirements to protect employees.

Considering another aspect of the bill, the Law Society 
submission says it is concerned that the application of 
the civil standard of proof for pecuniary penalties and 
banning orders is inappropriate.

“In principle, while it may be appropriate that declara-
tions of breaches of employment standards and compen-
sation orders may be made on the balance of probabilities 
standard, a civil penalty such as a pecuniary penalty, or 
banning order should not be imposed on a balance of 
probabilities, and the protections available to criminal 
defendants ought to be available.”

The Law Society recommends that pecuniary penalties 
and banning orders should only be available on proof 
beyond reasonable doubt of the breach of employment 
standards. ▪
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In response to the Christchurch Earthquakes and the Pike River Coal Mine 
tragedy, the New Zealand Law Society has serious reservations about the 
feasibility of an inquiry into Parliament’s legislative response to future 
national emergencies.

The inquiry, which is being carried out by the Regulations Review Com-
mittee, aims “to provide a framework to legislate the powers necessary 
for recovery after the lifting of a state of national emergency”.

The Law Society says the inquiry’s terms of reference, and the issues 
they give rise to, are unworkably broad for the current inquiry.

The terms of reference encompass a wide variety of emergencies and 
natural disasters. The interim report refers to 19 different types of emergency 
plus an omnibus category of undefined or broadly defined emergencies.

Sectoral rather than a generic approach to legislation dealing with 
national emergencies is more appropriate and feasible, Sir Geoffrey Palmer 
QC told the select committee hearing. Sir Geoffrey represented the Law 
Society with James Wilding.

“It would be very difficult for generic legislation to cover the wide range 
of differing types of emergencies,” Sir Geoffrey said.

Delegation of broad powers that intrude on established rights is undesira-
ble, except where justified by the particular circumstances, Mr Wilding said.

He said the inquiry needs to take into account a range of material. 
This includes the Law Commission’s 1991 Final Report on Emergencies, 
overseas models, existing legislation such as the Canterbury Earthquake 
Recovery Act 2011 and the issues it gave rise to, the Government’s proposed 
new system for the emergency management of buildings, and practical 
problems with emergency management, which became apparent during 
the Pike River Coal Mine tragedy.

“In the context of the Christchurch earthquakes and the Pike River 

Law Reform

The Law Society recently filed submis-
sions on:

 ▪ Employment Standards Legislation Bill;
 ▪ Health Practitioners (Replacement 
of Statutory References to Medical 
Practitioners) Bill;

 ▪ Family Violence Review (Strengthen-
ing NZ’s legislative response to family 
violence discussion document);

 ▪ Tax: Closely held company taxation 
issues – Officials’ Issues Paper;

 ▪ Tax: Loss grouping and imputation 
credits – Officials’ Issues Paper;

 ▪ Child Protection (Child Sex Offender 
Register) Bill; and

 ▪ United Nations Convention on the 
Rights of the Child, 5th periodic review: 
submission to the UN Committee in 
relation to the New Zealand Govern-
ment Report 2015.

The submissions are available 
at www.lawsociety.org.nz/news-
and-communications/law-reform-
submissions.
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Coal Mine tragedy, having governing emergency legisla-
tion would have been unlikely to have made a significant 
difference to the immediate emergency outcome.

“Gains may have been made from there having been 
better training, including cross-agency, and more resources. 
None of that is intended to detract from the heroic efforts 
of many.

“In Christchurch emergency legislation was necessary, 
and was able to be put in place swiftly. Issues stem from 
its longevity and the limited review of it and decisions 
made pursuant to it,” Mr Wilding said.

Some communities, for example in the east, are still 
badly affected. Health and some other long-term issues 
need addressing. Such issues should be identified and 
responded to at an early stage in a recovery.

The Law Society answered detailed questions on its 
submission and will provide the committee with further 
information. ▪

Recent 
Submissions

For a video link showing Sir Geoffrey speaking on the Law Society’s submission, visit 
youtu.be/7ZXCMCx4xxo
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The Trans-Pacific Partnership agreement was recently con-
cluded after long and involved negotiations. The agreement 
is between Australia, Brunei Darussalam, Canada, Chile, 
Japan, Malaysia, Mexico, New Zealand, Peru, Singapore 
and the United States. Although the terms of the agree-
ment have been agreed, each participating country will 
still need to ratify the agreement.

The negotiations have been controversial, not least 
because they were conducted in secret. The intellectual 
property chapter from the agreement was initially made 
available via WikiLeaks and has now been officially released 
to the public.

The most important negotiating point for New Zealand, 
and the cause of considerable disappointment to many 
people, has been in relation to access to markets for dairy 
products. Most commentators agree that the gains are 
significant, but nowhere near to the extent they would 
have liked.

As the negotiations progressed, various intellectual 
property issues came to the fore and generated some 
controversy.

The most significant of these has been the extension of 
the copyright term from 50 to 70 years from the death of 
the author of the copyright work. That extension will no 
doubt increase costs for New Zealanders in some measure 
in the future.

Section F of the Intellectual Property chapter of the 
agreement relates to patents and the protection of data 
relating to agricultural and pharmaceutical products. These 
aspects, too, have caused concern in some quarters.

For many, a longer patent term or an increased period 
of protection for data submitted for regulatory approval 
purposes means an increase in costs, particularly for some 
pharmaceuticals, to the detriment of the New Zealand 
public and the benefit typically of overseas pharmaceu-
tical companies.

How drastic?
But how drastic are the proposed changes to New Zea-
land’s patent laws?

New Zealand has only recently reformed its patent 
legislation. The new Patents Act 2013 came into force in 
September 2014.

The old Patents Act 1953 had become increasingly non-
aligned with the patent laws of most other countries. The 
changes brought about under the new act were long overdue 
and elevated New Zealand’s patent law to international 
standards in many respects.

The maximum term of a patent is 20 years from the filing 

The TPP and patents in NZ
By Greg Lynch

date of the application for the patent. Following the 1994 
TRIPS (Trade-Related Aspects of Intellectual Property Rights) 
Agreement, World Trade Organisation member states were 
required to ensure they provided a 20-year patent term.

Until that time, the term of a patent provided under New 
Zealand law was 16 years. However, there was provision 
in the law at that time for the term of a patent relating to 
a pharmaceutical product to be extended by a maximum 
of 10 years.

The rationale for this provision was that the length of time 
taken to obtain marketing approval for a pharmaceutical 
product dramatically cuts into the lifetime of the patent 
covering the product such that a considerably shortened 
period was available for the patent owner to benefit from 
market exclusivity. At the same time that the term of a 
patent in New Zealand was amended from 16 to 20 years, 
the ability to request an extension of the term of a phar-
maceutical patent was abolished.

The United States, Europe, Australia, Israel, Japan, Korea 
and Singapore all provide extensions of patent term (typi-
cally up to five years) for pharmaceutical patents. Notably, 
several Asian countries do not (including China), nor does 
Canada which has a strong generic pharmaceutical industry.

Term extension
Now, under the Trans-Pacific Partnership agreement, all 12 
countries are obligated to provide the ability for the term 
of a pharmaceutical patent to be extended. The relevant 
clause of the agreement states:

“With respect to a pharmaceutical product that is subject 
to a patent, each Party shall make available an adjustment 
of the patent term to compensate the patent owner for 
unreasonable curtailment of the effective patent term as 
a result of the marketing approval process.”

There is no stipulation of the period of extension that 
must be provided. However, a maximum extension of 
five years is most likely.

There is little debate that this change will mean an 
increase in the cost of some pharmaceuticals for New 
Zealanders. The flip side argued by proponents of a stronger 
patent system for pharmaceuticals is that a wider range 
of pharmaceutical products will be available to New Zea-
landers.

At present, there are medicines on the market in Aus-
tralia that are not available to New Zealanders. Whether 
that is due, at least in part, to the availability of patent 
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As this year rapidly draws to a close it is a good time to check that your 
CPD plan and record (CPDPR) is up to date and to consider your progress 
towards making your 2015-16 CPD declaration.

CPD declarations can be done at any time. To make your declaration 
you must have completed the required hours of CPD activities (usually 10) 
and created and maintained a CPDPR. The CPDPR document is an ongoing 
record of your: learning needs; attended activities and, most importantly, 
your professional reflection on your current and future learning needs. 
All lawyers must maintain a CPDPR and complete a declaration.

Making your declaration
Declarations are made online in the Law Society’s Register. You will need 
your user ID and password to log in. You must complete your declaration 
personally. To complete your online declaration visit the Law Society’s 
website.

A link to the CPD Rules and a range of support resources can also be 
found on the website at www.lawsociety.org.nz/cpd. If you have any queries 
about the CPD scheme, making declarations or maintaining a CPDPR 
please email Ken Trass at ken.trass@lawsociety.org.nz or phone 0800 22 
30 30 during normal office hours. ▪

Ken Trass is the New Zealand Law Society’s Professional Development Manager.

2015/16 CPD declarations
By Ken Trass

term extensions in Australia, but not in 
New Zealand, is not so clear. Empirical 
evidence that would help clarify this is 
hard to come by.

There are at least two other, less signifi-
cant, changes that will be required to New 
Zealand’s patent law.

One relates to the adjustment of the term 
of a patent if there has been an unreasona-
ble delay in the patent examination process 
at the patent office. The other relates to 
wider circumstances under which a grace 
period (12 months) will apply for public 
disclosure by an inventor of an invention 
before filing a patent application.

A review of all clauses of the Intellectual 
Property chapter of the agreement that 
relate to patents shows that not many 
amendments to the Patents Act 2013 are 
needed. Our patent law is, all things con-
sidered, in pretty good shape. ▪

Greg Lynch is an intellectual property law spe-
cialist. He is a lawyer in New Zealand and a 
registered patent attorney in New Zealand and 
Australia. Greg is a partner at Catalyst Intellectual 
Property in Wellington.

For more information visit: 
www.law.auckland.ac.nz/2016lawcourses

or email: 
postgradlaw@auckland.ac.nz

or visit us on Facebook: 
www.facebook.com/akllawschool

The Auckland Law School’s 
postgraduate programme has been 
structured to ensure maximum 
flexibility. You can start your courses 
at any time during the academic year. 
Courses are offered both in 30 point 
format (36 teaching hours and 12,500 
word research paper for assessment) 
and in 15 point format (essentially half 
the workload). We schedule courses 
in a variety of ways – early evenings, 
intensive 3 or 5 day courses, and 
some scheduled on Saturdays.

Stand out 
with an 

LLM Enrolments now open for 2016. 

Climate Change Law 
30 points

Corporate Governance  
30 points

Counterterrorism  
and Constitutionalism  
15 points

Torture and Disappearances 
in International Human Rights 
Law and Practice 30 points

International & 
Comparative Copyright 
Law 30 points

Selected Topics in Law 
of Evidence and Criminal 
Procedure 15 points

Data Privacy and  
the Law 15 points

WTO Dispute Resolution  
30 points

Iwi Governance  
30 points

Equality and Discrimination  
30 points
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“The UN was not created to take mankind to heaven, but 
to save humanity from hell”. — Dag Hammarskjold, Sec-
retary-General, United Nations, 1953-1961

These words are inscribed on one of the walls of the 
United Nations (UN) building in New York. They encapsulate 
the raison d’etre of the organisation; it was not established 
as a panacea for all the world’s ills but without it, the 
descent into inhumanity would be rapid.

New Zealand was elected to the UN Security Council for 
the fourth time in October 2014, our previous memberships 
being in 1954-1955, 1966 and 1993-1994.

The Security Council is a 15-member body that deals 
with threats to international peace and security. It has 
five Permanent Members (the United States, the United 
Kingdom, France, Russian Federation and China) and 10 
members which are elected for two-year terms.

New Zealand sought membership of the Security Council 
for a number of reasons, chief of which were:

 ▪ it was healthy for the body to have a rotation of members;
 ▪ it demonstrated our commitment to the principles of 
the UN; and

 ▪ it was an opportunity for New Zealand to participate in 
the highest decision-making body of the UN.

Membership of the Security Council involves a significant 
commitment from each of its member states. Membership, 
particularly where the member seeks to make a substan-
tial contribution, carries a considerable burden and has 
its challenges.

Attaining membership
The process of attaining membership is daunting. Coun-
tries put themselves forward for the vacancies available 
and a country must obtain votes from two-thirds of the 
member states present and voting at the relevant General 
Assembly session in order to secure a seat.

If no candidate receives the required number of votes in 

Making a difference
New Zealand at the Security 
Council and a lawyer at the helm

Gerard van Bohemen, who holds a New Zealand practising 
certificate, is New Zealand’s Permanent Representative to 
the United Nations. Pam Davidson caught up with him in 
New York and talked to him about our election to the Security 
Council, what the Council does and what contribution we 
hope to make in our two-year term on it.

the first round (a minimum of 129, if all 193 
members of the General Assembly vote), 
further rounds of voting are held until a 
candidate receives the required majority.

In 1992, for instance, New Zealand was 
successful in receiving the required number 
of votes only in the third round of voting. 
In the most recent election, New Zealand 
succeeded in the first round of voting by 
receiving 145 votes, comfortably exceeding 
the minimum of 129. That was an excellent 
result in a contest against two powerful 
countries (Spain and Turkey).

Our term began on 1 January 2015 and 
will end on 31 December 2016.

The Security Council’s mandate is focused 
on the maintenance of international peace 
and security.

The Council has a formidable agenda. 
Currently, the crises that it has been dealing 
with have arisen from intra-state conflict 
rather than conflicts between sovereign 
nations. Examples are the civil wars in 
Yemen, Libya, South Sudan and, most 
prominently, Syria.

On 30 September 2015, in a speech to the 
Security Council that was widely reported 
in the press, Minister of Foreign Affairs 
Murray McCully put New Zealand’s posi-
tion on the Syrian and other Middle East 
conflicts forcefully and robustly, lament-
ing the “dysfunction and mistrust that has 
characterised [the] Council’s performance 
on Syria and too many of the conflicts that 
rage in the region”.1

A key part of the problem is that the Coun-
cil is effective only when the Permanent 

Gerard van Bohemen

Members are prepared to work together or at least not 
to oppose each other. The four vetoes cast on proposed 
resolutions on Syria exemplify the problem.

The Security Council has not always considered that 
intra-state conflicts were within its purview. In the past, 
the thinking was that these were issues for the states 
themselves to resolve.

International threat
Since the 1990s, however, civil war has been regarded as 
a threat to international security. New Zealand’s view has 
also been that the UN has a responsibility to intervene to 
protect civilians where there is serious concern over how 
countries treat their own citizens.

The Security Council, unfortunately, has limited powers 
to act. It can make statements, it can impose sanctions 
(such as imposing travel bans and freezing assets) and it 
can authorise peace-keeping operations. The latter can be 
problematic and expensive.

In most cases, the UN responds to threats to civilians by 
interposing itself between the aggressor and the innocent 
parties but as has been seen, for instance, in the massacre 
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of Bosnian Muslims in Srebrenica in July 
1995, that has not always been effective to 
protect innocent civilians.2

It can also authorise member states to 
take enforcement action – as happened, for 
example when it authorised the interven-
tion in Afghanistan. But the Council has no 
troops or resources of its own. It depends on 
the willingness of member states to make 
troops available to serve, either under the 
UN’s Blue Helmets or as “Green Helmets” 
operating under a Council authorisation.

Substantial expertise
Gerard van Bohemen, our Permanent Rep-
resentative, assumed his role in early May 
2015. A Deputy Secretary of the Ministry 
of Foreign Affairs and Trade responsible 
for multilateral and legal affairs, he has 
substantial experience and expertise in 
international law.

He joined the Ministry on graduation from 
Victoria University where he came under 
the tutelage of two renowned experts in 
international law. Gerard credits Sir Kenneth 
Keith and the late Professor Quentin Quen-
tin-Baxter for setting him on his career path.

This is Gerard’s third stint in New York. 
He served with the New Zealand Mission 
from 1983 to 1986 and again from 1992-
1994 (the last time New Zealand was on 
the Security Council).

In his varied career, he has also been 
a Whaling Commissioner (New Zealand’s 
representative on the International Whaling 
Commission), New Zealand’s representative 

at meetings of the Antarctic Treaty system 
and took a leading role in negotiating the 
international convention to regulate high 
seas fishing in the South Pacific Ocean.

He has also spent 13 years in private prac-
tice over the course of his career – over two 
years at Russell McVeagh before coming 
back to New York as Deputy Permanent 
Representative for New Zealand’s term 
on the Council in 1993-94, nine years at 
Buddle Findlay (eight as a partner) and a 
year at Chen Palmer, doing a wide variety 
of work including resource management 
and commercial litigation and appearing 
twice at the Privy Council, as well as in the 
Environment Court, High Court and Court 
of Appeal. Gerard rejoined the Ministry in 
2005 as Director of the Legal Division before 
becoming Deputy Secretary in 2010

There is a strong tradition of lawyers 
leading the New Zealand Mission in New 
York. Previous Permanent Representatives 
include Colin Keating, Don MacKay and Jim 
McLay, all New Zealand lawyers.

Positive difference
New Zealand seeks to make a positive dif-
ference. In its previous term on the Secu-
rity Council, New Zealand was noted for 
calling attention to the killing of civilians 
in Rwanda in 1994.

This time round, as has been seen, New 
Zealand has used its membership to provide 
a strong and principled voice on the Syrian 
conflict. Also, while New Zealand held the 
Presidency of the Security Council in July 

2015, it made deliberate efforts to change 
the dynamics of the process of interaction 
between members and to introduce a more 
business-like approach to the work of the 
Council.3

A further innovation introduced by 
Gerard during New Zealand’s Presidency, 
and now adopted by other members, is 
for each new Presidency to begin with a 
breakfast meeting of all the ambassadors. 
New Zealand will hold the Presidency again 
in September 2016.

There is little doubt that the New Zealand 
team will work hard through its term on 
the Security Council to ensure that New 
Zealand makes a real contribution to the 
body that rose from the ruins of the Second 
World War and which, 70 years later, contin-
ues to be the only body with international 
backing that can, as Dag Hammarskjold 
put it, stand between humanity and hell. ▪

Pam Davidson is a barrister specialising in tax 
matters. She practises at Lambton Chambers 
in Wellington and is a former President of the 
Wellington District Law Society.

1 The full text of the speech can be found on 
www.beehive.govt.nz.

2 The official UN report on the fall of 
Srebrenica and the mass execution of 
unarmed Bosnian Muslim boys and men 
can be found at www.un.org/en/ga/search/
view_doc.asp?symbol=A/54/549.

3 The Presidency of the Security Council is 
rotated among members and each member 
holds it for one month.
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What was fair in London in the 1700s? 
Insurance contracts were not fair: one party 
had more information than the other. If 
allowed to continue, this imbalance could 
have damaged the confidence in London’s 
fledgling insurance market so the English 
courts intervened, giving insurers special 
protection “because the underwriters know 
nothing and the assured knows everything”.

Insurance contracts are contracts of 
utmost good faith. In New Zealand, this 
means customers must disclose all material 
facts to their insurer prior to the insurance 
contract being formed or renewed.

Twenty-first century financial markets 
continue to struggle with information 
asymmetry but the perception of what is 
fair has changed.

Now, insurers must make disclosure to 
their customers. Customers must be given 
details of the insurer’s financial strength 
rating and any standard-form consumer 

Clash of culture: 
good faith versus fair dealing
By Rebecca Sellers and Luke Leybourne

Insurers must take great care to explain to customers the 
impact of the duty of utmost good faith. But how effective 
is that communication in the sea of other disclosure?

The lesson from overseas is that New Zealand insurance 
law may have to hurry to catch up: globally, the regulators 
and ombudsmen now control the rules of the game.

Disclosure in New Zealand
The doctrine of utmost good faith imposes a duty on a 
customer to disclose all material facts which are, or ought 
to be, known to him or her and are material to the for-
mation of the contract. The test for materiality centres 
on the prudent insurer and whether the customer’s fail-
ure to disclose a fact might have influenced the insurer’s 
assessment of the risk.

There are two traps for the unwary New Zealand cus-
tomer: failing to make any disclosure or making a mis-
representation by disclosing incorrect or incomplete 
information.

The common law remedy for breaching the duty of utmost 
good faith is that the contract is void ab initio – that is, it 
is as if the contract never existed. In our view, statutes 
modifying the common law position have not produced 
“transparency” for any customer or insurer considering 
remedies.

For most insurance contracts, the remedy for a misrep-
resentation is cancellation under the Contractual Remedies 
Act 1979. However, the circumstances where life insurance 
contracts can be cancelled are limited by the Insurance 
Law Reform Act 1977. The Contractual Remedies Act does 
not apply to marine insurance where the remedy for mis-
representation is still avoidance.

Commentators generally accept that the Contractual 
Remedies Act does not apply to circumstances of non-dis-
closure, so the remedy will also be avoidance.

If you think this seems confusing, that’s because it is. 
Luckily, the Contractual Remedies Act preserves the prin-
ciple of party autonomy: provided the parties expressly 
devise their own remedies or stipulate the consequences 
for breaching the duty of utmost good faith (which usually 
they do), the legislated remedies do not apply.

Reform
The principles of utmost good faith were consistent across 
Commonwealth countries, but New Zealand is now an 
outlier.

Rebecca Sellers

Luke Leybourne

policy must have “transparent” terms. Depending on the 
type of insurance, the customer may also receive a product 
disclosure statement and a disclosure statement about 
the person recommending the insurance.

The Financial Markets Authority has wide new powers to 
ensure that insurers deal fairly under the Financial Markets 
Conduct Act 2013 (FMC Act).

Misleading conduct prohibited
Prohibitions include conduct that is misleading or decep-
tive and conduct that is liable to mislead the public about 
the nature, characteristics, suitability for a purpose, or 
quantity of insurance.

A customer could be forgiven for thinking the duty of 
disclosure lies primarily with the insurer – not the insured. 
But the duty to disclose material facts remains firmly with 
the customer and the remedies for non-disclosure favour 
the insurer.

What happens when FMC Act’s “fair dealing” meets 
insurance law designed to protect an eighteenth century 
London underwriter?

The FMC Act’s fair dealing provisions are wide and backed 
by little guidance. How will the Financial Markets Author-
ity use their new fair dealing powers to change conduct? 
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NZI and Lumley have come together to create a  
new force in liability underwriting.

Leveraging the best of both businesses, NZI Liability’s industry-leading  
underwriting team delivers smarter, bolder insurance solutions to a wide range  

of New Zealand businesses – from private start-ups to listed entities,  
across a variety of industries and professions, including legal.

Our liability insurance solutions are backed by our proactive claims team,  
enabling our customers to trade with confidence.

To request a liability insurance quote from NZI Liability, please talk to your insurance broker.

To find out more, check out our suite of products at nzi.co.nz

Liability:NZI
smarter, boldersolutions.

NZ6250 NZI Liability launch_Law Talk_HPH ad.indd   1 14/10/15   1:45 pm

Australia led the reform with the Insurance Contracts 
Act 1984 (Cth). Australian insurers cannot rely on the duty 
of disclosure in consumer cases unless the insurer asks 
the customer specific questions and avoidance is limited 
to circumstances of fraud.

In the United Kingdom (UK), the Consumer Insurance 
(Disclosure and Representations) Act 2012 abolished the 
duty of disclosure for consumers and modified the remedies 
for misrepresentation, limiting the remedy of avoidance 
to circumstances of dishonesty.

A New Zealand Insurance Contracts Act was supposed to 
be part of the regulatory reform that produced the FMC Act 
and other financial markets legislation. However, insurance 
law remains in abeyance while the other parts of our new 
financial markets regime have been set up.

The lesson from the UK is that the law may be forced to 
follow market practice. The catalysts for change in the UK 
were legion but none more so than a number of Financial 
Services Ombudsman (FSO) decisions.

The FSO has a statutory discretion to make determina-
tions based on justice in each individual case and is not 
bound by precedent. As a result, the FSO’s decisions on the 
duty of disclosure ranged from the traditional prudential 
insurer test to something less stringent. In many situations 
the FSO held that the non-disclosure relied upon by the 

insurer was based on improper inferences, or that despite 
non-disclosure, other mitigating factors were present.

In New Zealand, Dispute Resolution Providers such as 
the Insurance & Savings Ombudsman (ISO) have been 
part of the statutory regulatory framework since 2008. 
The ISO makes decisions by reference to what is fair and 
reasonable in all the circumstances but will have regard 
to any applicable rule of law, such as utmost good faith.

Some change is also coming from within the insurance 
industry. The Insurance Council of New Zealand Fair Insur-
ance Code (Code) will come into effect on 1 January 2016.

The Code does not ban general insurers from cancelling 
policies for non-disclosure. It requires general insurers 
to act “reasonably” when deciding whether to cancel a 
policy. It is arguable that this requirement introduces more 
uncertainty, as what is reasonable for an insurer may be 
to rely on its legal rights. This may not align with a cus-
tomer’s expectations of reasonableness.

Life and health insurers are not bound by the Code, so the 
New Zealand market will remain with one foot in the 18th 
century while nervously eyeing the 21st century regulator. ▪

rebecca Sellers is special counsel at EY Law and is the convenor 
of the New Zealand Law Society’s Commercial and Business Law 
Committee. Luke Leybourne is a solicitor with EY Law.
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Urgent Family Court 
applications
Family Courts will provide a national ser-
vice for urgent applications over the Christ-
mas and New Year holiday period. Urgent 
applications will all be dealt with via the 
National eDuty platform. Court staff and 
duty judges have been allocated to deal 
with applications on the following days:

M O N T U E W E D T H U F R I
24 Dec Closed

Closed 29 Dec 30 Dec 31 Dec Closed
Closed 5 Jan 6 Jan 7 Jan 8 Jan

All urgent Family Court applications are 
required to be submitted to the registry 
by 2pm on the days above in order for 
them to be processed. Any applications 
received after that time will be considered 
the following day.

Arrest courts
The District Court Rules allow for arrest 
courts to be held over the Christmas and 
New Year holiday period as required. 
Arrangements will be made locally by 
individual courts to process arrests over 
the holiday period. All courts have emer-
gency contacts available.

Normal operating procedures for all mat-
ters in all courts will resume from Monday 
11 January 2015.

Electronically monitored 
bail applications
The following provides for the time frames 
for filing and processing of EM Bail applica-
tions before and after the Christmas break.

The Department of Corrections Electron-
ically Monitored Bail Team have confirmed 
the dates for the filing and processing of 
EM Bail applications as follows:

 ▪ The last date for filing Electronically 
Monitored Bail applications to be heard 
this year will be Friday 4 December 2015, 
making the final day for Electronically 
Monitored Bail hearings to be heard on 
Monday 21 December 2015.

 ▪ The first date for hearings of any existing 
Electronically Monitored Bail applica-
tions adjourned from 2015 into the New 

Year will be from Tuesday, 5 January 2016.
 ▪ The first date for hearing new applica-
tions filed in 2016 scheduled to be heard 
on Tuesday 19 January 2016 will need to 
have been filed in court and received by 
the Electronically Monitored Bail Team 
by Tuesday 5 January 2016.

If there are any queries regarding the above 
time frames, please don›t hesitate to contact 
the Electronically Monitored Bail Team, on 
0800EMBAIL.

Higher Courts
Supreme Court
Close: 3pm, Thursday 24 December
Open: 9am, Monday 11 January

Court of Appeal
Close: 3pm, Thursday 24 December
Open: 9am, Tuesday 5 January

High Court
Auckland, Blenheim, Christchurch, Dun-
edin, Gisborne, Greymouth, Hamilton, 
Invercargill, Masterton, Napier, Nelson, 
New Plymouth, Palmerston North, Rotorua, 
Tauranga, Timaru, Wellington, Whanganui, 
Whangarei
Close: 5pm, Wednesday 23 December
Open: 9am, Tuesday 5 January

District Courts
Auckland, Blenheim, Christchurch, Dun-
edin, Gisborne, Hamilton, Hastings, 
Hutt Valley, Invercargill, Kaikohe, Levin, 
Manukau, Masterton, Napier, Nelson, New 
Plymouth, North Shore, Palmerston North, 
Papakura, Porirua, Queenstown, Rotorua, 
Tauranga, Thames, Timaru, Waitakere, 
Wellington, Whakatane, Whanganui, 
Whangarei
Close: 3pm, Thursday 24 December
Open: 9am, Tuesday 5 January

Greymouth
Close: 3pm, Thursday 24 December
Open: 9am, Wednesday 6 January

Alexandra, Ashburton, Dannevirke, Gore, 
Hawera, Huntly, Kaitaia, Morrinsville, 
Pukekohe, Taihape, Taumarunui, Taupo, 

Tokoroa, Wairoa, Westport
Close: 3pm, Thursday 24 December
Open: 9am, Monday 11 January

The following courts are Hearing Courts. They 
will not be open over the Christmas and New 
Year’s period, and will resume hearings as 
rostered in the New Year:

Chatham Islands, Dargaville, Kaikoura, 
Marton, Oamaru, Opotiki, Ruatoria, Te 
Awamutu, Te Kuiti, Waihi, Waipukurau

Special Jurisdictions
All Employment and Environment 
Courts
Close: 3pm, Thursday 24 December
Open: 9am, Tuesday 5 January

Māori Land Courts
Close: 3pm, Thursday 24 December
Open: 9am, Tuesday 5 January

Coronial Services
Close: 3pm, Thursday 24 December
Open: 9am, Tuesday 5 January
The National Initial Investigation Office 
(NIIO) will remain open 24 hours a day.

Tribunals Unit
Close: 3pm, Thursday 24 December
Open: 9am, Tuesday 5 January

Courts holiday hours 2015-2016

Advertise with us!
LAWTALK LAWPOINTSOUR WEBSITES
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PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIL LITIGATION AND EMPLOYMENT

MEDIATION FOR 
LAWYERS PART B – 
CIVIL/COMMERCIAL

  
15 CPD hours

Virginia Goldblatt
Geoff Sharp

For those with recent approved prior mediation training, 
including our Part A course. This programme will be 
an opportunity to practise mediation skills in the civil/
commercial arena and then to be assessed on them. Strictly 
limited numbers with pre-course work required.

Auckland 4-6 Dec

COMPANY, COMMERCIAL AND TAX 

UPDATE ON CONTRACT

  
2.5 CPD hours

  
2 CPD hours

Paul David QC Contract law is at the heart of all commercial law and 
practice and a sound, up-to-date knowledge of the area is 
essential for all lawyers. In this practical seminar you will 
be updated on the latest developments in contract law and 
gain understanding of the practical consequences of those 
developments. 

Hamilton

Wellington

Auckland

Webinar

23 Nov

24 Nov

25 Nov

24 Nov

PRACTICE & PROFESSIONAL SKILLS

LAWYER AS NEGOTIATOR

  
11.5 CPD hours

Jane Chart Including hands on practice and feedback, this workshop 
examines di� erent strategies and tactics, and o� ers tools for 
dealing with di�  cult negotiators, breaking impasses, and for 
addressing specifi c issues which you might wish to raise.

Wellington 24-25 Nov

STEPPING UP – 
FOUNDATION FOR 
PRACTISING ON OWN 
ACCOUNT 

  
18.5 CPD hours

Director: 
Stuart Spicer

All lawyers wishing to practise on their own account whether 
alone, in partnership, in an incorporated practice or as a 
barrister, will be required to complete this course. (Note: 
From 1 October 2012 all lawyers applying to be barristers sole 
are required to complete Stepping Up). Developed with the 
support of the New Zealand Law Foundation.

Auckland 1

Christchurch

Auckland 2

Wellington

Auckland 3

10-12 Mar

5-7 May

7-9 Jul

8-10 Sep

17-19 Nov

IN SHORT - AUCKLAND

SECTION 21 AGREEMENTS 
– BEWARE OF THE FAST 
AND FURIOUS!

  
2 CPD hours

Amanda Donovan
Jennie Hawker

Section 21 agreements are common place and often require 
a large degree of input, knowledge and “crystal ball gazing” 
on the part of practitioners who want to ensure that the 
agreements withstand the test of time. This presentation 
is intended not only to update practitioners on recent 
case law but to consider and address the “grey areas” we 
all encounter when drafting living agreements (s 21) and 
settlement agreements (s21A).

Auckland 24 Nov

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz

CPD Calendar

REGISTRATIONS NOW OPEN!

CPD Top Up 2016
BACK BY POPULAR DEMAND  |  7 + 3 CPD HOURS  

Get practical advice on hot topics, across a range of practice areas and with a regional focus.

Designed for the busy practitioner to ‘top up’ their year’s CPD. A one-day programme o� ering 7 hours
face-to-face together with a bonus 3 hours Online CPD for you to complete when, and where, it suits you 

– 70+ Online modules to choose from.

CHRISTCHURCH WELLINGTON LIVE WEB STREAM AUCKLAND

16 February 17 February 17 February 18 February

Visit www.lawyerseducation.co.nz for more information



No jurisdiction to 
make findings and 
orders
A determination of a standards committee 
which found unsatisfactory conduct against 
a lawyer who has now been struck off has 
been reversed by the Legal Complaints 
Review Officer (LCRO).

The LCRO also reversed determinations 
allowing publication of the lawyer’s name, 
the decision to censure and orders for com-
pensation, a fine and costs (LCRO 273/2013, 
343/2013, 040/2014).

The lawyer, D, had acted for a client, N, 
who then changed lawyers and instructed 
H. H asked D for the client file and to account 
for money held in D’s trust account. H also 
provided D with an authority signed by N.

H complained that D did not respond 
appropriately or in a timely manner. The 
standards committee that dealt with the 
matter decided to refer it to the Lawyers 
and Conveyancers Disciplinary Tribunal, 
and D sought a review of this.

In 2011 the LCRO upheld the committee’s 
decision, but noted that as the lawyer was 
no longer practising it was open to the com-
mittee not to pursue the matter further.

The committee met again, and as D had 
been struck off in the meantime, it revoked 
its decision to send H’s complaint to the 
Tribunal and instead dealt with the matter 
itself, making an unsatisfactory conduct 
finding.

D then appealed the committee’s deci-
sion to resume jurisdiction, opposed the 
finding of unsatisfactory conduct and the 
order relating to penalties as “excessive.”

In the current decision the LCRO has 
found that in deciding to refer the matter to 
the Tribunal, the committee had exhausted 
its statutory jurisdiction and could not 
properly make any finding about D’s con-
duct. This was because the LCRO had made 

Lawyers 
Complaints Service

no order directing the committee to take 
up the matter again.

The finding of unsatisfactory conduct 
was therefore reversed. As a result, the 
orders made consequent on the finding 
of unsatisfactory conduct fell away along 
with the decision to identify D publicly.

The LCRO said that as D was no longer 
in practice, “this review process is not 
the appropriate process through which 
to address any residual concerns [H] or 
[the] client may have in those respects”.

The LCRO therefore declined to make 
any further inquiry or investigation, adding 
that if any further disciplinary action were 
undertaken it would be a matter for the 
Tribunal should the committee decide to 
proceed with its prosecution. ▪

Censure for 
pleading deceit 
without good cause
A lawyer, B, who pleaded the tort of deceit 
without good cause has been censured and 
fined $3,500.

In making the orders, the lawyers stand-
ards committee said it was of the view “that 
an order of censure was required in order to 
impress upon [B] and other practitioners the 
importance of the professional obligation 
breached and to emphasise the rejection 
of the matters asserted in response to the 
complaint”.

B was acting for a party in a contractual 
dispute over a building and renovation 
project.

A notice of claim was filed in the District 
Court, and a paragraph of the claim pleaded 
the tort of deceit.

The respondent in the District Court 
action complained to the New Zealand Law 
Society that B had, by pleading the tort of 
deceit, breached rule 13.8 of the Lawyers 
and Conveyancers Act (Lawyers: Conduct 

and Client Care) Rules 2008 (RCCC).
B made various submissions why the 

complaint should be held in abeyance or 
not be accepted for consideration. These 
included:

 ▪ the litigation was ongoing;
 ▪ the complaint should be considered after 
the Legal Complaints Review Officer has 
reviewed another complaint; and

 ▪ privilege prevented her from respond-
ing to the complaint and/or prevented 
a standards committee considering the 
complaint.

The standards committee said it rejected the 
arguments that ongoing litigation meant 
the complaint could be held unheard.

“The submission reveals confusion 
between whether an allegation is estab-
lished at trial and the professional propriety 
of making the allegation in the first place,” 
the committee said.

“The purpose of rule 13.8 of the RCCC is 
to ensure that practitioners, as officers of 
the court, do not attack reputation without 
good cause and are not party to making 
serious allegations without reasonable 
grounds.

“The good cause and reasonable grounds 
must exist prior to filing.”

The committee said its view was that 
the LCRO review of another matter was 
not sufficient reason to hold the complaint 
about B in abeyance. The committee was 
concerned with the merits of the present 
complaint. 

B’s submissions to the committee that 
privilege prevented her from revealing the 
basis for the plea of deceit “overlooked 
the procedural requirement to plead the 
grounds relied upon to support the alle-
gation of dishonesty,” the committee said.

The committee also observed that “a 
plaintiff cannot plead a case without dis-
closing the essential requirements of the 
claim. If the grounds cannot be revealed 
because of privilege, the claim cannot be 
advanced.

“In summary the grounds for pleading 
an allegation of dishonesty are unlikely to 
attract privilege as they must be set out 
in the pleading.”

B also stated that she had pleaded the 
tort of deceit on the basis of client instruc-
tions which she could not refuse to follow 
and that “there was nothing to indicate to 
me that my client’s version of events was 
inaccurate”.

“A lawyer,” the standards committee said, 
“is expected to test the client’s subjective 
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Suspension 
appealed
Anthony Bernard Joseph Morahan has filed 
an appeal against the misconduct findings 
and penalty, including the three-month 
suspension, imposed by the New Zealand 

belief and advance the allegation only if 
there are reasonable grounds to support it.

“[B]’s reliance on her client’s subjective 
belief and instructions in pleading the tort 
of deceit did not fulfil her obligations under 
rule 13.8 of the RCCC.”

The committee also noted that: “The 
obligation [B] breached was one owed to 
the court”.

The committee found that B’s conduct 
had been unsatisfactory.

In ordering publication of the facts, the 
committee said: “It is in the public interest 
to remind the profession of its obligations 
to comply with rules 13 and 13.8-13.8.1 of 
the RCCC to protect the reputation of liti-
gants and to ensure lawyers uphold their 
overriding duty to the court”.
Rule 13.8 of the RCC provides:
13.8 A lawyer engaged in litigation must 

not attack a person’s reputation 
without good cause in court or in 
documents filed in court proceed-
ings.

13.8.1 A lawyer must not be a party to the 
filing of any document in court alleg-
ing fraud, dishonesty, undue influ-
ence, duress, or other reprehensible 
conduct, unless the lawyer has taken 
appropriate steps to ensure that 
reasonable grounds for making the 
allegation exist. (See further Gazley v 
Wellington District Law Society [1976] 
1 NZLR 452 and Medcalf v Mardell 
[2003] 1 AC 120, [2002] 3 WLR 172, 
[2002] 3 All ER 721.) 

13.8.2 Allegations should not be made 
against persons not involved in the 
proceeding unless they are neces-
sary to the conduct of the litigation 
and reasonable steps are taken to 
ensure the accuracy of the allega-
tions and, where appropriate, the 
protection of the privacy of those 
persons.

As well as the censure and fine, B was 
ordered to pay the Law Society $1,000 
costs. ▪

Censure and fine 
for ‘serious failing’
David John Cox has been censured and fined 
$7,500 by the New Zealand Lawyers and 
Conveyancers Disciplinary Tribunal after 
he admitted a charge of unsatisfactory 
conduct.

In [2015] NZLCDT 32, the Tribunal noted 
that Mr Cox and the counsel for the lawyers 
standards committee that laid the charges 
had reached a resolution where, on the 
basis of Mr Cox admitting unsatisfactory 
conduct, he would be censured and fined.

The facts
Mr Cox acted for a Mr A and for a number 
of companies controlled by, or associated 
with, Mr A. Mr Cox was also the solicitor 
during most of that time for Mr A’s mother, 
Mrs A.

A hotel company was under Mr A’s con-
trol. Mr Cox became the sole director of 
the company after Mr A became bankrupt. 
The company entered into an agreement 
to sell its management rights of the hotel.

Mrs A held a third mortgage over a prop-
erty and a third ranking general security 
agreement (GSA) over the company’s assets, 
including the hotel management rights. It 
became necessary to obtain a release from 
the GSA Mrs A held so that the sale of the 
management rights could proceed.

Mrs A has been diagnosed with Alzheim-
er’s disease and deemed not to have legal 
capacity. It became necessary to apply to 
the Family Court for the appointment of 
a property manager and welfare guardian.

A solicitor, Mr B, was appointed a tem-
porary property manager for Mrs A. He was 
authorised to sign a release of Mrs A’s GSA.

In a letter to Mr B, Mr Cox confirmed 
that the bank required payment of the 
full proceeds of the sale, amounting to 
$500,000, as a prerequisite of its release 
of the GSA. On that basis, Mr B signed a 

deed of partial release of and discharge of 
Mrs A’s security interest and sent it to Mr 
Cox the day he signed it.

Two days later, Mr Cox received a draft 
settlement statement and a draft repayment 
statement from the solicitors acting on the 
sale of the hotel management rights. The 
draft repayment statement showed that 
the solicitors proposed making deductions 
from the sale proceeds so the net amount 
paid to the bank was $353,094.09.

Included in the deductions was $39,120.92 
for fees, and this amount was received by 
the firm Mr Cox was a partner of.

Mr Cox instructed the solicitors to make 
the deductions immediately before the 
settlement of the sale of the management 
rights. He did not inform Mr B of the change 
or that he had authorised the deductions.

“The allegation is that the practitioner 
had a clear duty to inform the other parties, 
including [Mr B], that the situation had 
changed in that the amount to be paid in 
reduction of debt was greatly less than he 
had earlier said it would be,” the Tribunal 
noted.

The censure
The Tribunal recorded the censure of Mr 
Cox as follows (with names redacted):

“Mr Cox,
“You have admitted unsatisfactory con-

duct primarily with reference to your inter-
action with a fellow practitioner, [Mr B]. 
You emphasised to him on more than one 
occasion that the full proceeds of the sale of 
the management rights of [the hotel] would 
be paid to [the bank] in reduction of its 
debt. You failed to advise that there would 
be a significant reduction in the amount 
eventually paid in circumstances where 
you had an obligation to do so. It was the 
Tribunal’s concern that you had intention-
ally done so. It did, however, conclude that 
on balance it was an oversight rather than 
an intentional failure. That failure of yours 
did compromise [Mr B]’s ability to authorise 
the partial release of Mrs [A]’s GSA. Your 
legal practice benefitted to the extent of 
$39,120.92. This was a serious failing on your 
part for which you are properly censured.”

As well as imposing the censure and fine, 
the Tribunal ordered Mr Cox to pay the Law 
Society its costs of $19,791.96 and $2,984 
Tribunal costs. ▪

Lawyers and Conveyancers Disciplinary 
Tribunal in [2015] NZLCDT 29 (see LawTalk 
877, 6 November 2015).

Mr Morahan was granted an interim stay 
of the suspension order by Justice Wylie in 
the High Court on 2 November, the day the 
suspension was due to commence.

Mr Morahan’s appeal has been set down 
for a hearing on 13 November, the day after 
this issue of LawTalk went to the printer. ▪
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For Lease

377 3700
KnightFrank.co.nz

Greg Bevin
027 433 4374
Murray Madgwick
021 228 4056

• Two floors each 238 sqm (approx)
• Professional offices or specialty retail
• Warren and Mahoney designed
• 30 carparks available
• Ready for fitout now
• Naming rights available

236 Hereford St, Christchurch

KFNZ, LA (REAA 2008), MREINZ

betham, Matilda
botica, Steven Anthony
brown, Paul Adam Timothy
Cherry, Janet Norma
Cook/Cooke, Harold
Gray, Donald Stephen
Levich, Paul Richard Arthur
Lin, Xue Zhi
o’Callaghan, Margaret Esther
Peake, Ronald David
Sathiasothy, Joseph
Tau, Jennis Child

Wills
Donald Stephen Gray
Would any lawyer holding a will for the above 
named, who died at Wellington on 15 September 
2015 aged 55 years, please contact Chris ritchie, 
barrister & Solicitor:

 mail@chrisritchielaw.co.nz
 04 472 9711  04 472 9223
  PO Box 2068, Wellington 6140

Harold Cook/Cooke
Would any lawyer holding a will for the above 
named, aka bill or Haro Cook or Cooke, last 
known address 14 Sinclair Avenue, Nightcaps, 
Retired Coal Miner, who died at Riverton Hospital 
on 1 July 1989 aged 68 years, please contact Kim 
matetaka, Jefferies Law:

 kim@jefferieslaw.co.nz
 07 858 3628  07 858 4263
  PO Box 981, Hamilton 3240, DX GP20009

Steven Anthony Botica
Would any lawyer holding a will for the above 
named, late of 89 Clyde Street, Balclutha, born on 
15 November 1969, who died between 10 May 2014 
and 12 May 2014, please contact David Jackson, 
Jackson Solicitors:

 davidmjackson@xtra.co.nz
 09 837 0750  09 837 2408
  PO Box 21584, Henderson, Auckland 0650 

DX DP92507

Margaret Esther O’Callaghan
Would any lawyer holding a will for the above 
named, formerly of 8 Boundary Street, Arrowtown, 
latterly 8 Pembrey Street, Brooklands Village, 
Mosgiel, born on 8 May 1937, who died on 22 
August 2015 aged 78 years, please contact David 
L r brett, barrister and Solicitor:

 dblaw@ihug.co.nz  03 477 2533
  155 Stuart Street, Dunedin 9016

Ronald David Peake
Would any lawyer holding a will for the above 
named, late of 5 Mirage Place, Beachhaven, Retired, 
who died at Auckland on 1 May 2015 aged 73 years, 
please contact maurice J burney, barrister and 
Solicitor:

 maurice@mjblaw.co.nz
 09 527 1311  09 527 1411
  PO Box 14-663, Panmure, Auckland 1741 

DX EP80506

Joseph Sathiasothy
Would any lawyer holding a will for the above 
named, late of 25 Court Crescent, Panmure, Retired 
Engineer, who died at Auckland between 23 May 
2015 and 24 May 2015 aged 67 years, please contact 
maurice J burney, barrister and Solicitor:

 maurice@mjblaw.co.nz
 09 527 1311  09 527 1411
  PO Box 14-663, Panmure, Auckland 1741 

DX EP80506

Matilda Betham
Would any lawyer holding a will for the above 
named, late of 70 Blake Road, Mangere, Auckland, 
born on 17 October 1929, who died on 20 October 
2014, please contact To’o To’oala, To’oala Law:

 info@tooalalaw.co.nz
 09 360 3240  09 3602180
  PO Box 46018, Herne Bay, Auckland 1147

Jennis Child Tau
Would any lawyer holding a will for the above 
named, aka Jennis Child randell or Jennis 
Child Lawrence, late of 62 Waimahia Avenue, 
Weymouth, Auckland, Curriculum Manager, who 
died between 15 September 2015 and 16 September 
2015 aged 59 years, please contact Kim matetaka, 
Jefferies Law:

 kim@jefferieslaw.co.nz
 07 858 3628  07 858 4263
  PO Box 981, Hamilton 3240, DX GP20009

Janet Norma Cherry
Would any lawyer holding a will for the above 
named, late of 652 East Maddisons Road, Rolleston, 
Christchurch, born on 10 November 1950 at Surrey, 
England, who died on 13 October 2015 at Rolleston, 
please contact Lois Stone, Papprills Lawyers:

 lois.stone@papprills.co.nz
 03 379 2800  03 365 6557
  PO Box 376, Christchurch 8140

Paul Richard Arthur Levick
Would any lawyer holding a will for the above 
named, late of Haast, previously of Taranaki and 
Kaikoura, born on 7 November 1968, who died 
between 20 October 2015 and 23 October 2015, 
please contact Janet Williams, Cooper & Co:

 jwilliams@cooperlaw.co.nz
 04 939 0911  04 939 0072
  PO Box 13009, Johnsonville 6440

Xue Zhi Lin
Would any lawyer holding a will for the above 
named, late of 3 Regent Street, Hamilton, born 
on 2 July 1941, who died at Hamilton on 3 July 
2015, please contact George Guo Lawyer Limited:

 George@georgeguolawyer.co.nz
  +64 7 211 7492  +64 7 853 2378
  PO Box 12312, Chartwell Square 

Hamilton 3248

Paul Adam Timothy Brown
Would any lawyer holding a will for the above 
named, late of Te Kauwhata, Mechanic, born 
on 19 May 1972, who died at Te Kauwhata on 18 
April 2010, please contact John robert Wiltshire, 
beattie rickman Legal:

 john@brlegal.co.nz
 07 839 0495  07 839 1085
  PO Box 446, Hamilton 3240, DX GP20011
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Corporate Solicitor
Tired of billable hours? Looking for new challenges? 
Want exposure to a broad range of legal issues 
ensuring no two days are ever the same? If this sounds 
like you then read on... 

We are looking for an experienced barrister and 
solicitor with a current practising certificate to provide 
advice and manage litigation on behalf of Council. 
As Council's only internal legal advisor you will be 
exposed to a diverse and stimulating range of legal 
issues (commercial, property, legislative compliance to 
name but a few). 

You will need to be familiar with the Local Government 
Acts, Building Act, Resource Management Act, and the 
Local Government Official Information and Meetings 
Act. 

As well, you will need to have excellent time-
management skills and the ability to work both 
independently and as part of a team.

For more information and to apply please go to: 
www.taupo.govt.nz 

Applications close 4.00pm, Friday 4 December 2015 

Senior Criminal Lawyer
Public Defence Service, Wellington
The Public Defence Service (PDS) is New Zealand’s largest criminal 
law practice, lead by highly experienced criminal lawyers. We are 
currently seeking a Senior Lawyer to join the team based in Wellington.
The PDS has a commitment to providing independent, high quality, 
timely legal advice and representation in a full range of criminal 
cases, including providing professional leadership of the duty 
lawyer service.
Reporting to the Deputy Public Defender, Wellington, your 
enthusiasm and skills will contribute to the delivery of high quality 
defence services. You must be an experienced criminal litigator, 
with a PAL 3 or 4 approval (or the eligibility to obtain this within a 
short time frame). You will have strong advocacy skills, will be able 
to work in a team, relate well to people from diverse backgrounds 
and be able to manage a personal caseload.
This is a great opportunity to grow your experience and 
advance your legal career within a collegial and supportive 
team environment. The Wellington Courts offer a varied criminal 
caseload, including high profile and challenging cases.
A significant part of this role will include mentoring and leading 
your own team of junior and intermediate lawyers. Develop your 
leadership skills and managerial experience, and gain satisfaction 
from contributing to the development of criminal defence services 
in New Zealand.
Applications will be considered from both defence lawyers and 
prosecutors with experience in the trial jurisdiction.
The PDS can offer you a commitment to your ongoing professional 
development, a competitive salary and the opportunity to make a 
contribution to the legal profession in New Zealand.
To apply, please go to the Ministry of Justice vacancies website 
http://careers.justice.govt.nz/Pages/Vacancies.aspx click on the 
position job title and follow the instructions.

Applications close on Sunday, 29 November 2015.

Intermediate 
Solicitor

ClearStone Legal is a new suburban West Auckland law 
firm looking for a staff solicitor to work in a variety of work 
areas.  2-4 years’ PQE with sound knowledge in residential 
and commercial property, relationship property, estate 
planning and trusts. Must be able to work in a team and 
independently with a high level of client contact. Having 
an existing client base and being able to network an 
advantage.  

Please email your CV and cover letter to: 
admin@cslegal.co.nz.  
Applications close 4 December 2015.

Comments concerning the suitability of any of the below-named applicants 
for the certificate or approval being sought should be made in writing 
to me by 26 November 2015. Any submissions should be given on the 
understanding that they may be disclosed to the candidate. The Regis-
try is now advertising names of candidates for certificates of character, 
practising certificates and approvals to practise on own account on the 
NZLS website at www.lawsociety.org.nz/for-lawyers/law-society-registry/
applications-for-approval.

— Christine Schofield, Acting Registry Manager

 christine.schofield@lawsociety.org.nz 
 04 463 2940  0800 22 30 30  04 463 2989

Admission
Under Part 3 of the Lawyers 
and Conveyancers Act 2006

barugh Tyrone-Jay
Carter Kimberley Anna Maree
Cho Woo Jin
Delaney John
edwards Alvina Jean
Gibson Tobias James
martin Hannah Kate 
Stewart Shannon Rae 
Noble Finbarr Pierre 
mcKenzie Angus Charles Logan
Yun Jenny Gee Young
Tai Katrina Susan
Tupai Rolanda Gabrielle
Walker Jacqueline Ann
Zhao Christina

Approval to Practise 
on own Account
Under s 30 of the Lawyers 
and Conveyancers Act 2006

Adams Julia Caitlin
Angus Debra June 
Carter Simon Laidlaw 
Courtney Brooke Teresa
d’or Vivienne 
evans Stuart Wyndham
Jacobsen Kylee Roslynne Denise
brown Karen Lynette
Law Alistair Stuart
Keam Richard Bernard
mackenzie Timothy James 
Tata Iese Miti

Law Society 
Registry
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HEANEY & PARTNERS
BARRISTERS & SOLICITORS

Please apply in writing to the Executive Manager,
PO Box 105-391, Auckland or anne.cohen@heaneypartners.com 
by 27 November 2015.  
 
All enquiries will be treated in the strictest confidence.

Heaney & Partners is a specialist insurance, litigation and 
dispute resolution firm based in the CBD.  As we embark 
on the next stage of expansion of the firm’s services, we 
are currently looking for a solicitor with two years’ PQE 
and an admitted graduate solicitor to join our dedicated 
team.

Applicants should have the following credentials:

• Two years’ post admission experience; or
• Newly admitted graduate solicitor;
• A disciplined approach to management of files;
• A positive and enthusiastic disposition;
• Excellent inter-personal skills;
• An interest in and good skills in IT.

In return you will be well remunerated, become involved 
in high quality work and be part of a positive and friendly 
work environment.

CHALLENGE YOURSELF 
LeeSalmonLong is a thriving, Auckland-based, specialist 
commercial litigation firm looking for talented litigation 
lawyers with up to three years’ post-qualification 
experience to join our respected firm.

We challenge our lawyers to develop their legal 
experience in a working environment that offers a high 
degree of mentoring and flexibility.

Our lawyers regularly appear in the District, High and 
appellate courts, in arbitrations, specialist tribunals and 
mediations.

As well as working with partners of the firm, our lawyers 
also work directly with external senior counsel and are 
given opportunities to develop their own ‘brand’.

Our lawyers earn top of the market salaries, work on a 
range of files and enjoy high levels of client contact and 
file responsibility.

You will need an impressive academic record and 
CV. If this position sounds like you, please email this 
information in confidence to: recruitment@lsl.co.nz

CHALLENGE YOURSELF 
LeeSalmonLong is a thriving, Auckland-based, specialist 
commercial litigation firm looking for talented litigation 
lawyers with two to three and four to seven years’ post-
qualification experience to join our respected firm.

We challenge our lawyers to develop their legal 
experience in a working environment that offers a high 
degree of mentoring and flexibility.

Our lawyers regularly appear in the District, High and 
appellate courts, in arbitrations, specialist tribunals and 
mediations.

As well as working with partners of the firm, our lawyers 
also work directly with external senior counsel and are 
given opportunities to develop their own ‘brand’.

Our lawyers earn top of the market salaries, work on a 
range of files and enjoy high levels of client contact and 
file responsibility.

You will need an impressive academic record and 
CV.  If this position sounds like you, please email this 
information in confidence to: recruitment@lsl.co.nz

Time to step up?
LeeSalmonLong is a thriving specialist commerical 
litigation firm looking for talented litigation 
lawyers with two to five years post-qualification 
experience to join our respected firm.

• We challenge our lawyers to develop and push 
their legal experience to the limits in one of the 
best and most supportive working environments 
in the law.

• Our lawyers regularly appear in the District, 
High and appeal courts, in arbitrations, specialist 
tribunals and mediations.

• As well as working with partners of the firm, 
our lawyers also work directly with external 
senior counsel.

• Our lawyers earn top of the market salaries, 
work on a range of files and enjoy high levels of 
client contact and file responsibility

You will need an impressive academic record and 
CV which you can send to us with a sample of your 
legal writing if this position sounds like you.

Please email this information in confidence to: 
recruitment@lsl.co.nz, or mail it to 

Recruitment, LeeSalmonLong, PO Box 2026, 
Shortland Street, Auckland 1140

REFEREES, DISPUTES TRIBUNAL

There will shortly be a process for the appointment 
of Referees in the Tauranga Region.  Members of the 
public are invited to submit the names of persons 
who are considered suitable for appointment as 
Referee.

Nominations must be sent in writing or by email.  
They must contain the name, address, telephone 
number and email address of both the nominator 
and the person being nominated.  

Once a nomination has been received, the person 
who is nominated will be sent an application pack 
with details relating to the position and how to apply 
for it.

Nominations are to be made to the Principal Disputes 
Referee, Private Bag 32 001, Featherston Street, 
Wellington 6146, Ph: (04) 462 6695, or email:
Kelly-Lea.Brown@justice.govt.nz

Nominations must be received by this office no later 
than 12 noon on Wednesday 9 December 2015.

REFEREES, DISPUTES TRIBUNAL

There will shortly be a process for the appointment of 
Referees in the New Plymouth Region.  Members of 
the public are invited to submit the names of persons 
who are considered suitable for appointment as 
Referee.

Nominations must be sent in writing or by email.  
They must contain the name, address, telephone 
number and email address of both the nominator 
and the person being nominated.  

Once a nomination has been received, the person 
who is nominated will be sent an application pack 
with details relating to the position and how to apply 
for it.

Nominations are to be made to the Principal Disputes 
Referee, Private Bag 32 001, Featherston Street, 
Wellington 6146, Ph: (04) 462 6695, or email:
Kelly-Lea.Brown@justice.govt.nz

Nominations must be received by this office no later 
than 12 noon on Wednesday 9 December 2015.
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WWW.BARRISTERSCOMM.COM

Barristers.Comm is a well-established set of chambers 
with six independent barristers and an employed 
junior. An opportunity exists for an additional member 
of chambers to join us at our new premises at 101 
Lambton Quay, Wellington.

Our premises are smart, innovative and cost effective. 
The chambers will suit a barrister who enjoys a 
stimulating, warm and collegial environment and who 
will fit in whether they are a senior practitioner, or a 
practitioner who is in the process of establishing or 
expanding their practice.

All inquiries, which will be in confidence and without 
obligation, should be directed to Peter Churchman QC, 
e-mail p.churchman@barristerscomm.com or phone 
(04) 914 1056.

An opportunity exists for 
an additional member of 

chambers to join us.

Michelle Stewart, Director
Epic Legal Recruits Limited
(09) 524 7543
jobs@epiclegal.co.nz

Are you a talented, hardworking litigator - join this boutique 
Auckland practice, outstanding opportunity to showcase 
your skills!

This is a superb opportunity for an intelligent litigator who is 
happy to become part of this small � rm environment, yet be 
exposed to a mix of exciting and challenging litigation matters. 
You will work alongside a highly regarded and experienced 
litigator in this very hands-on role with direct client contact. 
It is imperative you are comfortable being part of a small 
and inclusive team and possess the con� dence to work 
independently. Our client’s work is specialised and includes 
liquidation and insolvency litigation and you will work with high 
end clients. The ideal candidate for this role will be a passionate 
litigator, a creative thinker and someone who is able to see the 
big picture from all angles, together with competent research 
skills.  You will also need to be intelligent, a high achiever who 
has strong academics. Private practice experience within the 
area of Commercial Litigation is essential.

This is a unique and specialised role providing the opportunity 
to showcase your skills as the consummate litigator!   

If you would like to � nd out more about this role please phone 
us today for a con� dential discussion. 
Ref ELR795.

Litigation Solicitor | 3-10 years’ PQE

advert ising  proof
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job:
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2015
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Proof read by:_______________________________    With:  _______________________________Date:_______________________________
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URL Closing date 
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received. In approving the 
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We are New Zealand’s largest local authority providing 
essential services and facilities to nearly 1.5  
million people. 

We are looking for a solicitor to join our Property and 
Commercial Team. The team handles a wide variety of 
work, including property transactions (sale and purchase, 
leasing), local government regulatory issues and 
consents, urban renewal and Public Works Act issues. We 
also support parks and reserve work, such as community 
leasing, land exchange, classification and Iwi issues.

The role will primarily assist senior team leaders with 
transactional matters, requiring technical accuracy and 
good time management. 

The successful candidate will have a minimum of 3 
years’ experience in property law, combined with a good 
knowledge of legal best practice. There will be significant 
growth and development opportunities within a dynamic 
and fast-moving environment.

For more information on the position, please proceed 
to careers.aucklandcouncil.govt.nz/home

Applications close on Friday, 4th December 2015. 

Solicitor, Property and 
Commercial Law - Legal Services
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AUCKLAND 
LAW SCHOOL

Warren Swain, Chris Noonan, Anna Hood, Andrew Erueti, An Hertogen and Craig Elliff e have recently been appointed Faculty 
members at the Auckland Law School. Their appointments add to our strengths in Public and International Law and in 
Corporate and Commercial Law.

The Auckland Law School has the largest faculty and off ers the widest range of undergraduate and postgraduate law courses in 
New Zealand. It has the highest entry standards, an extensive study abroad programme, and provides a wealth of opportunities 
for students to participate in international competitions, community placements, and the Equal Justice Project.

The Auckland Law School is ranked the best law school in New Zealand and one of the best law schools 
in the world. (QS World University Rankings in Law)

Leaders in Law
Meet our new Faculty Members

For more information visit:
law.auckland.ac.nz/leaders

or visit us on Facebook:
facebook.com/akllawschool
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