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Wellington barrister Martha Coleman.

Kate Davenport QC, who chaired the NZBA 
Equitable Briefing Policy Committee when the policy 
was established in 2009. Photo: Andrew Coffey.

Unbundled legal assisstance.
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New strangulation offence
New Zealand should enact a specific criminal 
offence of strangulation, the Law Commission 
is recommending. This recommendation is con-
tained in the commission’s report Strangulation: 
The case for a new offence (NZLC R138, 2016), 
which was tabled in Parliament on 8 March.

“Studies have shown that if a victim of family 
violence is strangled, she has a high risk of being 
killed in the future by her attacker,” the com-
mission says.

Justice Minister Amy Adams has welcomed 
the commission’s recommendation, saying it 
fits well with the Government’s review of family 
violence laws. In mid-2015, Ms Adams asked the 
commission to examine whether New Zealand 
should enact a specific criminal offence of stran-
gulation, as some other countries have done.

Women in the law
The New Zealand Law Society is seeking 
solutions to under-representation of women 
in the profession, the society’s President, Chris 
Moore, says in a media statement released on 
International Women’s Day, 8 March.

The Law Society has established a national 
Women’s Advisory Panel and this had its first 
meeting on 21 March. Mr Moore chairs the panel, 
which aims to deliver tangible initiatives.

“We will be looking at things which have been 
tried overseas and in other New Zealand occu-
pations. We will investigate unconscious bias 
training, how to encourage men to champion 
change, and programmes such as gender audits 
and equitable briefing policies,” Mr Moore says.

“Make no mistake; there is a real determi-
nation to move past expressing concern to 
implementing real actions and changing the 
way things are. The Law Society believes that 
all lawyers must accept the need for change.”

Australian initiatives
The Law Council of Australia has taken 
International Women’s Day to shine a light on 
the unprecedented push by the legal profession 
to take practical action to improve inclusiveness 
and diversity. 

“In just two years we have gone from a study 
on the depth of the problem, through an extensive 
round of consultation, and now to the exciting 
process of implementing the changes that will 
address what is a very serious problem issue 
for the profession,” Law Council of Australia 
President Stuart Clark AM says.
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Many of you will have had the opportunity to look through the “Snapshot of 
the Profession” in the last LawTalk. The statistics show a tremendous change 
on the horizon for the demographics of the profession: today the average 
lawyer composite is aged 41.4 years and is male.  That is going to change as 
next year heralds the first time that the number of women solicitors will 
equal male solicitors. While 88.3% of lawyers claim European ethnicity there 
are steady increases in other ethnicities and the largest increase is in those 
of Asian descent.  

In a recent seminar, “The Future of Legal Practice”, Australian legal consultant 
and futurist Terri Mottershead considered the implication of the demographic 
changes in the profession. Terri gave us a snapshot of the trends in legal 
practice and future opportunities and challenges for lawyers.  The title of the 

seminar is misleading as most of what she was talking about is not in the future but is already here now. 
The drivers at a high level are technology and demographics. For the legal profession another powerful 
driver is the demand for wider access to justice. This, in turn, drives people to look for assistance from 
places other than the traditional sources – whether that is online or from non-lawyers. 

Terri talked about the unbundling of legal services to create efficiencies so that the person most suited 
to the relevant part of the job at the least cost did discrete parts of the job rather than one lawyer or 
team doing the whole job. Unbundling involves the lawyer providing limited assistance, usually to a 
litigant in person, for a discrete part of the job. It is more traditionally described as a limited retainer. 

Ms Mottershead saw it, as does Dr Bridgette Toy-Cronin (see article on page 20), as a potential avenue 
for revenue growth, by tapping into a market of people who can afford some legal assistance but who 
are currently either going to court in person or not going to court at all. The Law Society has issued 
guidance on limited retainers (www.lawsociety.org.nz/practice-resources/practice-briefings/Guidance-to-
lawyers-acting-under-a-limited-retainer.pdf).

A recent survey in the United Kingdom of small medium enterprises indicated that only 16% saw a 
lawyer when they had a legal problem (www.thecashroom.co.uk/legal_article/an-untapped-legal-market/).  

This supports Terri’s estimate of an untapped legal market approaching another 85% (of the present 
market) there for the taking.

Terri dealt with all manner of emerging business models, from “uber law” to online dispute resolution 
(ODR). She pointed out that the alternative dispute resolution market is huge. Ebay alone conducts 
6,000,000 ODR processes a year. Much of this work being done by non-lawyers.  

Some lawyers look at these developments and quiver, or phone the President and ask what he is 
going to do about it. Others are embracing them.

Terri spoke about the Kubler Ross change curve which charts the different stages of individual’s 
response to change over time – it moves from initial anxiety and fear, through denial, hostility and 
depression through to acceptance. Those at the acceptance end of the scale are embracing change. 
They are the digital natives who will be looking to make these new business models work for them.

There will always be new ways of doing business, but at the heart of our role as lawyers remains the 
notion of the trusted professional adhering to the fundamental obligations of our profession.  

Ensuring we keep up with changes is not antipathetic to maintaining the values of the profession. 
Those values support the reputation of the profession and give us the privileges upon which lawyers 
services are based. In fact, without lawyers operating according to the ethics of the profession the 
courts could not properly function nor would there be the important contribution that the organised 
profession makes to law reform.  

It is a matter of embracing the changes but not jeopardising our role as trusted advisors and advocates.
  
Christine Grice
New Zealand Law Society Executive Director

From the Law Society

The future of legal practice
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Specialist health sector law 
firm Claro has welcomed 
a number of new staff. 
Belinda Johns, based in 
the Auckland office, is a 
litigation consultant, having 
spent the majority of her 
legal career specialising 
in health law. Belinda has 
a particular interest in clin-
ical processes, risk man-
agement and patient care 
from a medico-legal point 
of view. aisling Weir has 
returned to the Auckland 
team after maternity leave. 
Aisling is a consultant spe-
cialising in commercial law 

with a focus on contracting and procurement 
processes within the public sector, and she has 
particular experience working in highly regu-
lated environments. catey Boyce has joined 

on general New Zealand and international law 
with a particular focus on international space 
law. She also deals with aviation law, drone 
and cyber law.

Rotorua lawyer Ngaroma 
Tahana has been appointed 
to the council of the new 
Waiariki Bay of Plenty Pol-
ytechnic Council. The new 
institution brings together 
the Waiariki Institute of 
Technology and the Bay 
of Plenty Polytechnic. Ms 

Tahana has been with Gordon & Pilditch since 
2010, specialising in criminal and regulatory 
work. Before that she was an associate at 
Simpson Grierson in Auckland.

Claro’s Wellington team 
as a solicitor. Catey, who 
comes to Claro after two 
years at Anderson Lloyd 
in Dunedin, recently sub-
mitted her final work for 
completion of a Masters 
in Bioethics and Health 
Law at Otago University. 
Joining the Christchurch 
team is Sonya hill, who 
has relocated from Claro’s 
Auckland office. Sonya is 
a senior commercial and 
intellectual property lawyer 
with a focus on the health 
sector context. She is cur-
rently undertaking an LLM 

in corporate and commercial law.

Our 
Profession
Our People

Auckland lawyer Denis 
McNamara  b eco me s 
President-Elect of the Inter-
Pacific Bar Association 
(IPBA) at this year’s IPBA 
Conference, which will be 
held in Kuala Lumpur from 
13 to 16 April. A consultant 
with Lowndes Law, Mr 

McNamara has been an IPBA member since 
the organisation was founded in 1991. He became 
involved with this international society of busi-
ness lawyers after his interest was piqued about 
the first IPBA meeting in Japan. He was in the 
area at the time, decided to attend the event, and 
has been with the organisation since. Some years 
ago, he was asked to go onto the IPBA Council 
and served two terms from 2004 to 2010. He was 
elected Vice-President in 2015, and will become 
President when the 2017 IPBA Conference is held 
in New Zealand. Mr McNamara is the second 
New Zealand lawyer to become the association’s 
President. While he was a partner of Simpson 
Grierson his former fellow partner, now Supreme 
Court judge Justice Glazebrook, served as the 
IPBA President. Mr McNamara specialises in 
commercial law, corporate advisory, banking, 
energy and commercial property. A major focus 
of his practice has been foreign direct investment 
in New Zealand.

Christchurch lawyer Dr 
Maria Pozza is one of five 
international young law-
yers to win a 2016 Inter-
Pacific Bar Association 
(IPBA) Young Lawyers 
Scholarship. This scholar-
ship gives Dr Pozza a fee 
waiver for this year’s IPBA 

Conference. It also provides return air fares and 
accommodation for the conference together with 
a three-year IPBA membership. Dr Pozza is a 
consultant with Helmore Ayers. She advises 

Denis McNamara

Ngaroma Tahana

Dr Maria Pozza

On the move

Belinda Johns

Catey Boyce

Aisling Weir

Sonya Hill

Joseph Morris Steven Moe

Joseph Morris has been promoted to an asso-
ciate of Parry Field Lawyers in the firm’s new 
Hokitika office. Joseph will expand his practice to 
include litigation, and property and commercial 
matters. Steven Moe has joined the firm’s corpo-
rate and commercial team as a senior associate 

after a 12-year international 
career in Tokyo, London and 
Sydney.

Simon Milne has joined 
Polson McMillan Lawyers 
in Dunedin as a partner. 
Originally from Dunedin, 

Continued on page 9...Simon Milne
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Wellington barrister Martha Coleman 
has always been interested in advanc-
ing issues of injustice, or what she per-
ceives as injustice, and issues that are 
important to people who don’t have a 
strong voice.

Back when she was first studying at 
university, however, she did not really 
understand how law could be used to 
advance such issues.

That was in the 1970s, when she 
was studying towards a BA at Victoria 
University. When she first went to uni-
versity in 1974 she studied legal systems.

“At that point I didn’t really have any 
understanding of what the options for 
lawyers might be and working in a pri-
vate commercial firm didn’t have much 
appeal. So I didn’t do any more law.”

Instead, she completed her arts 
degree, graduating BA in 1977.

Early in her career, Ms Coleman 
worked in trade unions. She joined 
the Clerical Workers Union in 1979 as 
a union organiser, becoming the union’s 
assistant national secretary in 1986.

“I got involved in unions because in 
my first job out of university – which 
was in the days before our first anti-dis-
crimination laws had come into effect 
– there were less favourable employment 
benefits for women than men within 
the organisation. I was outraged about 
this and organised a petition to send to 
the board to ask them to change their 
practice. I was told that if I sent off that 
petition I’d be sacked.

“That experience demonstrated that it 
was more difficult to achieve things as 
an individual, rather than in a collective, 
and I became involved in unions.

Advancing 
issues of 
injustice
By Frank Neill

Lawyer activism
“Interestingly one of the things that I did when I was 
working for the union was to be the advocate for the 
Law Practitioners Award. In those days people who 
worked in private law firms were covered by awards 
which set minimum rates of pay and conditions of 
employment across whole industries and occupations.

“In the mid-1980s there was a huge movement of 
young lawyers in Wellington who were concerned 
about the very low pay for newly graduated barris-
ters and solicitors. I remember coming to a meeting 
where the top floor [of the New Zealand Law Society 
building] was absolutely jam packed. They had come 
from everywhere, the Wairarapa and the Hutt Valley 
and Wellington to do something about the wages that 
were paid to young lawyers.

“We were extremely successful in getting something 
like a 70 or 80% increase in the minimum rates. Some, 
particularly in the large Wellington firms, were paid 
more than their colleagues in smaller firms and the 
provinces, but it was that Wellington group who were 
most active in pursuing a better Continued on next page...

❝ I got involved 
in unions 

because in 
my first job 

... there were 
less favourable 

employment 
benefits for 

women than 
men. I was 

outraged 
about this
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deal for their contemporaries.
“Throughout my time in the Clerical Union I was 

very much involved in the fight for women’s equality at 
work – the right to pay equity, to proper redress against 
sexual harassment, to paid parental leave and against 
other aspects of discrimination in the workplace. These 
issues were fundamental to the work I was involved in 
for more than 10 years and I have carried that interest 
through, particularly pay equity.”

Following the passage of the Employment Equity Act 
in 1990, Ms Coleman went to work for the Commission 
for Employment Equity on a project to design the job 
comparison method for assessing the comparative value 
of men’s and women’s jobs. After the legislation was 
repealed she continued to work on equal pay issues, 
this time in the UK as a researcher carrying out equal 
value comparisons for applicants with cases in the 
Employment Tribunal.

Ms Coleman says the most memorable of the cases 
she worked on was that of Rene Pickstone whose equal 
pay claim had earlier gone to the House of Lords on 
a preliminary point of law similar to that arising in 
the recent Terranova case in New Zealand – whether 
paying Rene Pickstone the same as a man engaged on 
the same work would defeat her claim.

Motivation to become a lawyer
“I really enjoyed the quasi legal aspects of being a trade 
union official – the negotiations, the personal grievances, 
the odd Employment Court experience, and the work 
alongside UK barristers, so I decided that I’d like to go 
back and do law.”

She returned to Victoria University as a mature stu-
dent, graduating LLB with first class honours in 1996. 
Ms Coleman would go on to complete an LLM at Yale 
University in 2000, an experience she describes as 
“amazing”.

“The emphasis at Yale on issues of justice and policy, 
rather than black letter law, appealed to me and stood 
me in good stead for my time later as a public sector 
lawyer. Following Yale I was very fortunate to be 
awarded a Human Rights Teaching Fellowship from 
Columbia University which enabled me to focus further 
on issues of discrimination and equality – as well as 
experience the delights of living in New York.”

Her first legal role was as judges’ clerk at the Court 
of Appeal for two years and then with Chapman Tripp 
in its litigation department. In fact she spent a year 
with the firm before and then after her LLM year in 
the United States.

She then worked for Crown Law for around 14 years. 
Not only did she get to work on many of the leading 
human rights cases during her time at Crown Law, 
that experience, she says, has made her “a much better 
lawyer than I otherwise would have been.

“I feel like it’s a huge advantage for lawyers generally 
to have the experience of working for the Crown.

“You might not like everything that governments do 

but generally speaking they are coming from a point 
of principle and I think people who are outside of gov-
ernment often don’t really understand that.”

Better understanding
Certainly in her case, working for the Crown has given 
her a much better understanding of government pro-
cess. It has also made her aware of the talent that exists 
inside the public service.

“There are some very interesting jobs and there are 
some very able lawyers who work for government.

“It is certainly something people should think about, 
not necessarily for the whole of their career. It is inval-
uable experience. I feel very fortunate to have had that 
time and obviously worked on some very interesting 
and cutting edge cases,” she says.

Ms Coleman has been a barrister sole for 18 months now.
“I really enjoy the flexibility of being your own boss 

as well as being able to get on with your own work 
without the responsibilities that go with being part of 
a big organisation.

“I’m enjoying it. I’m enjoying it a lot actually.
“Initially I had an office in Ghuznee Street, which was 

lovely, but I wasn’t with other lawyers and it was kind 
of the ‘wrong’ end of town. So I decided I needed to 
be a bit more orthodox in the way I approached being 
a barrister. I’ve gone into Mission Chambers and it’s 
working out really well.”

Perhaps unsurprisingly, her specialties are human 
rights and discrimination law, and public law generally. 
“I do a reasonable amount of refugee and immigration 
law too, along with some employment law.”

Ms Coleman also sits on the New Zealand Parole 
Board and is a member of the Legislation and Design 
Advisory Committee’s external subcommittee.

Pay equity
Ms Coleman remains involved in the pay equity cam-
paign. She belongs to an organisation called the Coalition 
for Equal Value Equal Pay which was set up in 1986, 
which intervened in the Employment Court in the 
Terranova case.

“Equal pay is still very much alive as an issue. It’s an 
issue whose time has finally come. It’s a bit like same 
sex marriage. It took a while. You don’t hear much 
opposition to pay equity these days do you?

“Pay equity is all about remedying the undervalu-
ation of women’s work. Classically pay equity issues 
arise in historically undervalued female dominated 
occupations, such as the role of care giver, performed 
by Kristine Barlett in the Terranova case. However, as 
more women enter the workforce some occupations 
are also becoming feminised and the rate of pay drops 
as a consequence. Journalism is one example.

“So it will be interesting to see whether or not the 
increasing feminisation of the legal profession will lead 
to a drop in the rates of pay of lawyers. Care needs to 
be taken to avoid this,” Ms Coleman says. ▪
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Simon has returned from 
Auckland after nearly 25 
years in practice, special-
ising in property and com-
mercial law, business law, 
trusts, wills and powers of 
attorney. Val Farrow has 
been made an associate at 
Polson McMillan Lawyers. 

Val has particular interests in personal and 
relationship property matters and legal issues 
affecting children. She also practises criminal and 
employment law and has more recently added 
education law to her specialty focus.

Simpson Grierson has 
a p p o i n t e d  f o u r  n e w 
partners. Matt conway 
becomes a partner in the 
firm’s Wellington local 
government and environ-
ment group. Matt pro-
vides resource manage-
ment policy and planning 
advice. Stuart Evans is 
a transactional banking 
and finance specialist. 
He is experienced in both 
domestic and international 
banking and finance trans-
actions, and specialises in 
property and development 
financing. Stuart is based in 
the firm’s Auckland office. 
andrew Matthews has a 
track record in public and 
private mergers and acqui-
sitions, capital raisings and 
corporate governance. He 
has advised on a significant 
number of capital markets 
transactions over the past 
year. Andrew is based in 
the firm’s Auckland office. 
helen Smith joins the firm’s 
Christchurch office after a 
long career with a large 
national law firm. She is a 
litigation and dispute res-
olution specialist having 
acted for clients on a wide 

range of complex commercial matters.

Val Farrow

Matt Conway

Stuart Evans

Andrew Matthews

Helen Smith

Denise Roux is the top graduating 
student from the 2015 Legal Executive 
Diploma examinations.

Conducted by the New Zealand 
Law Society, these exams were held 
at 26 New Zealand venues as well 
as at 12 overseas venues in Australia, 
Malaysia, Japan, UK and Philippines 
in late October 2015. 

Ms Roux, who studied for the diploma at the Open 
Polytechnic of New Zealand, is a legal executive with 
Langton & Co on Auckland’s North Shore.

She joined the firm after emigrating from South Africa 
in 2010. Before that, she worked in a medium-sized law 
firm in Durban, where she was predominantly involved 
in conveyancing and client liaison.

In the latest round, 683 candidates sat 1181 examina-
tions covering the six subjects that make up the diploma. 

As a result of these examinations 125 students will 
graduate this year and receive their diplomas at cere-
monies organised by local Law Society branches.

Each year the students who gained the highest mark 
nationally in each of the six subjects are awarded a $150 
prize from the Law Society. The winners are: 

 ▪ Introduction to the Legal System, Sophia Burton, 
Open Polytechnic.

 ▪ Introduction to Law Office Practice, Joanne Columbus, 
Open Polytechnic.

 ▪ Property Law and Practice, Emma Simmons, Open 
Polytechnic.

 ▪ Business Law and Practice, Tracy Kelly, Open 
Polytechnic.

 ▪ Estates Law and Practice, Eleanor Howell, Open 
Polytechnic.

 ▪ Litigation Law and Practice, Courtney McHugh, Open 
Polytechnic. ▪

Top legal 
executives

Denise Roux

This was the amount of 
money at stake over a comma 
in a dispute in canada.

The argument was over a 
signed agreement that: “shall 
continue in force for a period 
of five (5) year terms, and 
thereafter for successive 
five year terms, unless and 
until terminated by one year’s 
prior notice in writing by 
either party”.

One party to this deal, 
rogers communications Inc, 
thought the clause meant the 
contract would run for five 
years before terminating. The 
other party, aliant Inc, suc-
cessfully argued that because 
of the second comma, the 
“unless” clause could kick 
in straight away.

That meant rogers was 
faced with paying an extra 
$2.13 million for power poles 
as a result. rogers success-
fully appealed the decision to 
the canadian radio-television 
and Telecommunications 
commission, however.

$2.13
M I L L I O N
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Dunedin-based Mouhannad Taha was admitted by 
Justice Dunningham in the Invercargill High Court on 
29 February. In 2012 Mr Taha and his family relocated 
to Dunedin from Damascus, Syria. Mr Taha’s brother, 
a neurosurgeon, and mother were already in Dunedin 
at that time.

Graduating in 1995, Mr Taha started working in his 
father’s law firm in Damascus as a lawyer under training. 
The standard process in Syria is that newly admitted 
lawyers spend two years as lawyers under training.

To become a senior lawyer practitioners have to 
submit a research thesis and go before a panel of judges 
and executive members to be assessed. Questioning 
of the panel can be on any area of law.

Following the death of his father in 1996, Mr Taha 

Syrian lawyer 
‘honoured and 
privileged’
Why is it so quiet? When will the shelling 
start? These were two questions the daugh-
ter of a Syrian lawyer asked on arriving 
in New Zealand. Mouhannad Taha had 
decided to leave behind the horrors he 
faced in his home country, where one 
friend and colleague he knew was kid-
napped leaving court and another was 
shot. Law Society Otago branch manager 
Debbie Ericsson reports.
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∂ Full-text search your discovery documents

∂ Remote access via any web-browser

∂ And much more!

LawFlow is a web-based discovery system designed, developed and 
hosted in New Zealand, used by New Zealand law fi rms since 2012.

DOING DISCOVERY? www.lawflow.co.nz

Take a free, fully-functional trial today!  Visit our website for details  www.lawfl ow.co.nz

took on the role of managing his father’s 
firm under the supervision of a senior 
lawyer and then became a senior lawyer 
himself in 1999, at which time the firm 
was transferred into his name.

The firm was a general practice 
firm meeting all of the legal needs 
of clients. He was also involved with 
international cases in the United Arab 
Emirates, Jordon, Lebanon, Italy and 
France. Although he has practised in all 
areas of law, including a large litigation 
practice, he is particularly interested in 
commercial and property law and had 
been developing this area of his practice 
before leaving Syria.

Current crisis
Mr Taha reports that the current Syrian 
crisis started with peaceful demonstra-
tions against the government.

The government response was to 
fire live rounds on the demonstrators, 
including from tanks and helicopters.

The position of lawyers and the judi-
ciary became precarious. The govern-
ment has been in control of the Bar 
Association (The Syrian equivalent to 
the Law Society) since 1980 and law-
yers were required to show that they 
supported the regime, being regularly 
subjected to questioning. If there was 
any suspicion that a lawyer was not 
supportive of the regime, then they 
could be either struck off or subjected 
to questionable disciplinary action by 
the Bar Association.

The lawyer and their families would 
also be targeted by the regime. This could 

❝ The position 
of lawyers and 

the judiciary 
became 

precarious ... If 
there was any 
suspicion that 
a lawyer was 

not supportive 
of the regime, 

then they could 
be either struck 
off or subjected 
to questionable 

disciplinary 
action 
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mean being taken in for questioning and 
tortured, being arrested, kidnapped and 
disappearing or being shot in the street.

One friend and colleague was kid-
napped leaving court. Another was shot 
on his way home. Yet another colleague 
was shot in his office just 200 metres 
from Mr Taha’s office not long after he 
left the country.

Travelling through the streets is dan-
gerous enough and with lawyers needing 
to travel to and from the many different 
courts in Damascus there was plenty 
of opportunity for the regime. Mr Taha 
carried a gun with him at all times while 
travelling.

Of course lawyers were not the only 
ones targeted and it was not uncommon 
for people to not return home at the 
end of the day. Mr Taha’s cousin, her 
husband and their twin daughters were 
among those kidnapped and murdered.

There were also the practical difficul-
ties of practising in the midst of a civil 
war – clients disappeared and docu-
ments were destroyed in the shelling. 
In Syria scanned copies of documents 
have no legal value, legal rights being 
destroyed with the original documen-
tation. Mr Taha’s office, located in the 
centre of Damascus, was damaged twice 
by explosions.

Difficult decision
Despite the horrors of the situation in 
Syria, Mr Taha describes the decision 
to leave as very difficult. He advised 

emigration officers at the airport that he and his family 
were travelling to New Zealand to visit family and study. 
He only told a few close relatives and his colleagues in 
his office of his plan to leave.

On arriving in Christchurch his daughter asked why 
it was so quiet and when the shelling would start.

When Mr Taha came to New Zealand he had poor 
English. He studied at the language centre at the 
University of Otago for six months. He then made 
an application to the Council of Legal Education for 
equivalency.

Due to the difficulties of getting documentation from 
Syria this took eight months to process. During this time 
Mr Taha studied politics at Otago University. He then 
completed the six law papers required by the Council 
of Legal Education at Otago University.

Mr Taha was able to complete his studies with the 
assistance of his brother, who not only provided funding 
for his studies but also welcomed Mr Taha’s family into 
his home, making a total of 17 people under one roof 
for a period of two years.

The process of admission in New Zealand was compli-
cated by the inability to obtain the usual documentation 
required by foreign lawyers applying to the New Zealand 
Law Society for a Certificate of Character.

Mr Taha says that he is “honoured and privileged” 
to be accepted as a lawyer in New Zealand. When he 
left Syria he thought that he would return following 
the end of the conflict.

He and his family were granted permanent residency in 
January 2015, the process with some extra study allowing 
him to become familiar with immigration law. He and 
his family now consider New Zealand home and he is 
looking forward to once again working as a lawyer. ▪

Ian Haynes ONZM is available to advise in 
respect of claims against law firms or to 
provide expert evidence. Ian routinely accepts 
instructions to provide expert opinions on 
professional and property issues and has 
frequently given expert evidence in such cases.

Ian has a wealth of experience to draw on 
when advising. He has been in practice for 
many decades, is a long-standing member 
of the NZLS Property Law Section Executive 
Committee, and has been involved in the 
drafting of the Rules of Professional Conduct 
and other professional rules and regulations.

Ian is a former Judicial Conduct Commissioner, 
and has served as President of the New 
Zealand Law Society.

Ian is a consultant with Kensington Swan.  
He can be contacted on telephone  
09 375 1117 or 021 981 134, or email  
ian.haynes@kensingtonswan.com.

Expert Advice and Evidence

❝ Mr Taha’s 
cousin, her 

husband and 
their twin 

daughters were 
among those 

kidnapped and 
murdered

Mouhannad Taha with his moving counsel, the Law 
Society’s Southland branch President Toni Green.
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The Wellington Pistol Club hosted students from Otago University last month, 
as part of their summer school course on forensic law.

After a safety briefing, the students were given the opportunity to fire a .22 
automatic pistol and either a Glock 9mm automatic pistol or a .38 revolver at a 
static target. The Glock is the pistol used by New Zealand Police.

A number of students did exceptionally well with the task and were right on target.
The Pistol Club members then demonstrated the different effects of shooting 

objects with bullets of different calibre. Two notable examples were the shower 
of baked beans that resulted from the disintegration of a baked bean can that 
was shot with a metal tipped bullet, and the exit hole when a pumpkin was shot 
using a soft nosed bullet.

The students were then given the opportunity to see distinctive marks, which 
can identify the weapon fired. These were the rifling marks on the bullet, the firing 
pin marks on the shell cases and the distinctive marks on the shell cases made 
by the ejector systems of the automatic pistols.

The forensic law course was taught by New Zealand forensic anthropologist 
Dr Robin Watt and by Dunedin barrister Len Andersen. ▪

Otago law student Annie McGuinness with her target 
from shooting at the forensic law course.

Students ‘on target’ 
in forensic law

The Whangarei High Court 
saw the admission of a third 
generation of lawyers last month 
when brother and sister Aaron 
and Demelza Harvey were 
admitted by Justice Brewer.  
Their father, Judge Harvey, said 
it was a wonderful day for Aaron 
and Demelza and a very proud 
day for him and his wife. Law 
is definitely in the family genes 
as grandfather Godfrey Harvey 
practised in Raetihi and was a 
former Vice-President of the 
New Zealand Law Society. Judge 
Harvey practised in Palmerston 
North before being appointed 
to the District Court Bench in 
2006. Aaron is a staff solicitor at 
Thomson Wilson and Demelza 
has a graduate position with 
Kellogg’s in Melbourne.

Welcome to
the profession
The New Zealand Law Society welcomes 
the following recently admitted lawyers 
to the profession:

Whangarei
Aaron Matthew Harvey 
Demelza Rose Harvey 

Invercargill
Mouhannad Taha
Charlotte Ellen White

❝  In the language 
of the law, often 
the tone is about 
as light as a 
verbal cudgel.”
—  Neil James, Executive 

Director of the Plain 
English Foundation
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ABCs of our Criminal Courts
A is for antagonise – abuse from the dock
B is for bail, this application’s on the rocks
C is for chances, he’s already had a few
And E is for excuses which are starting to accrue

D for desperation because he hasn’t seen his daughter
Despite the contact order, tirelessly fought for
The breaches on his record have muddied up the water
Birthday gifts remain ungiven
that he scrimped and saved and bought her

L is for lawyer and there’s certainly a case
For bail to be considered if he only had a place
But he couldn’t pay his rent while he was holed up in the cells
So he lost his flat and now he’s in an all too common hell

F is for frustration
 A for aggravation
  I for isolation
   D for desolation

P is for prison even though it was well fought
Stand down in custody. As it please the Court.

—  Ruth Harcourt 
PDS Christchurch

Letters to the Editor
LawTalk welcomes letters to the Editor. Letters should ideally be restricted to a 
maximum of 450 words, although shorter letters are most welcome. Letters may 
be abridged or edited, and LawTalk reserves the right to not publish any letter 
submitted. Letters should be sent to LawTalk as either a Microsoft Word document 
or in a form that can be copied and pasted into a Microsoft Word document. They 
can be sent to editor@lawsociety.org.nz.

Elections 
now on

The New Zealand Law Society 
sections elections opened on 16 
March 2016 and voting closes 
22 April 2016. To ensure you 
receive information relating 
to the elections please make 
sure the Law Society has your 
correct email address (only those 
without email addresses will be 
provided with a postal voting 
pack). 

The Law Society uses an 
experienced electronic elections 
company – Electionz.com – to 
run its elections. If you are a full 
section member and have not 
received an email from Electionz.
com with voting instructions first 
check any junkmail or clutter 
email inboxes. 

If you cannot locate the email 
with voting instructions, please 
contact Bronwyn Jones  
bronwyn.jones@lawsociety.org.
nz or call 04 463 2906

Section members 
- make sure you 
have your say on 
the make-up of 
your executive 
committees.

for Property Law 
Section, Family 
Law Section and 
In-house Lawyers 
Association 

Legal Accounting Bureau 
provides comprehensive, 
accurate, efficient and timely 
management of solicitors’ 
trust accounts.
Outsourcing the management 
of your firm’s trust account 
has many advantages.

Powered by juniorPartner.
Practice Management software you can trust.

Kathy Kell 
kathy@accountingbureau.co.nz
Ph 09 444 1044 
Fax 09 929 3203 
www.accountingbureau.co.nz

· Save time and money
· Always know your trust account 

is balanced and your month end 
certificates are filed on time

· Our service is completely secure 
and confidential

· Trusted professionals with over 
20 years’ experience

· 62 law firms currently use our 
services

13

24 March 2016 · LawTalk 884 



The New Zealand Bar Association is devel-
oping a new initiative to promote equitable 
briefing practices.

The association is in the process of estab-
lishing a new committee with a sole focus 
on looking at gender equity.

Promoting the equitable briefing policy, 
which the association established in 2009, 
will be among the aims of the committee.

“The bar association is focused on trying 
to reignite this policy in a way that actu-
ally continues to lead to some significant 
change for women at the bar,” says Kate 
Davenport QC, who chaired the NZBA 
Equitable Briefing Policy Committee when 
the policy was established in 2009.

“I do think gender equity is an issue for 
the entire profession, not just for women, 
because, as in all aspects of life, society 
and the profession benefit from having 
both genders participating equally in the 
provision of legal services at all levels.

“It’s well established that the judiciary 
needs to be representative of society as a 
whole –and the same is true of the profes-
sion. If you don’t have 50% of your popula-
tion getting equal opportunities to work at 
the middle and top ends of the profession 
then that’s a bad thing for the profession 
as a whole. It will lead to talented people 
leaving the profession.”

Policy’s aim
The aim of the policy, Ms Davenport says, 
is to try and encourage those people who 
brief the bar to widen the briefing pool 
and to make a conscious effort, when they 
are thinking about briefing, to think: “Who 
shall I send it to?” and not just send it to 
the same person or the same set of people 
again and again.

“The list of people that is being consid-
ered should include both women and men. 
We all are guilty of that very comfortable 
feeling of just sending it to those people 
we have used before,” she says.

“I don’t know that there’s much con-
scious bias, a lot of active sexism, going 
on any more. A lot of it is unconscious. 
We just use the same people we have used 
before. However the policy aims to make 
those briefing make a conscious decision 
to think about briefing women.

“I’ve had people say to me ‘men are 
more aggressive’ and what we really need 

New move 
to promote 

equitable 
briefing
By Frank Neill
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is an aggressive approach to this case, and 
personally I don’t think that any litigation 
needs an aggressive approach. Litigation 
needs a sensible analysis of what the facts 
are, what the potential outcome is and the 
law.

“Men and women are equally capable of 
doing that. You may need to be assertive 
when litigating but the distinction between 
aggression and assertion is clear and I don’t 
think that aggression is particularly helpful 
in litigation. Judges don’t like it and other 
counsel don’t like it.

“It doesn’t win cases. What wins cases is 
the facts and the law and a sensible, com-
mercial approach to the problem. However 
there still seems to be a barrier to women 
getting briefed on commercial cases.

“I think that we need to be more open 
about talking about these issues, which 
leads to change. The more we can talk, the 
more people think, and the more it leads 
to a change in the way people view their 
own decision-making and the control that 
they have about making a difference.

“Women have different skills to men but 
they are equally valid and useful skills when 
it comes to litigation and dispute resolution.

“It’s still horses for courses,” Ms 
Davenport says. “I’m not, for example, going 
to take on a big tax case but there will be 

“I think the need for our profession to reflect diver-
sity at every level is one of the most important 
challenges facing us,” New Zealand Law Society 
President Chris Moore says.

“During my time as the Law Society’s President I 
have consistently advocated for the retention and 
advancement of women in the legal profession. 
That includes those choosing litigation as their 
career path whether as barristers and solicitors 
or as barristers sole.

“Hearing about the Bar Association’s decision to establish a com-
mittee dedicated specifically to promoting gender equitable briefing 
practices is fantastic.

“As I enter my final weeks as the Law Society’s President, it is 
heartening to see that the advancement and retention of women in 
the profession has received this major boost.

“In just the last issue of LawTalk, I made a plea for those of us in 
the profession who brief, to give women the opportunity to perform 
at the higher levels.

“In that column, I made it clear that one thing I was not saying 
was ‘don’t brief men’.

“What I am saying is that it is both to your advantage and your 
client’s advantage to think creatively and with a very open mind about 
the appropriate skill set, experience, abilities and other attributes 
that would best suit the brief.

“We know from research into unconscious bias that it is very easy 
to view those who are similar to ourselves as being the ‘best person 
for the job’. It requires a certain discipline or intellectual rigour to step 
out of that mould, but I am confident that lawyers have the ability 
to do this and hopefully make some excellent choices around those 
we trust with litigation,” Mr Moore says. ▪

S O U R C E :   New South Wales Bar Association 
survey, 2014 Fantastic initiative

Chris Moore

Average gross 
annual fees, 2014

$270,000

Female 
barristers

Male 
barristers

$437,000

Kate Davenport QC, who chaired the NZBA Equitable Briefing Policy Committee when the 
policy was established in 2009. Photo: Andrew Coffey.
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Objectives of the Policy
Equitable briefing practices maxim-
ise choices for legal practitioners and 
their clients, promote the full use of the 
Independent Bar and optimise oppor-
tunities for practice development of all 
counsel.

The adoption of equitable briefing 
practices can play an important role in 
the progression of women in the law, 
the judiciary and the wider community.

Application of the Policy
This policy is formulated for voluntary 
adoption by both clients and legal prac-
titioners (including in-house counsel) 
throughout New Zealand.

Whilst acknowledging that the selec-
tion of counsel is ultimately the deci-
sion of the client, legal practitioners and 
in-house counsel exercise significant 
influence in making that selection.

Consistent with that acknowledge-
ment, this policy is also formulated to 
take into account the role relevantly 
played by other counsel in its effective 
operation. When they are consulted 
by clients, briefing firms and briefing 
agencies with a view to engaging coun-
sel are encouraged to include female 
counsel among the names of counsel 
they identify in the relevant practice 
area under inquiry.

Equitable Briefing Policy
In selecting counsel, all reasonable 
endeavours should be made to:

 ▪ identify female counsel in the relevant 
practice area;

 ▪ genuinely consider engaging such 
counsel;

 ▪ regularly monitor and review the 
engagement of female counsel; and

 ▪ periodically report on the nature and 
rate of engagement of female counsel.

some women out there who will be excellent at doing it.
“If I was asked how to approach briefing any new litiga-

tion then I would say – look at the barrister’s CV or website 
and see their recent cases and their areas of expertise. Then 
I suggest that if the person is to be briefed for the first time 
that you should meet and work out if their approach to 
the case fits what you want and your client needs.”

Selecting the best barrister for the brief is better for 
the client. It’s better for the community. It’s better for 
everybody, Ms Davenport says.

Pay disparity
A New South Wales Bar Association survey, conducted in 
2014, showed that the average gross annual fees for male 
barristers was $437,000. That compared with $270,000 for 
women barristers.

The disparity in pay is around 38%, the survey showed.
“We don’t unfortunately have access to that kind of data 

here but I don’t imagine there would be much difference 
between what happens in New Zealand and what happens 
in Australia,” Ms Davenport says.

“There’s been quite a bit of publicity recently about the 
gender pay gap in New Zealand as a whole. I think it’s 
equally true in law.

“Some of that is because women are over-represented 
in areas that are funded often by legal aid – family law 
and some aspects of criminal law – but that’s not the only 
explanation. There are also men in those areas.”

The Bar Association is firmly committed to promoting 
equitable briefing practices, says the association’s President-
Elect, Clive Elliott QC.

“It is an excellent project to be supporting. Advancing 
women in the profession and keeping them in the pro-
fession longer is a key task for all of us.

“This is not just about women promoting women. It is 
something that has to be done across the board.”

When you get greater diversity and depth at the inde-
pendent bar, you get more people to call on “and therefore 
clients get more choice and better service,” Mr Elliott says. 
“So everyone wins out of it.” ▪

New Zealand 
Bar Association 
Equitable 
Briefing Policy

New Zealand Bar Association President-Elect Clive Elliott QC

❝ Selecting the 
best barrister 

for the brief 
is better for 

the client. It’s 
better for the 

community. 
It’s better for 

everybody
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I was in a board meeting recently when a 
choice of lawyers was being discussed. I 
suggested the name of someone I thought 
was a great QC.

When I went to the internet to send their 
details around I found their LinkedIn page 
was a bit scant. In fact the most memo-
rable thing that I could see was their old 
school – I almost wondered if there were 
two lawyers with this name!

A few years ago a friend who is a QC 
asked to link in with me. I looked at their 
profile and rang them with some sugges-
tions on what I thought they could do to 
improve it. He said: “I have a website, why 
do I need to do this?” I explained how the 
internet works and that LinkedIn has such 
high internet traffic that it helps lift your 
individual profile. More importantly it’s 
often the first place people look for you.

I describe LinkedIn as business-people’s 
Facebook. If you are in business then you 
have to be on LinkedIn. But not just with 
a name listing. If you are going to be there 
then you have to spend 15 to 20 minutes 
setting it up properly or pay someone to 
help you do it.

If you really don’t know where to start 
see if your secretary can begin it for you. 
Look at a few of your competitors or col-
league’s LinkedIn pages and see how you 
compare and what information you should 
add. While you are at it, “linkin” with them!

Used properly, LinkedIn is a most val-
uable business resource. I use it as a tele-
phone and email directory. I get annoyed 
when I look up a name to get the email of 
a contact and find that they are so anxious 
about the world knowing their email they 
haven’t listed it. The reality is no one can 
get this detail unless they have “linkedin” 
with you. You have all the power.

Even if you think this article isn’t directed 
at you, have another look at your page. 
When was the last time you did an update? 
It reminds your contacts of who you are 

Why LinkedIn matters 
for lawyers
By Victoria Carter

understand LinkedIn. Put “litigation, 
contracts, IP law …” whatever is your 
skill so then people can “endorse” you.

6 Endorse other people who you know 
have expertise in certain areas – it is cour-
tesy to do this back if you think they do 
have the skills they indicate.

7 Build your connections – friends, people 
you do business with, people you know 
in business.

8 Spent at least five to 10 minutes once a 
week reading the news feeds. You might 
even find something interesting. Start or 
join a conversation by adding a comment 
or liking something in the newsfeed.

9 If you have read an article related to your 
area of interest, consider posting it with 
a comment to show you are keeping up 
to date.

10 Finally, add the LinkedIn icon to your 
email signature – it reminds people to 
connect and is a permanent reminder of 
your expertise and experience. ▪

Victoria carter is a communications specialist 
with a law degree from Auckland University. A 
company director, in January Victoria received 
an ONZM in the New Year Honours for services 
to arts, business and community. She is married 
to John Carter.

Victoria Carter

and what you do. Keep it current. If you 
are quoted in an article, post the link to 
show people you are an expert in the field. 
If you have an article published, link it to 
your profile.

Remember it’s also visual, so add para-
graphs when you write about your expe-
rience but keep it to a few lines.

So with the start of a new year have a 
look at your profile and see if you could 
make some improvements to it.

Top tips
1 Make sure you have a photo – remember 

it’s not a dating site so keep it profes-
sional or link it to your hobby. Don’t use a 
photo of you and your partner – remem-
ber this is business.

2 Don’t just say “Barrister” or “Partner” – 
put what you specialise in or your areas 
of expertise. It is good for business and 
helps people when they are searching 
for people in the field.

3 Add your work phone or mobile and your 
email address to contact information.

4 Fill in the work experience – it doesn’t 
need to be a book but a few lines show-
ing the firms you have worked for gives 
a sense of your depth and experience.

5 Check you have accurately listed your 
skills. If you put “Microsoft”, you are 
showing us all that you don’t really 

Business Valuations

Relationship Property

Investigative Accounting

Economic Loss Assessment

Expertise • Experience • Independence

17

24 March 2016 · LawTalk 884 



Lawyers experience alcohol-use disorders, depression and 
anxiety at a far greater rate than other professions, a United 
Stated study published last month shows.

Yet that was not the big news in the study.
The big news was that lawyers in the first 10 years of 

practice were now experiencing the highest rates of prob-
lematic alcohol use – a direct reversal of previous research.

Past research in the United States had shown that the 
longer lawyers had been in practice, the greater the inci-
dence of problem alcohol use.

The turnaround is significant too. Lawyers in their first 
10 years of practice had a 28.9% rate of problem alcohol 
use. That’s almost three out of every 10 young lawyers.

Lawyers who have practised between 11 and 20 years 
had a 20.6% rate of problem alcohol use and this figure 
continued to decrease from 21 years or more.

While we do not have figures on what is happening in 
the profession in New Zealand, anecdotal evidence suggests 
that depression and other health issues such as alcohol use 
disorders are an issue for the profession in this country. 
Indeed that was a major driver behind the launch of the 
Law Society’s Practising Well initiative in 2009.

Significant issues
“Levels of depression, anxiety, and stress among attor-
neys reported here are significant, with 28%, 19%, and 23% 
experiencing mild or higher levels of depression, anxiety, 
and stress, respectively,” the study says.

“In terms of career prevalence, 61% reported concerns 
with anxiety at some point in their career and 46% reported 
concerns with depression. Mental health concerns often 
co-occur with alcohol use disorders … and our study reveals 
significantly higher levels of depression, anxiety, and stress 
among those screening positive for problematic alcohol use.”

Conducted by the American Bar Association (ABA) 
Commission on Lawyer Assistance Programs and the 
Hazelden Betty Ford Foundation, the study is at http://journals.
lww.com/journaladdictionmedicine/Fulltext/2016/02000/
The_Prevalence_of_Substance_Use_and_Other_Mental.8.aspx.

The finding that lawyers in the earlier stages of their 
careers were at higher risk for problem drinking was sur-
prising, according to one of the study authors, Patrick Krill. 
Mr Krill is director of the Legal Professionals Program at 
the Hazelden Betty Ford Foundation.

It was surprising “largely because it was such a direct 
reversal of the previous data,” Mr Krill says.

Practising well

How can we help our 
colleagues
By Frank Neill

“The bottom line, however, is that we now 
have an entire generation of new lawyers 
who are likely facing shortened, less pro-
ductive, less satisfying and more troubled 
careers as a result of their substance abuse 
and mental health issues.

“That should be deeply concerning to 
anyone with a vested interest in the long-
term health and sustainability of our pro-
fession, and its institutions. “

In an article on the ABA website provid-
ing commentary on the new study (www.
americanbar.org/news/abanews/aba-news-
archives/2016/02/joint_study_identifi.html), 
Mr Krill looks at the question: How can 
lawyers recognise when a colleague needs 
help and when they do, what should they 
do about it?

“When approaching a colleague about 
an issue like this, steps should be taken 
to maximise an environment of dignity, 
respect, confidentiality, support and empa-
thy,” Mr Krill says.

“Accusations, threats and public con-
frontations are not the appropriate starting 
point for such a conversation. The situation 
could very well escalate to the point where 
it is necessary for a firm or lawyer to exer-
cise the leverage that they have to compel 
a colleague to seek help, but you shouldn’t 
begin the dialogue with an ultimatum.

“If you are unsure or uncomfortable with 
how to approach these issues, reach out 
and get some advice from a professional. 
It will be well worth your time,” he says.

What, then, is an appropriate starting 
point for a conversation that will help a 

Frank Neill

person – whether their issue is alcohol or drug use, depres-
sion, or some other issue? And, once begun, how should 
the conversation continue?

One could no doubt write a book on this topic, espe-
cially given the fact that we are all so different, and so one 
approach will not work for everyone. There are, however, 
five areas to think about:

Get advice
As Mr Krill suggests, it will be well worth your time to 
get advice. If you know any professionals, such as clinical 
psychologists, counsellors or those who run programmes 
to help people, try contacting them and asking.

Lifeline Aotearoa and the New Zealand Law Society have 
established a relationship where lawyers can access ser-
vices at a discounted rate. Lifeline can provide advice on 
how to help a colleague, via its 24/7 telephone helpline 522 
2999 within Auckland and 0800 543 354 outside Auckland.

Encourage the person to talk
A very useful strategy can be to come up with ways that 
encourage the person you feel may need help to talk about 
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Practising well

the issues they are facing.
In many cases, people who have a 

problem such as alcohol abuse will not 
be prepared to admit, even to themselves, 
that they have a problem. So getting them 
to talk may involve you starting by talk-
ing about something quite different from 
their diminishing work performance, for 
example. It may rather be getting them to 
talk about an interest they have, to get the 
communication relationship under way.

Thinking of good, open-ended questions 
to ask can be a very useful strategy. These 
questions need to be tailored to the person 
you are asking, making it difficult to give 
examples.

Listen
Once the person is talking, it’s very impor-
tant to listen. It can be tempting to talk 
yourself, but listening is the key to giving 
people the space to start opening up and 
to continue using you as a resource.

This is about active listening. It is, there-
fore, important that you demonstrate that 
you really are listening. A really good way 
to do this is to ask open ended questions. 
For example, you can ask a question such 
as “how did that make you feel?” or “what 
was your reaction to that?”

These questions need to be relevant to 
where the person is coming from, so it is 
important that they reflect the quality of 
your listening.

It can be very tempting to say something 
and, in so doing, stop listening to the person 
you are trying to help. That is frequently 
unhelpful. When you do say something, it 
should be to encourage the person to talk.

One thing that can be particularly tempt-
ing can be to give the person advice. If 
you do that while the person is actually 
“working” on an issue while they are talking 
to you, it will almost certainly be coun-
ter-productive. The time will come when 
we can point them in a useful direction. 
It’s about exercising patience, and avoiding 
following our role models, about following 
the “parent” mode.

Don’t judge
One very quick way to move into a space 
where we can quite rapidly turn people off 
is to say something judgemental.

We don’t need to judge someone we are 
trying to help, despite the fact that they 
may have made some ethical misjudgement 
or that they have may have got or done 
something wrong.

The time will come when they will need to address this issue for them-
selves. By saying something to them, we may stop the process of them 
getting to this point.

It’s also important not to jump to conclusions as to what the real issue 
is. You may, for example, have gained an impression that the person has 
a substance abuse issue, but it turns out to be something else – such as 
bipolar disorder or post traumatic stress disorder.

Be prepared
The time may well come when you can assist by pointing the person you 
are helping to agencies that can help.

Starting with the most dramatic scenario, if you are helping someone 
and there is some evidence that suicide may be a possibility, rapid action 
can be needed.

A person who is thinking about suicide might not ask for help, but that 
doesn’t mean that help isn’t wanted.

Lifeline Aotearoa has a dedicated suicide helpline: 0508 TAUTOKO [828 
865].If you think you, or someone you know, may be thinking about 
suicide, call 0508 TAUTOKO for support. TAUTOKO is Lifeline Aotearoa’s 
suicide crisis helpline. It’s a free, nationwide service available 24 hours a 
day, 7 days a week, operated by highly trained and experienced telephone 
counsellors who have undergone advanced suicide prevention training. 

If you believe either you, or someone you know, is in immediate 
danger, please call emergency services immediately on 111.

For other issues, Lifeline Aotearoa also offers a 24/7 telephone helpline – 
522 2999 within Auckland and 0800 543 354 outside Auckland. This helpline 
offers free, anonymous and confidential support. Volunteers manning 
the helplines undergo counselling training and supervision, providing a 
caring and professional service to a wide range of people in need.

They deal with many kinds of issues including psychological and 
emotional distress, financial and work issues, relationship and family 
problems and with callers who are lonely, ill, depressed or the victims 
of violence or abuse. “Whenever you need to talk, we’re here to listen,” 
Lifeline Aotearoa says.

Other useful contacts are:
 ▪ Depression Helpline 0800 111 757 www.depression.org.nz/waythrough/
help+services;

 ▪ Alcohol Drug Helpline 0800 787 797 http://alcoholdrughelp.org.nz/directory/; 
and

 ▪ Healthline 0800 611 116. This number is very useful as you can ring it at 
any hour of the day or night about any health-related issue or concern. 
When you ring, a registered nurse will assist you. ▪

Time to change / Newscast
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“Unbundling” legal assistance has been 
promoted in other jurisdictions as a key 
tool in providing access to justice.

In New Zealand, the term “unbundling” 
is closely associated with the restructure 
of the telecommunications industry, rather 
than a means of offering legal services. 
What it means is providing limited assis-
tance to a litigant, on a discrete aspect of 
their case, with the expectation they will 
otherwise be litigating in person.

The “father of unbundling”, Forrest 
Mosten, began promoting the idea in the 
1990s in the United States. Rather than 
having full carriage of a legal matter, he 
advocated for lawyers providing representa-
tion for certain aspects of the case: a nego-
tiation, drafting a pleading (ghost writing), 
legal research, or appearing in court.

The benefit of unbundling being empha-
sised internationally is that people who 
can afford some legal services, but who 
cannot afford to pay for a lawyer to take 
full carriage of the matter, can access some 
legal assistance. This assistance may benefit 
not only the litigant in person (LiP), but also 
be of wider benefit, alleviating the burden 
LiPs are commonly thought to place on the 
courts and opposing parties.

For lawyers, discrete task assistance is 
a potential avenue for revenue growth, 
tapping into a market of people who can 
afford some legal assistance but who are 
currently either going to court in person 

Providing limited 
(unbundled) 
assistance to 
litigants in person

Just an hour of 
your time?

By Dr Bridgette Toy-Cronin

or not going to court at all.
In this article I discuss the current landscape for unbun-

dled assistance in New Zealand, drawing on the substantial 
international literature and also data from a study I con-
ducted on LiPs in the New Zealand civil courts (Bridgette 
Toy-Cronin Keeping Up Appearances: Accessing New Zealand’s 
Civil Courts as a Litigant in Person). In that study I inter-
viewed, and sometimes also observed and reviewed the 
court documents and correspondence, of 34 LiPs litigating 
in the Family, District and High Courts. I also interviewed 
court staff (8), lawyers (16) and judges (13) working in those 
courts. I then consider what changes might be needed to 
make discrete task assistance more common.

Access to unbundled assistance in NZ
Unbundling is beginning to gain some momentum here. It 
was discussed as part of the answer to the access to justice 
problem in LawTalk’s feature last year (James Greenland 
“Mind the Gap: Closing the Justice Gap” LawTalk 878, 19 
November 2015).

The New Zealand Law Society recently published its own 
guidelines, which may provide some comfort to lawyers 
thinking of offering this service and help guide thinking 
about whether a particular case or client is suitable for 
this type of assistance: New Zealand Law Society Practice 
Briefing: Guidance to Lawyers Considering Acting Under a 
Limited Retainer (3 February 2016) www.lawsociety.org.nz.

While some forms of unbundled assistance have long 

Dr Bridgette 
Toy-Cronin

Access to Justice
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been part of the New Zealand legal land-
scape (eg, Community Law Centre advice 
and barristers performing limited retain-
ers for solicitors), widespread unbundling 
remains uncommon. This is despite the New 
Zealand Law Commission recommending 
investigation of the provision of unbundled 
legal assistance in response to the perceived 
increase in LiPs, as long ago as 2003 (Dispute 
Resolution in the Family Court (NZLC R82, 
2006) at 195).

Most unbundled services that LiPs in my 
study accessed were offered on an ad hoc 
basis, from lawyers who normally offered 
full retainer services. A number of Family 
Court LiPs referred to seeking one hour 
sessions with family lawyers to obtain 
guidance and reassurance regarding their 
management of their case. Some of the LiPs 
who had one-hour advice sessions reported 
that they were not charged. Lawyers said 
that it often was not worth opening a file 
and going through the process of sending 
a letter of engagement so they ended up 
“doing a bit of a freebie”.

Lawyers also gave free advice to LiPs 
who were former clients or who they 
knew socially. Free, informal, unbundled 
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assistance was much more common than LiPs being offered 
assistance via a more formal pro bono scheme being oper-
ated by an individual lawyer or law firm scheme.

For more substantial unbundled assistance, such as 
drafting or opinion work, many LiPs had enough money 
to pay for the service and some found lawyers who would 
do this work. One who did not have enough money to 
instruct a lawyer used crowdfunding to pay for some dis-
crete task assistance.

A small number of lawyers do market themselves as 
offering unbundled services, particularly in family law. 
This may become, or may have already have become, more 
common given the family law reforms introduced in March 
2014 prohibiting representation by a lawyer in some Care 
of Children cases.

There are also some online services offering unbundled 
assistance. For example, www.lawonline.co.nz is a docu-
ment drafting and advice service run by a single registered 
New Zealand lawyer, and JustAnswer, a US-based service 
offering New Zealand legal advice. LiPs in the study had 
used both these services. There is also a free legal question 
and answer service, www.lawspot.org.nz.

Lawyers and judges on unbundled 
assistance
Many of the lawyers interviewed said they sometimes 
offered discrete task assistance, but were very wary of doing 
so, and selective about who they offered the service to.

A lawyer who was offering limited retainer services to 
a large number of clients saw lawyers’ reluctance to offer 
such a service as the result of “a huge tradition that the 
lawyer does it all and charges like a wounded bull for it 
and controls everything”. Other lawyers offered a number 
of reasons why they were uncomfortable with it. These 
reasons included:

 ▪ it has low monetary rewards and high costs – lawyers 
paid for an “hour of your time” spent additional time 
recording the advice (to protect against future claims 
of incorrect advice) and time recording the retainer;

 ▪ difficulty accurately recording the limits of the retainer 
and having to be mindful of updating the retainer when 
the client returned for further assistance;

 ▪ clients did not understand the complexity of their case 
and so expected an hour of advice or other discrete 
task assistance to be sufficient but often it was not. 
Lawyers said they were sometimes asked for “just an 

Access to Justice
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hour of your time”, but the client would 
then attend the meeting with lengthy 
documents and the instruction: “Don’t 
incur too much time, but here is this 20 
page document, what do you think about 
it?” As a senior civil litigator explained, 
“It is not like fixing a car or unblocking 
the drain. It is likely to be complex and 
intensely felt”;

 ▪ the quality of assistance was compro-
mised by the restrictions on the time to 
complete the work;

 ▪ that the client may not understand the 
advice and therefore it would be of little 
benefit; and

 ▪ the factual basis on which the advice had 
been given might change, leading to an 
increased risk of being accused of having 
given incorrect advice. This happened to 
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assistance. They did note that sometimes LiPs would quote 
advice they said they had received and name the lawyer 
but the Judges “shut that down pretty quickly” (High Court 
Judge). When asked directly about whether they thought 
unbundled assistance was objectionable, none of the judges 
interviewed raised any concerns about it.

Is unbundled assistance useful?
We do not have robust evidence, either here or interna-
tionally, about whether unbundled assistance is beneficial. 
There is a widespread belief that some assistance is better 
than none for LiPs, but there is not currently the evidence 
available to support this conclusion. It is possible that a 
little advice is dangerous, increasing a litigant’s confidence 
but not their ability to manage their case.

While we do not have the benefit of gold-standard 
evidence (either here or internationally) about whether 
unbundled assistance is preferable to no assistance, the 
conclusion I drew from my study data was that individ-
ualised assistance is preferable to LiPs having access only 
to generic information online or in brochures.

Some LiPs wasted their own time, and that of the court 
and the opposing party, because they were seriously mis-
taken in their interpretation of the law and its relevance 
to their case. For example, a well-intentioned family law 
litigant was confused by a judge’s reference to privilege 
attaching to a document tendered as evidence. In response, 
the litigant spent many hours researching and trying to 
argue the defamation defence of “qualified privilege”. Some 
unbundled assistance for that litigant would have saved 
everyone time.

Discrete task assistance is not, of course, suitable for 
all litigants or all cases. Mosten himself suggested many 
limitations about when unbundling might be suitable. 
Those who are vulnerable or those who find it difficult to 
speak publicly or write and organise documents and take 
proactive steps (which can be for a variety of reasons), 
may not be suitable clients for this type of assistance.

There are other LiPs who have limited funds and the 
ability to carry out some steps independently, who would 
probably benefit from unbundled assistance. Many of the 
LiPs in my study had funds to be spend on their case but 
had exhausted them early in the proceeding on nego-
tiating with the other party or preparing for court, but 
they had no money remaining to bring their case to a 
conclusion. Marshalling the resources they did have more 

Access to Justice

one lawyer who had given advice to a client who was 
appearing in person in a tribunal. The tribunal decision 
was published, naming the lawyer and saying that the 
lawyer had “misadvised” the party. The lawyer said he 
had not given the advice at all and recalled the judgment 
and had it corrected because he was worried about the 
reputational harm of having it stand.

These concerns led many of the lawyers interviewed to view 
limited retainer assistance as “perilous and unsatisfying” 
(civil litigation lawyer), and they were therefore unwill-
ing to undertake it, except where there was an existing 
relationship with the client.

There was evidence to suggest that lawyers were right 
to be concerned that LiPs receiving limited retainer assis-
tance may not comprehend the advice, or its limitations. 
A number of LiPs did not understand that a lawyer was 
giving an “opinion” rather than “the answer”.

When the judge or opposing counsel challenged the 
advice by raising a contrary argument, the LiP was quick to 
conclude that the lawyer who had given them the advice 
was “wrong”. These LiPs did not raise other possibilities 
including: that the opinion had been a legal argument only, 
open to challenge by other argument; that the LiP may 
have misinterpreted the advice; or, that the nature of the 
case had changed since the opinion was given.

Judges had no objection in principle to lawyers ghost 
writing documents or providing “behind the scenes” 
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Access to Justice

strategically, by using discrete task assis-
tance at important moments in their case, 
may have had considerable benefits for 
them, the opposing party and the court. 
The LiP would have access to legal assis-
tance even though they cannot afford full 
representation, and engagement of a lawyer 
at strategic points might assist in the “just, 
speedy and efficient” disposition of cases, a 
benefit to both litigants and the court. This 
would require lawyers making a strategic 
plan with a litigant at the beginning of the 
case, identifying the amount in the litigant’s 
“war chest” and then discussing how this 
can be used to greatest effect.

Where to from here?
Given that some lawyers are already offer-
ing unbundled assistance and that there is 
a need to find ways to allievate the prob-
lems people face accessing legal services, 
I suggest it is time to look at barriers that 
are preventing the growth of discrete task 
assistance. These barriers include lawyers’ 
concerns about whether it is legal and 
ethical to offer unbundled assistance and 
procedural rules regarding solicitors on 
the record.

First, a review of the procedural rules 
regarding entry and withdrawal as solicitor 
on the record would be necessary to encour-
age discrete task assistance, particularly 
unbundled representation.

New Zealand’s procedural rules are brief 
and only discuss entry on the record (HCR 
5.38) and the circumstances where with-
drawal is permitted (HCR 5.41).

In the United Kingdom, the civil proce-
dure rules are more detailed and specifically 
exempt the lawyer from having to go on the 
record if they are “appointed only to act as 
an advocate for a hearing”: Civil Procedure 
Rules 42.2(1)(b) (United Kingdom).

New Zealand has no similar rules that 
make it plain that discrete representa-
tion services can be undertaken without 
being on the record. Like the New Zealand 
Law Society, the Law Society of England 
and Wales has published guidelines on 
unbundling. Their guidelines are detailed 
and include an appended specimen letter, 
which can be handed to the judge to explain 
the limits of the lawyer’s responsibility for 
the matter. Developing a similar letter for 
the New Zealand context would be helpful.

For this form of assistance to become 
more common, the co-operation and sup-
port of the judiciary would be required, both 
for rule changes and to provide comfort to 

lawyers that judges will not imply a full retainer when a limited retainer 
was intended.

The recent United Kingdom case of Minkin v Lesley Landsberg [2015] EWCA 
Civ 1152 will be helpful in this regard. It involved a claim of professional 
negligence against a solicitor and considered whether the solicitor’s duty 
was limited to what the solicitor said was a strictly limited retainer. The 
trial judge and appeal court both found the solicitor’s duty was limited 
to the terms of the retainer and no broader duty beyond that retainer 
was owed. In a concurring judgment, Lady Justice King observed that 
the client care letters and retainer “must be drafted with considerable 
care in order to reflect the client’s specific instructions”.

The New Zealand Law Society could consider developing specimen 
letters of retainer for common forms of unbundled assistance, lowering 
the cost for drafting the retainer and providing comfort that the letter is 
drafted with sufficient clarity.

Another issue to consider is billing for unbundled services. One of the 
barriers to offering unbundled assistance is the difficulty in giving accu-
rate fees estimates for a step in a proceeding. Exploration of alternatives 
to hourly billing and the regulatory context for alternatives also need to 
be explored when considering reforms to encourage discrete task assis-
tance. This work has been begun by the Access to Justice Working Group 
of the New Zealand Bar Association. It is considering a number of areas 
for reform to increase access to justice and is beginning dialogues with 
other interested parties to explore implementation.

Conclusion
Unbundled assistance is not a silver bullet for the problems of access to 
justice. Those problems are complex and no single solution is available. 
Helping litigants with discrete tasks in their litigation, for some clients 
and in some cases, may assist those litigants in accessing the court more 
effectively. It may also alleviate some of the burden the court and oppos-
ing party feels when faced with an LiP. For lawyers it may provide a new 
source of income, a currently under serviced area of the population. In 
the right case, unbundling may prove a win for everyone involved in the 
litigation and the time is right for exploring this option further. ▪

Dr Bridgette Toy-cronin has worked as a Judges’ Clerk, a human rights lawyer 
in Cambodia, and as a civil litigator in New Zealand and Australia. She is currently 
a research fellow and from 1 April she will be a Senior Lecturer and Director of 
the Legal Issues Centre at the University of Otago Law Faculty.
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Law reform

New fees schedules for criminal legal aid announced on 19 
February are a welcome step in the right direction, New 
Zealand Law Society Legal Services Committee convenor 
Liz Bulger says.

“However, the changes have been a long time coming and 
lawyers providing criminal legal aid have been seriously 
struggling with the overall economic viability of legal aid 
work,” Miss Bulger says.

The new schedules are contained in the Legal Services 
Commissioner’s report Criminal Legal Aid: changes to fee 
schedules – review responses and final decisions.

Miss Bulger says that the review has resulted in an 
increase of $4.92 million in the fees for criminal legal aid 
and that is pleasing.

“Criminal legal aid lawyers will be glad that some sig-
nificant gaps have been addressed. It is good that fees 
will be introduced or increased where they have not been 
properly aligned with the new criminal procedure process.

“Unfortunately the changes will be phased in over three 
years. We had hoped for an immediate introduction and 
more substantial across-the-board increases, but the new 
schedules are a good first step.”

Miss Bulger said the New Zealand Law Society was able 
to provide input from around 300 lawyers in its December 
2014 submission to the Legal Services Commissioner on 
the changes.

Criminal legal aid applications rose by 4.1% to 40,124 
in the year to 30 June 2015 and made up 69% of all legal 
aid applications in that year. ▪

The New Zealand Law Society supports an MBIE proposal 
to continue to exempt lawyers from the operation of the 
Financial Advisers Act 2008 in relation to financial advice 
that they might provide as part of their normal activities.

The Law Society has released its submission on the 
Options Paper Review of the Financial Advisers Act 2008 
and the Financial Service Providers (Registration and 
Dispute Resolution) Act 2008.

The submission agrees with Options Paper reasons for 
not changing lawyers’ exemption: that lawyers are already 
fully regulated under the Lawyers and Conveyancers Act 
2006 and the associated regulations and rules, there is no 
evidence that the exemption has a detrimental impact on 
consumers’ financial outcomes, or in the professionalism 
of, or consumer confidence in, the financial advice industry.

“The Law Society has provided detailed guidance to 
lawyers in relation to what is considered to be ‘in the 
ordinary course of business’, and has seen no evidence 
to date that lawyers are ‘crossing the line’ from financial 
advice in the ordinary course of business,” it says.

Elsewhere in its submission, the Law Society says further 
work should be done to identify the benefits of amending 
the Financial Advisers Act to establish a sole professional 
body for financial advisers.

“A professional body could be responsible for licensing 
financial advisers and regulating conduct through setting 
and enforcing a Code of Conduct for Financial Advisers,” 
it says.

The Law Society says such a professional body could 
co-regulate with the Financial Markets Authority (FMA). The 
FMA would continue to have an important oversight role, 
while the day-to-day guidance and disciplining of finan-
cial advisers was managed through the professional body.

“It would be important to ensure the boundaries between 
the professional body and the FMA were clearly established 
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to avoid any duplication of 
regulatory oversight.”

Financial service provid-
ers would remain regulated 
by the FMA under the fair 
dealing provisions of the 
Financial Markets Conduct 
Act and other regulators, 
such as the Reserve Bank, 
the submission says.

Considering ethical and 
client care obligations, 
the Law Society says all 
financial advisers should 
be required to put the 
consumer’s interests first. 
It says consumers would 
expect their interests to be 
put first when they receive 
financial advice from a pro-
fessional.

“If an adviser puts his 
interests before the client’s 
interests it is not advice – 
it is a sale. It may even be 
mis-selling, exposing the 
adviser and financial ser-
vice provider to liability 
under the Financial Mar-
kets Conduct Act.”

The Law Society says 
the legislation should be 
amended to make a clearer 
distinction between “sales” 
and “advice”. ▪

The New Zealand Law Society says it is 
concerned about the potential adverse 
effects of changes proposed by the Rules 
Committee for striking out statements of 
claim before service.

The Committee’s paper Consultation on 
Striking out Statements of Claim before Service 
proposes a new rule to specify a procedure 
for a statement of claim which appears to be 
frivolous, vexatious or an abuse of process 
to be referred to a judge for consideration 
before it is served on the other party.

In a submission on the paper, the Law 
Society says it appreciates the difficulties 
that can be presented by statements of 
claim of the type described.

However, the potential adverse effects of 
the proposed amendments, and the poten-
tial implications for access to justice are 
concerning.

In particular, the Law Society says the 
proposal may:

 ▪ impose a responsibility on registrars 
which they are not equipped to carry out;

 ▪ deny plaintiffs the opportunity to be 
heard, and result in potentially merito-
rious claims being struck out; and

 ▪ create greater difficulties at the appellate 
level than it resolves at first instance.

The Law Society says whether a pleading 
meets the criteria in rule 15.1(1) is a matter 
of legal judgement, the initial assessment 

of which should not rest with a registrar.
It is also concerned at the lack of oppor-

tunity to present a case and does not con-
sider there is a good reason to exclude the 
operation of rule 7.43(3).

“It is an extreme step to deny a claimant 
the opportunity to be heard at all in these 
circumstances,” it says.

“There is a real risk that a potentially mer-
itorious but novel or inelegantly expressed 
statement of claim may be rejected as a 
result of the proposed rule change, thus 
unfairly denying a prospective claimant 
access to justice.

“There could also be irreversible conse-
quences where limitation periods apply. 
A litigant whose claim had been struck 
out (without any opportunity to be heard) 
might not be able to recommence proceed-
ings within the limitation period, and the 
court might be unaware of such conse-
quences.”

The Law Society also notes that it is 
unclear how the proposed appeal procedure 
would operate in practice, with any appeal 
to the Court of Appeal without a reasoned 
decision from the High Court representing 
a departure from New Zealand’s adversarial 
court system. ▪

Proposed statement 
of claim changes 
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The New Zealand Law Society recommends that several changes are 
made to the provisions for residential land withholding tax (RLWT) in 
the Taxation (Residential Land Withholding Tax, GST on Online Services, 
and Student Loans) Bill to ensure there is better clarity.

In its submission to the Finance and Expenditure Committee on the 
bill, the Law Society also says it is regrettable that there are no details of 
the information the Commissioner of Inland Revenue intends to require 
vendors to give to their conveyancer in relation to RLWT.

It says the select committee should be given a full list of the information 
the Commissioner intends to prescribe so it can fully understand the 
extent of the information to be collected and certified by all vendors of 
residential land, and reviewed by the potential paying agent.

The Law Society says providing this information would allow a full 
appreciation of the compliance costs that the RLWT measures will impose 
on all residential land transactions.

Among the changes the Law Society recommends are clarification of 
the provisions affecting associated persons. It notes that while the defi-
nition of “associated persons” for the purpose of RLWT is presumably not 
to be limited to the same extent as it is for land provisions, this should 
be clarified.

The bill also needs to include a reference to “associated person” in the 
Income Tax Act’s defined terms, the submission says.

There is also the possibility of confusion for conveyancers in differences 
between the definition of “offshore person” in the proposed RLWT provi-
sions, and the land information tax measures introduced by the Taxation 
(Land Information and Offshore Persons Information) Bill.

Clarification of the penalties for which conveyancers could be liable if 
RLWT provisions are incorrectly applied is also needed, the Law Society 
says. It suggests an amendment to clarify that the paying agent has no 
liability for a penalty if it was reasonable, on the basis of the certified 
information provided by the vendor, for the paying agent to consider 
that RLWT was not payable.

While the bill does not expressly state that agents may be liable for 
criminal penalties, as currently drafted it makes that an option. The com-
mentary refers only to “general penalties”.

“The Law Society recommends that the penalties that the paying agent 
may be liable for are clearly stated, and that they should not include 
criminal sanctions,” it says. ▪

www.onelaw.co.nz 03 339 6202

“There is economy of effort with OneLaw; 
everything you need is available and easy to find.”

Christine Humphrey, 
Office Manager, Dalziel Strauss

Practice Management Systems 

NZLS suggests changes 
to residential land 
withholding tax bill

The New Zealand Law Society says a bill to 
prevent child sex offenders from changing 
their names should not proceed.

In a submission on the Births, Deaths, 
Marriages, and Relationships Registration 
(Preventing Name Change by Child Sex 
Offenders) Amendment Bill, the Law Society 
says it agrees with the Attorney-General’s 
comments in his New Zealand Bill of Rights 
Act 1990 report on the bill.

“While protecting vulnerable members 
of society from child sex offenders is an 
important social objective, the bill does 
not appear to advance this objective in 
a meaningful way,” the submission says.

“As any person may change their name 
simply by adopting a new name, all the 
bill can achieve is that persons convicted 
of a relevant offence cannot register that 
name. The prohibition on registration will 
not prevent child sex offenders from law-
fully using other names in situations where 
use of a person’s registered name is not 
required, nor from committing identity 
theft or fraudulently using another name.”

The Law Society says the bill is also incon-
sistent with the right to freedom of expres-
sion affirmed by s 14 of the New Zealand 
Bill of Rights Act in a manner which is not 
justifiable in a free and democratic society.

It says there are alternative ways of 
achieving the objective of protecting vul-
nerable members of society from child sex 
offenders. These include identification of 
all applicants before a name change can be 
registered, improved information sharing 
across borders and across agencies, sen-
tencing options such as extended super-
vision orders, collaborative multi-agency 
support for child sex offenders, and vetting 
of staff working with children. ▪

NZLS 
opposes 
child sex 
offender 
name 
change bill

Law reform

26

LawTalk 884 · 24 March 2016



avantifinance.co.nz

The case for partnering
Given the contributory mortgage scheme September deadline, there is a good argument to consider 
partnering with Avanti Finance.

Avanti Finance is a professional lending specialist offering both short and long term mortgages and over  
20 years experience. Our philosophy is all about flexibility and assisting you to continue to offer mortgage 
solutions to your clients.

To talk about professional partnership opportunities, call Mark Mountcastle (CEO) on 09 970 4733, or email  
mortgages@avantifinance.co.nz to receive an Information Memorandum on Avanti Finance and our mortgage offering. 
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Questions raised by employment 
mediation service proposals
The New Zealand Law Society has recom-
mended that proposed changes to MBIE’s 
employment mediation services be trialled 
in one or more regional centres before being 
rolled out nationally.

In comments on MBIE’s proposals, the 
Law Society says prompt, locally provided 
mediation services are fundamental to 
resolving employment disputes effectively 
and efficiently and ensuring equitable 
access to justice.

MBIE’s proposals would implement a 
national approach to scheduling employ-
ment mediation by introducing a mixed 
resourcing model of permanent MBIE 
employees and contract mediators.

The Law Society says some lawyers, 
particularly those practising in Otago, 
Manawatu, Bay of Plenty, Gisborne and 
Hawke’s Bay, are concerned at the proposed 

loss of local offices and permanent medi-
ators in those areas.

“Practitioners advise that mediators pro-
vide excellent services and consider that 
the mixed model contracting proposal risks 
reducing mediation services rather than 
enhancing them.”

The MBIE proposals were built upon a 
report by consultancy firm MartinJenkins. 
The Law Society obtained a copy of this 
report under the Official Information Act 
1982.

It says a review of the report suggests 
that some of the base information relied 
upon is at odds with lawyers’ experience.

“This is not a criticism of MartinJenkins. 
But the absence of sound, accurate up-to-
date data means there is a need to move 
carefully to ensure the problems have 
been accurately identified prior to seeking 

solutions.”
Contracting mediators from outside 

a region to deliver high profile/complex 
employment mediations may negatively 
impact availability, cost and quality for local 
clients, it says.

With the issues which have been iden-
tified, the proposed timeframe of deci-
sion-making by mid-March 2016 with a 
phase-in period of up to 12 months may 
not be sufficient to include robust testing 
of the model before it is implemented.

The Law Society suggests that trialling 
the model in one or more regional centres 
would be desirable.

MBIE has now announced its final 
decision. See www.lawsociety.org.nz/news-
and-communications/latest-news/news/
employment-mediation-services-changes-
announced. ▪
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A consultation draft Incorporated Societies Bill has been 
released for public consultation, and submissions close 
on 30 June.

The draft bill closely follows the recommendations of 
the Law Commission’s 2013 Report, and aims to make 
societies better able to govern themselves and deal with 
disputes. This is the first major reform since the original 
legislation was enacted in 1908.

A copy of the proposed bill and of the request for sub-
missions can be accessed at www.mbie.govt.nz/info-services/
business/business-law/incorporated-societies/incorporated-
societies-bill-exposure-draft. It should also be noted that 
societies registered under the Incorporated Societies Act 
1908 and under the Charitable Trusts Act 1957 will be 
affected by the proposed new Incorporated Societies Act.

This is a brief summary of the key proposed reforms:
 ▪ societies will continue to be prohibited from operating 
for the financial gain of members;

 ▪ the minimum number of members will be 10 (corporate 
members counting as three individuals) on and after 
incorporation;

 ▪ members will not be liable for a society’s obligations;
 ▪ societies will be deemed to have full capacity to carry 

The New Zealand Law Society would welcome a different approach by 
Inland Revenue to penalties if it would mean changes in some of the 
current approaches.

In its comments on the discussion document Making Tax Simpler: Towards 
a New Tax Administration Act, the Law Society says the document looks 
at a new compliance model based on the view that taxpayer behaviour 
arises from a combination of capability, opportunity and motivation.

The document then flags the possibility that the new model could mean 
a different approach to penalties in future.

The Law Society points to some results which would be welcomed 
from such a change in approach.

These would include less frequent imposition of shortfall penalties for 
failing to take an acceptable tax position where the taxpayer has obtained 
professional advice before taking the disputed tax position.

The Law Society says it would also welcome “a reversal of the trend 
of Inland Revenue imposing and then only agreeing to reduce shortfall 
penalties in settling a dispute if the taxpayer pays all of the core tax and 
use of money interest assessed (without any willingness to settle for less 
than core tax and without any remission of interest).” ▪

NZLS welcomes idea 
of different tax penalty 
approach

Incorporated 
Societies Bill

on or undertake any business or activity, 
do any act, or enter into any transaction;

 ▪ the list of what must be included in soci-
ety constitutions has been expanded and 
“standard” recommended provisions are 
likely to be provided;

 ▪ societies must have a committee of at 
least three “natural persons”;

 ▪ every incorporated society will have a 
Registrar’s “contact officer”;

 ▪ statutory duties will be imposed on 
society officers;

 ▪ there will be detailed requirements about 
complaints and grievances and conflicts 
of interest;

 ▪ there will be statutory powers to require 
compliance with society constitutions;

 ▪ all societies will file annual financial 
reports with the Registrar; and

 ▪ amalgamations and mergers of societies 
will be facilitated.

The Law Society’s Commercial and Business 
Law Committee is considering the bill, 
and any comments or suggested submis-
sions should be emailed to karen.yates@
lawsociety.org.nz, preferably before the end 
of April. ▪

Recent submissions:
The Law Society recently filed submissions on:

 ▪ Commerce Act: targeted review;
 ▪ Rules Committee consultation: Striking out state-
ments of claim that are vexatious, frivolous or an 
abuse of process;

 ▪ Taxation (Residential Land Withholding Tax, GST on 
Online Services, and Student Loans) Bill;

 ▪ Making Tax Simpler: Towards a New Tax 
Administration Act;

 ▪ Making Tax Simpler: Better Administration of GST 
and PAYE; and

 ▪ Financial advisers legislation review – options paper, 
Parts 1 & 2 (options for change).

The submissions are available at www.lawsociety.
org.nz/news-and-communications/law-reform-
submissions.

Coming up
The Law Society is currently preparing submissions on 
numerous bills and government discussion documents. 
Members are welcome to contribute comments to the Law 
Reform Committee, specialist committees and sections 
preparing the submissions. There is information in the 
weekly LawPoints e-bulletin on upcoming NZLS law reform 
activities; and the Law Society’s Law Reform Manager 
can be contacted at vicky.stanbridge@lawsociety.org.nz.

Law reform
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What do the CPD Rules say 
about audits?
The Lawyers and Conveyancers Act 
(Lawyers: Ongoing Legal Education – 
Continuing Professional Development) 
Rules 2013 (Rules) require that a lawyer 
whose compliance with the CPD Rules is 
being audited must, on request: permit the 
audit; submit their CPD plan and record 
(CPDPR); and authorise a third party to 
provide any documentation associated 
with a lawyer’s CPDPR.1

What do I do if I’m audited?
Do not panic. CPD audits are intended to 
be supportive and educationally focused.

This does not mean that it is not impor-
tant to be prepared and to have completed 
your CPDPR before being audited. It does 
mean that you will receive some guidance 
and feedback, especially if your CPDPR 
requires any modifications to meet the 
requirements.

If you are audited, simply submit your 
CPDPR materials by the requested date.

What do I send as part of 
an audit?
Send in your CPDPR. A CPDPR includes:

A learning plan
A description of your current learning needs.

An action plan
Your intended CPD undertakings.

CPD Audits – 
Your questions answered

If you have any queries about the CPD scheme, making declarations or maintaining a CPDPR please email 
Ken Trass at ken.trass@lawsociety.org.nz or phone 0800 22 30 30 during normal office hours.

CPD declarations are due 
on the 31st of March
www.lawsociety.org.nz/cpd

An activities record
What you’ve completed (this may include 
the learning objectives for each activity).

Reflections on learning outcomes
Your own reflections on: the outcome of 
the learning; its value; what worked and 
didn’t; how this may impact on your prac-
tice or that of others; your next learning 
steps and the like.

Documentation verifying 
attendance
Only send this information if you are 
required to do so as part of an audit.

What are some points I 
should pay attention to?
All parts of the CPDPR are required to meet 
the standards expected by the CPD Rules. 
Some lawyers may require guidance to suc-
cessfully complete the learning plan and 
reflective components on their CPDPR. 
These areas may require some additional 
focus as they can be more challenging.

Can I just use the data from 
my provider template?
There are some great digital templates to 
assist you complete your CPDPR. They are 
a helpful guide to what must ultimately be 
your own planning and reflection docu-
ment related to your personal professional 
learning needs.

Will I know the results of 
an audit?
Yes, you will be notified of the result.

How many of us will get 
audited and why?
Last year 12% of the profession were audited 
and the same number will be audited in 
2016. This will help identify where extra 
educational assistance is required to sup-
port the CPD scheme.

What happens if I fail the 
audit?
Audits are designed to be supportive by 
nature. The intention of the CPD scheme is 
to build on the culture of lifelong learning 
that exists within the legal profession, to 
increase the competency of lawyers2 and 
to maintain public confidence.

One outcome is that you may be asked 
to resubmit part of your CPDPR.

If that is the outcome you will be offered 
assistance. It is however your responsibility 
to ensure you are cognisant of the CPD 
Rules and its expectations. ▪

1 Adapted from the: Lawyers and 
Conveyancers Act (Lawyers: Ongoing 
Legal Education – Continuing Professional 
Development) Rules 2013, r8.2.

2 Adapted from the: NZLS Guidelines for the 
Lawyers and Conveyancers Act (Lawyers: 
Ongoing Legal Education – Continuing 
Professional Development) Rules 2013, p43.
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Two recent United Kingdom Supreme Court 
judgments1 illustrate vicarious liability may 
be developing to offer plaintiffs significant 
opportunities in defendant shopping, to 
increase insurers’ exposure to claims 
for such liability, and to give businesses 
added caution in dealing with customers 
and clients.

Vicarious liability in 
principle
One person’s vicarious liability for another’s 
commission of a civil wrong is classically 
understood to arise when the other com-
mits the wrong in close connection with 
an employment or comparable relationship 
for the first person. Both may then be liable 
for the wrong.

Importantly, the wrong is committed by 
the other person; the first person becomes 
liable for that wrong by reason only of its 
vicarious liability. Such liability is to be 
viewed distinctly from the first person’s 
direct liability for wrongs committed.

Vicarious liability is thus answering a 
policy question: when should one person 
be liable for wrongs separately committed 
by another? The policy answer is in circum-
stances in which the first person should 
bear the burden as much as the benefit of 
the relationship, and may be incentivised 
to control the impact of that relationship 
on third parties.

Vicarious liability in 
practice
The employment relationship is an obvi-
ous target for application of the policy. 
An employer engages others to conduct 
its business, hoping to benefit from their 
labour. The exercise of that labour intro-
duces risk to third parties, for which the 
employer should be liable. It is in the 
employer’s interest to manage the conduct 
of its business in such a way as to limit that 
risk. And recourse to the employer may 

more reliably indemnify the third party.
To take a simplistic example, while 

delivering the employer’s goods to a cus-
tomer, an employee negligently crashes the 
employer’s vehicle into a third party’s car. 
No part of the employee’s function involves 
incompetent driving, so s/he is not acting as 
the employer. But the employer introduced 
risk to the third party when it directed its 
employee to deliver its goods. The employer 
has opportunity to mitigate that risk by 
ensuring only competent drivers drove its 
vehicles. If, as transpires, that was not the 
case, policy dictates the employer should 
also be liable – for the employee’s wrong, 
committed in close connection with that 
employment relationship.

However, if the employer contracted a 
courier company to deliver its goods, and 
the courier driver negligently crashed, it 
is not the employer who has introduced 
that risk to third parties (but the courier 
company). Orthodox application of policy 
would not entertain the employer’s vicari-
ous liability (although the courier company 
may comparably be vicariously liable for 
its driver’s negligence).

Why should that be so? The distinc-
tion between the employer’s choice of an 
employed driver or a contracted driver may 
not be meaningful in terms of introducing 
opportunity for risk to third parties; terms 
of engagement of either employee or con-
tractor may make equivalent provision for 
reduction in that risk. And the potential 
for introduction of risk to third parties, in 
the course of conducting one’s own activ-
ities through others, is scarcely limited to 
employment relationships and their like.

Vicarious liability in 
transition
Recognising those realities – in S v Attorney-
General [2003] 2 NZLR 450 (CA), in which the 
Crown was held vicariously liable for the 
abuse visited by foster parents on wards 

of the state – the Court of Appeal (at [111]) 
commended focus on “the nature of the 
relationship in comparison with the con-
ventional ones”, to determine “whether, in 
light of all relevant features of the relation-
ship, the law should or should not impose 
vicarious liability for misconduct which has 
a sufficient connection with and is within 
the risks created by the relationship”.

Rising to that invitation, in his last judg-
ment as President of the UK Supreme Court, 
Lord Phillips recorded in Various Claimants 
v Catholic Child Welfare Society [2012] UKSC 
56; [2013] 2 AC 1, [19]: “The law of vicarious 
liability is on the move”. He identified the 
material incidents of a vicarious liability 
relationship (at [35] and [47]) as being when:
a  the defendant is more likely to have the 

means to compensate the plaintiff than 
the wrongdoer, and can be expected to 
have insured against that liability;

b  the wrong will have been committed as 
a result of as a result of activity being 
taken by the wrongdoer on the defend-
ant’s behalf;

c  the wrongdoer’s activity is likely to be 
part of the defendant’s business activity;

d  the defendant, by engaging the wrong-
doer to carry on the activity, will have 
created the risk of the wrong commit-
ted; and

e  the wrongdoer will, to a greater or lesser 
degree, have been under the defendant’s 
control.

In complementary judgments given on 
2 March 2016, the UK Supreme Court 
observed the law of vicarious liability “has 
not yet come to a stop”.

Cox
Cox v Ministry of Justice [2016] UKSC 10 
examines the nature of the defendant’s 
qualifying relationship. Mohamud v WM 
Morrison Supermarkets plc [2016] UKSC 
11 reinforces the wrongdoer’s qualifying 
conduct.

Living a life vicarious —
On the move and yet to stop

By Pheroze Jagose
Pheroze Jagose

30

LawTalk 884 · 24 March 2016



These judgments “take stock of where 
[the law of vicarious liability] has got to 
so far”.

Mrs Cox was the catering manager at 
Swansea Prison. She supervised prisoners 
working in the kitchen. One negligently 
injured her. She sued the prison service.

The trial judge considered prison work 
was a matter of penal policy, rather than 
the voluntary engagement characteristic of 
employment. The Ministry was not vicari-
ously liable for the prisoner’s negligence. 
Mrs Cox’s consequent appeal was allowed, 
as prison work was done on behalf of and 
for the benefit of the prison service, and in 
a relationship even closer than voluntary 
employment contracts – that conferred by 
compulsory custodial sentences.

On the Ministry’s further appeal, Lord 
Reed, delivering the UK Supreme Court’s 
unanimous judgment, considered Lord 
Phillips’ five factors were not equally sig-
nificant in determining a vicarious liability 
relationship.

The first factor, of the defendant’s finan-
cial capability, was not a principled jus-
tification for imposing vicarious liability, 
although Lord Reed could not exclude 
“there might be circumstances in which 
[it] … might be a relevant consideration” (at 
[20]). And the fifth factor was only material 
for the fact of control, not that it was nec-
essarily exercised – it is “unlikely to be of 
independent significance”, unless entirely 
absent, in which case vicarious liability 
should be negated (at [21]).

Lord Phillips’ remaining intermediate 
factors were inter-related, coalescing in 
“the essential idea … that the defendant 
should be liable for torts that may fairly 
be regarded as risks of his business activ-
ities, whether they are committed for the 
purpose of furthering those activities or 
not” (at [23]).

This comprised “a modern theory of 
vicarious liability” (at [24]).

It was not to be limited to any special 
category of cases (although it was expressed 
by Lord Phillips in the context of sexual 
abuse of children) (at [29]). Neither was it 
to be undermined by semantic focus on 
the defendant’s business (at [30]) or the 
wrongdoer’s status (at [31]).

From this perspective, prior cases are 
aligned as imposing vicarious liability on 
defendants when wrongdoers (a) were put 
by defendants in positions, (b) were to per-
form activities for defendants’ benefit, (c) 

from which they committed wrongs, (d) the 
commission of which was a risk inherent 
in the activities assigned to them.

The negligent prisoner was put by the 
prison service to work in the kitchen to 
support the prison’s administration and 
management. His negligent injury of Mrs 
Cox was an inherent risk in that activity. The 
prison service was vicariously liable to her.

The Court was not persuaded by flood-
gates and other arguments against such 
liability, which “like the Fat Boy in The 
Pickwick Papers … sought to make our flesh 
creep” (at [43]).

Mohamud
Mr Mohamud went into a petrol station 
kiosk operated by Morrison to obtain 
service. Morrison’s employee racially 
abused him in the kiosk, and then seriously 
assaulted him on the forecourt.

The employee was employed to serve 
the petrol station’s customers, and was 
instructed to do so from behind the kiosk’s 
counter. The trial judge held there was 
insufficient “close connection” between the 
employee’s employment and his conduct 
to render Morrison vicariously liable. Mr 
Mohamud’s appeal was unsuccessful. The 
employee’s mere interaction with custom-
ers was not enough to make the employer 
liable for unforeseen acts of violence.

On further appeal to the UK Supreme 
Court, Mr Mohamud contended vicarious 
liability’s “close connection” test should be 
substituted for one which had regard for the 
setting in which the employer had placed 
the employee, and the range of activities 
open to being conducted there (at [9]).

Lord Toulson, with whom the other 
judges agreed, traced the origins and 
development of vicarious liability from the 
14th century. Initially limited to a master’s 
liability at civil law for his servant’s mis-
deed done by his command and consent 
(at [11]), through liability for modes of com-
mercial and industrial conduct expressly 
or impliedly authorised in his interests (at 
[12]-[25]), the modern law simply asked if 
the wrongs were so closely connected 
with the wrongdoer’s engagement by the 
defendant as to make the latter’s liability 
just (at [27]-[43]).2

The question is answered by identify-
ing the broad nature of the wrongdoer’s 
engagement by the defendant, and then 
deciding whether social justice warrants 
fixing the defendant with liability for the 

wrongdoing that arose. Liability would 
fix if the wrongdoer used or misused its 
engagement by the defendant to injure the 
plaintiff (at [44]-[45]).

In this case, Morrison’s employee’s con-
duct was in connection with his employ-
ment to serve its customers. Morrison 
entrusted him with that position, and the 
Court held “it is just that as between them 
and [Mr Mohamud], they should be held 
responsible for their employee’s abuse of 
it” (at [47]).

In a concurring judgment, Lord Dyson 
emphasised, while there have been devel-
opments in the law as to the type of rela-
tionship giving rise to vicarious liability, 
the circumstances of that vicarious liability 
are not “on the move”. They remain simply 
where it is just for such liability to arise 
(at [55]-[56]).

Where to from here?
If these advances are adopted in New 
Zealand, vicarious liability may attach 
simply for wrongs done by others in 
the course of activities directed by the 
defendant.

Plaintiffs should contemplate the avail-
ability of deeper pockets than those of the 
wrongdoer alone. The employee/independ-
ent contractor divide may not be suffi-
cient for defendants to escape liability. A 
broader range of relationships will need to 
be examined for the opportunity for risk 
they present to third parties. Insurers will 
find their potential exposure enlarged. And 
businesses and other enterprises will have 
to be more careful in their selection of reli-
able customer/client-facing staff. ▪

Pheroze Jagose is a barrister at Thorndon 
Chambers.

1 Cox v Ministry of Justice [2016] UKSC 10, and 
Mohamud v WM Morrison Supermarkets plc 
[2016] UKSC 1I.

2 In Mohamud, at [27]-[30], the UKSC 
compares and contrasts two occasions of 
bar staff throwing glasses at customers, 
approving as “just” the bar owner’s 
vicarious liability found in Petterson v Royal 
Oak Hotel Ltd [1948] NZLR 136 (CA), and 
disapproving the bar owner’s avoidance 
of liability in Deatons Pty Ltd v Flew (1949) 
79 CLR 370, despite the “tortuous and 
artificial” characterisation of the employees’ 
conduct as a “mode” of performance of their 
duties.
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Few social welfare matters reach the Supreme Court. In 
a recent judgment the Supreme Court has departed from 
a long line of established authority and provided a new 
approach to the meaning of “ordinarily resident in New 
Zealand” for social welfare purposes.

The phrase “ordinarily resident in New Zealand” governs 
the criteria for entitlement to welfare benefits in New 
Zealand – see s 74AA of the Social Security Act 1964.

The same phrase also governs entitlement to New 
Zealand Superannuation (NZS) – see s 8 of the New Zealand 
Superannuation and Retirement Income Act 2001.

Mrs Greenfield was a missionary and as such entitled 
to the exemption from s 8(b) and (c) for those engaged in 
missionary work provided by s 10 of the Act.

As Justice Collins stated in the High Court:
“Since 1964 Parliament has recognised that those who engage 
in missionary work, as well as those who undertake the 
activities in s 9 of the Act should not be disentitled to New 
Zealand superannuation by virtue of the fact that they spend 
long periods of time abroad undertaking laudable activities 
such as missionary work. Parliament clearly recognised 

Changed approach to New Zealand 
superannuation
By Peter McKenzie QC and Tony McGurk

EMAIL CLE@COLLAW.AC.NZ
or download from www.collaw.ac.nz

CALL (09) 300 3151

“It was an excellent course, with great resources and examples.”

DATE: 3 May 2016    TIME: 2.00pm to 4.30pm    PRICE: $287.50 (incl GST) 
LOCATION: Level 8, College of Law Centre, 3 City Road, Auckland

FEELING BLUE? It’s not avoiding the bad days that matters. It’s learning how to make 
them better. This session addresses mental health issues in the workplace and 

provides strategies to assist both management and staff. 

CONCENTRATED LEARNING

UNDERSTANDING 
RESILIENCE

that people such as Mrs Greenfield and her 
husband could spend considerable periods 
of their working lives out of New Zealand 
yet, but not lose their entitlement to New 
Zealand superannuation.” 1

Mrs Greenfield had been engaged in mis-
sionary work for 19 years. She operated 
from a base in Singapore and worked exten-
sively in several South East Asian countries– 
Cambodia, Myanmar, Thailand, Indonesia 
and Laos, principally among young people 
and women, working in community trans-
formation and with children at risk. Her 
work involved teaching, training and lead-
ership development.

Mrs Greenfield returned to New Zea-
land at age 65 to lodge her application for 
NZS. She informed the ministry that she 
intended to return to Singapore to continue 
her missionary work in South East Asia.

Application rejected
Her application was rejected on the ground 
that she was not ordinarily resident in New 
Zealand on the date of her application.

An appeal to the Social Security Appeal 
Authority (SSAA) was unsuccessful. The 
SSAA required that to be ordinarily resident 
in New Zealand the applicant’s habitual 
place of residence must be in New Zealand 
and absences must be only temporary: “It 
is difficult to characterise an absence of 19 
years as a temporary absence”.

Mrs Greenfield successfully appealed this 
decision to the High Court. Justice Collins 
placed weight on the finding by the SSAA 
that “the Authority is in no doubt that she 
intends to return to New Zealand when 
her missionary work comes to an end” and 
held that when regard is had to Wilson v 
Social Security Commission2 and the line of 
authority following from that case,3 “an 
applicant’s intention is relevant to whether 
his or her absence from New Zealand is 
temporary or permanent.

If Mrs Greenfield has an unequivocal 

Peter McKenzie QC

Tony McGurk
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intention to return to New Zealand at a 
future point of time, then that suggests 
her current absence is only temporary, 
which should be considered when assessing 
whether or not she is ordinarily resident in 
New Zealand at the time of her application.

The Ministry sought and was granted 
leave to appeal to the Court of Appeal. That 
Court allowed the appeal and restored the 
decision of the SSAA and held that Justice 
Collins had wrongly treated an applicant’s 
subjective intentions as being determina-
tive.4 The Court of Appeal emphasised the 
importance of actual physical presence in 
New Zealand for significant periods of time 
for a person to be ordinarily resident here 
and agreed with the SSAA that an absence of 
19 years could not be regarded as temporary.

The Court referred to the need to take a 
“practical approach” having regard to the 
growing cost of superannuation for the 
New Zealand taxpayer.5

Mrs Greenfield sought and was granted 
leave to appeal to the Supreme Court from 
this decision.

Supreme Court decision
The Supreme Court6 rejected the Court of 
Appeal’s approach in regarding the cost to 
the taxpayer of superannuation as being 
relevant,7 but upheld the decision of the 
SSAA.

The Supreme Court did not, however, 
adopt the view taken in the Court of Appeal 
that the concept of ordinary residence 
requires actual physical presence in New 
Zealand for significant periods of time.

The Supreme Court agreed with the Court 
of Appeal in rejecting the weight Justice 
Collins placed on the Wilson line of authority 
and gave little weight to the applicant’s 
clear intention to return to New Zealand on 
completion of the purpose for her absence.

While not overruling this line of cases, 
which the Court considered to be “broadly 
consistent” with the approach it adopted, 
the Court held that “these cases do not 
support the proposition that an applicant’s 
subjective intention as to future residence 
is necessarily determinative of ordinary 
residence, although such intention may 
of course be highly relevant.”

The Supreme Court also treated s 8 as 
standing alone from ss 9 and 10 and rejected 
Justice Collins’s view that when reading 
s 8 and its requirement for ordinary resi-
dence regard may be had to s 10 and the 
fact that in the case of a missionary having 
exemption under that section, the applicant 
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may necessarily have spent a long period of time outside New Zealand 
for the purposes of missionary work and such absence may therefore be 
treated as being temporary.8

Somewhat inconsistently, the Supreme Court in paragraph [34] of its 
judgment was prepared to view absences for the purposes of s 9 differently 
from absences for the purpose of missionary work under s 10.

The Court considered that absences for s 9 purposes may be viewed as 
“temporary” but the necessarily longer and, perhaps, lifetime absences 
of a missionary under s 10 could not be viewed in that way. This means 
that the longer a missionary remains outside New Zealand the less likely 
they will be considered to be ordinarily resident in New Zealand on the 
day of their application. This does seem anomalous having regard to the 
beneficial purpose of s 10.

New residence test
The Supreme Court put forward a new test for determining ordinary 
residence in paragraphs [36] and [37] of its judgment.

The Court held that both “ordinary residence” and “residence” refer to 
the place which is home for the time being. A person may be regarded as 
resident in the place regarded as home for the time being and ordinarily 
resident in the place usually so regarded.

The inquiry as to where a person is ordinarily resident should be directed 
to where that person’s home has been up to that date and what their 
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future intentions are. Where someone is 
living outside New Zealand, that person’s 
intentions as to future residence will be 
material. The stronger and less equivocal 
the intention to return the more likely it 
is that ordinary residence in New Zealand 
has been retained.

A critical element in the Supreme Court’s 
new test for ordinary residence is the length 
of time a person has been absent from 
New Zealand. The state of mind is, how-
ever, only one consideration and “must be 
assessed alongside the domestic realities 
of that person’s life” including the length 
of time that person has lived out of New 
Zealand. Other considerations referred to 
by the Court are the age of the person, and 
family connections with New Zealand and 
the other country.

This test may not be easy to apply in the 
individual case. It also risks being confused 
with the test for domicile which is also 
determined on the basis of the place that 
a person treats as being their permanent 
home.9

The Court took a broad approach in 
applying this test to an example that the 
Court itself put forward. A person who 
takes a temporary job in Australia for 
six months but whose family and house 
remain in New Zealand would, the Court 
considered, remain ordinarily resident in 
New Zealand, and this would be so even 
if the person entertained the possibility of 
remaining in Australia “depending on the 
way circumstances panned out”.10

Singapore her home
On the other hand, the Court when applying 
the test to Mrs Greenfield’s circumstances 
held that she was ordinarily resident in 
Singapore on the date of her application. 
Singapore was the place which was then 
her home (in the sense of being the location 
of “her everyday domestic life”). Since this 
had been the case for the preceding 19 years 
and she had no fixed plan as to when she 
would leave Singapore, the Court held that 
she was obviously ordinarily resident there 
too, “and this on any conceivable approach 
to the legal test”.

Having a home outside the country for 
as long as 19 years apparently presented 
an insuperable bar to qualifying for ordi-
nary residence in New Zealand. This does 
appear a harsh outcome if the facts before 
the Court are taken into account.

On those facts Mrs Greenfield might have 
been expected to succeed. She was a person 

who was living outside New Zealand on 
the date of her application but had a clear 
intention to return to New Zealand and 
retire and make her home here on com-
pletion of her missionary service.

She had maintained close connections 
with New Zealand during her period of 
absence. She had elderly parents, children 
and grandchildren in New Zealand, she held 
a property in New Zealand on which she 
and her husband intended to build a home 
for their retirement on completion of their 
missionary work. She used a New Zealand 
doctor during her absence and endeavoured 
to return to New Zealand for at least three 
weeks in every year.

By comparison her links with Singapore 
were marginal and related only to matters 
essential to residing in another country 
such as renting accommodation and paying 
tax. Few missionaries who had lived outside 
the country for 19 years would have closer 
links to New Zealand. Where she had a 
choice this was exercised in favour of New 
Zealand – ie, she chose not to purchase a 
home in Singapore but to rent there and 
chose not to take up citizenship.

Put simply, Mrs Greenfield’s absence was 
for the sole purpose of engaging in mis-
sionary work and there was no doubt, as 
the SSAA, the High Court, Court of Appeal 
and Supreme expected, that she would be 
returning to New Zealand upon completion 
of that missionary work.

In every respect Mrs Greenfield’s connec-
tion with New Zealand remained strong 
throughout her time as a missionary. 
The one factor that seemed to displace 
the accepted intention to return to New 
Zealand was that at the time of applying 
for NZS there was “no clear return date” but 
importantly 19 years was simply too long 
an absence regardless of the circumstances.

From this, a new test has emerged from 
the Supreme Court’s judgment as to ordi-
nary residence in the social welfare context, 
which is that an established intention to 
return can now be displaced by the length 
of the absence.

Whether this reflects a principled 
approach to determining ordinary resi-
dence may be a matter for debate, but the 
judgment suggests strongly that length of 
absence is itself capable of overriding other 
positive indicators of a person’s ongoing 
connection with New Zealand.

There is further irony in the fact that had 
Mrs Greenfield given up her missionary 
work at the time of applying for NZS she 

would have been ordinarily resident in New 
Zealand at the date of application therefore 
eligible to receive NZS.

The objective of the s 10 exemption for 
missionaries is to remove barriers that may 
prevent a person choosing to engage in 
missionary work, hence Parliament relaxing 
the residential requirements to ensure mis-
sionaries aren’t penalised upon returning 
to New Zealand by being refused NZS for 
failure to meet the residency test. For Mrs 
Greenfield, it was her decision to carry out 
further missionary work that meant she 
was not entitled to NZS.

Despite these factors, many missionar-
ies can draw some comfort from the lim-
ited application of this decision. All the 
Courts involved did confirm that if Mrs 
Greenfield had decided to stay and retire 
in New Zealand at age 65, when making 
her application, and not return to carry out 
more missionary work, she would undoubt-
edly have been ordinarily resident in New 
Zealand on the date of her application and 
would have qualified for NZS. ▪

Peter McKenzie Qc and Tony McGurck are 
Wellington barristers who appeared for the 
applicant in this case.

Notes
1 [2013] NZHC 3157 at para [51].
2 Wilson v Social Security Commission [1988] 7 

NZAR 361at 364-366.
3 Clarkson v Chief Executive [2010] NZAR 657; 

Matenga v Director-General HC Wellington 
AP91/98, 16 June 1999, Doogue and Gendall 
JJ; Carmichael v Director-General [1994] 3 
NZLR 477.

4 [2014] NZCA 611; [2015] 3 NZLR 177(Wild, 
White and French JJ).

5 The Court of Appeal referred to costs of 10.2 
billion before tax in 2013 or between 4 and 
5 % of GDP.

6 Greenfield v Chief Executive of the Ministry of 
Social Development [2015] NZSC 139.

7 The Supreme Court did not refer to but 
appears to have derived support for this 
stance from the judgment of McGechan J in 
Wahrlich v Bate [1990] 3 NZLR 97 which was 
cited to the Court.

8 High Court , supra n at paras [29],[30] and 
[51].

9 Domicile Act 1976 and Laws of New 
Zealand, Conflict of Laws, ,para 81...

10 Supreme Court paragraphs [36] and [37]. It 
should be observed that the person in this 
example, if not a missionary or a person 
under s9, would still have to satisfy the 
residential and presence requirements of 
s8(b) and (c).
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The recent Court of Appeal decision, Tasman 
Insulation New Zealand Limited v Knauf 
Insulation Ltd [2015] NZCA 602, now rep-
resents the leading New Zealand authority 
on the application of s 66(1)(c) Trade Mark 
Act 2002 which deals with trade mark rev-
ocation for genericsm.

The facts
Tasman has manufactured and sold insu-
lation in New Zealand under the Pink Batts 
brand since 1973. The brand holds 75% of 
the New Zealand home insulation market 
with an annual advertising and promotion 
spend of approximately $1.7 million.

Knauf is a large German manufacturing 
company with a global presence. In 2011 
Knauf entered the New Zealand market by 
exporting insulation rolls for sale here and, in 
the process, used “batts”, albeit in a low-key 
manner. While Knauf ’s insulation rolls bore 
the Earthwool brand, “batt” appeared in an 
oversticker on the product. Other packaging 
material referred to “Knauf batts”, “batts” and 
“Batt”. Earthwool’s website also used “batts” 
and the website’s HTML code included “Batt”.

The parties were soon embroiled in a 
legal battle which included:

 ▪ a trade mark infringement proceeding 
by Tasman against Knauf; and

 ▪ an application by Knauf to revoke 
Tasman’s Batts trade mark under s 66(1)
(c) on genericism grounds.

High Court decision
In 2014, Justice Brown in Tasman Insulation 
New Zealand Limited v Knauf Insulation Ltd 
[2014] NZHC 960 determined that:

 ▪ Knauf ’s revocation application failed. 
“Batts” had not become a generic name 
for insulating materials, and even if it 
had, this was not as a result of acts or 
inactivity by Tasman;

 ▪ the words used on Knauf ’s packaging 
and website (other than in the HTML 
code) were not trade mark use so that 

Battle of the Batts: 
Episode 2
By Alex McDonald

and whether it was accompanied by 
“Pink”. The Court held that the fact that 
17.8% of the listings which made no ref-
erence to “Pink Batts” was insufficient to 
show “batts” had become generic when 
over 80% (9,926) of the listings referred 
to “Pink Batts”, establishing public brand 
recognition;

 ▪ a summary chart of searches of publicly 
available New Zealand resources and 
material excluding searches that con-
tained “Pink” before “batt” or “batts” or 
where use was directly attributable to 
Tasman. The Court held that the exclusion 
of references to the correct use of the 
mark seriously detracted from the weight 
that could be given to the descriptive 
use identified in the chart;

 ▪ an analysis of dictionary entries. Here 
the Court agreed with Justice Brown’s 
finding that “batt” appeared to have 
been derived from ancient English use 
of “batting” to describe fibres used as 
filling for bedding or hat making. The 
Court considered it unlikely that “batts” 
was in common usage in New Zealand 
before Tasman’s 1973 registration of Pink 
Batts. This was confirmed by the fact that 
the first appearance of the term in the 
New Zealand Dictionary in 1994 included 
reference to “pink batt” as a proprietary 
name. Although some subsequent dic-
tionaries referred exclusively to “batts” 
generically, the Court considered this was 
likely to be explained by the use of that 
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Tasman’s infringement claim failed; and
 ▪ Knauf ’s use of “Batt” in its HTML code 
was infringing.

Neither party was satisfied with the out-
come and both appealed the decision.

Court of Appeal decision
The Court first considered whether s 66(1)(c) 
applied retrospectively. It reversed Justice 
Brown’s decision that it did not. The Court 
identified main changes in s 66(1)(c) from 
its predecessor, s 24(1)(a), as including:

 ▪ the replacement of “a well known and 
established use of the word … as the 
name or description of the article … by 
… persons carrying on a trade” with “a 
common name in general public use for 
a product or service”; and

 ▪ the additional requirement that the 
generic use has come about “in conse-
quence of the acts or inactivity of the 
[trade mark] owner”.

The Court rejected Tasman’s argument that 
because the new provision refocused the 
inquiry from the trade to the relevant public 
and introduced a causative requirement, it 
would be unjust to give the provision retro-
spective effect. Instead, the Court held that:

 ▪ the presumption that an enactment is 
not retrospective may give way to the 
context of the enactment;

 ▪ the Act made specific provision for time 
periods for trade mark revocation in rela-
tion to s 66(1) and (b) but did not apply 
any time period to s 66(1)(c); and

 ▪ considering acts and inactivity retrospec-
tively did not result in significant injus-
tice as this has always been a relevant 
consideration when assessing genericsm.

The Court examined the exhaustive scope 
of Knauf ’s search for evidence of genericsm 
which comprised:

 ▪ an analysis of 12,653 listings on TradeMe 
using “batt” or “batts” in either the title 
or body of listings sorted into categories 
based on where “batt” or “batts” appeared 
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term overseas and did not displace Pink Batts’ high level 
of brand recognition in New Zealand;

 ▪ 20 academic papers which the Court found were unlikely 
to “be readily accessible to the general public”;

 ▪ 14 generic references from various online forums and list-
ings described by the Court as paling into insignificance 
when compared to the non-generic Trade Me listings;

 ▪ 19 generic references in decisions of New Zealand courts 
and tribunals said by the Court to be “difficult to assess 
… in terms of public perception in the marketplace”;

 ▪ 71 generic references in local or regional authority 
documents such as district plans and brochures of a 
technical nature, the overall significance of which the 
Court found was “difficult to assess particularly in the 
context of [Knauf ’s] evidence that the Department of 
Building and Housing issued more than 1,200 decisions, 
some of which may have used the term ‘batts’ correctly”;

 ▪ 37 generic references in news media, a comparative 
analysis of which the Court said was hampered by the 
absence of instances of correct use of the mark;

 ▪ 20 generic references in patent and trade mark applica-
tions and registrations, the majority of which the Court 
said appeared to be applications by foreign proprietors, 
not reflecting “the perception and understanding of the 
term ‘batts’ amongst the relevant public in New Zealand”;

 ▪ 51 generic real estate listings determined by the Court 
to be insignificant when compared with Tasman’s evi-
dence citing one real estate website alone annually listing 
130,000 new homes and 70,000 for rent;

 ▪ 13 generic references in material from industry bodies, 
the majority of which emanated from BRANZ Ltd, use 
of which ceased after contact from Tasman; and

 ▪ 78 trade references which the Court found, to some 
degree, to be supportive of generic use.

The Court acknowledged Knauf ’s evidence from an ex-em-
ployee of Mitre 10 and Carters who said that the vast 
majority of customers he dealt with used the term “batts” 
to describe a type of insulation, whether branded Pink Batts 
or otherwise and the zenith of Knauf ’s evidence which 
came from one of Tasman’s own witnesses who, when 
queried by Justice Brown, described “batts” as a generic 
term for insulation, as establishing “not insignificant” use 
of “batts” in a generic sense.

The Court upheld Justice Brown’s decision that Knauf 
had not satisfied the burden of proving that “batts” had 
become a common name in general public use. Some 
use in a descriptive sense was not enough to establish 
genericsm. The extent of descriptive use must be shown 
to be established and widespread. It did not matter that 
“Batts” was not always used in conjunction with “Pink 
Batts” because the two words are strongly associated in 
the public’s mind.

Causation
Here the Court held that, if it was wrong to conclude that 
Knauf failed to establish genericsm, it failed to prove the 
causation element of s 66(1)(c); that genericsm was a “con-
sequence of acts or inactivity of the owner”. The Court 
observed that:

 ▪ the obligation is not absolute; a trade mark owner is 
not required to eliminate all inappropriate use of the 
mark but has to take reasonable steps to ensure the mark 
retains its essential function;

 ▪ while using a descriptor may help to stop a mark from 
becoming generic, there is no hard and fast requirement 
for the owner to do so;

 ▪ the increased use of the internet may accelerate the 
process of a mark becoming generic, emphasising the 
need for owners to be more vigilant; and

 ▪ any shortcomings of an owner’s inactivity to protect use 
of its mark should be balanced against what the owner 
has done to promote correct use of its mark.

Use of “Batt” and “batts”
The Court endorsed the decision of Justice Brown, that 
use of “Knauf batts”, “batts” and “Batt” on Knauf ’s pack-
aging and “batts” in a single, small print sentence at the 
bottom of a page on Knauf ’s website (“The … packaging of 
EarthWool® has increased the quantity of batts in every 
bag …”) were not likely to be taken as trade mark use.

The Court held that although “batts” had become strongly 
associated by the public with Pink Batts, it did not follow 
that whenever the terms “batt(s)” or “BATT” are used by 
others, the use is infringing. That would only be so if the 
word was inherently incapable of being used other than 
in a proprietary sense as with a made-up or “fancy” word 
having no descriptive meaning.

Use in HTML code
HTML is the underlying source code used to create web 
pages telling the browser how to display a web page. The 
code is not visible when users visit a website.

Here the Court reversed Justice Brown’s decision that 
use of “Batt%20MastaBag.jpg” on Knauf ’s website, among 
many other lines of code, was infringing use.

The Court was attracted to the decision in Intercity Group 
(NZ) Ltd v Nakedbus NZ Ltd [2014] NZLR 177 which deter-
mined, in the context of Google Adwords, that if consumers 
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could not see the impugned words, they 
could not make a judgment as to whether 
they were used as a trade mark so that 
keyword use of “inter city” did not infringe 
Intercity’s registered marks.

The Court said that the issue was not 
what Knauf may have intended to achieve 

use being dwarfed by Tasman’s promotion 
and sales to the public.

The fact that Knauf was able to avoid a 
finding of infringement, with strategically 
worded descriptive use, was unsurprising. 
However the Court was alert to Knauf ’s 
ulterior motive to undermine Tasman’s 
trade mark rights, indicating that had it 
gone further, its use would not have been in 
accordance with honest business practices.

In relation to the Court’s finding that 
Knauf ’s use of “Batt” in its HTML code was 
not infringing, it would have been helpful 
for the Court to have had expert evidence 
from Tasman as to the fact that the code is 
used by search engines such as Google in 
displaying search results and that informed 
users can view the HTML code of a website 
by right clicking on any page and selecting 
“view source.” For now the case represents 
authority that use of a competitor’s mark 
in HTML code is not trade mark use. ▪

alex McDonald is an Auckland barrister spe-
cialising in intellectual property law. She can 
be contacted at alex@amcdonald.co.nz or on 
09 361 5665.

in using “Batt” in its HTML code but what 
meaning prospective purchasers were likely 
to take from the words if they had access 
to them. The Court, noting the absence of 
any expert computer evidence on Tasman’s 
behalf, held that the evidence fell short of 
establishing that use of “Batt” in Knauf ’s 
HTML would convey to a substantial 
number of normally informed, attentive 
users that the word was used as a trade 
mark. There was no evidence as to why 
and how consumers might access the code 
and what they would make of it if they did. 
Therefore it was unlikely that the HTML 
code would have meaning or significance 
to prospective purchasers.

Commentary
Despite the established generic meaning 
of “batts” overseas, the fact that the word 
had not similarly established itself in the 
New Zealand lexicon until Tasman intro-
duced Pink Batts to the market 40 years 
ago and heavily promoted it, posed a high 
hurdle for Knauf. Knauf ’s exhaustive search 
for generic use, which had produced not 
insignificant results, was thwarted by that 

Mikel Manitius / Flickr, CC-By-NC
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and confidentiality, trusts – the ageing trustee, and the Public 
Trust.

Christchurch

Wellington

Auckland

Live Web Stream

10 May

11 May

12 May

11 May

MEdiATiON FOR 
lAWyERS PART B – 
FAMily

  
15 CPD hours

Virginia Goldblatt
Denise Evans

For those with with recent approved prior mediation training, 
including our Part A course. This programme will be an 
opportunity to practise mediation skills in the family area and 
then to be assessed on them. Strictly limited numbers with  
pre-course work required.

Wellington 20-22 May

PRACTiCE & PROFESSiONAl SKillS

iNFluENTiAl 
PRESENTATiONS

  
3.5 CPD hours

Brenda Ratcliff A workshop that will teach you how to influence others and 
learn techniques to: structure your presentation to maintain 
a fully engaged audience; use confident body language to 
support key messages and handle questions with assurance 
and poise.

Christchurch

Wellington

Auckland

4 Apr

5 Apr

6 Apr

WOMEN iN THE lAW 
– CAREER By dESiGN 
WORKiNG CONFERENCE

  
6 CPD hours

Chair: Cathy Quinn This conference will promote effective strategies for cultural 
change to enable women into leadership roles, will consider 
the curly question of quotas, provide advice on financial 
planning and offer practical workshops on recognising and 
acquiring personal qualities that impact on your career. 

Wellington

Auckland

Live Web Stream

11 Apr

12 Apr

11 Apr

lEAdERSHiP SERiES: 
lEAdERSHiP ANd 
iNFluENCE

  
1.5 CPD hours

Lawrence Green Without influence, it is much more difficult to move forward 
in a focused and collaborative manner. Unfortunately, 
authority alone is often not enough to ensure this happens. 
What can you do? Join Lawrence Green, leadership trainer 
and executive coach, to understand the key elements 
needed to be a highly influential leader.

Webinar 21 Apr

uNdERSTANdiNG 
MEdiATiON – MEdiATiON 
FOR lAWyERS PART A 

  
14.5 CPD hours

Virginia Goldblatt;
plus either
David Patten; OR
Geoff Sharp

Mediation knowledge and skills are an increasingly important 
adjunct to legal practice. Many more clients are taking disputes 
to mediation (because it works) and the more that their legal 
advisers know about how it works the better. In addition, 
practice as a mediator extends the service that lawyers can 
offer the public.

Auckland

Wellington

15-17 Apr

28-30 Oct

CyBER lAW 
CONFERENCE

  
7 CPD hours

Chair:  
Judge David Harvey

A great line up of sessions to look at the latest issues, 
developments and challenges in this fast paced and rapidly 
changing areas.  Includes sessions on: Dark Side of the 
Internet, Cyber Security and the role of lawyers, Internet of 
Things (i.e. Apple Watch, Fit Bit), Tech contracts, BIG DATA 
and much more

Auckland

Wellington

Live Web Stream

5 May

6 May

6 May

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.

Online registration and payment can be made at: 
www.lawyerseducation.co.nz

More over page



PROGRAMME PRESENTERS CONTENT WHERE WHEN

PRACTiCE ANd PROFESSiONAl SKillS

STEPPiNG uP – 
FOuNdATiON FOR 
PRACTiSiNG ON OWN 
ACCOuNT 

  
18.5 CPD hours

Director: 
Stuart Spicer

All lawyers wishing to practise on their own account whether 
alone, in partnership, in an incorporated practice or as a 
barrister, will be required to complete this course. (Note: 
From 1 October 2012 all lawyers applying to be barristers sole 
are required to complete Stepping Up). Developed with the 
support of the New Zealand Law Foundation.

Christchurch

Auckland 2

Wellington

Auckland 3

5-7 May

7-9 Jul

8-10 Sep

17-19 Nov

MĀORi PROTOCOlS

  
3 CPD hours

  
2 CPD hours

Tai Ahu
David Jones

It is often said that when meeting people for the first time 
that initial impressions are important and this is particularly 
applicable in business. This seminar will outline key protocols 
and provide practical advice for meeting with Māori in 
“informal” and “formal” business situations in order to help 
foster successful relationships and outcomes for all parties.

Christchurch

Wellington

Auckland

Webinar

16 May

17 May

18 May

17 May

lAWyER AS NEGOTiATOR

  
11.5 CPD hours

Jane Chart Including hands on practice and feedback, this workshop 
examines different strategies and tactics, and offers tools for 
dealing with difficult negotiators, breaking impasses, and for 
addressing specific issues which you might wish to raise.

Auckland

Wellington

10-11 May

24-25 May

PROPERTy

AdlS SAlE & PuRCHASE 
AGREEMENT

  
3 CPD hours

  
2 CPD hours

Don McMorland
Julian Smith

This seminar updates lawyers on key matters relating to 
the transfer of properties where the standard REINZ/ADLS 
agreement for sale and purchase has been used. It aims to 
expand existing knowledge on key issues and legal concepts 
that will be encountered by lawyers when undertaking 
property transactions.

Christchurch

Wellington

Auckland

Webinar

2 May

3 May

4 May

3 May

PROPERTy lAW 
CONFERENCE

  
13 CPD hours

Chair: Tim Jones The Biennial Property Law Conference will provide 
practitioners, at all levels, with an unmissable opportunity for 
two days of stimulating engagement on topics of essential 
importance and interest in the property law field.

Auckland 13-14 Jun

iN SHORT - AuCKlANd

EMPlOyMENT – 
REduNdANCy

  
2 CPD hours

Rebecca Rendle 
Shan Wilson

Care must be taken when declaring an employee’s position 
redundant and the courts can and will enquire into the 
merits of the decision. This presentation will look at the 
key developments and will help ensure that you are able to 
provide your clients with robust advice in this area whether 
you are representing the employee or the employer.

Auckland 7 Apr

PROPERTy – AuCTiON 
SAlES

  
2 CPD hours

Campbell Dunoon
Ian Jespersen

Auction sales have become a popular way of conducting 
sales of Real Estate particularly in the Auckland market 
with the number of auctions now representing a majority of 
transactions for the first time. This presentation will look at 
the unique challenges of selling properties by auction and 
provide advice that will help you ensure that this process 
proceeds as smoothly as possible for your clients.

Auckland 14 Apr

BOdy CORPORATE 
lEViES – TENANCy 
TRiBuNAl

  
2 CPD hours

Clinton Baker
John Hogan

The Unit Titles Act 2010 extended the jurisdiction of the 
Tenancy Tribunal to hear and determine disputes. This 
presentation will provide practical advice for assisting your 
clients with issues relating to body corporate levies and 
related debt collection and enforcement in the tribunal.

Auckland 3 May

FAMily COuRTS – 
PRACTiCAl NAViGATiON

  
2 CPD hours

Judge McHardy
Susie Houghton

The Family Law reforms introduced on 31 March 2014 
involved fundamental changes to family law process, access 
to the Family Court and to Family Court procedure. This 
presentation will focus on the Auckland Family Court system 
in outlining how you can work within the new landscape 
in order to help achieve the best possible results for your 
clients.

Auckland 17 May

CONSuMER lAW – 
AdViSiNG BuiSNESSES

  
2 CPD hours

Grant Fraser
Rae Nield

Ongoing changes – unfair contract terms, online contracting 
– how they affect our business clients. This presentation 
will consider the evolving law in this area and practical 
implications to take into account to help you to provide your 
clients with robust advice.

Auckland 24 May

For our Full CPd calendar with programme details see www.lawyerseducation.co.nz

CPD Calendar



Censure and fine 
for conflict of 
interest
A lawyers standards committee has cen-
sured and fined a lawyer $1,500 for both 
acting where there was a conflict of interest 
and inadequate record keeping.

The committee conducted an own-mo-
tion investigation after a District Court 
Judge wrote to the Law Society and for-
warded a copy of his judgment for its con-
sideration.

The Judgment was in the matter of Mr E 
and Ms F v the lawyer and others. The pro-
ceedings related to a payment of $50,000 
by Mr H to Mr E and Ms F which was used 
as a deposit to buy a residential property. 
The lawyer facilitated the payment.

Mr H is a former client of the lawyer, G. Mr 
H subsequently died and G is an executor 
of his estate and also a minor beneficiary.

G acted for Mr E and Ms F in the property 
purchase and also acted for a bank on the 
mortgage advanced to pay for the property.

G subsequently acted for Mr H when he 
lodged a caveat against the property, fol-
lowing Mr E and Ms F’s failure to repay the 
$50,000 to Mr H when it was demanded.

Obvious conflicts
The main issue in the proceedings was 
whether the $50,000 Mr H advanced was 
a loan or a gift. G was required to give evi-
dence in the proceedings and the District 
Court Judge was critical of G’s actions – 
in particular his failure to keep adequate 
notes and his management of the potential 
conflicts of interest.

The committee noted that the Judge had 
raised concerns about G’s decision to act 
despite a risk of a conflict of interest. G’s 

Lawyers 
Complaints 
Service

A Department of Corrections pilot to fund alcohol interlock 
devices on offenders’ vehicles is progressing well, says Project 
Manager Caitlin Chester. 

Since last October, eligible offenders on community sentences 
have had the cost of fitting an alcohol interlock to their vehicles 
paid for by Corrections, as part of a pilot to reduce repeat drink 
driving.

“With 60 interlocks installed by the end of February, and a 
further 14 booked for installation, it looks like we’ll easily reach 
our target of 100 offenders by June,” Ms Chester says.

Due to the high uptake, the pilot will expand so more offenders 
can take part.

In an agreement between the Department of Corrections and 
interlock provision company Smart Start, Smart Start install 
and download monthly data from the alcohol interlocks. With 
most of the cost absorbed by the department, the enthusiastic 
uptake by eligible offenders suggests that cost was a factor in 
the previously poor uptake of interlocks.

An alcohol interlock is available to offenders who are:
 ▪ currently eligible for an alcohol interlock licence, ie are con-
victed of an alcohol driving offence and have previously been 
convicted of such an offence within five years, or have >800mg 
(breath) or 160mg (blood alcohol); and

 ▪ are sentenced to a community sentence (Supervision, Intensive 
Supervision, Community Detention, Community Work and 
Home Detention).

To be eligible for the pilot an individual must be sentenced before 
1 July 2016 and have their interlock installed by 31 October 2016. 
The pilot will conclude in November 2017.

Corrections will fund:
 ▪ the cost of the alcohol interlock licence ($200);
 ▪ the lease of the device and its installation;
 ▪ monthly downloading of data (for 12 months);
 ▪ removal of the device at the end of the pilot or if the offender 
chooses to opt out; and

 ▪ the fee for a zero alcohol drivers’ licence ($66.40).
The offender is responsible for the following costs:

 ▪ extra service fees resulting from violations ($45 per service); and
 ▪ transferring the interlock to another vehicle if required ($175 
per transfer).

Alcohol Interlock devices
An alcohol interlock device is connected to the start-up mechanism 
of a car and acts as a vehicle immobiliser. It is not possible to start 
the car until the driver has successfully passed a breath alcohol 
test. International evidence shows the use of alcohol interlocks 
results in reductions of between 64% and 70% in recidivism of 
alcohol-impaired driving. ▪

For more information contact Caitlin Chester, email: 
caitlin.chester@corrections.govt.nz.

Update on funded 
alcohol interlock 
licence pilot
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Failure to disclose 
liquidations
Wellington lawyer Quentin Duff has been 
censured for failing to disclose to the Law 
Society circumstances that might make 
him not a fit and proper person to hold a 
practising certificate.

The New Zealand Lawyers and Con-
veyancers Disciplinary Tribunal, in [2015] 
NZLCDT 45, also ordered Mr Duff to pay the 
Law Society standards committee costs of 
$5,000 and Tribunal costs of $2,011.

“Mr Duff, the signing of a declaration in 
which you state that the matters contained 
in the application are true and correct when 
they are not, is viewed seriously when the 
person who made the declaration is an 
officer of the court as you are,” the Tribunal’s 
censure states.

“While it is accepted that you did not 
intend to act dishonestly, you were never-
theless reckless in signing the declaration. 
You are deserving of censure.”

Charge admitted
Mr Duff admitted a charge of unsatisfactory 

position, the Judge said, “is also compro-
mised to a degree by the various interests 
he is serving” and that “there are obvious 
conflicts of interest which, when com-
bined with the lack of file notes, suggest 
his evidence should be the subject of careful 
scrutiny”.

G denied any mismanagement of the 
potential conflicts of interest. He said the 
caveat was registered five years after the 
purchase of the property and that he had 
not acted for Mr E and Ms F since they 
purchased the property.

Determinations
The committee determined that:

 ▪ it was satisfied G held confidential infor-
mation regarding Mr E and the circum-
stances in which he received the $50,000 
from Mr H;

 ▪ it was satisfied that this information 
would be likely to affect Mr E and Ms 
F’s interests in relation to the caveat that 
G lodged on Mr H’s behalf;

 ▪ there was a more than negligible risk that 
the information could be disclosed in 
relation to the caveat and that this would 
undermine the fiduciary obligations that 
G owed Mr E and Ms F; and

 ▪ there was a significant risk that G may 
be required to give evidence about the 
circumstances in which the $50,000 
payment was made, in relation to the 
caveat and any proceedings that may 
have arisen in relation to it.

The committee said it was not satisfied 
that the lapse in time was sufficient to 
resolve the existence of the conflict and 
the issues raised as bullet pointed above. It 
therefore found that G’s conduct had been 
unsatisfactory.

Astounded
In his judgment, the District Court Judge 
said: “What is his explanation for the 
absence of any file notes? [G] says ‘he 
does not believe in them’ and that ‘they 
can be easily concocted after the event’. I 
am astounded by his evidence on this point 
and his self-justification for his practice.”

G told the committee he did not recall 
stating that he did not believe in file notes. 
He said that he did not need file notes to 
recall matters and that there were other, 
more cogent forms of evidence.

The committee said it could find no 
record in G’s files relating to the property 
transaction or any record of whether the 
$50,000 was a gift or a loan.

“The standards committee was concerned 
that [G] continued to express a belief that 
file notes were unnecessary.

“It found that, had [G] kept notes in this 
matter, then Court proceedings may have 
been unlikely to have occurred. It was also 
satisfied that contemporaneous records 
would have greatly assisted the Court in 
the proceedings.”

G’s standard of record keeping was “inad-
equate and he had not maintained proper 
professional standards in this regard,” the 
committee said in making a finding of 
unsatisfactory conduct.

As well as the censure and fine, G was 
ordered to take professional advice and 
make his practice available for inspection 
by the advisor. He was also ordered to pay 
$1,000 costs.

The LCRO on review found that G had 
not breached rules 8.7.1 and 13.5.1 of the 
RCCC, but upheld the determination of 
unsatisfactory conduct under s 12(a) of 
the Lawyers and Conveyancers Act 2006. ▪

conduct by failing to disclose to the Law 
Society circumstances that might make 
him not a fit and proper person to hold a 
practising certificate.

He had completed an application for a 
practising certificate on or about 7 August 
2014. He declared in that application that 
he had not been a director of a company 
that had been put into liquidation in New 
Zealand.

Incorrect declaration
That declaration was incorrect as Mr Duff 
had been a director of three companies all 
of which had been put into liquidation.

A lawyers standards committee referred 
Mr Duff ’s conduct in relation to making 
an incorrect declaration to the Tribunal.

Counsel for the standards committee 
submitted that:

 ▪ it was important that an application 
for a practising certificate be filled out 
accurately so that the Law Society can 
properly consider whether the applicant 
is a fit and proper person to hold a prac-
tising certificate;

 ▪ the importance of that is highlighted by 
the fact that applicants are required to 
sign a declaration at the end of the appli-
cation that the contents of the application 
are true and correct;

 ▪ Mr Duff candidly acknowledged the 
importance of such a requirement; and

 ▪ Mr Duff had been the subject of a discipli-
nary sanction in 2005 by the Wellington 
District Law Society Practitioners’ Dis-
ciplinary Tribunal for failing to produce 
files relating to a cost revision. He was 
censured, fined $750 and required to 
pay costs.

Counsel for Mr Duff said that he had filled 
out the application for a practising certifi-
cate in haste and had immediately acknowl-
edged his conduct, saying that he could 
not defend the indefensible.

“The signing of a declaration that said 
the contents of the application referred 
to were true and correct when some of 
its contents were in fact not correct is a 
serious matter,” the Tribunal said.

The Tribunal noted that the applicant 
standards committee had made a finding of 
unsatisfactory conduct on another matter 
and had fined Mr Duff $3,000 plus costs 
and expenses of $1,000.

“We have considered that penalty should 
be taken into account and have decided 
that we should not impose a fine,” the 
Tribunal said. ▪
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Comments concerning the suitability of any 
of the below-named applicants for the cer-
tificate or approval being sought should be 
made in writing to me by 1 april 2016. Any 
submissions should be given on the under-
standing that they may be disclosed to the 
candidate. The Registry is now advertising 
names of candidates for certificates of char-
acter, practising certificates and approvals to 
practise on own account on the NZLS website 
at www.lawsociety.org.nz/for-lawyers/law-
society-registry/applications-for-approval.

— Christine Schofield, 
Acting Registry Manager

 christine.schofield@lawsociety.org.nz 
 04 463 2940  0800 22 30 30 
 04 463 2989

Law Society 
Registry

admission
Under Part 3 of the Lawyers 
and Conveyancers Act 2006

allen Petra Brier
Bryant Amanda Veronica
Jaques Georgia Mary
Mchardy Caroline Kate
Nevill Sophia Louise
ruck Samuel James
Warren Kate Clementine

approval to Practise 
on Own account
Under s 30 of the Lawyers and 
Conveyancers Act 2006

cambridge James Alexander
Ellison Haines Peter John
Iremonger David Bruce
Lu Shih-Yuan (“Steven”)
Mika Michael Alaifatu
Park Joseph Boaz
Taiaroa Helena Naahi 
(known as Naahi)

Family Lawyer
A S S O C I AT E

We are seeking an experienced Family Lawyer to re-establish a 
Family Law team within our thriving suburban practice. This is a path 
to partnership for the right person. We offer a collegial environment 
and newly refurbished office premises. You will be a Family Lawyer, 
possibly with some other skills and at least five years’ experience – 
preferably a Lawyer for Child and Legal Aid Lead Provider. We would 
expect you may have existing clients to bring with you.
With excellent communication skills and a solid work history you will 
be confident, efficient and customer service oriented – able to work 
on your own initiative to meet performance targets and achieve 
successful outcomes. CVs to lisat@btlawauckland.co.nz.

A vacancy has arisen in our firm for a lawyer with one to 
two years experience in the Family Law area. We would 
also expect the successful applicant to undertake other 
litigation work as required.

For more details visit www.mainstreetlegal.co.nz. Written 
applications, with curriculum vitae and referees, should 
be emailed to john@mainstreetlegal.co.nz for the 
attention of John Gwilliam.

Closing date for applications is Friday 8 April 2016. All 
applications will be treated as confidential.

Family Lawyer

Providing Professional Indemnity and specialist insurance 
products to the Legal Profession
Visit www.justitia.co.nz for further information and application forms

Or Contact:  Mr Ross Meijer, Aon New Zealand 
04-819-4000 
ross.meijer@aon.com

Maritime law
The New Zealand branch of the Maritime Law 
Association of Australia and New Zealand 
(MLAANZ) is holding its 2016 Conference and 
AGM at the Hilton Hotel, Lake Taupo on 7 and 
8 April. See http://mlaanz.org/New-Zealand-
Branch/0,2730,13032,00.html or email stacey.
fraser@maritimenz.govt.nz.

IPBA
The Inter-Pacific Bar Association (IPBA) 26th 
Annual Meeting and Conference will be held in 
Kuala Lumpur from 13 to 16 April. The conference 
theme is Diverse Challenges, Global Solutions. 
The conference will explore the way in which 
deals are structured and issues anticipated and 
resolved in the light of different systems, cultures 
and laws in the Asia-Pacific region and beyond. 
See www.ipba2016.com.

Law and technology
The 4th annual New Zealand Law & Technology 
Conference, LawTech NZ, will be held in Auckland 
on 11 May. This one-day conference will equip 
lawyers and their organisations with greater 
knowledge and the confidence to embrace tech-
nology both now and into the future. See www.
lawtechnz.com.

ILANZ Conference
The 29th annual In-House Lawyers Association of 
New Zealand (ILANZ) Conference will be held at 
the Rutherford Hotel, Nelson, on 12 and 13 May.
See http://ilanz.org/event-diary/ilanz-annual-
conference-2016.

Coming up...
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Wills

Dury Jene Fraker
Would any lawyer holding a will for the above 
named, formerly known as rudy John Fruean, 
late of 47 Summer Street, Ponsonby, Auckland, who 
died on 24 October 2015, please contact Deborah 
McNab, Vallant hooker & Partners, Barristers 
and Solicitors:
 dmcnab@vhp.co.nz
 09 360 0321  09 360 9291
  PO Box 47088, Ponsonby, Auckland 1144 

DX CP30015

Verna Mary Hyde
Would any lawyer holding a will for the above 
named, late of Palmerston North, who died on 24 
November 2015 at Julia Wallace Retirement Village, 
28 Dogwood Way, Palmerston North, please contact 
Paul Lyall, Powell Lyall:
 powell.lyall@inspire.net.nz
 06 354 8832  06 354 8879
  PO Box 2016, Palmerston North 4440 

DX PP80024

June Maynard
Would any lawyer holding a will for the above named, 
nee Terekia, late of 18 Riperata Street, Riverdale, 
Gisborne, born on 25 June 1933, who died on 20 
February 2016, please contact Truman Wee, Truman 
Wee & associates:
 truman@twassociates.co.nz
 07 903 8881  07 959 2060
  Level 1, T & G Building, 149 Alexandra Street, 

Hamilton 3204, DX GP20004

Noelene Fay Johannson
Would any lawyer holding a will for the above named, 
aka Noelene Faye Phillips, late of Franklin Village, 
Pukekohe, who died on 8 February 2016, please 
contact Layne herbert, Marsden Woods Inskip 
Smith:
 layneh@mwis.co.nz  09 438 4239
 09 438 4730   PO Box 146, Whangarei 0140

Kiman Tirtawinarta
Would any lawyer holding a will for the above named, 
late of 109B Paihia Road, One Tree Hill Auckland, 
Retired, born on 11 April 1942, who died on or about 
17 October 2015, please contact Phillip Wong, Wong 
& Bong Law Office:
 phil@wongbong.co.nz
 09 535 5886  09 535 5947
  Level 1, Aviemore Drive, Highland Park, 

Auckland 2010

Sara Louise Niethe
Would any lawyer holding a will for the above named, 
late of 13 Rimu Street, Kerepehi, Paeroa, born on 3 
November 1971, who died on 30 March 2003, please 
contact Jillene Peters, harkness henry, Lawyers:
 Jillene.peters@harkness.co.nz
 07 838 2399  07 839 4043
  Private Bag 3077, Hamilton 3240 

DX GP20015

Cynthia Jean Lambert
Would any lawyer holding a will for the above named, 
late of 227 Burnham Road, Burnham, who died on 
22 February 2016, please contact Nicki Sowman, 
Malley & co:
 nikki.sowman@malley.co.nz
 03 363 6351  03 365 4613
  PO Box 1202, Christchurch 8140

Tania Joy Rogers
Would any lawyer holding a will for the above named, 
late of Tauranga, born on 23 February 1983, who 
died on 4 December 2015, please contact Talia 
Marshall, Beachside Legal:
 talia@beachsidelegal.co.nz
 07 575 2245  07 575 2265
  PO Box 5109, Mount Maunganui 3150

Te Aomarama Thompson Dehar
Would any lawyer holding a will for the above named, 
late of 21 Scotia Glen Street, Putaruru, Mill Hand, 
born on 19 February 1945, who died on 19 August 
2007, please contact Ngapo-Lipscombe Law:
 arama@nll.co.nz
 07 886 7540  07 886 9591
  58 Bonaly Street, Tokoroa 3444

Hazel Waipuia Temple Dehar
Would any lawyer holding a will for the above named, 
late of 21 Scotia Glen Street, Putaruru, Homemaker, 
born on 9 January 1946, who died on 30 January 
2003, please contact Ngapo-Lipscombe Law:
 arama@nll.co.nz
 07 886 7540  07 886 9591
  58 Bonaly Street, Tokoroa 3444

ahkit, Mark Daniel 
Aluni, Kula
aluni, Kula
amey, Carl William
Bourke, Robin David
Box, Beverley Joan
chan, Sun Chu
chen, Jun
cherry, Edward 
Alexander 
Dehar, Te aomarama 
Thompson
Dehar, Hazel 
Waipuia Tample
Fraker, Dury Jene
henderson, 
Ross Murdoch

henare, Peter Kaiwai
hyde, Verna Mar
Johannson, 
Noelen Fay
Lambert, 
Cynthia Jean
Litton, Daphny Ann
Maynard, June
Neithe, Sara Louise
rogers, Tania Joy
Salter, Adam Geoffrey
Tirtawinarta, Kiman
Wallace, Brian 
Richard
Ward, Brennan John
White, Peter Eustace

Beverley Joan Box
Would any lawyer holding a will for the above 
named, late of Waimate, South Canterbury, 
formerly of Timaru, who died on 6 December 2015 at 
Waimate, please contact Duncan Walker, Walker 
MacGeorge & co:
 walker.macgeorge@xtra.co.nz
 03 689 8139  03 689 8475
  PO Box 18, Waimate 7960, DX WA32003

Sun Chu Chan
Would any lawyer holding a will for the above 
named, late of 52 Aberfeldy Avenue, Highland 
Park, Auckland, Retired, born on 13 January 1927, 
who died on or about 24 June 2015, please contact 
Phillip Wong, Wong & Bong Law Office:
 phil@wongbong.co.nz
 09 535 5886  09 535 5947
  Level 1, Aviemore Drive, Highland Park, 

Auckland 2010

Carl William Amey
Would any lawyer holding a will for the above named, 
late of Rongotea, who died on 6 February 2016, 
please contact Tim hesketh, Jacobs Florentine:
 tim@jacobsflorentine.co.nz
 06 358 8129  06 358 2100
  PO Box 12-058, Palmerston North 4444

Kula Aluni
Would any lawyer holding a will for the above named, 
late of Kandahar Court, 2 Colombo Road, Masterton, 
formerly of Apia, Samoa, Retired, who died on 29 
December 2015, please contact reeves Lawyers:
 graeme.reeves@xtra.co.nz
 04 472 1513  04 499 4419
  PO Box 7, Wellington 6140

Edward Alexander Cherry
Would any lawyer holding a will for the above named, 
late of 24 Paradise Terrace, Taihape, Retired, born on 
20 May 1937, who died on 18 January 2016, please 
contact Teresa cunningham, Evans henderson 
Woodridge:
 teresa@ehw.co.nz
 06 327 7159  06 327 6932
  PO Box 326, Marton 4741, DX PA84502

Robin David Bourke
Would any lawyer holding a will for the above named, 
late of 45 Golf Links Road, Shirley, Christchurch, 
born on 29 March 1961, who died in Christchurch 
on 26 January 2016, please contact Wendy hood, 
Shirley Law Limited:
 wendy@shirleylaw.co.nz
 03 385 6591  03 385 6602
  PO Box 27083, Shirley, Christchurch 8640

Daphne Ann Litton
Would any lawyer holding a will for the above named, 
late of c\- Rossendale Dementia Care & Hospital, 
2 Insoll Avenue, Hamilton, Retired, who died at 
Hamilton on 23 May 2015 aged 81 years, please 
contact Pearl comerford, Public Trust:
 pearl.comerford@publictrust.co.nz
 07 958 7004
  PO Box 429, Hamilton 3240, DX GX10100

Jun Chen
Would any lawyer holding a will for the above named, 
late of North Shore, Film Director, who died on 12 
February 2016, please contact Katie Self, North 
harbour Law:
 katie@hnlaw.co.nz
 09 427 0550  09 426 3426
  PO Box 104, Orewa 0946, DX BP60001

Ross Murdoch Henderson
Would any lawyer holding a will for the above named, 
late of Christchurch, Retired, born on 31 May 1944, 
who died on 28 January 2016, please contact ari 
Segaran, cameron & company:
 as@camersonco.co.nz
 03 379 3110  03 379 1911
  PO Box 1985, Christchurch 8140

Peter Kaiwai Henare
Would any lawyer holding a will for the above 
named, late of235 Whakaangiangi Road, Te Araroa, 
Warehouse Manager, who died at Tauranga on 6 
January 2016, please contact Maurice J Burney, 
Barrister and Solicitor:
 maurice@mjblaw.co.nz
 09 527 1311  09 527 1411
  PO Box 14-663, Auckland 1741, DX EP80506

Mark Daniel Ahkit
Would any lawyer holding a will for the above named, 
late of Wellington, born on 1 January 1978, who died 
on 29 February 2016, please contact Sonya Byford, 
Tripe Matthews Feist Lawyers:
 sonya@tmf.co.nz  04 494 8365
  PO Box 5003, Wellington 6145, DX SP22509

Adam Geoffrey Salter
Would any lawyer holding a will for the above named, 
late of Christchurch, who died on 29 February 
2016, please contact Graeme Downing, McFadden 
McMeeken Phillips:
 graeme@mmp.co.nz  03 548 2154
  PO Box 656, Nelson 7040, DX WC70016
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Finding a Will  
can be a long and 
tedious process.
Now there’s a better way,  
with the New Zealand Will Registry.

>  Law firms can register all client’s  
Wills for free.

>   Lawyers can search the registry  
to locate Wills.

>  You can easily message other lawyers 
using the registry to find a Will.

Register free at nzwillregistry.co.nz
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Brian Richard Wallace
Would any lawyer holding a will for the above named, late of 17 Claude Road, 
Glen Afton, Huntly 3771, born on 18 March 1936, who died on 5 August  2015, 
please contact Lauren clayton, Public Trust:
 lauren.clayton@publictrust.co.nz  09 985 6862 or 0800 371 471
  Level 3 205 Great South Road, Greenlane, Auckland 1051

Brennan John Ward
Would any lawyer holding a will for the above named, late of 186 Hare Street, Kalgoorlie, 
Western Australia, formerly of Masterton, Forestry Worker/Logger, who died on 
24 February 2014, please contact Victoria Walker, Property Law Service Ltd:
 victoria@propertylaw.co.nz  06 370 1752  06 370 1750
  PO Box 364, Masterton 5840

Peter Eustace White
Would any lawyer holding a will for the above named, late of 12 Porchester 
Street, Aranui, Christchurch, who died on 16 January 2016, please contact 
Nicki Sowman, Malley & co:
 nikki.sowman@malley.co.nz  03 363 6351  03 365 4613
  PO Box 1202, Christchurch 8140

W E L L I N G TO N  L E G A L 
PR AC T I C E  F O R  S A L E

An opportunity exists to purchase a well established legal 
practice in Wellington CBD. Sole practitioner wishes to 
retire and will negotiate transitional arrangements. Loyal 
customer base comprising small businesses and private 
individuals involved with property, business, family trusts, 
immigration, wills and estates. All enquiries to:

Confidential Advertiser 16-1
 advertising@lawsociety.org.nz 
  c/– NZ Law Society, PO Box 5041, Wellington 6145 

DX SP20202
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Crown Law is committed to the principles of Equal Employment Opportunity

Crown Law provides legal advice and representation services to the 
government in matters affecting the executive government, particularly 
in the areas of criminal, public and administrative law. Crown Law 
currently has a vacancy for a Crown Counsel in the Criminal Group.

Counsel in the Criminal Group provide advice to the Solicitor-General 
on matters concerning criminal process and conduct criminal appeals 
primarily in the Court of Appeal and Supreme Court. The Criminal 
Group has overall responsibility for the supervision and management 
of the prosecution of serious crime through the national Crown 
Solicitor network and provides advice, legal research and support 
to prosecutors. Criminal Group Counsel are responsible for handling 
requests for mutual assistance in criminal matters and extradition and 
represent the Crown in judicial review matters arising from the criminal 
prosecution process. In addition, the Group is active in contributing to 
Justice Sector policy work.

The successful candidate will be an experienced appellate advocate 
with an understanding of international criminal law who is able to take 
full responsibility for files across a range of the Criminal Group’s work. 

You will be able to provide advice on the development of policy and 
legislative proposals and oversee the provision of advice to clients 
on relatively complex legal matters. Crown Counsel are expected to 
provide professional leadership and share knowledge internally as 
subject matter experts in one or more specific areas of criminal law. 
The role could be based either in Wellington or Auckland. Please state 
on your application if your preference is for working in our Wellington 
or Auckland office.

To be considered for a position at Crown Law you must have a legal 
right to live and work in New Zealand and are required to complete a 
Ministry of Justice Criminal Records Check.

All applications should include a covering letter, curriculum vitae and 
academic transcript, citing the above vacancy and where the vacancy 
was seen. For a copy of the position description please go to the 
careers section of our website at www.crownlaw.govt.nz - please send 
applications to hr@crownlaw.govt.nz

Applications close at 5pm, Friday 1 April 2016.

Crown Counsel, Criminal Team (Auckland or Wellington)

AT THE HEART OF GOVERNMENT LEGAL MATTERS 

Please contact Jennifer Little for a confidential discussion at: 
Jennifer@jlrnz.com

 Your legal search and recruitment partner 
021 611 416 / www.jlrnz.com

Corporate Commercial Senior Associate, 
12 month fixed term contract
Wellington
Working in the firm’s Commercial Group, this role will expose 
you to all aspects of commercial and corporate law. 

This high performing team advises large government 
departments and listed companies on both commercial 
and operational matters as well as legislative and regulatory 
requirements and compliance. 

We are ideally searching for a lawyer that has large 
commercial firm or specialist commercial firm background. 
They will have experience in legislative and regulatory 
requirements, compliance, mergers and acquisitions and 
corporate advisory. They will demonstrate strong contract 
interpretation and negotiation abilities and they may have 
expertise in the energy and natural resources sectors. 

The opportunity will suit someone looking to return to the 
NZ legal market or from maternity leave. 

The culture of this team is hard working and fun. It is both 
supportive and collaborative and guarantees excellent work. 

He pānui tēnei ki te hunga mōhio ki ngā mahi mo te Hauora, me te 
Hauātanga. Tirohia tēnei take nui.

The Health and Disability Commissioner promotes and protects the 
rights of health and disability services consumers and facilitates the 
fair and efficient resolution of complaints relating to infringements of 
those rights.

Senior Legal Advisor — Wellington
This is an exciting opportunity to join the HDC legal team as a Senior 
Legal Advisor on a full time, permanent basis in our Wellington 
office.  The legal team is a collegial and high performing team, 
which undertakes a wide variety of legal and policy work, including 
in relation to the Health and Disability Commissioner’s complaints 
resolution jurisdiction. To be successful in the role, you will need 
significant, high quality post-admission experience as a barrister 
and solicitor, sound knowledge of public law and a well developed 
understanding of policy issues affecting the interests of health and 
disability services consumers. In addition, excellent research and 
writing skills, sound analytical ability and a high level of initiative and 
self confidence are also required.

Applications for this role close Friday, 15 April 2016. All applicants 
must complete a HDC application form to be considered.

Please visit the HDC website at www.hdc.org.nz/utilities/current-
vacancies for the application form and the position description.

Please send your completed application form, cover letter and CV to: 
Kirstin Lethbridge, Office of the Health and Disability Commissioner, 
PO Box 1791, Auckland 1140 or by email to kirstin.lethbridge@hdc.org.nz.
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Junior Criminal lawyer PAL 1
(Vacancy 27231)

Intermediate Criminal Lawyer 
PAL 2 
(Vacancy 27232)

Public Defence Service, Manukau

The Public Defence Service has a commitment to 

providing independent, high quality, timely, legal advice 

and representation in a full range of criminal cases 

including providing professional leadership of the Duty 

Lawyer Service.

We are seeking both an Intermediate Lawyer and a 

Junior Lawyer to join our office at Manukau. Reporting 

to the Deputy Public Defender, Manukau, your 

enthusiasm and skills will contribute to the delivery of 

high quality defence service services in the judge alone 

and jury trial jurisdiction.

These positions present an opportunity to contribute 

to the significant development of criminal defence 

services in New Zealand.

As a junior lawyer you will have completed the duty 

solicitor training and have a PAL 1 listing with Legal 

Aid Services (or be able to obtain such a listing in the 

immediate future). This is not a graduate level position 

but is ideal for someone who already has 6-12+ 

months experience in criminal law.

As an intermediate lawyer you will have strong 

advocacy skills, will be able to work in a team, relate 

well to people from diverse backgrounds and manage 

a high caseload, largely comprised of jury trial work. 

As part of this role you will mentor and assist junior 

lawyers within the office. You will require a PAL 2 

approval rating.

This is an opportunity to advance your legal career in 

a busy, challenging and supportive environment. The 

Public Defence Service can offer you a commitment to 

your ongoing professional development, a competitive 

salary and the opportunity to make a contribution to 

the legal profession in New Zealand.

To apply, please go to the  
Ministry of Justice vacancies website  
http://careers.justice.govt.nz/Pages/Vacancies.aspx 
click on the position job title and follow the 
instructions. 

Applications close Sunday, 3 April 2016.

47

24 March 2016 · LawTalk 884 



We believe that when you put information 
and technology into the right hands, you 
give people the power to shape  the world.

THE POWER TO  
SHAPE YOUR WORLD

Leading technology, accurate information and 
exceptional research is available within this suite 
of individual solutions designed to streamline 
your workflow – driving profitability, helping you 
work smarter, faster and giving you back more 
time to do what matters most.

TALK TO YOUR RELATIONSHIP MANAGER OR 
CONTACT CUSTOMER SUPPORT ON 0800 800 986  
OR VISIT WWW.LEXISNEXIS.CO.NZ

© 2016 LexisNexis NZ Limited. LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., and used under licence.

SmartOffice®


