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Sex offender register bill
A bill has been introduced in Parliament 
which will enable the establishment of New 
Zealand’s first Child Sex Offender Register. 
The Child Protection (Child Sex Offender Reg-
ister) Bill would allow Police and Corrections 
to establish the register for convicted child 
sex offenders aged 18 or over at the time 
of committing their offence and who are:

 ▪ convicted of a qualifying offence and 
sentenced to prison;

 ▪ convicted of a qualifying offence and 
sentenced to a non-custodial sentence, 
and directed to be registered by the sen-
tencing judge; or

 ▪ convicted of an equivalent offence and 
sentenced overseas, or have been on an 
overseas register, if they intend to reside 
in New Zealand.

The Attorney-General, Christopher Finlay-
son QC says the Bill is inconsistent with 
ss 9 and 26(2) of the New Zealand Bill of 
Rights Act 1990 and cannot be justified 
under s 5 of the Act. 

WorkSafe prosecutions
WorkSafe New Zealand is now publishing 
brief summaries of all its prosecutions on 
its website (www.business.govt.nz/worksafe). 
It began this initiative on 17 August.

The data will go back to the establishment 
of WorkSafe in December 2013 and will be 
updated monthly (so in other words it will 
be current as at the end of the previous 
month). Each summary will include charge 
details, facts in brief and record the out-
come of the case. Each summary will also 
feature a ‘Safety Lessons Learned’ section.

Reinstate human rights lawyer
The International Bar Association’s Human 
Rights Institute (IBAHRI) has called on Azer-
baijan’s Baku Court of Appeal to revoke 
the Nizami District Court’s decision of 10 
July to disbar the prominent human rights 
lawyer Khalid Bagirov from legal practice.

The Presidium of the Azerbaijan Bar Associ-
ation (ABA) initiated disbarment proceedings 
against Mr Bagirov following disciplinary 
measures taken against him for alleged inap-
propriate conduct in court. In recent months 
the ABA has moved to disbar a number of 
lawyers who have represented human rights 
defenders and activists. Reports indicate that 
the persecution of journalists, civil society 
and human rights defenders continues in 
Azerbaijan, IBAHRI says.
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Diversity is to be welcomed. It has been excellent to see 
the increasing number of initiatives to promote diversity 
in our workplaces and in positions of leadership.

Human rights initiatives often focus on where there 
is discrimination. An important aspect of human rights, 
however, is to promote the positive aspects of the humanity 
that we all share – to promote aspects such as diversity.

In New Zealand, we have some distance to travel in 
terms of achieving true equity for the people who live in 
our country, regardless of their location, language, reli-
gion, ethnic origin, gender (including intersex), sexuality 
or sexual preference or any other status.

Researchers have suggested that one big driver of human 
behaviour is a preference for homogeneity. That frequently results in an environment 
that tends to reinforce our preference for people who are similar to us.

But that does not translate into better performance. Diversity does, however.
This was highlighted in research conducted by economist Sara Ellison. Entitled “Diver-

sity, Social Goods Provision, and Performance in the Firm,” this paper was published last 
year in the Journal of Economics and Management Strategy.

“The more homogeneous offices have higher levels of social capital,” Sara Ellison states. 
“But the interesting twist is that … higher levels of social capital are not important enough 
to cause those offices to perform better.”

The study used eight years of revenue data and survey results, covering 1995 to 2002, 
from a professional services firm with more than 60 offices in the United States and abroad.

Among other results, the economists found that shifting from an all-male or all-female 
office to one split evenly along gender lines could increase revenue by roughly 41%.

This is just one of many studies that demonstrate that making a workplace more 
diverse in terms of gender or ethnicity significantly increases the firm’s bottom line.

The research supports the importance of diversity in the workplace. But much of the 
focus to date has been on gender and ethnic diversity. In this issue of LawTalk, we take 
a look at another aspect of diversity: the LGBTIQ (Lesbian, Gay, Bisexual, Transgender, 
Intersex and Questioning) community.

I read with interest the recent comment of American Express’s diversity officer, Valerie 
Grillo, who cites Amex’s positive rankings on lists for “LGBT-friendliness”. Amex’s com-
mitment to diversity is “not just because it’s the right thing to do, but frankly, because 
our business leaders believe that a focus on diversity is actually going to help us with 
the bottom line.”

The experiences of people within our profession that are discussed in this issue of 
LawTalk demonstrate how important it is that we address the issue so as to ensure that 
all members of the profession can fully participate in it, and so that we can give service 
to our clients that fits with who they are.

We take diversity seriously at Russell McVeagh where I am a partner. It is the right 
thing to do, but also it enables us to provide a better service to our clients.

So I commend diversity. Embrace it and welcome people whose background or status 
is different from your own – whether that be because of gender, ethnicity, LGBTIQ status 
or any other point of difference.

Andrew Butler
Convenor of New Zealand Law Society’s Human Rights and Privacy Committee

From the Law Society

Let’s enhance our diversity
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In 1986 the New Zealand Homosexual 
Law Reform Act legalised consensual sex 

between men aged 16 and older. The campaign 
to reform the law moved beyond the gay 

community to wider issues of human rights 
and discrimination. In December last year 

the Chief Justice Dame Sian Elias swore 
in the first openly gay man to sit on New 

Zealand’s High Court, Justice Matthew Muir.

“I should say that those of us who have lived 
through momentous social change sometimes 

forget how recent it all was. And how bad things 
were. There has been a revolution in our lifetimes 
in the position of those who are different because 

of gender, or race, or sexual orientation. I do 
not suggest that all the barriers are down. But 

we have come a long way,” Dame Sian said.

But how far have we come – inside 
and outside the legal profession? 

Sasha Borissenko investigates.

Sasha Borissenko
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adeleine (not her real name) 
identifies as a lesbian and has 
worked as a lawyer in both the 
private and public sector for 
under five years.

“I found working in the pri-
vate sector quite hard. I don’t 
know how much of that was 
self-inflicted. While there is defi-

nitely an internal pressure, nothing exists in a vacuum.
“There’s a culture where I was terrified that my sexual 

orientation would come out. Perhaps it was the fear 
of derogatory comments, being treated differently or 
the fear that my work or career would be affected.”

Eventually Madeleine let her sexual orientation be 
known and it was okay, for the large part. While her 
orientation didn’t raise issues in a direct way, she still 
didn’t feel completely comfortable, she says.

There’s a heteronormative “old boys’ club” stereotype 
of law school and the legal profession generally, she says.

Pressure
“Private sector law firms have certain types of females 
– there’s the pretty, straight construct, meanwhile boys 
tend to be “jokey” in the traditional sense of the word, 
equally straight. If you’re gay, you don’t fit into that. 
There’s quite a lot of pressure to fit into that mould and 
on reflection I didn’t know a single other person who 
identified as LGBTIQ within that firm.”

Years later, Madeleine decided to take up a job working 
as an in-house lawyer for the public sector.

SEXUAL & GENDER DIVERSITY
AND THE LEGAL PROFESSION

“I’ve found it more inclusive – probably because there’s 
much more diversity in the sector as a whole. I didn’t 
feel that same pressure that I wouldn’t fit in because 
there’s not a clear ‘mould’ of person.

“Perhaps I didn’t take to corporate culture but I’ve 
definitely felt a lot more comfortable being myself in 
this environment.”

Apprehensive
Although she was apprehensive at first, when she 
referred to her partner as a woman, nothing was made 
of it, she says.

Even so, there was an instance where a colleague 
indirectly told Madeleine that her orientation had been 
discussed during the recruitment process and was con-
sidered perhaps a problem for the older generation in 
the workplace.

“I was really shocked. Up until that point I felt abso-
lutely fine and comfortable in the workplace. It was 
hugely disappointing. It’s 2015. I don’t see how this is 
still an issue. If have a same-sex partner it should not 
be a consideration.

“I can see there’s an old guard who are having to 
catch up to the changing landscape. But I still find it off.”

Madeleine chose a career in law because she had a 
strong interest in her teenage years in “human rights”, 
a love of debating and a passion for LGBTIQ issues. 
She also chose law because it’s a profession that deals 
directly with the rights and equality of all people and 
thus should be held to a higher regard than other pro-
fessions, she says.
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impson Grierson human resources director Jo 
Copeland says diversity within the profes-
sion is hugely important to Simpson Grier-
son, which can be illustrated by their long 

list of accolades, including the YWCA Equal Pay Awards 
2014, the IFLR Best Firm in Australasia for diversity and 
Most Innovative Law Firm, the Gold Award for gender 
equality and the Silver Award for employer of choice.

The firm’s policies around supporting LGBTIQ stemmed 
from a case where “we hired an awesome summer clerk 
who did really well at university. He was so fabulous we 
hired him back as a law graduate. Let’s call him ‘Brent’”.

Brent’s work performance declined dramatically 
over a period of six months. When human resources 
approached him he said he was “gay, would go home 
every night after work and cry himself to sleep and 
that he felt suicidal”.

“When we asked him what was causing it, he said that 
he had been told by his friends and family that the law 
was a very conservative profession and that it would 
ruin his career if anyone found out that he was gay.

Clear message
“The very clear message he had been given was that 
the law was not an environment that would support 
somebody who was gay and it would be career suicide 
if anyone found out.

“We figured that it is hard enough for kids coming out 
of law school into their first real job without having to 
hide who they are. We thought that if we could publicly 
make it okay to be gay here, we could remove that 
source of tension and hopefully prevent it as a cause 
of depression and suicide.

“So we decided to embrace rainbow diversity as a firm, 
create an environment to actively support our LGBTIQ 
staff, take a leadership position in the industry and be 
very public about our commitment in the hope that it 
changed perceptions of law firms generally.

“The partners jumped on board to support this ini-
tiative without any hesitation, which to me says an 
awful lot about how progressive they are and how the 
perception out there is very different from the reality.”

Rainbow tick
In the last two years Simpson Grierson has set up an 
internal Pride network, obtained the Rainbow Tick – the 
first organisation in New Zealand to do so – teamed up 
with the Auckland Law school to help them launch their 
LGBTIQ network, developed a gender transition policy, 
and launched sexual orientation and gender inclusivity 
training and videos in each of their offices. They host 
events for the LGBTIQ community within their key cli-
ents and they fly the Rainbow Flag in their staffroom.

Simpson Grierson also conducted a diversity and 
inclusion survey to get some benchmarks around all 

aspects of diversity, Jo says.
“We figured that if we were serious 

about sexual diversity, we needed to 
be bold enough to ask the questions 
that mattered and to hear the answers. 
So we asked people (anonymously of 
course) if they identified as part of the 
LGBTIQ community and, if so, whether 
they were ‘out’ at work. We also asked 
if they had ever felt disadvantaged as 
a result of their sexual orientation and 
asked for suggestions on what the firm 
could do to be more inclusive for our 
LGBTIQ staff.”

Encouraging
As a result of the policy changes, Jo’s 
noticed an increased number of people 
being open about their orientation at 
the job application and recruitment 
levels, which has been really encour-
aging, she says.

Additionally, the rhetoric used within 
the firm has changed following specific 
training around appropriate language 
within the workplace.

“For example, people here now ask 
if someone ‘has a partner’ rather than 
a girlfriend and we train people in the 
appropriate use of non-offensive lan-
guage when talking to or about trans-
gender people.

“We also provide training on the 
impact of subtle signposts and how they 
can be interpreted such that people don’t 
use the word gay when they mean lame 
or don’t make jokes about pink shirts etc.”

❝  We decided 
to embrace 
rainbow 
diversity 
as a firm 
... and be 
very public 
about our 
commitment
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eanwhile, Chapman Tripp human 
resources director Sarah Coleman says 
the firm has a diversity policy that sets 
out its commitment to an inclusive work 
environment and ensures that everyone 

has an equal opportunity to achieve their potential, 
regardless of gender, age, ethnicity, sexual orientation 
or marital status.

“However, having a policy on its own doesn’t mean 
people of different backgrounds feel welcome in a law 
firm. That comes down to the culture and leadership 
of the firm.”

Chapman Tripp has focused on changing its culture in 
recent years, starting with the launch of their inclusive 
leadership programme in 2012.

All partners, senior lawyers and senior management in 
the firm have attended training to help them recognise 
and address any unconscious biases that may have an 
impact on their decisions about people, Sarah says.

“While we can’t comment on the culture within the 
legal industry as a whole, we know that any perception 
of a ‘homogeneous hetero normative/old boys’ club 
culture’ is far removed from the reality of our workplace.

“Chapman Tripp has never placed weight on where 
someone went to school, or who their parents are or 
whether they play rugby. As a result, we have developed 
a culture where people can truly be themselves at work.”

ictoria University School of Social and Cultural Studies Dr 
Carol Harrington says fostering and promoting diversity 

within a workplace can be difficult.
A company or organisation might have the best of intentions 

but what’s important is creating meaningful policies, she says.
Pink washing is the idea that companies might be really happy to 

fly the rainbow flag in a superficial sense, but when it comes to the 
recruitment process or internal policies homophobia still exists.

There’s been a great shift in recent years however, where individ-
ual workplaces and leadership processes have made great strides to 
promote diversity.

The best way forward is through education and training at a manage-
ment level where it’s established what is and what is not acceptable 
– not allowing homophobic slurs even in a joking manner, for example.

Asking those who identify as LGBTIQ is problematic too, she says.
No one should be compelled to advocate or be defined by their 

sexual orientation. There is sometimes an unfair pressure afforded to 
minorities to speak on behalf of or for the majority, she says.

“You don’t ask heterosexual people to declare their orientation, I 
would ask why are they being asked. [Organisations/companies have 
an interest to target minorities] to declare and promote their diversity 
numbers.”

Other than on occasions where one’s personal and private lives over-
lap, awards ceremonies where partners are invited for example, sexual 
orientation shouldn’t be a consideration in the workplace, she says.

Is an acronym. It stands for:
» Lesbian;
» Gay;
» Bisexual;
» Transgender;
» Intersex; and
» Questioning.
This is sourced from The Free 
Dictionary, at http://acronyms.
thefreedictionary.com/LGBTIQ. 
Some other sources list: lesbian, 
gay, bisexual, transgender, 
intersex and queer, or questioning; 
while others list it as: lesbian, 
gay, bisexual, transgender, 
intersex and queer.

LGBTIQ
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orthland-based Kelly Ellis has practised as a 
barrister for over 20 years and specialises in 
criminal law. She identifies as transgender, 
works with a number of LGBTIQ organisations, 
has trained and worked as a phone counsellor 

and completes pro bono legal work for the trans community.
“When one looks at the makeup of the legal profession, 

there’s no doubt that we have some distance to go in terms 
of supporting diversity. Notwithstanding that, there is more 
diversity within this profession than many others. There 
are many odd and prickly customers within our ranks and, 
I guess, that makes me feel right at home.

“There’s still a patriarchy in many ways but other than 
the odd comment I’ve had no difficulty and I’ve received 
universal respect from the bench.

“While a gay, lesbian or bi person probably doesn’t express 
that aspect of their identity a great deal in the workplace, 
for trans people, there’s often no hiding, particularly for 
someone like me who sees being openly trans in this pro-
fession as a powerful statement for our community.

Visibility
“Visibility is, I believe, the key to trans inclusion. Perhaps 
when enough of us are seen, we’ll be afforded inclusion 
in the Human Rights Act.

“Changes to the policy housing transgender prisoners 
over a year ago is another example where the fact of being 
an openly trans advocate has helped advance our cause 
and standing within the profession.

“Obviously as a criminal lawyer, transgender clients come 
through my door. I see transgender women being dispro-
portionately imprisoned, and it’s in their best interests in 
terms of safety not to be put in a men’s prison – it’s a sub-
ject close to my heart. It must be a terrifying experience.”

Kelly recalls a situation where she was representing a 
client in the court house while another of her trans clients 
was being raped two floors below in the cells.

“I stared long and hard into my whisky glass that evening.”

Sympathetic
The transgender community has come to know Kelly as a 
trans-sympathetic lawyer. “I think there’s no doubt that I’m 
in a better position than most to be sympathetic because 
I’m part of that community”.

Kelly was the first to argue, via the Cooper case (R v Glen 
Laurance Cooper DC Whangarei CRI-2012-088-000223), that 
it was a cruel and unusual punishment for inmates to be 
deprived of medication such as subsidised mainstream-al-
located testosterone blockers and oestrogen, for example.

“It’s difficult as it is for transgender people to receive 
adequate healthcare in the big bad world let alone inside 
prison. It’s hard to think I’m advocating for full access 
to a service that doesn’t exist. These people are the most 
vulnerable people in society and who are at the absolute 
mercy of the state.”

ainbowYOUTH communications manager 
Toni Duder says there are no concrete 
figures relating to the number of LGBTIQ 

people in New Zealand. While Statistics 
New Zealand is looking into whether or 
not to change its approach, it does record 

same-sex relationships, but not identities. At the 2013 
Census, there were a recorded 16,660 people living in a 
same-sex couple relationships in New Zealand – 7,340 
male and 9,310 female.

“We at RainbowYOUTH believe that marriage equality, 
while a huge and important step, is not nearly the end 
for gaining identity affirming rights for LGBTIQ people.

“Especially in the gender diverse community, often 
people’s identities are trampled by systems and pro-
cesses, which need to be refined and diversified. A few 
examples are name changes, medical care systems, 
the school system – there’s a lot of ground to cover.”

ommunity lawyer Kate Scarlet of Commu-
nity Law Wellington and Hutt Valley says 
the centre is tasked with providing access to 
justice, particularly with regard to minority 
groups. A lot of people who identify as LGBTIQ 
come to the centre asking for advice relating 

to employment and discrimination issues, she says.
“Often there’s a lot of discrimination in getting a 

job, but most of the time it is insidious and not overt.”
Whether it is drivers’ licenses, birth certificates or 

passports, many organisations refuse to or don’t have 
the infrastructure to take down the use of pronouns 
in their databases.

If a letter is sent to a person’s flat or address and the 
wrong honorific is placed, it can put people in potentially 
dangerous circumstances, she says. This may happen, 
for example, because it discloses a person’s birth gender 
to another person who may then seek to harm them.

Anti-Money Laundering and Countering Financing of 
Terrorism Act 2009 amendments, for example, require a 
greater level of identification documents, which can be 
difficult and costly to change. While New Zealand is good 
with regard to changing gender on passports and drivers’ 
licences, where it is both simple and cheap, it’s changing 
birth certificates that’s the real problem, she says.

Unlike the statutory declaratory route, people are 
required to go through the Family Court and meet what 
a medical specialist deems necessary, pursuant to s 
28 of the Births, Deaths, Marriages and Relationships 
Registration Act 1995.

“People don’t like the required medical standard as 
in many cases transgender people prefer to self-iden-
tify rather than be held to a physical standard that 
society sets.”
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eanwhile Labour MP Louisa 
Wall says Parliament still has a 
long way to go to recognise LGBTIQ 
rights in Aotearoa. “It is a human rights 
issue at the end of the day and is about free-

dom to be who you are and equality before the law. We are making 
inroads on the latter but still have a long way to go for people to be free 
to be who they are.”

Issues around bullying, suicide and health are still in their early stages and there 
is a lot more work to be done to ensure a public system that is responsive to specific 
needs and supportive of LGBTIQ New Zealanders, she says.

The Marriage (Definition of Marriage) Amendment Act 2013 removed one barrier 
that the State had in place – namely the right to obtain a marriage licence if that was 

Furthermore, there’s the issue of having to navigate 
the Family Court process, which can be costly, stressful 
and time consuming.

There’s also the issue that non-binary people, those 
who don’t identify as either male or female, are not 
recognised and thus not protected in law, namely the 
Human Rights Act 1993.

As far as representing LGBTIQ clients, a lawyer can 
always take better steps to support their clients by 
asking directly for pronouns, collecting data or instead 
having an option that doesn’t require a specific pronoun 
and not assuming the gender of partners.

“It’s important to know that if you are dealing with a 
transgender person, they mightn’t identify themselves 
as that. Giving people options is important.”

ustice Minister Amy Adams says discriminating 
against people on the basis they are transgender is 
already accommodated in the Human Rights Act.

“The government agrees with Crown Law’s 
advice that ‘sex’ includes gender identity and 
as such does not consider it necessary to make 

any amendments to the law.
“It’s important to note the Human Rights Commission 

has interpreted sex to include gender and gender iden-
tity, and accepts complaints of unlawful discrimination 
from gender minorities (trans or intersex people) under 
the ground of sex.”

❝  Often there’s 
a lot of 
discrimination 
in getting a 
job, but most 
of the time it 
is insidious 
and not overt 

11

28 August 2015 · LawTalk 872 



your choice to recognise your commit-
ment to your partner, regardless of sex, 
sexual orientation or gender identity.

“That is an inclusive step that hope-
fully allows people to feel a part of soci-
ety when otherwise they felt excluded 
from the institution of marriage. The 
state should not discriminate against any 
citizen in modern, democratic societies.”

In her last term in Parliament, Louisa 
Wall attempted to include an amend-
ment to s 21 of the Human Rights Act 
1993 in a Statutes Amendment Bill to 
include gender identity as part of sex 
discrimination.

While some may argue that gender 
identity and gender expression should 
stand alone as a ground of unlawful dis-
crimination, the reason for including it 
was that successive governments have 
stated that gender identity is included 
within sex discrimination, she says.

There has been concern expressed by 
the Human Rights Commission and by a 
number of members of the transgender 
community that there is no guarantee 
that a court would interpret the law in 
the same way, she says.

“My purpose was to make it clear and 
to do it through a technical amendment 
process that merely reflected what the 
government said. However the former 
Minister of Justice [Judith Collins] 
refused to support the amendment 
because she considered it was con-
troversial, which begs the question of 
whether gender identity is properly 
covered within sex discrimination. I 
intend to continue to advocate for this 
legislative amendment.”

ew Zealand Human Rights 
Commission senior media 
specialist Christine Am- 
munson says their dispute 
resolution process works 

to deal with unlawful discrimination 
complaints from affected individuals.

“Within our communities, workers 
face unique and difficult challenges in 
the workplace and dismissals or resig-
nations because of sexual orientation or 
gender identity occur far too frequently. 
Four out of five submissions to the 
Transgender Inquiry 2008 described 
experiences of discrimination.

Employment discrimination was a 
common experience for trans people, 
with access to employment and job 
retention being key issues, she says.

“Workers will frequently choose to 
leave their employment rather than take 
a case of discrimination because of the 
requirement to go public about their 
sexual orientation or gender identity.”

Though discrimination on the basis 
of sexual orientation is unlawful under 
the Human Rights Act 1993 and under 
s 105 of the Employment Relations Act 
2000, this does not alter the fact that 
it occurs, she says.

Gender identity is not explicitly pro-
tected as a ground of discrimination in 
the Human Rights Act. However, such 
complaints are taken under the ground 
of sex discrimination.

In 2010, legal academics and the 
Human Rights Commission recom-
mended that gender identity should be 
explicitly protected under the Act as a 
prohibited ground of discrimination. ▪

❝  Though 
discrimination 
on the basis 
of sexual 
orientation is 
unlawful ... 
this does not 
alter the fact 
that it occurs

HELP
IS AT
HAND

To provide a service for lawyers seeking independent 
help with an issue in their life, the New Zealand 
Law Society has signed an agreement with Lifeline 
Aotearoa.

Lifeline offers a discounted rate to New Zealand Law 
Society members and their families. Lifeline’s team 
of qualified professional counsellors is experienced in 
working with clients across a broad range of issues. 
They can help with day to day issues such as stress, 
anxiety, burnout, depression, relationship issues, grief, 
trauma and addiction.

Phone lifeline Aotearoa: 
(09) 909 8750

email: face2face@lifeline.org.nz

lawsociety.org.nz/practice-resources/practising-well

PRACTISING WELL
Supporting lawyers since 2009.
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Auckland barrister Debra Bell has been appointed a coroner. Ms 
Bell fills the vacancy created when Judge Deborah Marshall was 
appointed Chief Coroner earlier this year. She joins four other 
coroners serving Auckland, Henderson, Manukau, Papakura, 
Pukekohe and Takapuna. Ms Bell has practised as a barrister 
sole since 2013. She was previously a partner at Meredith Connell 
for eight years and before that worked as a legal executive for 
that firm for 12 years. Earlier in her career she was a Deputy 
Registrar at Henderson District Court. Ms Bell was sworn in as 
a coroner on 6 August.

Helen Cull QC has been appointed Chief Commissioner and 
Peter McKenzie QC has been reappointed Deputy Commissioner 
of the Transport Accident Investigation Commission.

In-house lawyer Mauro Barsi has been reappointed to the New 
Zealand Racing Board. Mr Barsi works for the Employers’ & Man-
ufacturers’ Association (Northern) Inc.

Former Ombudsman and acting Secretary for Justice Mel Smith 
has been appointed to head an inquiry into the handling of the 
Tony Robertson case. While subject to release conditions, Rob-
ertson raped and murdered Blessie Gotingco. This followed a 
number of previous breaches of the release conditions. Justice 
Minister Amy Adams and Corrections Minister Pesata Sam Lotu-
liga released the draft terms of reference for the government 
inquiry on 10 August.

Dame Patsy Reddy, former Minter Ellison Rudd Watts partner 
and Victoria University law lecturer, has been reappointed chair 
of the New Zealand Film Commission.

The New Zealand Law Society welcomes the 
following recently admitted lawyers to the 
profession:

Hamilton
Farbod Afsar
Michelle Anne Bird
Moria Brengauz

Jennifer Doreen Clews
Tayla Becky Coburn
Rachel Anne Evans
Kirsten Mary Fyers
Shelley Elizabeth Greer
Christina Sarah Howe
Edward Ian Kinloch
Lillian Ruth Benge Lusty
Shayne Kevin Malone
David William Mayall
Samantha Rangimarama Northey
Nicholas Simon Joseph Pouwels-Strang

Alva Parehuia Tohovaka Tohovaka-Staples
Lauren Elizabeth Van Arendonk
Robert Adrian van Duin
Skye Jasmine Hapairangi Wehipeihanga
Han Yan

Auckland
In LawTalk issue 871, we incorrectly spelled the 
name of one of the newly admitted lawyers, 
and LawTalk apologises for this error. His name 
should have read:
Eun Bee Yoon

New Zealand law firm Conveyancing Shop Lawyers Ltd 
is one of four finalists in the 2015 Australasian Legal 
Practice Management Association (ALPMA)/InfoTrack 
Thought Leadership awards. The other three finalists 
were Australian firms. The winner will be announced 
at the 2015 ALPMA Summit Gala Dinner at the Gold 
Coast Convention & Exhibition Centre on 10 Septem-
ber. Conveyancing Shop Lawyers introduced George 
the Robot as an enhanced way of allowing clients or 
the firm’s lawyers or a management team member to 
attend a virtual meeting. Before introducing George 
the Robot, virtual meetings were held using Skype. 
George is controlled by the person attending the meeting 
remotely. George is a tele-presence Robot from Double 
Robotics that includes a tablet screen as a ‘head’ and 
Segway like ‘feet’ to get around. He can move, back up 
and turn. This, for example, allows the person to move 
George around the room, to turn and look at whoever 
is speaking and so on. Conveyancing Shop says that 
the introduction of George has really improved the 
atmosphere of the meetings. ▪

Law firm news

With George the Robot (from left): Amanda Ndlovu, 
Faith Yu and Harmeet Kaur.

Welcome to 
the profession
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Law Talk speaks to Sarah Cates, a New Zealand enrolled 
barrister and solicitor, working in human rights in armed 
conflict zones in Colombia on sabbatical from her role 
as senior associate at Cullen – The Employment Law 
Firm in Wellington.

Tell us about your work in Colombia 
I’m working for Peace Brigades International’s (PBI) 
Colombia project. PBI is an independent non-governmen-
tal organisation (NGO), which has carried out observation 
and international accompaniment in thirteen countries 
on five continents since 1981 and in Colombia since 1994.

PBI’s Colombia project accompanies human rights 
organisations and communities in 12 departments of 
Colombia from three field teams: Bogotá (Cundinamarca), 
Barrancabermeja (Santander), and Apartadó (Antioquia).

Colombia has suffered internal conflict for 67 years, 
since 1948. PBI-Colombia’s mandate is to provide a 
protective space for the work of local human rights 
defenders who suffer threats, attacks and harassment 
as a result of their work in favour of human rights.

The two core aspects of our work are physical and 
political accompaniment. In respect of physical accom-
paniment, we maintain a field presence accompanying 
threatened individuals, communities and organisations. 
In terms of political accompaniment, we maintain a 
constant dialogue with Colombian civilian and military 
authorities, state institutions, diplomatic corps, other 
NGOs, the Church, and other international organisa-
tions, including the United Nations, with the objective 
of obtaining information about security, protection and 
risk and informing them of our presence and concerns 
about the situation of our accompanied individuals, 
communities, and organisations.

We also elaborate and disseminate information about 
the human rights and security situation in Colombia.

What motivated you to become a 
lawyer? 
I was motivated to become a lawyer because I wanted 
to be challenged and to help others. These are the same 
core values that have motivated me to join PBI-Colombia.

Why Colombia? 
I see a real need in Colombia and it has held a special 
place in my heart for many years.

In 2002, when I was 20 years old and before studying 
at university, I spent three months living in the city of 
Medellin in Colombia, which was my first introduc-
tion to Spanish in which I am now fluent. At that time 
Medellin was an extremely dangerous place to live with 

Working for peace in 
Colombia

assassinations and disappearance a regular occurrence.
Although I have always had a strong social conscience in many 

ways my experience in Colombia changed my life. It was the first 
time I witnessed third world poverty, extreme inequality of wealth, 
widespread violence, systematic injustice, impunity, corruption and 
societal fear and mistrust.

I’ve had a very strong desire to return and help the situation, but first 
I needed education, skills and life experience. Following my Colombia 
experience, in addition to studying law I also undertook Latin Ameri-
can and Spanish studies at Victoria University, and later in Argentina, 
Chile and Spain. I also travelled widely in Central and South America.

What motivated you to take time off lawyering 
and move into zones of armed conflict? 
I don’t really consider this experience as time off lawyering. I think my 
current experiences, and all the experiences I have had to date, make 
me the person and lawyer that I am today and will be in the future.

In terms of my decision to work in armed conflict zones, I firmly 
believe that the world’s problems are just that – everyone’s prob-
lems. Although I was born in a peaceful country like New Zealand, I 
could have just as easily been born in another context like Colombia’s. 
Accordingly, I never take for granted the rights and privileges we enjoy 
in New Zealand. I just wish that everyone could enjoy them. It may 
sound clichéd, but I want to help others and try to make the world 
a peaceful place.

Once there, was it what you expected? What 
was different? 
I think I was pretty prepared for the work and Colombian context. 
I researched PBI-Colombia thoroughly before I applied for the role. The 
intensive and demanding 12-month selection 

❝  I was 
motivated 
to become 
a lawyer 
because I 
wanted to be 
challenged 
and to help 
others

Continued on next page...
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process also prepared me for the work.
I was not only attracted to the organisation’s work but also the way 

it works. By way of example, three of the core principles are:
 ▪ non-violence – the belief that sustainable peace only comes through 
peaceful means, not through violence;

 ▪ non-interference – we do not interfere in the work of the human 
rights defenders we accompany believing that locals are best placed 
to achieve peace here supported by the international community. Nor 
do we interfere in Colombian national affairs or politics, rather we 
require the state to take responsibility for the protection of human 
rights; and

 ▪ non-hierarchy – we make all decisions by consensus and do not 
have a boss, rather we are collectively autonomous and responsible.

What are the challenges? How are you 
meeting them?
In general the challenges include lots of learning, which I am also 
really enjoying!

At times I have felt existentially challenged by the situation; the 
reality here is, at times, disheartening and given the many powerful 
interests in favour of the conflict it is easily to fall into the trap of 
disillusionment and think “what can I really achieve here?”

One of the other big challenges for me is that there really is no 
separation between work and life. I live with seven of my colleagues 
in a house, which is also our office. We are on call 24/7 except during 
limited days off and we work very much as a team, making all decisions 
through consensus which requires a lot of patience, energy and trust 
in the decision-making process.

Are you able to use your lawyering skills?
On a daily basis I use skills that I gained or developed as a lawyer, 
such as reading for important information, analysing the information, 
writing concisely, and speaking clearly and with authority and con-
viction, not to mention organisational and time management skills.

Are there frightening times? 
I haven’t felt frightened as such although I must admit I have a rather 
large comfort zone!

Of course, by doing this work I accept a level of risk in my work and 
personal life. However, I have confidence in the protection the work 
and reputation of PBI affords me in risky situations.

PBI’s protection is based on the dissuasion it has against the Colombian 
state; PBI’s extensive international network of contacts and support 
creates a high political and economic cost for the state should it violate 
human rights or fail to guarantee them under PBI’s watch. Accordingly, 
we do not enter a zone if we do not have sufficient dissuasion in that 
zone, we evaluate the level of dissuasion through conducting com-
prehensive risk analysis. We are also personally subject to restrictions 
on our movement, association, behaviour and expression owing to 
security and other factors.

How long do you plan to work in Colombia?
I’ve been here only two and a half months, although it feels longer, and I’ll 
be here for 18 months until December 2016 when I’ll return to Wellington. ▪

On the move
Leo Farmer has been made a partner of 
Meredith Connell. Leo started with the firm 
as a graduate in 2006. He now leads the 
firm’s work for the Commerce Commission 
in its investigation into banks for breaches of 
the Fair Trading Act. Leo specialises in com-
mercial litigation, competition and estates 
law. He has an LLM in competition law.

Jessie Song has joined Hong Hu Lawyers 
as a solicitor. Before her admission, she 
was legal assistant to the property team 
at the firm’s Auckland CBD office, and 
also worked as legal assistant at Libertas 
Chambers. Jessie now 
specialises in property 
law and commercial 
transactions.

After six years with Forest Harrison Lawyers, 
Joy Luo has been appointed an associate. 
Joy specialises in trust, commercial, property 
and immigration law.

Leo Farmer

Jessica Song

Joy Luo

Baywide Community Law Service (BWCL) recently cele-
brated a decade of service in the Bay of Plenty. Associate 
Justice Minister Simon Bridges was the guest speaker 
at the celebration. BWCL has been offering free legal 
advice in the Bay of Plenty since July 2005, and now has 
fully staffed offices in Tauranga and Whakatane, with 
outreach clinics reaching 5,000 clients annually. Three 
of the founding trustees – Dick Williams, Beth Bowden 
and Michael Sharp – still serve on the BWCL Board. ▪

Baywide Community 
Law celebrates

At the celebration of a decade of community law in the Bay of Plenty 
(from left) Dick Williams JP, a Citizens Advice Bureau volunteer; Beth 

Bowden, recently retired as Tauranga’s Court Manager; and Mount 
Maunganui barrister Michael Sharp.
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Waikato student wins top 
scholarship

Grant Allan llb
MEDIATOR

(LEADR Advanced Panel)

WWW.GRANTALLAN.CO.NZ

· Over 350 lawyer referred mediations
· No charge for travel costs or time to 

mediations anywhere in NZ

0800 400 411
mediator@grantallan.co.nz

James & Wells partner Kate Wilson is 
moving on from the specialist IP firm to 
pursue another passion in 2016.

She has always been excited by new 
ventures, but usually they are her cli-
ents’. This time it’s her own; a joint ven-
ture with her husband Allan that will 
enable her to indulge her passion for 
food, wine and the arts.

This has had to take a back seat over 
the years, although Kate has still man-
aged to publish a cook book, appear on 
Masterchef NZ and exhibit and sell her 
paintings in that time.

To ensure a smooth transition, Kate 
will remain with James & Wells until 
the end of March 2016. She will also 
consult to the firm after that.

A recent empty nester, Kate believes 
the time is right for both herself and the 
firm to retire.

“There is no doubt that I will miss 
working with the friends I have made 
over the years – both staff and clients,” 
she says.

Kate was just 22 when she joined 
James & Wells, with physics and chem-
istry degrees behind her. A registered 
patent attorney in Australia and New 
Zealand, she has collected many interna-
tional accolades over her 28 years with 
the firm. She says she is proud to have 
been recognised as a top IP strategist 
by being listed in the IAM Strategy 300 
for five consecutive years. ▪

Lawyer 
moving into 
new venture

Kate Wilson

Sam Lusk

Waikato University law student Sam Lusk has won a $62,000 Danish 
government scholarship to complete an LLM at Copenhagen Univer-
sity. Sam was also awarded a Jonas Thomsen Sekyere Scholarship to 
live at Regensen College.

The honours student has lived in Denmark before on a student 
exchange and says he can’t wait to go back.

“Denmark is a wonderful place to live. It’s one of the happiest countries 
in the world and you certainly notice this in day-to-day life,” he says.

The scholarship is awarded to international students who display 
academic excellence and covers all tuition fees for 22 months and a 
monthly allowance.

Originally from Auckland, Sam says New Zealand life and culture 
is great and that he’ll likely return home after his studies. “I want to 
contribute to New Zealand in my future career and my family is here 
so I’m sure I’ll feel a pull to come home.” ▪
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Megan Paterson, a fifth year honours 
law student at Otago University won 
the Allen’s Witness Examination Com-
petition at the Australian Law Students 
Association Conference (ALSA), held in 
Sydney last month.

This conference was attended by 40 
Australian Universities, as well as six 
New Zealand and a handful of Asian 
Universities. Megan beat her competitor 
from Auckland University in the final 
event, which was held in the Federal 
Court of Australia.

Otago law students Ben Bielski and 
George Miele placed second at the 2015 
International Negotiation Competition, 
which was held in Ireland. Associate 
Professor Selene Mize, from Otago’s Law 
Faculty, coached the duo. ▪

Megan Paterson with the shield she won in the 
Witness Examination Competition.

Otago 
student wins 
international 
contest

Knapps Lawyers held a commemorative 
service on 10 August for Major James 
Houlker, who died 100 years earlier after 
being wounded at Gallipoli.

Major Houlker died on 10 August 1915, 
after being wounded and lying on the 
beach for two days awaiting treatment.

Before he studied law, Major Houlker 
was Head Boy at Nelson College. He 
eventually joined the firm of Maginnity 
& Son and became a partner, after which 
the firm was renamed Maginnity Son & 
Houlker. That firm was the forerunner 
of Hunter Ralfe, which is now Knapps.

The service was attended by three of 
Major Houlker’s great nephews – John 
Houlker, Peter Houlker and Auckland 
barrister Jim Thomson. They brought 
with them several items of memorabilia, 

At the commemoration for Major James Houlker, three of his great nephews (from left) 
John Houlker, Peter Houlker and Jim Thomson.

Lawyer who died from Gallipoli 
wounds remembered

New Zealand Law Society members can benefit 
from a 50% tuition scholarship to study an LLM 
in transnational commercial practice.

This degree is based on a partnership between 
Lazarski University in Poland, Eötvös Loránd 
University in Hungary, Boston University and the 

Center for International Legal Studies (CILS).
Three sessions of two weeks each lead to 

the degree. The next sessions will be held in 
Budapest from 3-16 April and 12-25 June 2016. 
The degree may be completed over a two- to 
five-year period. Courses are taught in English.

The LLM emphasises international business, 
trade, dispute resolution, and the cross-border 
practice of law. The 50% tuition scholarship is 
through CILS benefactors and the Bisone Foun-
dation. For more information see www.legaledu.
net or email office@cils.org.

LLM scholarships available

including Major Houlker’s ceremonial 
sword, a plaque and a memorial scroll 
that was presented by King George

Ross McKechnie, formerly senior part-
ner at Hunter Ralfe and now partner at 
Knapps, gave a short talk on the firm’s 
history and Major Houlker’s part in that.

Peter Houlker also spoke about his 
great uncle. Solomon Stephens, repre-
senting Nelson College, gave the speech 
that won him the regional RSA Speech 
Contest and that he delivered at the 
Nelson Anzac Day service this year.

A copy of the picture that is on the 
Cenotaph website was “unveiled”. A 
moment’s silence was followed by 
morning tea.

About a dozen Nelson lawyers 
attended the commemorative service. ▪
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What is the real value we bring as lawyers? 
This was the question posed by renowned 
legal futurist Professor Richard Susskind at 
the recent Government Legal Conference 
in Wellington.

He urged lawyers not to confuse the way 
they deliver services with the value they 
bring. The value they bring is the use of their 
knowledge and experience for the benefit 
of their client and he invited delegates to 
take a step back and think: “What are new 
ways of delivering this using technology?”

Professor Susskind anticipates more 
changes in the next 10 years than have 
been seen in the past century in the legal 
services market.

‘Alarming views’
In 1996, he predicted that the primary way 
lawyers would communicate with their cli-
ents in future was via email. It seems self-ev-
ident now, but at the time, the Law Society of 
England and Wales told him he didn’t under-
stand confidentiality and that he shouldn’t 
promote his alarming views publicly.

Noting that every two years there is a 
doubling of computer processing power, 
Professor Susskind predicted that by 2021, 
the average desktop PC would be able to 
process at the speed of the human brain. 
By 2050, the average desktop computer 
will have more processing power than all 
of humanity.

In the 1980s, Professor Susskind com-
pleted his doctorate in artificial intelligence 
and the law. He asks the question “what is 
the nature of legal reasoning that can’t be 
replicated by artificial intelligence?”

The technology developed by IBM that 
allowed their computer Deep Blue to beat 
world chess champion Garry Kasparov in 
1997 didn’t have the creativity or flair of a 
human chess player but its brute computing 
power won.

This technology has been applied in the 
field of medical diagnostics where comput-
ers can now make more accurate diagnoses 
than the best doctors and is now being 
applied in law.

Huge opportunities
We are in the middle of a 
transformation as digitisation 
changes our world. Law is one 
of the most information and doc-
ument intensive industries and 
there are huge opportunities to 
use technology to perform many 
of the current legal tasks.

Professor Susskind sees Twitter as a 
transformative communication tool and 
uses it as his primary means of keeping in 
contact with his business and professional 
colleagues. He challenges lawyers to get on 
board and explore new ways to collaborate 
using social media networks.

The universal pressure to spend less, 
insource more and have greater focus on 
compliance requires either a strategy of 
efficiency to cut costs or a strategy of col-
laboration where parties come together 
and collaborate to share the costs of legal 
services.

Resistance to the high cost of lawyering 
for repetitive, low value work suggests the 
solution will be to break down legal prob-
lems and appropriately engineer them – 
what economists call disaggregation.

Professor Susskind sees genuine opportu-
nities for better access to justice and deliv-
ering clients better value. There are now 16 
different ways of delivering legal services in 
the United Kingdom including legal process 
outsourcing (eg, to India and South Africa), 
near sourcing (UK firms setting up offices 

The future is ours to invent
By Helen Mackay

in Northern Ireland), home-sourcing, del-
awyering, insourcing and more which are 
realising savings of 40-50% in legal costs.

Professor Susskind is the information 
technology advisor to the United Kingdom’s 
Chief Justice. He has been tasked with find-

ing digital solutions to low-value 
disputes where the court process 
is too expensive, too slow and 
too hard to negotiate.

Online court
His recommendation is to set 
up ‘Her Majesty’s Online Court’ 
which would allow judges to 
decide cases on the papers and 
hold any discussions by tel-

econference. An online facilitator trained 
in mediation would evaluate cases to see 
where issues are and whether they should 
come before the judges and would propose 
solutions.

The online system would include simple 
questions and flowcharts for parties to 
understand their entitlements and options. 
A current version of an online dispute pro-
cess is that used by eBay where 60 million 
disputes are resolved online by negotiation 
every year.

Professor Susskind ended his power-
ful address with these words: “Our obli-
gation to the next generation of lawyers 
is to embrace and build a technological 
legacy that will enable better access to jus-
tice and delivery of services to clients. All 
professions are changing. The opportunity 
to change is given to very few generations of 
lawyers. The current generation of lawyers 
has exciting opportunities to engineer the 
future. The best way to predict the future 
is to invent it.”

He finished by challenging the govern-
ment lawyers in the room to invent the 
future for the way they deliver government 
legal services.

As seems appropriate for this pioneer in 
technology, Professor Susskind was not in 
the room to deliver his message. He was at 
home in London presenting via Skype but as 
he pointed out, the technology he embraces 
allows him to be anywhere in the world. ▪

Helen Mackay is the Executive Officer of the 
In-house Lawyers Association of New Zea-
land (ILANZ), a section of the New Zealand 
Law Society.

Helen Mackay

❝  Professor Susskind 
sees genuine 
opportunities for 
better access to 
justice and delivering 
clients better value
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Back in 1978, 17-year-old Heather Jackson left her home 
in England to live with her boyfriend Nicholas Ilot. Her 
mother Melita, widowed before Heather’s birth, was totally 
opposed to her actions. Heather married Nicholas in 1983 
and they are still together, the parents of five children.

Although there were three attempts at reconciliation, 
Melita never forgave Heather for eloping. She bequeathed 
her estate, worth almost £500,000, to three animal charities. 
Heather got nothing. After her mother died in 2004 she 
began proceedings. There were a few glitches along the 
way, but these seem to have finally come to an end with 
the England and Wales Court of Appeal decision in July, 
Ilott v Mitson [2015] EWCA Civ 797. The Court decided that 
the daughter should be awarded £163,000 to purchase a 
home, well up on the £50,000 first awarded by a County 
Court in 2007.

Contesting wills in England is not uncommon. The 
Inheritance (Provision for Family and Dependents) Act 
1975 gives a child of the deceased the right to apply for 
an order if a will does not make reasonable provision for 
them. However, it appears that relatively few are decided 
in the courts, with most settled out of public view.

Legal commentators have raised some misgivings about 
the decision. Some say it has introduced an element of 
uncertainty for those drafting wills as it seems to suggest 
that even in the most strained relationships there could 
be a successful claim against the estate. There is, however, 
a consensus that the law hasn’t really changed but the 
wide publicity given may increase the number of claims 
when non-related charities are involved.

The case has certainly worried charities. United Kingdom 
charities receive £2 billion a year in legacy income, the 
Institute of Fundraising says. Following the decision, the 
three charities expressed their concern in a statement, 
saying the outcome could have serious ramifications for 
the future of the charity sector as a whole.

Meanwhile, in New Zealand
Bequests are also important to New Zealand’s charities. 
Information from Charities Services on the latest annual 
returns submitted shows organisations registered as char-
ities received bequests valued at $192 million. For many 
of these, bequests are a very important source of income.

The legal situation in New Zealand is effectively similar 
to that in the United Kingdom. Section 4 of the Family Pro-
ceedings Act 1955 allows the Court to determine whether 
a testator has discharged his or her moral duty to make 
adequate provision for the proper maintenance and sup-
port of eligible persons.

Life in the Law

Will it go to charity?
By Geoff Adlam

The Court of Appeal decision in Williams v 
Aucutt [2000] NZLR 479 cited with approval 
the principles stated in Little v Angus [1981] 
1 NZLR 126 at 127 that “the inquiry is as to 
whether there has been a breach of moral 
duty judged by the standards of a wise and 
just testator or testatrix; and if so, what is 
appropriate to remedy that breach. Only 
to that extent is the will to be disturbed.” 

The role of charities as an interested party 
in family proceedings actions is recognised. 
In Auckland City Mission v Brown [2002] 2 
NZLR 650, the Auckland City Mission and 
Salvation Army appealed a High Court deci-
sion in which the surviving adult daughter 
who contested a will was awarded a sub-
stantially increased portion. The residue 
– which was substantial – was left to the 
two appellant charities.

The High Court Judge had remarked 
somewhat critically on the “unusually” 
active role the charities had taken in the 
proceedings, had also compared the amount 
of the legacy to the City Mission with its 
annual income, and had noted the testator’s 
apparent lack of any particular connection 
with the two charities.

The Court of Appeal did not agree, and its 
remarks endorse a more active role by New 
Zealand charities in contesting bequests. 
Rather than abiding by the decision of the 
Court and avoiding a “litigious approach” 
as charities had traditionally done, the 
Court of Appeal said charities could now 
be properly regarded by altruistic testators 
as having an enhanced role.

“It is not unreasonable that the char-
ities draw the attention of the Court to 
their work and the benefits for the public 
which they can achieve with the support 
of substantial donations,” said Richardson 
P. He also found that in the circumstances 
it was entirely proper for the charities to 
support the will, test the claims “and while 
perhaps formally submitting to the Order 
of the Court, respectfully suggest what, if 
any, further provision should be made for 
the claimants.”

Greg Kelly of Greg Kelly Law Ltd says 
that while a lot of challenges to wills are 
between relatives, there are a number of 
cases – “not massive” - where a relative 
will challenge a will where they believe a 
charity has been left too much.

“In the past the courts certainly tended to 
favour the family ahead of charities. Now, 
I think they’re taking the view that you’ve 

Geoff Adlam

❝ For many 
charities, 
bequests 

are a very 
important 
source of 

income
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got to respect what the deceased wanted 
to do. For a lot of charities this is the only 
way they’ve got to make any money. I don’t 
think the charities here are too worried 
about the English Court of Appeal decision.”

Encouragement of bequests
In just over a week, New Zealanders will 
find themselves in “Include a Charity Week”. 
This runs from 6-12 September and is pro-
moted by the Include a Charity organisa-
tion. Include a Charity is an initiative in 
which 68 charities have joined to try to 
increase the number of New Zealanders 
who include charities in their will.

Fewer than 8% of New Zealanders give 
to charities in their will, Include a Charity 
spokesperson Eleanor Cater says.

“It’s not because they don’t want to; it’s 
because they don’t think of it,” she says. 
“We’re working to change that.”

Ms Cater says lawyers are seen as very 
important players in increasing awareness.

“We know from research that if the law-
yers ask a question ‘Would you like to give 
to charity in your will?’ when people are 
in the process of writing a will, twice as 
many people will do so. That’s how impor-
tant it is, that question. I doubt that many 
lawyers realise that that conversation can 
have a real impact on fundraising in the 

charity sector.”
She says while lawyers obviously don’t 

want to influence to whom their clients 
leave their estate, many just haven’t thought 
of including a gift to a charity: “It’s a very 
kiwi way that we leave all our worldly goods 
to our children or other relations.”

Which charity?
Eleanor Cater believes that if asked, most 
people would know what charity they want 
to support. However, there is also assistance 
in the long-established New Zealand Char-
ity and Legal Gazette. Published annually 
since 1974, the Gazette is distributed free of 
charge to members of the NZLS Property 
and Family Law Sections. A mix of listings 
and paid advertisements, it is designed to 
be made available to clients who may be 
considering a bequest to a charity.

“It provides a platform for non-profit and 
charitable organisations to make their case 
for bequests and donations,” publisher and 
managing editor Michael Woolf says.

“We’re proud of the Gazette’s position 
as this country’s de facto reference for 
bequests and donations.”

Neurological Foundation General Man-
ager Communications and Fundraising Sue 
Giddens says her organisation always takes 
a prominent placement in the Charity and 

Legal Gazette.
“That’s for people who perhaps don’t have 

family, or who do have family but want 
to include a charity in their will. But we 
also advertise bequests within all of the 
marketing or communications material 
that leaves the Neurological Foundation’s 
office – in our newsletter, in our annual 
report and so on.”

Ms Giddens says the Foundation also 
advertises in North and South and the Lis-
tener.

“We have heard through lawyer word of 
mouth that people have taken the adver-
tisement in to a meeting with their lawyer 
when they’ve been revising their will or 
making a will.”

The importance of bequests is shown 
by the efforts made by some charities to 
provide resources and background infor-
mation. The Cancer Society of New Zealand 
has a special “Wills Kit”, and the websites 
of many others give information on how 
to make a bequest.

Support programmes have also been 
developed to assist and recognise those 
who make bequests. The New Zealand 
Breast Cancer Foundation’s Pink Ribbon 
Bequest Society has been established to 
recognise, honour and personally thank 
those who remember the Foundation in 

Photo by JD Lascia CC-By-NC http://flic.kr/p/ifooq2
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Charity Bequests Total Gross Income % Bequests

Salvation Army New Zealand Group $12,531,000 $163,414,000  7.7%

Woolf Fisher Trust $12,246,000  $14,602,000 83.9%

Royal NZ Foundation  of the Blind  $7,804,000  $31,875,000 24.5%

Priory in NZ of St John  $7,301,405 $242,046,001  3.0%

SPCA Auckland  $6,793,000  $13,679,000 49.7%

National Heart Foundation of NZ  $4,626,627  $23,197,419 26.0%

Room-Simmonds Charitable Trust  $4,307,503   $4,500,437 95.7%

Auckland Presbyterian Hospital Trustees  $3,914,572  $19,631,288 19.9%

Canterbury Medical Research Foundation  $3,823,137   $4,506,042 84.8%

Diocesan School for Girls  $3,033,016  $30,140,315 10.1%

their will. An advertisement for the Wel-
lington Division of the Cancer Society in 
the NZLS Wellington branch publication 
Council Brief offered anyone making the 
Cancer Society a beneficiary of their estate 
“no matter how small or large”, a contri-
bution of $250 plus GST towards the cost 
of preparation of a will and/or codicil or 
Memorandum of Wishes for a trust. This 
offer was only for donors from the Wel-
lington Division’s area.

Precision is needed
Many charities provide suggested wording 
to assist anyone who might want to include 
them in a will. For some charities which 
have multiple branches around the country, 
it is important to identify the intended use 
or destination of a bequest.

“We’re actually 46 separate organisations 
because of the federated structure,” the SPCA 
National Marketing and Fundraising Man-
ager Rona Booth says. “If people want to 
leave their bequest to the national body of 
the SPCA for them to spend, then they need 
to leave it to the Royal New Zealand SPCA; if 
they want it to go to a specific region, then 
they need to write in their will the name of 
the local SPCA they want it to go to.”

Directions on use of the bequest also 
need some thought.

“Obviously we don’t want people to 
restrict the purpose too much because 
sometimes it isn’t a viable project for the 
SPCA to run,” Ms Booth says. “But I think 
the individual needs to decide do they want 
the money to go to the national umbrella 
organisation for them to use or do they 
want it to go to the local branch.”

The Neurological Foundation is a national 
organisation and does not have the problem 
of location, but it does encourage testators to 
specify if they want to assist a particular area.

“We ask people to specify if they wish 
to support a specific area of neurological 
research,” Sue Giddens says. “They might 
have had a family member with dementia 
so they might want the estate to be left for 
dementia research.”

Like many of the charities which provide 
suggested wording for bequests, St John 
provides a bulletproof clause:

“I give and bequeath the sum of $…… 
(or) ……% of my estate, (or) residue of my 
estate, (or) property or assets as follows …… 
free of all charges, to The Order of St John. 
The official receipt of the Chief Executive 
or other authorised officer of the Trustee 
is an absolute discharge to my executors.”

The residue
A potential pitfall lies in bequests which 
leave the residue of an estate to a charity 
– particularly if circumstances cause the 
value of the estate to rise quickly.

Leaving the residue to a charity is an 
attractive option. In its guidance to would-be 
testators, the Royal New Zealand Founda-
tion of the Blind says the very best way in 
which they can help the Foundation is to 
leave a residuary legacy, “that is, to leave 
whatever is left, or a percentage or fraction 
of whatever is left, after your dependents 
have been provided for and your debts and 
cash legacies have been paid.”

This type of legacy is inflation-proof, the 

Foundation says, maintaining its value over 
time, and the testator will never have to 
alter their will to account for inflation.

One problem impacting on the testator’s 
intention could arise when the main asset 
is a house valued at, say $200,000 when 
the will is made. The three children are each 
left $50,000 and a grandchild $20,000. The 
residue, after funeral and other costs, is left 
to a charity. Time passes but the will is never 
reviewed. House prices rocket. On the testa-
tor’s death the house is worth $600,000. The 
charity may now be the unintended recipi-
ent of well over half the value of the estate. 
Worth pondering. We continue our occasional 
series of articles looking at travel and lifestyle 
options for New Zealand lawyers. ▪

It’s probably come up in pub trivia quizzes. Warner/Chappell Music, Inc 
has claimed royalties for public performances of one of the world’s most 
recognised songs: “Happy Birthday”. Sometimes described as the world’s 
biggest copyright troll, Warner/Chappell is estimated to make over US$2 
million a year in royalties from it. 

Copyright was registered with the US Copyright Office in 1935 by a 
company called Summy Co III (renamed Birch Tree Ltd during the 1970s). 
In February 1938 Summy began granting licensing rights for public perfor-
mances of the song, apparently with little if any opposition. The copyright 
registrations were renewed in 1962.

Warner/Chappell Music, Inc acquired Birch Tree in 1998 and acquired 
six copyrights which protect musical arrangements of the song. There is 
strong legal opinion that under the current state of affairs copyright will 
expire in the United States in 2030.

A surprise 
birthday present

Life in the Law

Bequests as a source of income
Information from the Charities Register shows that some charities derive a very high 
proportion of their income from bequests. The 10 largest are:
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❝ My task in sentencing you is to respond as the law 
requires and on behalf of the community to what the 
jury found you to have done. As a Judge, I will do that 
clinically and without emotion.”

— Justice Brewer passes sentence on Tony Robertson in the 
High Court in Auckland after he was found guilty of mur-
dering and raping Mrs Bessie Gotingco.

❝ Look who I just met doing Jury Duty! #POTUS”
— Juror Desiree Bryant tweets her delight at being in the jury 

pool in a Dallas, Texas courtroom with former US President 
George W Bush. Mr Bush was not selected.

❝ I believe defence lawyers are the frontline custodians 
of democracy.”

— Hamilton barrister Roger Laybourn tells the Waikato Times 
that he still enjoys what he does after 33 years as a defence 
lawyer in over 300 jury trials.

❝ Their crackdown can work temporarily, but it won’t last 
long. Right now, there are lawyers that are standing up, 
that are fighting back, they keep litigating and making 
statements.”

— Part of Chinese lawyer Yu Wensheng’s comments to foreign 
media after mass detentions of lawyers in China in July. 
On 6 August just before midnight police smashed down the 
door to his apartment and took him away in handcuffs.

❝ We need to realise there’s only one kind of person and 
they’re called humans and all human beings should 
have basic rights afforded to them under the Universal 
Declaration of Human Rights.”

— Whangarei lawyer Kelly Ellis calls on the government to 
act upon the High Court declaration that a ban on pris-
oners’ right to vote is in breach of the New Zealand Bill 
of Rights Act.

❝ Nothing can more efficiently destroy a person, fizzle 
their mind, evaporate their future, eliminate their 
potential or destroy society like pornography. It is so 
terrible that many do not even recognise it until it is 
too late, and most refuse to admit it. It is worse than 
Hitler, worse than AIDS, cancer or any other epidemic. 
It is more catastrophic than nuclear holocaust, and it 
must be stopped.”

— Part of Indian lawyer Kamlesh Vaswani’s petition to India’s 
Supreme Court requesting action against online pornog-
raphy. Shortly afterwards the Indian government asked 
internet service providers to block 857 adult websites.

❝ In America, if you are a person of colour you have to 
treat a police officer like a wild animal and you don’t 
have wild animal training.”

— US defence lawyer William H Murphy Jr while in New 
Zealand at the NZBA Conference.

Legal academics have ruminated for a long time about 
whether the copyright was valid. From time to time learned 
papers have said the copyright notice was defective, renewal 
applications hadn’t been filed properly, and there was 
no conclusive evidence about authorship (the tune and 
words “Good Morning to All” were reputedly created by 
sisters Mildred and Patty Hill in 1893, although it wasn’t 
until 1911 that the familiar “Happy Birthday to You” lyrics 
were first published).

Enter Jennifer Nelson
In 2013 film maker Jennifer Nelson decided to make a doc-
umentary, Happy Birthday, about the song. Hearing about 
this, Warner/Chappell contacted her and said she would 
have to pay $1,500 and enter into a licensing agreement to 
use the song. This infuriated Nelson and the result was a 
decision to launch a class action against Warner/Chappell 
to declare the copyright invalid. 

Since the initial burst of publicity, the 
proceedings (Good Morning to You Pro-
ductions Corp v Warner/Chappell Music, 
Inc) have dragged on as all good legal 
proceedings do. Two of the original 
plaintiffs were dropped, and there were 
jurisdictional changes. Warner/Chap-
pell lawyers have argued that historical 
correspondence which is believed to 
contain important details is protected 
by attorney-client privilege. 

Now what’s been described as pure 
“smoking gun” evidence has dramat-
ically been unearthed by a University 
of Pittsburgh law librarian. First, it’s 
important to know about the Copyright 
Term Extension Act which was passed 
in 1998, aiming to give copyright to all works for the claim-
ant’s lifetime plus 70 years. While it was intended to be 
anything but helpful to the public good (and is also known 
as the Mickey Mouse Protection Act), it means that any 
music editions published before 1923 are considered by 
the act to be in the public domain. 

Enter the smoking gun
In 1922 the fourth edition of The Everyday Song Book was 
published. Some files which Warner/Chappell finally gave to 
the plaintiffs contained a blurry photo of the Everyday Song 
Book. There was an indication that the book contained the 
music and lyrics to “Happy Birthday to You”. The problem 
was that copies of the song book are now extremely scarce. 
Someone tracked it down to the University of Pittsburgh’s 
library storage area. Law librarian Linda Tashbook began to 
search and emerged triumphantly clutching a copy of the 
1922 song book. And Happy Birthday! The book contains 
lyrics for “Happy Birthday to You” without any copyright 
notice. The plaintiffs have now filed the following: “The 
documents prove conclusively that the song is in the public 
domain, thus making it unnecessary for the Court to decide 
the scope or validity of the disputed copyright…”

Watch this space. ▪

Life in the Law

❝  The Everyday 
Song Book 
contains 
lyrics for 
“Happy 
Birthday 
to You” 
without any 
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notice
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The Lawyers and Conveyancers Act (Lawyers: Conduct 
and Client Care) Rules 2008, or “Red Book”1 as it is 
affectionately known, is not an exhaustive statement 
of the conduct expected of lawyers. Instead, it sets 
the minimum standards that lawyers must observe 
and is a reference point for discipline.

The news media and our own professional pub-
lications are unfortunately full of examples of law-
yers who have fallen foul of the Red Book. The cases 
which attract the highest publicity usually involve 
dishonesty. As a practitioner and member of a standards 
committee, I’m pleased that these people are the small 
minority.

But have we ever paused to consider whether we, our-
selves, are unwittingly serial offenders against the Red Book?

Acting for multiple clients
A good illustration of this point is the rules relating to 
acting for more than one client on a matter, one of the 
minimum standards in the Red Book. Ask yourself these 
two questions:
1  Can I honestly recite what the Red Book says about my 

professional obligations in this situation?
2  Can I think of a time when I or someone I know has 

contravened this rule?
If you answer “yes” to question one, congratulations on 
belonging to a club that is smaller than we may like to 
believe. If you answer “yes” to question two, then at the 
risk of being cynical, you belong to a club that is larger 
than we may choose to accept.

In my experience, the most commonly misunderstood 
(and also contravened) obligation in the Red Book relates 
to lawyers acting for more than one client on the same 
matter. These lawyers generally fall into two categories:
1  lawyers who are completely oblivious to any constraint 

on acting for more than one client on a matter; and

By Samuel Hood

No lawyer can serve two masters

2  lawyers who are generally aware of an ethical obligation 
but who apply their own interpretation or understanding 
of such obligation.

If you are in the first category it may be time to take a 
refresher course in ethics. If you think you are not in 
category 2 read on. Many practitioners who believe they 
understand the rules are mistaken.

Let’s turn to rule 6.1 of the Red Book and revisit what 
it actually says.

Rule 6.1
Rule 6.1 applies where lawyers act for more than one client 
on the same matter. For litigators, an additional obligation 
is found in rule 13.6, which further circumscribes a lawyers’ 
ability to act for two or more parties to a dispute. While 
this article focuses on rule 6.1, the underlying principles 
inform any consideration of rule 13.6.

Looking at the structure of Rule 6.1, it is divided into 
three parts:

Part one – negligible risk
Rule 6.1.1 forbids a lawyer from acting for more than one 
client on a matter in any circumstances where there is 
more than a negligible risk that the lawyer may be unable 
to discharge the obligations owed to all clients.

When considering whether to act for more than one 
client on a matter, a lawyer must ensure that this first 
hurdle can be cleared. If you cannot clear this hurdle then 
no amount of informed consent or provision of information 
will cure those conflicting duties and the lawyer must 
only act for one party.

Part two – informed consent
Rule 6.1.2 imposes obligations on lawyers who act for more 
than one party in circumstances where there is no con-
flict. Principally it requires the lawyer to obtain the prior 

Samuel Hood
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Rule 6.1 certainly is an onerous rule. Probably the touch-stone for lawyers 
is that they can never act in a way which might harm the interests of 
one of their clients. The rule is often stated to be “prophylactic” in nature. 
It prevents lawyers acting even when there is only a risk of conflicting 
duties – to prevent against the risk of myopia. Clearly such a conflict will 
not occur in all cases where there is more than one client.

Further, just because their interests differ does not mean that the duties 
that the lawyer owes to the respective clients cannot be met. Clark Boyce 
v Mouat [1993] 3 NZLR 641 (PC) is the archetype of that kind of case. There 
Clark Boyce acted for the mother and son where the mother provided 
a mortgage and guarantee in respect of her son’s debts. The interests 
clearly diverged – but the lawyer’s duty was only “ministerial”. That is to 
say that the role was simply to explain the documents and ensure they 
were properly executed. In such a case the duty owed to each client by 
the lawyer was similar and did not conflict.

However matters can take an unexpected turn and even where it appears 
that the lawyer can act for all clients there will be cases where a conflict 
emerges and makes that impossible. That is why even if the risk of a conflict 
is less than “negligible” the Rules still require the lawyer to explain this 
and obtain the clients’ informed consent. Unfortunately that consent is 
often seen as a formality and is too little and too late. In Taylor v Schofield 
Peterson [1999] 3 NZLR 434 consent was embedded within the terms of 
a settlement agreement. Not only was this a real rather than potential 
conflict, but the consent was not timely and informed.

One of the biggest dangers for a lawyer acting for multiple clients is 
that conflicts often emerge incrementally. What may at first present as 
a simple transaction matter may slowly evolve into an outright conflict.

Lawyers assisting with such transactions are often focussed on getting 
“the deal” done and assisting the parties in their commercial endeavours. 
The emphasis on pragmatic commercial solutions can mean that they 
fail to see the conflict until it is too late.

In Sandy v Khan LCRO 181/09, a lawyer was acting for the vendor and 
(through a junior lawyer in the same firm) purchaser of a travel agency. 
While that was almost certainly an actual conflict of interest at the outset, 
the transaction progressively unravelled. Bizarrely the matter proceeded 
to the point where letters of demand were being exchanged between the 
lawyers in the same firm.

One lesson from that case is that where there is a lack of sensitivity 
to conflict of interest issues, it does not take much for things to slide 
towards catastrophe.

Finally it should be noted that rule 6 does not track the fiduciary obli-
gation exactly. In fact the law is far more accepting of clients waiving 
their fiduciary rights than the professional rules are of lawyers obtaining 
waivers of their professional duties.

The cases, therefore, must be read with some circumspection and the 
precise relationship between the Rules of Client and Conduct Care and the 
fiduciary obligation in equity will have to await elucidation by the Court. ▪

Duncan Webb is internationally recognised as New Zealand’s leading expert in 
professional responsibility. In fact, he wrote the book that is the key text in this 
area: Ethics, Professional Responsibility and the Lawyer. A former law professor 
at Canterbury University and Legal Complaints Review Officer, Mr Webb is now a 
partner of Lane Neave in Christchurch.

Don’t act if there is 
even a risk of conflict
By Duncan Webb

informed consent of all parties concerned. 
This is the second hurdle that must be sur-
mounted in order to continue.

“Informed consent” is defined (in rule 
1.2) in the Red Book as meaning consent 
given by the client(s) after the matter in 
respect of which consent is sought and 
the material risks of and alternatives to 
the proposed course of action have been 
explained to the client(s) and the lawyer 
believes, on reasonable grounds, that the 
client(s) understand the issues involved.

At this point, if nothing happens through-
out the retainer to affect a lawyer’s ability to 
discharge its obligations to all clients, then 
the lawyer has a clear run to the finish line.

However, as all we all know, work for 
clients is not always a straight and easy 
path and can involve unexpected twists and 
turns, many of which are not anticipated 
at the start of a retainer.

Part three – when a conflict 
emerges
If, having commenced acting for more 
than one client, it becomes apparent that 
the lawyer will no longer be able to dis-
charge their obligations to all clients rule 
6.1.3 comes into play.

The lawyer must immediately inform 
each client of this fact and terminate the 
retainer with all clients. In other words, 
the race is over.

However the lawyer may subsequently 
resume acting for one client provided the 
other client(s), after receiving independent 
advice, give informed consent. Even then 
however, the lawyer must not continue 
acting for one client if duties to the con-
senting client(s) have or will be breached 
(the most obvious duty being that provided 
in rule 8.7.1).

Interplay
The interplay between parts one to three is 
just as important as the rules themselves: 
in other words, a lawyer may only act for 
more than one party where there is not 
more than a negligible risk of a conflict. 
Even then however, the prior informed 
consent of all parties is required.

In the writer’s view, rule 6.1 is inten-
tionally onerous.

At the conceptual level, rule 6.1 gives 
practical effect to a lawyers’ fiduciary 
obligations and to the four fundamental 
obligations enshrined in s 4 of the Lawyers 
and Conveyancers Act 2006 (which every 
lawyer should be required to recite before 
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admission to the Bar!).
At the practical level, rule 6.1 effectively 

presumes that a lawyer or firm will not act 
for more than one client in a matter, save 
in very exceptional circumstances. When 
rule 6.1 is read as a whole, it is really more 
like navigating through a minefield than 
running a race.

Typical breaches
Despite the fundamental importance of rule 
6.1, it is often neglected and contravened. 
The following examples are the writer’s 
eye-witness accounts:

 ▪ a lawyer acting for a company and an 
employee purchasing shares in the com-
pany;

 ▪ a lawyer acting for multiple purchasers 
of a property and continuing to act for 
two of the parties after a dispute arises;

 ▪ a lawyer acting for a vendor and pur-
chaser of a farm and continuing to act for 
both parties when a dispute arises; and

 ▪ a lawyer acting for two parties to a com-
mercial contract.

The last example is common. The writer has 
seen at least two examples where a dispute 
has arisen as to the meaning and perfor-
mance of the contract. On both occasions 
the firm responded to the perceived conflict 
by sending the clients to different partners 
who then exchanged internal correspond-
ence outlining their clients’ positions on 
the dispute!

It is inconceivable that members of the 
same firm would act for competing parties 
to a dispute. This is a blatant breach of rules 
6.1 and 6.2. However two equally impor-
tant questions are whether the firm should 
have acted for both parties in preparing 
the commercial contract and whether prior 

glance, seem less onerous:
“A practitioner shall not act for more than one party in the same transac-
tion or matter without the prior informed consent of both or all parties.”

Despite the fact that Rule 6.1 has been around since 2008, many lawyers 
appear to still be operating as if Rule 1.04 applied. Rule 1.04 placed primacy 
on prior informed consent. Rule 6.1 replaces this with a threshold question of 
whether there is more than a negligible risk that the lawyer may be unable 
to discharge the obligations owed to all clients.

This fundamental conceptual error often leads to shock and horror 
when such lawyers find themselves on the wrong end of a determination 
by a standards committee.

Conclusion
In Bristol and West Building Society v Mothew [1998] Ch 1 Lord Justice Millet 
described a fiduciary obligation as follows:

“A fiduciary is someone who has undertaken to act for or on behalf 
of another in a particular matter in circumstances which give rise to 
a relationship of trust and confidence. The distinguishing obligation of 
a fiduciary is the obligation of loyalty. The principal is entitled to the 

informed consent was obtained.

Fundamental misconceptions
In the writer’s opinion, lawyers are prone to labouring under two fun-
damental misconceptions:
1  First that informed consent cures a conflict. Lawyers often use the 

phrase “informed consent” as a magic wand to justify acting for more 
than one client whose interests are not the same. The Red Book is clear 
on this matter.

2  Secondly, that Chinese Walls are a solution. Some lawyers think that 
having different members of the same practice acting for different clients 
overcomes any conflicting duties. Such lawyers confuse their obligations 
in respect of confidential information with their obligations in respect 
of conflicting duties. In doing so, they supplant the plain wording of 
rules 6.2 and 6.3 with the permissible use of information barriers, as 
found in rule 8.7.2.

Rule 6.1 marks a significant departure from the previous regime. Rule 1.04 
of the Rules of Professional Conduct for Barristers & Solicitors might, at first 

single-minded loyalty of his fiduciary.”
Lawyers who act for more than one client 
on a matter place themselves in a position 
where they may be unable to provide sin-
gle-minded loyalty to each client. No lawyer 
can serve two masters.

The moment a lawyer’s single-minded 
loyalty to one client is compromised by 
concern for another client, the fiduciary 
relationship has been broken, the lawyer 
has lost independence and the rule of law 
has been undermined.

This leads to a loss of public confidence 
in the provision of legal services and ulti-
mately a threat to the prosperity, continu-
ation and survival of the legal profession.

Lawyers can and must do better in learn-
ing and observing their professional obli-
gations. Rule 6.1 is a great place to start. 
Strict compliance with Rule 6.1 may lead 
to a short-term loss in work, but if every-
one complies then there will be a marked 
increase in referrals between lawyers 
and everyone will benefit, including and 
especially clients, who are entitled to sin-
gle-minded loyalty from their lawyer. ▪

Samuel Hood is a partner in and team leader 
of Norris Ward McKinnon’s Court & Disputes/
Employment Team. He is also a member of the 
Waikato Bay of Plenty Standards Committee. 
This article was peer reviewed by Mr Hood’s 
colleague Jesse Savage.

1 The Red Book is not currently in print. 
The Lawyers and Conveyancers Act 
(Lawyers: Conduct and Client Care) Rules 
2008 are available at www.legislation.
govt.nz/regulation/public/2008/0214/latest/
DLM1437806.html.

❝ Lawyers who 
act for more than 

one client on 
a matter place 

themselves in a 
position where 

they may be unable 
to provide single-
minded loyalty to 

each client. No 
lawyer can serve 

two masters
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“Be a guide on the side, not the sage on 
the stage”. This old adage was drummed 
into me as I learned my coaching craft. 
Indeed, many of those involved in provid-
ing personal development or mental health 
services will have heard something similar.

A strong preference (if not requirement) 
for guiding – rather than telling – the client 
is shared by the coach, mentor and psy-
chotherapist. They share other things in 
common. Each typically engages in a one-
to-one interaction with the client, has a key 
focus in and around the client’s needs and 
wants, and facilitates the client’s progres-
sion from one place to another. Therapy 
and coaching also share similar origins 
within the fields of psychology and therapy/

Practising Well

The guide on 
the side: coach, 
therapist or mentor?
By Martin Wilson

counselling.
However, how are they different? When ought one use 

a coach versus a psychotherapist versus a mentor?
In the context of the theme of being a “guide by the 

side”, here are some guidelines.

Coaching v therapy v mentoring
Coaching
The International Coach Federation (ICF) describes coaching as:

“Partnering with clients in a thought-provoking and 
creative process that inspires them to maximize their per-
sonal and professional potential ... Coaches honor (sic) the 
client as the expert in his or her life and work … Standing 
on this foundation, the coach’s responsibility is to:

 ▪ discover, clarify, and align with what the client wants 
to achieve;

 ▪ encourage client self-discovery;
 ▪ elicit client-generated solutions and strategies;
 ▪ hold the client responsible and accountable.

“This process helps clients dramatically improve their out-
look on work and life, while improving their leadership 
skills and unlocking their potential.”

Coaching is an “appreciative inquiry” based process. 
It focuses not on fixing problems as a more front footed 
approach: one that involves discovering and expanding 
what’s already working and functional, being pro-active 
instead of reactive, building and developing, employing 
constructive feedback.

Sir John Whitmore, a European coaching pioneer, 

Martin Wilson

Photo by JD Lascia CC-By-NC http://flic.kr/p/ifooq2
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Practising Well

Understanding self  . .  Realising potential
Problems  . . . . . . . . . .  Solutions
Past to present  . . . . .  Present to future
Absorbing  . . . . . . . . .  Acting on

A growing number of therapists provide 
coaching services to therapy patients whose 
recovery is well advanced. A coach does 
not – certainly ought not – undertake 
therapy, although a competent coach will 
identify any therapeutic needs and may 
recommend referral to a psychotherapist.

Mentoring
Mentoring is commonly associated with 
coaching. Indeed there are parallels. How-
ever, mentoring is equally likened to coun-
seling or advising; often a mentor will be 
described as a trusted counsellor or advisor.

A chief characteristic of the mentor is 
in having relevant “experience”. This is 
passed on to the mentee, often – but not 
necessarily – in an advisory way. The objec-
tives of this transfer of knowledge, skills or 
information are to support and to progress 
the mentee’s performance or other life or 
work based need. Coaching places more 
emphasis on the coach’s coaching skills 
and the coaching process itself to bring 

describes coaching as a two-part equation. First it’s about awareness – 
clarity building. Then it’s about actioning that awareness and clarity; of 
which assuming a responsibility and willingness to do so is vital.

Coaching may be sought because of a gap between where a person, 
team or organisation is and where they want to be. A plateau may be 
reached where there is a feeling of “stuckness”. Losing one’s way or lacking 
clarity may be the catalyst. Being out of balance can be the prompt or in 
undertaking work that fits one’s skill set but which has little meaning 
or purpose.

As world economies gravitate from knowledge-heavy economies to 
more human-based economies, the importance of working collaboratively 
and being relationship savvy is more essential. Coaching is employed 
increasingly to keep up with that trend.

Many of the benefits of coaching are apparent or implicit from the 
ICF’s coaching description. However, more specifically, coaching may 
improve perspective (say, for instance, where a leader uses a coach as 
a sounding board), lift productivity and performance, enhance decision 
making, build personal and inter-personal effectiveness, increase confi-
dence, result in better achievement of goals and lift a person’s sense of 
well-being, happiness and work or life satisfaction.

This is by no means an exhaustive list. A quick survey of most coaching 
websites will reveal other benefits of coaching. Other features of coaching 
are apparent in how it differs from psycho-
therapy and mentoring described below.

Psychotherapy
Psychotherapy is a means of recovery for 
many who experience psychological issues 
or dysfunction; where – in a pathological 
sense – there is some psychological or emo-
tional malfunction or abnormality.

While the relationship between thera-
pist and client is generally one-to-one as 
in coaching or mentoring, that relation-
ship tends towards more of the traditional 
expert-client (sometimes doctor-patient) 
relationship. Consistent with that relation-
ship, the therapist seeks to diagnose, unlike 
coaching and to a lesser extent mentoring 
where the client is encouraged to delve and 
discover his or her own answers.

Dr Patrick Williams, a leading psycho-
therapist and coach, says: “therapy is about 
uncovering and recovering, while coaching 
is about discovering”.

(Mentoring, too, tends towards the dis-
covery end of the spectrum.)

The therapy client will sometimes feel 
broken (down), unable to get back up or on 
with life. In contrast, the coaching client 
is simply stuck or has lost his or her way.

Terms which describe what therapy leans 
towards, contrasted with what coaching 
leans towards, include:

Therapy  . . . . . . . . . . .  Coaching / Mentoring
Asks why  . . . . . . . . . .  Asks what
Resolution of issues   Design, Commit, Act
Progress  . . . . . . . . . .  Performance

about a transformation; that is, a substantive shift or change.
Another key attribute of the mentor’s approach is to act as a sounding 

board, not dissimilar to how a coach acts as a sounding board. The coach, 
however, then tends to reflect back, inviting the client to come up with 
his or her own answers. The mentor may do so too, but more often will 
use the sounding board as a platform for giving feedback or a steer on 
how to move forward.

Mentoring sometimes has a longer term development focus (eg, in 
succession planning), although not always. Typically, at its heart, is a 
relationship between mentor and mentee that is strongly trust based. 
It may be mutually very beneficial, and be either a formal or informal 
relationship. A high degree of care and respect for one another may also 
be present.

Mentoring tends more towards enhancement and development; in 
contrast to coaching which focuses more on a lift in performance or 
productivity or towards increasing alignment or effectiveness, often with 
a shorter term turnaround in mind. Both support growth, but:

 ▪ whereas coaching is about having the coachee assume responsibility 
for their own learning and growth;

 ▪ mentoring is more about acquiring know how and insight to develop.
Mentoring is very support orientated sometimes in quite a nurturing, 
fostering type way. The mentee “walks alongside” the mentor and, in 
doing so, learns and develops. A coaching response emphasises a strong 
belief in the capacity of the client to discover and pave his or her way 
forward. The coach reflects back and challenges the client to discover 
the path forward. Mentoring employs an “experience come advisory” 
approach to achieve a similar end. There is less weight given to challeng-
ing the mentee, but more in showing him or her how to develop and in 
encouraging that growth.

It is common for a coach or mentor to swap hats during an interaction 
with a client. Ideally they are transparent about this swap as it occurs. 
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Practising Well

 ▪ coaching/mentoring focus on growing or 
expanding the already functional (from 
the “start line” forward, often in an action 
and performance oriented way).

One is more about healing, recovery, inte-
gration, strengthening and treatment. The 
other about growth, discovery, manifesta-
tion, evolution and co-creation. One looks 
for and strengthens a client’s weaknesses 
and possibly “at odds” relationship with 
reality. The other targets and helps the client 
better use their strengths and encourages 
him or her to explore new paradigms.

Conclusion
In choosing a psychotherapist, coach or 
mentor it’s important to be clear on how 
a prospective client presents. The therapy 
client might tend towards “broken” (many 
of us – at some time in our lives – will feel 
broken, albeit only temporarily). The coach-
ing client will present more as “stuck” or 
“lost”; the mentoring client more in need 
of “development” or “a helping hand”.

It’s also advisable to identify a person’s 
needs and wants and which of each of the 
above modalities – coaching, therapy or 
mentoring – best fits. Sometimes more 
than one might be helpful, alongside one 
another or in sequence. Other times just 
one approach is preferred or necessary.

Competent therapists and coaches (and 
sometimes a mentor with an insight into 
coaching or therapy), will be able to advise 
on what might be a better fit. Or they will 
question what’s best and if need be seek 
counsel or professional supervision. It is 
also useful for a client to try an approach 
in an exploratory way, to test out what is 
going to work best.

What’s key is keeping an open mind 
and being willing to review what’s most 
likely to work; then in making whatever 
changes are required to meet the client’s 
objectives. ▪

Martin Wilson is the principal of Selfmade 
Coaching (www.selfmade.co.nz). His experience 
includes 24 years in legal practice, partnership 
in a large commercial law firm, 11 years running 
his own commercial law practice, and a period 
as group manager communications and human 
resources for a large government agency. He 
has been a professional coach since 2001. He 
is a past director of International Coach Feder-
ation Australasia. Martin’s works with leaders, 
managers and professionals in both the public 
and private sectors.

Both roles are valuable. They just have different objectives employing dif-
ferent approaches. Mentoring is more of a longer term, learning approach, 
whereas coaching emphasises a more immediate lift in performance or 
growth where self discovery, ownership and an action orientation are 
encouraged.

Other key distinctions
ICF provides further insight into the distinctions between coaching, therapy 
and mentoring as well other like professions. Go to www.coachfederation.
org and refer to “How is coaching distinct from other service professions?” 
under the tab “Need Coaching? > CoachingFAQs”.

A former coach and mentor of mine usefully distinguished coaching 
from therapy and consultancy/mentoring in these respects:

 ▪ Therapy is very who (you are) oriented, whereas consultancy/mentoring 
focuses more on what (the answer or solution is). Coaching explores the 
“who” and challenges the client to come up with the “what”. However, 
critically coaching goes a step further and helps with the “how”; how 
to get from point A to point B including implementation of the what 
in alignment with the “who”.

 ▪ Therapy has a greater focus on recovery and therapy and mentoring 
explore and/or draw on the past. Whereas coaching – while mindful 
of and allowing for the past and recovery – targets the present and 
discovery; how the present might be creatively employed, leveraged, 
challenged or reframed to give rise to a more productive and valuable 
future.

For an insightful take on the differences between coaching and psycho-
therapy, see Patrick William’s article “Coaching vs. Psychotherapy: The 
Great Debate” http://www.cce-global.org/bcc_resources/pdf/coachingvspsyc
hologythegreatdebate.pdf.

When asked “on the fly” how counselling or therapy differ from coach-
ing or mentoring, I often respond with a simple answer which provides 
a steer. That:

 ▪ counselling/therapy focus on a shift from the less functional to the 
more functional (getting to or returning to the “start line”); whereas

User Conference

Register Now

October  13 - 14

actionstep.com/conf2015

Current and Prospective
Users Welcome
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Being prepared to traverse cultural barriers is essential 
for the modern business and asking how your firm’s 
cultural quotient adds up may be one of the most 
important inquiries you make.

New Zealand’s cultural diversity continues to grow, 
with 25% of all “kiwis” now born overseas. In Auckland 
two out of every five people arrived into this world on 
foreign shores. These citizens and future clients, just 
as you do, possess a range of behavioural, emotional 
and cognitive cultural assumptions which can act 
as barriers to positive business outcomes.

If you have ever experienced a client meeting where 
there was difficulty understanding language, or where the 
client seemed to be very abrupt, aloof or displayed body 
language that seemed to be a bit odd to you, it is possible 
that you have been encountering cross-cultural barriers.

Major barriers
These barriers tend to be of three major types:

Cognitive barriers
Represent our frame of reference. Those deeply engrained 
beliefs and values that form who you are and how you 
view the world. How we judge others, what we value as 
success, whom we look to for guidance and our tolerance 
to difference – these are all strong drivers for shaping our 
personality traits.

Behavioural barriers
Manifest themselves in a variety of ways: in how we talk 
– the volume, tone and pace, or in our use of gesture, eye 
contact, nods and smiles. These often non-verbal commu-
nicative tools help express our desires, fears and under-
standing of situations both formal and social in nature.

Emotional barriers
Can take the form of how we approach relationship 
building. How we regulate our enthusiasm, respond to 
disappointment and if we share personal information are 
all emotional characteristics forged from our normative 
world view.

As business leaders, we need to avoid an ethnocentric 
approach in our thinking, and cast a more patient and 
reflective lens over how we view people. We should remove 
stereotyping and not permit assumptions – after all, these 
are not welcome in business planning. Therefore we ought 
to be purposeful in positioning ourselves to be cognisant 
and respectful of cultural diversity.

This applies, of course, not only to clients’ benefit, but 

Traversing cultural barriers
By Ken Trass

is for the benefit of our own employee and collegial rela-
tionships. It can be useful to understand that identifying 
cultural differences, only then to highlight them, may only 
lead to less cohesion and understanding. Instead, think 
about how these differences are important and may affect 
those in your workplace – and be ready to support, respond 
and understand when appropriate.

Differentiated culture
These ideas are of importance given the last New Zealand 
Census which reports how significantly differentiated our 
“kiwi” culture has become. Here are a few points of interest 
from the 2013 census data:

 ▪ New Zealanders identifying as MELAA (Middle Eastern, 
Latin American or African) increased by 35%, and of 
Asian descent by 33%.

 ▪ Our Pacific peoples population increased by 11%.
 ▪ English, Samoan, Hindi and Northern Chinese (including 
Mandarin) make up the four most commonly spoken 
languages in the home.

 ▪ 42% of New Zealanders now do not identify with any 
religion. However, those identifying as Muslim or with 
Hinduism increased 40% and 28% respectively.

 ▪ Asian, Pacific peoples and MELAA New Zealanders are 
much younger than those identifying as of European 
descent.

Differences can vary significantly between cultures and it 
is simply not possible to be au fait with them all. However, 
there are some general areas of human behaviour that 
vary between cultural groups.

When establishing new business relationships some 
of the following, while not exhaustive, may be helpful 
to consider before meeting your client for the first time:

Making introductions
In many cultures, handshakes, while common, may not 
be the most appropriate way to conduct formal intro-
ductions. Familiarising yourself with how to respond to 
non-western greetings may go a long way to forming a 
positive environment. A good example for this is in India, 
greeting with “namaste” while placing both hands together 
with a slight bow may be appreciated.

Who speaks first?
Don’t dive into a conversation without understanding pro-
tocol. Equally, don’t assume the person who introduced 
themselves first is the client or the person making the 
decisions.

Ken Trass
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Who to talk with
Sometimes meeting with a couple doesn’t 
automatically mean that both parties 
will be involved with the conversation 
or decision making – at least not in 
public. In many cultures hierarchies are 
still important. Hierarchies also apply to 
gender, age and, in some cultures, family 
position. You don’t need to agree with 
this but having awareness may prevent 
a cultural faux pas.

How we talk
In many Asian-based cultures, the Western 
penchant for loud outbursts of enthusiasm 
when discussing ideas may be seen as quite 
rude, given a quiet and considered approach 
is the normative approach. Think about your 
tone of voice and the words you choose.

Discussing price
In some cultures not being prepared to 
discuss the price is highly offensive. You 
may wish to consider how and when to 
talk about costs.

Where, and how, shall we sit?
Personal space varies considerably between 
cultural groups as does body positioning. 
When meeting clients from Thailand, for 
example, you should never point your feet 
at the client as this is considered highly 
offensive behaviour. (See http://xpat.life/
thailand/culture.)

Strategies
Of course, most of us are very forgiving when 
we encounter cultural faux pas. However, 
to avoid these, it is not enough just to rec-
ognise what these potential differences are. 
The good business leader ought to establish 
strategies and opportunities for preparing 
and dealing with new relationships.

Indeed, New Zealand’s increasing diver-
sity will invariably be reflected in your own 
workplace. The following strategies may 
also be applied to preparing for and embrac-
ing your own business’s cultural mix:

 ▪ learn a little about your clients’ culture;
 ▪ identify cultural commonalities – utilise 
these to help overcome other barriers;

 ▪ utilise existing cultural capital within the 
firm for translation or advice on cultural 
etiquette including matters of gift giving, 
dress and punctuality;

 ▪ consider the role of colours and cultural 
iconography in meeting spaces and your 
personal dress;

 ▪ set your meeting room layout in advance;
 ▪ compile short translations introducing 
your services or your team – these may 
be placed in the foyer of your practice;

 ▪ train your employees on reiterating 
answers and reframing questions to 
ensure correct understanding is main-
tained while in discussions;

 ▪ prepare and communicate a set of ques-
tions and documentation in advance of 
meetings to help with communication;

 ▪ diversify your business planning team 
to be more representative of gender, age, 
experience and cultural diversity – you 
may find that a more heterogeneous 
group provides your firm with a deeper 
level of critical analysis and more robust 
business solutions;

 ▪ reflect on your recruitment and reten-
tion strategies and the way you enable 
employees to engage with new clients;

 ▪ broaden the scope and delivery of your 
marketing materials;

 ▪ investigate the changing demographics 
of your local area; and

 ▪ establish relationships with local cul-
tural associations, community groups 
and the like.

A good business leader will use a range of 
skills and well-planned processes to help 
traverse potential cultural barriers and, in 
doing so, build a healthy cultural quotient 
which will assist in maintaining the best 
service possible for clients. ▪

Ken Trass is the New Zealand Law Society’s 
Professional Development Manager.

Sources
1 www.empactconsortium.com/wp-content/

uploads/2012/05/Effective_Communication.pdf
2 www.marsd.org/cms/lib7/NJ01000603/

Centricity/Domain/202/Cross-Cultural_
Communications_Barriers_and_Strategies.docx

3 http://web.tepper.cmu.edu/jnh/
businessCommunication.pdf 

4 https://hbr.org/2004/10/cultural-intelligence 

Photo by Flickr user ‘november-13’ CC-By-NC CC-By-NC http://flic.kr/p/nuVgYx
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Waiting to board the ferry I turned and marvelled at what 
we had managed to stuff into our late 90s mid-sized sedan.

Bags full of clothing along with computer gear, an irre-
placeable sewing machine, books, interior design maga-
zines, kitchen ware, bedding and a huntaway, had com-
mandeered our Nissan’s humble storage capacity.

“We’ll just have to buy a new vacuum once we get there,” 
I told my fiancée, who was lamenting the extra expense.

We had spent three years working in Wellington. We’d 
gained professional and personal skills by immersing 
ourselves in our nation’s capital, but it was time for us to 
return to our roots and move back to the South Island.

Both in our 30s, our lives had evolved to require the 
space, scenery and lifestyle that Christchurch and the 
Canterbury region offers. The pull of our families and the 
Southern Alps became too much to ignore.

Sailing to Picton
Two weeks before our tenancy ended, we had decided 
to move out and sail to Picton on the same night. I had 
bought two tickets for $118 on one of two Bluebridge Cook 
Strait Ferries called the Straitsman. My online booking 

A fresh way to travel to ‘the Mainland’
By Elliot Sim

confirmed a boarding time of 1:30am with 
a departure 2:30am.

We chose Bluebridge’s super sail option 
which included vehicle transportation for 
$140, one twin private room with bunk bed 
for $40, all at a total cost $298. There are 
three different types of sailings to suit all 
budgets: the saver sail (non-refundable), 
the super sail (50% refundable) and the 
flexi sail (100% refundable).

At about 8:30pm, the night before the 
Cook Strait crossing, the moving men 
had finished emptying our belongings 
and our diminutive Khandallah flat was 
finally ready for inspection. Shortly after 
I received a text message from Bluebridge 
advising that those who had booked a room 
could board the ferry early, if they reported 
to the terminal before 11pm.

Two wary, south-bound travellers were 
greeted by a friendly check-in representa-
tive who told us to park the car at the entry 

Elliot Sim

We continue our occasional series of articles looking at travel and lifestyle options for New Zealand lawyers.
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of the dock until we were advised to board.
At 11:30pm we were given instructions to 

board the ferry and about 20 cars drove single 
file into a very clean and impressive vessel.

The Danish designed and Dutch built 
Straitsman (built in 2005), is the more 
modern of the two ferries and was for-
merly called the Dueodde. The ship joined 
the Bluebridge fleet in 2010 after connecting 
the Island of Bornholm with the Danish 
mainland. It was renamed in recognition of 
Strait Shipping’s first vessel, which was in 
service for 11 years from when the company 
first launched in 1992.

Once we parked the car in the Straitsman, 
a crew member spotted the dog in the back 
and said that I could find her if I thought 
he needed to be checked or have his water 
bowl topped up. Bluebridge offers a kennel 
for just $10, although the crew member 
admitted that most dogs seemed to prefer 
being in their owners’ cars and tended to 
sleep throughout the cruise.

Appealing
The ferry still holds much appeal as a way 
of entering the South Island. Three families, 

each with three children, had suitcases and ski equipment 
pressed hard up against the back windows of their 4WDs.

The children were visibly excited. It was a new experience 
and they had a chance to learn about the Cook Strait, the 
boat and New Zealand’s unique landscape.

Each child receives a free activity pack when they travel 
with Bluebridge. The packs include a 16-page activity booklet 

containing games, stickers and colouring pencils. There 
are also recent, family-friendly movies to choose from and 
indoor lounge spaces that include play areas for children.

The novelty isn’t lost on adults either. I remarked to my 
fiancée that the slower pace was very much welcomed 
after years of stale, regimented air travel.

The crew wouldn’t just offer forced smiles and rehearsed 
salutations; they were prepared to answer any questions 
and were up for a chat. It’s a true experience and a won-
derful way to see parts of the country which cannot be 
accessed by car or viewed properly from inside a plane 
at 25,000ft.

Bluebridge says that on a day cruise, as you sail the 
short stretch of open water between Wellington Heads 
and Tory Channel, dolphins, whales and other wildlife 
have been known to swim alongside.

The route through Tory Channel in the Marlborough 
Sounds is something that everyone should witness for 
themselves. Undulating hills, densely covered native bush 
which reaches right to the water’s edge, are dotted with 
the occasional remote holiday home. The cruise through 
Queen Charlotte Sound approaching Picton shows off 
pristine beaches and bush walks.

Functional cabin
Our cabin was small but delightfully functional for the 
three-and-half-hour journey.

MV Straitsman
Built: Volharding Shipyard, Harlingen, Netherlands, 2005
Length: 124.9m
Beam overall: 23.4m
Gross tonnage: 13,906
Draft: 5.3m
Main engines: Two MaK 9M32
Service speed: 18.8 knots
Freight capacity: 1248 lane metres (freight and vehicles)
Passengers: 400

Features
 ▪ Contemporary Scandinavian interior
 ▪ Comfortable modern private cabins
 ▪ Reclining seating areas
 ▪ Café
 ▪ Reception area
 ▪ Family area
 ▪ Viewing lounge
 ▪ Green features including greater fuel efficiency and 
utilisation of waste heat for heating hot water and 
passenger areas

 ▪ High-tech navigation aids, stabilisers, two powerful 
bow thrusters and in-line high lift flap rudders for 
better manoeuvrability

 ▪ Extensive decking
 ▪ Toilets and family change areas

For more information about Bluebridge and its holiday 
packages visit www.bluebridge.co.nz.

Above: The author, Elliot Sim, driving in the South Island, where he 
has returned to live.

Left: The Straitsman in Queen Charlotte Sound. 

Continued on next page...
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All cabins have air-conditioning and 
under floor bathroom heating with adjust-
able controls, a power point, a desk with 
chair, wall-mounted reading lights, hang-
ing space with coat hangers, free Wi-Fi, a 
telephone with wake-up call instructions 
and a wall mirror. Complimentary fresh 
linen, towels, body wash, shampoo and 
soap, made the crossing an effortless one.

There are different configuration options 
to choose from, with each varying in price. 
Single rooms are available for $30 per cross-
ing for one person, twin rooms are $40 per 
crossing for up to two, and twin bunk rooms 
(ideal for families) are $60 per crossing and 
accommodate up to four people plus a small 
child or infant.

Family-sized four berth cabins can also 
be hired on the Straitsman, costing $60 each 
way and can include a portacot if required 
at no extra charge.

The food and drink menus were well-ap-
pointed and wouldn’t look out of place 
standing on the table of a good café and 
restaurant. The range was also similarly 
priced.

Farewell the capital
As the boat launched we looked through 
the circular window of our cabin as the 
lights of the Wellington CBD grew smaller 
and dimmed to nothingness. Our time in 
Wellington had come to a close.

At about 5am a perky voice announced 
over the speaker that we were approaching 
Picton and would dock at 6am, bang on 
schedule.

Mercifully, the cruise was smooth with 
only a small swell briefly hampering an 
almost perfect crossing (as reported by my 
fiancée who didn’t sleep quite as well as me).

We returned to our car and I tapped on 
the back window to wake up the dog. His 
puffy eyes suggested he had no trouble 
sleeping.

The trucks and cars were seamlessly 
unloaded with precision and we were back 
on the Mainland with nervous anticipation 
of our new lives together.

But first, we needed to find a bakery with 
the first batch of bacon and egg pies before 
we embarked on our journey down the east 
coast; bound for Christchurch. ▪

Elliot Sim was, until recently, a journalist with 
the New Zealand Law Society, based in Wel-
lington. He is now principal of LawType Media, 
based in Christchurch.Above: The interior of the Straitsman, including the cafe, and two different seating areas.
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Our digital lives are spread across a number of different 
devices and online services. With our increased reliance 
on electronic interactions, the number of digital assets 
held by the average person increases.

As the volume of these interactions increases, questions 
around how to handle the digital legacy of a deceased or 
incapacitated person are becoming more common. And 
digital estate planning becomes essential.

But what exactly is meant by “digital legacy”? It is the 
digital footprint that a person creates during a lifetime.

This digital legacy can be created in an online or offline 
digital environment. Relatives and heirs may unable to gain 
access to the digital legacy of a loved one if they are left 
without access rights and the correct passwords. That is 
why it is important to take digital estate planning seriously.

The digital legacy does not only affect our private lives. 
The digital economy is driven by digital data, computation 
and automation.

The decreased cost of data storage, the rise of cloud 
computing and the Internet of Things lead to collection 
and creation of digital assets on an unprecedented scale, 
spurring new business processes and models.

Data is the new currency of the digital economy.

Digital asset transfer
For digital assets that are used for or created in the process 
of running a business, resolving transfer of digital assets 
may be vital to keeping that business afloat.

From a business continuity point of view, it is essential 
to plan for the event that one business partner dies or 
becomes incapacitated.

The surviving business partners may be unable to con-
tinue with the business activity if they do not have access to 
email accounts, document management systems, websites 
and customer management systems. Delay in accessing 
these digital business assets may results in loss of revenue 
or loss of assets.

The monetary value of digital assets may be substantial. 
Think about rights to domain names, datasets, intellec-
tual property stored in the cloud, Bitcoins, or money in 
a PayPal account. Most people will have at least some, 
if not a substantial amount of digital assets with a clear 
financial value.

For the purposes of digital estate planning it does make 
sense to break the various digital assets down into three 
main categories:

Cyber law webinar
NZLS CLE Ltd is running a webinar that will outline 
some of the digital legacy issues that arise when man-
aging a deceased’s digital estate.

Entitled Cyber Law – What Happens to your Bits and 
Bytes When You Die? The webinar will be held from 
11am to 12:30pm on September 17.

It will look at the question: Can you provide informed 
advice to your clients about their online assets, pro-
files, bank accounts etc when they die? Topics covered 
will include:

 ▪ digital assets your clients may have, who has rights 
to them and how to protect them;

 ▪ online reputational risks your clients need to be 
aware of and how to manage them post mortem;

 ▪ comparisons of some of the commonly used terms 
and conditions used by digital platforms such as 
Facebook and Google; and

 ▪ the risks and challenges that may arise if digital 
estate management is not addressed early on.

Gareth Abdinor, an associate of Taylor Shaw in 
Christchurch, and Bianca Mueller will present the 
webinar. See www.lawyerseducation.co.nz/shop/
Live+Webinars+2015/16CYBW.html.

Digital estate 
planning essential
By Bianca Mueller

 ▪ business digital assets with monetary 
value;

 ▪ personal digital assets with monetary 
value; and

 ▪ personal digital assets with sentimental 
value.
Digital assets with a clear financial value 

have to be accounted for not only when an 
estate is being gathered, but at the earlier 
stage when a will or business continuity 
plan is being prepared.

It is therefore important to understand 
the digital assets of your client, their value, 
and how to manage them in your client’s 
estate plans or business continuity plans. 
Some digital assets may be lost if they 
cannot be accessed and decrypted. ▪

Bianca Mueller is a qualified judge from Ger-
many, a German lawyer (Rechtsanwältin), and 
is also admitted in New Zealand, practising in 
Wellington as a barrister. With substantial inter-
national work experience, Bianca has developed 
expertise in technology, intellectual property 
and international law.

Bianca Mueller
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Contractual arrangements entered into 
before the parties knew of the proposed 
new tax statement requirements could 
be significantly disruptive under the 
current timing provisions of the Taxation 
(Land Information and Offshore Persons 
Information) Bill, the New Zealand Law 
Society says.

In a submission to the Finance and 
Expenditure select committee on the tech-
nical issues in the Bill, the Law Society notes 
that it is proposed to come into force on 
1 October 2015.

“On the face of it, this means that the 
tax statement requirements ... will apply to 
transfers of land under contracts entered 
into prior to 1 October 2015 (including con-
tracts entered into prior to the date the 
draft Bill was released for public comment), 
where settlement and registration/e-dealing 
occur on or after 1 October,” it says.

“This has the potential to cause signifi-
cant disruption to pre-existing contractual 
arrangements (including default, forfeiture 
of deposits and so on), entered into by the 
parties at a time when they could not and 
did not know they would need to comply 
with the tax statement requirements.”

The Law Society says the tax statement 
requirements should only apply to trans-
fers of land under contracts entered into 
on or after 1 October, and the Bill should 
be amended.

The submission also questions the new 
phrase “main home” which is used in the 
Bill. It says this seems to be a new term 
and it is not clear what it means.

“For example, does a home cease to be 
a main home if family members move out 
and only one person remains living there?”

The Law Society suggests replacing the 
definition “main home” with a term that 
already exists in legislation and which 
therefore has a body of developing case 
law surrounding it.

It also notes that one clause in the 

Offshore land purchase 
tax bill timing 
potentially disruptive

proposed Bill contemplates 
that properties owned by 
a trust will not be exempt 
transfers. This means every 
change of trustee relating 
to a property will not be an 
exempt transfer.

“Many trusts which own 
non-earning property will 
not currently have an IRD 
number and will need to 
apply for one if the trust 
intends to transfer property 
or change trustees.”

The Law Society says that 
while it does not know the 
number of trusts in this 
position, it expects that 
the Inland Revenue Depart-
ment’s extra workload to 
accommodate this will be 
“significant”.

As the same will apply 
for estates and estate dis-
tribution could be delayed 
by the need to apply for an 
IRD number, the Law Soci-
ety suggests that IRD allows 
fast tracking of application 
for IRD numbers in these 
situations. ▪

The New Zealand Law Society has doubts 
about whether the proposed two-year 
“bright-line” test for sales of residential 
property will catch the taxpayers it is 
intended to target.

In comments to the Inland Revenue 
Department on the Officials’ Issues Paper, 
The Bright-line test for sales of residential prop-
erty, the Law Society says the target appears 
to be those taxpayers who buy and sell a 
property within a short period of time but 
maintain that it was not acquired with a 
purpose or intention of disposal.

“It is doubtful, however, that the pro-
posed bright-line test will solve this issue,” 
the Law Society says.

“Property speculators of the kind targeted 
by the issues paper are likely to change 
their behaviour so that property is held 
for more than two years prior to disposal.”

The property owners most likely to be 
caught by the new test will be those taxpay-
ers who need to dispose of property within 
two years of acquisition for reasons not 
contemplated at the time it was acquired, 
the Law Society says.

As examples it points to taxpayers whose 
personal situation changes since acquir-
ing the property, those whose employment 
changes and requires them to relocate, 
and those whose financial circumstances 
change after acquiring the property.

Doubts over 
bright-line 
test efficacy

Providing Professional Indemnity and specialist insurance 
products to the Legal Profession
Visit www.justitia.co.nz for further information and application forms

Or Contact:  Mr Ross Meijer, Aon New Zealand 
04-819-4000 
ross.meijer@aon.com
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The New Zealand Law Society says it has 
serious reservations about the feasibility 
of an inquiry into Parliament’s legislative 
response to future national emergencies. 
The inquiry is being carried out by the Reg-
ulations Review Committee.

In a submission on the Interim Report 
from the inquiry, the Law Society says the 
inquiry’s terms of reference, and the issues 
they give rise to, are very broad.

Natural disasters and emergencies occur 
in many and widely different forms, the 
submission says, noting that the interim 
report refers to 19 different types of emer-
gency plus an omnibus category of unde-
fined or broadly defined emergencies.

The Law Society says it considers that it 
would be very difficult for generic legisla-
tion to cover the wide range of differing 
types of emergencies.

“However the proposed inquiry by the 
Committee is progressed, a basic concern 
will be the relationship between any generic 
statute governing national emergencies and 
the large number of specific emergency 
statutes and regulations.”

Noting that the interim report does not 
refer to a wide-ranging 1991 report by the 
Law Commission on Emergencies, the Law 
Society suggests that the Committee should 
carefully consider that report. It says the 
issues it considers and the recommenda-
tions remain largely valid.

“Indeed, it would be appropriate and 
beneficial for the inquiry to be referred to 
the Law Commission for consideration and 
an updating report.” ▪

Emergency 
response 
terms very 
broad

The inaugural Greg King Memorial Lecture

The Lecture will be given by Prof. Warren Brookbanks 
of the Auckland Law School, whose topic is: 

Three Strikes – � ve years on.

30 September 2015 at 6pm 
(drinks served from 5.30)

VUW Law School (Old Government Buildings) 
Lecture theatres GBLT 1 and 2

There will be an opportunity for questions at the end of lecture. Drinks and canapes will 
be served at the conclusion of the lecture, and Prof. Brookbanks will take further questions 

during that function. The function will conclude at 8pm.

The profession is cordially invited to: 

For catering purposes, please RSVP to: d.garrett@xtra.co.nz

The Law Society says taxpayers in one 
of these situations are presumably not the 
target of the proposed reforms “but are the 
ones most likely to be impacted”.

It says the proposed bright-line test 
won’t catch property speculators who 
are currently not meeting their income 
tax obligations as they will simply change 
their behaviour so that property will not 
be disposed of within the two-year period.

In its comments, the Law Society also 
says it is surprising that officials say the 
disposal test in s CB 6(1) of the Income Tax 
Act 2007 can be difficult to enforce due 
to its subjectivity. This has been used to 
justify introduction of the bright-line test.

However, the Law Society says the 
burden of proof in such matters falls on 
the relevant taxpayer and not the Com-
missioner.

“If the Commissioner considers there is 
sufficient evidence to make an allegation 
that a taxpayer has acquired property with 
a purpose or intention of disposal (some-
times referred to as discharging the ‘evi-
dential burden’), the burden of disproving 
the Commissioner’s allegation falls on the 
taxpayer,” it says. ▪

Recent submissions
The Law Society recently filed submis-
sions on:

 ▪ Without notice applications – consul-
tation on High Court & District Court 
Rules amendments;

 ▪ Subordinate Legislation Confirmation 
Bill;

 ▪ Land Access for Telecommunications;
 ▪ Bright-line test for sales of residential 
property, officials’ issues paper;

 ▪ Draft QWBA – PUB00236: Income tax 
– Scenarios on tax avoidance (2015);

 ▪ Costs awards in the Employment Court 
– further consultation;

 ▪ Electronic Monitoring of Offenders 
Legislation Bill;

 ▪ Regulations Review Committee: Inquiry 
into Parliament’s legislative response 
to future national emergencies;

 ▪ Review of the Financial Advisers Act 
2008 and the Financial Service Provid-
ers (Registration and Dispute Resolu-
tion) Act 2008; and

 ▪ Proposed National Environmental 
Standard for Plantation Forestry.

The submissions are available at 
www.lawsociety.org.nz/news-and-
communications/law-reform-submissions.
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The New Zealand Law Society says it sup-
ports unconsented building work by ter-
ritorial authorities in certain emergency 
and life-threatening situations, saying that 
ultimately the risk to life should outweigh 
the need to obtain building and/or resource 
consents.

The Law Society has released its com-
ments to the Ministry of Business, Inno-
vation and Employment on the ministry’s 
Building Act Emergency Management Pro-
posals consultation paper.

While it agrees with allowing uncon-
sented building work by territorial author-
ities to remove immediate life-safety risks, 
it says there is a real risk that building work 
under the proposals would not be legal 
and/or code compliant.

Liability for defective building work 
carried out under the proposals should 
be considered, it says, especially the lia-
bility of the council which has not given 
the building consent.

The proposal for work where there is 
immediate danger is silent on the question 
of consultation with landowners, the Law 
Society says. It notes that while landowner 
views would not be determinative, they 
should be considered before work which 
bypasses the consent process is undertaken.

“A mechanism should be provided for 
the situation where the views of the land-
owner have been sought but unable to be 
reasonably obtained.”

The Law Society also points to a need to 
clarify that the cost of the works is to be 

Support for unconsented 
emergency building 
measures

The New Zealand Law Society supports 
Ministry of Business, Innovation and 
Employment proposals for an expanded 
scope for dispute resolution around land 
access for telecommunications. The Law 
Society has released its comments on pro-
posals outlined in MBIE’s Land Access for 
Telecommunications Discussion Document 
which was released for public consultation.

With the aim of striking the right bal-
ance between property owners’ rights and 
interests and the objectives of the Ultra-Fast 
Broadband (UFB) rollout, the Law Society 
addresses a number of the document’s 
proposals.

It notes that the objective of public con-
sultation is to inform the government on 
how the right balance can be struck between 
protecting property rights on the one hand, 
while allowing more New Zealanders to 
realise the benefits of UFB on the other.

The Law Society says that as well as 
supporting the proposed expanded scope 
for dispute resolution, it also supports the 
criteria for design of the disputes resolu-
tion framework. These are fairness, trans-
parency, efficiency, accessibility, and with 
appropriate mechanisms for resolving 
landowners’ complaints.

“The Law Society considers that com-
pensation should not be the only remedy. 
Where compensation would not be an ade-
quate remedy, the adjudicating body should 
have the ability to order the removal of the 
cabling,” it says. “In addition, the dispute 
resolution process could also consider 
whether alternative routes are available 
and the intended use of the land.”

An accessible dispute service is appropri-
ate for disagreements between landlords 
and tenants, the Law Society says. However, 
it believes that service should be required 

to consider the contractual arrangements 
between the landlord and tenant.

“In this instance it is likely that the disputes 
will involve penetration of buildings which 
will also bring into play water-tightness 
issues and the reinstatement provisions.” ▪

NZLS supports expanded telecoms 
access dispute resolution

borne by the owner of the property causing 
the danger, and would not be allocated to 
a neighbouring owner if their property is 
damaged in the process of removing the 
danger.

It suggests consideration of whether 
the proposal should be extended to allow 
owners of buildings causing immediate 
danger to bypass the consent process for 
life-safety protection.

In relation to another proposal in the 
consultation paper, the Law Society also 
supports territorial authorities being able 
to remove dangers causing significant 
economic disruption without requiring 
resource or building consents. As well as 
ensuring that the authorities are required 
to notify property owners, it would be 
appropriate to require them to consider 
the views of the property owners before 
issuing a warrant.

“However, care would need to be taken in 
defining ‘significant economic disruption’ 
so that it represents circumstances that 
properly justify action being taken with-
out the usual controls under the Resource 
Management and Building Acts,” it says. ▪

The Law Society is currently preparing sub-
missions on numerous bills and government 
discussion documents. Members are wel-
come to contribute comments to the Law 
Reform Committee, specialist committees 
and sections preparing the submissions. 
There is information in the weekly Law-
Points email newsletter on upcoming NZLS 
law reform activities; and the Law Society’s 
Law Reform Manager can be contacted at 
vicky.stanbridge@lawsociety.org.nz.

Law Reform
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New Zealand lawyers can play a “really important role in 
international dispute resolution and, ultimately, world 
order,” according to Wendy Miles QC. An expatriate New 
Zealander, Ms Miles is a partner and global head of arbi-
tration at Boies, Schiller & Flexner in London.

“I hire more New Zealanders than any other foreign 
nationality,” she says. “New Zealanders are so well quali-
fied to be in the world of international dispute resolution 
because they are living all the legal issues.”

Ms Miles lists a raft of New Zealanders who are already 
filling major roles in this field overseas. Just four of the 
names she lists are Audley Sheppard QC and Jason Fry, 
the co-global heads of international arbitration at Clif-
ford Chance; Stephen Jagusch, the Global Chair of Quinn 
Emanuel’s international arbitration practice; and James 
Hosking, who was a Clifford Chance partner before form-
ing Chaffetz Lindsey LLP, a “phenomenally successful” 
boutique arbitration firm in New York.

Then there are a “whole bunch” of New Zealanders on 
various overseas and international courts, tribunals and 
other international conflict and dispute resolution bodies.

Big role for NZ lawyers in international 
dispute resolution predicted
By Frank Neill

Recent Changes to Residential Builders’ 
Responsibilities
Geoff Hardy, Principal, Madison Hardy

Transmission Gully: NZ’s first roading PPP 
project
Craig Nicholson, Principal Project Manager, 
Transmission Gully PPP Project, Highways & Network 
Operations Group, NZTA

Auckland conference: Managing Growth and 
Land Use in Auckland
Sue Simons, Partner, Berry Simons

Christchurch conference: Christchurch - 
Rebuilt or Reborn? 
James Lunday, Principal, Common Ground

It’s not all about payment – broadening the 
scope of the Construction Contracts Act
Karen Overend, Partner, Duncan Cotterill

Building resilience in construction 
organisations
Prof Suzanne Wilkinson, Director, Centre for Disaster 
Resilience, Recovery and Reconstruction, Faculty of 
Engineering, University of Auckland

Resolving Construction Disputes 
Nick Gillies, Partner, Hesketh Henry

The Future of New Zealand Construction
Chris Kane, Acting Manager, Building System Controls, 
MBIE

Personal Property Securities Register: the 
impact and implications for construction 
industry
Presenter TBC MBIE

Product Assurance – How should the industry 
go about regulating?
Presenter TBC MBIE

Building & Construction Conference 2015
Thurs 24 Sept, Pullman Hotel, Auckland         Thurs 22 Oct, Rydges Hotel, Christchurch

Register Today!  Full programme details available at  www.cchlearning.co.nz
Email: learning@cch.co.nz  Phone: 0800 932 462 

CCH Learning is proud to bring you the one day Building and Construction conference running in Auckland and 
Christchurch.   This highly topical conference has an interesting mix of presentations by leading industry specialists 
offering attendees from across the industry a varied programme of informative discussion around current issues 
and opportunities within the building and construction industries.

Well qualified
“The point is not so much about how well 
they’re doing but how well qualified and 
ready the legal community is here to deal 
with the major international issues in the 
world today.

“‘We punch above our weight’ is an over-
used expression, but I think it is apt here.”

Ms Miles puts this down to two main 
factors: the rigour of the law school training 
in New Zealand, which she describes as 
“extraordinary”, and the quality of New 
Zealand’s legal profession.

Also, “the way we operate in New Zea-
land, because it is so small, lawyers don’t 
segment, they don’t get siloed in the same 
way as, for example, in London.

“Because the legal community is so 
small and because high level dispute res-
olution lawyers need to be generalists, I 
think people here really have the breadth of 
expertise to deal with some of the biggest 
issues ahead.

“I hope to see more and more of New 
Zealanders in important global dispute res-
olution roles. I think AMINZ has a really 
important role to play in facilitating that 
and ensuring that New Zealand dispute 
resolution lawyers have the right mix of 
international knowledge, skills and con-
tacts.”

Cultural awareness
Another area where New Zealand can 
contribute is with raising awareness of 
cultural tolerance.

Lawyers in New Zealand have an under-
standing of Treaty of Waitangi principles 
and insight into cultural awareness. They 
have learned to understand and operate 
in a legal system that respects traditional 
land values and those principles permeable 
to the legal and justice systems.

Decades of Waitangi Tribunal jurispru-
dence has built up a whole body of law and 

Frank Neill
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practical experience around indigenous land rights, 
“and I really don’t think that has been exported in a 
way that it could be and it should be”.

“In international dispute resolution, different cul-
tures do things in different ways and here in New 
Zealand we recognise that and appreciate that and 
have been dealing with it for some time.

“With increased trade, you have increased inter-
national contracts and consequently increased inter-
national dispute resolution. It is only going to grow 
in this region and I think there is a real opportunity 
for arbitration seated in New Zealand.

“An increased amount of business for lawyers 
generally and in dispute resolution will inevitably 
come on the back of TPP (Trans-Pacific Partnership).

“The corporate lawyers will obviously be at the 
forefront negotiating the deals, investments and con-
tract initially. I expect that foreign counterparties will 
expect to see international commercial arbitration 
clauses in these contracts.

“The whole business of international disputes is 
changing around the world. I know it’s touching here 
and it’s just going to increase,” Ms Miles says.

Climate change refugees
There are, Ms Miles says, “so many global issues that 
are right on New Zealand’s doorstep.

“There’s science, there’s Antarctica, there’s envi-
ronmental issues and there are investment issues, all 
of which need a legal order and a legal framework. 
Climate change refugees are a major issue facing the 
international legal community.

“Kiribati is likely to be the first state that becomes 
uninhabitable. It is right in New Zealand’s back yard.

“New Zealand has, I think, the know-how, the com-
passion and kindness and preparedness, and has 
proved this over the years. This country has historically 
had a humane and generous approach to refugees.”

Ms Miles recalls when she was in law school in the 
1980s and early 90s being involved in a Red Cross 
programme that was integrating the influx of Somali 
refugees into the community.

“I think New Zealanders are innovative, creative, 
brave and are capable of doing something that can 
set the standard for the way the world deals with the 
huge problem it faces with population movement as 
a direct consequence of climate change in coming 
decades,” she says.

Interestingly, the only court case dealing with 
climate change refugees is the New Zealand case 
involving Kiribati. (This case went to the Supreme 
Court in Ioane Teitiota v The Chief Executive of the Min-
istry of Business, Innovation and Employment [2015] 
NZSC 107.)

“It is the only precedent so far. I was speaking 
with a former New Zealand judge in The Hague at 
the end of last year. We were discussing how Inter-
national Convention on Refugees doesn’t apply to 
climate change refugees, as there must be torture, 

persecution or similar. He suggested that if you go back 
to principles of customary international law, such as state 
necessity, you will be able to find a solution to climate 
change refugees imposing obligations on neighbouring 
states to accept them into their territory.”

Ms Miles is involved in the implementation phase of 
the International Bar Association’s report Achieving Justice 
and Human Rights in an Era of Climate Disruption (available 
at www.ibanet.org/PresidentialTaskForceCCJHR2014.aspx).

The report makes a series of “very concretised recom-
mendations on dealing with justice and human rights 
issues arising out of climate change,” she says.

“It brings climate change problems into the awareness 
and the consciousness of lawyers beyond the environment 
law community.

“Environment lawyers have dealt with environment 
problems their whole careers, but it is an area of practice 
and expertise that has become somewhat siloed in different 
national systems and in international law.

“What this [report] does is marry justice and human 
rights issues with environment issues. Interestingly, it 
introduces a series of recommendations for corporates, 
as well as lawyers, governments, international arbitral 
institutions and other international bodies. So it intersects 
corporate and dispute resolution law, and international 
trade and investment and promotes full accountability and 
responsibility for climate change human rights issues.”

Important for agriculture
Something else that “ought to be on the radar here in New 
Zealand, where obviously agriculture and dairying is huge” 
relates to the role of New Zealand’s overseas investment 
and business and its effect on local indigenous populations 
as resources. One example where there are potential issues 
relates to the extraction and importation of phosphate, 
an important fertiliser.

Morocco and Western Sahara supply two thirds of the 
world’s phosphate. Two New Zealand companies are 

Wendy Miles
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Legal Accounting Bureau 
provides comprehensive, 
accurate, efficient and timely 
management of solicitors’ 
trust accounts.
Outsourcing the management 
of your firm’s trust account 
has many advantages.

Powered by juniorPartner.
Practice Management software you can trust.

Kathy Kell 
kathy@accountingbureau.co.nz
Ph 09 444 1044 
Fax 09 929 3203 
www.accountingbureau.co.nz

· Save time and money
· Always know your trust account 

is balanced and your month end 
certificates are filed on time

· Our service is completely secure 
and confidential

· Trusted professionals with over 
20 years’ experience

· 62 law firms currently use our 
services

LawTalk via 
email
Following a letter to the Editor published 
in LawTalk 870 (31 July 2015), the Law Soci-
ety has received a number of requests that 
LawTalk be sent to them via email. 

All lawyers who receive the New Zea-
land Law Society’s e-newsletter LawPoints 
already receive access via this email. Law-
Points contains links to two alternative 
electronic versions of LawTalk. One is the 
magazine viewable as a “flip book”. The 
other is a PDF of the magazine, which can 
be downloaded.

You may also, of course, access LawTalk 
directly on the New Zealand Law Society’s 
website at www.lawsociety.org.nz/lawtalk. 
The latest issue is made available online 
by 4pm every second Thursday.

Frank Neill
LawTalk Editor

Letters to 
the Editor
LawTalk welcomes letters to the Editor. Letters 
should ideally be restricted to a maximum of 
450 words, although shorter letters are most 
welcome. Letters may be abridged or edited, 
and LawTalk reserves the right to not publish 
any letter submitted. Letters should be sent to 
LawTalk as either a Microsoft Word document 
or in a form that can be copied and pasted into 
a Microsoft Word document. They can be sent 
to editor@lawsociety.org.nz.

number seven and number eight among 
the biggest exporters of phosphate from 
that region.

“Now Western Sahara has an ICJ [Inter-
national Court of Justice] opinion for inde-
pendence. For the New Zealand compa-
nies buying phosphate off Morocco from 
Western Sahara territory, there’s a very real 
possibility that they might find themselves 
in the position that the oil companies which 
were buying oil from Southern Sudanese 
territory but paying Sudan 10 years ago are 
finding themselves in now. When South-
ern Sudan became an independent state, it 
said: ‘well we don’t need to recognise that 
petroleum licence, because you bought it 
from somebody else’.

“We think of the agricultural industries 
as net exporters, but there is a huge import 

element … bringing in the fertiliser and other things.
“I think there are a lot of intersects between different world order 

issues, different conflict issues, that are only going to heat up with climate 
change and increasing human rights issues and that intersect directly 
with our industries here,” Ms Miles says.

Sustainability
Another upcoming issue is around resource management and sustainability.

“I hope New Zealand will start to look again at its Resource Manage-
ment Act and think hard about the unprecedented approach this country 
had towards sustainability in 1991, then unheard of anywhere else in 
the world. I hope it will not rest on its laurels about this but seize the 
opportunity to be a standard bearer in one of the defining issues of our 
generation. Perhaps it will extend the principles of the Act to the conduct 
of its citizens wherever they invest in the world.

“New Zealand has guts. It stands up for things that are not necessarily 
commercially appealing or diplomatically popular, such as becoming a 
nuclear free zone in the face of strong US and French opposition. Now 
someone really has to stand up for climate change and sustainability. 
New Zealand has enough of a reputation and role in the international 
community to start to lead by example. If it has the foresight and cour-
age to make some difficult policy decisions as to the management of 
sustainability and climate change issues starting within its own terri-
tory – as I believe it did with the 1991 Resource Management Act – New 
Zealand could lead the way in preserving lands and resources for future 
generations globally. Independently, it could set a global precedent in 
respect of assisting one’s neighbours where it is already too late, such 
as Kiribati,” she says.

A high profile international arbitrator, 
Ms Miles is currently a Vice-President of 
the International Chamber of Commerce’s 
Court of Arbitration. She is a representa-
tive on a number of professional bodies, 
including the ICC Commission on Arbitra-
tion and ADR. Ms Miles was in Wellington 
in July as a keynote speaker at the annual 
AMINZ national conference. She attended 
the conference with support from the New 
Zealand Law Foundation. ▪

❝  Someone 
really has 
to stand up 
for climate 
change and 
sustainability
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PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIL LITIGATION AND EMPLOYMENT

HEALTH & SAFETY IN 
EMPLOYMENT

  
1.5 CPD hours

Dr Heather McKenzie
Brent Stanaway

It is an extremely interesting and challenging time to practice 
in the area of health and safety law with the emergence of a 
new regulator, legislative changes post-Pike River, and a new 
Act on the horizon. This webinar will help you make sense 
of working in the current environment and also help ensure 
that you are able to achieve the best possible results for your 
clients. 

Webinar 15 Sep

INTRODUCTION TO HIGH 
COURT CIVIL LITIGATION 
SKILLS

  
9 CPD hours

Roderick Joyce QSO QC
Sandra Grant
Nikki Pender
Paul Radich QC

This workshop is an excellent opportunity for recently 
admitted practitioners to develop practical skills in civil 
litigation in an intense small-group workshop. You will learn 
how to handle a single fi le from beginning to end, be able 
to identify and understand the various steps in the process, 
develop the practical skills you need to handle this and a 
range of other litigation fi les, competently and confi dently.

Wellington

Auckland 2

19-20 Oct

23-24 Oct

COMPANY, COMMERCIAL AND TAX

TAX CONFERENCE

  
6.5 CPD hours

Chair: David Patterson The 2015 Tax Conference o� ers you a feast of topics: 
deductibility of feasibility expenditure, limited partnerships 
and look-through companies, withholding taxes, tax issues 
for starts-ups, incoming migrants, GST pot pourri and much 
more. Register now.

Auckland 10 Sep

CRIMINAL 

CYBER BULLYING

  
1 CPD hour

Andrew Scott-Howman The Harmful Digital Communication Act came into force on the 
second of July this year with its key provisions including heavy 
fi nes for an individual or a body corporate, or up to two years 
in jail for a “harmful digital communication” with a post likely 
to cause distress and up to three years’ jail for the new crime 
of incitement to suicide. This webinar will help you make sense 
of the Act and assist with providing robust advice to clients 
confronted with issues in this area. 

Webinar 24 Sep

DUTY LAWYER TRAINING 
PROGRAMME

  
11* CPD hours

Local Presenters Duty lawyers are critical to the smooth running of a District 
Court list. Here is a way to gain more of the knowledge and 
skills you need to join this important group. This workshop is 
made up of several parts.
*CPD hours may vary, see website

Various Feb-Nov

FAMILY LAW 

FAMILY LAW 
CONFERENCE

  
13 CPD hours

Chair: Anita Chan QC This conference has a superb line-up of international and 
national speakers and an outstanding educational and social 
programme which promises to provoke, stimulate, challenge, 
educate, inspire and entertain. Whether you are a practicing 
family lawyer, an academic or a judge, this is a not-to-be 
missed opportunity to update, reinvigorate and enjoy the 
collegiality of friends. See website for Breakout Session & 
Pre-conference Workshop information.

Dunedin 15-16 Oct

PROPERTY AND TRUSTS

FAMILY TRUSTS AND THE 
PRA

  
6.5 CPD hours

Andrew Watkins
Simon Weil

This hands-on, small group workshop is focused on 
developing strategies for dealing with PRA and other claims 
against trusts.  A range of teaching and learning techniques 
will be used including mini-lectures, plenaries, group and 
individual exercises.

Dunedin

Christchurch

Wellington

Hamilton

Auckland

21 Sep

22 Sep

23 Sep

24 Sep

25 Sep

PROPERTY TAXATION 
LEGISLATION – (THE 
TAXATION (LAND 
INFORMATION AND 
OFFSHORE PERSONS 
INFORMATION) BILL)

  
1.5 CPD hours

Robbie Muir
Richard Cross
IR representative

New obligations to be imposed on clients in the majority of 
residential property transactions! 
The Taxation (Land Information and O� shore Persons 
Information) Bill is proposed to come into e� ect on 1 
October 2015 and buyers and sellers will be required to 
provide additional information for tax compliance purposes. 

Webinar 23 Sep

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz

CPD Calendar



PROGRAMME PRESENTERS CONTENT WHERE WHEN

PUBLIC LAW

PUBLIC LAW INTENSIVE

  
6.5 CPD hours

Chair: 
Dr Matthew Palmer QC

Public law permeates nearly every aspect of the law and it is 
increasingly important for lawyers to have sound command 
of public law. Join us for engaging presentations by experts 
on topical issues including constitutional, Treaty of Waitangi, 
local government law, the accountability of crown entities, 
the running of inquiries and the practice of regulation.

Wellington 8 Oct

PRACTICE & PROFESSIONAL SKILLS

CYBER LAW – WHAT 
HAPPENS TO YOUR BITS 
AND BYTES WHEN YOU 
DIE?

  
1.5 CPD hours

Gareth Abdinor
Bianca Mueller

Can you advise your clients as to what happens to their 
online assets, profi les, bank accounts etc, when they die? If 
not, you need this webinar. Learn who has rights to digital 
assets your client may have and how to protect them, how to 
manage an online reputation post mortem and much more.

Webinar 17 Sep

INFLUENTIAL 
PRESENTATIONS

  
3.5 CPD hours

Brenda Ratcliff This workshop will teach you how to maximise presentation 
opportunities when needing to share information and/or 
infl uence others to bring about change. You will learn how to 
package key messages in a way that creates meaning for your 
audience.

Wellington

Auckland

8 Sep

10 Sep

ADVANCED LOGIC FOR 
LAWYERS

  
5 CPD hours

Professor Douglas Lind An advanced workshop designed for lawyers who have 
attended the Logic for Lawyers workshop.

Wellington 27 Oct

LOGIC FOR LAWYERS

  
5 CPD hours

Professor Douglas Lind Attend this workshop to learn a practical framework 
and gain specifi c analytical tools for working with legal 
arguments. 

Wellington

Auckland

26 Oct

29 Oct

TRUST ACCOUNT 
SUPERVISORS

  
7.5 CPD hours

David Littlefair
Niamh McMahon
David Murphy
Simon Price 

To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and pass 
all assessments. 

Auckland

Christchurch

18 Nov

25 Nov

LAWYER AS NEGOTIATOR

  
11.5 CPD hours

Jane Chart Including hands on practice and feedback, this workshop 
examines di� erent strategies and tactics, and o� ers tools for 
dealing with di�  cult negotiators, breaking impasses, and for 
addressing specifi c issues which you might wish to raise.

Auckland

Wellington

17-18 Nov

24-25 Nov

IN SHORT - AUCKLAND

DEMYSTIFYING TRUSTEE 
CORPORATIONS

  
1.5 CPD hours

Richard Broad This presentation will introduce and outline the background 
to trustee corporations and discuss: the types of corporate 
trustees, statutory advantages, the nature of their business,  
their advantages, linkages and cooperation with the legal 
profession, and consider the future for these corporations. 
It will also cover the licensing of trustees by the Financial 
Markets Authority when organisations are seeking funds from 
the public. 

Auckland 24 Sep

ESTATES AND TRUSTS – 
KEY ISSUES

  
2 CPD hours

Vanessa Bruton
Barry Stafford

Wills which are drafted with a lack of care and thought, 
coupled with family tensions, are a recipe for later litigation, 
with an even heightened risk and complexity when family 
trusts are thrown into the mix. This presentation will consider 
avenues for successfully challenging wills and provide tips for 
practitioners drafting wills and advising on estate planning 
when trusts are involved.

Auckland 17 Sep

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.

Online registration and payment can be made at: 
www.lawyerseducation.co.nz



Acted for client 
against former 
client
A lawyer, L, who acted for a party in a crim-
inal case involving alleged violence by that 
party against a former client of L’s firm has 
been censured, fined, ordered to apologise 
to the former client and to undertake an 
ethics course.

Censured and fined 
for substandard 
advice
A lawyer who provided a client substandard 
advice has been censured and fined $2,000 
by a lawyers standards committee.

The lawyer, A, was also ordered to pay 
the client $5,000 compensation and the 
New Zealand Law Society $2,500 costs.

The Legal Complaints Review Officer 
upheld the findings of the standards com-
mittee and also ordered that A must write 
off any fees unpaid by the client.

After the client complained, the stand-
ards committee determined that there had 
been unsatisfactory conduct on A’s part.

In submissions to the committee, the 
client said she had expended a considerable 
sum of money pursuing legal remedies on 
the advice of A in circumstances where 
there were no prospects of success.

Second opinion
The client said that having subsequently 
sought a second opinion, she was told that 
the claims that she had been pursuing were 
without merit. She considered that was 
why legal aid was declined and why she 
was also advised to abandon the claims. 
Until she received that advice, she was led 
to believe otherwise by A.

The standards committee, in considering 
penalties, noted that the client had incurred 
significant losses as a result of following 
A’s advice that she should pursue what 
transpired to be unmeritorious claims.

The standards committee acknowledged 
that the costs incurred by the client could 
actually have been significantly greater had 
two government departments elected to 
seek an award of costs against her.

The standards committee noted that 
A appeared not to accept much, if any, 
responsibility for providing the client with 

Lawyers 
Complaints Service

negligent advice.
“It seems to me that [the client] should 

not have to pay for substandard advice 
and some remedy should be available to 
[the client] in this regard,” the LCRO said.

“I do not consider [the client] should be 
pursued for fees rendered in respect of the 
advice complained about which remain 
unpaid. An order to that effect will therefore 
follow. By way of clarification this order 
is in addition to the order made by the 
standards committee that [A] pay to the 
sum of $5,000 to [the client] by way of 
compensation,” the LCRO said.

Pre-LCA
The standards committee noted that most 
of the conduct complained about happened 
before the Lawyers and Conveyancers Act 
2006 came into force, which meant that 
the conduct needed to be considered under 
the Law Practitioners Act 1982 (LPA). The 
maximum compensation order that can 
be made under the LPA is $5,000 and the 
maximum fine is $2,000.

The standards committee considered 
whether or not it should order publica-
tion of A’s name, but reached the view that 
it would be “manifestly unjust to publish 
[A]’s name more than four years after [the 
client] made her complaint”.

As well as confirming the standards com-
mittee’s orders, the LCRO ordered A to pay 
the Law Society costs of $900. ▪

A lawyers standards committee has ruled 
that the actions of L – the sole partner of 
the firm – was unsatisfactory conduct.

A solicitor in L’s firm had earlier acted 
for a Ms C in Family Court proceedings 
involving alleged domestic violence by Ms 
C’s former partner, Mr D. Ms C recalled 
having “informal discussions” with L over 
this period about her relationship with Mr 
D. Ms C later uplifted her file from the firm.

Several months later, Mr D was charged 
with a number of offences, including some 
where Ms C was the complainant.

L began acting for Mr D in relation to 
those charges. The charges relating to Ms 
C were later withdrawn, but Ms C laid a 
complaint about L’s conduct.

In response to the complaint, L said he 
considered there was no conflict of interest 
even before the charges brought by Ms C 
were withdrawn.

L considered that the prosecution agen-
cies were the other parties, not Ms C.

L was not involved in Ms C’s earlier 
Family Court case, although recalls speak-
ing to her “generally in passing” on very 
few occasions. He did not recall reading 
the Family Court decision on the case but 
was aware of its outcome.

Conflict of interest
The committee said it considered that “there 
was both an actual and a perceived conflict 
of interest when [L] accepted instructions 
to defend [Mr D] on charges where [Ms C] 
was the complainant.

“This conflict of interest continued 
until those charges were withdrawn. [Ms 
C] would have been the main witness in 
any such prosecution. If the matter had 
proceeded to trial [Ms C] would have been 
subject to cross-examination by [L].

“To say that there was no conflict of 
interest because [Ms C] was not a ‘party’ to 
the criminal prosecution misses the point.

“[L] had knowledge of the issues within 
the relationship between [Ms C] and [Mr 
D], and had met [Ms C] on a number of 
occasions.

“There is a real possibility that [L’s] knowl-
edge of [Ms C]’s relationship with [Mr D], 
and his knowledge of the Family Court 
proceedings, gained while [Ms C] was a 
client of the firm, could be used to [Mr 
D]’s advantage and to [Ms C]’s detriment.

“Further, [L] would have an obligation to 
disclose to [Mr D] all information held by 
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BARNETT STUDHOLME BEBAN

Seeking any information regarding 
the above-named who owned 
property at Ruama Road, Taihape 
in 1963 and who died on 25 April 
1971. 

Information is sought for the 
purposes of Section 40 of the 
Public Works Act 1981.

JOHN STEPHEN BEBAN

Seeking any information regarding 
the above-named who owned 
property at at Ruama Road, 
Taihape in 1963 and who died 
on 22 June 1982 in Edmonton, 
Alberta, Canada.

Information is sought for the 
purposes of Section 40 of the 
Public Works Act 1981. 

Please contact Chris Cochrane, 
phone +64 (03) 343 8578, Darroch 
Ltd, PO Box 142, Christchurch.  

Darroch Limited MREINZ REAA 2008

LIFE STYLE LEGAL PRACTICE
If there is such a thing we believe we have 

created it. Tony and Rosemary Lee offer for 
sale their unique Legal Practice at beautiful 

Mission Beach in Tropical  
North Queensland.

Please direct enquiries to  
admin@leeandco.com.au  
or phone on 07 4068 8100

himself and his firm that might be relevant 
in defending the charges (rule 7).

“Any such information that arose from 
[Ms C]’s interactions with the firm was 
confidential to her and disclosure to [Mr 
D] a breach of her right of confidentiality 
(rules 8 and 8.1).”

The committee said that rule 8.7.1 applied 
to the complaint. This states that a lawyer 
must not act for a client against a former 
client of the lawyer or of any other member 
of the lawyer’s practice where the lawyer 
or practice holds confidential information 
about the former client; where disclosure 
of that information would likely affect the 
former client adversely; or where there was 
more than a negligible risk the confidential 
information would be disclosed; and where 
the fiduciary obligation owed to the former 
client would be undermined.

The committee considered that L had 
breached rule 8.7.1 by acting for Mr D in 
criminal proceedings where Ms C was the 
complainant, and there was a more than 
negligible risk of disclosure of Ms C’s con-
fidential information, and that such disclo-
sure would adversely affect her interests.

L was censured, ordered to apologise in 
writing to Ms C, to pay a fine of $3,500 and 
costs of $1,500, to confirm to the committee 
that L is not holding an electronic file relat-
ing to Ms C (noting that such confirmation 
has been received), and to attend the next 
Ethics Course offered by NZLS CLE Ltd on 
conflict issues. ▪

Approval to 
Practise on 

Own Account
Under s30 of the 

Lawyers and 
Conveyancers 

Act 2006

Kiri Tania
Nathan Vicki Anne  
Robinson 
Janna Louise
Rush Sean Edward
Walshe Judith 
Johnston  
Sharkey Tania 
Margaret

Comments concerning the suitability of any of 
the below-named applicants for the certificate or 
approval being sought should be made in writing 
to me by 3 September 2015. Any submissions 
should be given on the understanding that they 
may be disclosed to the candidate. The Regis-
try is now advertising names of candidates for 
certificates of character, practising certificates 
and approvals to practise on own account on 
the NZLS website at www.lawsociety.org.nz/
for-lawyers/law-society-registry/applications-
for-approval.
— Christine Schofield, Acting Registry Manager

 christine.schofield@lawsociety.org.nz 
 04 463 2940  0800 22 30 30 
 04 463 2989

Law 
Society 
Registry

Art crime
The inaugural Art Crime Symposium will bring 
together leading academics and researchers for 
an innovative and ground-breaking one-day 
event, covering many aspects of art crime both 
in New Zealand and beyond. The symposium 
will be held at the City Gallery, Wellington, on 19 
September. It will start with an informal cocktail 
and networking function at the City Gallery on 
the evening of 18 September, and then sessions 
will run from 10am on Saturday morning. See 
http://bit.ly/1f7KJJo.

South Pacific Lawyers’ 
Conference
The biennial South Pacific Lawyers’ Conference 
will be held in Brisbane on 17 and 18 Septem-
ber. This conference is run by the South Pacific 
Lawyers’ Association, established in 2007 as a 
joint initiative of the New Zealand Law Society, 
the Law Council of Australia and the Interna-
tional Bar Association. The conference will 
provide practical and interactive workshops 
on key topics for the profession. See www.
southpacificlawyers.org.

Coming Up...
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CONTACT

Auckland: 09 377 2248
Paula Watts (Director), Ben Traynor (Manager Professional Services) 
or Lissa Crook (LLB)

Wellington: 04 471 1423  
Jane Temel (Director) or Jane Wellik (LLB)

www.nicherecruitment.co.nz

Niche has worked closely with the New Zealand legal profession 
to provide a knowledgeable and trusted service to our clients and 
candidates since 1995.  

If your firm is looking to expand or diversify we can provide you with 
information on the legal market, the latest salary trends and, with our 
exclusive service, you will have access to the very best talent first.

If you are a legal practitioner considering a change, Niche can help 
you. When we meet with you, we take time to talk through what’s 
important to you and we listen. We know that if we match you to the 
right organisation and the right role, you will succeed, and both you 
and our client will benefit from that success. 

We have strong networks in private practice, government, regulatory 
bodies, corporates and NGO’s, with the following opportunities now 
available:

• Senior Practitioners/Partners seeking new opportunities (current 
roles across commercial and property in various CBD firms)

• Senior Associates ready to move up to Partnership 

• Senior Solicitors and Senior Associates across commercial, 
property and litigation

• A range of in-house opportunities for commercial, property and 
regulatory lawyers

Where to next?  To Niche!

As the Crown Solicitor’s office we undertake criminal 
prosecutions, regulatory enforcement and litigation for the 
Crown in the Tasman region.
We wish to employ an Intermediate/Junior Prosecutor to join 
our supportive team.
Previous experience conducting jury trials as lead counsel 
(prosecution or defence) will be an advantage.

Please apply with CV and Academic Transcript to the Practice 
Manager by email by Friday 11 September 2015 to:
ldb@odw.co.nz

O’Donoghue Webber 
Crown prosecutor/litigator

Nelson

Frederick John Steele
Would any lawyer holding a will for the above named, late of 4/8 Bridge Street, 
Hamilton, Retired, born on 3 May 1937, who died early August 2015, please 
contact Richard Swarbrick, Swarbricks Barrister Solicitor:

 richard@swarbricks.co.nz  07 871 8007  07 871 8273
  PO Box 54, Te Awamutu 3840. DX GA 29004

Barbara Kay Loveridge
Would any lawyer holding a will for the above named, late of 3 Jane Gifford Place, 
Omaha, who died on 4 July 2015, please contact Insight Legal Solicitors:

 cfletcher@insightlegal.co.nz  09 425 7884  09 425 7032
  PO Box 333, Warkworth 0941. DX AA25509

Trevor Thomas Patrick Martin
Would any lawyer holding a will for the above named, late of Cornwall Park 
Hospital, Auckland, formerly of 1/54 Galway Street, Onehunga, Auckland, 
Retired taxi driver, born on 2 August 1929, who died on 5 July 2015, please 
contact Kirsten Miller, Perpetual Guardian:

 kirsten.miller@pgtrust.co.nz  09 927 9455  09 366 3299
  PO Box 1934, Shortland Street, Auckland 1140

Makerita Elama McQueen (formerly Metimeti)
Would any lawyer holding a will for the above named, late of Christchurch, 
formerly of Dunedin, who died on 22 April 2015, please contact John Cal-
laghan, McGillivray Callaghan & Co:

 jane@mclegal.co.nz  03 366 8996  03 366 6253
  PO Box 79 123, Christchurch 8446Guo Liang Fu

Would any lawyer holding a will for the above named, late of 30 Delmont 
Crescent, East Tamaki Heights, Auckland, Retired, born on 17 June 1957, who 
died on or about 3 September 2013, please contact Wong & Bong Law Office:

 phil@wongbong.co.nz  09 535 5886  09 535 5947
  Level 1, Aviemore Drive, Highland Park, Auckland 2010

Margaret Helliwell
Would any lawyer holding a will for the above named, late of 49A Marion 
Avenue, Mt Roskill, Retired/Pensioner, who died at Auckland in early June 2015 
aged 78 years, please contact Maurice J Burney, Barrister and Solicitor:

 maurice@mjblaw.co.nz  09 527 1311  09 527 1411
  PO Box 14-663, Panmure, Auckland 1741. DX EP80506

Laura Denise Haika
Would any lawyer holding a will for the above named, late of Whangarei, born on 8 
August 1962, who died on 3 August 2013, please contact Mathews Perry Lawyers:

 cass@mplaw.co.nz  09 437 3070  09 437 2070
  PO Box 8010, Kensington, Whangarei 0145

Steven Blair Bardsley
Would any lawyer holding a will for the above named, formerly of 5 Crestlands 
Place, Papakura, Auckland, Mechanical Engineer, born on 1 November 1971, 
who died on 9 June 2015, please contact Gaileen McGivern, Wynyard Wood:

 Gaileen@wynyardwood.co.nz
 09 969 1777  09 309 1044
  PO Box 204-231, Highbrook 2161

Carole Anne Firth
Would any lawyer holding a will for the above named, late of 14 Claverton 
Grove, Churton Park, Wellington, born on 14 September 1979, who died on 
5 July 2015, please contact Graeme Withers, Graeme Withers Law:

 info@witherslaw.co.nz  04 478 4888  04 478 4886
  PO Box 83 076, Johnsonville, Wellington 6440.

Bardsley, Steven Blair
Firth, Carole Anne
Fu, Guo Liang
Haika, Laura Denise
Helliwell, Margaret

Loveridge, Barbara Kay
Martin, Trevor 
Thomas Patrick
McQueen, Makerita Elama
Steele, Frederick John

Wills

Advertise with us!
LAWTALK LAWPOINTSOUR WEBSITES

Advertising Co-ordinator

Christine Wilson

advertising@lawsociety.org.nz
04 463 2905
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Thompson Blackie Biddles is a leading specialist commercial property 
law firm based in Auckland’s CBD.  We deliver the highest quality legal 
advice to achieve the strategic objectives of our clients who include 
NZX listed entities, multinational organisations, corporate receivers, 
commercial property developers and high net worth individuals.

We have two outstanding opportunities for personable and talented 
individuals to join our team of specialist partners, lawyers and legal 
executives.

Intermediate/Senior Property Lawyer

You will have around 3-6 years’ high quality commercial property 
experience along with a strong academic record.  Your talent and drive 
will be obvious.  All the firm’s legal advice is underpinned by a sharp 
commercial focus so business nous will be essential.  We offer a broad 
range of commercial property work including acquisitions, disposals, 
leasing, development, subdivisions, due diligence, property finance and 
Overseas Investment Act compliance. 

Legal Executive 

This role requires at least 3 years’ high quality legal executive experience 
underpinned by a strong relevant qualification.  Your strengths will 
include strong project management and organisational skills as well 
as excellent attention to detail.  You will be a self-starter focussed 
on meeting high standards and achieving client objectives.  Our 
team is looking for your support on development projects, unit title 
developments, subdivisions and residential conveyancing.  

Please enquire confidentially, or apply by sending a cover letter, 
your CV and academic record, at your earliest convenience, to
Victoria Fletcher Consulting, Phone 021 300 982, Email to 
victoriafletcher@vodafone.co.nz.

Solicitor – Corporate Advisory
• Auckland office
• Employer of Choice
• Busy Corporate practice, interesting and challenging work

We are a firm of specialist lawyers based in Auckland and Christchurch, with a New 
Zealand-wide focus and an international perspective.  Recognised by the Legal 500 Asia 
Pacific 2014 in corporate and M&A transactions, and in Chambers, Anthony Harper was 
also awarded the Employer of Choice (50 – 99 employees) at the 2014 New Zealand Law 
Awards.  
Working closely with two partners, you will be involved in interesting and challenging 
matters in a role where you can work autonomously but also benefit from the support 
and guidance of a highly skilled and collaborative team.  Work will include a wide range 
of corporate and general commercial matters including sale, acquisition and merger 
transactions, negotiating and drafting commercial contracts, and legal compliance 
advice.
We are ideally looking for:
- three years’ PQE
- general commercial experience
- strong contract drafting and advisory skills
To be successful in this position, you will be a strong lateral thinker and demonstrate the 
ability to progress matters under your own initiative.  
We’ve got a great team of people working for Anthony Harper, all passionate and 
enthusiastic about what they do.  If you are keen to be part of our continued growth 
and to contribute to our increasing profile in the Auckland market, please email your 
application to:
 
Fleur Templeton Human Resources Manager
Email: fleur.templeton@ah.co.nz
Initial enquiries are welcome.   
Please call Fleur on (03) 964-5843.

You already have Lead Provider status in family law, and you want 
to grow your skills and enjoy the comradery of a supportive and 
committed family team.

Here is the role for you!  

Working in the specialist family area of this general practice, you 
will have an array of work to get on with and skilled colleagues to 
strategise with.  

Formal mentoring including focused mentoring (via independent 
specialist counsel) is available to help you grow your craft and help 
you be the best family lawyer you can be.

Work is a mix of legal aid and private client with the opportunity to 
substantially develop the private client practice.  You may have an 
interest in relationship property or child protection work.  All can 
be accommodated within this practice.

This is a brilliant place to practice family law in a location where you 
can make a real and significant contribution to the community.  If 
you’re passionate about your specialisation and want to really grow 
your skills with full support, don’t look past this opportunity.

Please quote reference 4274

Contact  – Karen Courtney
09 914 9341 • 027 527 8808
careers@executiverecruiters.co.nz

· Great Environment to Practice In
· Expert Mentoring Available
· Make a Real Difference

FA M I LY  L AW  S O L I C I TO R
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law

Crown Law is committed to the principles of  
Equal Employment Opportunity

crown

Assistant Crown Counsel 
– Constitutional & Human 
Rights Team
• Gain excellent public law and litigation 

experience
• Work with senior barristers and recognised 

public law experts
• Opportunities for appearances for the Crown in 

the High Court and appellate courts
• Benefit from active career development through 

mentoring, training and Government Legal 
Network opportunities

• Quality ICT support.

Counsel in the Crown Law Office conduct leading 
public law litigation, and appear at all levels of 
the courts. We currently have a vacancy for an 
Assistant Crown Counsel in our Constitutional and 
Human Rights Team. 

The Constitutional & Human Rights team  
provides advice and legal representation for 
the Crown on human rights issues, including 
discrimination, police civil litigation, prisoners’ rights 
and New Zealand’s obligations under international 
human rights frameworks. It advises on constitutional 
issues, including electoral law and charities law, 
and on international law. The team frequently works 
with other teams within Crown Law, ensuring advice 
provided to its clients encapsulates human rights 
implications and obligations where appropriate.

We are seeking to appoint a lawyer with up to 
four years post admission experience to the role of 
Assistant Crown Counsel. Successful candidates will 
have a strong academic record, excellent written 
and oral communication skills and an interest in 
constitutional and human rights law. You will have 
proven legal research skills and will also be able 
to demonstrate an ability to deliver highly effective 
client service while working effectively in a busy 
team environment. 

For further information about the  
roles, and copies of the position 
descriptions, please visit our website:  
www.crownlaw.govt.nz

All applications should include a 
covering letter, curriculum vitae and 
academic transcript, citing the above 
vacancy and where the vacancy was 
seen. Please send applications to  
hr@crownlaw.govt.nz

Applications close at 5pm on  
Friday 11 September 2015.

Junior Criminal Lawyer
Public Defence Service, Tauranga

Vacancy 26709
The Public Defence Service has a commitment to providing 
independent, high quality, timely legal advice and representation 
in a full range of criminal cases including providing professional 
leadership of the Duty Lawyer service.

Reporting to the Deputy Public Defender, Tauranga, your 
enthusiasm and skills will contribute to the delivery of high quality 
legal aid services. This role will enable you to advance your legal 
career in a busy, challenging and supportive environment.

As a junior lawyer you will have completed the duty solicitor training 
and have a PAL 1 (category 1) listing with Legal Aid Services (or 
be able to obtain such a listing in the immediate future). This is not 
a graduate level position but is ideal for someone who already has 
6-12+ months experience in criminal law.

The Public Defence Service can offer you a commitment to your 
ongoing professional development, a competitive salary and the 
opportunity to make a contribution to the legal profession in  
New Zealand.

To apply, please go to the Ministry of Justice vacancies website 
http://careers.justice.govt.nz/Pages/Vacancies.aspx click on the 
position job title and follow the instructions.

Applications close Sunday 13 September 2015.

SENIOR COMMERCIAL
PROPERTY SOLICITOR

If you are looking to make an intelligent move, with plenty of 
potential and room to grow, then please contact Helen Skelton 
to find out more – hls@hmlaw.co.nz.

This is a great opportunity for a talented senior commercial 
property solicitor to work in a reputable specialist firm.

To be considered, you will have a strong academic profile 
and the drive and self-motivation to run your own files and 
build strong client relationships. You will also be able to fit 
naturally into the team culture of the firm. It is important 
that the successful candidate be capable of taking 
responsibility and supporting the partners.

Ideally you will have a strong background in commercial 
property, including expertise in high end commercial 
property work, such as:

· High end work 
· Growth and challenge

· Auckland CBD location
· Don’t settle for less

· Property development
· Unit titles
· Complex subdivisions
· Leases

· Due diligence 
investigations

· Construction contracts
· Property finance
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