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Violence reports and bail
Judges in Porirua and Christchurch making 
bail decisions are now automatically receiv-
ing reports on defendant’s family violence 
history.

This is a new pilot programme, which 
began on 1 September. The Family Violence 
Summary reports detail all recorded family 
violence incidents involving each defend-
ant. That includes police safety order or 
protection orders, as well as any breaches 
of these.

This new report means judges automat-
ically get a summary of all previous family 
violence offending regardless of whether 
bail is being opposed or not.

Child protection
The Ministry of Justice has published the 
finalised version of its Child Protection 
Policy. All ministry employees are required 
to have an awareness of the policy.

It says the purpose of the policy is to 
articulate the ministry’s commitment to 
ensuring the wellbeing and safety of chil-
dren and young persons.

“The ministry recognises that in the deliv-
ery of our services there may be a genuine 
and significant opportunity to identify the 
abuse and neglect of children that might 
otherwise be undetected.”

The policy is at www.justice.govt.nz/
publications/global-publications/c/child-
protection-policy.

Courts closure concern
The Law Society of England and Wales is 
urging solicitors to lobby their MPs over 
the government’s plans to close 91 courts 
and tribunals.

Justice minister Shailesh Vara announced 
in July that the government was consulting 
on the shutting of nearly one-fifth of the 
courts estate. He also announced the fur-
ther integration of 31 courts and tribunals 
in England and Wales.

The Law Society said it was “important 
that decision-makers in Westminster and 
Whitehall are aware of the impact of the 
closures and integration of courts in their 
constituencies.

“We urge you to write to your local MP 
to highlight the proposals and the practical 
impact that these proposals will have on the 
ground.” See https://www.lawsociety.org.uk/
policy-campaigns/public-affairs/get-involved/
court-closures-campaigner-briefing/.
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From the Law Society

Leadership and diversity

There is a clear business case 
for diversity in leadership, 
whether that is at the exec-
utive level, in the boardroom 
or, closer to home, in the pro-
fessions. Research indicates 
that it provides tangible and 
measurable benefits. (See 
for instance: Women Matter: 
Gender Diversity, a corporate 
performance driver, McKinsey 
& Company (2010) London.)

The legal profession has tra-
ditionally been a conservative profession but, if it wants 
to attract and retain the brightest and the best, it must 
embrace diversity and ensure that its leadership reflects 
that diversity.

In general terms, the legal profession is more diverse 
than ever before. This is true in terms of gender and eth-
nicity, and also in terms of the careers that lawyers choose. 
Following the standard track: out of law school and onto 
a career path that involved employment in a private law 
firm, partnership and possibly judicial appointment, or 
similar, is no longer the favoured path for many lawyers. 
Indeed, many start out on that path but later decide to try 
other opportunities open to those within our profession. 
Today, a “job for life” is unusual and most of us will have 
many parts to our careers.

My own path has been varied. Following graduation, I 
spent close to nine years at a big private law firm. I then 
moved in-house with a Crown entity, first in the role of 
Chief Legal Advisor, moving later into an expanded role, 
retaining responsibility for the legal function but adding 
various other responsibilities into the mix. Throughout my 
legal career, I have also maintained an interest in academia, 
continuing to publish, lecture and, in 2013, graduating 
with a PhD. My role and my interests are diverse, and it 
is a privilege to bring those passions together on a day 
to day basis.

Earlier this year, I became President of the Law Socie-
ty’s In-house Lawyers Section (recently rebranded from 
CLANZ to ILANZ). We, at ILANZ, are conscious that the 
number and proportion of in-house lawyers is growing. Of 
particular note is that, among in-house lawyers, women 
are in the majority at 60%, with many of us also in senior 
management or governance roles. As a section, we have 
a responsibility to ensure that all in-house lawyers are 
appropriately empowered to grow into the leadership 

opportunities that may present.
More generally, the Law Society as a whole, through its 

national presence, sections and branches, has an impor-
tant role to play, both in leading the profession and in 
developing leaders within the profession. The Law Society 
provides information, opportunities for continuing profes-
sional development, professional support, and organises 
events to encourage collegiality. As a profession, we can 
learn from one another, supporting each other to reach 
our full potential, as lawyers and as leaders. Having a 
strong organised profession, and the resulting sense of 
professional community, is key in ensuring that this occurs.

As well as looking to develop leaders from within all 
parts of the profession, it is important to think about how 
we recognise leadership. One of the traditional ways of 
doing this has been through the appointment of senior 
barristers as Queen’s Counsel. This is a topic examined in 
more depth later in this issue of LawTalk. In-house lawyers, 
along with other parts of the profession, are not eligible 
for such appointment. It may be that this is appropriate, 
but perhaps it is time to question how we formally rec-
ognise the excellence, leadership and contribution shown 
by lawyers working in those other parts of our profession, 
whether that be by widening the eligibility criteria for 
Queen’s Counsel appointments, or via another alternative 
mechanism. It would certainly enable a wider and more 
diverse pool of talent to be recognised.

The Law Society does not have all the answers as to how 
best to translate the diversity we see in the profession into 
representation at every level of leadership. However, in my 
view, this is something that we need to be thinking and 
talking about. It seems to have become clear that these 
issues are unlikely to be addressed simply through the 
passage of time, but that deliberate and active steps are 
required. So, what is it that we, as a profession, need to 
do differently in order to achieve diversity in leadership? 
And, at the same time, do we need to reconsider how we 
recognise leadership within the profession?

One thing that I am confident does not need to change, 
though, is the passion and generosity shown by so many 
lawyers. On that note, I would like to pay tribute to and 
thank all of the hard working volunteers who contribute 
to our profession and to the wider community, including 
my colleagues on the Executive of ILANZ.

Dr Katie Elkin
President, In-House Lawyers Association of New Zealand 

(ILANZ), a section of the New Zealand Law Society
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Sir Francis Bacon QC was an original 
“renaissance man”, bent on challenging 
the powers that be to improve upon the 
social status quo.

Three-hundred-and-ten years after his 
appointment, in 1907, the first 10 Kiwi King’s 
Counsel were nominated by then Chief 
Justice Robert Stout, hand-picked from 
the young Dominion’s four main centres 
– Auckland, Wellington, Christchurch and 
Dunedin.

Another 81 years after that New Zealand’s 
first women silks – Dames Sian Elias and 
Lowell Goddard – were appointed. The first 
ever woman to achieve the rank was Cana-
dian Helen Alice Kinnear in 1934.

Now, in New Zealand in 2015, the list 
of appointed King’s and Queen’s Counsel 
has reached 282. Of these, 255 are men, 
and 27 women.

At time of writing, 117 Queen’s Counsel 
are registered as practising in New Zealand. 
Another 33 are on the Bench.

Auckland is, or was, home to 116, Wel-
lington to 98, and Wanganui, Rotorua, and 
Tauranga one each, among others from 
smaller centres.

Commonly, each KC and QC, whether 
male or female, rural or urban, was 
appointed in recognition of their “prece-
dence at the bar”, “extraordinary contri-
butions to law”, “excellency” of advocacy, 

T A K I N G
S I L K

B Y  J A M E S  G R E E N L A N D

The first person to “take silk” was 
Sir Francis Bacon at the end of the 
16th century, Royal Letters Patent 
granting him “precedence at the 
bar” in 1597. A prominent British 
jurist and statesman, Bacon is 
perhaps best remembered as an 
early advocate of empiricism and 
the scientific method – a man who 
believed in planned procedures and 
proper process. Interestingly, he 
also served as Attorney-General and 
Lord Chancellor of England. In one 
of his later works The New Atlantis, 
published posthumously in 1627, 
Bacon outlined his humanitarian 
aspirations with a description 
of his idealised “utopia” – a land 
where state powers were separated, 
religious and political expression was 
free, and where women had greater 
rights and were better represented.
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and/or “pre-eminence” in their field.

A P P O I N T M E N T  P R O C E S S
Whatever words describe them, Queen’s Counsel should 
be the crème of the crop.

Only the best take silk – a reference to the special black 
silk gown worn exclusively by lawyers of the rank.

The Lawyers and Conveyancers Act 2006 (LCA) establishes 
the Lawyers and Conveyancers Act (Lawyers: Queen’s Coun-
sel) Regulations 2012. The Regulations are supplemented 
by Guidelines describing both the eligibility criteria for QC 
applicants and the process by which applicants are rec-
ommended to the Crown for appointment. The Guidelines 
for candidates may be agreed upon between and issued 
by the Attorney-General and the Chief Justice.

Repeated throughout both the Guidelines for Candidates 
2015 and the Regulations is the idea that Queen’s Counsel 
‘rank’ is awarded on merit to barristers sole who have 
“demonstrated excellence in their careers as litigators”. 
The “standard is high”. While not strictly prohibited by 
career length, applicants will typically have at least 25-30 
years’ experience before being appointed.

Under the current Guidelines applicants must be “bar-
risters sole specialising in litigation” and must undertake 
to continue in independent practice in New Zealand.

As the Guidelines note, these onerous criteria reflect 
that the office of Queen’s Counsel is the “top echelon of 
advocates” at the New Zealand bar.

But how does the Crown determine who is at the top?
The Guidelines state that the Solicitor-General, on behalf 

of the Attorney-General, will consult with the New Zealand 
Law Society and the New Zealand Bar Association. The 

Attorney-General will consult with the Chief 
Justice, before recommending candidates 
for appointment to the Governor-General 
who issues Letters Patent under Royal pre-
rogative on behalf of the Queen.

Attorney-General Chris Finlayson says 
the rank recognises eminent barristers who 
serve the legal profession with the qualities 
of integrity, trustworthiness and excellence.

Excellence is the overarching require-
ment. Length and depth of applicants’ 
experience is relevant.

Reference is made to knowledge of the 
law, oral and written advocacy, integrity, 
honesty, and leadership – “setting and main-
taining the standards of the profession”.

“Independence” is essential, Queen’s 
Counsel being obliged to devote themselves 
to their clients’ interests free from influence.

And independence is also an essential 
quality of the appointment process. Deci-
sions about who to appoint belong not only 
to the Attorney-General but also the Chief 
Justice and the other interested parties, 
Mr Finlayson says.

D E M O C R A T I C
“I would hate to think that people think 
I just sit here in my office making all the 
decisions,” he says.

“There is a fairly rigorous process that it 
goes through. It’s much more democratic 

❝   W H A T E V E R  W O R D S 
D E S C R I B E  T H E M ,  Q U E E N ’ S 
C O U N S E L  S H O U L D  B E  T H E 
C R È M E  O F  T H E  C R O P
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A T T O R N E Y - G E N E R A L 
H O N  C H R I S  F I N L A Y S O N
The appointment of a Queen’s Counsel is governed by three things:
1  section 118A of the Lawyers Conveyancers Act 2006;
2  the Lawyers and Conveyancers Act (Lawyers: Queen’s Counsel) 

Regulations 2012; and
3  the Guidelines for Candidates issued by the Chief Justice and the 

Attorney-General under regulation 5 of the Regulations.
The Guidelines currently require candidates to be “barristers sole spe-
cialising in litigation”. During this year’s appointment round a number 
of senior barristers, who do not appear in court as advocates, contacted 
me to say they thought the Guidelines were too narrow in their scope.

The Guidelines focus on advocacy and the argument has been made 
that non-advocate barristers should also be entitled to apply for and 
obtain the rank of Queen’s Counsel.

I am looking at this issue very carefully. Within the next few months 
I expect to consult the New Zealand Bar Association and the New Zea-
land Law Society and through them the wider profession on whether 
the eligibility criteria in the Guidelines (in particular the “specialising in 
litigation” requirement) should in fact be amended.

No conclusions have yet been drawn but I intend to carry out a process 
to consider the issue.

than people think.”
As with judicial appointments, the 

Attorney-General says it is a “rare occa-
sion” when he doesn’t go along with the 
recommendations of those charged with 
advising him.

“It’s not an Attorney-General decision, 
it’s a decision made by the Chief Justice 
and Attorney-General following exhaustive 
consultation.

“I don’t have a ‘snitcher’ against anyone 
– I have to listen to what people say.

“If I made a judicial appointment that 
ended in an uproar, the system would be 
broken. And I would be humiliated. If I 
started to make appointments on the basis 
of political considerations or if I appointed 
my friends, it would destroy the system.

“If you politicise this kind of thing you 
kill it stone dead.”

S O M E  Q U E S T I O N S
But there are ripples of dissent within the 
rank, with suggestions that the process has 
become mired in politics, a contest of pop-
ularity and favouritism.

A critical view from the inside comes 
from eminent criminal litigator Robert 
Lithgow QC who pulls no punches step-
ping into the ring to challenge the Attor-
ney-General’s claims that the process is 
rigorous and democratic.

“All lawyers should know the rank, in 

New Zealand, is under the control of the Attorney-General 
of the day.

“Wanting to be appointed Queen’s Counsel is wanting 
to and considering yourself able and likely to gain his 
approval,” Mr Lithgow says.

He says his reading of the Regulations suggests that the 
decision is “solely for the Attorney-General”.

Mr Lithgow’s biggest contention with the 2015 appoint-
ment round is the fact only two applicants were selected, 
whereas the average over the previous 15 years is closer 
to 8 appointments annually, he says.

A third QC was appointed under the prerogative, recog-
nised for his “tremendous” contributions to legal history, 
Māori land law, Treaty of Waitangi law, and academia.

Ninety-four QCs have been appointed through 12 distinct 
application rounds since 6 June 2000.

Many suitable practitioners put time and effort, and 
cash, into applications for this year’s “sparse” round, which 
Mr Lithgow says was governed by a process that, with 
the direct but undisclosed approval of their professional 
representative bodies, was as difficult as passing through 
the “eye of a needle”.

“It is important with such processes that the rules are 
clear,” he says.

“It is important that the act of applying … is not so 
unpleasant that the process itself alienates the partici-
pants, by filling them with the quite correct feeling that 
they have not been treated fairly.”

Mr Lithgow believes the Crown Law Office, NZLS and 
NZBA should “apologise to the very many unsuccessful can-
didates”. He says their application fees should be returned.

“The disappointed candidates cannot say these things 
publicly.

V O I C E S

Continued on page 10...

8

Lawtalk 873 · 11 September 2015



N E W  Z E A L A N D  B A R  A S S O C I A T I O N
Paul Mabey QC, president of the NZBA, says he can’t comment directly 
on the nature of consultations between interested parties, “as that would 
disclose confidential matters within the appointment process.”

“I do not comment as to whether there are too many applicants each 
year. People are free to apply if they wish, and as often as they wish.

“All barristers [sole who specialise in litigation] are eligible to apply and 
may do so as often as they wish. Considerable time and effort is involved  
in consultation on the part of the NZBA and the NZLS.

“There have been calls for more transparency but that clashes with the 
highly confidential nature of the process,” Mr Mabey says.

“I have first-hand knowledge of that process and am satisfied that the 
role of the NZBA in the appointment of Queen’s Counsel is essential and 
carried out with utmost diligence and care.

“The Solicitor-General provides the NZBA with details of all applicants. 
Extensive inquiries are made including liaison with the NZLS. A list of those 
considered suitable for appointment is provided to the Solicitor-General. 
The NZLS compiles its own separate list.

“The Attorney-General then makes recommendations with the con-
currence of the Chief Justice.

“The Attorney-General may include persons for prerogative appoint-
ment. The NZLS and NZBA are not consulted on those appointments.”

F R O M  W I T H I N 
T H E  R A N K
Marie Dyhrberg QC says one of the most 
exciting aspects of her appointment in 
2014 was the recognition of her speciality 
practice area – the criminal defence bar.

“I believe my appointment will provide 
an incentive for lawyers to persevere with 
defence work and especially women, so 
they see rewards do flow from the hard and 
long hours such work demands,” she says.

“Filing the actual application is only 
part of the process because the rest of ‘the 
application’ comes from your reputation 
gained from appearing in court and being 
recognised for that work.

“I do not believe the reputation is to do 
with winning and losing in criminal defence 
work because it is not easy to win in that 
area. Your reputation comes from taking 
on the hard cases, doing a good job and 
working hard with what you have.”
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Q U E E N ’ S  C O U N S E L  A P P O I N T M E N T S  P E R  Y E A R

282

26.6 years

90.4%
K I N G ’ S  O R Q U E E N ’ S 

C O U N S E L S I N C E T H E 
F I R S T  R O U N D O N 

7 J U N E 1907 .

T H E AV E R A G E T I M E I N  P R A C T I C E  B E F O R E 
A P P O I N T M E N T S I N C E T H E 1984 R O U N D

Sir Muir Chilwell QC 
LO N G E S T T E N U R E – H E L D T H E Q C R A N K F O R 48 

Y E A R S A N D 303 D AY S .  H E  WA S A P P O I N T E D O N 11 
A U G U S T 1965 A N D D I E D O N 10 J U N E 2014 .

Thomas Joynt KC
S H O R T E S T  T E N U R E – WA S I N  T H E F I R S T  G R O U P O F  K C S 

A P P O I N T E D O N 7  J U N E 1907 .  H E  D I E D J U S T  U N D E R T H R E E 
M O N T H S L AT E R ,  O N 5  S E P T E M B E R 1907 .

9.6%
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“I can, so I do,” he says.
He suggests the rank ought to be an 

“encouragement on the way up” for younger 
barristers, rather than a “prize for reaching 
the summit plateau” of one’s career.

The Attorney-General says he simply 
wants “good advocates at the bar” who 
represent a range of practice areas, geo-
graphical areas and demographics.

“I have recommended a number of people 
on the recommendations of others who 
would not have ever supported this gov-
ernment, and I shouldn’t care less,” Mr 
Finlayson says.

“The last thing I want is only those who 
get the rank being people who had been in 
the big law firms and acted for corporates.”

While not actively seeking a repre-
sentative sample, Mr Finlayson says it is 
healthy for the system to naturally produce 
a diverse range of applicants, “as indeed 
it does,” rather than only the high-profile 
corporate and criminal lawyers.

“I appoint people because they are good 
advocates,” in any field of law, he says.

T O O  M A N Y 
A P P L I C A N T S , 
T O O  F E W 
A P P O I N T M E N T S
“There could have been a few surprises 
that the numbers were so low this year,” 
Mr Finlayson acknowledges.

The reason is the break in appointments 
between 2008 and 2013 following Labour’s 
scrapping of the QC title in 2006. “There 
was going to have to be a catch up,” he says.

“I think that henceforth one could expect 
appointments to be in the 4-5-6 range from 
now on.

“Sometimes of course there are spikes. In 
2002 there were nine appointments, in 2007 
there were 12. But those sorts of figures, I 
think the general consensus is, would be 
regarded as anomalous.”

Interestingly, in the period from 1 August 
1985 to 16 May 1999, just 90 lawyers were 
appointed QC, on 19 distinct occasions.

As for the number of applicants, “too 
many” apply each year, Mr Finlayson says.

“It’s far from me to dissuade people from 
applying, but there are a very large number 
and I think a lot of people apply before 
they are really ready.

“People just need to quietly and carefully 
reflect on whether they should be apply-
ing, whether they need to wait for a few 
more years, or whether they should not 
do it at all.”

116
A U C K L A N D

98
W e L L I N G t O N

28
C H r I S t C H U r C H

12
D U N e D I N

9
H A m I L t O N

5
p A L m e r S t O N  N O r t H

4

m e L b O U r N e

3

N e W  p L Y m O U t H

2

N A p I e r ,  W H A N G A N U I

1

r O t O r U A ,  t A U r A N G A ,  S Y D N e Y

L O C A T I O N  O N 
A P P O I N T M E N T

Mr Finlayson says barristers considering 
applying should talk with mentors who 
won’t agree with them, “won’t give them 
what they want to hear, but will perhaps 
give them some fairly honest appraisal”.

“I can’t stop people applying. If they want 
to pay their fee, all applications will be 
considered.

“People just need to be a bit more real-
istic.”

The application form for aspiring QCs 
must be typed or written in black ink, must 
adhere to strict word limits, and are pre-
ferred to be received by Crown Law in an 
electronic format along with an enclosed 
or evidence of a pre-paid $500 fee.

Crown Law received 85 applications 
following the announcement of the 2015 
QC round in February.

Two were successful, while a third new 
QC was appointed under the ‘royal prerog-
ative’ in recognition of his “extraordinary 
contribution to the field of law”.

The Crown collected more than $40,000 
in fees from unsuccessful applicants in 2015.

Applicants may apply again during the 
next round of appointments, which, while 
not required to be, can be held each year.

C A T  A N D  M O U S E 
O V E R  C O N N E C T I O N 
T O  T H E  M O N A R C H Y
To the Attorney-General the rank of Queen’s 
Counsel is an “international brand for 
senior lawyers” with a quality that other 
newly-adopted titles don’t have. His is an 
opinion not shared by all.

Controversy and clash of opinions over 
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the method and propriety of Queen’s Counsel appointments, and indeed 
whether New Zealand should continue to use the title at all, are not new.

Let’s look back. First, and briefly, to our Commonwealth cousins.
The 20th century marked the end of Empire. ‘De-colonisation’ and 

‘independence’ were words that buzzed with excitement and the antic-
ipation of change throughout the old British colonies in the 1900s, as 
one by one the Crown’s far flung jewels began to break away from the 
traditions of the Monarchy and establish their own systems of justice and 
administration, and with that their own ranks with which to recognise 
excellence in advocacy.

In Nigeria, QCs were replaced with ‘Senior Advocates of Nigeria’ a 
new title that allows esteemed barristers the old privileges of wearing 
silk gowns and charging higher fees. India and Bangladesh have ‘Senior 
Advocates’ too.

In Hong Kong after independence barristers previously appointed QCs 
were renamed ‘Senior Counsel’. The title is also used in South Africa, 
Trinidad and Tobago and Guyana.

In Sri Lanka, it’s ‘President’s Counsel’.
Some provinces of Canada retain the QC title, but the rank is awarded 

in recognition of assistance given to community groups, charities, envi-
ronmental groups and clients in need of legal aid, as much as a lawyer’s 
expertise and excellence. In Nova Scotia, eligible candidates may apply, 
or be nominated by others.

Finally, Australia. Each State has different rules, titles and procedures. 
Many repealed the title of Queen’s Counsel in the 1990s, only to re-intro-
duce it in recent years. It’s a confused system, a muddled demonstration 
of lingering colonial reluctance to severe ties with the Monarchy.

New Zealand’s fifth Labour government renamed the rank of QC in 
2008, preferring ‘Senior Counsel’ as an indicator of legal excellence free 
from monarchical connotation.

Labour also extended the eligibility of applicants, to include those who 
practised in law firms or partnerships and thus did not meet the tradi-
tional requirements.

In 2010, National brought back the title of Queen’s Counsel and again 
limited appointments to barristers sole.

H O T  D E B A T E
Debate was hot at the Lawyers and Convey-
ancers Amendment Bill 2010’s first reading 
in Parliament, as reported in Hansard, 13 
October 2010.

“The [QC] appointments process, and 
the rigidity that is said to exist in it, is a 
complete nonsense,” said Charles Chauvel, 
Labour MP.

“The House needs to ask the question of 
how New Zealand can be taken seriously in 
the world as a multicultural Pacific nation 
while this Government is so addicted to 
‘colonial cringe’,” he said.

Labour’s David Parker added: “I just do 
not think that we should make artificial 
distinctions that are not made on the basis 
of quality but on the basis of some strange 
historical tradition inherited from the UK, 
which has no relevance to New Zealand.”

The Attorney-General today says Labour’s 
attempt at reform “didn’t work” – “all of 
them [barristers appointed Senior Counsel] 
reverted back to being QCs”.

Labour leader and former lawyer Andrew 
Little disagrees.

“[The rank] is about recognition of stand-
ing and expertise as a lawyer. [‘Senior Coun-
sel’] works in other jurisdictions,” he says.

Mr Little adds that New Zealand does not, 
and doesn’t need to, base itself on England 
and Wales’ legal system.

“New Zealand set up our own Supreme 
Court – the UK followed us on this. It is a 
question of our identity and self-confidence 
as a nation.”

G E N D E R  I N 
B A L A N C E ?
In line with the general social goal that 
women should be more fairly represented 
in positions of power, precedence, and 
professional acclaim, the appointment of 
Queen’s Counsel, like that of other eminent 
offices, has become somewhat of a silent 
battleground in the fight for equality.

The announcement of the 2015 round was 
accompanied by a public effort to encourage 
female barristers to put themselves forward 
to be considered for appointment as QC.

But the odds still don’t add up.
It’s more complex than the raw numbers 

show, Mr Finlayson says.
The proportion of women applying to 

become QCs is still less than the propor-
tion of barristers who are female, with 19 
women applying this year in a pool of 85 
total applicants.

At the ceremony where they were called to the inner bar in 2013 (from left): John Pike 
QC, Richard Fowler QC, Terence Smith QC, Justin Smith QC, Leslie Taylor QC and Peter 
Churchman QC.
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It is “very unfortunate” that only 15% of 
applications came from female barristers, 
the Attorney-General says.

“The raw numbers don’t tell you the influ-
ence [women have within the New Zealand 
legal system], but the raw numbers do tell 
you that there is much more to be done.”

Although, he says, there remain insti-
tutional reasons why fewer women are 
appointed QC, particularly the facts that 
women are still under-represented at senior 
levels in the profession, and that some 
women choose career paths alternate to 
the independent bar.

Auckland barrister Miriam Dean QC 
believes there are likely to be a number 
of factors influencing the slow uptake of 
women to the rank, including that poten-
tial female candidates may opt for judicial 
careers, choose to practice in law firms with 
the security of employment that tenure 
provides, or perhaps are simply cautious to 
ensure they have the experience required 
and are ready to take on the responsibility 
before they apply.

That does not mean, however, that more 
can’t be done to see a higher percentage of 
women become QCs, she says.

“Encouraging and supporting women 
who have the requisite skills to apply is 
sometimes required.

“In my case, that encouragement was 
a very important factor in my decision to 
apply for silk.

“Sometimes we need an added push.”
Within the rank and the wider profession 

there have also been murmurings that the 
application process inherently discrimi-
nates against women, who – research 
has shown – are less likely than men to 
self-nominate for senior positions such as 
Queen’s Counsel.

There might also be an unconscious bias 
within law firms to favour male leaders, it 
has been suggested.

Andrew Little says it’s a problem in the 
profession generally.

“Women comprise more than half of all 
law graduates but the majority of partners 
are men and most judicial appointments 
are men,” he says.

“It’s a generational thing and we must 
work harder to get more women into senior 
roles. If women leave the profession to have 
families, coming back to a senior level 
seems to be much harder. The women I 
know who have been partners then have 
a family often don’t want to come back 
full-time. They want part-time work and 

often end up coming back not as a partner but as an associate.
“This change is in the hands of firms, to be more active in ensuring 

women return to senior roles, whether they are in full-time work or not. 
We must have a legal profession that’s reflective of our society.”

The Attorney-General says society is at the stage where the talent is 
there, within the growing pool of female professionals, and that we are 
at the stage where “people just need to do it. Be appointed”.

“I would think that over the next 10-15 years you would see equality 
occur,” he says.

C O N C L U D E S
The issues New Zealand has encountered with regard to Queen’s Counsel 
are not new, nor limited to our antipodean experience.

The process in England has faced scrutiny, too, with allegations that 
appointments were based on the “secret soundings” of judges and estab-
lishment figures charged with making recommendations.

Following reform of the process, recommendations are now made by a 
selection panel, independent of the Bar, the Law Society and Government.

Agreement between the parties led to a process that is said to “serve 
the public interest by offering a fair and transparent means of identifying 
excellence in advocacy in the higher courts”.

“The scheme provides for the identification of the very best advocates 
rigorously and objectively and promotes fairness, excellence and diver-
sity,” the British Queen’s Counsel website states.

It has been said that the British approach is more rigid, but also more fair.
That brings us to the tale of Trevor de Cleene – “Rumpole” to many 

who knew him.
Trevor was a Labour MP in the 1980s and an outspoken barrister 

known widely for his outdoor pursuits, penchant for deer-stalking and 
the pump-action shotgun he kept under his bed.

He had applied unsuccessfully to become a QC five times before deciding 
to judicially challenge the process.

In August 2000, Mr de Cleene filed claims at the High Court in Welling-
ton against the Chief Justice Sian Elias, alleging that the QC appointment 
process was unfair.

His pleadings said it was “unconstitutional” and “shrouded in secrecy”.
De Cleene died a short time later, before the claims could be considered 

by the courts, his demands for “natural justice” going unheard.
Such questions will likely remain unconsidered, until another barrister 

decides to challenge the propriety of appointments to the “inner bar”.
One imagines that the first King’s Counsel Sir Francis Bacon, with his 

ardent advocacy for proper process, unflinching pursuit of transparent 
empirical procedure, and ambition to bring about a better world for women, 
might support more open, accountable and gender-equalising provisions 
for the appointment QCs. ▪

Silks Miriam Dean QC (left) and Gillian Coumbe QC with Stephanie 
Macmillan (right). Ms Dean was made a QC in 2004 and Ms Coumbe in 2013.
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Justice Stephen Kós has 
been appointed a Judge of 
the Court of Appeal. Justice 
Kós graduated LLB (Hons) 
from Victoria University in 
1981 and LLM from Cam-
bridge University in 1985. 
He became a partner of 
Perry Wylie Pope & Page 

in 1985, and of Russell McVeagh in 1988. He 
joined the independent bar in 2005 and was 
appointed Queen’s Counsel in 2007. His principal 
fields of practice were commercial and environ-
mental litigation. He is an Honorary Fellow at 
the Victoria University Law School, where he 
taught restitution, evidence and civil procedure, 
and was formerly Pro-Chancellor of Massey 
University and Chairman of the New Zealand 
Markets Disciplinary Tribunal. Justice Kós was 
appointed a High Court Judge in April 2011.

Two lawyers – Greg Kelly and Susan Horns-
by-Geluk – are among three new trustees of the 
Nikau Foundation board. The Nikau Foundation 

is part of a worldwide family of community foun-
dations created to provide a simple, effective and 
long-lasting way for people to leave legacies 
to local causes and to ensure these gifts will 
achieve maximum benefit into the future. Mr 
Kelly is a recognised authority in the areas of 
wills, trusts and estates. He established Greg 
Kelly Law in 2009. Ms Hornsby-Geluk is an 
employment lawyer. She is managing partner 
of Dundas Street Employment Lawyers and has 
been a partner of Chen Palmer and of Kensington 
Swan in Wellington.

Commercial lawyer Graeme reeves has been 
reappointed Chief Gambling Commissioner and 
former lawyer Wendie Harvey has been reap-
pointed a Gambling Commissioner. Mr Reeves, 
who practises in Wellington and the Wairarapa, 
is experienced in commercial and property law 
and employment issues. He was a Director of 
the Airways Corporation of New Zealand Ltd 
and has served as a trustee of the Wellington 
Community Trust and Director of New Zealand 
Post Ltd. Ms Harvey practised in commercial 
and employment law.

Warkworth barrister John Auld has been reap-
pointed chair of the Real Estate Agents Authority 
for a two-year term. Mr Auld is a former Council 
member and President of the Taranaki District 
Law Society, and a former Council member of 
the New Zealand Law Society. He is an inaugural 
member of the Authority having been appointed 
as a member at its establishment in 2009.

Auckland lawyer David Jones has been reap-
pointed chair of the Takeovers Panel for a further 
year, starting on 1 October. The founding partner 
of law firm Jones Young, Mr Jones has been in 
legal practice for over 30 years. He was appointed 
to the Takeovers Panel Advisory Committee in 
1991 and has been a member of the Panel since 
its formation in 1995. Mr Jones was appointed 

a Member of the New Zealand Order of Merit 
for services to business in 2012.

Auckland barrister Geoff Clews has been reap-
pointed to the Disciplinary Committee under the 
Financial Advisers Act 2008. Mr Clews specialises 
in contentious tax and trusts matters, and is an 
adjunct member of the Faculty of Commercial 
Law at Auckland University.

Auckland lawyer peter Kiely has been reap-
pointed to the University of Auckland Council. 
Mr Kiely is a founding partner in Kiely Thompson 
Caisley, a boutique corporate law firm, where 
he practises in employment law and industrial 
relations. He was Pro-Chancellor of Auckland 
University from 2012 to 2014.

Palmerston North Crown Solicitor ben Vander-
kolk has been reappointed to the Massey Uni-
versity Council. Mr Vanderkolk has served on 
the New Zealand Law Practitioners Disciplinary 
Tribunal and the faculty of the NZLS CLE Liti-
gation Skills Programme.

Napier lawyer michael morgan has been 
appointed deputy chair of the Eastern Institute 
of Technology Council. Mr Morgan has been a 
partner of Carlile Dowling since 2001. He is a 
past President of the Hawke’s Bay District Law 
Society and a former trustee of the Art Deco 
Trust and Opera Hawke’s Bay.

Christchurch lawyer Sarah brown has been 
reappointed chair of the Southern Institute of 
Technology Council. An associate with Tavendale 
& Partners, she specialises in general commer-
cial and rural based legal work. Ms Brown is a 
member of the Institute of Directors, director 
of Electricity Invercargill Ltd, Southern Lakes 
English College and Roaring Forties Ltd, and is 
a trustee of the 1000 Days Trust.

Justice Stephen Kós

Greg Kelly Susan Hornsby-Geluk

Senior Associates
Knapps Lawyers is proud to announce four  
new Senior Associates.

www.knapps.co.nz

From left to right:
Jenny Watson - Commercial  
Amanda Crehan - Estates 
Dene Gavin - Commercial 
Nicky Grimes - Family
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Until recently the Wellington young lawyers leader, 
Jelena Gligorijevic can’t pinpoint exactly when she 
began to be interested in the law.

“Since I was very young, even before 10, my conception 
of the law aligned with how much I liked language and 
using language in a particular way,” she says.

“I was also drawn to socio-political issues from a 
very young age.

“I think that stuck with me, even though through 
High School I was very strong in sciences and maths, 
and that’s why I ended up enrolling in law.

“I haven’t regretted it at all, and so throughout my 
law school I enjoyed it and knew that was for me.

“So from a very young age I conceived of the law to 
be some sort of voice of reason in the tangled world 
that it sometimes is from a socio-political point of view.

“I thought that [the law] might be a way of at least 
sorting things out in my mind and then hopefully apply-
ing that to iron out some of the creases in society.”

From a very young age, then, Jelena “conceived of 
the law to have a social purpose, and I wanted to learn 
how it works and to be a part of it”.

So Jelena enrolled at Canterbury University. At the 
time, Professor Richard Scragg was Dean of the uni-
versity’s Law School.

Great influence
“I have only good things to say about him. He was a 
great influence on me, and the Canterbury Law School 
was a great influence on me in terms of actually having 
started learning the law.

“Do I actually like [the law] and is it what I want to 
do? Canterbury confirmed wholeheartedly that I did. 
So Law School and other leaders in the faculty, such as 
Philip Joseph and Ursula Cheer, they were all instru-
mental in that.”

After graduating with a BA LLB, Jelena joined Russell 
McVeagh in Wellington.

“I summer clerked here after my third of five years 
of law school and I decided after my experience here 
that I wanted to come back after I graduated. Before 
the end of that summer clerkship, I was still open to 
applying to be a judge’s clerk or other career paths, but I 
had such a good experience, genuinely, because I hadn’t 
expected to, that’s why I decided to come back here.”

Three years later, Jelena has left the firm. 31 August 
was both her last day at Russell McVeagh and her last 
day as a practising lawyer – at least in the meantime.

Jelena Gligorijevic

Attracted to law from a 
very young age

Scholarship
She is leaving New Zealand to study 
towards an LLM at Cambridge Univer-
sity, where her focus will be on legal 
issues as they relate to national security.

Jelena has won a Chevening Scholar-
ship, one of 200 people from some 150 
countries to gain this honour in 2015. 
Named after Chevening House, which 
Britain’s Foreign Secretary has tradi-
tionally used, this scholarship aims to 
develop global leaders.

Following her study, Jelena will prob-
ably work for the state either in New 
Zealand or the United Kingdom. Alter-
natively, she may join the bar or return 
to work in a law firm. “These options 
are all open for me,” she says.

YLC Convenor
For the three years she has been a 
lawyer, Jelena has been active in the 
Young Lawyers Committee of the Law 
Society’s Wellington branch.

For the first two years, she was a com-
mittee member, and in 2015, she has 
served as the YLC Convenor.

“The young lawyer dimension is very 
important to me – again stemming from 
this conception of the law having a social 
function.

“You are always going to have a con-
cern that the young lawyers, the new 
lawyers entering the profession, have 
a mentality that they have a particular 
role to fill.

❝ the young 
lawyer 

dimension is 
very important 
to me – again 

stemming from 
this conception 

of the law 
having a social 

function
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Conveyancing Shop Lawyers Ltd director Thada Chapman (right) with 
Michael Barnett, chief executive of the Auckland Chamber of Commerce, 
at the South Auckland Westpac Business Awards finalists function held 
in Auckland on 20 August.

Ms Chapman has been named as a finalist in the Excellence in Busi-
ness Leadership category of the awards.

This is the second year that the Conveyancing Shop has entered 
the Westpac Business Awards. Last year the firm won the category 
Excellence in Strategy and Planning for the Auckland South region.

This year’s winners will be announced at the Auckland South awards 
function in Manukau on 8 October. ▪

Business leadership award 
finalist

“They shouldn’t, in my subjective 
perspective, just treat their job as a 
machine that will give them income, 
and that they go to work and are part 
of a machine themselves.

“There’s always a risk I think in 
modern times to look at anyone’s job 
like that. That’s why I took an active role 
very willingly to try and cultivate a sense 
of civics, if I can say, amongst young 
lawyers and for them to get involved 
in a way that reminds them of what 
profession they are, that they are the 
future of the profession, and that they 
are going to shape how others look at 
lawyers and how successful the law is 
as a social function and what it should 
be doing.

“When I started at Russell McVeagh, I 
put my hand up to be part of the commit-
tee, and in 2013 and 2014 I had various 
roles and organised events.”

Panel discussions
In each of the three years (including 
this year) Jelena has organised panel 
discussions.

The first was on gender equality in 
the public sector. The second focused on 
equality apathy (with a perspective on 
minorities generally and not just gender 
equality). This year’s event looked at 
issues in information, power and the 
rule of law.

“I guess I am really lucky that my 
colleagues saw value in trusting me to 
create such events,” Jelena says.

“These have the aim of bring people 
together – lawyers, people outside the 
law, young professionals and others – to 
start thinking about these issues that 
are important but can easily get swept 
under the carpet.”

Outside the law, Jelena has always 
been interested in theatre – especially 
being on stage, but also directing and 
creating pieces and she has already 
joined theatre societies in Cambridge. 
“That’s a huge interest of mine.”

She also really likes horse riding, and 
has played a number of sports such as 
tennis, although does this more for 
enjoyment than with a competitive 
driver. ▪

From 1 September, four of the former 
partners of Jones Fee – Philippa Fee, 
Craig Langstone, Pauline Barratt 
and Cecily Brick – will practice in 
Auckland as Fee Langstone.

We are skilled litigation lawyers who 
understand the insurance industry.

à Level 13, 51 Shortland Street 
PO Box 1801, Auckland 1140

À +64 9 373 0050
® www.feelangstone.co.nz
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customers in government, corporate and the 
enterprise space. Katie manages the legal, 
compliance and regulatory functions of the 
New Zealand business. Before joining Vocus, 
Katie practised at Russell McVeagh and was 
principal counsel at the Commerce Commis-
sion, advising on the regulation of access to 
telecommunications services.

pip Newland has joined 
Wynn Williams as an 
associate in the resource 
management team. She 
specialises in resource 
management with a par-
ticular interest in fresh 
water. Before joining Wynn 

Williams, Pip worked for a 
specialist rural law firm in New Zealand and 
a leading agricultural practice in the United 
Kingdom.

Baldwins Intellectual 
Property has promoted 
three staff members. ben 
Halberg has been made 
a senior associate and Dr 
John Foulkes and Lucy 
Hopman are now asso-
ciates. Ben has been a 

patent specialist in Bald-
wins’ mechanical and electrical patents team 
since 2006. He is a registered patent attorney in 
both New Zealand and Australia. Ben’s work is 
predominantly patent based, and he also advises 

Lower Hutt lawyer Richard Small was among the winners at the Migrant of the Year 
Awards, presented in Auckland on 14 August.

Run by the New Zealand Association for Migration and Investment, the awards 
recognise the major contribution of migrants and professionals involved in the immi-
gration industry. The awards were co-sponsored by Migration Cover.

Richard was among the five winners, taking out the Community Outreach Award.
A director of Pacific Legal Ltd, he won the award for his dedication to supporting 

and representing people unlawfully in New Zealand.
In particular, Richard has represented many clients from Pacific communities who 

often lack resources and present complicated issues, the judges noted. ▪

Lower Hutt lawyer awarded

Richard Small speaking after having just received his award.

On the move
on registered design rights and copyright. John 
is a member of the mechanical and electrical 
patents team in Baldwins’ Auckland office. Spe-
cialising in patents and registered designs, John 
has worked on drafting patent specifications and 
prosecuting applications for inventions covering 
rocket engines, wireless power transfer and 
computer systems. John won the NZIPA’s Coun-
cil Prize for overall outstanding performance 
in the patent attorney examinations in 2014. 
Ben and John are not registered lawyers. Lucy 
joined Baldwins in 2012 after graduating with 
an LLB and BSc from Victoria University. As 
a trade mark and brand protection specialist, 
Lucy advises local and international clients on 
all aspects of trade mark and related intellectual 
property law.

Vocus Communications (ASX:VOC) has 
appointed Katie bhreatnach as its Corporate 
Counsel for New Zealand. Vocus is a trans-Tas-
man provider of data, voice and internet for 

Ben Halberg

Lucy Hopman Pip Newland

Dr John Foulkes

Welcome to 
the profession

The New Zealand Law 
Society welcomes the 

following recently 
admitted lawyers to the 

profession:

Hamilton
Leah Rose Caddigan

Queenstown
Samuel Mark Buchan

Dunedin
Emma Christine Ackram

Rebecca Mutiara Ailsa Barton
Kelsey May Maree Brown

Cerridwen Elizabeth Bulow
Charlotte Dawn Carr

Campbell Francis Hodgson
Katherine Louise Saxton
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John Verry has retired 
from lawyering in 
New Zealand only 
to take up an unpaid 
legal advisor role in 
the Solomon Islands.

Mr Verry left Dun-
edin on 21 August 

for a 12-month Volunteer Service Abroad 
assignment as legal adviser to the Honi-
ara City Council in Guadalcanal.

In this role Mr Verry will focus on 
building legal capacity through men-
toring and coaching council employ-
ees. Projects he will be involved in are 
reviewing and updating the local city 
ordinances, including ensuring the Local 
Building Ordinances are aligned to the 
National Building Code; enforcement 
and court cases with an emphasis on 
alternative dispute resolution.

Having recently returned from six 

Volunteer 
legal work in 
Guadalcanal

Masterton law firm Logan Gold Walsh and 
Lower Hutt firm Gibson Sheat have merged. 
The new firm is known as Gibson Sheat. Each 
practice had a long history in its local commu-
nity. Logan Gold Walsh has a 100-year history 
in the Wairarapa, and Gibson Sheat has been 
serving the Wellington and Hutt Valley region 
for around 96 years. Before the merger, the two 
firms already had a close working relationship. 
Each had staff members that previously worked 
in the other firm, and many staff had worked 
collaboratively over a period of time.

Simpson Grierson won the Positive Inclusion 
Award at the 2015 Diversity Awards, presented in 
Auckland on 26 August. The awards are organ-
ised by the Equal Employment Opportunities 
Trust. Simpson Grierson gained its victory for 
the work the firm has done developing its Pride 
Network over the last year. “Clients really care 
about diversity and it has been amazing to work 
with them to build this community of supporters 
for rainbow diversity,” says Simpson Grierson 
partner Heather Ash, who heads the firm’s 
diversity committee.

Law firm news

months in Melakka where he was 
researching Sharia in the West (Leiden 
University), Mr Verry is looking forward 
to the challenge of making a contribution 
to the ongoing development of the rule 
of law within the Honiara City Council, 
while having the opportunity to enjoy 
the Pacific Island lifestyle.

Mr Verry has an LLB from Otago Uni-
versity and an LLM from the Univer-
sity of New England, having initially 
graduated from Monash University 

(Melbourne) then obtained a Master of 
Education (Guidance and Counselling) 
from Canterbury University.

Mr Verry has long local government 
legal experience, having been Manager 
Legal at the (then) Rodney District Coun-
cil and more recently in-house coun-
sel at the Far North District Council. 
In between he was Manager Strategic 
Employee Relations at the Department 
of Ageing, Disability and Home Care in 
New South Wales. ▪

FIRM CENTRAL

THE CLOUD-BASED LEGAL 
PRACTICE MANAGEMENT TOOL 
DESIGNED FOR THE WAY YOU PRACTICE.

Award winning practice management 
solution, Firm Central, used by thousands 
of small legal practices in the United 
States, is now available in New Zealand. 

Firm Central simplifies your workday 
by providing a single online location to 
access a wealth of features designed to 
make it even more efficient to manage 
your practice and perform client work.

Adapted for New Zealand sole 
practitioners, small law firms and 
Barristers, Firm Central uniquely 
combines integration with New Zealand 
developed Infinitylaw time and billing 
software, Westlaw NZ legal research and 
forms & precedents, and other essential 
legal practice tools. 

Ready to discuss how Firm Central can work for your practice? 

 
 Launched

September 1st

        2015

Contact your Thomson Reuters Account Manager or email marketingNZ@thomsonreuters.com
For more information visit www.thomsonreuters.co.nz/firmcentral
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ACC review
I was very interested to read the article by 
Lynda Hagen in LawTalk 871 (14 August 
2015, page 40).

I had been aware of the decision to shelve 
the proposed new appeal tribunal, in favour 
of wider consultation with stakeholders. I 
think that was a very wise decision of the 
two ministers [ACC Minister Nicky Kaye 
and Justice Minister Amy Adams].

Over quite some years, I have done quite 
a bit of ACC review work, not because I 
have particularly sought it out, but rather 
most lawyers in private practice regard 
it as being uneconomic, time consuming 
and specialist in nature. I can understand 
that thinking, especially with legal aid rates 
being as they are. I suspect that a lot of other 
lawyers in the Community Law Service are 
likewise called on.

In a lot of ways I feel somewhat like a 
social worker in doing this advocacy, a 
comment John Millar himself made on 
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While those familiar with working 
through disputes with Inland Revenue 
may be aware of the opportunity for a 
facilitated conference, many will not.

Facilitation of tax disputes confer-
ences was introduced five years ago. It 
is a form of Alternative Dispute Resolution (ADR) and its 
introduction followed discussions with the New Zealand 
Law Society and the New Zealand Institute of Chartered 
Accountants on their joint submission to the Minister of 
Revenue recommending reforms to the disputes resolution 
and challenge procedures.  

New Zealand’s disputes process, unlike most overseas 
tax jurisdictions, takes place pre assessment; ie before 
Inland Revenue makes any amendment to a taxpayer’s 
self-assessment. 

Facilitated conferences occur in the middle of the dis-
putes process, after an initial formal exchange of infor-
mation between the parties through a notice of proposed 
adjustment and a notice of response, and before the final 
formal exchange of information through statements of 

National Radio when speaking of his role.
The “system” is, in my view, definitely 

“skewed” in favour of ACC, who, of course, 
has the financial resources to fund medi-
cal specialists to do reports on claimants 
and, undoubtedly, to instruct lawyers in 
the appeal process. The reality faced by a 
claimant, who almost invariably has low 
financial means, is very different. I can 
understand why so many are frustrated 
by the process and opt out of taking appeals.

It would be interesting to know what 
the late Sir Owen Woodhouse would make 
of all of this now.

I would be most interested in partici-
pating in the proposed conference that is 
mooted in the article. ▪

David Sparks
Whakatane

Five years on 
for facilitated 
conferences
By Karen Whitiskie

position which ultimately defines the dis-
pute between the parties. 

At this stage, the dispute will be reviewed 
(on the papers) by Inland Revenue’s Disputes 
Review Unit, which is independent and sep-
arate from others involved in the dispute. 

Facilitated conferences are open to all 
in the disputes process. It provides an 
opportunity to try and resolve differences 
in the understanding of the facts, the law 
and the arguments being put forward by 
both parties through the involvement of 
an independent internal facilitator. 

The facilitator does not have any formal 
decision-making powers but works with 
the parties to seek resolution. If appropri-
ate, the facilitator can assist the parties to 
hold settlement discussions but this will be 
separate from any facilitated conference.

Five years on, over 500 facilitated confer-
ences have been held, with over half that 
number occurring in the last two years. 
Around 55% of all facilitated conferences 
achieved resolution of the dispute. 

Conference facilitators are senior, expe-
rienced Inland Revenue officers who have 
had no prior involvement with the dispute 
and who, as such, will generally be from 
another regional office and/or business area. 
Training for facilitators is provided by the 
Arbitrators and Mediators Institute of New 
Zealand Inc (AMINZ). Inland Revenue has 
a pool of 40 to 50 trained facilitators.

Karen Whitiskie

New Zealand is not the 
only country to adopt the 
use of independent internal 
facilitators as a form of ADR. 
Since the introduction in 
New Zealand, both Australia 
and the United Kingdom 
revenue authorities have 
piloted similar approaches in 
dealing with targeted areas 
of disputes before making 
it more generally available.

Inland Revenue remains 
committed to facilitated 
conferences and the ben-
efit they can provide to all 
involved. To provide greater 
external assurance as to the 
expertise of the facilitators 
used, Inland Revenue is 
now moving to accredit 
its facilitators with AMINZ. 

In addition, to assist 
people with a broader under-
standing of the disputes 
process, Inland Revenue is 
updating the information on 
its website and will be pro-
ducing a short video on the 
process and how it works. ▪

Karen Whitiskie is Inland Rev-
enue’s Director of Litigation.
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Vicarious trauma or secondary traumatic 
stress is a concept that many in the helping 
professions have little awareness of and is 
seldom spoken about.

That summary of facts that you sud-
denly find yourself thinking about when 
you are home alone; those crime scene 
photographs that you can still picture in 
your mind; the recurring soundtrack of a 
particular court case; feeling emotionally 
drained after interviewing a distressed 
client or hearing details of child abuse in 
the Family Court; wanting to avoid particu-
lar cases or clients or avoiding going into 
too much detail; being overly cautious and 
protective of your own children; needing 
that extra glass of wine or shot of whisky 
at the end of a hard day; being more irri-
table and impatient at home – do these 
experiences sound familiar?

These are all experiences that are con-
sistent with vicarious trauma and they can 
have an insidious effect. Forensic psychia-
trists have described the examples above 
from their own practice but it is likely that 
those in the legal profession would have 
similar experiences.

The concepts of vicarious trauma and 
secondary traumatic stress were first 
described around 25 years ago by Pearl-
man and McCann and reflect the cumula-
tive effects of exposure to the trauma and 
suffering of others.

They noted that those working with cli-
ents who have experienced trauma may 
develop painful images and emotions asso-
ciated with their clients’ traumatic memo-
ries and incorporate these memories into 
their own memory systems. As a result, 
they may find themselves experiencing 
symptoms including intrusive thoughts 
or images and painful emotional reactions.

They also suggested that secondary 
exposure to trauma might disrupt cognitive 
schemas related to fundamental psycho-
logical needs including safety, trust, power, 
esteem and intimacy.

research
There has been research on the effects of 
this in a range of helping professionals 
including emergency responders, domes-
tic violence counselors, funeral directors, 
child protection workers, forensic scientists, 
lawyers and judges.

Of relevance to the legal profession, Levin 
and Greisberg (Pace Law Review 2003) sur-
veyed three different groups in New York 
– attorneys working with victims of domes-
tic violence and with criminal defendants; 
mental health workers and social services 
workers.

They found that the attorneys demon-
strated higher levels of secondary traumatic 
stress and burnout than the other groups, 
with higher levels of intrusive recollec-
tion of traumatic material, avoidance of 
reminders of the material and difficulties 
with sleep, irritability and concentration.

Vrklevski and Franklin (Traumatology 
2008) studied vicarious trauma in the 
Australian legal profession, comparing 
the impact on criminal and non-criminal 
solicitors using a number of number of 
rating scales.

They found that the level of vicarious 
trauma in criminal lawyers was higher 
with higher levels of subjective distress, 
depression, stress and cognitive changes 
in relation to safety and intimacy. Higher 
levels of avoidance, intrusions and hyper-
vigilance were also noted.

Jaffe et al (Juvenile and Family Court 
Journal Fall 2003) surveyed symptoms of 
vicarious trauma in 105 judges from across 
the United States.

They found that the majority of judges 
reported at least one symptom that they 
identified as a work-related vicarious 
trauma experience, including anger, anx-
iety, flashbacks, loss of faith in humanity, 
lack of empathy and a sense of isolation 
from others.

Female judges reported more symptoms, 

as did judges with seven or more years of 
experience. The authors noted the need for 
greater awareness and support for judges.

better care
Of interest, there does now appear to be 
greater awareness of this issue in the wider 
legal community with an article on vicar-
ious trauma being the cover story for the 
Canadian Lawyer magazine in February 
2015.

A number of international associations 
and journals for legal professionals have 
published articles describing the concept 
of vicarious trauma and urging better self 
care for legal professionals, including the 
New Zealand Law Society with the Prac-
tising Well initiative.

There is also increasing organisational 
awareness of the need to address this 
issue to protect employees’ health and 
well-being.

The Age newspaper in Melbourne, Aus-
tralia, has recently reported upon the topic 
of judges being at risk of being trauma-
tised by serious criminal cases. One judge 
described having been able to “compart-
mentalise” his work in the past but had 
recently found things “seeping through 
the compartments” – a good description 
of vicarious trauma.

County Court of Victoria Chief Judge 
Rozenes commented upon this in the 
court’s Annual Report. “Judges, because 
of the way they work and the company they 
keep, become isolated, lonely and immersed 
and enmeshed with their work, which as 
you all know is complex and difficult, oner-
ous and troubling at times,” Chief Judge 
Rozenes wrote. “Twenty years ago this 
conversation would not have been taking 
place. I encourage all judicial officers to 
have it now.”

In response to this issue the County Court 
of Victoria has initiated the Supporting 
Judicial Resilience Program, an initiative 
designed to debrief judges and provide 

Vicarious trauma — 
the quiet intruder
By Dr Helen Austin

Dr Helen Austin

Practising Well
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one-to-one support to manage stress, with 
20 judges having volunteered to participate.

recognition needed
The effect of repeated exposure to trauma 
and human distress needs to be recognised 
and can be a significant contributor to stress 
and burnout, common experiences in both 
the medical and legal professions.

These problems can impact upon prac-
tice, and can adversely affect relationships 
with colleagues, clients, partners and fam-
ilies. Maladaptive ways of dealing with 
stress can lead to further difficulties, with 
drug and alcohol abuse being a common 
coping mechanism.

Barriers to recognising or addressing 
these issues include beliefs that keeping a 
professional distance will be protective and 
also that as a professional one is expected 
to be able to handle it or else be seen as 
weak. Issues around privacy, stigma and 
confidentiality are also important barriers.

The technique of compartmentalising or 
boxing things off is frequently described but 
over time this technique may break down 
and suppressing emotions and reactions 
may take its toll in other ways.

There are a number of strategies that are 
thought to be able to reduce the impact 
of exposure to trauma and other work 
stressors, including the elusive work/life 
balance and various self-care strategies. 
One of the most effective tools is regular 
supervision, a practice that is well recog-
nised in a number of helping professions, 
but is under utilised in the medical and 
legal professions.

Supervision involves meeting on a regular 
basis with a suitably qualified professional. 
This provides a confidential space in which 
to reflect and to explore issues within the 
workplace and the impact that they may be 
having both professionally and personally.

A willingness to consider one’s vulner-
abilities should be seen as a strength not 
a weakness and can translate into more 
effective, balanced and compassionate 
practice. ▪

Dr Helen Austin is a consultant forensic psy-
chiatrist. Over her 10 years of practice in this 

area, she has developed an interest in the effects 
of exposure to traumatic material in the occu-
pational setting and the associated concepts 
of burnout and resilience. She has conducted 
research in this area and has spoken at con-
ferences and courses on this topic. She runs a 
service named MindFix New Zealand Limited 
(www.mindfix.co.nz) and is now offering one-to-
one supervision and support to professionals in 
a confidential setting with flexible appointment 
times. She is also available to provide small 
group workshops or seminars on this topic on 
request.
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Since the late 1990s, information technology has been 
radically changing the law and the legal profession, in the 
same way as it is changing almost every aspect of our lives.

New legal issues are raised, such as electronic contracts, 
online privacy and internet fraud. Information technology 
also affects how the legal sector operates, giving rise to 
new phenomena like e-discovery, virtual law firms and 
online dispute resolution.

While such changes are by no means insubstantial, they 
are not revolutionary. For example, the legal doctrines 
regarding contracts written on paper can be applied to 
contracts concluded through emails; e-discovery is simply 
an extension of the traditional discovery process through 
information systems.

However, in the recent couple of years, machine learning, 
a new approach for computer programming, has taken 
the world of technology by storm.

Machine learning algorithms are now used in scientific 
research, education, health care, retail, social media, and 
the list goes on. Yet many technology experts predict that 
this is only the beginning.

There seems to be little question that machine learning 
will be applied to the legal sector. It is likely to fundamen-
tally change the legal landscape.

What is machine learning?
When computers were first invented in the 1950s, it was 
believed by some futurists that human-level artificial 
intelligence (AI) would appear in 25 years.

As it turned out, this prediction was overly optimistic. 
While computers are very good at solving complex but 
strictly defined problems, they are hopeless when facing 
cognitive tasks which are very easy for humans, such as 
spotting a coffee mug in a picture or answering a simple 
question based on a short news story.

The breakthrough came in 2011. Armed with 200 million 
pages of information (including the full text of Wikipedia), 
a supercomputer designed by IBM – Watson – handsomely 
beat past human champions in the quiz show Jeopardy! on 
live TV. During the competition, after receiving a question 
posed in natural language, Watson would then search the 
pre-loaded information database and present the answer, 
also in natural language.

The reason why Watson is so smart is because it is fitted 
with machine learning technologies. In essence, machine 
learning involves mathematical model-based algorithms 

Machine learning 
and the future of law
By Benjamin Liu

for computers to study patterns in data to 
make predictions.

In fact, the theory behind machine learn-
ing is not new. It was first discussed by aca-
demic researchers a few decades ago. But 
because of the availability of large amounts 
of data and enormous computing power 
we have today, computer scientists are 
now able to turn the theory into practice.

The machine learning approach adopted 
by Watson is called supervised learning. 
Under this approach, a computer program 
will first be given a labelled dataset (eg, a 
bunch of questions and the correspond-
ing answers). The program will analyse the 
dataset and figure out the patterns which 
best describe the relationship between the 
questions and answers.

After the program is “trained”, it can 
answer new questions, relying on the infor-
mation (eg, Wikipedia) and the identified 
patterns.

Watson can be used to address more 
important questions than competing in 
quiz shows. In fact, Watson is already 
helping doctors to diagnose lung cancer 
with a 90% success rate, compared to 50% 
for human doctors.

Early this year, a group of students 
at the University of Toronto designed a 
computer program called Ross. By taking 
full advantage of Watson’s super learning 
power, Ross is able to answer specific legal 
questions, in contrast to other legal search 
programs which would simply return a list 
of documents.

What Watson has achieved is nothing 
short of amazing. But it still requires human 
intervention. A sufficiently large dataset has 
to be labelled to train the computer, which 
is why this approach is called supervised 
learning.

In contrast, an even more promising 
approach is the so-called “unsupervised 
learning”. In 2011, a group of scientists from 
Stanford University and Google uploaded 
10 million pictures taken from YouTube 
videos to a computer network consisting 
of 1,000 computers. After three days of 
digesting, without ever being told what a 
cat was, the network started to recognise 
cats, and other features such as human 
faces and human bodies.

With the unsupervised learning programs 
becoming more and more powerful and 
sophisticated, it might not be a far stretch 
to imagine that some day we may have a 
computer program which is able to answer 
almost every question of law after it has 

Benjamin Liu

❝machine 
learning ... 
is likely to 

fundamentally 
change the 

legal landscape
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absorbed massive amounts of data such 
as all the statutes, judgments and journal 
articles ever written on common law.

Algorithmic trading
Unlike normal programs, computers with 
machine learning algorithms do things in 
ways which have not been envisaged by 
the programmers at all. This could lead to 
new and challenging legal issues.

For example, unknown to most retail 
investors, nowadays the majority of all 
securities transactions are done by trad-
ing algorithms with little or no human 
involvement. Based on a wide range of data 
such as timing, price, volume, volatility, 
news releases, internet chatters etc, these 
algorithms decide whether to buy or sell a 
certain stock. In fact, they are considered 
to be the reason behind two highly pub-
licised events.

In 2011, Dan Mirvish, an American film-
maker and author, discovered that after 
Anne Hathaway (the famous Hollywood 
actress) hosted the Oscars, the share price 
of Berkshire Hathaway (founded and led by 
Warren Buffet) went up. His guess was that 
automated trading algorithms picked up 
the chatter on the internet about “Hatha-
way”, and decided to buy the Berkshire 
Hathaway shares.

While Mirvish’s “Hathaway effect” theory 
is light-hearted (yet plausible), the stock 
market crash in 2010 was much more serious. 
On May 6, 2010, within less than an hour, 
stock indexes, such as the S&P 500, collapsed 

and then miraculously bounced back.
During this period, the share prices of 

major corporations swung wildly: the price 
of Apple shares shot up to over US$100,000, 
while Accenture (the global consultant 
giant) dropped to one cent. A human trader 
would not sell Accenture shares at this 
price; only a computer with no common 
sense would do such things.

Difficult issues
Algorithmic trading raises difficult issues for 
securities market regulators. For example, 
if a human trader places a buy order with 
intent to cancel the order before it is filled 
(such strategy being called “spoofing”), he 
or she will be criminally liable.

However, if a machine places and then 
cancels a buy order, how do we decide 
whether the machine has an “intent” to 
cancel the order before it is filled? Does a 
machine even have an “intent”? And lastly, 
assuming that we can identify the intent of 
a machine, should the intent be attributed 
to a human being? There is no easy answer.

The key feature of machine learning is 
that computers can identify and apply new 
ways to address a task. The programmer 
who designed the relevant algorithms may 
have no idea that the algorithm can figure 
out the strategy of spoofing.

Conclusion
We are entering into the era of cognitive 
systems. Computer scientists are now 
building machines with “artificial general 

intelligence”, meaning they can learn and 
become an expert in any field, just like a 
human being.

Shane Legg, a New Zealander who 
co-founded DeepMind Technologies and 
sold it to Google for US$400m, expects 
that human level AI could be reached in 
the early 2020s.

The future of cognitive technologies 
is mind-blowing and somewhat scary. 
Perhaps we should start thinking about 
whether there should be a general legal 
framework for the developments and uses 
of AI.

In particular, a question for the legal pro-
fession is whether we should set limits to 
the application of AI in law.

In many fields, AI will certainly benefit 
humanity. Self-driving cars are much safer 
than cars driven by humans, and a robot 
surgeon can far outperform a human doctor.

However, the law seems to be differ-
ent. While there should be no harm to let 
machines give free legal advice to people 
who cannot afford a lawyer, it is altogether 
a different matter if we allow a machine to 
decide a case. Arguably, it is a basic human 
right to have his or her fate decided by 
fellow human beings, not a machine. ▪

benjamin Liu is a commercial law lecturer at 
Auckland University. His research interests 
include securities law, financial derivatives and 
information technology and law. He is qualified in 
New Zealand and England and Wales (although 
not currently practising).
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New Zealand is moving in a direction where 
a Bill of Rights with greater legal capacity is 
required, according to Sir Geoffrey Palmer.

Sir Geoffrey was addressing the New Zea-
land Bar Association at an event to mark the 
25th anniversary of the New Zealand Bill of 
Rights Act 1990. The event was held on 20 
August at Russell McVeagh in Wellington.

It would, Sir Geoffrey said, be safe enough 
now to make what he described as “the mild 
version” of the Bill of Rights supreme law.

It can be inferred from the “relatively con-
servative interpretations” that the courts 
have given the Bill that the system of gov-
ernment and the body politic will not be 
unduly disturbed by such a development.

“A Bill of Rights that lacks judicial force 
over time can easily become whittled away 
by Parliament by this piece of legislation 
then that.

“Such a Bill of Rights will, over time, lose 
its force and effect and became a sort of 
public relations document rather than 
an instrument that confers real rights on 
people and limits the power of government.

“Concentration of power in one body is 
not constitutionally congenial,” Sir Geof-
frey said.

The long-term reasons for making the Bill 
of Rights supreme law can be briefly stated.

“Despite the introduction of MMP, New 
Zealand still lacks the necessary checks and 
balances on the use of public power that it 
lacked in 1984. A unicameral legislature is 
capable of breaching human rights and has 
done so since the Bill of Rights was passed.

“The Parliament does not rigorously 
analyse human rights issues and lacks 

the institutional mechanisms for doing so.

Constitutional law too thin
“Our constitutional law is too thin and the 
flexibility of the public law system knows 
no limits. This sets up a situation where 
‘The death of democracy is not likely to be 
an assassination from ambush. It will be a 
slow extinction from apathy, indifference, 
and undernourishment’1.”

Sir Geoffrey said he was “somewhat crit-
ical” of the failure of the courts to develop 
the Bill of Rights jurisprudence more com-
prehensively over the past 25 years.

“Nevertheless, the whole idea is not so 
legally foreign as once it was. There exist 
many reported cases on the Bill, several 
significant legal texts and an extensive 
periodical literature.

“But the Bill has not had as Professor 
Claudia Geiringer accurately observes, a 
‘transformative effect’.”2

The recent decision (July this year) of 
Justice Heath – making the first judicial 
declaration of inconsistency under the Bill 
of Rights – “is both notable and welcome,” 
Sir Geoffrey said.

“It has taken until 2015, 25 years after 
the Bill’s enactment before a Judge of the 
High Court of New Zealand made a formal 
declaration of inconsistency. Justice Heath 
issued a declaration of inconsistency with 
the Bill of Rights concerning an Act of Par-
liament it passed in 2010 imposing a blanket 
ban on prisoners voting in parliamentary 
elections.

“It could not be saved by s 5 of the 
Bill of Rights Act. The measure was not 

‘demonstrably justified in a free and dem-
ocratic society’.”3

The government made no public response 
to the decision at the time, although it had 
argued forcefully in court against such a 
declaration being made, Sir Geoffrey noted.

“The Attorney-General submitted the 
court had no jurisdiction to make a dec-
laration of inconsistency in a case where its 
interpretive function is not engaged. There 
had been no cases in which a declaration 
was sought as the sole remedy.

“Furthermore, as Justice Heath points out 
in his judgment, although the issues had 
been discussed in a number of appellate 
judgments no declaration had every been 
made and only one New Zealand Judge 
has ever stated, in dissent, that he would 
have made one.

“It will be interesting to see if the Crown 
appeals,” Sir Geoffrey said, noting that some 
days after the judgment, the Minister of 
Justice Amy Adams said the Government 
was studying the judgment.4

Application resisted
“I have been impressed over the years with 
the vigour with which the Crown’s legal 
advisers have resisted application of the 
Bill of Rights by the courts.

“They give up territory very reluctantly 
and it is of concern that they should be so 
determined in respect to a statute that is 
designed to curb the power of Government 
and see that human rights in New Zealand 
are protected.

“If the Crown does not appeal it will also 
be interesting to see whether legislation 
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is introduced to remedy the situation and 
revert to a more liberal regime in respect 
to prisoner voting.

“A declaration does not change the law. 
It does not disturb either the executive or 
parliament. It may influence public opinion 
but not in a way that is politically signif-
icant. It may be different if there were a 
series of such declarations, although that 
prospect does not seem likely.

“The relative lack of media attention on 
the decision raises a further thought. Per-
haps the public is not as resistant to judicial 
power as often is thought in New Zealand.

“How different would the public reaction 
have been had the court had the power to 
strike the provision down? Would the sky 

have fallen in? I doubt it,” Sir Geoffrey said.
He saw Justice Heath’s decision as “desir-

able progress, but insufficient to deal with 
the issues I have outlined”.5

Systematic examination
As well as making the Bill of Rights supreme 
law, Sir Geoffrey suggested that “some 
mechanism for systematic parliamentary 
examination should also be considered.

“The Parliament does not pay sufficient 
attention to the reports that are tabled. 
There are occasions when the reports are 
not even referred to in debate.

“The conclusion that flows … is that bills 
that breach the Bill of Rights is no big deal 
so far as the Parliament is concerned. It is 
not a matter of great moment and handled 
in a rather casual way.

“One would have thought that derogation 
from legal human rights standards should 
be regarded as a serious step not taken 
lightly. Such does not appear to be the case.

“The Bill of Rights in New Zealand has 
made a difference.

“Officials and ministers in the prepara-
tion of legislation do strive to avoid pro-
visions that will offend the Bill of Rights. 
Much effort goes into this process with the 

executive during the design of legislation.
“How many objectionable proposals have 

been sunk as a result is impossible to tell. 
My conclusion is that the section 7 process 
coupled with the court decisions have not 
made a sufficient difference to accomplish 
the vision that propelled the Bill of Rights,” 
Sir Geoffrey said. ▪

1 Robert Maynard Hutchins Dean of the 
Yale Law School, then the Chancellor of 
the University of Chicago said this in 1954: 
Antony Jay (ed) The Oxford Dictionary of 
Political Quotations (Oxford University Press, 
Oxford, 1996)186.

2 Claudia Geiringer “Inaugural Lecture: Mr. 
Bulwark and the Protection of Human 
Rights” (2014) 45 VUWLR 367 at 385.

3 Taylor v Attorney-General [2015] NZHC 1706, 
24 July 2015, per Heath J.

4 Imran Ali “Lawyer’s bid for prisoners to 
vote” Northern Advocate, 5 August 2015. An 
editorial said that the Government should 
act on the ruling and change the law: The 
Press, 27 July 2015, p.10.

5 For a wider range of constitutional 
arguments than can be presented here 
see Geoffrey Palmer “ The Bill of Rights 
after Twenty-One Years: The New Zealand 
Constitutional Caravan moves on?” (2013) 11 
NZJPL 257.
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At a massive 1,135 pages, this new book on 
environmental law in New Zealand rivals exist-
ing publications in content and size. The book 
includes recent cases decided in 2015, and 
also covers the classic cases for environmental 
and resource management in New Zealand 
such as the High Court case of Aoraki Water 
Trust v Meridian Energy Ltd [2005] 2 NZLR 268, 
[2005] NZRMA 251.

The purpose of the book is all-encompass-
ing. It aims to explore any angle of environ-
mental law from the science behind it to the 
perceptions held by society which determine 
what is good and bad in respect of an environment habitat, as well as 
what should and should not happen. The text is aimed at the resource 
management practitioner along with those wanting to know more about 
the various facets of environmental law in the international and New 
Zealand contexts.

Divided into 19 chapters, it moves from general topics – such as the 
definition of the nature and boundaries of environmental law, and the 
relevance of international environmental law for domestic law – into more 
specific and relevant New Zealand issues such as the Treaty of Waitangi 
and Māori law in environmental law, water management and heritage 
protection. It ends with the issues of compliance and enforcement.

The range of topics covered is very comprehensive and little-explored 
topics such as the doctrine of waste and the role that human rights play 
in achieving environment justice and people’s rights in accessing a clean 
environment are examined (among others). Some of the more general 
topics contained in the beginning chapters have not been examined in 
the context of New Zealand environmental law in previous books on 
this area of law.

easy to locate
At the start of each chapter is a contents list which shows what each 
section of the chapter covers and the page number that each section 
starts on. It is easy to locate information and the chapters are structured 
in such a way that each concept used is explained clearly and in easy to 
understand terms.

The chapter then moves on to explain the basic principles of each 
topic before moving on to discuss more complex concepts. Each chapter 
essentially tells a story revolving around the issue which is focused on. 
This approach makes the book easy to read and understand – even though 
you may get sore arms from the weight of the book while holding it!

Essential New 
Zealand Employment 
Legislation, 4th edition
This has been selected with 
the objective of bringing 
together key employment 
legislation which will be 
encountered by lawyers. 

All legislative changes up to 1 May 2015 have 
been included. CCH New Zealand Ltd, May 2015, 
978-1-775470-66-3, 1,019 pages, paperback and 
e-book, $110 (GST and p&h excluded). ▪

Termination of 
Employment: A Best 
Practice Guide, 2nd 
edition
By Peter Kiely
Aimed at employers, HR 
management, legal and 
business advisers, this 

aims to provide best practice for managing 
the various types of employment termination 
and ensuring that policies and procedures are 
adopted to ensure the law is complied with. 
Employment lawyer Peter Kiely provides case 
examples of both good and bad practice in 
various scenarios. CCH New Zealand Ltd, August 
2015, 978-0-864759-99-3, 424 pages, paperback, 
$110 (GST and p&h excluded). ▪

Environmental Law
in New Zealand

GENERAL EDITORS
Peter Salmon

David Grinlinton

Contents
 
1 Study of the Constitution
2 Sources of the Constitution
3 Establishment of British Rule
4 Treaty of Waitangi
5 Development of the Constitution
6 “Unwritten” Constitution 
7 Rule of Law
8 Separation of Powers
9 Conventions of the Constitution
10 Civil, Political and Human Rights
11 Parliament
12 Officers of Parliament
13 Parliamentary Privilege
14 Foundations of the Constitution
15 Parliamentary Sovereignty
16 Constitutional Entrenchment
17 The Crown
18 Royal Prerogative
19 Reserve Powers of the Crown
20 The Executive
21 The Courts
22 Judicial Review
23 Illegality
24 Unreasonableness
25 Procedural Impropriety
26 Delegated Legislation
27 Public Law Remedies
28 Bill of Rights
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Termination of Employment
A Best Practice Guide

Edition 2

Edition 4

Essential New Zealand

Employment Legislation

New booksEnvironmental Law in 
New Zealand
P E T E R S A L M O N A N D D AV I D  G R I N L I N TO N 
G E N E R A L E D I TO R S

The indexes located at the back of the book are easy to 
use and have been separated out into statutes and regu-
lations, table of cases and a subject index. Each index is 
ordered alphabetically and contains the location in the text 
where the statute, regulation, case or subject is referred to.

I like this book. It explores issues that are not immediately 
apparent as being connected directly to environmental 
law in New Zealand. It is a welcome addition through its 
differing approach to a well-established and documented 
area of law.

Environmental Law in New Zealand, Thomson Reuters 
New Zealand Ltd, June 2015, 978-0-864729-03-3, 1,135 pages, 
paperback and e-book, $205 (GST and p&h excluded). ▪

Jo-Anne Cook-munro is currently on a study break learning 
about the complexities of employment, contract and sports law. 
Jo specialises in environmental and resource management law 
as well as water rights and allocation, local government and 
energy issues.

Reviewed by Jo-Anne Cook-Munro
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As Professor Elliffe observes – and despite 
what a few politicians seem to think – there 
is no such thing as “international tax”. This 
excellent book deals in depth with the 
New Zealand rules on international and 
crossborder taxation, and also provides 
a broad review of international taxation 
principles. There have been a few, now fairly 
old, attempts to describe aspects of our 
international taxation landscape, but none 
as comprehensive and accessible as this.

Since at least 1891, when income tax 
was first introduced on “income derived 
or received in New Zealand” by the Land 
and Income Assessment Act 1891, New Zea-
land individuals and companies, and persons 
doing business with New Zealand, had to 
concern themselves with the relationship 
between New Zealand’s tax regimes and the 
tax regimes of other countries. As interna-
tional trade grew following World War I, 
nations discovered that they would need to 
work together to ensure that the appropriate 
amount of domestic revenue was collected 
while at the same time ensuring that the suf-
focating effect of significant double taxation 
did not occur. In the last hundred years, the 
world has seen an explosion of trade and 
cross-border investment activity. This has 
been facilitated very significantly by double 
tax treaty networks as well as specific domes-
tic statutory provisions which, for example, 
exempt from income tax certain dividends 
received from offshore, or allow a credit for 
taxes of a similar kind paid elsewhere.

The recent base erosion and profit shift-
ing (BEPS) work being undertaken by the 
OECD (sparked by the perception that many 
larger multinationals were not paying their 
“fair share” of taxes anywhere in the world) 
represents a further development in this 
process of international concern for taxa-
tion. Nations are beginning to take collec-
tive action at the political level to improve 
international tax co-operation to counter 

International and Cross-Border 
Taxation in New Zealand
B Y C R A I G  E L L I F F E

Reviewed by Neil Russ
International and Cross-Border 
Taxation in New Zealand

Craig Elliffe

Legal Information

Continued on next page...

international tax avoidance and evasion. 
At the same time they are looking out for 
their own interests in terms of international 
tax competitiveness.

Valuable contribution
Craig Elliffe has made a very valuable con-
tribution to New Zealand by helping aca-
demics, students and tax practitioners (both 
the legal and the accounting kind) with an 
interest in international and cross-border 
taxation understand the key principles and to 
access in a practical way the detail of our law 
and what it might mean for clients. Professor 
Elliffe is ideally qualified and experienced to 
guide students and senior practitioners alike 
through the domestic and international land-
scape. As a result of his time at the coalface 
as a partner in a major accounting firm, and 
subsequently as a partner in a leading law 
firm, Professor Elliffe is probably unique in 
New Zealand in having the combination of 
real-life private-sector experience and the 
academic skills to produce a comprehensive, 
usable text book on this topic.

Using clear diagrams and flow charts, 
Professor Elliffe has organised his work 
into seven chapters.

The first chapter sets the scene with 
an introduction to general principles of 
international tax and New Zealand’s his-
tory in this area. It then divides into three 
broad areas, discussing: first, the taxation 
of New Zealand residents and their overseas 
investments; secondly, non-residents and 
the consequences of investment in New 

Zealand; and thirdly, 
New Zealand’s interna-
tional tax treaties and other major regimes 
which deal with profit and interest allo-
cation. There is a discussion of such fun-
damental (and surprising) things as what 
“New Zealand” is, through to the details 
of non-resident contractors’ withholding 
tax, and ending (topically and fittingly) 
with how to reduce transfer-pricing risks 
by obtaining an advanced price agreement 
under the binding ruling regime.

By any measure, this is a comprehensive 
treatment of international and cross-bor-
der taxation dealing not only with taxation 
provisions and case law in New Zealand but 
also with relevant cases and double taxation 
conventions which are matters of general 
international interest. Written in a clear 
style with plenty of examples to illustrate 
the points made, this book should be the 
first port of call for any academic or practi-
tioner endeavouring to come to grips with 
international taxation principles generally, 
and with New Zealand’s rules specifically.

As an example of the helpful, real-world 
approach offered by this book, there is a 
section on how to use a tax treaty. Professor 
Elliffe has included this section “because 
the temptation of any adviser or revenue 
official is to jump to the substantive provi-
sion in the DTA [double taxation agreement] 
and to seek immediately the answer in the 
DTA alone”. As he goes on to observe “it is 
incredibly important to resist this temptation 
because it may lead to the wrong, or at least 
an incomplete, answer”. Wise words indeed.

“Sharp end” issues
The book also tackles head on some of the 
difficult “sharp end” issues facing practi-
tioners and the Commissioner of Inland 
Revenue at the moment. These include the 
question of treaty abuse and the relation-
ship between a country’s domestic gen-
eral anti-avoidance rule and the specific 
language of double taxation agreements. 
The question as to primacy between the 
domestic general 

Neil Russ
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anti-avoidance rule and the terms of our 
double tax treaties (especially the older 
ones) is a vexed and complex one which 
raises real concerns and implications in 
day to day practice. One would not be 
surprised if, having considered the views 
on this point very carefully set out in the 
book, New Zealand took some measures to 
resolve the issues, at the legislative level.

One anticipates that Professor Elliffe 
might need to begin planning for the second 
edition of this book, to take into account any 

legislative response to the issue mentioned 
above, as well as such BEPS-initiated reforms 
anticipated for early 2016 as neutralising the 
effect of hybrid mismatch arrangements, 
strengthening CFC rules, limiting interest 
deductions and requiring disclosure of 
aggressive tax planning arrangements.

This is an easily accessible and valuable 
reference work. It should be on the bookshelf 
of every credible New Zealand tax practitioner 
and will almost certainly be an essential start-
ing point for students and academics alike 

who are looking for a clear and comprehensive 
exposition of New Zealand’s international and 
cross-border taxation framework.

The book is current as at 31 January 2015. 
International and Cross-Border Taxation in 
New Zealand, Thomson Reuters Ltd, June 2015, 
978-0-864728-99-9, 765 pages, paperback, $190 
(GST and p&h excluded). ▪

Neil russ is a partner with Buddle Findlay. He 
is convenor of the New Zealand Law Society’s 
Tax Law Committee.

Are you a Family Steward, a VIP, or per-
haps an Independent? If you’re a lawyer, 
the chances are you’re not a Mogul or an 
Innovator.

Authorised Financial Adviser Laetitia 
Peterson has published what has to be 
the first-ever book written for New Zea-
land lawyers on all the things they should 
consider when it comes to managing their 
own finances and planning for the future. 
Written in an easy-to-read style, this is a 
book which lawyers of any age in any part 
of the profession will derive value from.

The book is structured around a survey 
and interviews with 65 lawyers. There is 
no overall summary of their demographics 
and indications are that the 65 (of whom 61 
consented to personal interviews) are not a 
representative sample of the New Zealand 
legal profession (64% were male and over 
26% were from Christchurch, compared to 
53% and 9% in reality). However, while a 
statement that 15% of lawyers have no finan-
cial strategy needs to be taken in context of 
the sample, the lawyers’ views and stories 
drive a very helpful and informative discus-
sion of financial planning from a lawyer’s 
perspective. It’s essentially like listening in 

to an engaged 
and articulate 
fo c u s  g ro u p 
with helpful 
information and 
comments from 
the facilitator.

Returning to the Family Steward and VIP 
etc, Ms Peterson starts by looking at nine 
money personalities. From her discussions 
she found that a very high proportion of 
the lawyers identified as Family Stewards 
(“ensuring sufficient assets to provide for 
my family’s security and well-being”), 
VIPs (“having sufficient assets to enjoy a 
good lifestyle”) and Independents (want-
ing to attain and maintain financial free-
dom). Moguls (who seek power, influence 
and control) and Innovators (focused 
on leading-edge products and services) 
were absent.

From identification of your personality, 
the discussion moves to money-making 
decisions and financial literacy, includ-
ing just how much the group of law-
yers knew about KiwiSaver – with 61% 
of those surveyed contributing. Buying 
a family home and investing were the 

Legal Tender: Enduring 
Wealth Management for 
Busy Legal Professionals
B Y L A E T I T I A  P E T E R S O N

Reviewed by Geoff Adlam

dominant wealth-creating strategies of 
the lawyer group.

Ample reward
Any lawyer who uses the book to review 
their situation and financial behaviours 
will find ample reward. Inevitably it moves 
towards the endgame of any financial man-
agement: Retirement. Along the way there 
are many helpful insights and suggestions 
on things to consider when you’re trying 
to match a fulfilling lifestyle with prudent 
financial planning.

Ms Peterson’s fluid writing style leads 
easily from one topic to another. A good 
example of this comes in her introduction 
to the section on wealth management pro-
cesses: “After asking lawyers about their 
wealth strategies, the next logical ques-
tion had to be about execution. The proof, 
after all, is in the pudding, not the recipe. I 
wanted to determine the ideal process or 
level of personal involvement for lawyers 
in managing their wealth. Formulating a 
strategy is one issue. But the execution in 
implementing, monitoring and augmenting 
that strategy requires an ongoing level of 
focus and commitment.”

The book is not long and is very well 
structured. Diagrams and tables along with 
easy-to-follow headings make it very read-
able. I am sure that most lawyers will find 
it well worth reading.

Legal Tender: Enduring Wealth Manage-
ment for Busy Legal Professionals, The Pri-
vate Office, May 2015, 978-1-508753-0603, 183 
pages, paperback and e-book, US$9.99 (Kindle), 
US$12.99 (Amazon). ▪

Geoff Adlam is New Zealand Law Society Com-
munications Manager. He almost certainly is a 
Family Steward.
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Culture is like air; it’s everywhere and nowhere. Most of 
the time we are unaware of it but sometimes we become 
exquisitely aware of it. Recall, for example, the extraordi-
nary level of air pollution in Beijing in January, 2014. The 
air in Beijing became almost opaque, unusually toxic and 
a worldwide headline story.

Culture is ubiquitous
Similarly, much of an organisation’s culture is taken as a 
given. Like the air, people interact with it unthinkingly; 
they “breathe” it in and it impacts them, and as they exhale 
they impact the culture itself. Culture is, therefore, both 
exceedingly stable and potentially malleable.

Frequently, an organisation’s culture is relatively neutral; 
it has good aspects and not so good aspects. Sometimes a 
workplace culture can enhance how people do their work 
and get along with each other. Conversely, sometimes it 
can be exceedingly unhelpful, if not toxic.

Law offices (whether they be law firms, general counsel 
offices, barristers chambers), all have unique and perva-
sive cultures.

Those law offices that function at a consistently optimal 
level are invariably the ones that understand their culture 
and how to modify and enhance it when appropriate.

Sadly, in my experience, law offices of this type are few 
and far between. Most lawyers seldom, if ever, critically 
examine their organisational culture and how it impacts 
their ability to work, serve their clients, and get along 
with each other.

What about your law office? Do people discuss the organ-
isational culture? Do they ask tough questions about it? Are 
they able to articulate crisply and clearly its core values? 
Do they compare those to other law offices to identify 
and incorporate best practices? When problems arise or 
opportunities present, does the organisation consider them 
only through the lens of its culture or choose to apply 
different perspectives?

If your law office doesn’t critically examine its culture, 
there could be benefits in doing so. Understanding your 
law office culture can facilitate change, identify untapped 
potential and minimise impediments to success.

Identifying your law office culture
If a law office wants to identify its culture, examine it 
objectively and potentially enhance it, how exactly can 
it do so?

Managing partners and other senior 
lawyers often say to me: “I suspect the 
challenges we are dealing with have to 
do with deeply entrenched aspects of our 
office culture. However, I haven’t any idea 
how to begin to address that”.

I usually say: “How motivated are you 
and everyone else to take this one on?” If 
the answer is: “We are highly motivated”, 
I suspect we are off and running.

Edgar Schein, in his fabulous book, Organ-
izational Culture and Leadership, provides 
an excellent framework for organisational 
culture analysis. Like many profound things 
in life, it is deceptively simple, easily under-
stood and surprisingly challenging. It con-
sists of the following:

“Cultural artifacts”
Which Schein defines as including “all the 
phenonmena that one sees, hears, and feels 
when one encounters a new group with 
an unfamiliar culture. Artifacts include the 
visible products of the group, such as the 
architecture of its physical environment, 
its technology and products, its artistic 
creations, its style, its published lists of 
values...”

“Espoused values”
Or “what people will say in a variety of sit-
uations but which may be out of line with 
what they will actually do in situations in 
which those beliefs and values should, in 
fact, be operating.”

“Basic underlying assumptions”
Or “theories-in-use – the implicit assump-
tions that actually guide behavior, that tell 
group members how to perceive, think 
about, and feel about things.”

A case study at Smith & 
Same
Let’s return to the fictitious law firm of 
Smith & Same featured in my last article on 
law firm retreats. 

Law office culture — 
what it is and why it matters
By Emily Morrow

❝Understanding 
your law 

office culture 
can facilitate 
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success
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Smith & Same was established in the 1980s by William 
Same Sr, whose son, William Same Jr (Bill), took over as 
managing partner when his father retired some years ago. 
When I first walked into the firm’s office, I noticed the 
photos of all past and current partners on the walls, as well 
as the comfortable and traditional furniture. Each lawyer’s 
office is personalised, complete with many family photos 
and memorabilia. I felt welcomed and at ease.

During the partners’ retreat, Bill said: “We’ve been focus-
ing on increasing lawyer productivity but we don’t seem 
to make much progress on this as a firm”.

I said: “Tell me about your father”. Bill continued: “Dad 
was a wonderful person, gifted lawyer, very respected 
professionally and loved to train young lawyers. He got 
along with everyone, never discussed money and never 
made much money”.

I then asked: “What does the firm do to hold lawyers 
accountable for their own financial performance?” Bill said: 
“We talk about the firm’s budget and how we all need to do 
something about it, but beyond that, not much. We don’t 
want to make anyone uncomfortable or adversely affect 
the great collaboration within the partnership.”

I said: “Holding each other accountable for your own 
financial success is not mutually inconsistent with having 
a collaborative business environment. It does require a 
willingness, however, to have some difficult conversations 
occasionally, something which I reckon does not happen 
here very often.”

Bill and I then discussed the fact that an organisation’s 
founder often has a major impact on the development 
of its culture.

In fact, “the most important [factor] for cultural begin-
nings is the impact of founders. Founders not only choose 
the basic mission and the environmental context in which 
the new group will operate, but they choose the group 
members and bias the original responses that the group 
makes in its efforts to succeed” (Edgar Schein). Bill’s father’s 
approach to the practice of law and the functioning of 
the firm had endured, for better or for worse, for two 
generations.

Clearly, the firm had espoused values around profitability, 
personal productivity and the like, but these were at odds 
with some basic underlying cultural assumptions within 
the firm around collegiality and not talking about money.

However, in today’s competitive legal market, Smith & 
Same was falling behind. There was an increasing amount 
of what Schein refers to as “disconfirming data” between 
the firm’s entrenched culture and the external legal envi-
ronment. What had got the firm to where it was would 
not get it to where it wanted/needed to go.

Partner discussion
Bill and I discussed the idea of having a partner discussion 
about the firm’s culture to articulate its cultural artifacts, 
espoused values and basic underlying assumptions vis a 
vis the need to enhance profitability.

The focus would be on identifying primary underlying 
assumptions and to what extent they would either support 
or hinder the firm’s ability to operate in a more profitable 

and businesslike manner. Finally, the group would identify 
specific changes in “how things are done” consistent with 
enhancing the firm’s profitability.

Bill scheduled a partners’ meeting and asked me to 
facilitate the discussion. I asked the group to identify its 
cultural artifacts, which included the physical set up and 
furnishing of the office, the look and feel of people’s indi-
vidual offices, firm brochures and website and the like. 
What emerged was a “picture” of a traditional, reserved 
and polite place.

We then discussed the firm’s “espoused values”, including 
its website that described the firm as “providing excellent 
legal services consistent with a long tradition of putting 
client needs first in a highly professional and congenial 
environment”. So far so good.

Finally, I encouraged the group to articulate its basic 
underlying assumptions and how these impact the firm’s 
profitability.

This was a lot harder to do. After some soul searching, 
however, the group came up with the following:

“It is unprofessional and inappropriate to talk about 
money in our firm even though we would all like to make 
more money”.

“We don’t have difficult conversations with people about 
their own productivity and profitability because this might 
make them uncomfortable”.

“If you are a great lawyer doing a great work, then you 
should not need to have to do active business development 
to build your practice”.

I then asked the group to consider these basic underlying 
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assumptions and critically analyse them consistent with 
the firm’s desire to increase profitability.

The partners all agreed that, although these assumptions 
had contributed to creating a comfortable and cohesive 
workplace historically, there needed to be some changes 
made going forward. They also began to contemplate that, 
at least in theory, the firm could be profitable and account-
able consistent with having a collegial and collaborative 
work ethic. This was a big step forward for the group.

I asked the group to come up with a crisp, clear one 
sentence statement of what its ideal culture might look like.

After several iterations, they articulated the following: 
“We will cultivate an organisational culture at Smith & 
Same that is personally, professionally and financially highly 
accountable, while supporting the success of every profes-
sional in the firm and valuing collegiality and collaboration”.

The follow up at Smith & Same
The next step consisted of the partners deciding how to 
implement these changes as a practical matter. The deci-
sion was made to do the following:

Institute (for the first time), a structured, annual partner 
peer review process to consider each partner’s quantitative/
qualitative contributions and set specific goals for which 
each partner would be held accountable.

Articulate some clear consequences for partners if they 
failed to achieve their professional and financial goals, 
including impact on compensation, leadership positions 
within the firm and the like.

Create a partner mentoring programme for those partners 

who were struggling to achieve their goals consisting of a 
peer mentoring system, as well as utilising external con-
sultants if appropriate.

Have a firm “dashboard” to track success in achieving 
the firm’s financial and other goals by monitoring financial 
performance, new business development, staff retention and 
work satisfaction and other tangible and intangible indicia.

Involve all staff in discussing the firm’s culture and its 
enhancement. Soon after the partners’ meeting, the firm 
hosted an all staff discussion about the firm and its culture. 
The conversation was refreshingly candid and positive.

The process is still underway at Smith & Same. In fact, 
I expect it will be going on as long as the firm exists and 
that the goal posts will keep moving forward.

It is a journey and not a destination, but Smith & Same 
is beginning to reap the benefits of the process. It’s not 
esoteric or difficult; in fact any law office (or other group 
of individuals) can engage in this kind of discussion and 
self-reflection. Perhaps it is something that might benefit 
your office at some point. ▪

emily morrow was a lawyer and senior partner with a large firm in 
Vermont, where she built a trusts, estates and tax practice. Having 
lived and worked in Sydney and Vermont, Emily now resides in 
Auckland and provides tailored consulting services for lawyers, 
barristers, in-house counsel, law firms and barristers’ chambers 
focusing on non-technical skills that correlate with professional 
success; business development, communication, delegation, self 
presentation, leadership, team building/management and the 
like. She can be reached at www.emilymorrow.com.
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The last few months have seen some interesting develop-
ments in the art law world, both here in New Zealand and 
further afield in the United States and Britain.

Auckland art business to offer resale 
royalties
An new art business is set to open in Auckland in August 
offering a voluntary resale royalty of 2.5% of the hammer 
price at auction for any work by a living artist. Bowerbank 
Ninow will deliver auctions, exhibitions, valuations and 
private sales from its premises on Karangahape Road in 
Auckland.

The business is the first of its kind in New Zealand to 
offer resale royalties, which its directors say will be paid 
at no cost to the vendor or buyer.

This bold move comes just a few months after my article 
about resale royalties published in LawTalk 863 (24 April 
2015). Not only has the debate surrounding resale royal-
ties been reignited, but art professionals are now taking 
it upon themselves to make progress in this area despite 
no legislative movement for a number of years.

It will be very exciting to see the response to Bowerbank 
Ninow’s first auction on 25 November.

Britain to join Hague Convention 
1954 … finally!
It appears that the British government is finally going to 
introduce legislation which will see it ratify the Hague 
Convention 1954.

The Convention for the Protection of Cultural Property 
in the Event of Armed Conflict (known as the Hague Con-
vention) was adopted in The Hague in 1954 following the 
destruction of cultural heritage that had occurred on a 
colossal scale during the Second World War.

It aims to prevent theft, looting and vandalism of items 
of cultural heritage such as monuments, archaeological 
sites, art works, manuscripts and books. It also prohibits 
exportation of cultural property from occupied territories.

Cultural property is often at risk during conflict, as 
aggressors seek to control the history and identity of occu-
pied territories, and to exert power over their enemies. 
Cultural property is often looted and trafficked through 
conflict zones, for purposes including black market sale 
to finance conflict.

Oddly, Britain has remained one of the few western 
countries not to sign up to the Convention, which has 
been implemented by more than 115 states.

Britain’s reasons for not adopting the Convention seem 
to have included a belief that it was not the best way 

to protect cultural property. However the 
information surrounding Britain’s decision 
to finally endorse the Convention suggests 
it has now identified the value of a co-oper-
ative approach toward protecting cultural 
property.

Britain’s Culture Secretary, John Whit-
tingdale, has said: “While the UK’s prior-
ity will continue to be the human cost of 
these horrific conflicts, the UK must also 
do what we can to prevent any further 
cultural destruction.

“The loss of a country’s heritage threat-
ens its very identity. The knowledge and 
expertise of the experts in our cultural 
institutions makes us uniquely qualified 
to help. I believe that the UK therefore has 
a vital responsibility to support cultural 
protection overseas.”1

Collective breaths are not being held as 
yet, as unfortunately this is not the first 
time Britain has stated its intention to ratify 
the Convention. Similar claims were made 
in 2004 but did not progress to any legis-
lative action.

Meanwhile Britain looks set to address 
specific conflict zones where cultural prop-
erty is at risk, namely Syria and Iraq, over 
the coming months.

New York legislation to 
protect art authenticators 
from spurious lawsuits
Art authenticators in the United States 
have grown wary of offering authentication 
opinions for fear of exposing themselves 
to legal action from disgruntled collectors 
who disagree with their views.

Even where an action is thrown out of 
court for being unjustified or frivolous, libel 
lawsuits have come at an enormous cost to 
art authenticators who are forced to fork 
out for legal fees and suffer injury to their 
reputations as a result of bad publicity.

In recent years the problem has become 
so serious that some authenticators have 
refused to authenticate works at all. One 
such example is the Andy Warhol Foun-
dation, which in 2012 stopped providing 

By Louisa Gommans
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including black 
market sale to 
finance conflict

Louisa Gommans
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certificates or opinions of authenticity.2
This sudden freeze on art authentication has had a nega-

tive impact on art research and connoisseurship, especially 
in a state like New York where art galleries and museums 
are an integral part of the cultural landscape.

Finally in June this year the New York State Senate 
passed long-awaited legislation protecting art authenti-
cators from bogus libel lawsuits.

The legislation, Bill S1229A-2015, provides that “only valid, 
verifiable claims” against authenticators will be allowed 
to proceed in court. The wording of the legislation is broad 
enough to cover any “person or entity” with expertise 
relevant to “authenticity, attribution, or authorship of a 
work of…art”, although it excludes anybody not practising 
in good faith.

Perhaps most significantly for worried art professionals, 

the legislation specifies that authenticators must be com-
pensated for their legal expenses where they win their 
cases.3

The final hurdle now is for the legislation to be voted on 
by the State Assembly before it can pass into law.

This law will be a boon for New York, and will hopefully 
have a flow-on effect for other states which have experi-
enced a similar departure of authenticators from the art 
world in recent times. ▪

Louisa Gommans is a commercial lawyer at Rainey Collins Law-
yers in Wellington. She has an honours degree in art history and 
Italian, and is slightly obsessed with art. In her spare time she 
reads and researches about art law, and sometimes travels to 
Italy to attend art crime conferences. She is also involved in 
organising New Zealand’s first art crime symposium, to be held 

Providing Professional Indemnity and specialist insurance 
products to the Legal Profession
Visit www.justitia.co.nz for further information and application forms

Or Contact:  Mr Ross Meijer, Aon New Zealand 
04-819-4000 
ross.meijer@aon.com

in Wellington in September 2015. You can con-
tact Louisa at lgommans@raineycollins.co.nz.

1 “Britain signs convention on protecting 
treasure in war zones”, The Guardian, http://
www.theguardian.com/world/2015/jun/21/
britain-signs-up-to-protect-cultural-treasures-
war-zones.

2 “Authentication Committees Disband: 
Warhol 2011, Basquiat 2012, Who’s 
Next?” Center for Art Law, http://itsartlaw.
com/2012/01/25/authentication-committees-
disband-warhol-2011-basquiat-2012-whos-next/.

3 Bill S1229A-2015, http://open.nysenate.gov/
legislation/bill/S1229A-2015.
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Caution needed
Areas in which I believe caution needs to 
be taken is with those innovations that 
purport to relieve us of the judgement-mak-
ing function of our roles as both lawyers 
and also judges.

While I have no issue with litigation 
mapping programmes that can make sense 
of a vast array of evidence and allow for 
the identification of connections and con-
clusions more clearly, I do have questions 
about the utility of the use of some statisti-
cal information in the process of conviction 
and sentencing.

One such example I recently read about 
involves the use of statistics on the likeli-
hood of re-offending as a tool in sentencing 
in the United States State of Pennsylvania 
(see, “Should Prison Sentences be based 
upon Crimes that haven’t been Committee 
Yet”, by Barry-Jester et al – available at http://
fivethirtyeight.com/features/prison-reform-
risk-assessment/).

It seems there are gadgets and apps for everything these 
days. In fact I find myself sounding like the old man I 
never thought I would be when I say, ‘what will they 
think of next?’

In terms of litigation I cannot help but think that there 
must surely be a significant technological breakthrough 
that is about to hit the industry of investigation, the admin-
istration of the courts or the process of sentencing and 
punishment.

I suspect that the answer is that through numerous 
small advances somewhat of a paradigm shift has or is 
about to happen in the delivery of justice. Then again that 
belief could be naïve or overly optimistic.

Successful innovations
In my limited experience of technological advances it seems 
that the most successful of innovations are those things 
that allow us to do what we currently do easier and quicker 
rather than those that attempt to change the paradigm.

Of course paradigm changing innovations do occur but 
they are often dwarfed in number and collective signifi-
cance by the smaller, more humble, innovations.

In the context of litigation there are a mix of the small and 
radical. Of much significance, I believe, is the development 

By Dr Chris Gallavin

Litigation and technology

of litigation applications that attempt to 
smooth the often tedious job of discovery.

E-discovery and the general area of 
electronic evidence are not only ripe for 
technological advancement but are areas 
in which technology itself has impacted on 
the traditional application of legal norms 
and processes.

Electronic evidence
One example of the latter is the question of 
whether there is something special about 
electronic evidence differentiating it from 
real evidence.

Are separate rules required for dealing 
with electronic evidence in all its forms or is 
it possible to merely apply existing norms? 
What rights to privacy exist in relation to 
electronic evidence and/or information 
contained within social media and what 
applications are necessary for the search, 
seizure and delivery of such information?

Then there is the vexed question of juris-
diction where evidence is often scattered 
across servers spread around the globe.

LEGAL RISK MANAGEMENT — FIND OUT MORE AT ILANZ.ORG

Chris Gallavin
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“It was an excellent course, with great 
resources and examples.”

“This is one of the best seminars that I 
have been to in a while.”

DATE: 24 September 2015    TIME: 8:30am to 12:30pm

INVESTIGATIVE INTERVIEWING
This workshop will provide participants with an in-depth 
understanding of investigative interviewing from one of New 
Zealand’s leading practitioners in this area, Bridget Smith.

The referred article makes for interesting reading and 
although this innovation sits uncomfortably with me I was 
forced to confront why that was when casually reading 
it over a cup of tea. After all, many scientific conclusions 
are based upon degrees of probability and we have little 
to no problem with those advancements.

Using predictions
Why should we have a problem with this? I suppose 
for want of a neat structure my concerns with such an 
innovation broadly come within two limbs. The first limb 
covers those epistemic considerations and the second the 
non-epistemic.

The epistemic considerations are more easily addressed 
than the non-epistemic. Epistemic considerations include 
the relevance, reliability and probative value of the evi-
dence whereas the non-epistemic concern themselves 
with public policy issues.

The dubious nature of statistics – particularly those that 
purport to predict human behaviour – is commonly known. 
For example, there have long since been outspoken critics 
of the work of psychologists working in the area of criminal 
justice and their ability to in any way predict the future 
behaviour of offenders (most often in the context of parole 
applications and accompanying reports).

Some of those criticisms have been unduly harsh – 
polarised positioning seemingly a common trait among 
evidence scholars (myself at times included). I maintain 
that given the clear constraints of such material and – when 
accompanied by an understanding of the frailty of such 
predictions – making this material available to judges is 
useful so long as it is not relied upon to the exclusion of 
the application of discretion.

Punishing future offending?
The Pennsylvania example is, however, 
quite different.

Not only is it largely a question-
naire-based analysis of likely chances of 
future offending (and in so doing asks ques-
tions concerning race and socio-economic 
status that can only give rise to broad gener-
alisations) but as it is applied to sentencing 
it goes to the question of punishment not 
merely for the protection of society but also 
the chances of future offending as opposed 
to punishment for past wrong doing.

While the protection of society and asso-
ciated attitude of an offender are key con-
siderations for a judge when determining 
the length of sentence (plus the imposition 
of other conditions such as supervision), 
this “innovation” seems to take things much 
further – it falls firmly into the arena of the 
non-epistemic.

In quantifying a risk as may be identified 
as a result of this analysis there is a strong 
likelihood that the act of sentencing will 
become disjointed from the offence for 
which punishment is due.

Assessments showing a strong likelihood 
of future offending will therefore need to be 
treated with significant caution if they are 
to have tangibly negative consequences to 
an offender. Ironically, my non-epistemic 
concerns with it may be so great as to sug-
gest the epistemic problem of relevance – ie, 
given the dangers of overreliance upon such 
material could it be said to be relevant to 
the process of sentencing?

It is unlikely (I hope) that such an “inno-
vation” will be applied in New Zealand.

However, the question of innovation 
more generally is an ever present discourse 
that must be had here. Whether it be the use 
of technology to establish virtual courts in 
regional New Zealand, potentially under-
mining the fabric of justice being seen to 
be done in small town New Zealand, or the 
use of tablets in court proceedings – even 
those held before a jury – the use of tech-
nology and innovation is not necessarily 
a Kantian good in and of itself. ▪

Dr Chris Gallavin is an Associate Professor and 
Dean of Law at Canterbury University. He has 
published extensively on criminal justice and 
on evidence and procedure in particular. He is 
the author of the appellant handbook, Evidence 
(LexisNexis, Wellington, 2008), and regularly 
undertakes consultant work in the area of the 
law of evidence. 
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Do you recognise a Whittaker’s SANTE® bar 
when you see it? If you do, you know what 
you are buying. After successfully defeating 
a third party opposition to their application, 
Whittaker’s SANTE® bar recently became 
the 231st shape on the New Zealand Register 
of Trade Marks.

What is a “shape” trade 
mark?
A trade mark is a sign that is capable of 
distinguishing the goods of one trader from 
those of another.1 It is designed to function 
as a “badge of origin”.

What these legal tests mean in practical 
terms is that when you see a trade mark, 
you know who has made that product. 
Sometimes the shape of the packaging, or 
even of the product itself, is sufficiently 
distinctive that consumers recognise the 
product as coming from one particular 
manufacturer.

You can probably recognise these prod-
ucts by their shapes (each of which is regis-
tered in New Zealand as a trade mark and 
owned by their respective proprietors): 2

By Virginia Nichols

The shape of sweet victory

NZ TM 661428 and associated rights owned by 
Robert Peter Miller t/a Klipon Associates.

There are also a number of alcoholic bever-
ages that consumers could locate and select 
based solely on the shape of their bottles.

Registration of shape marks
Although the Trade Marks Act 2002 for-
mally introduced shape marks into the New 
Zealand legislation, this was in fact mere 
recognition of the fact New Zealand had 
been registering shape marks for some time.

A leading New Zealand case is Fredco 
Trading Ltd v Miller [2006] NZCA 151, the 
“Vine Tie” case. The criteria for determining 
whether a shape qualifies for registration as 
a shape mark are the same as for any other 
trade mark. A staged approach is envisaged:

 ▪ Is the sign a trade mark (ie, capable of 
distinguishing the goods of one trader 
from those of another)?

 ▪ If so, does it have a distinctive character?
 ▪ If it does not have a distinctive character, 
has it acquired that character by use?

The Court of Appeal confirmed that the 
shape of the goods themselves can be a 
trade mark. Although the shape of the vine 
tie was found to be “largely” functional, the 
Court of Appeal upheld the finding that the 
evidence was sufficient to show that the 
mark is being used as a “badge of origin”.

The evidence established that custom-
ers recognised the product based on its 
shape, and this was how they knew it was 
a “Klipon”.

Whittaker’s application
Whittaker’s has sold its SANTE® bar choc-
olate since the early 1950s. Originally these 
were sold as unwrapped bars. In 2001, 
they started selling a wrapped version. 
The wrapping was designed to “hug” the 
shape of the bar, so that consumers would 
still recognise it.

The shape was graphically represented 
in the application in a series of views:

Whittaker’s were not seeking to gain a 
monopoly over the idea of a chocolate stick 
or finger, but the specific shape shown in 
these drawings.

The application was eventually accepted 
by IPONZ, but was opposed by a rival con-
fectioner. In her decision, [2015] NZIPOTM 4, 
Assistant Commissioner Alley referred to, and 
applied, the three-step enquiry from Fredco.

She found that the shape was capable of 
distinguishing the goods, but that found 
that the shape does not possess enough of 
a distinctive character to be regarded as an 
indication of trade origin by the trade and 
the average consumer of chocolate bars in 
New Zealand. For this reason, she found the 
mark fell marginally short of the requirement 
for having inherent distinctive character.

However, that was not the end of the 
matter, because the third stage of the 
enquiry was then relevant. Evidence was 
presented including relating to market 
share, methods of promotion and vol-
umes of sales. This evidence was found 
to be sufficient to meet the required level 
of acquired distinctiveness.

Points to remember:
 ▪ the distinctive shape of a product may 
be registered as a shape trade mark;

 ▪ it may be necessary to prepare and file 
evidence establishing that; and distinc-
tiveness has been acquired through use 
in order to succeed.

* No SANTE® bars were harmed in the pro-
duction of this article. ▪

Virginia Nichols is a senior associate at Saun-
ders & Co. She specialises in intellectual property 
law, including trade marks.

Virginia Nichols

1 Paraphased from s 5 Trade Marks Act 2002
2 NZ TM 244906 and associated rights owned 

by The Coca-Cola Company; NZ TM 278216 
and associated rights owned by Duck Global 
Licensing AG; NZ TM 251215 and associated 
rights owned by Bic (NZ) Limited
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By John Land

The Full Court of the Federal Court of Aus-
tralia found against the Australian compe-
tition regulator, the Australian Competition 
and Consumer Commission (ACCC), in two 
important price-fixing appeals on 31 July.

Both cases involved distribution and 
agency arrangements. One case related to 
air travel and the other to mortgage lending.

The question in each case was whether 
an arrangement between the airline and 
its agent, or the bank and its agent, could 
amount to price-fixing. That, in turn, 
depended on whether the airline or bank 
could be said to be in competition with 
its agents.

The cases essentially confirm that there 
is unlikely to be a price-fixing concern 
when a distributor is selling a product on 
behalf of the manufacturer/supplier as a 
true agent. Where the distributor is selling 
on behalf of the manufacturer/supplier then 
the distributor will not be in competition 
with the manufacturer/supplier (unless the 
distributor also sells competing brands in 
its own right).

There will be a greater competition law 

risk, however, where the distributor is a 
reseller (including a situation where the 
distributor while termed an “agent” is not a 
true agent in the sense of selling the goods 
on behalf of the manufacturer/supplier).

The extent of that risk will be affected 
by the passing of the Commerce (Cartels 
and Other Matters) Bill which, among other 
things, will introduce an exemption to the 
prohibition on price-fixing known as the 
vertical supply contract exemption.

Flight Centre Ltd v ACCC [2015] FCAFC 
104, concerned a travel agency which sold 
international airline tickets as agent for air-
lines. ACCC v ANZ Banking Group Ltd [2015] 
FCAFC 103, concerned the relationship 
between the ANZ and a mortgage broker 
in which the mortgage broker acted as agent 
in facilitating customers taking out loans 
from the ANZ.

In both cases the appeal court held that 
there was no price-fixing because the airline 
or bank was not relevantly “in competition” 
with its agent.

Under both Australian and New Zealand 
competition law, to establish price-fixing 

it is necessary to show an arrangement to 
fix prices for goods or services supplied “in 
competition” with at least one of the other 
parties to the arrangement.

Flight Centre case
In the Flight Centre case, Flight Centre was 
concerned about airlines offering fares 
directly to customers at prices less than 
prices that were accessible to Flight Centre 
as agent.

In response, it attempted to induce air-
lines to make a contract or arrangement 
that any fare that the airline offered directly 
to customers would be available to Flight 
Centre and would be sold by the airline at 
a total price no less than the amount the 
Flight Centre would be required to remit 
to the airline if Flight Centre sold the fare 
plus a commission.

At first instance, the Federal Court 
accepted the ACCC’s argument that this 
amounted to price-fixing. It imposed an $11 
million pecuniary penalty on Flight Centre 
for what was held to be attempted price-fix-
ing conduct.

Vertical price fixing?
The application of price-fixing law to  
distribution and agency arrangements

Continued on next page...

John Land
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On appeal, the Full Court was critical 
of the original finding that there was a 
market for distribution and booking ser-
vices saying that the primary judge’s anal-
ysis was artificial and lacked commercial 
reality. The Full Court held that there was, 
in fact, no separate market for the supply 
of distribution and booking services. As a 
result, Flight Centre and the airlines did 
not compete in any such market.

In relation to booking services provided 
to consumers, the Full Court held that these 
services were in reality just part and parcel 
of the supply of the international air travel 
itself.

By way of analogy, the Full Court referred 
to the sale of a motor vehicle. It would be 
artificial to say that the transaction included 
not only the supply of a motor vehicle but 
also the supply of availability advice and 
purchase facilitation services (such as com-
pletion of paperwork to transfer registra-
tion of the vehicle). It would be even more 
artificial to suggest that the supply of such 
advice and facilitation services took place 
in a separate market from the market for 
the supply of motor vehicles.

The Full Court also noted that Flight 
Centre did not supply booking services to 
consumers. Any such services provided to 
consumers by Flight Centre were provided 
on behalf of the airlines as agent. Therefore 
there could be no market for the supply of 
booking services to consumers in which 
Flight Centre competed with the airlines.

Competition, rather than 
agency
The Full Court did say that the existence 
of an agency relationship between two 
parties does not always mean that those 
parties cannot be in competition with each 
other for the purposes of the prohibition on 
price-fixing. Each case must be considered 
on its own facts.

If the so-called agent was, in fact, no 
more than a distributor or re-seller of the 
other party’s product, there may well be 
competition between the parties in relation 
to the supply of the product.

However if the agent has the power 
and authority to sell the product for and 
on behalf of the principal then it was less 
likely that the agent could be considered 
to compete with its principal in relation 
to the supply of products within the scope 
of the agency agreement.

At first instance the primary judge had 
found that Flight Centre was competitive 

or rivalrous with the airlines. Airlines selling direct to the 
public (also referred to in the judgment as “cutting out the 
middle man”) was a commercial concern for Flight Centre.

The Full Court held that the primary judge had erred 
because he transferred the competition that existed in the 
market for the supply of air services into a non-existent 
market – a market for distribution and booking services.

The Full Court said: “That supposed market was in fact 
an artificial construct that did not truly reflect the com-
mercial reality of the relevant commercial relationship 
and dealings.”

The Full Court held that the alleged attempted price-fixing 
occurred in the market for the supply of air travel. That 
was a market in which Flight Centre was agent for, and 
did not relevantly compete with, the airlines. Accordingly, 
the conduct could not amount to price-fixing.

ANZ case
The Full Court also took a similar approach in the ANZ case.

In the ANZ case, the bank offered mortgage loans either 
directly or through mortgage brokers. A particular broker 
promoted a mortgage refund offer to customers which 
involved the rebate to customers of part or all of the com-
missions paid by ANZ to the brokers.

ANZ required the broker to agree that the maximum 
refund that could be provided to the customer in relation to 
an ANZ loan product was to be no more than the amount 
of the ANZ loan approval fee. That would allow the ANZ to 
match the rebate if it chose to waive its loan approval fee.

The ACCC contended that this agreement amounted to 
price-fixing in an alleged market for the supply of loan 
arrangement services to consumers.

The judge at first instance found that there was no sep-
arate market for loan arrangement services. Assistance 
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and advice provided by ANZ employees 
to customers were part of the process of 
having a customer sign up for an ANZ loan. 
They were not properly characterised as 
also involving the provision of services to 
customers in a separate loan arrangement 
services market.

The Full Court upheld this conclusion and 
regarded it as compelling. The Full Court 
then stated that it followed that ANZ did 
not relevantly compete with independent 
mortgage brokers. Accordingly the ACCC’s 
claim of price-fixing must fail.

The Full Court was critical of the sug-
gested separate loan arrangement services 
market. Similar to its view in relation to 
the suggested distribution and booking 
services market in the Flight Centre case, 

complication that the distributor in its own right (out-
side the agency agreement) also sells another competing 
brand of the product.

In such a situation the distributor would be a competitor 
with the principal in the market for the sale of the product. 
Accordingly the principal and distributor would not be 
able to agree on the prices they each charged.

The third scenario is where the distributor is simply a 
reseller for a manufacturer and purchases the product 
and resells it in its own name.

In this scenario, if the manufacturer also sells the product 
directly to customers then the distributor and manufacturer 
are likely to be in competition with each other.

In that situation there will be a very real risk of falling 
foul of the price-fixing prohibition if the manufacturer 
seeks to control the resale price of the distributor or if 
the distributor seeks to control the price charged by the 
manufacturer directly to customers. That will still be the 
case even if the distributor is described as an “agent” (but 
is not a true agent in the sense of selling on behalf of the 
manufacturer).

New NZ legislation
When the Commerce (Cartels and Other Matters) Bill comes 
into force, this third scenario will be affected by the pro-
posed vertical supply contract exemption. That exemp-
tion will permit some provisions in contracts between a 
supplier of goods or services and a customer which might 
otherwise have amounted to price-fixing.

The vertical supply contract exemption will apply where 
the contractual provision “relates to” the supply of goods 
or services by the supplier to the customer and the pro-
vision does not have the dominant purpose of lessening 
competition between the supplier and the customer. (See 
further “Distribution agreements and the new cartel laws” 
by John Land, LawTalk 852, 10 October 2014, page 33.)

The recent decisions of the Full Federal Court are helpful 
in clarifying that that a distributor that sells a product on 
behalf of a principal as agent is unlikely to be regarded 
as “in competition” with the principal for the purpose of 
price-fixing law. ▪

John Land is a competition law specialist and commercial liti-
gator at Bankside Chambers in Auckland. Formerly a partner of 
Kensington Swan for 20 years, he can be contacted on 09 379 
1513 or at john.land@bankside.co.nz.

the Full Court regarded the suggested loan arrangement 
services market as an artificial construct which was not 
consistent with commercial reality.

The Full Court did observe that the outcome of the ANZ 
case did not necessarily mean that there could never be a 
case where a manufacturer (or product originator) which 
has its own distribution division was held to be in com-
petition with external distribution channels in the market 
for the supply of the particular product.

Conclusions
What conclusions can be drawn from the outcome of these 
two appeals as to the treatment of distribution arrange-
ments for competition law purposes?

The first scenario is where the form of distribution 
arrangement involves a distributor selling the product 
as agent on behalf of the principal, and the distributor 
does not participate in the market in its own right. In this 
scenario the distributor is likely to be held to not be in 
competition with the principal even where the principal 
also sells to customers direct.

In those circumstances, the principal and the distrib-
utor can agree the price at which the distributor sells the 
product as agent on behalf of the principal. They can also 
agree on the price at which the principal itself separately 
sells the product directly to customers.

The second scenario also involves an agency agree-
ment between principal and distributor, but adds the 
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PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIL LITIGATION AND EMPLOYMENT

HEALTH & SAFETY IN 
EMPLOYMENT

  
1.5 CPD hours

Dr Heather McKenzie
Brent Stanaway

It is an extremely interesting and challenging time to practice 
in the area of health and safety law with the emergence of a 
new regulator, legislative changes post-Pike River, and a new 
Act on the horizon. This webinar will help you make sense 
of working in the current environment and also help ensure 
that you are able to achieve the best possible results for your 
clients. 

Webinar 15 Sep

COMPANY, COMMERCIAL AND TAX 

DIRECTORS LIABILITIES – 
SOME TOPICAL ISSUES

  
1.5 CPD hours

James Farmer QC 
Michael Webb

Lawyers advising all types of companies must be aware of the 
current legal and regulatory environment, how that plays out 
in the commercial setting and the boardroom dynamics which 
arise. This webinar will equip you to advise clients about the 
law, the nature of a director’s duties and to apply insights into 
the current legal and regulatory environment. 

Webinar 6 Oct

UPDATE ON CONTRACT

  
2.5 CPD hours

  
2 CPD hours

Paul David QC Contract law is at the heart of all commercial law and 
practice and a sound, up-to-date knowledge of the area is 
essential for all lawyers. In this practical seminar you will 
be updated on the latest developments in contract law and 
gain understanding of the practical consequences of those 
developments. 

Dunedin

Christchurch

Hamilton

Wellington

Auckland

Webinar

17 Nov

18 Nov

23 Nov

24 Nov

25 Nov

24 Nov

CRIMINAL 

CYBER BULLYING

  
1 CPD hour

Andrew Scott-Howman Bullying is not a new problem, but in this digital age its impact 
and reach have increased considerably. The Harmful Digital 
Communications Act 2015 was passed 2 July and aims to 
prevent and mitigate harm caused by abusive and destructive 
digital communications. This webinar will outline some of the 
legal and practical considerations you need to be aware of 
when faced with issues around digital communications and 
bullying. 

Webinar 24 Sep

DUTY LAWYER TRAINING 
PROGRAMME

  
11* CPD hours

Local Presenters Duty lawyers are critical to the smooth running of a District 
Court list. Here is a way to gain more of the knowledge and 
skills you need to join this important group. This workshop is 
made up of several parts.
*CPD hours may vary, see website

Various Feb-Nov

FAMILY LAW 

FAMILY LAW 
CONFERENCE

  
13 CPD hours

Chair: Anita Chan QC This conference has a superb line-up of international and 
national speakers and an outstanding educational and social 
programme which promises to provoke, stimulate, challenge, 
educate, inspire and entertain. Whether you are a practicing 
family lawyer, an academic or a judge, this is a not-to-be 
missed opportunity to update, reinvigorate and enjoy the 
collegiality of friends. See website for Breakout Session & 
Pre-conference Workshop information.

Dunedin 15-16 Oct

PROPERTY AND TRUSTS

FAMILY TRUSTS AND THE 
PRA

  
6.5 CPD hours

Andrew Watkins
Simon Weil

This one-day practical workshop will arm you with the 
knowledge required to manage your clients’ expectations in 
respect of trusts and their related structures and potential 
PRA issues. All generalist, trusts and relationship property 
practitioners as well as conveyancers and sole practitioners, 
involved in property and trusts and whose clients are likely 
to be a� ected by the PRA should attend.

Dunedin

Christchurch

Wellington

Hamilton

Auckland

21 Sep

22 Sep

23 Sep

24 Sep

25 Sep

PROPERTY TAXATION 
LEGISLATION – THE 
TAXATION (LAND 
INFORMATION AND 
OFFSHORE PERSONS 
INFORMATION) BILL

  
1.5 CPD hours

Robbie Muir
Richard Cross
IR representative

New obligations to be imposed on clients in the majority of 
residential property transactions! 
The Taxation (Land Information and O� shore Persons 
Information) Bill is proposed to come into e� ect on 1 
October 2015 and buyers and sellers will be required to 
provide additional information for tax compliance purposes. 

Webinar 23 Sep

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz

CPD Calendar



PROGRAMME PRESENTERS CONTENT WHERE WHEN

COMMERCIAL LEASES

  
1.5 CPD hours

Paul Calder
Karen Overend 

Do you know when to use a standard form or when a 
bespoke form is required in a commercial leasing context? 
Can you guide your clients appropriately? This webinar 
will provide an overview of the benefi ts and risks of using 
standard form leases and highlight when this is appropriate, 
when it is not and the associated implications.

Webinar 14 Oct

UNIT TITLES INTENSIVE

  
6.5 CPD hours

Chair: Thomas Gibbons The Unit Titles Intensive has expert speakers sharing their 
extensive practical knowledge and experience, with in-depth 
coverage of key topics a� ecting those working in the fi eld, 
whether in conveyancing, subdivisions, advising owners and 
managers, or resolving disputes – and whether you are a 
lawyer, manager, surveyor, or other property professional.

Auckland

Wellington

Live Web Stream

3 Nov

4 Nov

4 Nov

PUBLIC LAW

PUBLIC LAW INTENSIVE

  
6.5 CPD hours

Chair: 
Dr Matthew Palmer QC

Public law permeates nearly every aspect of the law and it is 
increasingly important for lawyers to have sound command 
of public law. Join us for engaging presentations by experts 
on topical issues including constitutional, Treaty of Waitangi, 
local government law, the accountability of crown entities, 
the running of inquiries and the practice of regulation.

Wellington 8 Oct

PRACTICE & PROFESSIONAL SKILLS

CYBER LAW – WHAT 
HAPPENS TO YOUR BITS 
AND BYTES WHEN YOU 
DIE?

  
1.5 CPD hours

Gareth Abdinor
Bianca Mueller

Can you advise your clients as to what happens to their 
online assets, profi les, bank accounts etc, when they die? If 
not, you need this webinar. Learn who has rights to digital 
assets your client may have and how to protect them, how to 
manage an online reputation post mortem and much more.

Webinar 17 Sep

ADVANCED LOGIC FOR 
LAWYERS

  
5 CPD hours

Professor Douglas Lind An advanced workshop designed for lawyers who have 
attended the Logic for Lawyers workshop.

Wellington 27 Oct

LOGIC FOR LAWYERS

  
5 CPD hours

Professor Douglas Lind Attend this workshop to learn a practical framework 
and gain specifi c analytical tools for working with legal 
arguments. 

Wellington

Auckland

28 Oct

29 Oct

LAWYER AS NEGOTIATOR

  
11.5 CPD hours

Jane Chart Including hands on practice and feedback, this workshop 
examines di� erent strategies and tactics, and o� ers tools for 
dealing with di�  cult negotiators, breaking impasses, and for 
addressing specifi c issues which you might wish to raise.

Auckland

Wellington

17-18 Nov

24-25 Nov

UNDERSTANDING 
MEDIATION – MEDIATION 
FOR LAWYERS PART A 

  
14.5 CPD hours

Virginia Goldblatt
Geoff Sharp

Mediation knowledge and skills are an increasingly important 
adjunct to legal practice. Many more clients are taking disputes 
to mediation (because it works) and the more that their legal 
advisers know about how it works the better. In addition, 
practice as a mediator extends the service that lawyers can 
o� er the public.

Wellington 30 Oct-
1 Nov

IN SHORT - AUCKLAND

DEMYSTIFYING TRUSTEE 
CORPORATIONS

  
1.5 CPD hours

Richard Broad This presentation will introduce and outline the background 
to trustee corporations and discuss: the types of corporate 
trustees, statutory advantages, the nature of their business,  
their advantages, linkages and cooperation with the legal 
profession, and consider the future for these corporations. 
It will also cover the licensing of trustees by the Financial 
Markets Authority when organisations are seeking funds from 
the public. 

Auckland 24 Sep

ESTATES AND TRUSTS – 
KEY ISSUES

  
2 CPD hours

Vanessa Bruton
Barry Stafford

Wills which are drafted with a lack of care and thought, 
coupled with family tensions, are a recipe for later litigation, 
with an even heightened risk and complexity when family 
trusts are thrown into the mix. This presentation will consider 
avenues for successfully challenging wills and provide tips for 
practitioners drafting wills and advising on estate planning 
when trusts are involved.

Auckland 17 Sep

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.

Online registration and payment can be made at: 
www.lawyerseducation.co.nz



Fined for 
deliberately 
withholding 
information
A lawyer who deliberately failed to advise 
two sisters that they had not been appointed 
as trustees of the trust that administered 
the bulk of their mother’s estate has been 
found guilty of unsatisfactory conduct by 
the Legal Complaints Review Officer (LCRO).

The case involving a lawyer, F, came 
before the LCRO on appeal from a lawyers 
standards committee.

One of the sisters, Mrs A, had earlier com-
plained to the Lawyers Complaints Service 
that F had not taken steps necessary to 
carry out the instructions of her mother’s 
will to appoint her as a trustee.

After the standards committee decided 
to take no further action, the LCRO found 
that there was “nothing to suggest any 
wrongdoing on [F’s] part in failing to have 
the applicant appointed as trustees [sic]”.

Second complaint
Mrs A then lodged a second complaint, 
alleging that F had deceived her into 
believing she was a trustee. The standards 
committee determined that the LCRO had 
“in effect made a finding that deals with 
[Mrs A’s] complaint”.

On review of the second complaint, the 
LCRO said that Mrs A’s second complaint 
was not addressed by the LCRO in its ear-
lier decision.

It ruled that F’s conduct “constitutes 
unsatisfactory conduct pursuant to s 12(c) of 
the Lawyers and Conveyancers Act [2006] 
by reason of breaches of rules 7, 10, 11 and 
11.1 of the Conduct and Client Care Rules”.

According to their mother’s will, drawn 
up by F, the two sisters were to be appointed 
as trustees of a trust to which she had left 
the bulk of her estate.

In fact the power to appoint trustees 
rested with the surviving trustee (the trust’s 

Lawyer fined for 
‘serious’ breaches
A lawyers standards committee has fined a 
lawyer, W, $5,000 after making two findings 
of unsatisfactory conduct which it con-
sidered “were at the more serious end of 
the scale”.

The committee noted that “had it not 

Lawyers Complaints Service
accountant) who declined to appoint the 
sisters, allegedly on the grounds that their 
appointment would jeopardise the smooth 
running of the trust.

Not informed
F, who was the trust’s lawyer as well as 
lawyer to the deceased’s estate, did not 
tell the sisters of this, or that the provision 
of the mother’s will appointing them as 
trustees could not be realised possibly due 
to F’s error in drafting the mother’s will.

Instead F treated them both as if they 
were trustees, including addressing com-
munications to them and having them sign 
documents as such.

One of the sisters, Mrs A, discovered 
the true position two years later and laid 
a complaint about F’s conduct.

The standards committee decided that 
F had endeavoured to give effect to the 
provisions of the will, and that the failure 
to achieve this was not F’s responsibility. 
The committee decided to take no further 
action on the complaint.

Mrs A laid a fresh complaint which came 
before the LCRO on appeal, who decided 
that there was a case to answer and that 
he would hear the case himself rather than 
incur further delay by sending the matter 
back to the standards committee.

The LCRO found that F did not ever advise 
Mrs A that she was not a trustee of the trust.

A clause in Mrs A’s mother’s will provided 
that she was to be appointed a trustee of 
the trust. That could not be carried out 
because the accountant trustee declined 
to appoint her.

“It was incumbent upon [F] to advise 
[Mrs A] as Executor of the will that the 
clause in the will could not be effected,” 
the LCRO said.

“I find it impossible to accept [the sub-
mission of F’s lawyer] that [F] did not pur-
posely withhold information. Over a period 
of some two years and in a multitude of 
communications, [F] had every opportunity 
to advise [Mrs A] that her understanding 
she was formally appointed as a trustee 
was incorrect.”

The LCRO agreed that whatever the con-
sequences for the smooth operation of the 

trust, it was not up to F to deprive the sis-
ters of knowledge about the true position.

Disturbing view
Later the parties made submissions on 
penalties, with F’s lawyer arguing that the 
complaints process had been arduous and 
was punishment enough given that F had 
not profited by the “misunderstanding” 
over the appointment.

F’s lawyer also submitted that F was 
upholding his duty to promote the interests 
of the accountant trustee, who was a client.

“The logic of this submission is that it is 
acceptable to breach a lawyer’s obligations 
and specifically the Conduct and Client 
Care Rules, provided it can be argued it was 
done to protect and promote the interests 
of a lawyer’s client.

“This submission exhibits a disturbing 
view of a lawyer’s obligations,” the LCRO 
said.

“It also continues to reflect the submis-
sion which I have described as ‘condescend-
ing’ that the failure to advise [Mrs A] of the 
situation was ‘for her own good’.”

The LCRO continued: “Although I have 
noted that deceit for the purpose of personal 
gain was absent, it is inescapable that [F] 
deceived [Mrs A] into thinking that she 
had been appointed a trustee.”

That lack of truthfulness “is the most 
serious aspect of [F’s] conduct and [I] there-
fore consider this must attract a reasonably 
significant response”.

The LCRO censured and fined F $1,500. 
It also ordered F to pay $1,600 costs, to 
apologise to Mrs A, and to pay her $5,000 
for the anxiety and stress caused to her.
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been for [W]’s previously unblemished 
record [W’s] conduct may have warranted 
referral to the [New Zealand Lawyers and 
Conveyancers] Disciplinary Tribunal.”

W acted for Ms A and her former part-
ner Mr B on a residential property sale. 
The property was owned by a company, 
C Ltd, of which Ms A and Mr B were joint 
directors and equal shareholders. W also 
acted for C Ltd.

Both the parents of Ms A and of Mr B had 
expressed an interest in purchasing the 
property. The parties agreed that in fairness 
to each other neither set of parents should 
acquire the property.

The property in question was sold and it 
subsequently emerged that the purchaser 
was acting as a “friendly buyer” on behalf 
of Mr B’s parents, information known to W 
who had not disclosed it to Ms A.

Complaints
Ms A made a number of complaints about 
W’s conduct, notably that W had not acted 
in Ms A’s best interests; that W had a con-
flict of interest in acting for the “friendly 
buyer”; that W had misled Ms A about the 
sale and that W had facilitated the transfer 
using a forged signature which W had then 
witnessed.

In relation to the latter matter, the stand-
ards committee noted that, if the signature 
was forged, there was no evidence before 
it that W played any part in that.

However, Ms A’s signature on the A & 
I form had not been witnessed when W 
certified the certificate and completed the 
transaction.

The committee concluded: “It is common 
ground between the parties that [W] 
wrongly certified and completed the e-deal-
ing instrument when transferring title to 
the property on Landonline.

“The standards committee noted that 
it is incumbent on a lawyer in a convey-
ancing matter to take reasonable steps to 
verify the identities (preferably by using 
photographic ID) of the parties who have 
given their authority to lodge an e-dealing 
instrument and to ensure that their signa-
tures are witnessed. Even where a lawyer 
has nominated another trusted person 
to undertake that function, the ultimate 
responsibility for properly verifying the 
parties’ identities lies with the practitioner.”

False certification
The committee also said that “[W]’s actions 
in falsely certifying the e-dealing gave the 

impression that [W] had taken the nec-
essary steps to verify the both parties’ 
identities when this was not the case. In 
so doing, [W] clearly breached Rule 2.5 of 
the [Lawyers and Conveyancers Act (Law-
yers: Conduct and Client Care) Rules 2008 
(RCCC)] which prohibits a lawyer from cer-
tifying the truth of a matter except where 
there are reasonable grounds to believe 
that the matter is true after having taken 
appropriate steps to ensure the accuracy 
of a certification. The Standards Commit-
tee also noted a lawyer’s obligation under 
Rule 2.6 of the RCCC to immediately take 
steps to correct a certificate where it is 
discovered that a certificate provided was 
or has become inaccurate or incomplete.”

On the matter of the jointly owned prop-
erty which Ms A and Mr B agreed should be 
sold as part of their separation, Ms A says 
that she signed an agreement to sell the 
property even though she thought the price 
was rather low, because Mr B had a lot of 
experience in the market and was trusted.

The price was later lowered further and 
Ms A found out that the property had been 
sold to Mr B’s parents and that W’s firm had 
acted for the “friendly buyer” which had 
nominated Mr B’s parents’ family trust as 
the ultimate purchaser. W had not disclosed 
this to Ms A. W also subsequently acted for 
Mr B in respect of the relationship break up.

Conflicts of interest
“The standards committee considered 
that, given the presence of at least two 

and potentially three conflicts of interest, 
there was no way that [W] would have been 
able to discharge the obligations owed to 
each of the various parties.”

It ruled that there was no evidence that 
W had informed the various parties of the 
conflicts, or of the need for them to seek 
independent legal advice in accordance 
with W’s obligations under Rules 6.1.1 and 
6.1.2 of the RCCC.

“It seems unlikely that, had Ms [A] been 
fully apprised of the facts as the various 
dramatis personae involved in the sale, she 
would ever have agreed to allow [W] to 
continue to act after obtaining independent 
legal advice, as envisioned by Rule 6.1.3 
of the RCCC.”

The standards committee took the view 
“that [W] actively assisted [Mr B] in facili-
tating what was a hopelessly conflicted sale 
and purchase process”. The committee did 
not accept W’s explanation that given Ms A 
was not W’s client in her personal capacity, 
W owned no duties to Ms A. Rather, “In 
[W’s] capacity as a solicitor, it was incum-
bent on [W] to reveal the full details of the 
transaction to Ms [A] as a joint director of 
[C Ltd]. Instead, [W] said nothing, failing 
to comply with the RCCC.”

The committee also considered it was 
possible that Ms A may have suffered some 
material loss as a result of W’s actions if, 
indeed, the house was sold below market 
valuation.

As well as imposing a fine, the committee 
ordered W to pay $1,500 costs.

Coming Up...
Rule-based trade
The 2015 UNCITRAL (United Nations Convention on Contracts for the 
International Sale of Goods) South Pacific Seminar will be held in Port 
Moresby, Papua New Guinea, on 24 and 25 September. Subtitled Rule-
based trade: a legal roadmap for the South Pacific, the seminar aims to build 
local capacity to implement harmonised and modernised commercial 
law reforms of the small island developing states in the South Pacific 
region. See www.law.qmul.ac.uk/events/items/158639.html or email uncitral.
rcap@uncitral.org.

Professional women’s conference
The Canterbury Women’s Legal Association’s Professional Women’s Con-
ference 2015 will be held in Christchurch on 9 October. The New Zealand 
Law Foundation is supporting the keynote speaker, Rabia Siddique, to come 
from Perth. Rabia is a former prosecutor of terrorist and war crimes, an 
international humanitarian, a retired British Army officer, a hostage survivor 
and the mother of triplets. See www.lawfoundation.org.nz/?p=5005&e=1.
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INA WALKER
Seeking any information regarding 
the above-named who possibly 
died in Australia. Information is 
sought for the purposes of Section 
40 of the Public Works Act 1981.

JOHN WESTWOOD BOYEN 
(JOHN WESTWARD BOYDEN)

Seeking any information regarding 
the above-named who died in 
NSW, Australia. Information is 
sought for the purposes of Section 
40 of the Public Works Act 1981. 

Please contact Sai Ek-ananthum, 
phone +64 (03) 343 7304, Darroch 
Ltd, PO Box 142, Christchurch.  

Darroch Limited MREINZ REAA 2008

JOHN MCKINNON

Darroch is seeking any information 
regarding the above-named who 
owned property in Okahukura, near 
Taumaranui in 1924.  The property is 
described as part Rangitoto Tahua 52F, 
Section 3 Block held in Certificate of 
title 190/79. Information is sought for 
the purposes of Section 40 of the Public 
Works Act 1981.

Please contact Murray Bradley, phone 
+64 (03) 343 7300, Darroch Ltd, PO Box 
142, Christchurch.  

Darroch Limited MREINZ REAA 2008

Katharine Ferguson
Would any lawyer holding a will for the above 
named, formerly of Wellington, latterly of Te Horo, 
Married Woman, who died at Wellington Regional 
Hospital on 3 June 2015 aged 62 years, please 
contact Sarah Grogan, treadwells:

 sarah.g@treadwells.co.nz
 04 472 0929  04 473 7106
  PO Box 859, Wellington 6040, DX SP20005

Grant Anthony Heaton
Would any lawyer holding a will for the above named, 
late of Lower Hutt, Painter, who died on or about 25 June 
2015, please contact rebecca Dickie, ArL Lawyers:

 rebecca.dickie@arl-lawyers.co.nz
 04 566 6777  04 569 3354
  PO Box 30-430, Lower Hutt 5040 DX RP42002

Richard William Thompson
Would any lawyer holding a will for the above 
named, late of 364 Swanson Road, Ranui, who 
died on 27 June 2015, please contact raymond 
S Walker, Solicitor:

 r.walker@raywalker.co.nz
 09 373 5566  09 373 5717
  PO Box 2272, Shortland Street, Auckland 1140 

DX CP24048

Kenneth Douglas Brown
Would any lawyer holding a will for the above 
named, late of 22 Gulf View Road, Murrays Bay, 
Auckland, Retired IT Manager, born on 20 February 
1952, who died on 15 July 2015, please contact 
Cindy Hubbard, O’brien Ward:

 cindy@obrienward.co.nz
 09 475 5256  09 475 5258
  PO Box 305-025, Triton Plaza, Auckland 0757

Leone Helen Percy
Would any lawyer holding a will for the above named, 
late of 8 Rimu Drive, Wairoa, Widow, born on 1 April 
1932, who died on 2 July 2015, please contact Chris 
Wheeler, A J Gallagher, Solicitors:

 cjw@ajgallagher.co.nz
 06 834 4015  06 834 4017
  PO Box 328, Napier 4140

Hirangi Taite
Would any lawyer holding a will for the above 
named, late of 191 Te Maunga Lane, Mount Maun-
ganui, Widow, born on 1 October 1935, who died 
on 1 June 2015 at Tauranga, please contact Lyn 
bougen, Fitzgerald Law:

 lyn@fitzlaw.co.nz
 07 575 8778  07 575 0068
  PO Box 10332, Bayfair, Mount Maunganui 3152

David Francis Cruickshank
Would any lawyer holding a will for the above 
named, late of Wellsford, retired printer, born on 
18 April 1962, who died on 16 August 2015, please 
contact robyn Currie, Insight Legal:

 rcurrie@insightlegal.co.nz
 09 425 7884  09 425 7032
  PO Box 333, Warkworth 0941

Robert Su
Would any lawyer holding a will for the above 
named, late of 1/51 Shanaway Rise, Hillcrest, 
Auckland, Analyst, married, who died at Auck-
land on 2 June 2015 aged 33 years, please contact 
michelle buckley, public trust:

 Michelle.Buckley@publictrust.co.nz
 04 978 4833  04 978 4931
  PO Box 31466, Lower Hutt 5040 DX RP42084

Shree Raj Naicker
Would any lawyer holding a will for the above 
named, late of 4/35 Hain Avenue, Mangere East, 
Auckland, Customer Services Officer, born on 1 
March 1987, who died on 23 April 2015, please 
contact Vimlesh Anand, Southern Legal:

 vimlesh@southernlegal.co.nz
 09 263 4528  09 263 4597
  PO Box 76480, Manukau 2241, DX EP 75535

Edith Mary Matthews-Witute
Would any lawyer holding a will for the above 
named, late of 230 Manu Road, Whangarei, Ben-
eficiary, born on 10 December 1954, who died 
on 5 January 2015, please contact Ken Duffell, 
bramwell Grossman Lawyers:

 ken@blegal.co.nz
 06 872 8210  06 876 9435
  PO Box 500, Hastings 4156

Darin Patrick McKay
Would any lawyer holding a will for the above 
named, late of Remuera, Auckland, born on 16 
January 1961, who died on 9 May 2015 at Auckland, 
please contact Ian mellett, Quay Law:

 quaylaw@quaylaw.co.nz
 09 523 2408  09 523 2409
  PO Box 28841, Remuera, Auckland 1541

John Tony Arthur Hodgson
Would any lawyer holding a will for the above named, late 
of Tauranga, who died on 14 July 2015 aged 41 years, 
please contact Jodi Nicols, bush Forbes Solicitors:

 jodi.nicols@bushforbes.co.nz
 07 577 6039  07 577 6863
  PO Box 526, Tauranga 3140

Leslie Ann Clarke
Would any lawyer holding a will for the above 
named, late of Greytown, Beneficiary, born on 7 
July 1965, who died on 3 July 2015, please contact 
Vicki Lackner, Gibson Sheat Lawyers incorpo-
rating Logan Gold Walsh Lawyers:

 vicki.lackner@gibsonsheat.com
 06 370 6480  06 377 7496
  PO Box 562, Masterton 5840, DX PA89009

Tony Tetevano
Would any lawyer holding a will for the above 
named, late of 3 Ruru Place, Tokoroa, Timber 
Worker, who died at Tokoroa on 27 January 
2015, please contact Hassall Gordon O’Con-
nor & Newton:

 tok.law@xtra.co.nz
 07 886 6279  07 886 8231
  PO Box 76, Tokoroa 3444, DX GA28501

Christopher Singh
Would any lawyer holding a will for the above 
named, late of 14 Leadley Lane, Tawa, Welling-
ton, Analyst, who died on 8 August 2015 aged 39 
years, please contact Graeme bennett, LawWorks:

 suew@lawworksnz.com
 09 303 9922  09 377 8014
  PO Box 4204, Auckland 1140, DX CX10256

brown, Kenneth 
Douglas
Clarke, Leslie Ann
Cruickshank, 
David Francis
Ferguson, Katharine
Heaton, Grant 
Anthony
Hodgson, John 
Tony Arthur

matthews-Witute, 
Edith Mary
mckay, Darin Patrick
Naicker, Shree Raj
percy, Leone Helen
Singh, Christopher
Su, Robert
taite, Hirangi
tetevano, Tony
thompson, 
Richard William

Wills
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Admission
Under Part 3 of 
the Lawyers and 
Conveyancers Act 2006

Abley Brendan 
Patrick Coll
Adams Timothy James
Ah Kuoi Priscilla Aisake
Allison Rachel Anne 
Arbuckle Rachel 
Elizabeth Thomson
backhouse Emma Alexis
bartlett Jordan 
Jesse Maria
barwood Ashton Philip
bastianello Tania
bongers Mali Field
boolieris Eva Petronella
bowman (previously 
Frame, rolfe) Tania 
Nadine Aroha
bracey Anneke Fuatino
brady (Previously Kidd) 
Katherine Barbara Ruth
brady Marleigh Desma
brooks Casey Lee
broughton Olivia Rose
browne (Previously Watt) 
Theresa Philippa Mary
bryant Julian David
burrows Luke Alistair
burrows-Healy 
Nicole Marie Sarita
Calderwood Shimal 
Kamala (previously 
Sataiya)
Cambridge Harriett 
Josephine
Chen Ernie Yu-An 
(previously Yu-An)
Choi Yoon Soo (Julie)
Chung Dong Yun (Jenny)
Clark Richard James 
Cleaver Hannah 
Sari Yewon
Codlin Anna Elizabeth
Cooper (Previously 
Willowstarr, Dawe) Jade 
Isabel Lucie (Previously 
Jade Isabelle Rainbow) 
(Previously Jade 
Rainbow Isabel Lucie)
Couper Elliott James

Cradock Amy June
Crawford Tanya Cherie
Crump Elle Sarah
Curulala Kelepi 
Lalawamaikaukilagi
Davis Misha Jacobine
Davison Samuel 
James Phelps
Dawson Hayes 
Jordana Josephine
Dearsley Catherine Mary
Digges La touche 
Aimee Jean
Domett Chloe Charlotte
Duncan Stephanie Jane
Dutt Upashna
edwards Mitchel Paul
embling Jonathan Michael
engelbrecht 
Jarinda Sunita
Fargher Zachary William
Fernandez A 
marshel Karen
Fleetwood-Smith 
Charlotte Skye
Foster (Previously 
Foster-Grubb, Grubb) 
Tamela Anne
Fyfe Giana Filoi
Glading Michelle Jane
Grainger Joshua Mark
Guo Saiya (Previously Sai)
Hannagan Thomas 
Edward
Harris Lucy Elizabeth
Harris Rachael Caroline 
Harrison Alice Elizabeth
Hollings Caitlin 
Rose Tohill
Houghton Dale Rose 
(previously Kerr)
Houghton Danielle Serena
Ishmael (Previously 
Amin) Diako (Previously 
Diako Aras)
Jaduram Shivani
Jones Bryn Hamilton
Jones Caithlin Anna
Kang Jun-Hu (John) 
Kearns (Previously 
Neuwelt Kearns) 
Liam Michael Neuwelt 
(Previously Liam Michael)

Kember Samuel Richard
Kennedy Rebecca Louise
Kidd Matthew John
Kimpton Joshua 
Clayton Stuart
Kraitzick David Maurice
Latimour Thomas David
Law Joshua David
Law Shane Baden
Lawler Bridget Huriata
Leslie Cameron Miles
Levet Christopher Charles
Liu Lily (Previously 
Lily Wei Chun)
Lo Jason Yat Hei
Lopez Keegan Trevor
Low Alexander James
Low Gregory 
Stuart Gordon
Luo Calvin (previously Yu)
mackenzie Ivy 
Jennifer Maree
madsen Ken Taro
maloney Justin James
marsh Alice Grace
mathieson Sarah 
Elizabeth
mcDougall Brogan 
Thelma Kathleen
mcKay Alexander Philip
mcKenzie Briony 
Leona Jill
mcKenzie William Dacre
merry Alexandra Clare
miao Ye
mills Alexandra 
Chantal Haultain
mills Hannah Jane
mitchell Grace Holiday
mitchell Marama Rose 
monigatti Richard Adrian
mulrennan Cathrine 
Amy Morris (Catie)
muratbegovic Dino
murphy Nicholas 
Joseph Hiro
Nasir Zakaria
O’brien Thomas James
O’Halloran Karlene Tara
Oldham Liam 
Kevin Francis
Ooi Junia Yin Fei

painter Elizabeth Joan
panzic Stephanie Frances
parson Phoebe Ruth
paterson Cameron Ian
peacocke Emily Rebecca
pearson Kate Liana
player-bishop Lucy Anne
polaschek Rosa McKay
polglase Tamara Caitlin
pool Rachel Frances
price Sarah Louise
pryde (Previously 
tracey) Helen Marie
radich Paul Neville
rayner Richard Firth
razoki Zena Ayad
recordon Sebastien 
Philip Paul
redman Luke Edward
richards Thomas 
Michael Ballantyne
rodriguez Marie 
Angeline Caguicla
roe Jillian Beverley
russell Jonathon 
Alexander
Saha Ambika
Saunders Hamish 
John Hutchison
Savage Christopher 
Michael Dillon
Savage Frances Frederika
Sayes Emily Diana
Scrimshaw Robyn Anne
Shade Charlotte Hannah
Sinclair James 
Rory Wilson
Singh Rajiv Mahendra
Singh Rajnesh
Skelton Richard 
John William
Snell Hugo Carfrae 
McKenzie Stanton
Song Rebecca Jihee
Steller Rachael Marie
Stewart (Previously 
Stewart-murray) 
Benedict Alexander 
Sussman Sarah Robyn
Swan Nicholas David
tangri Jaspreet 
(previously thind 
Jaspreet Rajbir)

taufalele Henele 
Sikamanuao
tausi Jay Anthony Elias
taylor Ellen Louise
thompson (Previously 
mcAuley) Robert 
William (Previously 
James Iain Stuart)
tinai Norma
tukutama Lilivaine 
Gerrica Bernice 
Benedicta Kennedy
tunstall Holly Ngahuia
turton Hannah Erica
Vaughan Judith Patricia
Vernall Ryan Gregory
Vilsbaek Kate Lucy
Wall Rosie Marie
Ward Rachel Sarah
Watson Darleen Janice
Wayman Daniel Jolyon 
Wilson Oliver George
Woudberg Bridget Helen
Yao Tian Yi (Jennie)
Zhang Yichun (Kelly)

Approval to 
practise on 
Own Account
Under s30 of the Lawyers 
and Conveyancers 
Act 2006

Flitcroft Richard James 
Fraser Seth John 
Gandy John Mark
Grant Georgina Ruth
Heatlie Jeanne
Kuy Sushan 
macGill Rita Anne
Webster Cushla Mary

Comments concerning the suitability of any of the below-named applicants for 
the certificate or approval being sought should be made in writing to me by 17 
September 2015. Any submissions should be given on the understanding that 
they may be disclosed to the candidate. The Registry is now advertising names 
of candidates for certificates of character, practising certificates and approvals 
to practise on own account on the NZLS website at www.lawsociety.org.nz/for-
lawyers/law-society-registry/applications-for-approval.

— Christine Schofield, Acting Registry Manager

 christine.schofield@lawsociety.org.nz 
 04 463 2940  0800 22 30 30  04 463 2989

Law Society 
Registry
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Do you want to live and work in the second fastest growing 
region of New Zealand and enjoy an enviable work/life balance. 
Mactodd prides itself on being a full service law firm, combining 
local knowledge and convenience with National presence and 
experience. We are looking for an experienced Commercial/
Property lawyer who can hit the ground running in our busy com-
mercial team. You will require a strong commercial knowledge 
and appreciation of business demands and requirements. You will 
be working with local, national & international clients on a wide 
variety of matters at all levels including property conveyancing, 
subdivisions, commercial conveyancing, leasing and finance, 
wills, trusts, estate planning, succession planning and relationship 
property. Ideally you will be:
• An independent self-starter with a minimum of 4 yrs PQE expe-

rience in a similar role in a NZ law firm.
• Outgoing, community minded and have excellent communication 

and personal skills to quickly integrate into the local community.
• Experienced in building client relationship and developing your 

own client base.
This is an exceptional opportunity to develop professionally and 
enjoy all the lifestyle benefits the region has to offer. Please send 
your CV by Friday 18th Sept 2015 to PO Box 653, Queenstown, 
9348 or e-mail mraby@mactodd.co.nz

S E N I O R  S O L I C I T O R
C O M M E R C I A L  P R O P E R T Y

Q U E E N S T O W N

Research Counsel to the 
Principal Family Court Judge  
(2 years Fixed Term)
Principal Family Court Judge’s Chambers, Wellington
Vacancy 26763

This role would suit a recent graduate or a graduate with 1 - 2 years work 
experience who is looking to advance their legal career.

The successful applicant will have an interest in family law, the Family Court 
Judiciary and the operation of the Family Court. He or she will report to the 
Principal Family Court Judge and also have regular contact with Judges on 
the Principal Family Court Judge’s Advisory Board, as well as staff at the  
New Zealand Law Society, Ministry of Justice and other government agencies.

The successful applicant will be responsible for:
• providing legal, operational, and administrative support to the Principal 

Family Court Judge to support him to carry out his role
• providing legal support to the wider Family Court Bench in regards to 

matters of national significance
• overseeing the publication of Family Court judgments and supervising 

the Family Court Judgment Publication Assistant.
The role requires a high level of judgment, good communication and 
analytical skills, and the ability to cope with changing demands and meet 
tight deadlines.

For more information about this role, please contact: 
Steven Bishop steven.bishop@justice.govt.nz

To apply, please go to the Ministry of Justice vacancies website  
http://careers.justice.govt.nz/Pages/Vacancies.aspx click on the  
position job title and follow the instructions. 

Applications close Tuesday, 22 September 2015.

Some perks are 
what make all  
the difference.

www.treadwellgordon.co.nz

At Treadwell Gordon we think we have the balance about right.  
Living in the provinces revolves around your lifestyle - on your 
doorstep you’ll find beaches, the Central Plateau, outdoor 
sports opportunities and a friendly cāfe lifestyle. You’ll soon 
appreciate what living in smaller centers is all about.

If you are seeking an opportunity to take the next step in your 
legal career balanced with a real lifestyle and would like a 
stimulating, challenging and varied role, then call today to find 
out more!  

Litigation Solicitor & Property Solicitor 2+ PQE
Whanganui - Taihape - Ohakune

Contact Jacqui Powell, Practice Manager
Tel. 06 349 0570, Email: jep@treadgord.co.nz

MORE 
INFO
HERE

Advertise
with us!

LAWTALK LAWPOINTSOUR WEBSITES

Advertising Co-ordinator

Christine Wilson

advertising@lawsociety.org.nz
04 463 2905
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5+ PQE Civil Litigator &
2+ PQE Property Solicitor

Holland Beckett is a progressive and growing full service law firm, situated in the 
sunny Bay of Plenty with offices in Tauranga, Rotorua, Whakatane and Opotiki. 
Due to outstanding growth, we are seeking an outstanding Senior Solicitor and 
a talented Property Solicitor to join our large and busy Litigation and Property 
Teams based in Tauranga.

To be successful in the Litigation Team, the candidate will have 5–7 years litiga-
tion experience from a reputable firm, with excellent technical skills, a passion 
for law and a desire to add real value to every client interaction. The successful 
candidate will also have exceptional client relationship management experience, 
an analytical mind and the ability to supervise and develop the expertise of 
junior team members.

To be successful in the Property Team, the candidate will have 2+ years property 
experience from a reputable firm, with excellent technical skills, a passion for 
law and a desire to add real value to every client interaction. The successful 
candidate will also have exceptional client relationship management experience, 
an analytical mind and the ability to supervise and develop the expertise of 
junior team members.

In return, we offer award winning premises, varied and challenging work, and 
the opportunity to work with and build relationships with quality clients. We 
provide ongoing training and professional development along with a range of 
fantastic social opportunities. If you are seeking an opportunity to take the next 
step in your legal career, whilst maintaining a wonderful lifestyle in the Bay of 
Plenty, then we are waiting to hear from you.

Apply today by emailing a copy of your updated CV, cover letter and academic 
transcript to – careers@hobec.co.nz.

EXCITING OPPORTUNITIES FOR 
CIVIL LITIGATORS

Shine Lawyers is the New Zealand office of one of the largest 
specialist plaintiff litigation firms in Australasia.  If you are a 
civil litigator and want to join an exciting new law firm that is 
really going places, you need to talk to us.

We are opening an office in Christchurch and initially will 
be primarily practicing in the area of insurance earthquake 
litigation.  But our plan is to grow our practice and expand 
our specialist plaintiff’s litigation practice throughout New 
Zealand.

Join well known insurance expert Andrew Hooker and his 
passionate team.  Guaranteed Court time, and a fun, dynamic 
workplace. You can join the Shine team at the outset and 
grow with us.

All civil litigators (preferably but not necessarily with some 
insurance experience) should contact us, regardless of 
experience.

We’d love to talk to you.

Contact: ahooker@shinelawyers.co.nz

law

Crown Law is committed to the principles of  
Equal Employment Opportunity

crown

Assistant Crown Counsel, 
Crown Legal Risk Group 
- Revenue Team
Be at the forefront of the practice of public law – 
advising and representing the Crown in a dynamic 
and stimulating working environment.

Crown Law provides authoritative legal advice 
and representation to the executive government to 
enable it to achieve its objectives, act lawfully and 
discharge its constitutional responsibilities. Crown 
Law is used by Ministers, Chief Executives and 
Chief Legal Advisors for core Crown advice and 
litigation and is their trusted advisor.

The Crown Legal Risk Group, Revenue Team 
provides legal advice and representation to 
Ministers and Government Departments on matters 
relating to the protection and appropriation 
of Crown revenue and a range of public law 
matters. In this role, the team advises on powers 
and functions, both statutory and non-statutory, 
and appears in a range of litigation including tax 
challenge proceedings, applications for judicial 
review, appeals and common law claims against 
the Crown at all levels of the Court hierarchy. 
The team’s key public sector clients include Inland 
Revenue, the Treasury and the NZ Customs Service.

As part of the Crown Legal Risk Group, members 
of the Revenue Team also assist with advice to and 
representation of decision makers in sectors such as 
primary production and natural resources, labour, 
immigration and citizenship, education, health, 
social development and health and safety.

We are seeking to appoint a promising lawyer with 
a strong academic record, proven legal research 
skills and a desire to develop and enhance their 
advocacy skills by working in a team with a busy 
litigation load. Experience in public law, revenue, 
commercial or regulatory law would be an asset 
but is not a prerequisite.

All applications should include a 
covering letter, curriculum vitae and 
academic transcript, citing the vacancy 
applied for and where the vacancy was 
seen. Please send applications to hr@
crownlaw.govt.nz

Applications close at 5pm on 9 October 
2015.
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BLACKSTONE CHAMBERS
FOR LEASE · AUCKLAND CBD

Further images can be 
viewed at: 
www.valourproperties.co.nz
For all enquiries, please 
contact:

Only 50 metres from Queen Street, Blackstone Chambers at 14 Wyndham Street 
has been fully refurbished. Constructed in the 1870’s, many of the original features 
of this Heritage listing building have been retained such as the character light 
wells, walk-in-safe, ornate fire places and some of the original kauri wood. These 
are enhanced by new quality carpets, air conditioning, earthquake strengthening, 
new kitchen, bathrooms, electrical, plumbing and security systems to provide for 
the expectations of 21st century professionals. Both the interior and exterior of the 
building have been freshly painted.
There are nine large office/meeting rooms, each set up with multiple power and 
data points to allow sharing of rooms if desired. A courtyard area can be accessed 
from the main meeting room and kitchen.
The building has dual street frontages to Wyndham Street and Durham Lane and 
comprises approximately 286 square metres over two stories. Two secure on-site 
car parks can be accessed from Durham Lane. Also conveniently located at the rear 
of the building are Wilson and Tournament public car park buildings. Britomart is 
within 5 minutes walking distance.

Rosie Hobbs
021 358 048
rosiehobbs@ 
valourproperties.co.nz

 Your legal search and recruitment partner 
021 611 416 / www.jlrnz.com

Please contact Jennifer Little for a confidential discussion 
at: Jennifer@jlrnz.com

Litigator - Auckland
Associate/Senior Associate
• Internationally recognised brand
• Employer of choice
• Career development opportunities

We are a specialist civil litigation and dispute resolution practice, with a 
strong focus on insurance law. We are a local law firm with international 
experience, resources and perspective. 

Recent internal promotions have seen two of our Senior Associates 
promoted to Partner, leaving a gap at the Senior Associate level. 

We are looking for a high performing litigator to join our Auckland team. 
The ideal lawyer must have litigation experience, which might include 
insurance law and they will enjoy mentoring lawyers.

Working with both local and large international brands, you will be 
exposed to a significant amount of defence work as well as issues 
relating to policies. 

We are open to proposals for flexible working arrangements. We provide 
our staff with an exceptional work/life balance as well as the benefits of 
international experience and global networks. 

You will be rewarded with a competitive salary. Staff benefits include 
gym and health insurance contributions, and a supportive and friendly 
work environment. We provide our staff with training and development 
and encourage staff to be the best that they can be.

Litigation Solicitor 
4-7 years’ PQE
Auckland
Meredith Connell’s Public and Regulatory Group require 
a high performing intermediate to senior litigator who 
wants to develop their Courtroom experience.

This public and regulatory litigation team advises and 
conducts reviews for Crown and corporate entities in 
a range of regulatory settings and frequently acts on 
professional disciplinary matters.

Known as the largest litigation firm in New Zealand and 
home to the Crown warrant in Auckland, Meredith Connell 
is a full service law firm with a fresh and modern twist. 

This energetic firm will expose you to top-quality work, a 
wealth of experience and a ‘people first’ culture. With an 
average partner age of 35, this firm has an excellent track 
record of promotions. 

 Your legal search and recruitment partner 
021 611 416 / www.jlrnz.com

Please contact Jennifer Little for a confidential  
discussion at: Jennifer@jlrnz.com
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