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News Points
Search and surveillance
The Law Commission has begun a joint review 
with the Ministry of Justice of the Search and 
Surveillance Act 2012.

The statutory review is required under the 
Act, which specifies that a joint review by the 
Ministry of Justice and the Law Commission 
must be underway by 30 June 2016, Minister 
of Justice Amy Adams said when announcing 
she had commenced the review.

Four years after its passage, “it is time to 
review the Act’s operation and whether it remains 
fit for purpose,” Law Commissioner Associate 
Professor Donna Buckingham says.

“For example, the Act was drafted before 
cloud-based storage of data was commonplace. 
In the light of these and other developments, 
the Commission will be examining whether the 
investigative powers in the Act are sufficient for 
law enforcement purposes. We will also consider 
whether the safeguards that surround those 
processes are adequate.”

The Commission and Ministry will call for 
public submissions later this year and will report 
to the Minister of Justice by the end of June 2017.

Equitable briefing
The Law Council of Australia has launched a 
new Equitable Briefing Policy aimed at improv-
ing the briefing of women barristers across the 
country, the Council announced on 24 June.

The policy includes, for the first time, interim 
and long-term targets with the ultimate aim of 
briefing women in at least 30% of all matters 
and that women are paid 30% of the value of 
all brief fees by 2020.

The policy is intended to drive cultural change 
within the legal profession, support the progres-
sion and retention of women barristers, and 
address the significant pay gap and under-rep-
resentation of women in the superior courts.

The New Zealand Bar Association has devel-
oped an Equitable Briefing Policy (see https://
www.nzbar.org.nz/Story?Action=View&Story_
id=1255 and LawTalk 884, 24 March 2016, pp 
14-16).
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From the Law Society

Two ways access to justice can be enhanced

Access to justice will be a recurring theme throughout the coming months, as 
it has been for some time now – particularly since Justice Helen Winkelmann 
raised the topic in her 2014 Ethel Benjamin Address Access to Justice – Who 
Needs Lawyers?

This issue of LawTalk embraces this theme. It takes a look at two ways 
that access to justice can be enhanced: class actions and litigation funding.

Both have the potential to assist individuals within society realise their 
legal rights and gain redress from the courts.

The vast majority of individuals in New Zealand simply cannot afford to seek 
legal redress relying on just their own resources. Even if they have the funds 
to engage a lawyer, the costs of litigation may leave them facing a somewhat 
precarious financial future.

As James Greenland writes in the feature article: “One’s proverbial ‘day in court’ is out of reach for 
many, possibly most, in today’s deeply unequal society”.

There is no simple answer to the question: “How do we ensure that justice is accessible to New 
Zealanders?” The State’s answer is the legal aid scheme, but that is only available to a small percentage 
of potential litigants. It also relies wholly on the goodwill of lawyers who are prepared to accept rec-
ompense at a fraction of commercial rates.

Both class actions and litigation funding have the potential to make access to justice possible for 
people who otherwise would not have the opportunity to seek redress from the courts.

Class actions achieve this accessibility by leveraging strength in numbers.
Litigation funding achieves it in at least two important ways: first by providing the money to pay for 

the litigation and secondly by providing expert input into the prospects and strategies for a successful 
outcome.

While both class actions and litigation funding are relative newcomers to the New Zealand litigation 
scene, they are both making their presence felt.

Both developments have a place in providing access to justice for some.
Class actions provide the opportunity for a group of individuals to pool a large number of claims into 

one legal proceeding. On their own, these claims might not be viable. In making the litigation viable, 
class actions hold the promise of a more level playing field on which powerful defendants can be held 
to account.

Litigation funding allows people who could not practically underwrite litigation to seek redress from 
the courts for perceived wrongs. There is of course a minimum threshold for such funding. Any litigation 
funder would need to be convinced of the merits of the case before taking on the risk of providing the 
money needed, in order to ensure some return on the litigation “investment”. That means deserving 
cases are more likely to be attractive to the funder.

Class actions and litigation funding are two potential avenues that may make access to justice a 
reality for some. They will not provide answers for those whose claims do not result in a substantial 
payment, or are not shared by a group in similar circumstances. They do offer some hope to ordinary 
persons needing to use the courts to resolve their disputes.

Andrew Beck
New Zealand Law Society Civil Litigation and Tribunals Committee Convenor
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Our Profession, Our People

Our 
Profession
Our People

W e l l i n g t o n  Q u e e n ’s 
Counsel Helen Cull has 
been appointed a High 
Court Judge and will sit 
in Wellington. Justice Cull 
graduated LLB (Hons) 
in 1978 from Victoria 
University and began her 
legal career at Brandons. 

In 1983 she joined the partnership of Tripe 
Matthews and Feist, leaving in 1990 to join the 
independent bar. She was appointed Queen’s 
Counsel in 1997. Justice Cull has undertaken 
two International Commission of Jurists mis-
sions and has conducted 14 inquiries including 
the Scampi Inquiry, the Adverse Medical Events 
Inquiry, the Fire Services Inquiry and signifi-
cant medico-legal and mental health inquiries. 
Recently as Chair and Chief Commissioner of the 
Transport Accident Investigation Commission, 
Justice Cull oversaw approximately 65 inquiries. 
She was also Senior Advisory District Inspector 
of Mental Health.

One of New Zealand’s 
longest-serving judges, 
Justice Patrick Keane, 
has retired as a Judge of 
the High Court. “You are the 
essence of what a Judge 
should be,” Law Society 
President Kathryn Beck 
told Justice Keane’s final 

sitting in the High Court, Auckland, on 23 June. 
“You have made an excellent High Court Judge,” 
Ms Beck said, noting that his judgments were 
“of the highest quality”. After graduating from 
Victoria University with a BA in 1968 and LLB 
(Hons) in 1969, Justice Keane practised with 
two Wellington firms, Izard Weston and Rudd 
Watts and Stone, and with the Crown Law Office. 
Justice Keane was appointed a District Court 
Judge and Taxation Review Authority in April 

1987 and held Family Court and jury trial war-
rants. He became a Law Commissioner in May 
2001, and a High Court Judge in October 2003.

Cassie Nicholson has 
been appointed Deputy 
C h i e f  P a r l i a m e n t a r y 
Counsel (Director Drafting 
Legislation). Cassie is 
a senior Parliamentary 
Counsel, having been with 
the Parliamentary Counsel 
Office for 17 years. She 

began her career as a commercial lawyer in 
the private sector and joined the public sector 
after completing post graduate study in law and 
regulation at the London School of Economics. 
She gained experience leading complex policy 
reform on secondment to the Ministry of 
Business, Innovation and Employment from 
2013 to 2015. She has been the acting Drafting 
Team Manager leading the Resources and Treaty 
team for the past 12 months. Cassie heads the 
PCO’s four drafting teams. She stepped into the 
role on 7 June.
Dame Patsy Reddy has been appointed an 
Additional Dame Grand Companion of the New 

Helen Cull QC

Cassie Nicholson

Justice Keane

For more details of the Colleges Profs 
courses and in-house training solutions 
please visit www.collaw.ac.nz

JASMIN MORAN 
(CHAPMAN TRIPP)

OLIVER CLIFFORD  
(PWC CHRISTCHURCH)

CHANTAL MORKEL 
(CAVELL LEITCH)

The College would like to congratulate this year’s award winners and those other 
students who were recognised for their success in particular course modules.

View the full list of winners at www.collaw.ac.nz/news-and-events

2 0 1 5  T O P  S T U D E N T  A W A R D S

Greg Martin has established a new prac-
tice in Mid Canterbury, Arrowsmith Law. 
Greg was previously a partner at White 
Fox & Jones. Greg has been joined by 
Kimberley McBride, also previously of 
White Fox & Jones.

Law firm news

Greg Martin Kimberley McBride

Zealand Order of Merit and as an Additional 
Companion of the Queen’s Service Order. When 
she takes office as Governor-General, Dame 
Patsy will also become Chancellor of the New 
Zealand Order of Merit and Principal Companion 
of the Queen’s Service Order. Dame Patsy will be 
sworn in as Governor-General on 28 September 
2016.
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Our Profession, Our People

Most people have watched the classic Bill Murray movie 
Groundhog Day that tells the story of a man who is 
doomed to repeat the same day until he gets that day 
right.

Groundhog Day quickly became a default setting for 
people bored in their daily working lives.

The new Deputy Public Defender in Wellington, Kevin 
Preston has never suffered from such an affliction.

His work is more a four seasons in one day scenario – 
something he is used to it, having practised exclusively 
in criminal defence for over two decades.

Mr Preston attended the University of Sheffield and 
did his professional exams at the College of Law before 
obtaining a Master’s degree.

He was admitted in England and Wales in 1992. Mr 
Preston has been with the Public Defence Service since 
arriving in New Zealand in 2012.

Criminal defence is a calling, he says, and he has no 
plans to trade it in for another aspect of law.

Criminal defence – 
four seasons in a day
By Nick Butcher

Why criminal defence?
“I fell into criminal law. I was at uni-
versity studying law and was advised 
to get some work experience, so I door 
knocked some local firms and ended 
up going to court. I was watching one 
of the senior lawyers present a plea in 
mitigation in court and he had got me 
involved in the early stages of the case. 
I was seated behind him and I thought, 
what would I say?

“I heard this senior lawyer coming 
out with points that I thought I would 
have made and I thought, ‘I could do 
this’, and that’s how I got interested in 
that particular area of law. I do it now because I enjoy 
it and I think it’s very important that people in a less 
privileged position than the rest of us, whether it is 
because of their social or financial background, it’s 
important they have a voice,” he says.

When dealing with his clients, Mr Preston says every 
situation is completely different.

“Everyone reacts differently to the pressure they’re 
undoubtedly under when they’re facing very serious 
charges. You have to assess the situation, show patience 

❝ I think it’s very 
important that people in 

a less privileged position 
than the rest of us, 

whether it is because of 
their social or financial 

background, it’s important 
they have a voice 

and understanding, reassurance and 
communication by making sure they 
understand what is going on in the pro-
cedure. Ultimately you are their voice,” 
he says.

A personal approach 
with clients helps defend 
them
Mr Preston says it’s important that he 
gains a sense of who his client is to effec-
tively represent a person facing serious 
criminal charges.

“You can’t be sterile in your approach. 
I think it’s important to learn something 
about the person because often infor-
mation from their background or life 
may hold the key as to why they may 
have done the offence they’re accused 
of,” he says.

Mr Preston says his job is to achieve 
the best possible outcome for the 
accused, whether his client is guilty of 
a crime or not.

“Sometimes the evidence is there, so 
you have to mitigate the situation and in 
other instances the evidence may appear 
to be there but your instructions are 
completely to the contrary and I have 
to test that evidence,” he says.
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Our Profession, Our People

How different is 
practising law in New 
Zealand?
Procedurally the law is very different to 
what he is used to in his home country, 
Mr Preston says.

“It all evolved from English common 
law but the procedure did take some 
time to get used to and, of course, when 
I arrived in New Zealand in 2012, just 
as soon as I had learned it, it effectively 
changed the next year with the Criminal 
Procedure Act 2011 introduced, so I had 
to learn it all over again,” he says.

In England and Wales there haven’t 
been Police prosecutors in the courts 
since the mid-1980s.

“But the procedural difference, which 
is a bit quirky, is that the defence lawyers 
are always the first to rise to their feet 
in New Zealand whereas in England it’s 
invariably the other way around, in that 
the prosecution bring their case and so 
therefore stands up to present it.

“It took some time to adjust to jump-
ing to my feet first. I thought he – the 
Police officer – is making the application 
to keep my client in custody so surely 
the officer should be jumping to his or 
her feet first.

“I was lucky to have supportive 
colleagues who would give me a little 
nudge, as to say, ‘get to your feet Kevin’,” 
he says.

Challenge to plan your 
day
While many might relish the idea of no 
single day being the same as the last, as a 
criminal defence lawyer, Mr Preston says 
it does make it difficult to plan ahead.

“You’re often having to react to what 
has happened overnight or during the 
weekend. For example when we made 
this appointment to talk about my work, 
I had planned to have a day in the office. 
But I’ve been notified of a serious drugs 
charge I have to deal with that is before 
the Wellington District Court and I’ve 
had another criminal matter set down 
that I’ll tend to after this interview.

“24-hours ago I did not have these two 
court commitments,” he says.

Recently in the 2016/17 Budget, the Government invested a further 
$13 million into Public Defence Service over the next four years.

And the Justice Minister, Amy Adams told LawTalk the PDS is an 
excellent training ground for young lawyers – something she wished 
was available when she was a young lawyer.

There are 16 lawyers based at the Public Defence Service in the 
Capital which make up a total of about 150 lawyers across 10 offices 
throughout New Zealand.

“Certainly prior to joining the PDS in 2012 my personal continued 
professional development, as it is called in England, would be last 
minute bookings into courses just to get the necessary number of 
points for the year, whereas here we have weekly training and we are 
very supportive in putting all of the young lawyers through training 
courses,” he says.

In 2015 the staff turnover throughout the country for lawyers employed 
by the Public Defence Service was 19.5%. That was up 3% on the pre-
vious year and over twice that of the 2012 figure.

Mr Preston says all organisations have natural attrition, and while 
levels were reasonably steady in the Wellington office, it was not a 
matter he was best placed to comment on.

“But I do know of several young lawyers in England and Wales who 
have contacted me with a view to working for the PDS here,” he says.

No glamour in criminal law
Practising criminal law is a far cry from a standard 9-5 job and could 
be described as the sleeves-rolled-up area of the profession, with little 
glamour attached to it.

“Criminal law is a calling. I have two brothers who are lawyers and 
neither of them practise criminal law. They’d basically turn their nose 
up at the thought of it. They don’t understand why I do the job I do. 
They’re both commercial lawyers and very successful in London and 
Manchester. As I said, criminal law is a calling and there are certainly 
a lot of young lawyers who’ll have that call,” he says.

And who would have thought that a criminal lawyer would receive 
thank you cards from clients?

Mr Preston has two recent editions showcased on a bookcase in 
his office.

“That is one thing about being a criminal lawyer, when you do a good 
job for your client, I personally find it very rewarding and that gives 
me the incentive and the enthusiasm to crack on into the next case.

“The hand-made card was by a person who had fallen on hard times 
and needed someone to present her case, and that’s what I did,” he says.

Mr Preston says often he’ll represent a person who has had what 
he describes as one bad moment in their life.

“You get people who benefit from the Special Circumstances Court, 
which because of their lack of housing, inability to sort out a benefit, it 
puts them in a position where they end up committing crime to survive.”

Mr Preston says if those social problems can be solved, then there 
is every chance he will never see them in the court system again.

Outside of work, Mr Preston says he enjoys a nice locally brewed 
craft beer.

“I also try to see as much of this beautiful country as I can. My col-
leagues and friends tell me I’ve probably seen more of it than them,” 
he says. ▪
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Our Profession, Our People

The New Zealand Law Society welcomes 
the following recently admitted lawyers to 

the profession:

Welcome to the profession

Dunedin
Kirsten Pamela Allan 
Irina Jane Boraman
Kylie Dawn Hope 
Abigail Jordan James
Brittany Caroline Moore
Samuel James Ruck 
Oliver William Lloyd Troon

Hamilton
Katelin Ann Bailey
Amanda Bean
Kerri Leigh Bell
Tanya Botha
Che Joshua Bunce
Fiona Sian Fagan
Jaimie A Fogerty-Jones
Sarah Yvonne Marry Fraser
Gonasagre Govender
Leteich Jean James
Nicole Eleanor Kendrick
Paige Alexandra Lane
Katalina Latu Ketu’u Tafuna
Krishan Rajnay Tikaram

Tauranga
Coralie Elizabeth Van De Water

Wellington
Joshua Charles Raymond Aird
Thomas Geoffrey Annear
Daniel William Baxter
Freya Anne Boyd
Vita Grace Rivers Bryant
Harriet Anne Thomson Bush
Lauren Emma Butchers
Mark Richard John Calderwood
Anna Frances Coppage
Sarah Anastatia Croxford
Thomas Andrew Cunningham
Emma Grace Ross Dowse
Billy Andrew Li Hing Duen
Sean Casson Durkin
Asher Gabriel Emanuel
Lucrecia Freytes

Anna Bronette Forsyth
Kerryn Maree Edna Frost
Cameron John Gilbert
James William Greenland
Kerry Hadaway
Jordan David Hamel
Andrew Ross Hamilton
Nathalie Marie Harrington
Keepa Te Rangihiwinui Hipango
Joschka Hoffmann
Harriet Kate Hughes
Benjamin Louis Isaacs
Edward Thomas Nattrass Jackson
Andrew Thomas Jenks
Vienna Sophia Aroha Jones
Brett Matthew Lahman
Francesca Maia Logan
Alex Ian Macandrew
Natalie Blake Marshall
Brogan Cara Mathieson
Thomas Levy McKenzie
Jacob Joseph Meagher
Simon Francis Momich
Bryony Xi Xian Morrison
Timothy Joseph Morrison
Ilinke Naude
Brendan Jun-Yin Ng
Luxi Nie
Nellie Frances O’Donnell
Scott Julian Petty
Joshua Jordan Pietras
Mina Rassam
Elliot Milburn Riley
Patrick James Rozendaal
Kelly Kuan Shang
Sophie Patricia Christine Slater
Jacob Jebaraj Solomon
Mary Jacqueline Connie Sullivan
Richard Russell Taylor
Sara Rose Taylor
Katrina Judith Thomas
Jeremy William Thomson
Samuel Joseph Thyne
Julia Rose White
Simon Matthew Wilson

On the move

Karyn South, Dr Heather McKenzie and Kathy Basire have 
been appointed associates of Raymond Donnelly and Co. Karyn 
first started at Raymond Donnelly & Co as a Crown Prosecutor 
in 2000 and has now prosecuted over 150 jury trials. She left 
the law for seven years for a career in business and returned 
to Raymond Donnelly in 2012. She specialises in complex fraud 
cases and regulatory prosecutions. Dr McKenzie specialises in 
regulatory prosecutions and proceeds of crime litigation. She 
is author of Proceeds of Crime Law in New Zealand, Health and 
Safety at Work Act: A Practical Guide and the forthcoming online 
health and safety law database (LexisNexis) and of a chapter in 
Professional Responsibility in New Zealand. Kathy joined the firm 
9½ years ago after graduating from Canterbury University as a 
mature student. She specialises in criminal prosecution as well 
as acting for Government departments. Kathy has a background 
in the Public Service, adult education and restorative justice.

Intellectual property law firm James & Wells 
has appointed Jason Wach as a senior asso-
ciate in its Auckland-based litigation team. 
Jason joins the firm having worked for the 
past five years as a barrister employed by an 
intellectual property QC. Jason has advised on 
disputes in trade mark opposition, validity and 
infringement, copyright infringement, copy-
right licensing, counterfeiting, trade secrets 

and restraints of trade, patent opposition, misleading and deceptive 
conduct, domain name disputes, and general commercial matters. 
He has also advised on non-contentious matters, often in IP.

Emma Cooney and 
Nisha Dahya have 
joined McWilliam 
Rennie Lawyers’ 
team of specialist 
family lawyers as 
associates. Both 
Emma and Nisha 
are  exper ienced 
family lawyers, who are both approved to act for children in the 
Family Court.

Karyn South

Jason Wach

Dr Heather 
McKenzie

Emma Cooney

Kathy Basire

Nisha Dahya
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Our Profession, Our People

Minter Ellison Rudd Watts partner Stacey 
Shortall has been named a 2016 Blake 
Leader.

Ms Shortall was one of six people 
who were presented Blake Leader 
awards for outstanding leadership for 
New Zealanders in their mid-career by 
Governor-General Sir Jerry Mataparae 
on 1 July.

Blake Leaders are selected for demon-
strating outstanding leadership, the abil-
ity to build and lead successful teams, a 
commitment to New Zealand and that 
they display some of the characteristics 
that Sir Peter Blake himself embodied.

Stacey has been recognised for show-
ing leadership over the years in her pro 
bono, charitable and legal endeavours. 
Ms Shortall’s efforts to help women and 
children earned her the Blake Leader 
award.

Some of her recent community initia-
tives include establishing a Homework 
Help Club at Holy Family School in 
Wellington. This model has now been 
rolled out to around 10 other schools 
in New Zealand and is continuing to 
spread.

Another of her initiatives is the 
Mother’s Project at Auckland Region 
Women’s Corrections Facility, which 
seeks to assist imprisoned mothers 
maintain meaningful connections with 
their children.

Ms Shortall has also started an organ-
isation called Who did you help today? 
which seeks to connect skilled people 
who want to volunteer their time with 
not-for-profit community projects.

As an internationally recognised 
lawyer, Ms Shortall has over 20 years’ 

Lawyer named Blake Leader

legal experience, successfully leading 
teams in representing financial insti-
tutions, large corporate clients, public 
sector entities and directors and officers 
in significant litigation and regulatory 
matters.

“It is a real honour to receive this 
award especially given the great legacy 
of Sir Peter Blake,” Ms Shortall says.

“While I may be an award recipient, 
the volunteers at Homework Help Clubs 
and with the Mothers Project, includ-
ing from Minter Ellison Rudd Watts, are 
equally deserving of any praise. Without 
their generous support, such initiatives 
would not be sustainable.

“But most importantly, I want to 
recognise all the unsung leaders in our 
country, many of whom work quietly in 
poorer communities and in our schools 
to truly make a difference. They are often 
on the front line where the struggles 

that many in our country face are most 
challenging.

“Their names may not be widely 
known, but their leadership impact 
is immeasurable and I wish to thank 
them for their tireless work to lead New 
Zealanders to better lives.”

“Stacey has an almost uncanny ability 
to inspire others with a vision which 
becomes a shared goal,” Minter Ellison 
Rudd Watts chair Cathy Quinn says.

“She has a supremely solution-focused 
approach to identifying and addressing 
needs. For clients, staff and in her pro 
bono work, she creates a coherent vision 
of how to make things better.

“Secondly, her phenomenal emotional 
intelligence enables her to convey her 
vision to those around her. And thirdly, 
she has an apparently limitless amount 
of energy, generosity and enthusiasm.” ▪

Stacey Shortall with her Blake Leader award.

Carla Pallant-Drake has 
joined Catherine Stewart 
Barrister’s practice as a 
staff barrister specialising 
in employment law. Carla 
has gained employment 
law experience in roles 
with the Employers and 
Manufacturers Association, 

NZ Post and Restaurant Brands. She specialises 
in all areas of employment law including personal 
grievances, disputes, disciplinary investigations, 
restructurings, and representing clients at medi-
ations and the Authority or Court.

Kristy Redfern has been appointed as General 
Counsel of AIA Insurance New Zealand. Kristy 
has 13 years’ experience as a senior corporate 
lawyer and most recently spent seven years 
in-house with the Suncorp Group. Before that, Carla Pallant-Drake

Kristy spent four years 
working internationally 
in the UK, Europe and the 
Middle East for magic circle 
firms.

Craig Nelson has joined 
the Bay Law Office as part-
ner. Craig has more than 

16 years’ experience as a commercial lawyer 
across a broad range of industries and areas of 

Kristy Redfern

10

lawTalk 892 · 15 July 2016

O N  T H E  M O V E ,  C O N T I N U E D . . .



Our Profession, Our People

commercial law, including 
specialist expertise in for-
estry, climate change and 
the OIO consent process.

Allister Doo has joined 
Blackwells in Auckland as 
a partner. Allister special-
ises in corporate/commercial law including sale 

and purchase transactions, 
business structures and 
commercial contracts. He 
also advises on private 
client matters.

Kensington Swan has 
promoted Helen Brown 
to special counsel. Helen, 
who specialises in con-
struction law and litigation, 
joined Kensington Swan in 
2005. Her litigation practice 
focuses on medico-legal 
and public law matters. 
Helen will lead the firm’s 
Wellington construction 
practice.

Craig Nelson

Allister Doo

Helen Brown

Applications are open for the Rutherford Discovery 
Award. This award is supporting scholarships for stu-
dents wishing to complete a Masters by thesis on the 
law of privacy.

Recipients will be based at the Victoria University Law 
Faculty and will work under the supervision of Associate 
Professor Nicole Moreham. Interested candidates can 
contact Dr Moreham by email (nicole.moreham@vuw.
ac.nz) to discuss possible topics or for further informa-
tion about the project which this scholarship supports.

For more information see www.victoria.ac.nz/study/
student-finance/scholarships/find-scholarship/scholarship-
detail?detailCode=500748. ▪

Privacy law 
masters 
scholarship

Canterbury University law and political science student Josiah Tualamali’i 
won the Supreme Youth Award at the inaugural Canterbury Youth 
Awards ceremony, held on 24 June.

Organised by Voice Canterbury, the Canterbury Youth Awards rec-
ognise young people, aged 12 to 24, who have made an outstanding 
contribution to their community and had a positive impact on young 
people in their region.

The awards judges described Josiah as a tireless advocate for the 
voices of Pasifika youth to be heard in decision-making.

“He makes young people feel valued, important and easily demystifies 
the decision-making process for them. He more often than not is giving 
his time voluntarily – whether it is co-ordinating training, writing a 
submission, or giving his knowledge and expertise at a meeting – 
Josiah is an upstanding member of his community,” the judges said.

“Over the last five years, our region has been so busy trying to 
recover,” Josiah says.

“We haven’t had the opportunity to stop and reflect on just how 
much has been achieved. As chair of PYLAT (Pacific Youth Leadership 
and Transformation) Council, I have seen the participation and voice 
of Pacific young people becoming a natural part of youth projects and 
other issues at the beginning – which makes volunteering all worth it.”

Aged 21, Josiah is involved in several groups and boards, including 
the United States Embassy Youth Council. He chairs the PYLAT Council 
and is on the board of Le Va (a public health NGO). He is also a member 
of the Christchurch City Council’s Multicultural Strategy Group and 
Canterbury University’s Pasifika Strategy Group.

The inaugural event attracted 83 nominees in 13 categories. Each 
category had two runners-up and a winner, each receiving Ngāi Tahu 
Pounamu pendants and cash prizes. ▪

Law student wins 
Supreme Youth 
Award
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Kensington Swan litigation partner David 
Campbell is the new President of the 
Law Society’s Auckland branch.

He was elected unopposed at the 
branch’s annual general meeting on 22 
June, and succeeds Glaister Ennor part-
ner Tim Jones, who was appointed New 
Zealand Law Society Vice-President, 
Auckland in April.

Mr Campbell was elected to the 
branch Council in 2013 and re-elected 
in 2015. He is also a member of the Law 
Society’s Civil Litigation and Tribunals 
Committee, having joined the commit-
tee in 2010.

A commercial and civil litigation spe-
cialist, Mr Campbell has been in prac-
tice for 23 years. The last 15 have been 
with Kensington Swan. Before 2001, 
he worked for Morrison Kent and then 
Goldsmiths (a small firm in London). 
While working in London, he focused 
particularly on defamation claims.

His practice involves contentious 
commercial and civil matters, and 
common law work. “This mix allows me 
to work for private clients, community 
organisations, and corporates,” he says.

“My aim is to achieve the best com-
mercial outcome possible for my clients. 
Getting rid of delay, cost, and uncertainty 
are my main objectives.”

Mr Campbell has acted, either pro 
bono, or on a discounted fees basis, for 
various sporting bodies, and individuals. 
Issues resolved include various property 
disputes, financial disputes, and criminal 
prosecutions.

“I enjoy the variety and try to achieve 
pragmatic results. I have regularly acted 
on matters concerning the regulation 
of the profession. That opportunity has 
given me an insight into the needs of 
lawyers and the challenges we all face,” 
he says.

“I think the Auckland branch is serv-
ing its members well. It is providing 

New Auckland 
branch President

much more than bare representation. 
There are quality professional develop-
ment events, and many opportunities 
to engage socially. These services are of 
particular value to younger and subur-
ban members. I am enthusiastic about 
the branch and would like to contribute 
further to its ongoing success.

“Areas that are important to me are 
professional standards, client service, 
and access to justice. In terms of access 
to justice, for example, there is a large 
chunk of middle New Zealand who can’t 
afford access to justice. If we want to 
thrive as a self-regulated profession, 
these are issues that need to be at the 
forefront of our minds,” Mr Campbell 
says.

Mr Campbell is a former author of 
Brookers, Civil Litigation Practice and 
Procedure. His community service 
includes serving as a board member 
on the Campbell Bay School Board of 
Trustees from 2013 to 2016.

He is married to secondary school 
teacher Claire and they have two chil-
dren: Thomas, who is 14, and Josephine, 
who is 12.

The new Auckland branch Council 
is Sarah Armstrong, Chris Patterson, 
Charlie Piho, Suzanne Robertson, Sue 
Styants and Keith Wong. ▪

David Campbell

Minister for Women Louise Upston is call-
ing for nominations for seven members 
of the National Advisory Council on the 
Employment of Women (NACEW).

NACEW’s purpose is to provide high quality 
advice and inform government policy develop-
ment. It is directly responsible to the Minister 
for Women.

The Minister is seeking people who are widely 
respected as leaders in their field with the ability 
to provide a diverse range of perspectives, with a 
particular focus on the employment outcomes for 
Māori and Pacific women. Candidates also should 
be strategic thinkers with a global perspective, 
networks related to women’s employment and 
well-developed skill and experience in board or 
committee work.

Nominations close on 22 July. See http://
women.govt.nz/news/call-nominations-nacew. ▪

NACEW 
nominations 
open
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Fullbright legal 
scholars

Four of the 2016 Fulbright New 
Zealand scholars will complete post-
graduate study in law in the United 
States.

Alexandra Sinclair from Masterton 
has been awarded a Fulbright Science 
and Innovation Graduate Award. Ten 
of these awards were granted this 
year. They are offered in partnership 
with the Science and Innovation 
group of the Ministry of Business, 
Innovation & Employment.

Ms Sinclair will complete an LLM 
specialising in intellectual property 
and civil and indigenous rights at 
Columbia Law School in New York 
City. Ms Sinclair graduated with a BA 
and an LLB (First Class Hons) from 
Victoria University in 2013.

Maia Wikaira from Tūrangi is the 
recipient of the 2016 Fulbright-Ngā 
Pae o te Māramatanga Graduate 
Award. This award is for a promis-
ing New Zealand graduate student 
to undertake postgraduate study 
or research in the US in the field of 
indigenous development. One award 
was granted this year.

Ms Wikaira will complete a Masters 
in Environmental Law and Policy spe-
cialising in freshwater law and policy 
and indigenous rights at Stanford 
University in California. Ms Wikaira 
graduated with an LLB (First Class 
Hons) and BA from Otago University 
in 2011.

David Bullock from Lower Hutt and David Green from 
Waitakere have won Fulbright New Zealand General 
Graduate Awards. These awards are for promising New 
Zealand graduate students to undertake postgraduate 
study or research at US institutions in any field. Six 
awards were granted this year.

Mr Bullock will complete an LLM Yale University in 
New Haven, Connecticut. Mr Bullock graduated with 
an LLB (Hons)/BCA from Victoria University in 2012.

Mr Green will complete an LLM specialising in indig-
enous legal issues at Harvard University in Boston. Mr 
Green graduated with a BA and an LLB (Hons) degree 
from Auckland University in 2013. ▪

Alexandra Sinclair

David Bullock

Maia Wikaira

David Green

Hamilton sole practitioner 
Kerry Burroughs has 
been re-elected the Law 
Society’s Waikato Bay of 
Plenty branch President.

Being a lawyer was 
something Mr Burroughs 
always wanted to do, 
but he did not begin his 
working life in the law. 
He began working at 
the freezing works and 
after three years there 
went to England where 
he completed a govern-
ment training course 
and began working as a 
builder. After working in 
England, Germany, the 
United States and Australia in building, he returned to New Zealand.

He took the opportunity to join the inaugural intake of the then 
new Waikato University Law Faculty, becoming one of the school’s 
first group of graduates in 1993.

He was admitted in 1994, the same year he married Nancy. He and 
Nancy have three children. All three are studying at tertiary level.

In 1995, Mr Burroughs began practising, starting at Frankton Law. 
After three years there, he set up on his own account. He has a gen-
eral practice, working mainly in criminal and family law, with some 
commercial, property and other work.

Mr Burroughs was first elected branch President in 2014. He has been 
a Waikato Bay of Plenty District Law Society and then branch Council 
member on and off since 2004. He has also been the Law Society rep-
resentative on the Hamilton District Court stakeholders committee, 
was a member of the Waikato Bay of Plenty District Law Society Ethics 
Committee and a Director of Habitat for Humanity. In 2011 and 2012 
he served as the Vice-President of the Waikato Bay of Plenty branch.

The new Waikato Bay of Plenty branch Council is: Vice-President 
Russell Boot; Council members: Phillip Cornege, Brendan Cullen, James 
Gurnick, Alison McCourt, Marie McLeod, Emma Miles, Johan Niemand, 
Adam Pell, Vicki Scott and Gene Tomlinson. ▪

Waikato Bay of 
Plenty President 
re-elected

Kerry Burroughs
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Group Actions and 
litigation Funding in NZ

By 
James Greenland

The power of 
the collective

Access to justice is fundamental to the rule of law.

In many respects, the right to justice is the rule of law. Rights and interests 

 are only as valuable as the extent to which they can be enforced and protected.

“The law has potential to be an amazing force for good in society,” former Chief 

High Court Judge, now Court of Appeal Judge, Helen Winkelmann told LawTalk late 

last year. “But for it to be enforced for good, people need to be able to access it.”

Access to justice through the courts remains a hallmark of civil society, yet, inter-

nationally, justice is becoming harder and harder to access for more and more people. 

Though the phrase itself, imprecise and ethereal, frustrates some, “access to justice” 

has become perhaps the major issue for the modern profession.
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It might well all be described as “nonsense 
on stilts” by a jurist like Jeremy Bentham.

A pragmatic and practical thinker, his 
positivist legal philosophy stressed that 
the so-called ‘natural rights’ of individuals 
are mere rhetorical nonsense when absent 
the capacity to be enforced.

Bentham used to say that liberty is the 
“absence of restraint”. To the extent that one 
is not hindered by others, one has liberty, 
is “free”, he argued.

Today, we commonly call this “negative 
liberty” and, thankfully, it’s a freedom with 
which we are very familiar in this country.

While negative liberty may be the bench-
mark of a “free” society, “positive liberty”, 
the capacity to act – to make use of one’s 
freedom, is probably the better measure 

with filing fees and lawyers’ bills and secu-
rity for costs. One’s proverbial “day in court” 
is out of reach for many, possibly most, in 
today’s deeply unequal society.

Even “middle” New Zealand reportedly 
can’t afford litigation.

Of course, individuals are, also funda-
mentally, free to represent themselves 
before the court. And many these days do 
so, whether by choice or lack of alternative.

of a free society’s success.
Can individuals within society realise 

their rights? Can they actually protect 
their interests? Can they seek and – more 
importantly – achieve redress when their 
rights are disregarded?

One suspects the original right to access 
justice originally hinged more on the “neg-
ative” notion of liberty. Individuals, since 
Magna Carta, have been free (in theory at 
least) to have their claims heard before 
the court, to defend themselves against 
accusation, to live and engage with society 
without unjust restraint.

Modern references to “access to justice” 
seem to look beyond “negative liberty”, to 
suggest that a right to the courts, to law-
yers, to the institutions of justice, is funda-
mental. Many argue that access to justice 
is not just a freedom, but a positive right 
– a right that a government is obliged, as 
consideration for the social contract with 
which it establishes authority, to provide 
its citizens.

That’s why criminals with low earnings 
are entitled to a legally aided defence.

But, are individuals as empowered to 
realise their civil legal rights? No. Civil 
legal aid is only available for the very 
poorest New Zealanders, and in limited 
circumstances. (The legal profession will, 
no doubt, be interested to see how the $17.2 
million increase for family and civil legal 
aid, announced in the latest Budget, will 
work out in practice.)

Access to the civil courts is expensive, 

18th & 19th century jurist and philosopher Jeremy Bentham.

But for individuals with-
out either the capacity to 
self-represent or the means 
to afford it, “access to jus-
tice” remains a right unre-
alised – a freedom for all, 
unreachable by many.

“Nonsense on stilts”, 
Bentham would decry!

When individuals can’t 
rely (because they can’t 
afford to) on the law to 
protect and enforce their 
negative liberties – their 
freedoms of movement and 
of speech, their sanctity of 

self and right to life, their property inter-
ests and contractual promises – they, the 
disempowered, become disenfranchised.

When people can’t access justice, public 
perceptions of lawyers and the legal system 
become tarnished, the profession collec-
tively suffers and the rule of law itself comes 
into question.

Effective solutions, changes, creative 
thinking is required by all who form the 

❝ Access to 
justice is not 

just a freedom, 
but a positive 
right ... that a 

government 
is obliged … 

to provide 
its citizens 
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legal system, to protect the reputation of the law and its 
practitioners and most importantly to ensure the funda-
mental promises of law – justice, equality, fairness – are 
preserved.

These are two promising developments in New Zealand’s 
legal landscape that have potential to enhance access to 
justice, by making it possible for more individuals to have 
their issues heard. These are class actions and litigation 
funding.

Class actions rely on the power of a collective; litigation 
funding the power of wealth.

Both, separately and in tandem, can empower individuals 
to bring meritorious claims before the courts – to access 
justice where otherwise they’d be unable to afford it.

A brief history of class 
actions in New Zealand
A 2015 report Dispute resolution in New Zealand – trends and 
insights by Chapman Tripp observes that “class actions are 
becoming more popular” and “we are seeing the entry of 
the litigation funder to the New Zealand market” – which 
is not unrelated to the increasing popularity of the former. 
(See https://www.chapmantripp.com/publications/Documents/
Dispute%20resolution%20in%20NZ%20-%20June%202015.pdf.)

Generally known as “class actions” overseas, the grouping 
of multiple individuals’ like claims into a single large-scale 
action is something most New Zealand practitioners, and 
many non-lawyers too, are well familiar with.

The David v Goliath, triumph of the “underdog” arche-
type is reworked by legal novelists like John Grisham and 
Harper Lee. A dramatic fight for justice against great odds 
resonates with readers.

Class actions in particular, grouping as they do large 
numbers of “underdog” claimants, have become somewhat 
engrained in the social psyche thanks in part to American 
literature and blockbuster films like Erin Brokovich and 
The Rainmaker. A collective of the small and otherwise 
weak taking on, and beating in court, big, powerful and 
otherwise “above the law” institutions has since Biblical 
times been a best-selling narrative.

Class actions leverage the strength of numbers, and by 
doing so can make justice more accessible, corporate social 
responsibility more ethical and imbalances of social and 
legal power more equal.

But, while familiar to Kiwis, “class actions” or “group 
actions” or “representative suits” are not a common spe-
cies of civil litigation. In fact, in 2009 the Court of Appeal 
described this as “one of the areas of serious underdevel-
opment in New Zealand civil law” (Carter Holt Harvey Ltd 
v Commerce Commission [2009] NZCA 40 at [151]). Seven 
years later, and despite the interim drafting of a Class 
Actions Bill, there remains no formal class action regime.

Note: The Rules Committee, responsible for the laws 
governing procedure in the courts, met in February and 
discussed whether it should draft rules to provide for rep-
resentative actions. It had been suggested that rule 4.24 

Class actions involve a named represent-
ative plaintiff bringing a claim on behalf of 
and for the benefit for those represented, 
either by their consent (“opt-in”) or by order 
of the court (“opt-out”).

Back in 2008, the Rules Committee 
released a draft Class Actions Bill, a final 
draft of which was sent to the Secretary for 
Justice in 2009, Meredith Connell litigation 
partner Liesle Theron says.

“In 2012, in its report on its inquiry 
into the finance company failures, the 
Commerce Committee recommended 
that the Government give priority to the 
introduction of a class actions regime.

“It appears that no further progress has 
been made.”

Though not clearly set out in statute, 
substantive and procedural rules have 
been developed by the Courts to govern 
the bringing of class action claims.

High Court Rule 4.24, the “representative 
rule”, provides that someone can sue “on 
behalf of, or for the benefit of, all persons 
with the same interest in the subject 
matter of a proceeding” (emphasis added), 
with the consent of the represented parties 
or the court’s approval.

With the “just, speedy and inexpensive” 
determination of proceedings being a pri-
mary purpose of the High Court Rules, rule 
4.24 has received a facilitative interpretation 
in the courts. They’ve created a so-called 
“low threshold” to the ‘same interest’ 
requirement, the Supreme Court holding 
that a purposive reading of rule 4.24 allows 
it to be a “flexible tool of convenience in 
the administration of justice”.

In establishing the “same interest in the 
subject matter” between claimants, it will 
be sufficient that the claimant party and 
represented parties “have a community 
of interest in the determination of some 
substantial issue of law or fact”. – Credit 
Suisse v Houghton [2014] NZSC 37. ▪

The law around 
class actions in 
New Zealand
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might be elaborated on, to “reflect the case law develop-
ments over the last seven to eight years”. Chief Justice Sian 
Elias reportedly “queried whether it would be best to leave 
the requirements to develop in individual cases rather than 
making rules based on the cases so far”. She said the devel-
opment of representative proceedings “might well evolve 
to the stage where some sort of checklist would be useful, 
but that it was not yet there”.

Our lack of clear procedural rules has stymied development 
of class actions. But the slow growth is probably partly 
due also to our relatively small population and economy.

Two recent and successful claims from the Canadian 
and New South Wales jurisdictions illustrate the enormous 
scale class actions can reach, both in size of group and 
quantum of damages.

The largest class action trial in Canadian history (the 
Blais/CQTS action) commenced in March 2012, 14 years 
after the initial plaintiffs filed proceedings. It involved 
Quebec’s 1.8 million smokers and the three biggest ciga-
rette companies, who were ultimately ordered to pay $15 
billion between them.

And a class action brought by 150 sexually and psycho-
logically abused former students of New South Wales’ 
Fairbridge Farm School recently concluded in a $24 million 
settlement following a six-year legal battle with local and 
federal governments.

Incompatibility with New Zealand’s legal culture may 

The Feltex jurisprudence (see Credit Suisse Private Equity 
LLC v Eric Meserve Houghton [2014] NZSC 37), involving 
a claim by some 3,600 shareholders of the failed Feltex 
Carpets Limited against its managers, has been seminal in 
the development of both class actions and litigation funding 
in New Zealand. Ultimately the claimants were unsuccess-
ful at trial, but the courts, including the Supreme Court, 
did make several important observations throughout the 
litigation, including:

 ▪ the key procedural steps that must be followed to obtain 
a representative order;

 ▪ that High Court Rule 4.24 should be interpreted in a “flex-
ible” manner, and “provided its application will not cause 
injustice, should be applied”;

 ▪ representative actions promote efficient and economic 
litigation by preventing unnecessary congestion in the 
courts;

 ▪ that there is scope for continued development in this 
area; and

 ▪ the extent to which courts will supervise litigation (third 
party) funding agreements. ▪

The FELTEX jurisprudence 
– a third party-funded 
class action

also explain the relative absence of class 
actions from our civil jurisprudence; as 
well as our restriction on personal injury 
suits, our costs regime – where unsuccessful 
plaintiffs can be liable – our restriction on 
contingency fees, and our modest damage 
awards, says Liesle Theron, a litigation part-
ner at Meredith Connell in Wellington.

“New Zealand also does not have the 
large plaintiff litigation firms with a history 
of doing class action work that are such 
an established presence in Australia and 
the United States.”

But, as New Zealand’s class action regime 
develops in the courts, and current uncer-
tainties about the operation of the repre-
sentative rule (High Court Rule 4.24) are 
clarified, “there is every reason to expect 
that local firms or legal teams with the skill 
and ability to conduct large scale group 
actions will emerge,” Ms Theron says.

And New Zealand has already seen a 
handful of types of class action case.

There’s been the seminal Feltex share-
holders’ claim, a couple of product liability 
actions brought by leaky-home owners and 
claims for breach of contract and bad faith 
against an earthquake insurer.

There’s been the well-publicised “fair 

Liesle Theron

play on fees” case against a bank’s alleg-
edly unfair penalty charges, a claim of 
Government negligence by a collection 
of kiwifruit growers, allegations of wage 
discrimination by aged-care sector work-
ers, and a settlement recently achieved by 
about 50 small business owners against 
those responsible for New Zealand’s larg-
est maritime environmental disaster, the 
Rena grounding.

Ms Theron for Meredith Connell has filed 
a group action on behalf of recipients of 
defective hip replacements that she says 
will “test the boundaries of the ACC bar”, 
and Wellington firm Gibson Sheat is reg-
istering interest for a class action against 
car maker Volkswagen.

Class actions as a 
means to access to 
justice
There are risks, of course. A lack of defined 
procedure creates uncertainty as to how 
proceedings will operate, potentially 
preventing litigants from making fully 
informed decisions about the conduct of 

❝ Incompatibility 
with New 

Zealand’s legal 
culture may 

also explain the 
relative absence 
of class actions 

from our civil 
jurisprudence
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individual proceedings are too expensive 
to pursue, to shield themselves from liability.

“Judicial economy” is also achieved, 
Mr Hallett-Hook writes, “avoiding inef-
ficient duplication of fact finding and 
legal analysis, and reduces the risk of 
multiple claims against the same defend-
ant”. (See (https://tspace.library.utoronto.
ca/bitstream/1807/70429/3/Hallett-Hook_
Thomas_I_201511_LLM_thesis.pdf).

Chapman Tripp also predicts the contin-
ued rise of class action suits, stating that 
such actions can address the “imbalance 
of power that typically exists” between the 
individual plaintiff and large businesses, 
organisations and governments.

That imbalance “both in terms of legal 
buying power, the costs of litigation, and 
general tenacity – usually dissuades the 
enforcement of legal rights,” the briefing 
states.

“In many of these cases the cost of an 
individual action would exceed the amount 
claimed.”

Obviously, in this sense class actions are 
good for the “underdogs” who, collectively, are 
put in a better position to advance their case.

their claims. There are difficulties in getting large groups 
of plaintiffs to co-operate. And, as we will see from the 
Canterbury case study, uncertainty provokes interlocutory 
disputes that add to the expense and delay of proceedings.

Finally, the development of procedural rules by the 
courts on a case-by-case basis, while offering flexibility, 
increases the risk of inconsistent application of the law.

Nonetheless, “these developments should be embraced,” 
Ms Theron says.

“Class action litigation gives individuals access to the 
courts by pooling a large number of claims which may 
not be viable on their own, and raises public awareness 
of important issues.

“It holds the promise of a more level playing field on 
which powerful defendants can be held to account.”

In his 2015 LLM thesis for the University of Toronto, 
Thomas Hallett-Hook argues that modern class actions 
are now possible in New Zealand, despite our lack of a 
clear procedural regime, and that access to justice has 
been enhanced by the economies of scale achieved when 
issues common to multiple plaintiffs are grouped into a 
single proceeding.

The scale enables “the pursuit of claims that would not 
otherwise be economically viable,” he says.

Another benefit is “behavioural modification”, he writes, 
as “wrongdoers who cause widespread but relatively modest 
harm can no longer count on the practical reality that 

❝ Class action 
litigation holds 
the promise of 

a more level 
playing field on 
which powerful 

defendants 
can be held 
to account

18

lawTalk 892 · 15 July 2016



Maintenance is the support of litigation, by a stranger to the litigation, 
without just cause.

Champerty is an aggravated form of maintenance, where litigation is sup-
ported by a third party in return for a share of the proceeds.

On the face of it, third party funding agreements resemble the type of 
arrangement that the tort of champerty sought to disallow.

However, the torts were developed hundreds of years ago, in the context of 
a drastically different legal system where “unruly nobles”, wealthy individuals 
and “unscrupulous men of power” could fund lawsuits in which they had no 
legitimate interest as a means of oppressing opponents who would become 
subject to the expense and difficulty of court proceedings.

In Australia, Canada and the UK, the torts have been abolished by statute. 
While in New Zealand there is no reported case on a breach of maintenance 
or champerty, both remain part of our common law and have potential to 
disrupt litigation funding agreements.

That said, the Court of Appeal’s Justice Baragwanath expressly discussed 
maintenance and champerty during the Feltex saga and observed that the 
“interests of justice can require the court to unshackle itself from the con-
straints imposed” by arguably no-longer-fit-for-purpose torts. ▪

What are the torts of 
champerty and maintenance?

It “remains to be seen” whether the devel-
opment of a local class action market is a 
net benefit to New Zealand as a whole, the 
Chapman Tripp insights report concludes.

“The perils of class actions are well-pub-
licised overseas, particularly in the United 
States – increased litigation, cost to busi-
ness in defending speculative or meritless 
claims, and risk of abuse of process,” Ms 
Theron says. “So far there has been little 
sign of such risks emerging here, but it is 
very early days.

“Either way, in the short term there will 
almost inevitably be an increase in inter-
locutory skirmishing around proposed rep-
resentative actions as defendants look to 
test the boundaries of what is permissible 
from plaintiff groups.

“Most of the features responsible for 
the expansion of this type of litigation in 
Australia are also present in New Zealand,” 
Ms Theron says.

“The New Zealand courts have shown 
themselves to be open to class actions, 
facilitating them as far as possible.”

And, such large-scale claims may become 
even more viable as more third-party liti-
gation financers begin to operate in New 
Zealand and fund claims under the repre-
sentative rule.

Litigation funding 
(third party 
funding) in NZ
“The presence and expansion of litiga-
tion funders suggests that the small New 
Zealand economy is able to generate suffi-
cient returns to support the funding indus-
try,” Liesle Theron says.

Closely, though not necessarily, related 
to the topic of class actions is litigation 
funding – the financing of a legal action 
by a third party to the substantive claim.

As the Chapman Tripp report notes, the 
“entry of litigation funders onto the NZ 
litigation scene is both a symptom and a 
cause of the rise of representative actions”.

Class actions are expensive, especially 
when expert witnesses are required, as 
they often are.

Typically, a litigation funder will “invest” 
in a court case (or, increasingly, a portfolio 
of cases), providing finance to fuel the litiga-
tion in return for a percentage of monetary 
damages awarded if the claim is successful.

There would be no reward without risk.
Litigation funders will typically indemnify claimants from 

financial liability if they are unsuccessful. The funders of the 
unsuccessful Feltex claimants were ordered to pay a large 
part of the defendants’ costs, reportedly up to $5 million.

Like class actions, there is a notable absence of clear 
rules and regulation to govern litigation funding despite 
its rapid and significant expansion into the New Zealand 
litigation landscape in recent years. And like class actions, 
the courts have thus far demonstrated a relatively facili-
tative approach to litigation funding.

“Funding will be permitted provided it does not amount 
to a full-scale assignment of the plaintiff ’s claim,” the 
Chapman Tripp report says.

Full-scale assignment of a claim to a third party, par-
ticularly a third party financier, would likely breach the 
old-fashioned, but still in force, torts of champerty and 
maintenance.

Research conducted this year in the United States by 
funder Burford Capital, which describes itself as “the 
world’s largest provider of finance for litigation and arbi-
tration”, suggests that third party funding of legal actions 
is undergoing “explosive growth and ongoing evolution” 
internationally.

Burford’s 2016 Litigation Finance Survey (www.
burfordcapital.com/blog-burford-2016-us-research-results/) 
reports that 28% of private practice lawyers in the United 
States say their firms have used litigation finance directly 
– “a four-fold increase since 2013”.

Founded in 2009 in the wake of the Global Financial 
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Crisis, Burford says economic pressure on 
law firms has driven the demand for third 
party capital investment in litigation: “from 
clients that couldn’t afford to pay hourly 
fees to hire their firm of choice, and from 
law firms that could neither take on more 
contingent risk nor afford to turn clients 
away”.

Litigation finance developed as a “tool 
of economic necessity”, Burford says, but 
is increasingly being used “as a matter of 
choice – as a smarter, more efficient means 
of unlocking the asset value of pending lit-
igation and adding cash flow to businesses 
and law firms”.

New Zealand commercial regulators have 
yet to fully grapple with the rise of litigation 
funders, according to a spokesperson for 
the Ministry of Business, Innovation and 
Employment (MBIE). “MBIE is not aware 
of litigation funders being raised as a con-
sumer policy issue in New Zealand, but we 
are observing developments in this area,” 
the spokesperson says.

Again in similarity with the emergence 
of class actions in New Zealand, the “out-
workings of the emergence of a market for 
litigation funding remain to be seen”, the 
Chapman Tripp report concludes.

There are obvious access to justice ben-
efits, but also obvious dangers.

“Plaintiff groups with relatively clear 
claims and a favourable ratio of claim 
quantum to litigation cost will benefit.

“Plaintiffs with just, but difficult or une-
conomic claims, not so much.”

There are more than seven litigation 
funders already offering services in New 
Zealand (see www.lawsociety.org.nz/news-
and-communications/latest-news/news/seven-
litigation-funding-services-in-nz).

The types of claim they will typically 
fund include: “breach of contract, breach 
of statute, insolvency related claims, profes-
sional negligence, breach of trust, insurance 
related claims, intellectual property, con-
struction contracts, commercial disputes,” 
one of their websites states.

“Our main purpose is to provide assis-
tance and funding to plaintiffs that do not 
have the resources to follow through with a 
worthy claim and to be successful in doing 
so which will enable all parties to benefit 
as a result,” it continues.

Another funder, London-based Woods-
ford Litigation Funding, is also eyeing 
opportunities for investment in the New 
Zealand litigation market. And they’re no 
small player.

Lara Bird

“Investing in litigation is a risky investment,” says Lara Bird, former Bell 
Gully solicitor and Woodsford Litigation Funding investment officer.

“Because of the high risk involved in litigation, litigation funders generally 
seek high returns on their investment and this can be very lucrative upon 
success.

“However, the challenges of litigation funding should not be belittled.”
Litigation funders themselves must have the appropriate capital to be able 

to fund litigation, as well as a “record of success” if they wish to continue in 
the business, Ms Bird says. They must also be willing to invest long term, and, 
in the event they are unsuccessful, must be prepared to bear significant loss.

“One of the many myths about litigation funding is that the funder exercises 
undue control over the litigation,” Ms Bird says. She says Woodsford avoid 
this, and notes the need to also avoid the torts of maintenance and champerty, 
which if breached could lead a court to declare a funding agreement void. 
“After having spent a significant amount of money on the case, this would 
not be beneficial to the funder or the claimant.”

It’s also a “myth that litigation funders seek to take the majority of the 
proceeds resulting from a successful outcome”, she says. Woodsford avoids 
an agreement that would result in claimants receiving less than half of the 
damages awarded.

Finally, there are suggestions that the existence of a funding agreement 
might place undue pressure on claimants not to accept settlement offers.

“This is again another myth in relation to litigation funders,” Ms Bird says.
“We encourage reasonable conduct in litigation, including a sensible approach 

to settlement negotiations and alternative dispute resolution.
“Bear in mind that litigation funders usually step in to support the eco-

nomically weaker party in litigation. We generally support claimants against 
large corporate defendants, often backed by insurers, and our involvement 
simply levels the playing field.”

“We seek to ensure that claimants secure reasonable settlement offers. 
We are in no way incentivised to encourage claimants to proceed further in 
risky litigation if a reasonable offer is available.”

Claimants and lawyers considering litigation funding should only do business 
with “professional, regulated, and properly capitalised funders”, Ms Bird says. ▪

Risks and benefits of 
litigation funding
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Alongside the global growth of litigation funding is the rise of “crowdfunded” 
legal actions.

See, for example, CrowdJustice (https://www.crowdjustice.co.uk/) in the 
United Kingdom.

Like litigation funding models, this involves third parties providing capital 
for a claimant to pursue litigation. Depending on the arrangement, third 
parties – members of the crowd – may gain an interest in any damages 
awarded, or may simply “donate” their capital contribution to the claimant.

For example, New Zealand recently saw the ‘Justice for Blessie’ Givealittle 
campaign (www.lawsociety.org.nz/news-and-communications/latest-news/
news/justice-for-blessie-crowdfunding-campaign-raises-money-and-some-
concerns). This campaign aimed to raise money to sue the Corrections 
Department for negligence. And, funds were also raised for journalist Nicky 
Hager after his house was illegally raided by Police.

“Crowdfunding seems most well suited to public interest cases,” Lara Bird 
says, particularly under charitable models where funders do not receive a 
share of any monetary rewards.

Wellington solicitor Sam Green agrees that crowdfunding legal actions 
can provide a means for public participation in important public interest 
litigation or other legal action.

“It goes without saying that access to justice is a big issue in New Zealand. 
There is a pain point around the difficulty of co-ordinating support for, and 
funding of, legal actions.”

That’s why he’s hoping to set up JusticeFund, a crowdfunding service that 
would provide processes, expertise and relationships sensitive to the needs 
of legal claimants – a speciality crowdfunding platform, set apart from more 
general fund raisers like Givealittle and Kickstarter.

“We’re still in our incubation phase, validating the idea and sharing it with 
organisations that might be able to assist,” he says.

“There is clearly a public appetite to support causes through crowdfunding, 
and there will be demand from people to support legal claims that might have 
wide-reaching application or public impact, for example judicial review of 
a Ministerial decision with widespread economic or social implications.” ▪

Sam Green

Crowdfunded litigation

Risks and benefits of 
litigation funding

“Our goal is to invest £100,000,000 in 
funded cases over the next five years,” says 
former Bell Gully (Auckland) solicitor Lara 
Bird.

She recently joined the multinational 
funder as an investment officer, where her 
role includes reviewing cases – “undertak-
ing the appropriate due diligence and taking 
a view, with the input from the wider team, 
whether to invest in them”, managing those 
funded cases – “for example, making sure 
the bills are paid on time and assisting the 
instructed lawyers and/or client whenever 
they request it”, and general marketing and 
business related activities – “including 
seeking out opportunities in a number of 
jurisdictions around the world”.

“Opportunities” are cases that look like 
winners.

“Litigation funders are only interested in 
funding meritorious claims,” Ms Bird says.

“It is of no benefit to anyone to fund 
cases that are unlikely to succeed. However, 
there is no perfect case and litigation (and 
therefore litigation funding) does involve 
a large element of risk,” she says.

Ms Bird says there has been an increase 
in group actions in England and Wales and 
within Europe, with a large number being 
backed by litigation funders.

“The main reason for this is that class 
actions (or representative actions in New 
Zealand) are extremely expensive often due 
to the complexity of the case, the large 
amount of time required to ‘book-build’ 
and to do the appropriate due diligence to 
get the case off the ground, and the large 
number of under-resourced claimants (and 
lawyers) involved.

“Without funding, many of these actions 
would not be able to proceed,” she says.

Some funders follow strict criteria in 
deciding which cases to invest in, she says. 
Others are more flexible. “We are prepared 
to take an initial look at most cases,” Ms 
Bird says.

Woodsford is currently funding cases 
in Australia, the Netherlands, the United 
States and France, and has ongoing projects 
in Italy and Poland.

Of course, the key metrics are the 
expected cost of litigation and the antici-
pated damages to be awarded if successful.

“While Woodsford seeks to receive a 
return on the money they have invested, 
they also take into account the amount of 
money that the claimant is likely to receive,” 
Ms Bird says.

“Ideally, the claimant should always 

maintain the dominant economic interest in the case, 
including expecting to receive over 50% of the proceeds 
of the litigation.”

Each funder has its own business model. They will likely 
agree on different terms for each claimant or claimant 
group they fund.

“Woodsford’s classic access-to-justice product offers fund-
ing on a case-by-case basis for meritorious claims in litigation 
or arbitration, where the claimant lacks the resources or 
the appetite to proceed without financial support.

“Our funding is non-recourse, with Woodsford’s return 
payable only upon success.

“The terms of investment and of our return are bespoke, 
individually tailored for each case. This funding may cover 
lawyers’ fees and disbursements.

“While there is always a risk, I believe litigation fund-
ing adds a different dynamic and an additional layer of 
diligence to litigation.” ▪
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A class action would be an “admirable solution” to a group 
of Canterbury homeowners’ inability to otherwise afford 
litigation against their insurer Southern Response, their 
lawyer Grant Cameron says.

A spokeswoman for Southern Response, however, says 
a class action would create delays and inefficiencies and 
would impede the fair resolution of customers’ claims.

The government-owned insurer’s lawyer, David Friar, says 
the court has already rejected that group’s first application 
to bring a class action and it would be “more efficient for 
each case to be dealt with on an individual basis”.

Mr Cameron accuses Southern Response of adopting an 
“underlying strategy of bad faith”, directed at minimising 
its ultimate liability under the policy.

He says a class action would expose before the courts a 
“plethora of insurer bad behaviour” including the use of 
an internationally well-documented “deny, delay, defend” 

Class action inaction
C A S E  S T U D Y :

By James Greenland

strategy, which has, he says, taken a huge emotional toll 
on many policyholders as their years-long wait for justice, 
and/or the repair or rebuilding of their homes, drags on.

“[Southern Response’s] tactics against policyholders are 
directed at obtaining the cheapest form of settlement with 
policyholders that it can,” he says.

“For example, in rejecting the policyholder’s expert 
evidence in support of their claim the insurer can soon 
determine if the policyholder has the wherewithal and 
motivation to take formal legal steps.

“If the policyholder has the financial ability to test mat-
ters in the courts, the insurer settles. If they don’t, the 
insurer sits tight until the policyholder gives in and takes 
what it is offering.

“A class action can expose these tactics and how they 
are applied across the board, which will provide leverage 
to get full and proper settlements for not just the claimants 
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in the 46-strong group, but all policyholders”, he says.
Mr Friar says there is no evidence to allegations of bad faith. Southern 

Response has introduced several initiatives to assist customers, he says, 
which go well beyond its obligations under the insurance policy and 
would not have been introduced if it the insurer was following the alleged 
“deny, delay, defend” strategy.

Failure to identify common legal issue
The group’s hopes of launching its collective action were recently set 
back by a decision of the High Court not to accept their statement of 
claim, which had not, in the court’s judgment, sufficiently met the “same 
interest” threshold.

“Southern Response considers that the proposed action does not meet 
the requirements for a class action,” its spokesperson says.

Under the High Court Rules, “the group must identify a substantial issue 
that is common to each group member’s claim,” Mr Friar says.

“The Court said that it is not enough to say that the group members 
shared the same insurance policy, experienced the same earthquake, and 
have not yet had their claims settled,” he says.

“This formulation of the common issue 
fails to recognise the wide range of issues 
concerning the extent of damage, the scope 
of work required to remedy that damage, 
and the cost of that work – all of which 
differ significantly between individual 
customers.”

The Court will take a facilitative approach 
to applications under the representative 
rule Justice Mander noted in his judgment 
(Southern Response Unresolved Claims Group 
v Southern Response Earthquake Services 
Limited [2016] NZHC 245), but it is “vital” 
that all parties share a common and iden-
tifiable legal interest, he held.

Justice Mander directed the group to 
amend their statement of claim to establish 
a sufficient “community of interest”, and 
re-apply for an order allowing the action 
to proceed under the representative rule.

To Mr Cameron, the procedural hurdles 
to bringing a representative proceeding are 
an access to justice issue. Substantially, the 
group had the same interest in the pro-
ceeding, he says. They had the “same type 
of insurance policy, with the same insurer, 
had all suffered damage out of the same 
insured events, and all policyholders had 
suffered the same insurer failure to pay 
under their contract”.

“Globally, the evidence is overwhelm-
ing that many prospective litigants cannot 
afford to bring their claims before the court,” 
Mr Cameron says.

“In turn, the courts have been trying 
to make it easier for self-represented lit-
igants to obtain entry to the courtroom. 
Also, where an individual litigant brings 
a case that has similarities with another’s, 
the court may decide it is more efficient to 

hear those cases together.
“Thus, considerable effort has been made 

to overcome cost and access barriers and 
to facilitate cost-effective management of 
cases.”

He says, however, that the court’s latest 
decision illustrates the additional hurdles 
claimant groups must overcome when 
trying to collectively seek access to the 
court to resolve their common and often 
complex legal issues.

“Although organising as a group ena-
bles them to overcome the significant cost 
obstacles, the current court rules appear to 
obstruct, not facilitate, access to the court.”

Mr Friar disagrees that a class action 
would speed up settlement of the group 
members’ claims, because “individual 
claims could be substantially delayed while 
issues that do not affect them are resolved 
for other members of the group”.

With fewer than 500 claims ever being 
filed against insurers on the Canterbury 
Earthquake list, a figure Mr Cameron thinks 
is probably fewer than 2% of the total claims 
made against insurers, he suggests that “it’s 
plain the courts have been largely irrelevant 
to the resolution of insurance disputes”.

Mr Friar says he does not agree the courts 
have been irrelevant, having issued more 
than 35 decisions involving a range of 
insurers.

“These decisions have addressed a 
number of insurance issues raised by the 
earthquakes, and have given significant 
guidance to both insurers and insureds in 
settling earthquake claims,” Mr Friar says.

“There are also other avenues available 
to customers to resolve their claims, such 
as the Insurance and Financial Services 
Ombudsman Scheme (IFSO).”

But enabling access to justice needs to be a priority of the courts, Mr 
Cameron says.

“Policyholders cannot access the courts because of cost and delay bar-
riers, and so large numbers have had to settle as best they can.

“The reality is that large chunks of the community are devastated emo-
tionally, financially and otherwise, and have simply given up, because 
the court system is completely beyond their reach,” he says.

“That has helped insurers immeasurably.
“If policyholders can’t afford litigation themselves, then they have no 

access to the court. If people choose to co-operate to overcome cost bar-
riers, then the courts should be at pains to facilitate those efforts.”

The group filed their first application in August 2015. That was heard 
in December 2015, and declined by Justice Mander in February this year.

A reformulated application has been filed, but the court is unable to 
hear the matter until October 2016 and so “more than a year will elapse 
before policyholders know whether the court will even entertain their 
claims [as a representative proceeding]”, Mr Cameron says. ▪
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Just how much it could cost the legal profes-
sion to comply with anti-money laundering 
legislation is still not known.

However in 2008 the Ministry of Justice 
released a report by accountancy firm 
Deloitte that estimated at that time that 
the indicative compliance cost for lawyers 
and conveyancers could be about $24 mil-
lion in start-up costs and about $35 million 
annually (see www.justice.govt.nz/policy/
criminal-justice/aml-cft/publications-and-
consultation/aml-cft-compliance-costs-report). 
The report noted that there was difficulty in 
estimating compliance costs in the absence 
of explicitly framed legislation.

The Anti-Money Laundering and Counter 
Financing of Terrorism Act 2009 (AML-CFT 
Act) puts lawyers as reporting entities under 
the second phase of the legislation, and 
assesses them as operating in a high risk 
sector.

The Government released John Shewan’s 
independent inquiry into Foreign Trust 
Disclosure Rules on 27 June 2016. Among 
Mr Shewan’s recommendations is removal 
before 31 December 2016 of the regulation 
that excludes lawyers and accountants from 
anti-money laundering requirements.

It also recommends that the AML legis-
lation or regulations be revised to include 
a mandatory requirement to verify in all 
cases the underlying source of funds or 
wealth settled on a foreign trust.

Where could the cost of compliance hit 
lawyers?

It’s still up in the air, but New Zealand 
Law Society General Manager Regulatory 
Mary Ollivier says the cost of complying 
with the AML/CFT requirements for law-
yers will depend on a number of factors.

“Whether a law firm has a trust account 
or not, and the client base of the law firm 
will be important. More details of the exact 
compliance requirements will be needed 
before the costs of compliance can be accu-
rately assessed.

“The legal profession is currently more 
used to undertaking client due diligence 

AML cost of 
compliance

New rules that will allow in-house lawyers to provide regulated services 
to a wider group of entities related to their employer came into effect 
on 1 July.

The Lawyers and Conveyancers Act (Lawyers: Conduct and Client Care) 
Rules 2008 have been amended to widen the scope of practice for an 
in-house lawyer.

The new “shared services” rules make it clear that an in-house lawyer 
may work for (provide regulated services to) certain organisations that 
are closely associated with the lawyer’s employer.

In-house lawyers employed by the Crown will be allowed to provide 
regulated services to any Crown entity or statutory officer. And in certain 
circumstances, private sector in-house lawyers will be allowed to provide 
regulated services to related subsidiary and/or controlling companies.

The New Zealand Law Society has drafted guidance on the impact of 
the amendments, including client care and letters of engagement tem-
plates for in-house lawyers providing services to related entities who 
are not their employers.

The amendments are available at www.lawsociety.org.nz/news-and-
communications/latest-news/news/rules-governing-in-house-practice-to-
change-from-1-july. ▪

and compliance reporting than a few 
years ago. We have requirements related 
to matters such as FATCA (Foreign Account 
Tax Compliance Act) and the residential 
property bright-line test, and lawyers have 
taken these on board by putting appropriate 
processes in place,” she says.

Other costs could include having to 
undertake two-yearly audits.

Mrs Ollivier says once lawyers are report-
ing entities they may have to comply in a 
number of ways including:

 ▪ appointing an AML/CFT compliance 
officer who must report to senior man-
agement (ie, board or partner/director 
level or equivalent);

 ▪ drafting a risk assessment in line with 
certain specified criteria;

 ▪ drafting, implementing and maintaining 
an AML/CFT programme, having demon-
strable regard to the identified risks; and

 ▪ some on-site independent audits could 
be required.
Meanwhile, the Law Society, in conjunc-

tion with the Police Financial Intelligence 
Unit, has been facilitating a series of sem-
inars at branches around the country on 
anti-money laundering to raise awareness 
of the current position under the Financial 
Transactions Act 1998 and what might be 
expected under the second tranche of the 
AML/CFT legislation.

“The Law Society and New Zealand’s 
lawyers have been aware for some time 
that they will be included in the AML/CFT 
regime.

“Since the legislation came into force in 
2013 there has been little detail on when 
and exactly how this will occur. However, 
it is clear that lawyers can now expect an 
acceleration of their inclusion in AML/CFT 
most likely in 2017,” Mrs Ollivier says. ▪

New ‘shared 
services’ rules for 
in-house lawyers
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A project to investigate the forensic poten-
tial of brain scanning technology is under 
way.

Led by Canterbury University’s Law 
School, the project is funded by the New 
Zealand Law Foundation.

Being able to read brainwaves could rev-
olutionise the way crimes are solved, the 
Law School says. In fact, such technology 
already exists, but has yet to gain wide-
spread acceptance.

The potential efficacy of this relatively 
new forensic tool, known as Forensic Brain 
Scan Analysis (FBSA), is being explored by 
the Law School in conjunction with the 
Brain Research Institute, Christchurch, and 
partners at Otago and Massey universities.

Called The Brain Does Not Lie: an inves-
tigation into the scientific validity and legal 
application of Forensic Brain Scan Analysis, 
the project is exploring brain-scanning tech-
nology pioneered in the United States by 
Professor Lawrence Farwell.

The technology uses electroenceph-
alography (EEG) to measure brainwave 
responses, combined with additional fea-
tures in a so-called MERMER test (memory 

and encoding related multifaceted electro-
encephalographic response).

It involves a subject being fitted with a 
headband containing electronic sensors 
that detect brainwaves.

Project leader Professor Robin Palmer, 
Canterbury University’s Director of Clinical 
Legal Studies, says FBSA had much more 
potential as a forensic tool than traditional 
lie detectors, or polygraphs.

“This is not a lie detector, it is a knowl-
edge detector. If this science checks out, 
and it has a high accuracy rate for read-
ing brainwave response to stimuli, then it 
could provide effective proof of knowledge,” 
Professor Palmer says.

“The results of various studies conducted 
to date, mainly in the United States, are 
extremely promising and indicate a very 
high rate of accuracy.”

If verified, FBSA could be used not just 
for crime investigation, but also in civil 
litigation, employment disputes and other 
ancillary applications.

The project will investigate the viability 
of FBSA as well as legal and ethical issues 
related to its use. ▪

Brain scanning could 
help solve crimes

Canterbury Law School Professor Robin Palmer with some of the elements of brain scanning technology, 
which could revolutionise the way crimes are solved. Photo: University of Canterbury.
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Coming up...
Health and safety
The Health and Safety Association NZ Conference 
will be held at Te Papa, Wellington from 7 to 
9 September. See www.hasanz.org.nz/page/
programme/.

Insurance law
The annual New Zealand Insurance Law 
Association (NZILA) conference will be held at 
the Millennium Hotel Queenstown from 21 to 
23 September. See www.nzilaqueenstown2016.
co.nz or www.nzila.org/conference for more 
information and online registration.

Resource management
The 2016 Resource Management Law 
Association of New Zealand Conference will 
be held in Nelson from 22 to 25 September. 
With the theme OUTstanding, the conference 
aims to better equip practitioners and others 
to confront resource management challenges 
and be “outstanding” in response. See www.
rmla.org.nz/annual-conference.
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District Court Judge and New Zealand 
Parole Board panel convenor David 
Mather says he has written this to fill a 
gap. The book covers all major aspects of 
parole law and procedure, with an over-
view of the Parole Act 2002, discussion of 
the structure and functions of the Parole 
Board, and a detailed commentary on 
New Zealand’s parole system. The book 
is written to meet the needs of a wide 

range of readers who may come into contact with the system, 
including those deciding on parole, those delivering advice, those 
delivering support and those who are seeking parole. The 19 chap-
ters each focus on a discrete aspect of the subject (“Eligibility for 
Parole”, “The Parole Hearing”, “Programmes in Prisons”, “Mental 
Health and Intellectual Disability”) and are further divided into 
headed sub-sections making information easy to find and navigate. 
A full consolidated Parole Act 2002 is included.

Thomson Reuters Ltd, 978-0-947486-35-8, June 2016, 327 pages, 
paperback, $100 (GST and delivery not included).

Law reform

Parole in New Zealand: 
Law and Practice
By David Mather

The Law of Insolvency 
in New Zealand

University of Canterbury Associate 
Professor Lynne Taylor and Ministry of 
Business Innovation and Employment 
lawyer Grant Slevin have prepared a 
treatise which considers all aspects of 
the law concerning individuals or organ-
isations unable to pay their debts. The 
book is divided into four parts, cover-
ing personal insolvency law, corporate 
insolvency, the insolvency of other legal 
entities, and cross-border insolvency. Noting that a week passing 
without an involvency-related decision of note is rare, the authors 
say their goal is to ensure a clear passage for readers through 
the sheer volume of material that is New Zealand insolvency law. 
Their focus is on stating legal rules with a degree of generality 
followed by illustrative examples, as well as setting them in their 
historical and international context.

Thomson Reuters Ltd, 978-0-947486-13-6, June 2016, 1,386 
pages, paperback and e-book, $205 (GST and delivery not included).

By Lynne Taylor and Grant Slevin

The New Zealand Law Society welcomes the Government’s 
announcement that Cabinet has agreed to investigate 
extending the upper age of the youth justice jurisdiction 
to include 17 year olds. This is stated in a letter the Law 
Society has sent to the Minister of Justice Amy Adams and 
the Minister of Social Development Anne Tolley.

“As Minister Tolley has indicated in her Cabinet paper, 
extending the age to include 17 year olds would be con-
sistent with overseas jurisdictions and the United Nations 
Convention on the Rights of the Child (UNCROC),” the 
Law Society said.

“In its submission on the draft Fifth Periodic Report by 
the Government of New Zealand on UNCROC, the Law 
Society noted New Zealand’s statutory inconsistencies 
relating to the definition of a ‘child’ and recommended 
that the definition of a ‘child’ as a person under the age 
of 18 years should be adopted.

“The Government’s announcement is a welcome step 
in addressing the Committee on the Rights of the Child’s 
recommendation that New Zealand should consider setting 
the age for criminal majority at 18 years.

“Minister Tolley also notes that including 17 year olds 
takes into account developments in brain science and our 
understanding of how teenagers mature.

“Significant benefits are likely to accrue to both a young 
person who offends at this critical age and society as a 
whole, if the young person is managed in the youth juris-
diction rather than the adult jurisdiction.

“The Law Society also notes that Cabinet has agreed to 
carry out further investigation into:

 ▪ mechanisms for transfer of cases from the youth juris-
diction to the adult jurisdiction;

 ▪ how traffic offences committed by young people should 
be treated in the justice system;

 ▪ arrangements for the custody of 17 year olds who commit 
serious offences; and

 ▪ the potential for the Youth Court to hear cases involving 
18 or 19 year olds where it is in the interests of justice.”

Recent submissions
The Law Society recently filed submissions on:

 ▪ Domain Name Commission review of WHOIS registrant 
information searches of .nz register – further consultation 
(re process of applying for non-disclosure);

 ▪ Legal Aid Provider Manual consultation: changes to 
limited and temporary approvals;

 ▪ Social Security Legislation Rewrite Bill; and
 ▪ Taxation of employee share schemes – an officials’ 
issues paper.

The submissions are available at www.lawsociety.org.nz/
news-and-communications/law-reform-submissions. ▪

Law Society 
supports youth 
justice extension

Legal information

New books
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Timing is critical and will differ for each dispute. Ideally 
when to mediate should not be fixed by external reference.

(Note: mandatory mediation provisions in a contract 
are not external but parties often forget that they have 
agreed to that provision by way of contract).

While each dispute is different in terms of timing, there 
is one broad statement that covers all scenarios: when 
the parties are willing to consider a negotiated outcome, 
they are ready to commence negotiations. They may be 
some way off resolving the dispute but if they are willing 
to talk, they are ready to start.

To assist with this question of timing, look for the fol-
lowing indicators that a dispute is ready for mediation:

 ▪ the parties are inter-dependent and need to co-operate 
if their rights or interests are to be met – shareholder 
and joint venture disputes are a good example;

 ▪ the parties can pursue alternatives away from the medi-
ation that could harm another party;

 ▪ there are deadlines and time constraints which will 
negatively impact upon the parties;

 ▪ the nature of the dispute means that the alternatives 

When is the time right to mediate?
By Paul Sills

other than a negotiated outcome may be a 
poor option for the parties;

 ▪ the parties can identify who has the mandate 
to reach an agreement and these people can 
be involved in the negotiations from an early 
stage; and

 ▪ the issues in dispute are clear and the parties 
agree on them.

One key consideration all parties need to turn 
their mind to when addressing this issue of 
when to mediate is, do they have all the infor-
mation they reasonably need in their possession 
in order to negotiate and reach a fair settlement?

If there is an information imbalance the par-
ties will be reluctant to resolve the dispute for 
fear they have missed something or have been 
duped. ▪

Paul Sills is an Auckland barrister who specialises 
in commercial and civil litigation and who is also an 
experienced mediator.
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Major litigation, the “mega-cases”, can resemble plot lines 
from Game of Thrones.

Elegantly coiffed and costumed lawyers lead armies 
of extras into an apocalypse of injury and expense, from 
which only one side will emerge victorious, and none 
unscathed. Egos affect decision-making, battles turn on 
unexpected twists, and people says lots of ostensibly clever 
things that actually make no sense at all.

There are many who do not see these mega-cases as 
susceptible to mediation. To carry the analogy one step 
further, there is a sense that a whiteboard will not mollify 
angry dragons.

But, in fact, mediation has been the key to unlocking 
settlements in many mega-cases. What follows are but 
a few examples.

Significant, and difficult
There are few disputes more difficult, and significant, than 
that which developed between US bond holders and the 
Argentine government after Argentina’s $100 billion sover-
eign debt default in 2002. Politics, social justice, sovereign 
rights and commerce collided with colossal force. In 2014, 
New York mediator David Pollack was appointed to resolve 
issues between Argentina and hold-out bond holders, who 
had refused to participate in earlier debt restructurings. 
Through two years of intensive and difficult mediating, 
Mr Pollack helped the parties reach deals. Those deals 
will see more than 90% of the extant claims settled, with 
payouts of over $8 billion.1

The AMD v Intel case was also substantial. AMD and Intel 
are the world’s largest makers of computer chips. From 2004, 
there was extensive litigation, in multiple jurisdictions, 
between them. AMD accused Intel of anti-competitive 

No case too big to 
mediate
By Mark Kelly

behaviour. In turn, Intel contended that 
AMD was in breach of patent cross-licensing 
arrangements between the two parties.2 In 
2009, enter US mediator Antonio Piazza. 
Mr Piazza mediated this case for two days 
at a hotel in Maui. After a marathon ses-
sion, the parties hammered out a deal. The 
settlement included:

 ▪ a payment of $1.25 billion from Intel to 
AMD;

 ▪ agreement on future business practices;
 ▪ new patent cross-licenses;
 ▪ dispute resolution provisions, including 
regular meetings between the parties’ 
general counsel; and

 ▪ the withdrawal of the litigation.3

Interestingly, rebooting the relationship 
between the two companies was an impor-
tant aspect of settlement.

AMD Vice-President for Legal Affairs 
Thomas McCoy stated: “we needed to find 
a way to conduct ourselves in a manner 
consistent with industry leaders, not tribal 
warriors”.4

Yet another goliath in the US was the 
class action suit filed against AIG in the 
wake of the 2008 financial crisis. That case 
was eventually mediated by retired US 
District Judge Layn Phillips. In 2014, AIG 
agreed to a mediator’s proposal to settle 
the case for $960 million.5

In Britain
The UK has also seen its share of medi-
ated mega-cases. Leading mediation body 
CEDR excludes mega-cases from its value 
statistics because they skew them so dra-
matically. As far back as 2007, it had a £1.5 
billion case mediated.6

The Corby toxic waste case was one of the 
more significant cases in recent UK legal 
history. The plaintiffs were 18 young people 
who alleged that toxic waste dumped by 
Corby Borough Council between 1984 and 
1999 was the cause of their deformities. 
The case was fought for over 10 years, 
before being successfully mediated by Sir 
Henry Brook. On 16 April 2010, the council 
released a joint statement with the families’ 
solicitors announcing that it had agreed a 
financial settlement with the families. The 
council also apologised.7

The applicability of mediation to signifi-
cant cases has been recognised by the UK’s 
courts. Even the UK’s Court of Appeal has 
a mediation scheme.8

In New Zealand
Here in New Zealand, we too have mediated 

Mark Kelly
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mega-cases. Canterbury earthquake claims 
have taken the recent spotlight in this 
regard.

In 2013, after a mediated negotiation 
process, Lyttleton Port settled its dispute 
with its insurers, Vero, NZI and QBE. The 
payment in aggregate to be made by the 
three insurers was $438.3 million plus GST.9

More recently, the Christchurch City 
Council reached an even larger $635 mil-
lion settlement with its insurers. Mediation 
was also a part of achieving that deal.10

The stakes, and the amount of money 
involved, in these mediated mega-cases 
may draw our attention. But it is also inter-
esting to consider why it is that even these 
cases are so amenable to a consensual 
facilitated settlement process, that is, to 
mediation.

Repairing relationships
The opportunity that mediation presents 
for addressing, and even repairing, rela-
tionships may be one reason.

A lot of hard-nosed lawyers scoff at the 
importance of relationships in commercial 
disputes. They are wrong to do so.

In a speech on mediation in 2015, Lord 
Neuberger, President of the UK Supreme 
Court, cited a 2007 UK survey: “which 
reported that 47% of respondents involved 
in commercial litigation admitted that a 
personal dislike of the other side had been 
responsible for driving them into costly 
and lengthy litigation”.11

Mediation also encourages parties to 
work together to seek solutions beyond 
those that might be available from a court. 
Apologies, licensing agreements, mecha-
nisms for resolving future disputes, joint 
statements and technology transfers are 
but a few examples of what is achievable.

Mediation works
Many cases are negotiated before they were 
mediated, and it is mediation that brings 
them home. Statistics worldwide support 
the efficacy of the process. The latest CEDR 
mediation audit in the UK, released on 11 
May 2016, reported an aggregate settlement 
rate for UK civil mediations of around 86%.12

Perhaps also, mega-cases are particularly 
amenable to mediation precisely because 
there is so much at stake.

High stakes cause stress, and fear, for 
the parties and their advisors. Overcoming 
that stress and fear can require an almost 
pathological commitment to the cause. 
Sometimes that commitment can lead 

1 www.reuters.com/article/us-argentina-debt-mediation-idUSKCN0XM08B.
2 Hesseldahl, Arik, “The Intel-AMD Settlement: A Play-by Play”, 15 November 2009, 

www.bloomberg.com/news/articles/2009-11-15/the-intel-amd-settlement-a-play-by-
play, and “Settlement Agreement Between Advanced Micro Devices Inc. and Intel 
Corporation” http://download.intel.com/pressroom/legal/AMD_settlement_agreement.pdf.

3 “Settlement Agreement Between Advanced Micro 
Devices Inc. and Intel Corporation”, n2.

4 Hesseldahl, n2.
5 www.businessinsurance.com/article/20140805/NEWS04/140809917/1235.
6 The Third Mediation Audit, CEDR, 8 November 2007.
7 https://en.wikipedia.org/wiki/Corby_toxic_waste_case#Settlement.
8 https://www.justice.gov.uk/courts/rcj-rolls-building/court-of-appeal/civil-division/mediation.
9 www.stuff.co.nz/business/industries/9535149/Lyttelton-Port-settle-quake-insurance-claims.
10 www.stuff.co.nz/the-press/news/75073343/record-635-million-

insurance-payout-for-christchurch-city-council.
11 From address by Lord Neuberger to the Civil Mediation Conference, 12 May 

2015, citing: www.newlawjournal.co.uk/nli/content/litigation-v-mediation.
12 www.cedr.com/docslib/The_Seventh_Mediation_Audit_(2016).pdf.
13 A Case for Mediation: The Cost-Effectiveness of Civil, Family, and Workplace 

Mediation, Sarah Vander Veen, January 2014 www.mediatebc.com/PDFs/1-52-
Reports-and-Publications/The-Case-for-Mediation.aspx, citing: Ross, M. & Bain, 
D. (2010). Report on evaluation of in court mediation schemes in Glasgow 
and Aberdeen Sheriff Courts. Edinburgh: Queen’s Printers of Scotland. 
Retrieved from: www.scotland.gov.uk/Publications/2010/04/22091346/19. 

to parties, and their advisors, becoming unduly positional – clinging to 
absolutes becomes the only way to cope. Perhaps the intervention of a 
neutral mediator, who is seeking to help the parties turn the rhetoric into 
a constructive conversation, and to have each walk a mile in the other’s 
shoes, is just what is needed.

And finally, there is closure. A mediated settlement also brings closure, 
at the point of agreement and beyond.

Scottish research has shown that mediated settlements are more likely 
to be complied with than settlements reached simply between parties.13 

And even mega-cases need to come to an end. Otherwise, for their par-
ticipants, there must always be the risk that “winter is coming …” ▪

Mark Kelly is an Auckland barrister and commercial mediator. He has over 21 
years of experience in dealing with a wide range of commercial issues. Mark 
trained as a mediator at Harvard Law School and with LEADR. He is an AMINZ 
councillor. He has successfully mediated disputes involving contract, company, 
construction, earthquake, insurance, intellectual property, finance, education, 
rural, weathertightness and tortious issues. Mark won the Resolution Institute’s 
2015 award for contribution to dispute resolution by an emerging practitioner. 
See www.markkelly.co.nz.
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When you visit your GP as part of a wellness check you 
may be reminded about or recommended to have one or 
a number of screening tests.

A screening test is carried out on people who do not 
have any symptoms but are perceived to be at risk of a 
particular disease. It predicts the likelihood of someone 
having or developing a particular disease.

There are two types of screening – organised screening 
programmes and opportunistic screening.1

If a screening test result raises suspicions of increased 
chance of a disease then a further “diagnostic” test usu-
ally follows the screening test to confirm or refute the 
suggestion that a condition may be present.

A general rule of screening for medical conditions is that 
early detection, when the condition has no symptoms, or 
is in its pre-cursor stage, can make a significant difference 
to the condition’s course and impact on a person’s life.

A negative or normal screening test in some conditions 
can provide a lot of reassurance and reduce the risk that 
someone will suffer ill effects from that condition in future. 
But for other conditions one can only say that there isn’t 
the suggestion that it is present currently and that ongoing 
monitoring (through a screening programme or regular 
screening schedule) is needed to alter the risk or impact 
of developing the condition.

Risk factors
Merely being alive and human is a significant risk factor 
for many conditions and population screening starts at 
birth. Newborn Metabolic Screening happens 48 hours 
after birth for almost every baby in New Zealand with a 
heel prick blood sample being collected onto a “Guthrie 
Card” to screen for rare inborn errors of metabolism and 
other disorders such as Cystic Fibrosis.

Genetic predisposition to certain conditions can be 
suggested by a family history of a particular condition 
in multiple members of one’s family or that has affected 
close relatives at young ages. There are many cancers in 
this category and also included are cardiovascular disease, 
diabetes and some conditions affecting the kidneys. A 
person’s family history is important to consider when 
deciding on what screening tests are appropriate and at 
what age to begin testing.

Environmental exposure can increase the risk of some 
conditions. Smoking is the most obvious identifiable 

Screening tests an important 
part of wellness checks
By Dr Michael Buckley

exposure that increases the risk for a whole range of con-
ditions that can be screened for, and it is always good if at 
some point you have discussed your occupational history 
with your GP. A history of working with chemicals, sol-
vents, petrochemicals or in the automotive (truck driving) 
or hairdressing industries may prompt your GP to discuss 
screening for bladder cancer.

It is important to have a free and frank discussion about 
your potential risk for hepatitis C. Hepatitis C is contagious 
by sexual contact and by sharing body fluids intravenously 
(sharing needles with intravenous drug use, the use of 
unsterile tattoo equipment or receiving medical treatment 
with poorly sterilised equipment). Hepatitis C can also be 
transmitted “vertically” to a child born to a mother living 
with hepatitis C. People are at increased risk if they have 
spent any time in prison, have received blood or blood 
products before 1992 or overseas, or if they have lived 
in certain parts of the world – South East Asia, China, 
Eastern Europe (including Russia) or the Middle East.2 
50% of people who are diagnosed with hepatitis C are 
unable to say where or how they may have contracted 
it. Hepatitis C is treatable, and treatment can lead to cure 
which obviously significantly modifies a person’s risk of 
long-term effects and complications of the illness which, 
untreated, can lead to liver cirrhosis, liver failure and pos-
sibly premature death.

The age factor
Age is another big risk factor that affects all of us. Many 
screening tests are linked to milestone birthdays to help 
prompt or remind both consumers and healthcare pro-
fessionals to offer or remind people about them. From the 
age of 20 all sexually active women should be undertaking 
screening for cervical cancer. At present this involves cer-
vical smears but in future it may simply mean a self-ad-
ministered swab to detect the Virus HPV.

Men of Māori, Pacific Island or Indo-Asian ethnicity 
should be having a Cardiovascular Disease Risk Assessment 
(CVDRA) from the age of 35 and Women in this group by 
age 45. The presence of other risk factors for cardiovascular 
disease should prompt CVDRA screening from this age 
as well, eg known diabetes, smoking, family history of 
cardiovascular disease, obesity.

A CVDRA involves a nurse or doctor visit to have one’s 
blood pressure recorded and history of other risk factors 

Dr Michael Buckley
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such as smoking and family history documented and then 
blood test screening for cholesterol profile and diabetes 
testing. All this information can be used based on large 
population studies to give a percentage chance of a car-
diovascular event in the next five years and can prompt 
a discussion about lifestyle measures to optimise one’s 
cardiovascular health.

Based on the initial assessment, guidance is given about 
the frequency of ongoing monitoring. For people who do 
not fit criteria for early screening, men should have their 
CVDRA by age 45 and women by age 55.3

Breastscreen Aotearoa offers free mammograms to 
women every two years from age 45 to 69 but other risk 
factors may mean a woman’s recommended mammogram 
schedule is different.

Even if your vision seems perfect Glaucoma can begin 
to rob you of your vision without you realising. Eye health 
assessments with an optometrist are an easy way screen for 
this and in later years another slowly progressive condition 
called macular degeneration. Glaucoma NZ recommends 
an optometrist assessment every five years from the age 
of 45 and every three years from the age of 60, as well as 
an optometrist assessment if you notice any deterioration 
or change in your vision.4

Important for health
As we move into our 50s and 60s screening becomes an 

then ultimately refutes the possibility of the condition 
being present.

Screening tests make a difference
Your GP will be able to advise you what screening tests 
are right for you both now and as you get older based on 
what is known about your personal and family history, any 
significant environmental exposures and your current stage 
of life. And as medical science advances, more conditions 
are becoming amenable to screening which means that 
screening tests are always going to be an important part 
of regular wellness checks. ▪

Dr Michael Buckley FRNZCGP is a GP practising in the Wellington 
region. He divides his time between part-time practice and helping 
look after his young family. He appreciates the importance and 
challenge of maintaining a lifestyle that allows one to “practise 
well”.

 

 

 

important part of maintaining optimum 
health – ongoing CVDRAs, mammograms 
and cervical smears. Adding screening for 
chronic kidney disease, Osteoporosis and 
possibly clinical assessments aiming to 
detect an increased risk of falls or early 
memory loss may be recommended.

Some screening is controversial (pros-
tate cancer screening), or of proven benefit 
but logistically challenging to apply to a 
population (bowel cancer screening). All 
bear consideration, discussion and regular 
review.

Screening is not a clear-cut science. One 
would not like to create the false impres-
sion that anyone can just do a test to get 
every cancer and serious medical condition 
ruled out.

Nor is screening without risk. Even if 
just the anxiety, discomfort and poten-
tial complications of going through a 
diagnostic test that a positive screening 
result has deemed necessary, if that test 

1 National Screening Unit www.nsu.govt.nz/
about-us-national-screening-unit.

2 www.hepatitisfoundation.org.nz/index.php/hepc/risk/.
3 www.health.govt.nz/system/files/documents/publications/

cardiovascular-disease-risk-assessment-updated-2013-dec13.pdf.
4 http://glaucoma.org.nz.
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According to Shakespeare, the world is but a stage, upon 
which we, the players, star or traverse. This grand play we 
call life is made up of many acts, punctuated with a series 
of scene transitions, the impact of which is discussed here. 
And as there are so many important financial turning points 
in our lives, this article will be spread across two parts.

The more I investigated the topic, the more I realised we 
are all constantly in transition. Major life and career tran-
sitions jump out – a move to a new city or country, a new 
role or retirement, marriage and children, and, inevitably, 
the loss of loved ones. The tapestry of life can be exciting 
and invigorating. Yet transitions, even if happy, can involve 
stress, evoke mixed feelings and affect us financially in 

What are the ‘big life moments’ 
for lawyers and the resulting 
financial challenges?
By Laetitia Peterson

and 50s/60s/70s. I wanted to explore the 
impact of common transitions experienced 
at life’s different stages and the resulting 
financial challenges faced by these broad 
age groups.

Living on the breadline
A recurring issue identified by lawyers in 
their 20s was “having enough money to 
meet daily living expenses”. Two first-year 
law clerks on a starting salary of around 
$42,000 said student loan repayments 
and city rents claimed the lion’s share of 

Laetitia Peterson

tangible ways.
William Bridges’ groundbreaking 

Transitions – Making Sense of Life’s Changes 
offers a beautifully simple yet profoundly 
insightful process for successfully navi-
gating change and moving into a hopeful 
future. He defines three stages within each 
transitional process. Perhaps unexpectedly, 
the first is always “Endings”, as the key 
to how we can begin anew. The second 
stage, “The Neutral Zone”, is “a seemingly 
unproductive time out when we might feel 
disconnected from people and things in 
the past, and emotionally unconnected in 
the present”. It’s a time of reorientation 
and adjustment. The final stage, “The New 
Beginning”, is a time to understand the 
external and inner signals that point the way of the future. 
And while all this is going on in your life, your finances 
may be taking a wild turn, adding another dimension to 
the turmoil.

Transition stages
I asked participants to identify recent (as in the current 
decade) transitions, which either they or their families 
had experienced, and the subsequent financial impact, 
in terms of significant, some impact or no impact at all.

Given the limited size of my survey, I grouped the 61 
lawyers in two sequences of three decades, the 20s/30s/40s 

their cash flow. None of 
the lawyers in their 30s 
and up mentioned this as 
a problem.

Kiwi dream of home 
ownership
In light of the pressing issue 
of the rising cost of living, 
especially in housing, I 
crunched some numbers to 
test the affordability of the 
home ownership dream for 
successful young lawyers. 
Despite the burgeoning 
property prices in Central 
Auckland and the creep 

into the suburbs, it was still surprising to 
hear the extent of this issue.

It doesn’t seem that long ago that my 
husband and I – 27 and 25 at the time – 
bought our first home, an old villa in Herne 
Bay in Auckland, in the depths of the 1993 
property crisis. We had saved for a deposit 
during our few years working in London, 
wiring over regular sums exchanged at close 
to four times the Pound Sterling amount.

I made basic assumptions about lawyers’ 
average salaries (after tax) in the first five 

TRANSITION STAGES
Stage One 

Endings

Stage Three

The New Beginning

Stage Two

The Neutral Zone
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years out of university, KiwiSaver contribu-
tions, compulsory student loan repayments 
and the average Auckland house price. I cal-
culated the deposit requirement (including 
the ability to withdraw KiwiSaver funds to 
purchase a first home) for an average house 
in Auckland and assumed lawyers could 
save for this over a five-year period. I then 
looked at what would be left in the kitty 
after contributing to KiwiSaver and making 
the compulsory repayments on student 
loans. These assumptions may be a little 
optimistic in current market conditions), 
but as my husband and I had been able 
to afford to buy our dream first home at a 
similar stage in our careers, and so had our 
friends who were mainly lawyers, I thought 
it fair to assume the next generation could 
do the same.

Here’s what I found. Saving for an average 
house deposit (at an assumed 20% loan-
to-value ratio) made up, on average, 45% 
of lawyers’ net salaries, after taking into 
account assumptions in regards to tax, 
KiwiSaver contributions and student loan 
repayments. That left an average sum of 
$600 a fortnight during the first five years 
of their legal careers. It would be a chal-
lenge for anyone to live on $300 a week 
for rent and groceries, let alone allowing 
for a bit of fun while you are young. To 
put this in perspective, it is less than New 
Zealand Superannuation or paid parental 
leave. Surprisingly, the average withdrawal 
from KiwiSaver was around $15,000, which 
contributed significantly to the deposit (and 
was included in my calculations).

Much as expected, the same calculations 
for the average Christchurch house price 
resulted in a more manageable fortnightly 
remainder of $950. Auckland’s escalating 
property prices have been a hot topic of 
debate in recent times, painting a bleak 
picture for the next generation. What has 
also changed dramatically in the last couple 
of decades is the emergence of student 
loans. My husband recalls being paid by 
the Government to study law in Otago and 
how, in fact, he had more disposable income 
during his university years than when he 
joined the workforce. The double whammy 
for today’s young lawyers is a harsh reality 
of how life has changed in our biggest city.

Lawyers don’t appear to be compromising 

their lifestyles to get on the property ladder 
early. Even allowing for two incomes 
(assuming they are married or in a serious 
relationship), the numbers do not stack up 
well and the change in home ownership 
expectations is not surprising. Apartment 
living is becoming more popular, as is 
moving back home with parents. The trend 
towards later marriage is also discernible 
in New Zealand. The median age for first-
time grooms has risen to 30 years and for 
brides, 28½ years.

Happily ever after
Marriage was often discussed as a major life 
event. Most did not identify marriage itself 
as having a significant financial impact, 
although some of the younger participants 
expressed concern at the expense (the aver-
age wedding in New Zealand costs $30,000). 
Another said marriage didn’t have a sig-
nificant financial impact at the start but 
things changed when a spouse received 
an inheritance or became successful in 
his or her own right. Combining incomes 
meant they were significantly better off 
as a couple. Discussions also included de 
facto and same-sex relationships, age dif-
ferences between partners and the cost of 
having children.

When the going gets tough
The next most common transition discussed 
with lawyers in their 40s and up was sep-
aration/divorce. One third of New Zealand 
couples divorce before their silver wedding 
anniversary (25 years). I was particularly 
interested in whether lawyers have a higher 
divorce rate than those in other careers.

A study based on US Census data places 
lawyers below the average divorce rate, 
with a rate of 11.63%. This is considerably 
lower than many other occupations, includ-
ing accountants and auditors (15%), real 
estate brokers and agents (17%), nursing 
and psychiatric workers (29%) and mas-
sage therapists (38%). Within legal services, 
these statistics compare with paralegals 
and legal assistants (25.16%) and judges 
and magistrates (12.4%).

In my survey, 12.3% had been through a 
divorce, which is close to the US statistics 
for legal professionals. I had thought the 
New Zealand rate might be higher, due to 

the lack of time spent with families and 
high stress levels. Most of the 12.3% were 
remarried or in a de facto relationship, 
including those married multiple times. The 
advice to male lawyers was clear: “Marry 
your second wife first!” Many identified 
divorce as significantly impacting on 
personal finances. It can be an emotional 
and expensive transition for both parties, 
particularly when children are involved.

A few married lawyers quoting divorced 
friends or family members were adamant 
that “divorce is a bad investment”.

One married male lawyer took an inter-
esting (albeit cynical) spin on divorce: “A 
personal financial goal should be that if 
your wife took half of everything you had, 
you should still have enough.” I took that to 
mean you should be prepared for the worst.

To the question what would they change 
in life, divorced interviewees were not 
regretful, but wished they had not had to 
go through the parting process.

Researchers at Kansas State University 
recently surveyed 4,500 couples to examine 
how much financial well-being, financial 
disagreements and perceptions of finances 
contributed to the likelihood of divorce. 
The study found that regardless of how 
much money couples made, or were worth, 
arguing about money was by far the top 
predictor of divorce for men and women.

That’s all for part one of “Transitions.” 
In part two we will look at the big OE and 
the stubborn New Zealand dollar, the cost 
of raising children, caring for elderly par-
ents, the myth of sabbaticals, and the new 
meaning of retirement.

Until then, I will leave you with some 
wise words from Japanese violinist Shinichi 
Suzuki who succinctly summed up mar-
riage and divorce: “Love is grand; divorce 
is a hundred grand”. ▪

laetitia Peterson is a personal wealth adviser 
and is married to competition barrister, Andrew 
Peterson. She has worked with companies such 
as Goldman Sachs and funds management firm 
Liontamer, which she co-founded with Janine 
Starks. She is now the CEO (and founder) of 
The Private Office, helping successful lawyers 
achieve the financial goals important to them 
and their families.
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Olympic selection represents the pinnacle of many athletes’ 
career. However, not all selection decisions are clear-cut.

Many are contentious, causing significant disappointment 
for those not selected (as well as their families, friends and 
supporters) after years of dedication, training, and often 
sustaining this through self-funding.

As recent media coverage has highlighted, such deci-
sions can lead to appeals with the underlying allegations 
often being somewhat scandalous. For both the athlete 
and their lawyer, the appeal process can be fast moving, 
challenging and complex with sporting careers at stake.

Selection v nomination
The first issue question is what decision is actually being 
appealed: was it the decision by the governing sports body 
known as the ‘National Sporting Organisation’ (NSO) when 
reviewing the athlete’s performance? Or was it the New 
Zealand Olympic Committee’s (NZOC) ultimate decision 
not to select?

Within this process, it does not matter whether the 
athlete has qualified for a place at the Olympics or not; 
the ultimate decision rests with the NSO to nominate and 
the NZOC to select.

Nomination decision
The first decision in the process is the nomination deci-
sion. This rests with the NSO, when they name those they 
would like to nominate to the NZOC based on established 
criteria. Each sport has its own criteria that outlines what 
an athlete must do in order to be nominated. Common 
criteria a selector will use include a list of events or races 
that are deemed compulsory to be competed in (for exam-
ple, “the nationals”), the weighting an individual event 
may be given and whether athletes nominated have a 
realistic chance of finishing in a certain position in their 
desired sport.

Athletes who intend to be nominated for 
the Olympic Games are required to sign an 
Athlete Application and Athlete Agreement. 
These documents indicate that they under-
stand the nomination and selection criteria 
and that they will adhere to the Athlete 
Agreement. Effectivity, this is the contract 
between an athlete seeking selection and 
the NSO. Importantly, the agreement also 
sets out the process and grounds for any 
appeals of nomination.

NSOs selectors must then decide which 
athletes or teams they will nominate and 
this list is sent to the NZOC along with 
supporting reasons and evidence.

Selection decision
Nominating an athlete or a team does not 
necessarily mean that this team or athlete 
will be attending the Olympic Games. This 
is a decision for the NZOC and is known 
as the selection decision.

In making the selection decision, the 
NZOC assesses whether a nomination 
meets the selection criteria before deciding 
whether to select this athlete or team for 
inclusion into the Olympic Games.

The NZOC focus is generally around 
whether the nominated athlete has the 
ability to perform (in individual sports, 
this is usually the capacity to achieve a 
top 16 placing and the potential to finish 
in the top 8 while for team events the gen-
eral standard is the capacity of advancing 
beyond the first round or making a quarter 
final). If an athlete is nominated but not 
selected, their appeal rights arise out of 
the NZOC/NSO Application, Nomination 
and Selection Agreement.

By David Fraundorfer

Selections in Olympic Year
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An appeal
As all Olympic sports are ultimately over-
seen by the NZOC, this means in practice 
that the relevant Athlete Agreements have 
a degree of consistently between sports. 
This includes the process of appeal.

The NZOC/NSO Application, Nomination 
and Selection Agreement and the Athlete 
Agreement, indicates how an athlete or 
team can appeal a nomination decision or 
how an athlete, team or NSO can appeal a 
non-selection decision by the NZOC.

David Fraundorfer
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For Olympic decisions, this process is that the athlete, 
team or NSO must appeal the decision within two days (and 
this does not mean working days). Thus, appeal decisions 
must be made quickly. For example, an athlete advised of 
non-nomination on a Friday night would need to lodge an 
appeal by that Sunday. In the case of a non-nomination 
decision, this appeal must be lodged with the CEO of the 
NSO and, in the case of a non-selection decision, this must 
be raised with the Secretary General of NZOC.

After this appeal has been lodged, it is then usual practice 
that a “without prejudice” meeting is held between the 
parties to reach an outcome. If no outcome is reached, 
then it is usual practice that within five days of the date 
of the meeting or 10 days of the nomination or selection 
date (whichever is later) a party may appeal the non-nom-
ination or non-selection decision to the Sports Tribunal 
of New Zealand (ST).

The ST is a dedicated body that specialises in resolving 
sporting disputes, whether selection, nomination, gov-
ernance or doping disputes.

The hearings are usually heard under the guidance of 
Senior Counsel assisted by legally qualified former sport-
speople.

In terms of nomination/selection appeals, the cases are 
often conducted in the same manner as a civil trial – sub-
missions are filed; witnesses are cross-examined and legal 
arguments are raised.

For the NSO, the reputational risks are substantial and 
any criticism made by the ST is usually widely reported 
in the media.

That said, for the athlete the burden of convincing the ST 
that selectors have behaved in a manner requiring the ST’s 
intervention is high. This is because the ST has expressly 
recognised that selection decisions are difficult, involve a 
significant degree of subjectivity and freedom for sports 
to self-determine is crucial.

Issues faced in Olympic year
In Olympic year, selection and nomination decisions are 
particularly crucial, given the Olympics only occur every 
four years. In addition, the timeframes between key qual-
ification events, any nomination and selection and the 
Olympic Games itself, can be very tight. This means that 
there is very little time for any appeal process to happen 
and the timeframes around the process are particularly 

The appeal process is required to have a particularly 
tight timeframe to ensure that any decisions are made final 
quickly. Consequently, if an athlete or team is successful, 
they can commence preparation in a timely manner and, 
if unsuccessful, the athlete or team originally selected can 
focus solely on their preparation rather than worrying 
about the possibility that their position is in jeopardy and 
minimising crucial preparation.

Learning for lawyers
Sports litigation and Olympic appeals can offer key learn-
ings.

First, there is a balancing of very personal interests, 
whereby money or damages are not an adequate remedy. 
Often no one is at fault. Rather, it is a question of degree. For 
the lawyer to achieve an outcome for their client highlights 
the importance of dialogue, consideration of other parties’ 
interests and practicality as ingredients than can lead to 
negotiated outcomes. Often cases are resolved through 
agreement and it is common for the ST to either hold 
mediation or recommend that this process occur before 
a hearing is held.

Secondly, the importance of knowing and complying 
with procedure and rules. For example, in the case of Te 
Rina Taite v Swimming New Zealand Inc ST 06/08 the entire 
appeal was dismissed due to failing to meet the two-day 
timeframe to file an appeal against a nomination decision 
as outlined in the NZOC/NSO Application, Nomination and 
Selection Agreement referred to in the Athlete Application. 
The lawyer who fails to educate themselves can leave their 
client without recourse due to their own failings.

Finally, nomination and selection disputes are, at their 
heart, an argument of contractual interpretation. Therefore, 
it is also important for the lawyer to ensure both athletes 
and those in charge of making sport decisions understand 
the agreements that they are signing. In particular, what 
events will be weighted highly and, as such, important 
not to miss and the timeframes where they have to have 
key documents to the NSO. Those who do not adequately 
understand what they are agreeing to and the consequences 
that may result will be vulnerable. ▪

David Fraundorfer is an associate in Holland Beckett’s litigation 
team. He specialises in commercial and financial litigation with 
an additional interest in sports law. 
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stringent.
Another particularly key issue that is 

faced in Olympic year is the relatively small 
number of spots available in many events. 
This may mean that a certain sport has 
qualified more places in an event or sport 
than they are able to send. The reason this 
is done is to ensure representation of as 
many nations as possible in all the events 
at the Olympic Games with the result being 
that any appeal may affect another athlete’s 
ability to attend the Olympic Games. Hence 
if a selection appeal is successful, another 
athlete previously selected may miss out.
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Thomas Albrecht, Regional Representative of the United 
Nations High Commissioner for Refugees based in Canberra, 
addressed the Law Society’s Wellington branch Immigration 
and Refugee Law Committee and other lawyers on 25 May.

Political will and leadership determines how a country 
will respond towards the refugee crisis, Mr Albrecht said.

“Currently there are 60 million refugees, asylum-seekers 
and internally displaced persons worldwide as a result of 
conflict and persecution.

“Some 10 years ago the situation was very different. There 
were 38 million people in the world displaced by conflict 
and persecution, but UNHCR was helping over a million 
persons return home every year. Global refugee numbers 
were declining, and old wars had recently been laid to rest 
in Angola, Liberia, Sierra Leone and South Sudan to make 
way for reconstruction and hope,” he says.

“Last year, 126,000 refugees were able to repatriate – 
that is 11% of what we had in 2005. Fifteen new conflicts 
have broken out or reignited in the past five years, while 
none of the old ones were resolved. The number of people 
globally displaced by conflict every single day has gone 
from almost 11,000 in 2010 to an average of 42,500 persons 
fleeing each day during 2014. Sadly, statistics for 2015 are 
anticipated to reveal the same or even greater numbers 
of forced human displacement,” he says.

Disturbing dynamics
“The world has changed over the past decade. When we 
look with a broader perspective at some of the refugee 
situations around the globe we find some disturbing 
dynamics and trends.

“Our world has never been richer or healthier or more 
advanced. Yet never before have so many people been 

Political leadership determines 
refugee crisis response
By Kamil Laksman

dispossessed and stripped of their basic 
human rights.

“We should call this what it is: not just a 
‘refugee crisis’, but a crisis of global security 
and governance that is manifesting itself in 
the worst refugee crisis ever recorded – and 
a time of mass displacement.

“Conflicts have spread in unpredictable 
ways, and the nature of conflict has grown 
highly complex. One of the consequences 
has been a shrinking of humanitarian space, 
which has made the work of organizations 
like UNHCR much more difficult and haz-
ardous.”

Mr Albechth talked about the crisis in 
Syria as a most dreadful example. After 
five years of conflict the obstacles have 
increased, 6 million Syrians have been inter-
nally displaced and 5 million as refugees 
in the region.

“Their presence has placed an undeniable 
strain on host communities and countries 
and on their services and facilities,” he says.

This is not the only example. “Since 2014, 
more than 123,000 people have fled from 
their homes in South Sudan. In South-East 
Asia in 2015 an estimated 34,000 refugees 
and migrants of various nationalities took 
to smugglers’ boats, including 32,600 in 
the Bay of Bengal and the Andaman Sea 
in search of protection and a more digni-
fied life. Tens of thousands, many of them 
children, are fleeing horrific gang violence 

Kamil Laksman

DX Mail also offer a DX overnight service that delivers a 
nationwide box-to-box overnight delivery, Monday to Friday.
Conditions apply. Contact us to find out more.

• All domestic postal mail
• All international mail regardless of delivery address
• International courier
• Bulk parcel mail
• Daily head office to branch communication
• Mailroom management and consultancy
• E-services

Providing 
total mail 

solutions to the 
New Zealand 

business sector 
for over two 

decades

ONE COMPANY — ONE ACCOUNT
0800 800 230 | www.dxmail.co.nz

36

lawTalk 892 · 15 July 2016



and abuse in Central America. And there 
has been little or no improvement in the 
crises affecting the Central African Republic, 
Nigeria or the Democratic Republic of 
Congo,” he says.

Changing scene
He pointed out that the refugee scene is 
changing, from emergencies and protracted 
refugee situations to now more and more 
protracted emergencies.

“Despite years of trying to get the issue 
of displaced people on the global politi-
cal agenda, it has now become an issue 
that requires attention and major players 
are grappling with the issue as dramatic 
events cannot be ignored on the beaches 
and border of Europe.” It is a shame it has 
come to this, he says, but he does not see 
it as a surprise.

Mr Albrecht compared the current sit-
uation to 1956. “Europe and the UNHCR 
faced the first big refugee crisis after 
the end of the Second World War, when 
200,000 Hungarians fled to Austria and 
Yugoslavia. Not only were these refugees 
properly received, but in the space of just 
four months, over 150,000 of them had 
been relocated to other countries in Europe 
and further afield. What was possible then, 
when Europe was still recovering from the 
worst war in human history, should also 
be possible today,” he says.

He talked about three reasons why Syrian 
refugees were embarking on a desperate 
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journey to Europe despite the enormous risks and cost this 
entails – lost hope, resources have run out and because 
of the humanitarian funding shortfall.

“The humanitarian system is not broken. In fact it is far 
more effective than many others, from development to 
security areas. But the humanitarian system is financially 
broke. The demand is too great! The UNHCR expected to 
receive just 47% of the funding needed this year,” he says.

“A much closer link between humanitarian and develop-
ment interventions helps prevent further conflict, support 
host communities and pave the way for durable solutions.

“But most importantly, it must be able to understand 
and address the root causes of displacement. We live in a 
chaotic world with no effective global governance system 
and where power relations are unclear. In a world like this, 
unpredictability and impunity prosper, wars drag on for 
years, and millions of people are displaced as a result.”

No time to despair
Mr Albrecth ended his speech with “this is not the time 
to despair. This is the time to remember the lessons of 
history, this is the time to exercise international respon-
sibility sharing and this is the time to be proud of doing 
the right things”.

Often in the course of doing things we forget that doing 
the right things is what matters and not to be sidetracked 
by factors that have no place in global existence. If a per-
spective of global citizenship exists then all players can 
share the load and the load will be shared because there 
is enough to go around. Only will and a sense of respon-
sibility is needed.

“Mother Earth has designed and provided enough for 
everything and everyone it has in her folds. There is no 
lack. The attitude of exclusion, however, is causing havoc 
on this planet Earth as it is not aligned with it. Mother 
Earth has no choice but to correct using natural laws. 
I wonder where it will all end!

“The correlation is not obvious to some but nature teaches 
in its own language, the language of interconnectedness 
and self correction. We cannot be displaced or a refugee 
in this world that belongs to all.

“But the reality of the world we live in, 60 million are 
in this category,” Mr Albrecht says. ▪

Kamil lakshman is the convenor of the New Zealand Law Society 
Wellington branch Immigration and Refugee Committee.

❝ This is not the 
time to despair. 
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proud of doing 
the right things
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Every year at about this time I like to remind legal research-
ers to get their applications in for the latest round of New 
Zealand Law Foundation scholarships. Closing dates for 
most of our awards are coming up soon.

The Foundation’s purpose is to support new, independ-
ent legal thinking, and we do that primarily through our 
grants but also through our scholarships. We are New 
Zealand’s major funder of legal research. Our awards are 
tailored to provide financial support options for lawyers 
and legal academics at all levels.

Each year we attract good numbers of high-quality 
applications, enabling the Foundation to maintain its 
excellent record of contributing to legal and public policy 
development through our research outputs. We want this 
to continue.

Some scholarships, such as New Zealand’s premier legal 
award, the International Research Fellowship (IRF), help 
experienced legal experts carry out major original research 
projects. The award, worth $125,000 annually, allows recip-
ients to carry out extended research in New Zealand and 
overseas. IRF applications close on 1 September.

Following are some brief reports on projects undertaken 
by recent winners, along with information on our other 
awards.

Alison Douglass, 2014 winner: 
Updating Mental Capacity Law and 
Practice
Dunedin barrister Alison Douglass has reviewed New 
Zealand’s adult guardianship law concerning people with 
impaired mental capacity for decision-making, for reasons 
such as dementia, learning disabilities, mental illness or 
acquired brain injury.

Alison’s report is in its final stages and will be pub-
lished this month. A clinical and legal “toolkit” for health 
practitioners on assessing capacity, co-authored with a 
psychiatrist and ethicist, will be available separately.

Alison says the Protection of Personal and Property Rights 
Act needs updating in line with the UN Convention on the 
Rights of Persons with Disabilities, taking into account 
New Zealand’s cultural dimension. The English Mental 
Capacity Act 2005 provides an “excellent model” based 
on concepts of capacity and best interest.

She says there are two significant regulatory gaps in rel-
evant New Zealand law – providing “liberty safeguards” for 
people who lack capacity to consent or who are otherwise 

Law Foundation

Calling legal scholars: 
apply now for awards
By Lynda Hagen

confined or detained and are not subject to mental health 
legislation; and where research is carried out on people 
who are unable to consent.

“My report will provide very achievable goals for updating 
our law in line with international developments in mental 
capacity law and practice. The health and disability sector 
is greatly interested in making improvements, and New 
Zealand is now lagging behind comparable jurisdictions 
in this area.

“The Law Foundation fellowship has been a fantastic 
opportunity for me to take time out of legal practice and 
undertake this research project. It has allowed me to spend 
three months in the UK meeting and interviewing key 
players in this area of law,” Alison says.

Ceri Warnock, 2013 winner: The 
New Zealand Environment Court: 
Importance and Limitations
Associate Professor Ceri Warnock, from Otago Law Faculty, 
has carried out the first comprehensive, objective legal anal-
ysis of the New Zealand Environment Court in its 36-year 
history. Her research considered the “seeming paradox” 
between the court’s important role in environmental law 
development and limitations to its work.

She says the court has been criticised by government and 
academics, and has had a diminished role in major planning 
tasks such as the Christchurch rebuild and the Auckland 
unitary plan. The Resource Management Amendment Bill 
now before Parliament proposes replacing some of the 
court’s functions with ad hoc politically appointed bodies 
or ministerial decision-making.

“My work has developed a pragmatic but principled 
theory for environmental adjudication premised on four 
factors: the distinct characteristics of environmental dis-
putes, commensurate challenges for dispute resolution, the 
resulting development of environmental law principles, and 
pragmatic and justified procedural responses,” Ceri says.

Her findings have been published in articles and journals, 
and she plans to publish a comprehensive monograph 
next year.

“The International Research Fellowship enabled me to 
work with some of the best legal academics in the world 
and has given me the luxury of time to think deeply about 
the project. I’ve made connections that have led to inter-
national collaborative projects and, being recognised as 
an expert in environmental adjudication, has led to my 

Lynda Hagen
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Law Foundation

involvement in the International Forum for 
Environment Judges, that brings together 
environmental adjudicators from around 
the world,” she says.

Campbell McLachlan, 2010 
winner: Foreign Relations 
Law
The rapid pace of globalisation is produc-
ing an exploding range of practical legal 
problems. Victoria University Professor 
Campbell McLachlan’s study is being 
acclaimed as filling a major gap in inter-
national legal literature on the subject.

Foreign Relations Law, published in 2014, 
is the first comprehensive study of foreign 
relations law in Anglo-Commonwealth 
systems in three decades. It was eagerly 
anticipated in legal circles and, as Attorney-
General Chris Finlayson predicted when he 
launched it, the work is now being used 
locally and internationally.

The book is receiving accolades in influ-
ential legal circles. Among several posi-
tive reviews, one from leading expert Sir 
Franklin Berman (formerly legal adviser to 
the UK Foreign Office) described the work 
as definitive and authoritative.

Other favourable notices have appeared 
in the Law Quarterly Review, the British 
Yearbook of International Law (which called 
it “a Magisterial Analysis,”) Netherlands 
International Law Review, France’s Review 
Generale de Droit International Public, the 
Commonwealth Law Bulletin and the Asian 
Journal of International Law

The book targets a relatively small but 
highly influential group of people including 
foreign ministry legal advisors, judges of 
final courts of appeal, attorneys-general and 
ministers of justice involved in preparing 
legislation.

It is already being referenced in argument 
in major cases before the English courts, 
including in Belhaj vs Straw, where a former 
Libyan Opposition MP accuses the British 
intelligence service of involvement with 
his interrogation and torture.

Campbell says he wrote the book as a 
modern successor to the last major study 
on the subject, F A Mann’s 1986 work Foreign 
Affairs in English Courts.

“It became increasingly apparent that 
this was a real gap. The book sits at the 
intersection of three different areas of 
law: constitutional, public international 
and private international law. There have 

been big issues around the activities of 
armed forces in Iraq and Afghanistan, as 
well the flow-on impacts of Guantanamo 
Bay detainees, that has provoked a lot of 
litigation.

“There are also bigger trends to which 
New Zealand is a party. Globalisation 
has compelled states to act beyond their 
borders to deal with problems. Examples 
include competition law – the reach of the 
Commerce Act, and companies trading into 
New Zealand – as well as the extension of 
criminal law statutes to deal with interna-
tional crimes, and the Ahmed Zaoui case.”

The Foundation’s 2010 International 
Research Fellowship allowed Campbell to 
research and write the book in New Zealand 
and as a Visiting Fellow at All Souls College 
Oxford. He is presenting ideas from it to 
seminars around the world and will next 
year offer a Masters course on the topic at 
Victoria University’s Law School.

“Big projects like this are not possible 
without financial and institutional sup-
port that accepts that such projects are 
worthwhile,” he says. “I want to thank 
the Foundation for its far-sighted vision 
in supporting this project.”

Other awards and their 
deadlines
Cleary Memorial Prize
The Cleary Prize celebrates young lawyers 
who show the most promise of service to 
and through the profession. The $5,000 prize 
is open to recently-admitted barristers and/
or solicitors.

First awarded in 1964, the Cleary Prize 
honours Sir Timothy Cleary, former Law 
Society President and Court of Appeal 
Judge. It has had many distinguished former 
winners, including Justices Baragwanath, 
Tipping, and Wild.

Nominations for the Cleary Memorial 
Prize close on 30 September.

Shadow Report Award
In 2011 the Foundation launched a new 
award to help human rights advocates 
research and report on New Zealand’s 
compliance with its international treaty 
obligations.

The New Zealand Law Foundation 
Shadow Report Award is worth up to 
$10,000 each year to help non-government 
organisations prepare these reports.

Applications are open to individuals or 

any body or organisation active in human 
rights in New Zealand. Applications close 
on 1 August.

NZLF Doctoral Scholarship
This scholarship has been re-launched 
in 2016 to encourage postgraduate study 
and research in law for the benefit of New 
Zealand. The scholarship provides an addi-
tional $10,000 each year for up to three 
years as a ‘top up’ to the award of an NZ 
University PhD Scholarship.

Applications are accepted twice a year 
with the next deadline being 31 August.

Ethel Benjamin Scholarship
This scholarship for women was established 
in 1997 to mark the centenary of the admis-
sion of Ethel Benjamin as the first woman 
barrister and solicitor in New Zealand, and 
has so far helped 36 young women lawyers 
achieve their postgraduate study goals.

It is awarded for research that protects 
and promotes the public interest in New 
Zealand legal matters, and is valued at 
$50,000 for overseas university study or 
$20,000 for study at a New Zealand univer-
sity. Applications close on 1 March.

Distinguished Visiting Fellowship
Now in its 16th year, this award enables 
university law schools in turn to host an 
eminent international legal scholar for 
up to two months each year. Each Fellow 
delivers public lectures and seminars 
at the host university and all other law 
schools. Selection is by invitation from 
the law school hosting the Distinguished 
Visiting Fellow, in conjunction with the 
Law Foundation. The Fellowship is worth 
$40,000 annually.

The 2016 Distinguished Visiting Fellow is 
Professor Graham Virgo, Professor of English 
Private Law, University of Cambridge, who 
arrives at the end of July.

Check the ‘scholarships’ page on the Law 
Foundation’s website www.lawfoundation.
org.nz for full details and feel free to con-
tact me at lynda@lawfoundation.org.nz if 
you would like a preliminary chat about 
whether you might be eligible for any of 
our awards. ▪

lynda Hagen is the Executive Director of the 
New Zealand Law Foundation.
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sessions focused on the most relevant tax developments 
and issues, designed to ensure you keep abreast of tax 
developments affecting your clients.

Auckland 13 Oct

CRIMINAl 

CRIMINAl lAW 
SyMPOSIuM 

  
6.5 CPD hours

Chair: 
Justice Simon France

The ninth NZLS CLE Criminal Law Symposium is a must for 
all lawyers practising in the criminal courts and all those 
interested in recent criminal law developments. A range of 
excellent presenters will cover topics including case law 
updates, Evidence Act update, sentencing, and emerging 
Search and Surveillance Act jurisprudence.

Wellington 30 Sep

DuTy lAWyER TRAINING 
PROGRAMME

  
11* CPD hours

Local Presenters Duty lawyers are critical to the smooth running of a District 
Court list. Here is a way to gain more of the knowledge and 
skills you need to join this important group. This workshop is 
made up of several parts.

*CPD hours may vary, see website

Various Feb-Nov

EMPlOyMENT

EMPlOyMENT lAW 
CONFERENCE

  
12.5 CPD hours

Chair:
Peter Cullen

Join us for this year’s conference where there will be 
new and evolving legal issues discussed extending your 
knowledge of contemporary thinking in employment law. 
And the opportunity to meet with old friends and make new 
ones – a time for both learning and pleasure.

Auckland 13-14 Oct

FAMIly

PRA INTENSIVE 

  
7 CPD hours

Chair: 
Lady Deborah 
Chambers QC

The 2016 PRA intensive will be an intellectually stimulating 
and informative update of benefit to family and property 
practitioners at an advanced level and commercial/trust 
lawyers of all levels who wish to up-skill. All those who 
want to understand the ramifications of the Supreme Court 
Decision on Clayton will find this intensive beneficial.

Wellington

Auckland

14 Sep

15 Sep

PRACTICE & PROFESSIONAl SKIllS

STEPPING uP – 
FOuNDATION FOR 
PRACTISING ON OWN 
ACCOuNT 

  
18.5 CPD hours

Director: 
Stuart Spicer

All lawyers wishing to practise on their own account whether 
alone, in partnership, in an incorporated practice or as a 
barrister, will be required to complete this course. (Note: 
From 1 October 2012 all lawyers applying to be barristers sole 
are required to complete Stepping Up). Developed with the 
support of the New Zealand Law Foundation.

Wellington

Auckland 

8-10 Sep

17-19 Nov



For our Full CPD calendar with programme details see www.lawyerseducation.co.nz

CPD Calendar

PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIl lITIGATION

INTRODuCTION TO HIGH 
COuRT CIVIl lITIGATION 
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Sandra Grant
Roderick Joyce QSO QC
Nikki Pender
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Pru Steven QC
James Wilding
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admitted practitioners to develop practical skills in civil 
litigation in an intense small-group workshop. You will learn 
how to handle a single file from beginning to end, be able 
to identify and understand the various steps in the process, 
develop the practical skills you need to handle this and a 
range of other litigation files, competently and confidently.

Wellington

Christchurch

17-18 Oct

21-22 Nov

COMPANy, COMMERCIAl AND TAx

CONSTRuCTION lAW –  
A PROJECT lIFE CyClE 

  
6 CPD hours

Chair: 
Andrew Skelton

It’s a busy time for the construction industry with the rebuild 
in Canterbury, earthquake strengthening and continued high 
levels of activity in Auckland. This intensive is based on a 
project life cycle - covering the main stages of a construction 
project, picking out important legal and practical issues that 
lawyers need to be aware of. 

Christchurch 

Auckland

10 Aug

11 Aug

TAx CONFERENCE

  
7 CPD hours

Chair:
Lindsay McKay

The annual NZLS CLE Tax Conference will offer business 
sessions focused on the most relevant tax developments 
and issues, designed to ensure you keep abreast of tax 
developments affecting your clients.

Auckland 13 Oct

CRIMINAl 

CRIMINAl lAW 
SyMPOSIuM 

  
6.5 CPD hours

Chair: 
Justice Simon France

The ninth NZLS CLE Criminal Law Symposium is a must for 
all lawyers practising in the criminal courts and all those 
interested in recent criminal law developments. A range of 
excellent presenters will cover topics including case law 
updates, Evidence Act update, sentencing, and emerging 
Search and Surveillance Act jurisprudence.

Wellington 30 Sep

DuTy lAWyER TRAINING 
PROGRAMME

  
11* CPD hours

Local Presenters Duty lawyers are critical to the smooth running of a District 
Court list. Here is a way to gain more of the knowledge and 
skills you need to join this important group. This workshop is 
made up of several parts.

*CPD hours may vary, see website

Various Feb-Nov

EMPlOyMENT

EMPlOyMENT lAW 
CONFERENCE

  
12.5 CPD hours

Chair:
Peter Cullen

Join us for this year’s conference where there will be 
new and evolving legal issues discussed extending your 
knowledge of contemporary thinking in employment law. 
And the opportunity to meet with old friends and make new 
ones – a time for both learning and pleasure.

Auckland 13-14 Oct

FAMIly

PRA INTENSIVE 

  
7 CPD hours

Chair: 
Lady Deborah 
Chambers QC

The 2016 PRA intensive will be an intellectually stimulating 
and informative update of benefit to family and property 
practitioners at an advanced level and commercial/trust 
lawyers of all levels who wish to up-skill. All those who 
want to understand the ramifications of the Supreme Court 
Decision on Clayton will find this intensive beneficial.

Wellington

Auckland

14 Sep

15 Sep

PRACTICE & PROFESSIONAl SKIllS

STEPPING uP – 
FOuNDATION FOR 
PRACTISING ON OWN 
ACCOuNT 

  
18.5 CPD hours

Director: 
Stuart Spicer

All lawyers wishing to practise on their own account whether 
alone, in partnership, in an incorporated practice or as a 
barrister, will be required to complete this course. (Note: 
From 1 October 2012 all lawyers applying to be barristers sole 
are required to complete Stepping Up). Developed with the 
support of the New Zealand Law Foundation.

Wellington

Auckland 

8-10 Sep

17-19 Nov

Online registration and payment can be made at: 
www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

PRACTICE & PROFESSIONAl SKIllS

lEADERSHIP AND 
IMPROVEMENT

  
1.5 CPD hours

Lawrence Green Creativity and innovation are seen as key influences on 
organisational performance, particularly when trying to 
succeed in competitive and complex environments. This 
webinar, the fourth in the Leadership Series, will guide you 
to finding smarter and simpler solutions for your leadership 
success.

Webinar 27 Jul

BuIlDING ElECTRONIC 
CASEBOOKS

  
1.5 CPD hours

The Hon Justice Miller
Maryanne McKennie
Bronwyn McKinlay 

The Court of Appeal is leading the move to electronic 
records and it is anticipated that a similar approach will be 
adopted by all the higher courts over time. This webinar 
follows the Electronic Casebooks – higher courts seminar 
and will take a practical approach as it addresses the 
technical aspects of building these casebooks.

Webinar 4 Aug

TRuST ACCOuNT 
SuPERVISOR TRAINING 
PROGRAMME

  
7.5 CPD hours

Philip Strang
David Murphy

To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and pass 
all assessments. 

Wellington 14 Sep

uNDERSTANDING 
MEDIATION – MEDIATION 
FOR lAWyERS PART A 

  
14.5 CPD hours

Virginia Goldblatt;
plus either
David Patten; OR
Geoff Sharp

Mediation knowledge and skills are an increasingly important 
adjunct to legal practice. Many more clients are taking disputes 
to mediation (because it works) and the more that  legal 
advisers know about how it works the better. In addition, 
practice as a mediator extends the service that lawyers can 
offer the public.

Wellington 28-30 Oct

MEDIATION FOR 
lAWyERS PART B – 
CIVIl/COMMERCIAl AND 
FAMIly

  
15 CPD hours

Denise Evans 
Virginia Goldblatt
Geoff Sharp

This workshop builds on the NZLS CLE workshop Mediation 
for Lawyers Part A which provided opportunity to 
understand the process of mediation and to learn to think 
like a mediator – not a lawyer. It provides further opportunity 
to observe a civil mediation, to dissect it and to practise 
mediation skills.

Auckland 25-27 Nov

PROPERTy

RESIDENTIAl PROPERTy 
TRANSACTIONS

  
13 CPD hours

Lauchie Griffin
Nick Kearney
Michelle Moore
Duncan Terris

This small group intensive workshop offers you the 
opportunity to be guided step-by-step through the 
conveyance of a stand-alone fee simple residential dwelling,  
a cross-lease dwelling and a unit title property.

Christchurch

Wellington

Hamilton - full

Auckland

25-26 Jul

1-2 Aug

15-16 Aug

29-30 Aug

IN SHORT - AuCKlAND

MAxIMISING yOuR ROlE

  
2 CPD hours

Rowena Boereboom
Andrew Peskett

Success for today’s lawyer is not just about the practice of 
law. As trusted advisors, general counsel and senior legal 
counsel have the opportunity to be at the forefront of 
business and influence business strategy. This presentation 
will look at the key methodologies and alternative business 
inputs that can provide real strategic value to your 
organisation and improve your sphere of influence across 
your organisation. 

Auckland 28 Jul

RESOuRCE 
MANAGEMENT ACT 
ISSuES

  
2 CPD hours

Christian Brown
Bill Loutit

This presentation is aimed at general practitioners whose 
work has to periodically address Resource Management 
Act issues. It will consider issues that you are likely to face 
in your work, what you need to know and when to call in 
an expert. It will consider these issues from the perspective 
of a resource management litigator in private practice and 
in house senior lawyer from the Auckland Council also 
specialising in resource management matters. 

Auckland 2 Aug

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.



Lawyers 
Complaints Service

Fined for 
deceiving clients 
and his firm
A lawyer who deliberately misled both 
clients and his firm’s management about 
invoices he raised has been censured and 
fined $15,000 by a lawyers standards com-
mittee.

The lawyer, C, received instructions to act 
in litigation for the complainant clients to 
provide advice to the clients in relation to 
defending claims by another party.

C and his team undertook work in rela-
tion to the clients’ discovery-related obli-
gations in the proceedings.

C issued an invoice for $163,046 plus GST 
and disbursements (total $192,308.88) on 
28 February 2014 and sent it by email to 
the clients a month later, on 31 March 2014.

The clients promptly complained. On 3 
April 2014, one of the complainants emailed 
C’s secretary saying: “This account for 
$197,000 for discovery work in February 
is outrageous and we will not be paying it”.

A second invoice, for $220,377 plus GST 
and disbursements (total $259,814.26) was 
prepared on 31 March 2014, the same day 
the first invoice was sent to the clients.

This second invoice remained undis-
closed to the clients for approximately 
eight months.

C’s actions ultimately resulted in two 
complaints: one made by his clients, and 
one by the firm of which he was a partner.

Concealment
On receiving the first complaint (made by 
the clients), C took two actions.

He immediately emailed his secretary 
and staff solicitor, Ms E, saying: “I will deal 
with this. [Ms E] please keep this quiet 
for now”.

He also, with Ms E’s assistance and in 
consultation with a senior barrister, replied 

to the complainant who had emailed him. 
In that reply, he said “I recall us talking 
about costs being in excess of $500k for 
discovery”.

Importantly, the standards committee 
said, C’s reply made no mention of the 
second invoice, in respect of which the 
clients had been charged $259,814.26 three 
days earlier.

The clients were unaware of the second 
invoice and a third invoice for $1,723 includ-
ing GST until they were disclosed following 
the commencement of an investigation by 
partners in C’s firm in November 2014.

The client complainant was chiefly con-
cerned with overcharging by C and his 
failure to observe responsible fee charg-
ing practices.

During the course of the investigation, the 
committee was notified that the firm and 
the clients had settled the fee complaint.

The clients indicated they did not seek 
any relief from C but were content for the 
committee to continue its inquiry into his 
related conduct. The committee elected to 
consider aspects of the complaint which 
it was not satisfied had been resolved by 
the settlement.

Firm complaint
The firm complaint noted a series of issues, 
including:

 ▪ that C had “actively supressed” the client 
complaint from his partnership, in breach 
of the firm’s complaints policy;

 ▪ the firm only became aware of the com-
plaint after the firm began an investiga-
tion into C’s conduct in late October 2014;

 ▪ C had encouraged two employees of the 
firm to “keep [the client complaint] quiet 
for now”;

 ▪ C did not substantively respond to the 
client complaint for four months;

 ▪ C subsequently advised an employee 
of the firm that the client’s concerns 
were being dealt with when in fact no 
resolution had been reached and there 
was no active process for resolution of 
the complaint;

 ▪ C did not advise the firm that a $30,000 
settlement offer had been made by the 
clients in October 2014 relating to the 
first invoice;

 ▪ C encouraged his secretary to supress all 
knowledge of the fact that the second 
and third invoices had not been sent to 
the clients;

 ▪ C misled the clients and the clients’ 
legal advisor over a period of almost 
seven months by actively allowing the 
clients to remain under the impression 
there was only one outstanding invoice 
for $192,000, rather than three invoices 
totalling $454,000;

 ▪ C took steps to ensure monthly state-
ments were not sent to clients; and

 ▪ C actively encouraged his firm to con-
tinue to record the full $454,000 as rev-
enue, and significantly recoverable in 
the knowledge that it was not.

C resigned from the partnership.

Sustained deception
The standards committee said that C’s “sus-
tained course of deception commends itself 
as misconduct”.

The committee had come close to decid-
ing on that course, and referring C to the 
New Zealand Lawyers and Conveyancers 
Disciplinary Tribunal. It refrained from 
doing so, instead finding unsatisfactory 
conduct at the “upper end of seriousness” 
in that category of professional culpability.

Its finding of unsatisfactory conduct at 
the upper end related to C’s failure to deliver 
invoices to the client in circumstances 
amounting to “deliberate concealment 
and deception”, as evidenced by:

 ▪ his failure to disclose the initial complaint 
to the firm;

 ▪ misleading the clients by failing to dis-
close invoices 2 and 3;

 ▪ falsely representing to the firm the recov-
erable status of the invoices in relation 
to partnership remuneration; and

 ▪ obstructing the firm’s investigation into 
the fees.

In making that decision it took into account 
the following:

 ▪ the committee was satisfied from C’s affi-
davit that he now has insight into the 
serious professional failings disclosed in 
the two complaints; the high standards 
that are required of him in his dealings 
with clients and legal colleagues; and the 
need to avoid similarly compromising 
conduct in the future if he is to remain 
a member of the legal profession;
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 ▪ submissions for C, and his explanation, 
concerning the steps C has taken in his 
new practising arrangement to ensure 
appropriate safeguards and accounta-
bility;

 ▪ a character reference from a senior 
member of the profession that speaks 
of C’s usual good character, his promise 
as a lawyer and his potential as a con-
tributor to the profession; and

 ▪ the fact that C was under extreme pro-
fessional and personal pressure at the 
time of these events.

The committee considered whether C 
should be subject to supervision or to 
undergo practical training or education but 
was satisfied from the evidence concerning 
the arrangements for accountability and 
supervision in C’s present firm that such 
orders were unnecessary.

“In determining that the conduct be char-
acterised as unsatisfactory conduct, rather 
than electing to lay disciplinary charges, the 
committee considers that it has extended 
leniency to [C]. It is hoped that he will see 
it in that way and ensure that the lesson 
is learned,” the committee said.

As well as the censure and fine, the com-
mittee ordered C to pay $7,500 costs.

The committee ordered publication of the 
facts as the determination raised important 
issues concerning the sort of perils that can 
occur when lawyers give priority to fee 
charging and income earning objectives 
over their professional responsibilities and 
the need to deal responsibly with com-
plaints within the firm. ▪

Fined for 
breaching 
nominee 
company rules
Two lawyers, C and D, who breached the 
rules governing lawyers nominee compa-
nies have been found guilty of unsatisfac-
tory conduct and fined $2,500 each by the 
Legal Complaints Review Officer (LCRO).

In making this decision in LCRO 25/2015, 
the LCRO reversed a determination of a 
lawyers standards committee to take no 
further action on the complaints.

The complaints related to an investment 
in a mortgage of $50,000 by the trustees 

of a trust (Trust A).
The principal of $2,263,120 was advanced 

to a company, Company B. The mort-
gage was secured over a property which 
Company B intended to subdivide.

Mr A, one of two trustees of Trust A, 
complained to the Law Society following 
default on repayment.

The first default occurred when the 
interest payment due was not made. 
That default was remedied, but Company 
B subsequently defaulted in repaying the 
principal sum when it fell due.

Between then and the mortgagee sale of 
the property, the lawyers nominee company 
sent 17 letters to contributors.

Specific request required
Mr A complained that the letters sent to 
contributors did not include the specific 
request required by rule 13.3(b) of the 
Lawyers Nominee Company Rules.

Rules 13.1 and 13.3(b) need to be read 
together. They require each responsible 
lawyer to ensure that written notice is given 
to each investor in a security as soon as 
reasonably possible in the event of a default; 
and must request each investor forthwith to 
advise the responsible lawyer if the investor 
does not agree with the action or proposed 
action specified [emphasis added].

Letters were sent on a regular basis to 
contributors following the defaults, advis-
ing what steps the nominee company was 
taking to recover money owed to the mort-
gagee.

They began by advising that unless the 
fault was remedied, the nominee company 
would move quickly “to protect your inter-
est” by way of a mortgagee sale.

That was followed by advice that the 
nominee company had agreed to delay 
implementing any mortgagee sale, because 
interest for two months had been paid.

Thereafter, attempts were made to com-
plete, or at least progress, the subdivision 
in an effort to enhance the value of the 
property.

At no stage did C advise why he and 
D considered it necessary to adopt this 
approach, given the assurance that prompt 
action would be taken to protect the invest-
ment by way of a mortgagee sale if the 
default was not remedied, and the default 
had not been remedied.

The default was compounded when the 
principal sum was not repaid, the LCRO 
said.

C complied with the obligations in rule 

13 to advise contributors that default had 
occurred and specified the action he pro-
posed to take.

Rule 13.3(b) specifically requires the 
notice to contributors to “request each 
investor forthwith to advise the responsible 
lawyer if the investor does not agree with 
the action or proposed action specified”.

Instead of a request in those terms, the 
letters to Trust A concluded with the fol-
lowing sentence: “If, however, you have any 
queries in the meantime, please contact 
the writer”.

“The standards committee considered 
the invitation for contributors to contact 
the firm if they had any queries met the 
obligations imposed by rule 13.3(b). I do 
not agree – it is not a request in terms of 
rule 13.3(b),” the LCRO said.

Neither did the letters indicate that the 
lawyers were obliged to consider the views 
of the contributors, the LCRO noted.

“Rule 13.4 required the responsible 
lawyer to take into account instructions 
or advice of each investor when determin-
ing the appropriate action to take. If the 
responsible lawyer has not actively sought 
instructions or advice, the question has to 
be asked as to how they took the views of 
contributors into account.”

In such situations, it would seem that the 
most appropriate means to seek instruc-
tions or advice from contributors would 
have been to call a meeting of investors.

No consultation attempted
There did not seem to be any attempt by 
C and D to consult with contributors, the 
LCRO said.

“I have reversed the determination of 
the standards committee by finding that 
the conduct of [C] and [D] breached rules 
13.3 and 13.4,” LCRO said.

When considering penalty, the LCRO 
noted that the nominee company “has 
effectively been wound down” with only 
one mortgage to be concluded. That effec-
tively removed the deterrence value of any 
fine as far as C and D were concerned.

However, the purpose of a fine is also to 
“deter other practitioners from failing to pay 
due regard to their professional obligations”.

The LCRO said that the rules were “very 
clear in their requirements and are minimal 
in number. It is not unreasonable to expect 
that a ‘responsible lawyer’ must be fully 
conversant with the rules.”

This case “is in line with cases where 
rules have been breached and a response 
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to ‘mark out the conduct as unacceptable’ 
is required.

As well as fining C and D $2,500 each, the 
LCRO ordered them, jointly and severally, 
to pay the Law Society $1,800 LCRO costs. 
The LCRO also directed publication of the 
facts of the decision in anonymised format.

A postscript
“As something of a postscript to my deci-
sion, I feel compelled to address another 
issue that presents in this review, and that 
is to consider the responsibilities of the 
other directors of the nominee company,” 
the LCRO said.

The LCRO said he would include in his 
decision a discussion about the Rules “pri-
marily to act as a warning to lawyers who 
are directors of nominee companies that 
all directors [LCRO emphasis] have a role, 
and carry responsibilities, to ensure com-
pliance with the rules and general duties 
to contributor clients.

“It is not necessarily sufficient for a direc-
tor of a nominee company to surrender con-
trol to a limited few, without ensuring there 
are adequate controls and reporting mecha-
nisms in place, and applying those controls 
and enforcing reporting mechanisms.

“Without some measure of responsi-
bility being placed on all directors, the 
requirement of the rules that all lawyers 
operating a nominee company are included 
as responsible lawyers is diluted, or even 
negatived, thereby reducing the protections 
for contributors the rules were designed 
to achieve.” ▪

Censured 
for driving 
convictions
Auckland lawyer Shane Alan Rohde has 
been censured and fined $10,000 by the 
New Zealand Lawyers and Conveyancers 
Disciplinary Tribunal. 

In [2016] NZLCDT 9, Mr Rohde admitted a 
charge of having been convicted of driving 
offences punishable by imprisonment that 
reflected on his fitness to practise or tended 
to bring the profession into disrepute. 

In 2015, Mr Rohde was convicted for 
dangerous driving and driving with 
excess breath alcohol. He was sentenced 
to supervision (with special conditions as 

to alcohol counselling), community work 
and disqualified from driving. He also had 
a 2014 conviction for driving with excess 
breath alcohol.

“His behaviour, in attempting to evade 
the police in the 2015 incident, is an aggra-
vating feature,” the Tribunal said. 

“Mr Rohde sped away from the police, 
and during the brief chase reached speeds 
of up to 120 kilometres per hour in a sub-
urban area. He refused to identify himself 
as the driver, having left his car, and thus 
put his colleague (and employee) who had 
been in the car, at risk of prosecution also. 

“While we recognise that exercising his 
right to silence cannot be questioned in the 
criminal law context, it cannot always be 
ignored in the disciplinary context. In this 
situation, as stated, doing so imperilled a 
colleague and employee.” 

The Tribunal noted that since September 
2015, Mr Rohde had attended seven AA 
meetings a week and had a sponsor with 
whom he was in constant contact.

“There is no evidence that clients of Mr 
Rohde have been put at risk by his offending 
or the alcohol problem that led to it,” the 
Tribunal said.

“We considered Mr Rohde was straight-
forward and open with the Tribunal in 
discussing his addiction. We accept that 
Mr Rohde is not only committed to con-
tinuing to receive support from [Alcoholics 
Anonymous] but is also now playing an 
active part in contributing to the recov-
ery of others. These are strong mitigating 
features,” the Tribunal said.

The Tribunal considered other cases 
where lawyers had been suspended from 
practice following conviction on offences 
related to alcohol and driving, and con-
cluded that the facts in this case justified 
a less serious penalty.

 As well as the censure and fine, the 
Tribunal ordered Mr Rohde to pay the New 
Zealand Law Society its costs of $3,806 and 
$1,992 Tribunal costs. ▪

Fined for failing to 
ensure discovery
The New Zealand Lawyers and Conveyancers 
Disciplinary Tribunal has fined a lawyer, B, 
$10,000 for failing to ensure that discovery 
obligations were fully complied with by 
his client.

That failure breached Rule 13.9 of the 
Lawyers and Conveyancers Act (Lawyers: 
Conduct and Client Care) Rules 2008.

Rule 13.9 states that: “A lawyer who acts 
for a party in a proceeding must, to the 
best of the lawyer’s ability, ensure that 
discovery obligations are fully complied 
with by the lawyer’s client and that the 
rules of privilege are adhered to.”

B was a partner of his law firm and head 
of the litigation department. He received 
instructions from a Mr I to act in a claim 
brought before the Weathertight Homes 
Tribunal by a body corporate. Mr I was 
the elected representative of the body 
corporate.

The claim related to units in a develop-
ment, CC. The documents that were not 
discovered related to a joint venture to rede-
velop CC between a company controlled 
by Mr I and the owner of seven of the CC 
units, and another entity.

The case of the body corporate before the 
Weathertight Homes Tribunal proceeded 
on the basis that CC was to be remediated, 
whereas the joint venture agreement pro-
vided for its redevelopment.

Material difference
That material difference between remedia-
tion and redevelopment might require the 
Weathertight Homes Tribunal to adopt a 
different approach to the assessment of 
damages.

In its decision, the Weathertight Homes 
Tribunal heavily criticised Mr I, particularly 
because of his failure to make discovery of 
the joint venture of which it only became 
aware after its determination of the claim.

In [2016] NZLCDT 6, the Tribunal found 
by a majority decision that B was guilty of 
unsatisfactory conduct.

B defended the charges, accepting that 
there had been no disclosure of material 
records relating to the joint venture. The 
bases of B’s defence were:

 ▪ he had a limited role in the discovery 
and delegated responsibility for those 
tasks to other counsel in the litigation 
department of his firm; and

 ▪ he had no knowledge of the joint venture, 
and was therefore not responsible for 
discoverable documents in relation to 
the joint venture not being disclosed.

The Tribunal noted that B did not have any 
reason not to discover the joint venture 
documents. B had been involved initially 
in a meeting with Mr I at which a joint 
venture was discussed.
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He was distracted from it, however, when 
a member of his firm’s property team did 
not keep him informed of the progress and 
finalisation of the transaction.

“It would have been reasonable for him 
to expect to be advised of its completion 
and to be given a copy. Nevertheless he 
should have made his own enquiry given 
the importance of the documents to the 
claim before the WH Tribunal. It was an 
enquiry he could have easily carried out 
in that the discoverable documents were 
in the offices of his firm.”

Further enquiries
The Tribunal also noted that a reasonable 
lawyer in B’s shoes would have pursued 
further enquiries.

“We have found that his failure did not 
amount to misconduct or recklessness,” 
the Tribunal said. “His conduct was not 
negligent or incompetent to the degree 
required to reflect on his fitness to practise 
or bring his profession into disrepute. He 
was negligent however.”

In its penalty decision, [2016] NZLCDT 12, 

the Tribunal said that it accepted that “in 
legal practice generally, and in this client’s 
practice particularly, the burden of making 
discovery is a task that could properly be 
delegated”. However, it observed that “this 
case illustrates that delegation is always 
subject to the need for supervision, the 
competence of which is a matter of degree 
by context including the complexity of the 
subject matter; the number of records; and 
the knowledge of the participants in that 
process as to the content of those records 
and the issues arising in the proceedings”.

The Tribunal accepted the following 
mitigating factors:

 ▪ no dishonesty or improper motive or 
personal gain on B’s part;

 ▪ B was found to be honest and diligent 
with a properly organised office employ-
ing professional and competent staff;

 ▪ B was entitled to delegate “discovery” 
responsibilities to trained and respon-
sible staff;

 ▪ his error was unintentional;
 ▪ the situation in which B found himself 
was exceptional in that the client had 

lied to staff and the Weathertight Homes 
Tribunal despite being properly advised 
of his discovery obligations and despite 
knowing the relevance of the transaction 
to the proceedings before that Tribunal 
and of the discovery orders;

 ▪ the complainant, Mr I, was the primary 
author of any misfortune he suffered;

 ▪ B had no reason to fail to make discovery 
of the relevant transaction and that it 
was reasonable of him to expect that 
staff would keep him informed of the 
status of that transaction; and

 ▪ B showed good intentions by instructing 
his staff to make enquiry of other staff 
and did not ignore the possibility that 
the transaction may have proceeded to 
completion.

As well as fining B, the Tribunal ordered him 
to pay the Law Society costs of $29,124.27 
and two-thirds of the Tribunal costs of 
$17,535, being $11,690.

The Tribunal suppressed publication of 
the names of any party in the proceedings. ▪

Comments concerning the suitability of any of 
the below-named applicants for the certificate 
or approval being sought should be made in 
writing to me by 21 July 2016. Any submissions 
should be given on the understanding that they 
may be disclosed to the candidate. The Registry 
is now advertising names of candidates for 
certificates of character, practising certificates 
and approvals to practise on own account on 
the NZLS website at www.lawsociety.org.nz/
for-lawyers/law-society-registry/applications-
for-approval.

—  Christine Schofield, 
Acting Registry Manager

 christine.schofield@lawsociety.org.nz
 04 463 2940
 0800 22 30 30  04 463 2989

Law Society Registry

Admission
Under Part 3 of the Lawyers 
and Conveyancers Act 2006

Abrie Waldo Louis
Adams Laura Kate
Adamson Kit Alexander Giles
Airey Joshua Tane

Alexander Grace Helen
Allen Rebecca Jean
Angkiriwang Elbert
Ansari (previously Ansari-Pour) 
Amir (previously Amir Hossein)
Anstett Peggy Mikaela
Bauerle-Martin (previously Bauerle 
previously Martin) Alexandra
Bava Roshni Jothikumar
Bayer Renee Jean
Becker Luke Carl
Bedogni Pierce Jack
Benge Gemma Frances
Bergin Lauran Tetianui Itinga Soleil
Best Alexander James
Best Charlotte Ellen
Blackwell Timothy James Benbow
Blewden Hannah Sarah Jamieson
Bommoju (also known as Bommoju 
Smruthi) Smruthi (also known as Ruthi)
Bookman Samuel Ian
Buddle Alexia Marguerite
Burgess Thomas Jeffery
Burke Erica Marie
Burn Lucas Samuel
Buysers-Dean Chantelle Louise
Carrick-Eede Felicity Kate
Carrington Christopher Jean

Carter Patrick Robert David
Cartwright Andrew John
Chapman Aaron Campbell Charles
Chen Helen Huan Ming
Cheng Amanda Yu-Shan 
(previously Yu-Shan)
Cheung Agnes Tin Nam
Choie Jonathan Andrew
Christmas Elizabeth Prudence
Clezy Maria Katherine
Clouston Charlotte Lee
Cole Jessica Mary Meikle
Compson Rebecca Emily
Coupe Sean Thomas
Cowley Gregory Thomas 
(also known as Thomas)
Curin Petar
Dawson Hayes Jordana Josephine
Dela Rue David Thomas
Donald Jessica Frances 
Dunning Rachel Anne
Eaton Laura Therese
Elvin Edward John Harcourt
Eng Michelle Rachel
Fata el-Amarna Logo (also 
known as Marna)

Continued on next page...
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Wills
Brown, Laddie 
Taumanaia
Cooper, Thelma Berg
Finau, Metui 
Ofa Ki Ucla
Garrick, Simon James
Gibbens, Maurice 
William 
James, William John
Joyce, Phillip Graham
Koeck, Dominik
lucre, Benjamin Gary
McBrearty, 
Janelle Louise
Manukau, Priscilla
Maki-Natana, Anthony 
Rangiataahua
Mayhead, Helena 
Theresa

Mita, Hone Pakihana
Moeauri, Tuakama
Mylonas, John 
Constantine
Nepia, Kamera Katipo
Puohotaua, 
William Garry
Smith, Harley 
Barry McAlister
Stowers, Taeleumeke
Taulealeausumai, 
Mene Lamese
Toma, Paionovalu
Ward, David Robert
Wilkinson, Keith 
Kenneth
Wineera, Ngahina
Wu, Jian Nan

Laddie Taumanaia Brown
Would any lawyer holding a will for the above 
named, late of 15B Duncan Street, Taupo, 
Superannuitant, born on 18 April 1936, who died 
on 1 September 2015, please contact Tania Brown:
 indabrown123@gmail.com
 07 570 0485 or 020 4022 7322
  55 Westwood Street, Bellevue, 

Tauranga 3110

Metui Ofa Ki Ucla Finau
Would any lawyer holding a will for the above 
named, late of 12 Bilancia Place, Flat Bush, 
Auckland, Youth Worker, born on 7 May 1986, who 
died on 24 March 2016, please contact Natasha 
Ella-Rose Metui Frank Finau, formerly known 
as Faonelua Eseta Greer:
 natasha.greer@live.com
 021 175 1683
  12 Bilancia Place, Flat Bush, Auckland 2016

Thelma Berg Cooper
Would any lawyer holding a will for the above 
named, born on 18 May 1934, who died at 
Christchurch on 6 June 2016, please contact Ed 
loughnan, Hatherly loughnan lawyers:
 ed@hatherlyloughnan.co.nz
 03 365 4324  03 365 4325
  PO Box 3073, Christchurch 8140

Simon James Garrick
Would any lawyer holding a will for the above 
named, late of Kingston, who died between 30 
October 2012 & 10 October 2013, aged 41 years, 
please contact lucas & lucas, Barristers & 
Solicitors:
 garth@lucas.co.nz
 03 477 8080  03 477 8020
  PO Box 5735, Dunedin 9058

Alison Mary Jeffreys
Would any lawyer knowing the whereabouts 
of the above named, last known place of 
residence is Auckland, please contact Jacqui 
Gray, Gifford Devine, Solicitors:
 jacqui@gifforddevine.co.nz
 06 873 0420
 PO Box 148, Hastings 4156

Fernandes (previously 
Martin) Bianca Maria
Fiddis Tony Colin Adair 
Fraser Luke James
Garcia Gabriella Rose
Gardi (previously Khalid, 
Ricardo) Rez (previously 
Rezhin Maqsood)
Garrett (previously 
Garrett-Grimes) Zoe
Gaunt Rebecca Zoe
Gilbert Alice 
Elizabeth Vera
Grant Edward Neil
Gray Taylor 
James Parker
Harrison Victoria 
Frances
Henderson Victoria Jane
Hendriks Charlotte Anne
Herring James Andrew
Hewitt (previously 
Phipps) Nicole 
Lisa Aimee 
Hickey Timothy Patrick
Hing (Also known as 
Hing Zeng Li, Basia) 
Basia Zeng Li
Hirst Katie Rose
Hollier Benjamin 
Nicholas
Hong Esprit
Hopkins Rennae Lee
Horrocks Thomas 
Rainsford
Hosoda Mara 
Kawehiwehi
Hotchin Courtney 
Maitland
Hu Haifeng
Hunter Colin David
Hur Sujeong (also 
known as Susan)
Ingram Lydia 
Victoria Florence 
James Christine Claire
Jeffs Samuel 
Charles Insley
Judd Rosemary Grace 
Kamu Justis 
Levaula Nairobi
Kartick Chitra Devi
Kett Stuart James
Kim Esther Bo Kyung 
(previously Bo Kyung)
Kim Jae Hyun
Kim Jong Hoi (also 
known as Samuel)
King Johanna Marie
lal Hannah Natasha

lambert Bridget 
Marjorie
lee Hee Joo (also known 
as HeeJoo, Heejoo)
lee Michele Qun-Yeo
lim Byong Kun (also 
known as Daniel)
liu Cheng Kun (also 
known as Wilson)
luo Jing Jing 
Macdonald Amrapali 
(née Choudhury, 
Amrapali)
Mantell Christopher 
David
Mathieson (previously 
Walls, Gordon) Lynne
Matich Mollie Rose
McDougall Daniel James
McIvor Everett Claudio
McKenna Rebekah 
Margaret
Mcleod Jonaan 
Ngamoni
Meates Julie Anne 
(née Glen Julie Anne)
Meehan Zachary Scott 
Miranda Rebecca Joanne
Moon Yunyi
Newton Jade Zoe Kyia
Ng (also known as Ng 
Ken Jeen) Ken Jeen 
Ng (also known as 
Sherynne Ng Kye Xin) 
Sherynne Kye Xin
Ng Nadia Su Jean
Noonan Simon Thomas
Offner Edith 
Caroline Rosa
Oh Won Seok (also 
known as Paul)
Oliver Elizabeth Mary
Parbhu Matthew Jared
Pereira Rhian Angelina
Pilot Gordon Maximilian
Potifara Seraphim April
Powrie Hamish Michael
Quinn Vikki Amanda
Ratnam Ashmin Nisha
Rea Cassandra Maree
Reed Dustin Paul Joshua
Reid Hamish 
Chamberlain
Ren Sida (also 
known as Star)
Robb Katie Renee 
Anderson
Round Sarah Frances
Samountry Marina 
Latdavanh

Shabani (previously 
Al-Meyahi, Meyah) 
Mohammad (previously 
Mohammed Husain 
Khinyab)
Sharma Rahul
Smith Maxwell Hugh 
Smith-Frank 
Brittany Jane
Sooula Epenesa
Spivak (previously 
Tverdokhlib) Christina 
Ksenia (previously 
Kseniya Ihorevna)
Spring Hartley 
David Barrie
Steer Meggan Astrid
Taumihau Daniel Jacob
Taylor Michael 
Joseph Fitz
Tecson Abigail Ruth Cea
Thomson Benjamin Scott
Thomson Christopher 
David John
Thomson Hannah 
Elizabeth Tui
Tihi Matthew Karaka
Tinker Conor John
Toilolo Salamasina 
Faleilua T
To’o Hans Edward
Turk Danielle Samantha
Tye Su Lin
Vandeyar Melissa
Warner Emma Charlotte
Webster (previously 
Tuitupou) Anthony 
(previously Anthony 
Siosaia George)
Wills Alexandra Margaret
Wu Emily Yuin-Wei
Zandbergen 
Elizabeth Mary
Zellman Sarah Natasha
Zhou Mary Yun 
(previously Yun)

Approval to 
Practise on 
Own Account
Under 
s 30 of the Lawyers and 
Conveyancers Act 2006

Day John Graham 
Alexander
Haronga Echo Isobel
Osprey Kirsty Leigh
Timmins Michael 
Stephen

Law Society Registry
Continued from previous page...
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Maurice William Gibbens
Would any lawyer holding a will for the above 
named, late of Christchurch, formerly of Greymouth, 
who died on 19 March 2016, please contact Andrew 
Mitchell, McGillivray Callaghan & Co:
 andrew@mclegal.co.nz
 03 366 8996  03 366 6253
  PO Box 79123, Avonhead, Christchurch 8446

Phillip Graham Joyce
Would any lawyer holding a will for the above 
named, late of 43 Fenton Street, Papatoetoe, 
Auckland, Panelbeater, born on 6 December 1937, 
who died on 22 March 2016 aged 78 years, please 
contact Mark Patterson, Patterson law limited:
 markp@pattersonlaw.co.nz
 09 408 1600  09 408 1602
  PO Box 283, Kaitaia 0441, DX AA20002

David Robert Ward
Would any lawyer holding a will for the above 
named, formerly of 71 Taikata Road, Te Atatu 
Peninsula, Waitakere, Auckland, born on 29 
December 1940, who died on or about 5 April 2016 
- 8 April 2016, please contact Elizabeth Bruen, 
E.J.Bruen Barrister & Solicitor:
 ejbruen@xtra.co.nz
 09 570 9040  09 570 9058
  PO Box 28252, Auckland 1541

Kamera Katipo Nepia
Would any lawyer holding a will for the above 
named, late of 150 Taurangatira Road, RD3, Waiuku, 
(Waipipi Parish of Lot 366D2), born on 19 March 
1941 in Waiuku, New Zealand, who died on 13 
April 1996, please contact Ben upton, Partner 
at Simpson Grierson:
 ben.upton@simpsongrierson.com
 09 977 5207  09 307 0331
  Private Bag 92518, Auckland 1141

Hone Pakihana Mita
Would any lawyer holding a will for the above 
named, late of 25A Punga Grove Avenue, Riverside, 
Whangarei 0112, born on 30 April 1955, who died on 
13 April 2016 please contact Rebecca Woolacott, 
Public Trust:
 Rebecca.Woolacott@PublicTrust.co.nz
 09 985 5325 or 0800 783 932
  Level 3, 205 Great South Road, Greenlane, 

Auckland

Jiannan Wu
Would any lawyer holding a will for the above 
named, late of 614D Manukau Road, Epsom, 
Auckland 1023, born on 11 December 1981, who 
died on 4 June 2016 please contact Rebecca 
Woolacott, Public Trust:
 rebecca.woolacott@publictrust.co.nz
 09 985 5325 or 0800 783 932
  Level 3, 205 Great South Road, Greenlane, 

Auckland

Anthony Rangiataahua Maki-
Natana
Would any lawyer holding a will for the above 
named, aka Anthony Rangiataahua Maki late 
of 803 Matahi Valley Road, RD1 Waimana, Machine 
Operator, who died on 2 May 2016, please contact 
Desiree Hepple, Holland Beckett:
 desiree.hepple@hobec.co.nz
 07 926 2282  07 578 8055
  Private Bag 12011, Tauranga 3143 

DX JA31518, Whakatane

Priscilla Manukau
Would any lawyer holding a will for the above 
named, late of 15 Kerry Place Papakura, please 
contact lisa Walsh, Brookfields lawyers:
 walsh@brookfields.co.nz
 09 979 2219   DX CP24134 

Helena Theresa Mayhead
Would any lawyer holding a will for the above 
named, late of 23 Baycroft Avenue, Tauranga, 
Caregiver, born on 17 April 1956, who died on 4 
May  2016 aged 60 years, please contact Michael 
Stemmmer, Barrister & Solicitor:
 michael@stemmerlaw.co.nz
 07 577 0825  07 577 1806
  PO Box 9070, Greeton, Tauranga 3142 

DX HB41004

Janelle Louise McBrearty
Would any lawyer holding a will for the above 
named, late of Grove Street, The Wood, Nelson, 
Office Administrator, who died at Nelson on 5 May 
2016, please contact Amy O’Malley, McFadden 
McMeeken Phillips:
 amyo@mmp.co.nz
 03 548 2154  03 548 2157
  PO Box 656, Nelson 7040, DX WC70016

John Constantine Mylonas
Would any lawyer holding a will for the above 
named, late of Lower Hutt, New Zealand, Retired, 
who died on or about 16 June 2016, please contact 
Siobhan Simpson, ARl lawyers:
 siobhan.simpson@arl-lawyers.co.nz
 04 566 6777  04 569 3354
  PO Box 30-430, Lower Hutt 5040, 

DX RP42002

Taeleumeke Stowers
Would any lawyer holding a will for the above 
named, late of 108 Grampian Street, Tokoroa, 
Chef, born on 21 September 1954, who died on 
16 May 2016, please contact Ngapo-lipscombe law:
 reception@nll.co.nz
 07 886 7540  07 886 9591
  PO Box 518, Tokoroa 3444

William John James
Would any lawyer holding a will for the above 
named, who died on 5 February 2016 at Waikanae 
Country Lodge, please contact Brenda McDonald, 
Paino & Robinson:
 brenda@paino-robinson.co.nz
 04 527 2252  04 527 8557
  DX RP 44015, Upper Hutt 

Paionovalu Toma
Would any lawyer holding a will for the above 
named, formerly of 40 Tyrone Street, Otara, 
Auckland, Storeman, born on 2 January 1968, 
who died on 7 June 2016, please contact Gaileen 
McGivern, Wynyard Wood:
 gaileen@wynyardwood.co.nz
 09 969 1777  09 309 1044
  PO Box 204-231, Highbrook 2161

Mene (aka Max) Lamese 
Taulealeausumai (aka Taulealea)
Would any lawyer holding a will for the above 
named, late of 37 Bellgrove Place, Avondale, 
Printer, born on 14 May 1962, who died on 31 
December 2015, please contact Alex Sheehan, 
Pidgeon law:
 alex@pidgeonlaw.co.nz
 09 337 0826  09 337 0827
  PO Box 6535, Wellesley Street, Auckland 

1141

Harley Barry McAlister Smith
Would any lawyer holding a will for the above 
named, late of Riversdale Road, Avondale, 
Auckland, born on 22 September 1970, who died on 
6 June 2016, please contact Tamina Cunningham-
Adams, Evolution lawyers:
 mail@evolutionlawyers.co.nz
 021 151 5137  09 929 3332
  PO Box 40046, Glenfield, Auckland 0747

Benjamin Gary Lucre
Would any lawyer holding a will for the above 
named, aka Karepa Tipare Paipa, aka Gary lucre 
late of 6935 Valley Road, Raetihi, Musician, born 
on 22 September 1946, who died on 3 June 2016, 
please contact Robyn Barrar, McVeagh Fleming:
 rbarrar@mcveaghfleming.co.nz
 09 415 4477
  PO Box 300844, Albany 0752, DX BX10647

Tuakama Moeauri
Would any lawyer holding a will for the above 
named, late of Invercargill, born on 21 September 
1932, who died on 10 December 2015, please 
contact Richard John little, Eagles Eagles & 
Redpath:
 richardl@eagles-eagles.co.nz
 03 218 2182  03 218 2185
  PO Box 1445, Invercargill 9840

Ngahina Wineera
Would any lawyer holding a will for the above 
named, late of 11 Te Hiko Street, Titahi Bay, Porirua, 
born on 28 November 1921 in Wellington, who 
died on 18 December 1995 at Kenepuru Hospital, 
Porirua, please contact laurie Pallett, Rainey 
Collins:
 lpallett@raineycollins.co.nz
 03 555 5555  03 555 5555
  PO Box 689, Wellington 6140, DX SP20010

Dominik Koeck
Would any lawyer holding a will for the above 
named, late of Wellington, who died on or about 
16 June 2016, please contact Sonya Byford, Tripe 
Matthews Feist:
 sonya@tmf.co.nz  04 494 8365
  PO Box 5003, Wellington 6145, DX SP22509

William Garry Puohotaua
Would any lawyer holding a will for the above 
named, (known as Garry), late of Lower Hutt, 
New Zealand, Truck Driver, who died on or about 
20 June 2016, please contact Siobhan Simpson, 
ARl lawyers:
 siobhan.simpson@arl-lawyers.co.nz
 04 566 6777  04 569 3354
  PO Box 30-430, Lower Hutt 5040 

DX RP42002

Keith Kenneth Wilkinson
Would any lawyer holding a will for the above 
named, late of 8B Haukore Street, Hairini, Tauranga, 
Truck Driver, born on 23 August 1959, who died on 
7 June 2016 aged 56 years, please contact Michael 
Stemmmer, Barrister & Solicitor:
 michael@stemmerlaw.co.nz
 07 577 0825  07 577 1806
  PO Box 9070, Greeton, Tauranga 3142 

DX HB41004
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 Contact  office@paulsills.co.nz

Meeting Room Available 
Full day ($450 + GST) or half day ($300 + GST) 

Max 8 people ‑ FREE WIFI

Cnr Shortland and O’Connell Streets, Auckland CBD

We have great commercial work coming out our ears! 
If you have 5 years PQE with commercial and/or 
commercial property experience, why not join our legal 
team in Newmarket. Experience in general practice is a 
bonus. Great environment, top commercial client base and 
interesting work.

Sound like you? Send your CV to donna@palaw.co.nz.

Commercial 
Lawyer
Newmarket

Consequent upon the planned retirement of the principal, this long-
established suburban law practice is for sale.

Dealing mainly in property, trusts, estates, commercial, consumer and 
family law, with an emphasis on conveyancing, this practice has  built up an 
enviable reputation resulting in its significant client-base. The acquisition of 
the lease of the office premises is optional.

This law practice would suit a local firm seeking to expand its client-base 
and local presence, an out-of-town firm wishing to establish a foothold in 
Auckland or someone wishing to establish their own practice.

Genuine enquiries only please, in confidence, to:  
 Confidential Advertiser No. 16-5 (c\- Christine Wilson) 
email: christine.wilson@lawsociety.org.nz

General Law Practice For Sale                                                                                     
North Shore, Auckland

If there is such a thing we believe we have 
created it. Tony and Rosemary Lee offer 
for sale their unique Legal Practice 
at beautiful Mission Beach in 
Tropical North Queensland.

 Accomodation onsite available
 Registered boat mooring

Life-style legal practice

Please direct enquiries to admin@leeandco.com.au 
or phone on 07 4068 8100
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ARE YOU 
EXCEPTIONAL?
If you are, then we want to hear from you.

Harmos Horton Lusk Limited (HHL) is a specialist corporate legal advisory and 
transactional firm, the core focus of which is “top end” specialist corporate transactional 
and legal advice. HHL is predominantly an M & A practice. Since its establishment, HHL 
has been retained in a number of the most complex and challenging New Zealand public  
M & A transactions for both New Zealand and offshore based clients, as well as significant 
private M & A activity, primary and secondary NZX listed equity offerings and other non-listed 
securities structuring and issuance, strategic board and governance advice, regulatory affairs and 
assisted clients before Takeovers Panel hearings and with Financial Markets Authority investigations.

The firm is currently recruiting two positions. Both roles will require the successful candidate to work with  
the HHL directors in advising some of New Zealand‘s leading listed companies, private equity firms and 
corporates. You will be involved in managing transactions and helping to supervise junior lawyers. In return  
you will be rewarded with market leading remuneration, the opportunity to work in a dynamic and fun workplace  
and to advance within the firm. 

INTERMEDIATE CORPORATE LAWYER
UP TO $150K, PLUS BONUS  

This permanent opportunity requires someone with 3 – 6 years’ experience.

SENIOR CORPORATE LAWYER 
$175K+, PLUS BONUS 

This permanent opportunity requires someone with 7+ years’ experience.

Key requirements (for both roles):
•   Outstanding academic record
•   Top tier national or international firm experience
•   Self starter who is able to work independently but also within a team environment
•   Strong interpersonal skills and the ability to communicate effectively at all levels

The successful candidates will be high achievers who are capable of driving corporate transactions 
autonomously as well as having a strong desire to learn and grow professionally. Whilst it is preferred 
that candidates are currently practising in New Zealand, candidates who are returning to  
New Zealand from international jurisdictions will also be considered.

These roles provide a rare opportunity to join a leading specialist corporate law firm  
in New Zealand. HHL is an equal opportunities employer and actively encourages a 
diverse range of applicants to apply for these roles.

To apply for either of these roles, please contact Christian Brown at Robert Walters on  
+64 (9) 374 7345 or christian.brown@robert.walters.co.nz. Robert Walters endeavours  
to review all applications in a maximum of five working days.
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General Counsel - 
Regulation
“As we strive to achieve our goal of promoting 
competition in New Zealand and ensuring the 
performance of regulated suppliers provides long-
term benefits to consumers, we are ever aware 
that we can only do this with the right people.” 

As a result of recent internal appointments, we 
have a great opportunity for an effective General 
Counsel to lead a team of talented lawyers. 

Reporting directly to the General Manager, the 
General Counsel will form part of the Branch 
Leadership Team. You will have a strong focus 
on people leadership and you will be visible, 
proactive and trusted in all situations. In addition 
to this, you will provide legal advisory and 
litigation expertise to the Regulation Branch 
in support of the Commission’s strategic and 
operational goals.

We are seeking a capable and experienced lawyer 
who can manage both internal and external 
relationships. Experience managing a team of 
professionals resulting in high performance and 
success is essential.   

Your skills will also include:

• An undergraduate degree in law (LLB)

• A current practicing certificate

• Being a sophisticated adviser, with excellent 
judgement in handling complex regulatory 
issues

• Taking a balanced approach to legal risks 
and issues, and being able to view those risks 
through the lens of other disciplines

• Business management experience

To apply for this opportunity please send your CV 
and a covering letter to work@comcom.govt.nz.  
Alternatively, contact Nicola Gee, Senior Human 
Resources Adviser on (04) 924 3795 for further 
information. 

The position description for this role, can be 
viewed on our website at www.comcom.govt.nz/
the-commission/careers/vacancies/

www.comcom.govt.nz/careers

Applications for this 
role close at 5pm on 
Thursday 28 July 2016

EMPLOYMENT 
SOLICITOR

Applications close at 5pm on 27 July 2016 

Are you an employment solicitor looking for 
interesting, challenging work as well as a 
genuine work/life balance?

We are looking for a solicitor with employment law experience to 
join our Corporate Legal team. Corporate Legal is a specialist legal 
team within Inland Revenue that advises on general legal issues 
(we don't deal with any tax technical matters). 

As a member of our team you will need to:
· have a thorough understanding of employment law and a 

proven ability to accurately assess legal risks and provide 
sensible solutions;

· be able to represent Inland Revenue in personal grievances, 
disputes, mediations, and litigation;

· provide advice to management and human resources on a wide 
range of employment issues;

· have good relationship management skills for interacting with 
our clients and external counsel;

· assist with the interpretation of our employment agreements; 
· manage the provision of advice by external legal providers; and
· hold a current New Zealand practising certificate.

We will consider part-time hours for a solicitor with the right 
experience.

If this sounds like you please apply attaching your CV and cover 
letter and apply to:

http://www.ird.govt.nz/aboutir/careers/?id=globalnav

If you have any questions please call Kim McGregor 04 8901932 or 
kim.mcgregor@ird.govt.nz

Please send your CV and covering letter to Elizabeth Valintine, 
HR Administrator at elizabeth.valintine@ah.co.nz

Or phone for a confidential conversation on: 
09 920 9275 | www.anthonyharper.co.nz

Opportunity
We like to think that there is a difference at 
Anthony Harper. A difference made real by 
the people who bring our service to life. We 
call it the Anthony Harper Way.

Solicitor – Property (2–3 years' PQE) 
Auckland

We are looking for a Solicitor with a passion for 
property to join our busy practice team working 
on a wide range of residential and commercial 
property transactions for our national and 
international clients.  

You will thrive in a stimulating and fast-
paced environment, delivering quality results 
under pressure and enjoying the support and 
leadership provided by our team.
See the careers page on our website for further 
details.
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Like any big concept the idea of justice evolves as our society changes. What was normal 5 years’ ago  
may not be acceptable now. 

That’s why, at the Ministry of Justice we’re on a journey to redefine our relationship with New Zealanders.

Junior Lawyer - PAL 1
Public Defence Service, Manukau
Vacancy 27488

• Commitment to ongoing professional development
• Collegial and supportive team environment
• Interesting and diverse range of cases.

Short description

We are seeking a Junior criminal lawyer who has completed 
the Duty Solicitor training and has PAL 1 listing with Legal Aid 
Services. This is a great opportunity to grow your experience 
and advance your legal career within a supportive and 
collegial environment. The Public Defence Service (PDS) has 
a strong commitment to continuing legal education. You will 
be mentored and receive supervision from very experienced 
lawyers.

About the team and the role

The Public Defence Service has a commitment to providing 
independent, high quality legal advice and representation in 
a full range of criminal cases, including providing professional 
leadership of the duty lawyer service.

Reporting to the Deputy Public Defender you will join a 
committed team who play a key role in the delivery of high 
quality legal aid services. You will develop your legal skills and 
gain experience working on a wide range of criminal cases. The 
PDS is committed to ongoing professional development and will 
ensure you receive a high standard training, including attending 
both internal and external training.

Duties

• Provide support to senior and intermediate lawyers
• Legal research and client liaison

• Act as Duty Solicitor 
• Manage a PAL 1 caseload and spend time in court
• Undertake administrative duties 
• Develop and maintain strong relationships with external 

stakeholders 
• Contribute to the PDS team.

Skills and experience - we would like to talk with you if you bring:

• A minimum of 6-12 months experience in criminal law, or other 
experience with the criminal justice sector

• PAL 1 and Duty Solicitor listing
• Superior written and legal research skills, along with strong 

analytical and critical thinking
• An excellent work ethic and standard with the proven ability to 

prioritize work and manage a high workload
• Good people skills
• The drive to succeed in the legal profession
• A sound academic record, - please provide a copy of your 

academic record with this application.

Benefits

• Build the foundation of your legal career within a collegial 
environment

• Commitment to your ongoing professional development
• Exposure to wide variety of cases and clients
• Make a direct contribution in the area of social justice.

To apply, complete the application form, attaching your CV and cover letter. Applications close on Sunday, 24 July 2016.
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SUPPORT ON 0800 800 986 OR VISIT WWW.LEXISNEXIS.CO.NZ

© 2016 LexisNexis NZ Limited. LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., and used under licence.

Lexis Practical Guidance is your everyday tool for finding the right answers 
across a range of legal topics quickly. This intuitive tool provides seamless 
access to handy checklists, up-to-date forms, precedents and current 
awareness, so that you can advise your clients with confidence every time.

You will get the answers you need, faster and easier.  
Giving you back more time to do what matters most.
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A SmartOffice Practical Content solution – fast, easy, trusted.
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