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A Bay of Plenty barrister says lawyers have a 
crucial role to play in the campaign against domestic 
violence, and understanding the causes and effects can 
prove vital.

Megan Leaf is one of the faces of a video project 
coordinated by It’s not OK, a national campaign run 
by the Ministry of Social Development to prevent family 
violence through changing attitudes and behaviour.

Local community campaigns involve a range of people 
as “champions” who speak up about family violence 
issues and who are trained to provide initial support to 
people affected by family violence. Megan is a champion 
in her home town, Te Puke.

Lawyers have crucial role 
against domestic violence
BY CRAIG 

STEPHEN Understanding the triggers
She says while lawyers in New Zealand have a strong 
awareness of protection orders and all the legal elements 
around domestic violence, many don’t understand the 
triggers.

“The thing that blew me away was that I didn’t have 
enough understanding of the reasons why people go 
back to violent relationships and the effects it has on 
children, and the level you have to go to to try to stop it 
reoccurring. I just didn’t understand it and even though 
it doesn’t affect what you do, in terms of getting a pro-
tection order, for example, it does affect how you treat 
the person.

“I haven’t come from a privileged background by any 
means, but I have come from a background with no 
emotional abuse, or domestic violence relationships, 
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PEOPLE IN THE LAW

so I have never had exposure to 
the type of thing that changes you 
into a person that thinks they’re not 
worth it.

“And because I haven’t had that 
experience it was just not on my 
radar and I wouldn’t think the aver-
age New Zealand lawyer going into 
family law has come from a back-
ground where they have gained that 
knowledge. And you can only gain 
that by listening to the perpetrators 
and the victims.”

Positive feedback
Since speaking of her work in the 
video, Megan has had some positive 
feedback, and is part of an event to 
raise the issue this autumn.

“I have had quite a few inquiries 
about what sort of seminars I’d been 
to. I’ve also had some feedback from 
social workers and relationship 
counsellors and colleagues just 
interested in what I’m doing now.”

Megan has been helping to organ-
ise a red carpet event in Te Puke in 
May, in which she hopes to get a 
prominent Judge to talk, and will 
include a showing of an American 
documentary on the effects of 
domestic violence, The Mask You 
Live In.

“We’re trying to get six or seven 
high-profile New Zealand men who 
have male children to come on to a 
panel discussion to talk about how 
to grow good men,” she says.

The Mask You Live In follows boys 
and young men as they struggle 
to stay true to themselves while 
negotiating what it calls America’s 
narrow definition of masculinity.

Other ways
In the It’s not OK video, which can 
been viewed on YouTube, Ms Leaf 
speaks of other ways, above the 
issuing of a protection order, that 
can help vulnerable women, such 
as knowing where to ask for help 
and building supportive networks. 

She says this is a totally foreign concept to lawyers who 
think purely in terms of processes, court proceedings 
and achieving goals.

She says she is often approached through her involve-
ment in squash and netball and at her children’s schools.

Stephanie Edmond, a Senior Advisor on the It’s not 
OK Campaign says lawyers can be at the forefront of 
the campaign to stop domestic violence.

“We want to reach every person in New Zealand, so 
having a lawyer like Megan, who has become actively 
involved as a local champion, and brings a lot of under-
standing to the subject, is a vital tool for the campaign.

“That’s very significant to us because she’s talking 
about being able to do her job better because she now 
understands the topic better. We would love it if more 
lawyers wanted to do that too – every time someone 
increases their understanding of family violence it means 
they are in a position to help other people.

“We would like more lawyers to be involved, and to 
be local champions. If lawyers are living in a community 
where there is a campaign going they can join it. But 
we also run a lot of workshops for different professions 
and groups, and that would be the ideal situation if a 
group of lawyers wanted to understand family violence 
better, or they wanted one of our speakers.” ▪

The It’s not OK Campaign website is www.areyouok.
org.nz and its Facebook page is facebook.com/
ItsNotOK

  Watch the full video featuring Megan Leaf at 
youtu.be/PoGtXHFhbjM

We would 
love it if 
more lawyers 
wanted to 
do that too 
– every time 
someone 
increases their 
understanding 
of family 
violence it 
means they 
are in a 
position to 
help other 
people.
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Building an 
international career
BY KATE  

GEENTY

Expat New Zealander Miriam Cullen has just completed 
a PhD on the relationship between the United Nations and inter-
national criminal justice at the University of Copenhagen. That’s 
not bad going for someone who didn’t finish high school.

Although she was always interested in human rights, it took 
her a while to work out how to build a career around what is 
now her passion. Dr Cullen headed to Australia at the age of 17, 
and worked a variety of jobs before coming to law. “I went to law 
school when I was 22 having completed a useful adult education 
course,” she says.

to Leiden University in The Netherlands 
where she studied international criminal 
law and human rights and ended up assist-
ing defence counsel at the International 
Criminal Tribunal for the former Yugoslavia.

“One of the things I learned there, and 
it was a really great lesson, is that human 
rights apply to everyone. Even people who 
have been accused of really terrible things 
have certain rights that need to be upheld.”

After the Leiden exchange, Dr Cullen 
took up an internship with Australia’s 
permanent mission at the United Nations 
where she negotiated on behalf of Australia 
on the human rights committee. “I was 
very lucky to have an ambassador who 
encouraged and trusted junior people to 
work on negotiating issues of the day. It 
was really incredible. I negotiated around 
20 out of 60-odd human rights resolutions 
at the General Assembly that year.”

Organised crime
At this point she headed back to Melbourne 
to complete her law degree, and ended up 
working with a Melbourne-based academic 
who was working on human trafficking 
research. “I learned so much from her 
about the legal tensions between crimi-
nalising human trafficking and at the same 
time protecting its victims.”

Dr Cullen then sought another intern-
ship, this time with the United Nations 
Office on Drugs and Crime (UNODC). But 
when she arrived to start the internship, 
it turned out there was no room for her 
on the anti-trafficking project. Instead, she 
found herself working on a programme 
on surveillance on organised crime. “I 
worked so very hard on that project that, 

Following her passion has taken her to 
the International Criminal Court in The 
Hague and to the United Nations, and 
into policy work in Australian politics. Dr 
Cullen says the key to her success has been 
applying for everything she’s interested in, 
even if at first glance she doesn’t meet all 
of the criteria.

“What women in particular do, is we 
tend not to apply for something unless 
we have every single one of the key 
selection criteria ticked off. I say apply 
if you’ve got 75% of them. You might 
have other skills they actually want but 
haven’t mentioned.”

New opportunities
Each new experience expanded her net-
work and led to new opportunities. “It’s 
just having a little nous to, very politely and 
very humbly, ask people if they have space 
for you on something. Often they say yes.”

Miriam Cullen studied politics and law 
at Melbourne’s Monash University, which 
has a centre dedicated to human rights, 
gaining first class honours and a scholar-
ship in politics. The scholarship took her 

What women 
in particular 
do, is we tend 
not to apply 
for something 
unless we 
have every 
single one 
of the key 
selection 
criteria 
ticked off. I 
say apply if 
you’ve got 
75% of them. 
You might 
have other 
skills they 
actually want 
but haven’t 
mentioned

◀  Miriam Cullen 

PEOPLE IN THE LAW
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Justice Arnold to retire 
on 12 April
Justice Terence Arnold will retire from the Supreme Court on 
12 April and a final sitting will be held on 7 April. After gaining 
LLM degrees from Victoria University of Wellington and New York 
University, he taught at Victoria and at Canadian universities before 
becoming a partner of Chapman Tripp between 1985 and 1994. He 
became a barrister sole in 1994 and was appointed Queen’s Counsel 
in 1997. He was Solicitor-General from 2000 until his appointment to 
the High Court and Court of Appeal on 19 May 2006. Justice Arnold 
was appointed to the Supreme Court on 11 June 2013.

Judges Rollo and 
Somerville retire
Judges Peter Rollo and Annis Somerville both retired from 
the Tauranga District Court on 10 February in a ceremony at 
Tauranga’s Huria Marae. The couple married in 1998. Judge 
Rollo was sworn in on 14 July 2000 after practising in Dunedin 
and specialising in criminal and civil litigation, including 
family and youth court work. Judge Somerville was sworn 
in on 2 March 2001 after practising in family law and the Youth 
Court. She was President of the Otago District Law Society and 
chaired the Family Law Section from 1998 to 2000.

after the internship finished, they hired 
me as a consultant for the rest of the 
project.” This meant flying to places like 
Vienna and Seoul and chairing meetings 
with prosecutors, judges, the FBI and the 
Royal Canadian Mounted Police.

Describing herself as “someone who has 
never really been sure what I want to do,” 
Miriam tried her hand at foreign affairs 
for a couple of years for the Australian 
government, and gained her Masters 
in International Law at the Australian 
National University.

State government role
Then followed a few years working for the 
New South Wales Government. “I ran some 
big inquiries on same-sex marriage and 
all sorts of other things. That was really 
interesting but I missed the international 
work.”

To fill that gap, she started volunteering 
with the Australian Red Cross, where she 
taught international humanitarian law. 
“I discovered I really love teaching. I just 
loved it, it was so much fun and it was 
great to share what I’d learned – things 
such as the law of armed conflict, why it’s 
important and how it works.”

Dr Cullen decided to combine her love 
of research and teaching by doing a PhD. 
“I started inquiring about where I could 
go to really investigate my area of interest. 
The University of Copenhagen’s Centre for 
International Law and Justice has not only 
a fine reputation in international law, they 
were advertising a PhD position to teach 
and to examine the relationship between 
the UN Security Council and international 
criminal law. I thought, well this is kismet. 
I applied and was lucky enough to get in.”

Miriam has managed to combine 
research for her PhD with consulting 
work, including six months as a visiting 
professional at the Office of the Prosecutor 
at the International Criminal Court.

She hopes to do more of the same now 
she has completed her PhD. “My dream 
is to do a mixture of everything, do a bit 
of consulting work, a bit of research and 
a bit of teaching. The only problem with 
that path is it doesn’t necessarily bring 
stability, but it certainly keeps life very 
interesting.” ▪

PEOPLE IN THE LAW
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Justice Wild 
retires
Justice John Wild has retired from the 
Court of Appeal. His final sitting was held 
on 17 March. Justice Wild graduated from 
Victoria University of Wellington in 1968 
and was awarded the Timothy Cleary 
Memorial Prize in 1969. After working at 
Bell Gully he became a barrister sole in 
1976 and was appointed Queen’s Counsel 
in 1993. He was one of the original author 
team of the leading procedure text 
McGechan on Procedure. Justice Wild 
was appointed to the High Court bench in 
September 1998 and to the Court of Appeal 
on 2 February 2011.

Anthony Harper 
partner
Sylvia Cheah, in the 
property and cross 
border investments 
team, has been pro-
moted to the part-
nership. Sylvia joined 
Anthony Harper in 2010 
and has over 26 years’ 
professional experience. She specialises 
in property and cross border investments 
and speaks English, Mandarin, Bahasa 
Malaysia and Taiwanese. 

Lawyer appointed 
to rugby appeals 
committee 
New  Z e a l a n d  L aw 
Society  Vice-Pres i-
dent (North Island) 
Tiana Epati has been 
appointed a member 
of  the Poverty Bay 
Rugby Football Union 
Appeals Committee. Ms 
Epati, who is a partner with Gisborne 
law firm Rishworth Wall & Mathieson, 
replaces lawyer Doug Rishworth on the 
committee.

Julie Maxton 
joins Bankside 
Chambers
Julie Maxton has joined 
Auckland’s Bankside 
Chambers as an associ-
ate member. Dr Maxton’s 
academic career saw 
her on the academic 
staff of the University 
of Canterbury and the 
University of Auckland, where she was 
appointed a Professor of Law in 1993 and 

was Dean of the Faculty of Law between 
2000 and 2005. From 2006 to 2011 Dr 
Maxton was Registrar of the University 
of Oxford and also a Fellow of University 
College, Oxford. She was appointed 
Executive Director of the Royal Society 
in 2011.

Fiona Carney joins 
Simpson Grierson
Fiona Carney has joined 
Simpson Grierson as a 
senior consultant in its 
health and safety advi-
sory business. She has 
over 20 years’ experience 
in the health and safety 
sector in New Zealand 
and the United Kingdom, after beginning 
her career in the explosives industry. She 
has worked in health and safety roles for 
Greater Manchester Police, Goodman 
Fielder and Chorus.

Recognised industry 
experts. Serving legal 
documents for over 
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Country Managing Partner of DLA Piper 
and specialises in corporate, commercial 
and insolvency law. He and his team 
have provided pro bono legal advice to 
the Foundation since its inception, and 
he has been a trustee of the Starship 
Foundation Board for four years.

Nathan Lines joins 
Cuningham Taylor 
partnership
C h r i s t c h u r c h  f i r m 
Cu n i n g h a m  Tayl o r 
has announced that 
Nathan Lines has been 
appointed a partner. 
Nathan advises clients 
on a broad range of legal 
issues and specialises in 
property, finance, commercial and busi-
ness law, and trust and estate planning. 
He returned to Cuningham Taylor in 2013 
after a period working for the Financial 
Services Authority in London.

Shieff Angland 
Senior Associate
Auckland firm Shieff 
Angland has appointed 
Shan Langston as Senior 
Associate. Shan is a 
member of the firm’s liti-
gation team, specialising 
in commercial litigation. 
Her experience includes 

Kent Perry rejoins 
Heaney & Partners
Kent Perry has rejoined 
Auckland firm Heaney & 
Partners as an Associate. 
Kent was admitted in 
August 2009 and began 
his career working in a 
boutique insurance lit-
igation practice before 
joining the predecessor firm to Heaney 
& Partners in 2010. He moved to London 
in 2012 and has returned after spending 
several years working overseas in the 
insurance industry.

ILO Client Choice 
Awards 2017 NZ 
winners
Seven New Zealand lawyers won awards in 
New Zealand categories in the International 
Law Office (ILO) Client Choice Awards 
2017. Nominations for the awards may 
only be made by in-house counsel, with 
the winners chosen through client and 
other feedback and research. The 2017 New 
Zealand winners were: Banking – Katie 
Carson (Kensington Swan), Construction 
– Sarah Sinclair (Minter Ellison Rudd 
Watts), General Corporate – David Hoare 
(Russell McVeagh), IP: Patents – Greg 
Lynch (Catalyst Intellectual Property), IP: 
Trademarks – Christopher Young (Minter 
Ellison Rudd Watts), Litigation – Sarah 
Armstrong (Russell McVeagh), M&A – Josh 
Blackmore (Chapman Tripp).

Burley Attwood 
Law Senior 
Associates
Tauranga firm Burley Attwood Law has 
promoted two lawyers to Senior Associate.

Tom Castle specialises in civil, employ-
ment and criminal litigation. He was admit-
ted to the bar in 2007 and began his legal 

career in Whanganui in 
2009 before moving to 
Bay of Plenty in 2011. He 
has been with Burley 
Attwood Law since 
March 2014. He has a 
broad range of experi-
ence across civil and 
general commercial liti-
gation, criminal defence 
and employment.

Holly Hawkins has 
specialised in family 
law since her admis-
sion in 2011. She joined 
Burley Attwood Law in 
2016 after practising at 
a well-established firm in Whakatane 
for several years. She is a Lead Provider 
for family legal aid and the family Legal 
Advice Service, a member of the Family 
Law Section and a committee member of 
the NZLS Waikato Bay of Plenty Women 
in Law Association.

Lawyer chairs 
Starship 
Foundation
Auckland lawyer Martin 
Wiseman  has been 
appointed Chair of the 
Starship Foundation. 
The Foundation is a 
social profit organisa-
tion that raises around 
$10 million a year to assist Starship Child 
Health. Mr Wiseman is New Zealand 
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assisting clients in disputes relating to tor-
tious and contractual claims, competition 
law, media law and intellectual property. 
Shan has appeared as counsel in the 
District Court and High Court and junior 
counsel in the Court of Appeal.

Auckland 
University Law 
School Doctoral 
Fellow
Doctoral  candidate 
Sophie Henderson has 
been announced as the 
University of Auckland’s 
Faculty of Law Doctoral 
Fellow for 2017. Ms 
Henderson, 24, is from 
the United Kingdom 
and has a Bachelor of Laws and Masters 
of Criminal Law with Distinction from the 
University of Leeds. Her doctoral thesis will 
examine the legal rights and protections in 
place for female migrant domestic workers 
from the Philippines and Sri Lanka.

New Partner at 
Hesketh Henry
Transport and trade specialist Simon 
Cartwright has re-joined the Hesketh 
Henry partnership after 16 years working 
in London and Dubai. He was previously 
a partner in the international law firm 
Holman Fenwick Willan, leading its 

shipping and commod-
ities team in the Middle 
East. Mr Cartwright is 
qualified in New Zealand 
and England and has 
extensive international 
experience advising on 
shipping and commod-
ities contracts and han-
dling related disputes.

Simpson Grierson 
appointments
Simpson Grierson has appointed five senior 
associates and a senior litigation adviser.

Dominic Toomey has 
been promoted to senior 
associate as a member 
of the Auckland trans-
actional banking and 
finance group. Dominic’s 
practice focuses on prop-
erty financing and lever-
aged transactions. He also has specialist 
knowledge in complex receivables financing 
and development funding.

Kate Strevens has 
joined the firm as a 
senior associate in the 
Auckland corporate and 
commercial group. She 
has over 15 years’ experi-
ence working in law firms 
and financial institutions 
in London, Hong Kong, Singapore and New 
Zealand. Kate’s specialities include advising 
on private equity transactions, mergers, take-
overs, acquisitions, funds management, joint 

ventures and corporate governance.
To m  H e a rd  h a s 

joined the firm as a 
senior associate in the 
Auckland corporate 
and commercial group. 
Tom has over 10 years’ 
experience working for 
firms in New Zealand, 
Ireland and the Middle East advising on 
corporate law. He specialises in mergers 
and acquisitions, joint ventures, capital 
markets, corporate structuring, infrastruc-
ture projects and commercial contracts.

Nina Blomfield returns 
to the firm as a senior 
associate in the Auckland 
commercial litigation 
group. She has worked in 
litigation roles at Herbert 
Smith and Barlow Lyde & 
Gilbert in London, and has 
experience in resolving complex commercial 
disputes. Nina has particular expertise in 
matters involving commercial property, 
regulatory issues and the energy sector.

Me re d i t h  We b b 
returns to the firm as a 
senior litigation adviser 
in the Wellington com-
mercial litigation group. 
She spent seven years at 
the Government Legal 
Department in the UK 
where she was instructed by government 
clients in judicial reviews and statutory 
appeals. Meredith is an experienced liti-
gator with particular expertise in public 
and administrative law.

Genevieve Cox rejoins 
the firm as a senior asso-
ciate in the construction 
team. She spent over six 
years at UK construction 
law firm Masons before 
returning to New Zealand 
where she undertook 
in-house roles at NIWA and Fisher & Paykel 
Heathcare. Genevieve has expertise in PPP 
and infrastructure projects, consultancy 
services agreements, commercial contracts 
and regulatory and governance issues 
relevant to government agencies.

Grant Allan llb
MEDIATOR (LEADR Advanced Panel)

WWW.GRANTALLAN.CO.NZ

· Over 500 lawyer referred mediations
· No charge for travel costs or time to 
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Simon Cartwright
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has a particular interest in trade unions and 
employment discrimination cases.

Morris Legal 
launched
Sally Morris has founded 
Auckland boutique 
litigation firm Morris 
Legal. She is admitted as 
a barrister and solicitor 
in New Zealand, New 
South Wales and New 
York and has a master 
of laws degree from Columbia University, 
New York. Sally specialises in relationship 
property, trust and estate disputes.

Georgia Angus has 
joined Morris Legal as a 
Senior Solicitor. Georgia 
has a MusB and LLB from 
the University of Otago 
and began her career at 
Russell McVeagh. Her 
experience includes 
advising private clients, charities and 
international and local trustee companies 
on complex trust, estate and relationship 
property disputes.

Clare Sinnott 
Minter Ellison 
Rudd Watts 
Special Counsel
Clare Sinnott has joined Minter Ellison 
Rudd Watts as a Special Counsel and will 
be based in the Wellington office. Clare has 
expertise across the range of environmen-
tal work, from obtaining and managing 
designations, consents and other author-
isations for infrastructure, commercial 
and industrial clients to advising on the 
environmental aspects of international 
financing arrangements.

Camilla Belich 
joins Bartlett Law
Camilla Belich joined 
Wellington boutique 
employment law firm 
Bartlett Law as a Senior 
Associate in January 
2 0 1 7.  C a m i l l a  h a s 
returned to New Zealand 
after several years work-
ing as an employment lawyer in London. 
This included acting as instructing solicitor 
in the European Union Court of Justice. She 

PEOPLE IN THE LAW

Two Mackenzie 
Elvin lawyers 
promoted
Tauranga firm Mackenzie Elvin has pro-
moted two of its lawyers to Associates.

Clare Murphy specialises in family 
law. She graduated at Otago University 
and worked at a Wellington firm before 
joining Mackenzie Elvin in 2014. Clare 
represents clients in court on a regular 
basis and her areas of expertise include 
relationship property and its interface with 
family trusts, estates, care of children and 
domestic violence matters, spousal main-
tenance and child support.

Tom Elvin graduated 
from Otago University 
and worked for a number 
of years in central 
Auckland where he spe-
cialised in commercial 
property, construction 
and general property 
law. He also undertook an internship 
in Cambodia for a short time. Tom is a 
member of the Property Law Council and 
Property Law Section and his areas of 
expertise include business and property 
acquisitions and disposition, commercial 
leasing, construction contracts and busi-
ness start-ups.
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Sometime in a few months, New 
Zealand’s legal profession will 
have more women than men. In 
mid-March, there were just 205 
more men in our 12,800-member 
profession.

We will duly mark what is really 
an interesting milestone. It has been 
coming since 1993 when the number 
of women being admitted to the bar 
passed the number of men for the first 
time. The real milestone for celebra-
tion will be when there is equality in 
leadership of the profession. This is 
still some distance away. It will come 
when men and women are equally 
represented in the partnerships, the 
directorships, among the Queen’s 
Counsel, and in in-house leadership.

There is an interesting letter in 
this issue of LawTalk, from Lady 
Deborah Chambers QC (page 21). 
Lady Deborah finds it extraordinary 

NZLS ACTIVITIES

The Law Society is going to 
continue to take action on the 
leadership gender imbalance

The New Zealand Law Society is actively encouraging 
all lawyers to examine their unconscious biases. Two 
weeks ago we provided a free 90-minute training session 
for lawyers on this. It was very pleasing that over 1,000 
lawyers participated. We have decided to require all 
lawyers who want to be able to qualify to practise on 
their own to complete the training – and this is needed 
to become law firm partners or directors. We are also 
investigating how it can be embedded in law degrees.

Alongside the unconscious bias training and resources, 
the Law Society is developing a range of practical initia-
tives to address the disproportionate number of women 
in leadership positions. You will hear more about these.

We are part of a great profession. It is a profession 
whose leaders should attain their position through 
ability and aptitude for the role, not because they are 
male or female. ▪

Kathryn Beck, President, New Zealand Law Society.

that there is not an equal gender balance of women 
making partner in our largest law firms. The data which 
is provided in response notes that, while women make 
up over 48% of all law firm lawyers, they are just 28% of 
partners and directors. And they are just 18% of Queen’s 
Counsel.

There is evidence of change, however. Over the past 
four years the number of women who are partners or 
directors has grown by 31% while the number of men has 
dropped by 2%. Things are improving, but they are not 
improving quickly enough. The New Zealand Law Society 
has embarked on a plan for moving faster towards equality.

One strand of this is to roll out and promote train-
ing on unconscious bias in the workplace. Subtle and 
unconscious forms of discrimination are far more 
prevalent than overt forms. There is a lot of research 
which has shown people can be consciously commit-
ted to egalitarianism and deliberately work to behave 
without prejudice, yet still possess hidden preferences 
and stereotypes.

Over the past 
four years the 
number of 
women who 
are partners 
or directors 
has grown by 
31% while the 
number of men 
has dropped 
by 2%. Things 
are improving, 
but they are 
not improving 
quickly enough. 
The New 
Zealand Law 
Society has 
embarked on a 
plan for moving 
faster towards 
equality.
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Legal Executive Diploma 2016 Examinations: Prize Winners

Subject Prize Winner Teaching Institute

Top graduating student Eleanor Howell Open Polytechnic

Introduction to Legal System Elizabeth Hogbin Open Polytechnic

Introduction to Law Office Practice Kwan Yung Podjursky Open Polytechnic

Property Law and Practice Sophia Esther Burton Open Polytechnic

Business Law and Practice Geniveve Kent Toi Ohomai

Courtney McHugh Open Polytechnic

Estates Law and Practice Catherine Ruth Thompson Toi Ohomai

Genevive Kent Toi Ohomai

Litigation Law and Practice Eleanor Howell Open Polytechnic

Eleanor Howell has won the prize for the top 
graduating student in the 2016 Legal Executive Diploma 
examinations conducted by the New Zealand Law Society.

The examinations were held at 23 New Zealand venues 
as well as 14 overseas venues in late October 2016, with 
879 candidates sitting 1,111 examinations covering the 
six subjects which make up the Diploma.

As a result of the examinations, and once the appeals 
period has concluded, 125 students will graduate and 
receive their diplomas at ceremonies organised by the 
local branches of the Law Society.

Each year the students who gained the highest mark 
nationally in each of the six subjects are awarded a $150 
prize by the Law Society. This year there were two papers 
with two prize winners.

Two NZLS CLE Ltd 
webinars available 
for free viewing

Over 1,000 lawyers participated at each of two 
NZLS CLE Ltd webinars which were broadcast during 
February. The CPD “Reflective Practice” webinar uses 
practitioner examples to guide participants through how 
to get the most value from creating personal learning 
goals, and implementing the skills of reflective practice 
in their work. The webinar “Unconscious Bias in the 
Workplace” is designed to give an understanding of 
unconscious bias and how it is an inevitable human 
condition, with practical suggestions and recommenda-
tions on uncovering unconscious bias in the workplace. 
Both webinars run for 90 minutes.

Draft Guideline 
problems remain 
unaddressed

Concerns raised by the Law Society in a submission 
on the first version of the draft Guidelines on Children 
or Minors in the Refugee Status Process have not been 
addressed, NZLS says in comments to Immigration 
New Zealand’s Refugee Status Branch on further 
revisions to the draft Guidelines. It says it is apparent 
from the feedback summary on the earlier draft that 
its concerns are shared by other stakeholders. The Law 
Society says the draft should be amended to better 
reflect the Conventions and Guidelines referred to as 
sources informing the guidelines, and should include 
more detailed best practice guidance for RSB officers on 
determining the claims of children and minors.

NZLS ACTIVITIES

Winners of 2016 NZLS Legal 
Executive Diploma prizes
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Law Society reaches 
understanding on 
FATCA application

The Law Society has reached an understanding 
with the Department of Inland Revenue after ongoing 
discussions with the department and NZ Bankers’ 
Association over application of FATCA to lawyers’ trust 
accounts. This applies where a law firm has elected to 
be a non-financial foreign entity (NFFE) and is an active 
NFFE. The trigger date for the obtaining of self-certifi-
cation from clients is the date on which the firm elects 
to be an NFFE. Details of the understanding have been 
sent to all trust account supervisors.

FLS Lawyer for 
Child Forum

The Family Law Section held a Lawyer for Child 
forum in Dunedin on 27 March. The forum featured pres-
entations by Judges Antony Mahon, Emma Smith, Allan 
Cooke and Judith Sligo. Topics covered included special 
guardianship, litigation guardianship, the obligation to 
promote the welfare and best interests of the child, lawyer 
for child reports, and the dynamic, complex and diverse 
living and care arrangements of young New Zealanders.

Comprehensive Unit 
Titles Act review 
needed

A more comprehensive review of the Unit Titles 
Act 2010, rather than piecemeal reform, is needed, the New 
Zealand Law Society has told the Ministry of Business, 
Innovation & Employment (MBIE) Unit Titles Act Review.

Commenting on the MBIE discussion document, NZLS 
says it supports many of the proposals. If adopted they 
are intended to facilitate a robust and fit-for-purpose reg-
ulatory regime, it says. However, only a targeted review 
has been undertaken and the document addresses only 
a limited number of the issues highlighted in the stake-
holder report provided to the Minister.

The Law Society says it considers there are further 
issues in the Act and Unit Titles Regulations that need 
to be addressed, and appends an indicative list of 10 
Unit Titles regime problems that remain unaddressed.

Complete redrafting 
of CYPF Act needed, 
Law Society says

The Children, Young Persons, and Their Families 
(Oranga Tamariki) Legislation Bill makes a fundamental 
philosophical change from “minimum intervention” by 
the state in the lives of vulnerable children and young 
people to one of “early intervention” to improve the 
long-term outcomes for children and young people and 
to reflect the government’s objectives for a “child-cen-
tred” care and protection system. Such a fundamental 
shift requires a complete redrafting of the Children, 
Young Persons, and Their Families Act 1989 to ensure a 
clear process for early intervention and to ensure the 
government’s objectives are achieved, the Law Society 
has told the Social Services select committee.

In a submission presented to the committee, the Law 
Society said the bill makes a range of complex amendments 
to the 1989 Act that will inevitably create difficulties, as the 
philosophy of the Act and the bill are inconsistent in many 
respects. It said the bill contains many terms and phrases 
which are new and do not have clear definitions, creating 
internal inconsistencies. The terms “iwi” and “hapu” appear 
to have been removed from many of the principles, which 
is concerning given the over-representation of Māori 
children and young persons in the care and protection 
and youth justice systems. NZLS also said much of the 
detail has been left to be addressed by regulations, and 
this detail will be key to ensuring the ministry is able to 
carry out its statutory functions as efficiently as possible.

Canterbury Lawyers 
for Child meet

The NZLS Canterbury-Westland branch Family 
Law Committee held a meeting for Lawyers for Child/
Counsel for Child on 10 March. The focus of the meeting 
was to discuss the role of Lawyer for Child/Counsel 
for Child, supervision and to look at suggestions for 
supporting and providing educational opportunities.
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NZLS ACTIVITIES

Wellington 
Library back
The NZLS Wellington Library has moved back into 
part of its premises in the Wellington High Court. 
Evacuation of the library was required following the 
14 November earthquake, which resulted in damage to 
both books and premises. Most of the books and law 
reports will remain in storage until repairs are finished 
to some of the library.

Family lawyer 
pairing scheme

The NZLS Canterbury-Westland branch Family 
Law Committee has established a programme aimed at 
educating family lawyers who are new to the profession 
by providing one-on-one training with senior lawyers. 
Each participating new lawyer will be paired with a senior 
lawyer to observe a court fixture. The scheme has the 
backing of the Family Court and is also eligible for CPD 
points for both the observing lawyer and senior lawyer.

Youth Advocate 
categorisation input

A Youth Advocate representing a young person 
should be able to demonstrate the same level of compe-
tence as a lawyer representing an adult client on legal aid 
faced with the same charge, NZLS says. It has responded 
to a request from Judge Fitzgerald for feedback on the 
categories of work Youth Advocates are approved to 
accept in terms of the Criminal Procedure Act 2011. In 
its comments it said that as well as demonstrating com-
petence in the practice of criminal law, it is important 
that a Youth Advocate can demonstrate knowledge of 
care and protection issues as they apply to youth justice 
procedures, given the prevalence of young people with 
care and protection issues in the youth justice system.

NZLS branch 
managers meet

The managers of the Law Society’s 13 branches 
meet in Wellington at the Law Society’s national office 
annually to receive training and advice in regulatory and 
other developments. The meeting is also an excellent 
opportunity for discussion and sharing of experiences 
on delivery of the wide range of services provided by 
the Law Society. This year’s meeting was over two days 
from 27-28 February.

Scope to improve 
draft guidance for 
AEOI

NZLS has welcomed the release by Inland Revenue 
of Draft Guidance on the Automatic Exchange of Information. 
It says while the draft is comprehensive, clear in mean-
ing and practical in application on a number of fronts, 
there is scope to improve some aspects. In comments 
on the draft, the Law Society recommends changes in 
a number of areas. The first relates to validating new 
self-certifications in new account due diligence. In new 
entity account due diligence it addresses identifying 
whether the entity is a Reportable Person, and identify-
ing whether the entity has any controlling persons that 
are Reportable Persons. Other matters where changes 
are suggested include in treating a new account as a 
pre-existing account and solicitors’ trust accounts.

Powers of Attorney 
brochure revised

With the changes to the requirements for 
Enduring Powers of Attorney which came into force on 
16 March, NZLS has completely revised the popular Law 
Awareness brochure Powers of Attorney. The content has 
been rewritten and reorganised by experienced trusts 
and estate lawyer Chris Kelly to produce an up-to-date 
plain English guide. The booklet gives a step-by-step 
explanation of EPAs, what they are, why they are needed, 
and all the other considerations required. The focus of 
the Law Awareness series is to provide basic information 
which can be supplemented by a visit to a lawyer. The 
booklets are also available online as free downloadable 
PDFs in the News & Communications/Guides to the Law 
section of the NZLS website.

N Z L S  A C T I V I T I E S
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Submission/Comments To Date
AML/CFT Phase 2, supplementary Ministry of Justice 17 Feb 2017
Youth Advocate Appointment & Review procedures Youth Court (Judge Walker) 27 Feb 2017
Mental Health Act and Human Rights: A discussion 
document

Ministry of Health 28 Feb 2017

Unit Titles Act 2010 review - consultation MBIE 2 Mar 2017
AEOI - draft guidance consultation Inland Revenue 2 Mar 2017
Revised draft Guidelines on children or 
minors in the refugee status

Refugee Status Branch 3 Mar 2017

Children, Young Persons, and Their Famlies (Oranga 
Tamariki) Legislation Bill

Social Services Committee 3 Mar 2017

Customs and Excise Bill
Foreign Affairs, Defence and 
Trade Committee

9 Mar 2017

Youth Advocate categorisations Judge Fitzgerald, Youth Court

Recent New Zealand Law Society submissions
 All Law Society submissions can be accessed on the Law Society website 
at News & Communications ▶ Law reform submissions.

NZLS has further 
concerns over 
AML/CFT Phase 2 
Exposure Draft Bill

In a supplementary submission to the Ministry of 
Justice on the AML/CFT Phase 2 exposure draft bill, the 
Law Society says it has identified some further concerns 
additional to those identified in its main submission. 
The main submission pointed to a number of issues, 
and stated that application of Phase 2 to lawyers on 1 
January 2018 was much too soon.

The supplementary submission is concerned at the 
broad definition of “designated non-financial business or 
profession” in the exposure draft insofar as it applies to 
lawyers. NZLS says there is a strong case for exempting 
lawyers who are employees of law firms or non-lawyer 
entities. It says staff lawyers are under the direction 
and supervision of their employer and it would seem 
inappropriate to impose directly on them the obligations 
contained in the Act.

Changes to 
modernised 
border legislation 
recommended

The Law Society has presented a submission on 
the Customs and Excise Bill to the Foreign Affairs, 
Defence and Trade select committee, urging that further 
protections are included in the legislation.

The bill updates New Zealand’s border legislation to 
take account of technological, trade and security changes 
over the past two decades. NZLS says that, as it stands, 
the bill would allow any government agency to directly 
access Customs’ databases for many different purposes. 
It has proposed stricter safeguards to ensure personal 
privacy.

While accepting that searches of electronic devices 
at the border are often appropriate, the Law Society 
submission says controls are needed to ensure that 
irrelevant material is not kept, used and disclosed to 
others.

N Z L S  A C T I V I T I E S
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New Zealand Law 
Society Criticism 
Misplaced
I refer to the statement made by the 
New Zealand Law Society (NZLS) Rule of 
Law Committee Convenor Austin Forbes 
QC on the Amnesty International report on 
Fiji dated 7 December 2016 and published 
in the February issue of LawTalk.

It is disappointing that, once again, the 
NZLS uncritically accepts at face value a 
report that has been described as biased, 
factually flawed, lacking in intellectual 
integrity and failing to reflect the true 
position in Fiji or the great strides that 
Fiji has made as a nation to deal with the 
issue of torture in Fiji.

For example, Fiji has begun implement-
ing a “first hour” pilot scheme to provide 
all arrested persons with access to a legal 
aid lawyer within the first hour of arrest. 
As a corollary to this, all caution interviews 
are being recorded digitally and it is hoped 
this scheme will be in place throughout the 
country by the end of the year.

The government and institutions 
continue to hold perpetrators of human 
rights abuses to account. There have been 
convictions and lengthy sentences handed 
down by the courts to police and military 
officers accused of torture, most recently in 
the Soko trial in 2016. Other trials involving 
police and military personnel are sched-
uled for later this year.

In March last year, Fiji ratified the United 
Nations Convention Against Torture and 
the Fijian government, including the police, 
have been vocal in denouncing torture. The 
Commissioner of Police has publicly stated 
that there is a policy of zero tolerance in 
the Police for acts of violence and torture.

This progress was glossed over or ignored 
in the Amnesty report.

It is difficult to take seriously the NZLS’s 
desire to promote the rule of law when 
they confine themselves to trite and pat-
ronising disapprovals by media statement. 
Not only has the NZLS repeatedly declined 

invitations to come to Fiji and see for itself 
the state of the rule of law but it was only 
recently that the NZLS lifted its censorship 
rule and allowed the Fijian Office of the 
Director of Public Prosecutions to advertise 
law positions in Fiji.

Instead of providing unconditional 
“backing” of flawed reports, the NZLS 
might wish to ask itself what it has done 
over the past decade to constructively 
promote and assist the development of 
the rule of law in Fiji. But then, that would 
require some real commitment.

Yours faithfully,
Christopher T Pryde
Director of Public Prosecutions
Republic of Fiji

Austin Forbes QC, convenor 
of the New Zealand Law 
Society’s Rule of Committee 
replies:
The New Zealand Law Society stands by 
the statement on Amnesty International’s 
report, Beating Justice: How Fiji’s security 
forces get away with torture, in the February 
issue of LawTalk. Amnesty International 
has also confirmed that it fully stands by 
its report. It has also advised that “rel-
atives of victims of torture in Fiji have 
taken heart from their report” and that 
“it has not heard anything from the Fiji 
Government to contradict that members of 
Fiji’s security forces who are implicated in 
cases of torture and other ill treatment are 
still protected by entrenched immunities 
for actions between 2006 and 2014”.

The Law Society often relies on reports 
from international bodies which it regards 
as reputable and reliable. Amnesty 
International is certainly in that cate-
gory. It has some seven million members 
throughout the world and has previously 
been awarded the Nobel Peace Prize for its 
campaign against torture and the United 
Nations Prize in the Field of Human Rights. 
It has a peerless international standing in 
the campaign against human rights abuses.

Amnesty International also says that it 
tried to speak with Mr Pryde both before 
and after the issue of their report but he 

turned them down. Amnesty International 
says that “the door is always open for him 
or other Fijian officials who wish to discuss 
how that country can put an end to torture 
and other human rights violations”.

The Law Society has also had confirma-
tion of violations of human rights from 
other sources in Fiji, including reports from 
the press and individuals. It notes that a 
recent press report in Fiji indicates that 
a South African law professor, Professor 
David Mason, has been in Fiji to assist 
with the introduction of the “First Hour 
Procedure”, the aims of which include the 
right of suspects who are to be interrogated 
by the Police to legal representation and 
to ensure that people do not get tortured 
or beaten by Police during the interview 
process.

On a more positive side, the Fiji Presi-
dent, in his opening address to the 2015 
Attorney-General’s conference, confirmed 
Fiji’s future commitment to its constitu-
tion and recently restored parliamentary 
democracy. The President referred in par-
ticular to the important role Fiji’s lawyers 
would play in this regard, the need for 
the protection of minority rights, that the 
power of the State is limited by the law and 
that all Fijians should have equal rights 
under the law.

As Mr Pryde in his letter has also 
noted, Fiji has ratified the United Nations 
Convention Against Torture (UNCAT). The 
Law Society welcomed this in a statement 
issued in December 2015. As well, Fiji’s 
Ambassador to the United Nations has 
also recently said that Fiji’s constitution 
guarantees International Covenant on Civil 
and Political Rights and European Human 
Rights protection to persons in custody 
in Fiji.

The Amnesty International report also 
referred to Fiji’s adoption of UNCAT and 
to other steps that the Fijian authorities 
have taken in this regard but says “more 
remains to be done”. Professor Mason has 
also recently been reported as saying that 
Fiji is, in fact, spending more on legal aid 
per capita than any other country in the 
world.

L E T T E R S  T O  T H E  E D I T O R
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Not so hidden 
figures
Thank you for your February 2017 
issue, which was full of great articles 
including some relating to women and 
the law. How ironic that in the same issue 
Russell McVeagh announced four new 
partners, only one of whom is a woman. 
Bell Gully has also announced effective, as 
at 1 January 2017, five new partners, only 
one of whom was a woman.

I find it extraordinary that in 2017 there 
is not an equal gender balance of people 
making partners in these large firms who 
employ such a large number of women 
graduates. I do not think it is acceptable 
for a large firm to be creating five partners, 
only one of whom is a woman, in 2017. 
It is also ironic given the comments of 
the pre-eminent people in your article on 
women in law about changes needed for 
women in law in 2017. Bell Gully, according 
to its website, has seven women partners 
and some 37 male partners.

Of course, there are plenty of women 
battling away below the partnership level 

with titles such as “special counsel” and 
other feel good labels to try and keep them 
plugging away, but do not try and fool us 
with some sop about that being full and 
equal recognition.

At least Russell McVeagh is definitely 
looking more modern with 10 women 
partners and 25 male partners, but they too 
are still a work in progress and only limited 
progress will be made if they continue to 
make women partners at this rate.

The numbers speak for themselves 
given the number of women graduates. 
It is simply impossible to believe that the 
women are less skilled than their male 
colleagues.

Lady Deborah Chambers QC

LawTalk Managing Editor 
Geoff Adlam replies:
New Zealand Law Society information 
shows that at 1 February 2017, 27.8% of the 
partners and directors in law firms with 
more than one lawyer were women. This 
compares to 22.3% at 1 February 2013. While 
there is always a story behind statistics, the 
bald figures show that between 1 February 
2013 and 1 February 2017 in law firms with 

Women in New Zealand Law firms
Number of lawyers holding practising certificates (PC), and number of partners 
or directors per firm, grouped by the number of partners or directors (P/D), 
for firms with greater than one partner or director.

As at 1 February 2017

Firm size Firms All PC All P/D Women PC Women P/D
20+ P/D 14 1805 479 933 (51.7%) 121 (25.3%)
10–19 P/D 17 602 231 296 (49.2%) 63 (27.3%)
4–9 P/D 147 1855 782 840 (45.3%) 194 (24.8%)
1–3 P/D 775 2883 1282 1373 (47.6%) 392 (30.6%)
Total 953 7145 2774 3442 (48.2%) 770 (27.8%)

As at 1 February 2013

Firm size Firms All PC All P/D Women PC Women P/D
20+ P/D 10 1673 405 812 (48.5%) 81 (20.0%)
10–19 P/D 18 633 237 283 (44.7%) 45 (19.0%)
4–9 P/D 143 1665 765 677 (40.7%) 144 (18.8%)
1–3 P/D 734 2630 1229 1150 (43.7%) 317 (25.8%)
Total 905 6601 2636 2922 (44.3%) 587 (22.3%)

The proof is in the 
pudding
It’s good to see this positivity by the 
Ministry of Justice and all the politicians 
about the modernisation of the court system. 
But to me the proof is in the pudding.

As a user of the court system, things 
didn’t change one jot on 1 March 2017. I’m 
still filing paper documents, and paying 
filing fees by cheque. The courts are still 
losing documents from time to time when 
they don’t end up in the box they ought 
to. Plus it’s still basically impossible to get 
anyone on the phone when you actually 
need to talk to someone about something 
important.

So skite about your “modernisation” 
when we have a complete digital platform 
to file and see filed documents online. 
Skite about your “modernisation” when 
the courts accept direct bank payments 
or issue accounts for filing fees. And skite 
about “modernisation” when the stun-
ningly simple concept of having a direct 
dial phone number for key people has been 
re-introduced.

Until then, there is still a lot of work 
to do. Right now, things are as they were 
when I was a filing clerk in 1990…

Julian Long
Barrister, Shortland Chambers, Auckland

more than one lawyer:
• There was a 17.8% growth in the number 

of women holding practising certificates, 
compared to a 0.7% growth in the 
number of men.

• There was a 31.2% growth in the number 
of female partners/directors, but a 2.2% fall 
in the number of male partners/directors.

At the same time, the data also shows that 
just over one quarter of all partners and 
directors are women, while almost half 
of the lawyers in law firms are female. 
And in law firms with over 20 partners/
directors, over half – 51.7% – of all lawyers 
are women; but women make up just 25.3% 
of partners/directors.
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On 13 March 2017 the Ministry of Justice intro-
duced the Anti-Money Laundering and Countering 
Financing of Terrorism Amendment Bill to Parliament 
This is the next step in the introduction of the Phase 
2 anti-money laundering and countering financing of 
terrorism (AML/CFT) reforms, which will extend the 
ambit of the AML/CFT Act 2009 to lawyers, as well as 
a number of other entities such as accountants, real 
estate agents and high value goods dealers.

Of the Phase 2 entities to be captured, it is proposed 
that lawyers will be the first cab off the rank, with AML/
CFT obligations taking effect no later than 1 July 2018.

This article sets out key compliance obligations and 
outlines some practical considerations relevant to the 
implementation of those obligations.

Legal services captured
It is proposed that lawyers will be captured as a “des-
ignated non-financial business or profession” if they 
carry out specific activities. These include:
• providing various trust and company services (acting 

as a formation agent or nominee director/shareholder, 
providing a registered office/business/correspondence 
address for clients),

• conveyancing activities, including engaging or giving 
instructions on transactions for any persons in relation 
to buying or selling of real estate or businesses,

• managing or arranging client funds, accounts, secu-
rities, or other assets,

• engaging in or giving instructions in relation to 
transactions for customers related to creating, oper-
ating, and managing legal persons and other legal 
arrangements.

These specified activities are broadly framed and poten-
tially capture a wide range of activities. As a threshold 
issue, lawyers will need to assess the different areas 
of their practice to determine if and how they may be 
captured. For example, transactional lawyers may be 
captured under one or more of the activities above whereas 
a client instruction that involves provision of a purely 
advisory opinion may not. This will be crucial for lawyers 
in determining how to structure their compliance regime.

What obligations will apply to lawyers?
Lawyers will be subject to the same obligations as 
existing reporting entities. These include:
• appointment of an AML/CFT Compliance Officer,
• preparation and maintenance, including regular 

review, of an AML/CFT written risk assessment and 
compliance programme,

• conducting customer due diligence (CDD), including 
ongoing CDD,

• monitoring transactions for unusual behaviour 
and reporting any suspicious activity to the Police 
Financial Intelligence Unit (FIU),

• filing prescribed transaction reports (in relation to 
domestic cash transactions over $10,000 and inter-
national wire transfers over $1,000) to the FIU,

• filing an annual report with their AML/CFT supervisor,
• arranging an independent audit of AML/CFT docu-

ments and procedures every two years.

Appointment of AML/CFT Compliance 
Officer
A reporting entity must appoint an AML/CFT compli-
ance officer to administer and maintain the AML/CFT 
programme. This must be an employee – unless the 
reporting entity does not have any employees – who 
is or reports to a senior manager of the reporting entity.

Risk Assessment
The first step in establishing an AML/CFT compliance 
regime is the preparation of a written risk assessment. 
The risk assessment must identify and assess the risks 
that the business reasonably expects to face from money 
laundering and financing of terrorism (ML/FT) across a 
number of specific business areas (s 58 of the AML/CFT).

The risk assessment will also need to take account 
of any sector risk assessment issued by the supervisor 
and typologies identified in the FIU’s National Risk 
Assessment. While a sector risk assessment has not 
yet been published, it is likely that this will draw from 
international guidance issued by the Financial Action 
Task Force (See Money Laundering and Terrorist Financing 
Vulnerabilities of Legal Professionals, June 2013).

A N T I - M O N E Y L A U N D E R I N G  ·  U P D AT E

Phase 2 of the AML/CFT Act
Practical implementation 
considerations for lawyers

BY  REBECCA 
CAIRD

UPDATE
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Compliance Programme
The Compliance Programme must set out “the internal 
policies, procedures and controls necessary to detect 
[ML/FT] and to manage and mitigate the risk of it 
occurring” (Par 5 of the AML/CFT Programme Guideline 
issued by the supervisors). This will typically be a written 
document that summarises each applicable obligation 
under the AML/CFT with commentary on how, practi-
cally, that obligation is satisfied by the reporting entity. 
Lawyers should consider whether existing procedures 
– for example, staff vetting and record-keeping – need to 
be adjusted to take into account AML/CFT requirements.

Senior managers, the AML/CFT Compliance Officer 
and all staff engaged in AML/CFT related duties must 
undertake AML/CFT training. Law firms will need to 
determine whether training requirements apply to 
all staff or staff within particular roles. For larger law 
firms, this may include not only legal staff but staff 
involved in accounting or finance roles. Training also 
needs to be tailored – staff more heavily involved with 
AML/CFT duties should receive a higher level of training 
than others.

Supervisors have recently focussed on Phase 1 report-
ing entities’ management and governance oversight of 
AML/CFT matters and on entities’ procedures for mon-
itoring and managing AML/CFT compliance. Phase 2 
entities should include robust controls in the programme 
for how they monitor AML/CFT compliance, such as 
requiring staff to confirm their compliance, internal 
testing of CDD and monitoring activities by the AML/
CFT Compliance Officer or engagement of external third 

in accordance with the AML/CFT Amended Identity 
Verification Code of Practice 2013, which differs slightly 
to e-dealing standards – for example, a driver’s licence 
alone is insufficient proof of identity. In addition, lawyers 
will need to develop procedures for identifying “high-
risk” clients to whom Enhanced CDD must be applied. 
Enhanced CDD requires verification of the customer’s 
source of funds and wealth and notably applies to all 
trusts, whether or not that trust is classified as high risk.

Practically, lawyers will need to develop procedures, 
taking into account the particular services they offer, 
to ensure CDD is conducted at the appropriate time, 
including when services or instructions change, for 
example, an overseas client seeks an opinion on reg-
ulatory requirements for New Zealand land purchases 
and then proceeds to instruct the lawyer on a specific 
land acquisition transaction. CDD obligations will 
arise in respect of any new clients to whom captured 
services are provided and may also arise in relation to 
existing clients.

Transaction monitoring
While the Financial Transactions Reporting Act imposed 
requirements on lawyers to report suspicious transac-
tions, lawyers should expect increased scrutiny in this 
area. Under the AML/CFT, reporting institutions must 
conduct ongoing CDD and account monitoring to ensure 
that the business relationship and transactions with a 
client are consistent with knowledge of that client and 
are not suspicious.

This obligation will require lawyers to consider first 
which transactions would be considered unusual in 
the context of their practice, and secondly to develop 
monitoring systems to identify such transactions with 
clear review and escalation procedures for any transac-
tions identified. In all cases, it is likely that transaction 
monitoring will involve a combination of client-facing 
staff being alert to unusual customer behaviour as well as 
monitoring funds flows through law firm trust accounts.

Lawyers will need to consider whether existing regu-
lations under the Lawyers and Conveyancers Act (Trust 
Account) Regulations 2008 provide sufficient control 
for AML/CFT monitoring purposes or if they should be 
supplemented by additional checks.

In our experience, early engagement on AML/CFT 
compliance obligations can result in a reporting entity 
more efficiently and effectively incorporating AML/CFT 
processes into their existing procedures and can reduce 
the compliance burden long-term. ▪

Rebecca Caird (rebecca@amlsolutions.co.nz) is 
employed by AML Solutions, a specialist AML/CFT 
consultancy which was established in 2012 and 
has assisted over 500 reporting entities with their 
AML compliance programmes or audits. www.
amlsolutions.co.nz.

parties to conduct testing.

CDD
Under the Financial Transactions 
Reporting Act 1996, lawyers are 
subject to existing obligations to 
verify identity of clients in limited 
circumstances. Lawyers involved 
in e-dealing conveyancing transac-
tions through Landonline are also 
required to verify the identity of cli-
ents. Customer due diligence under 
the AML/CFT is more extensive than 
the existing obligations and will 
apply in a wider range of circum-
stances – such as the ones listed in 
“Legal Services captured” above. 
It includes CDD on any individual 
that are “beneficial owners” of a 
client (see s 5 of the AML/CFT and 
the Beneficial Ownership Guideline 
issued by the supervisors).

CDD for low-medium risk indi-
viduals is generally conducted 

Practically, 
lawyers 
will need 
to develop 
procedures, 
taking into 
account the 
particular 
services 
they offer, 
to ensure 
customer due 
diligence is 
conducted 
at the 
appropriate 
time, including 
when services 
or instructions 
change
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In his 3 February report to the Minister of Justice, 
the Privacy Commissioner made a number of recom-
mendations for reform to the Privacy Act 1993. Among 
them was the introduction of a right to data portability.

Data portability refers to an individual’s ability to 
easily move their personal information from one agency 
to another. The right has recently been incorporated 
into the EU General Data Protection Regulation (GDPR), 
which entitles individuals to receive the personal data 
they have provided to an agency in a “structured, 
commonly used and machine-readable format”. It also 
entitles individuals to request that the agency transmit 
that information directly to another agency (which 
may include a competing business) where technically 
feasible.

Intuitively, the introduction of such a right would 
appear to be a positive development for the public. There 
is clear value for people in being able to retrieve their 
own information easily, and in an interoperable format. 
However, during consultation for the GDPR a number of 
less straightforward issues were raised, traversing both 
privacy and competition law. This article addresses the 
most notable of these.

Control of information
Data portability is regarded as a logical continuation of 
an individual’s existing right to access their personal 
information (Principle 6, Privacy Act 1993). In his recent 
report, the Commissioner argued that, without porta-
bility, an individual’s ability to meaningfully exercise 
that right may be rendered illusory (at page 5).

It is not merely a question of convenience. An inability 
to easily extract information becomes more concerning 
given that an agency can change the functionality of their 
service at any time, without consultation. A person who 
has stored photographs with an online service may be 
unexpectedly unable to use or view them as they had 
previously. Without data portability, those photographs 
may become trapped with the provider or only able to 
be removed in a format that is incompatible with others, 
making the files, in effect, useless.

However, agencies may also have legitimate reasons 
for wanting to retain some control over an individual’s 
information. That information, compiled and built upon 

BY KRISTIN WILSON AND JOANNA TREZISE

A Right to Data Portability
Privacy and Competition Law Concerns

by the agency, holds inherent value. 
It may be used to more effectively 
target advertising, to give insight 
into the aspects of service function-
ality that users particularly enjoy, or 
to assist in the development of new 
products and services according to 
consumer preference. In transfer-
ring the individual’s information, 
an agency may also be transferring 
important clues regarding their 
business, market or products to a 
competitor.

Data protection
There is a risk that requiring data 
portability could increase the likeli-
hood of a security breach, or at least 

UPDATE
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increase the mischief that could result from one.
The potential for harm that could arise from a one-off 

security breach causing the release of, for example, an 
individual’s contact details, is infinitely less than that 
which could arise from a one-off breach causing the 
release of thousands of photographs, status updates, 
purchase histories, and “friends” lists.

To alleviate this risk and meet the existing requirement 
to ensure information is protected by “such security 
safeguards as it is reasonable in the circumstances to 
take” (Principle 5, Privacy Act 1993), agencies that are 
obliged to enable data portability may also be obliged 
to increase their security measures. The necessity to 
increase security on the one hand, but increase acces-
sibility on the other, may create complex practical 
difficulties.

Consumer lock-in
A person who cannot easily transfer their information 
from one service to another may become “locked in” 
to their current provider, regardless of whether they 
would prefer to be elsewhere. Consumer lock-in is usu-
ally associated with competition law. When the cost 
or inconvenience of switching providers is such that a 
consumer becomes willing to forego the opportunity 
to try a cheaper or more innovative alternative, the 
incentive for providers to offer competitive pricing or 

There is clear value 
for people in being 
able to retrieve their 
own information 
easily, and in an 
interoperable format. 
However, during 
consultation for the 
EU General Data 
Protection Regulation, 
a number of less 
straightforward 
issues were 
raised, traversing 
both privacy and 
competition law.
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invest in the improvement of their products or services 
is reduced.

A lack of data mobility may also be an obstacle for new 
start-up companies who may be obliged to offer heavily 
discounted rates in order to compensate consumers for 
the difficulty or expense of making the switch.

A reduction in consumer lock-in is cited by the 
Commissioner as a key justification for the introduction 
of the right to data portability (at page 5). He draws an 
analogy between data portability and phone number 
portability, the continued regulation of which was 
recently described by the Commerce Commission as 
enabling users to switch providers, therefore removing 
a barrier to competition ([2016] NZCC 32 at 5).

However, while a lack of data portability may make 
it more difficult for consumers to switch providers, this 
does not amount to anti-competitive conduct, for which 
agencies should be penalised. Some commentators have 
argued that creating a “per se” lock-in remedy, ignoring 
factors such as a company’s position within the relevant 
market or the possible creation of efficiencies, means 
onerous obligations may be placed on companies with-
out a consumer benefit that is strong enough to justify it.

Compliance costs
Depending upon the scope of the obligation to make 
personal information readily obtainable, the costs to 
applicable agencies may be substantial. Some may 
need to rewrite existing programmes to enable such 
transferability. As above, there are also likely to be added 
security costs.

Compliance costs may disproportionately affect 
smaller agencies and start-ups, with larger agencies likely 
to be better able to comply, and willing to complain if 
they encounter a smaller agency that is not sufficiently 
meeting its obligations.

Conclusion
Overall, the intuitive assessment that a right to data 
portability would benefit the public is likely sound. 

U P D AT E  ·  P R I VA C Y L AW

However, such a right should be drafted into New 
Zealand law with care.

We propose that, before any amendment is made, 
the following be considered:
• Whether it would be appropriate for an obligation 

to enable data portability to extend to all agencies, 
or whether some should be excluded (for example, 
those below a certain size).

• Whether agencies should be expressly permitted 
to charge a reasonable fee to the individual when 
required to supply their information in this way.

• Which information specifically should be covered. 
A right that encompasses only unique personal data 
provided by the individual would be more manageable 
than a right that could encompass all material which 
is connected in some way to an identifiable person.

• Which formats should be regarded as sufficiently 
interoperable. The GDPR requirement that informa-
tion be provided in a “structured, commonly used 
and machine-readable format” may prove unwieldy 
to implement, given none of those terms have been 
defined.

• Whether an agency should be required to transfer 
the information directly to a competitor, if requested, 
or only to the individual the information concerns.

• Other practicalities must also be considered. For exam-
ple, if the information is transferred directly from one 
agency to another, presumably both agencies will be 
required to sight the user’s permission, and the user 
be made aware of the privacy policy of the agency 
to which the data is being transferred.

It may be tempting to defer an amendment to our own 
law until the practical implications of the GDPR can be 
assessed. However, that does not come into effect until 
2018, and in the quickly advancing “big data” world, a 
delay of this length may create more problems than 
it solves. ▪

Kristin Wilson is a senior associate and Joanna Trezise 
is a solicitor at Bell Gully.
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Most businesses know the importance of 
registering trade marks. But registration is only the first 
step. It’s just as important to keep track of intellectual 
property as a business evolves, or else trade marks may 
become vulnerable to revocation.

The Supreme Court’s recent decision in Crocodile 
International Pte Ltd v Lacoste [2017] NZSC 14 has redrawn 
the law around trade mark non-use revocations in New 
Zealand. Lacoste signals that trade mark owners need to 
use their trade marks consistently, in the form in which 
they are registered, or risk losing trade mark protection. 
Trade mark owners with registrations in New Zealand 
and Australia should also be aware of key differences 
between the laws of both countries.

The power of the crocodile
In New Zealand a trade mark registration can be revoked 
if the owner has not used the trade mark in this country 
for a continuous period of three years or more from the 
date of registration. ‘Use’ means ‘use in a form differing 
in elements that do not alter the distinctive character of 
the trade mark in the form in which it was registered’.

In Lacoste, Crocodile International sought to revoke 
Lacoste’s registration for the following trade mark:

The Supreme Court’s decision restores the law to this 
position, which is consistent with the statutory defi-
nition of ‘use’.

As well as restoring clarity to the definition of ‘use’, 
the Supreme Court in Lacoste settled another point of 
law, namely the Trade Marks Commissioner’s discre-
tion not to revoke a trade mark that has not been used. 
This discretion was explicit under New Zealand’s old 
Trade Marks Act 1953, but only available in “exceptional 
circumstances”. The current 2002 Act removed the 
statutory discretion, meaning an unused trade mark 
will be revoked unless the owner can establish special 
circumstances justifying the lack of use. However, many 
believed a residual discretion remained.

Previous decisions of the lower courts said the 
Commissioner had a discretion to keep a trade mark 
on the register if they considered it justified, even if 
the owner could not show the required use or “special 
circumstances”. In Cure Kids v National SIDS Council of 
Australia Ltd [2014] NZHC 3366, the High Court said 
the use of the word ‘may’ in the relevant provisions of 
the Act showed that the Commissioner had a residual 

Lacoste shakes up New Zealand 
trade mark law
BY  CHARLOTTE FLEETWOOD-SMITH AND 

STACEY CAMPBELL

UPDATE
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The High Court and the Court of Appeal had said 
Lacoste’s use of its crocodile mark counted as use of 
the crocodile mark. They said the dominant element 
of the mark was the animal, and the word ‘crocodile’ 
reinforced that “central meaning”, so the “distinctive 
characteristics” were the same. One judge went so far 
as to say “it is all about the crocodile”.

The lower courts’ decisions went against the grain of 
earlier well-settled decisions in New Zealand. Previously, 
a trade mark that had been used in a different form than 
what was registered would result in the registration 
being revoked for non-use. For example, use of the 
Golden Bake trade mark on the left was held not to be 
use of the one on the right.

Lacoste owned the registration as a result of an assign-
ment to it from a company associated with Crocodile 
International many years ago. Lacoste had never used the 
trade mark in this form, and had never used any trade 
mark containing the word ‘crocodile’. It had, however, 
used its famous trade mark also depicting a crocodile:
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New Zealand’s non-use law allows the Commissioner 
to revoke a trade mark if it has not been used for a 
continuous three year period since it was registered.

In Australia, a trade mark can also be removed if it has 
not been used in a three year period since registration, 
although the owner gets an initial five years period 
from their filing date before the registration becomes 
vulnerable.

So far, so similar. But the jurisdictions have different 
exceptions to their non-use provisions. In New Zealand, 
a trade mark may only be saved from revocation if the 
owner’s non-use is due to “special circumstances”, but 
Australia is more lenient. Their law allows a trade mark 
to remain on the register if the owner can show there 
were “obstacles” to its use. Importantly, Australia also 
has an additional discretion not to remove a registration 
if the Registrar or the Court considers it reasonable.

Discretion now for Australia only
The Lacoste Supreme Court decision has now confirmed 
no residual discretion exists in New Zealand.

discretion not to revoke, and exceptional circumstances 
were not required for the discretion to be exercised.

The Supreme Court has overturned that position, 
finding that there is no residual discretion for the 
Commissioner to retain a trade mark on the register 
if there is no use or special circumstances established. 
The court noted that comparable laws in the United 
Kingdom and Singapore provide no such discretion, and 
considered that if the legislature intended there to be 
a residual discretion, it would have been easy enough 
to express this in statute.

The Lacoste decision makes it clear that if a trade mark 
has not been used in essentially the same form it is 
registered, then the trade mark will be removed from 
the register (barring special circumstances).

Trans-Tasman differences
Many trade mark owners will have registrations in both 
New Zealand and Australia. While the trade mark laws 
of both countries are similar, there are some important 
differences.

 Photo by 'Mon Œil', CC-By https://flic.kr/p/nFRiCz
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In Australia, the law expressly provides that the 
Registrar may retain a mark on the register even if 
removal grounds are established, if they are satisfied 
that it is reasonable to do so.

This discretion creates some uncertainty. There are 
questions over how wide the Registrar’s discretion 
is, and in what circumstances it will be exercised. In 
Kowa Company Ltd v N V Organon [2005] 66 IPR 131, the 
discretion was interpreted broadly, exercisable whenever 
the decision maker thinks “it is reasonable to do so”. To 
say otherwise, was to make the test too high.

Austin, Nichols & Co Inc v Lodestar Anstalt [2012] FCR 
490 confirmed the discretion is limited only by the 
“subject matter, scope and purpose of the legislation”. 
Relevant factors include protecting the integrity of the 
register, avoiding consumer deception and confusion, 
and accommodating the owner’s intention to use the 
mark, where reasonable.

This broad discretion can sometimes cause a level of 
unpredictability in revocation cases.

Recent decisions by the Australian Trade Marks 
Office reflect the unpredictability of this discretion. In 
Intellectual Property Development Corporation Pty Ltd v 
Malina Schindler and Adrian Schindler [2016] ATMO 103, 
the hearings officer held that use of the mark on the left 
was not use of the mark as registered (on the right) and 
elected to remove the registration.

The mark used was very similar to the registered mark, 
however, the hearings officer held the inclusion of the 
word ‘spring’ was prominent and meant the marks were 
not substantially identical. The hearings officer had the 
discretion to allow the registration to remain anyway, but 
elected not to use it, and the registration was revoked. 
This decision is somewhat surprising given the registrant 
had clearly made an effort to use the trade mark, and all 
of the elements of the trade mark were present.

In Kathryn Hams v Indian Motorcycle International, LLC 
[2016] ATMO 78 (27 September 2016), the Hearings Officer 
found that Hams had a reputation in the trade mark “of 
some kind”, despite many deficiencies in the evidence. 
The Hearings Officer exercised their discretion to allow 
Hams’ registration to remain for all “automotive land 
vehicles” even though the owner had only used the trade 
mark in relation to a couple of specific parts for vehicles.

I N T E L L E C T U A L P R O P E R T Y L AW  ·  U P D AT E

In New Zealand, the owner would have had diffi-
culty establishing reputation on the evidence provided. 
Additionally, we would have expected the registration 
to be restricted to a fair description of the goods the 
trade mark had actually been used for.

The need for exceptions
There may be good reasons why a trade mark owner 
has not been able to use their trade mark for three years 
or more.

Special circumstances and discretionary provisions give 
trade mark owners an ‘out’ when it would be unfair to 
revoke their registrations despite a lack of trade mark use.

The New Zealand threshold to establish special cir-
cumstances is high. In Manhaas Industries (2000) Ltd 
v Fresha Export Ltd [2011] NZIPOTM 12 the owner had 
difficulty sourcing fish from overseas for the goods he 
was providing under his trade mark, but this was not 
considered a special circumstance. Product sourcing 
was viewed as a regular aspect of Manhaas’ business. A 
successful example was Aktiebolaget Manus v R J Fullwood 
and Bland Ltd [1949] Ch 208 (CA) where the inability 
to import milking machines due to World War II was 
deemed a special circumstance.

A general discretion is a powerful ‘catch all’ provision, 
if the owner’s situation does not fall within the special 
circumstances grounds. In the Australian case of Pioneer 
Computers Australia Pty Ltd v Pioneer KK [2009] FCA 135, 
the Judge exercised his discretion to retain the Pioneer 
mark, even though Pioneer KK had not used its marks in 
relation to some of the goods. The convergence of audio 
and audio visual products with other digital technologies 
including computers, meant it was difficult to separate 
Pioneer KK’s goods from Pioneer Computers’. As a result, 
there was a high risk of deception or confusion in the 
market if Pioneer KK’s registrations were restricted.

The downside of discretionary provisions is they create 
uncertainty. There are costs and risks associated with 
filing a non-use revocation action, and applicants are 
entitled to know their legal position before going in. 

Lessons from Lacoste
Lacoste restores some certainty to New Zealand’s trade 
mark revocation laws, but trade mark owners should 
take note that any discretion to retain an unused trade 
mark has been significantly curtailed or even removed. 
It now really is a case of ‘use it or lose it’.

It is important to be clear about the trade mark you 
intend to use, and to register it in that form. If your 
trade mark changes, it is also important you update 
your registrations to reflect the changes. Finally, if rights 
holders are concerned their registrations may be vulner-
able to revocation, they should consider re-filing new 
applications to reflect their current use. ▪

Charlotte Fleetwood-Smith is a Solicitor in AJ 
Park’s dispute resolution and litigation team, based 
in Auckland. Stacey Campbell is a Solicitor in AJ 
Park’s dispute resolution and litigation team, based 
in Wellington.
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New non-invasive tests for genetic 
abnormalities in pregnancy offer many 
advantages over traditional tests, but a new 
Law Foundation-backed study has found 
there should be a standardised process 
around their use.

The tests, which analyse a mother’s blood 
sample, have advantages over traditional 
screening tests: they are more accurate, 
available commercially, can be performed 
earlier in a pregnancy, and greatly expand 
the range of genetic conditions that can 
be screened for.

But the non-invasive tests also have 
risks. Principal Researcher, Jeanne Snelling, 
of the Otago University Bioethics Centre, 
says the ease of the new testing may make 
women complacent about the implications 
of a positive test.

Traditional screening, which has been 
available in New Zealand for many years, 
tests for conditions like Down Syndrome. 
The new screening tests can identify many 
other conditions, creating potentially greater 
decision dilemmas for expectant mothers.

“People need to understand that non-in-
vasive screening can show false positives, 
so it needs to be followed up with the offer 
of invasive screening. It’s about ensuring 
that the clinical workforce is well informed 

U P D AT E  ·  M E D I C A L L AW

Better process needed for new 
genetic testing methods
BY LYNDA HAGEN enough to use non-invasive screening 

along with other forms of testing,” says 
Dr Snelling.

Dr Snelling says non-invasive prenatal 
testing (NIPT) is already available commer-
cially in New Zealand, but oversight of tests 
depends on the standards in test manu-
facturing countries. These are variable – a 
review by the United States Food and Drug 
Administration reported that some manu-
facturers have inadequate pre-controls or 
post-surveillance to protect women.

Regulation of fast-moving NIPT tech-
nology is challenging and controversial. 
For example, despite the recognition 
of a constitutional right to abortion in 
Roe v Wade, some US states have introduced 
“reasons-based” abortion bans prohibiting 
abortions solely for foetal genetic abnor-
mality, or extending immunities to doctors 
who withhold information from patients.

“Common law and the Consumers’ Code 
of Rights impose a duty on practitioners 
to inform patients about the implications 
of tests before they are taken, along with 
full disclosure of the results. But because 
of the speed of NIPT technology evolution, 
this may be difficult in practice,” says Dr 
Snelling.

Her study, The Future of Selective Repro-
duction: Ethics, Law and Public Interests, 
recommends that guidelines around NIPT 
use be standardised through the National 

Screening Committee.
“The tests are commercially-driven and 

the limitations of the tests are often not 
well understood by maternity care provid-
ers. We don’t need a law change as such, 
but policy makers and professional bodies 
need to ensure that testing is done within 
our medico-legal framework according to 
good standards.”

NIPT testing is expensive, at around 
$1,000 a test. Dr Snelling says some of the 
technology should be publicly funded, but 
implemented with a high-quality informed 
consent regime to ensure mothers fully 
understand its implications.

She says that providers should discuss 
with pregnant woman the kind of informa-
tion that they want, or don’t want, rather 
than just “ticking all the boxes.”

“It is critical that women are made aware 
of the scope of expanded NIPT and the 
option to limit testing,” she says.

The recently-published research project 
is supported by the Advisory Committee 
on Assisted Reproductive Technology 
(ACART), an independent statutory expert 
body appointed by the Minister of Health. 
It is available in the publications section 
of the Law Foundation’s website www.
lawfoundation.org.nz. ▪

Lynda Hagen is Executive Director of the 
New Zealand Law Foundation.
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Judges of the New Zealand 
District Court are proud of our 
efforts leading innovation in the 
delivery of justice.

Perhaps the most high-profile 
examples of judicially led initiatives 
are specialist courts. They attract 
news media interest and enjoy the 
support of many professionals and 
support agencies working in the 
fields from where these courts draw 
their constituency.

The specialties range from entire 
divisions of the District Court such 
as the Youth Court, to court sessions 
targeting the special needs of home-
less people who break the law.

Not separate courts
Like any endeavour, there is also 
some misunderstanding about 
these courts and their place in the 
court system. They are not separate 
courts, but hearings that seek to 
adapt District Court processes work-
ing within existing laws to either 
enhance rehabilitation of offenders 
or improve the court experience for 
vulnerable participants, or both. 
Those that focus on rehabilitation are 
sometimes called solutions focused 
or therapeutic courts, and are based 
on principles of accountability, resto-
ration and further harm prevention.

They all share in common the 
prerequisite support of the local 
community, support agencies and 
the justice workforce.

Sometimes it seems that for every 
particular type of court participant or 
crime, whether it be defendant, com-
plainant or witness, the call goes out 
to establish a specialist court equipped 
to cater for those participants’ unique 
needs and circumstances.

Specialist Courts
Their time and place in the District Court

BY CHIEF DISTRICT COURT JUDGE JAN-MARIE DOOGUE

Before entertaining the concept 
of any specialist court, the judiciary 
must be convinced that, as well as 
following proper application of the 
law, a proposed court and any associ-
ated programmes are well designed, 
the initiative is properly resourced 
and evaluated, and it enjoys com-
munity and professional good will. 
These are a lot of boxes to tick.

In an ideal world
In an ideal world, where resources 
are plentiful, the courts might be 
able to take such a thoroughly tai-
lored approach to the circumstances 
of every individual who comes to 
court, especially where there are 
good prospects for rehabilitation. 
However, the reality is that our 
courts are stretched, and there is no 
sign of reprieve from the volume of 
business coming through the doors 
of the District Court.

The needs of people in one part of 
the justice system are always being 
weighed against the rights of others, 
such as someone waiting for a jury 
trial who must wait from behind 
bars for the wheels of justice to turn.

Against this backdrop, the inno-
vative work judges are managing to 
produce through this more specialist 
or holistic approach is all the more 
remarkable. Some of it is world 
leading, notably the culturally 
inclusive approach pioneered in 
the Rangatahi and Pasifika courts 
within the Youth Court.

At their foundation, specialist 
courts attempt to identify and 
administratively gather together like 
cases to assist in a cohesive and con-
sistent application of legal principles 
while ensuring appropriate support 
services are available to offenders or 

vulnerable participants within the 
courtroom setting.

Complex and resource 
hungry
Much of the work in specialist courts 
is complex and resource hungry; it 
may test levels of community buy-in 
and boundaries of existing proce-
dures, and demand reviews of best 
practice. It also relies heavily on the 
cooperation of the Criminal Bar. The 
work my office is leading to pilot a 
Sexual Violence Court is the most recent example of this.

There is an important caveat attached to these endeav-
ours. Specialist courts are not a simple panacea for the 
volume and complexity of casework that comes before 
our courts and the disadvantage and social breakdown 
and that may lie behind it.

All of the District Court operates within the same legal 
framework and jurisprudence. Adopting a fragmented 
approach would be unsustainable when the District 
Court must spread resources across 58 courtroom loca-
tions, and deal with about 200,000 criminal, civil and 
family matters a year on limited budgets.

Therefore, carving out more and more specialty areas 
without careful planning and forethought risks creating 
demarcation issues, overlaps and gaps. Some specialist 
courts could become overwhelmed by the demands, 
and support services may be unable to wrap around 
as intended.

Pathway
The real value of specialist courts is the pathway they 
represent to integrating tested, innovative approaches 
across all courts. These include the expertise they foster 
and insights they offer in ways to resolve conflict, restore 
lives and hold people accountable in a constructive and 
appropriate way for individual circumstances. They have 
the potential to equip judges with skills and knowledge 
to share, thus strengthening overall judicial practice and 
enhancing the administration of justice.

In this way the benefits are felt across the entire District 
Court. What may seem novel or special today, if found to 
produce lasting results for enhancing the fair and timely 
delivery of justice will eventually become mainstream. ▪

LITIGATION

L I T I G AT I O N

▶  Judge Bill 
Hastings of 
Wellington’s 
Special Cir-
cumstances 
Court, 
presides over 
a case in the 
Wellington 
District Court 
in February 
last year.
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Specialist Court 
Initiatives in the 
District Court

Te Kooti Rangatahi – 
Rangatahi Courts
Started in 2008, the 14 Rangatahi and 
two Pasifika courts involving eight 
judges are mainly marae-based sen-
tencing hearings within the Youth Court 
that use culturally adapted processes 
to reconnect young offenders with their 
cultural identity. Kaumatua and kuia 
are heavily involved in holding young 
people to account.

Adult Alcohol, Drug and 
Other Addictions Court
A pre-sentence initiative piloted in 
Waitakere and Auckland, under a five-
year Government-funded, fully evalu-
ated, pilot. Designed to achieve better 
outcomes for serious offenders whose 
offending is driven by an unresolved 
dependency but who also have a high 

risk of non-compliance. The stated aims 
of the pilot are to reduce reoffending 
and the use of imprisonment, reduce 
consumption and dependency, posi-
tively impact on health and wellbeing, 
and be cost effective.

Family Violence Court
Eight District Courts schedule block 
sittings of family violence cases so 
appropriate social services, support 
and programmes are concentrated to 
be on hand to connect with families, 
under court guidance.

Special Circumstances Court
• Te Kooti o Tīmatanga Hou, Court 

of New Beginnings in Auckland - 
Began in 2010 for homeless people 
who have some degree of impaired 
decision-making capacity. Takes a 
non-adversarial, coordinated, inter-
agency approach to addressing 
the legal, social and health-related 
issues that have led to offending and 
homelessness.

• Special Circumstances Court in 
Wellington. Began in 2012 using the 
same model.

Matariki Court
A process used since 2010 at Kaikohe 
District Court for adult offenders 
using section 27 of the Sentencing 
Act to allow the court to hear about 
an offender’s personal circumstances 
and cultural background, and also how 
whanau may assist in the prevention of 
further offending.

Sexual Violence Court
An initiative to pilot new court pro-
cesses in all serious cases of sexual 
violence proceeding to jury trial in 
the Auckland and Whangarei District 
Courts from December 2016. The pilot 
aims to take simple, practical steps that 
help cohesive and consistent applica-
tion of existing law. To reduce delays 
and improve the court experience for 
participants, it will apply pro-active, 
best-practice trial management and also 
improve judicial education. Central to 
the initiative is an education programme 
on sexual violence for trial judges, and 
Best Practice Guidelines developed by 
the pilot’s governance board to drive 
tighter pre-trial case management.

L I T I G AT I O N
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Quantifying damages for loss 
of dignity has been problematic 
for employment institutions for 
the last 30 years. The jurisprudence 
remains unclear and awards have 
remained unrealistically low. The 
problems with quantification have 
been exacerbated by recent develop-
ments in privacy law where there is 
an increased focus on fully compen-
sating plaintiffs. Two cases illustrate 
the dichotomy that has emerged.

Compensation for 
Loss of Dignity
The Illusive Search for a 
Principled Approach

BY JOHN GODDARD

LITIGATION

L I T I G AT I O N

Ballylaw Holdings Ltd v Henderson 
[2003] 1 ERNZ 313, (2003) 7 NZELC 
97,244
Ms Henderson worked as a caregiver and kitchen assis-
tant in a rest home where it was standard practice to 
buy a birthday cake on a resident’s birthday. On the 
day of a resident’s birthday, Ms Henderson asked the 
nurse manager if the resident would receive a cake. 
The manager replied “I do not have time to think about 
that. If you want to, you do it”. Ms Henderson decided 
to buy the cake. She left to buy the cake nine minutes 
before her shift was due to end. Her employer accused 
her of falsifying her time records, made allegations of 

dishonesty against her and summar-
ily dismissed her. The Employment 
Court awarded her $10,000 compen-
sation for loss of dignity.

Hammond v Credit Union 
Baywide [2015] NZHRRT 6
In this case, Ms Hammond was 
employed by a credit union. Her 
friend and colleague G, who also 
worked for the credit union, 
challenged its executive team 
on various matters. This led to 
mediation and G’s employment 
terminating. Ms Hammond also 
encountered problems in dealing 
with the management and resigned. 
After her resignation, but before 
her notice period had expired, Ms 
Hammond made a cake for G which 
was adorned with expletives. Ms 
Hammond took a photo of the cake 
and uploaded it to her Facebook 
page which had restricted privacy 
settings. Credit Union Baywide 
obtained a screenshot of the cake 
and emailed it to four HR agencies 
to warn them against the risks of 
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employing Ms Hammond. She 
brought a claim in the Human Rights 
Review Tribunal alleging breaches 
of various privacy principles. The 
Tribunal awarded her damages of 
$98,000 for loss of dignity.

In making this award the Tribunal 
suggested that there are presently 
three bands for awards for loss of 
dignity:
• For less serious breaches: 

awards up to $10,000;
• For moderate breaches: 

awards between $10,000 to 
$50,000

• For the most serious breaches: 
awards in excess of $50,000.

Admittedly, the Ballylaw decision is 
now 14 years old. However, a recent 
survey of awards in the employment 
institutions reveals that the median 
of awards between 2013 and 2016 falls 
well within the lowest band identi-
fied by the Tribunal.1 There appears 
to be a significant discrepancy 
between the various institutions.

Both plaintiffs and defendants 
need to carefully consider their 

L I T I G AT I O N

employee; and
• Loss of any benefit, whether or not of a monetary 

nature, which the employee might reasonably have 
been expected to obtain if the personal grievance had 
not arisen.

Damage to reputation could be claimed under each of 
these limbs. But in terms of quantum, there are two 
schools of thought. For example, according to Tipping 
J, in Andrews v Parceline Express Ltd [1994] 2 ERNZ 385 
(CA) at 398:

“Firm restraint must be kept on the quantum of 
awards in this area. While the type of damage for 
which the compensation is awarded is real, a sense 
of proportion must be maintained.”

An alternative approach requires the amount of com-
pensation to properly reflect the amount of harm that 
has been caused. In this vein, Thomas J stated in New 
Zealand Fasteners Stainless Ltd v Thwaites [2000] 2 NZLR 
565 at [44]:

“It should be accepted that compensation under 
this head must be real compensation. Being wrong-
fully dismissed or dismissed in an unfair manner 
represents a traumatic experience to the employee 
concerned, and he or she should be fully compen-
sated for that trauma.”

In 2004, the Court of Appeal identified in NCR (NZ) 
Corporation Ltd v Blowes [2005] 1 ERNZ 932, 2 NZELR 
673 at [47] that awards of more than $10,000 were 
made in less than 10% of cases and awards of more 
than $15,000 in just 2.5% of cases. A recent survey of 
awards demonstrates that awards for loss of dignity 
have remained low.2

Although there are no limits on awards for loss of 
dignity, most are below $10,000. There are no bands for 
awards and limited guidance. Often it remains unclear 
what harm awards are designed to address and many 
awards are not accompanied with coherent reasoning. 
However, there is no doubt that firm restraint has been 
exercised at the risk that employees are not receiving 
full compensation for their ‘traumatic experience’.

Human Rights Review Tribunal
The Privacy Act 1993 provides for awards of damages for:
• Pecuniary loss suffered as a result of the activity out 

of which the interference arose; or
• Loss of any benefit, whether or not of a monetary kind, 

which the aggrieved individual might reasonably have 
been expected to obtain but for the interference; or

• Humiliation, loss of dignity and injury to the feelings of 
the aggrieved individual.

The following principles have emerged from Hammond v 
Credit Union Baywide [2015] NZHRRT 6 when quantifying 
an appropriate award of damages (at [170] and [177]):
• The ceiling to the Tribunal’s jurisdiction is $200,000.
• Assessment of humiliation, loss of dignity and injury 

to feelings is inherently subjective.
• The maintenance of consistency must give way to 

the purpose of damages awards, namely that awards 
reflect the specific circumstances.

• It must be recognised that as society’s and the law’s 

options and choice of remedies. 
Where an employee has suffered 
damage to their reputation result-
ing from the manner in which their 
employment has been terminated 
and their employer’s subsequent 
conduct, they have three options 
for redress:
1 To bring a claim for unjustified 

dismissal in the employment 
institutions seeking compensa-
tion which includes compensa-
tion for loss of dignity; and/or

2 To make a claim to the Tribunal 
alleging breaches of privacy 
principles seeking compensation 
which also includes compensa-
tion for loss of dignity; and/or

3 Making a claim in court based on 
defamation.

Employment Institutions
Why are awards in employment 
institutions so low? The legislation 
provides for payment of compen-
sation for:
• Humiliation, loss of dignity 

and injury to the feelings of the 

It should be 
accepted that 
compensation 
under this head 
must be real 
compensation. 
Being wrongfully 
dismissed or 
dismissed in an 
unfair manner 
represents 
a traumatic 
experience to 
the employee 
concerned, 
and he or she 
should be fully 
compensated 
for that trauma.
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understanding of privacy develops and matures, the 
perception of what constitutes a serious case may 
evolve and change.

• Quantifying damages must be neither formulaic nor 
mathematical.

• Old awards can be misleading unless updated to 
present day values.

• The award of damages is to compensate the plaintiff 
and not to punish a defendant but the conduct of the 
defendant may exacerbate or mitigate the humiliation, 
loss of dignity or injury to feelings and therefore will 
be a relevant factor.

It is worth noting too that in order to establish a claim, 
a plaintiff must establish both that an action (1) is an 
interference with their privacy of an individual, and 
(2) has caused, or may cause loss, damage, or injury.

The Tribunal has no hesitation in ensuring that 
plaintiffs receive full compensation where they have 
experienced trauma as a result of interference with their 
privacy. We observe that the Tribunal has not experi-
enced the same judicial pressure to apply restraint to 
the quantum of awards.

However, obtaining an award in the Tribunal is likely 
to take considerably longer than obtaining an award 
in the Employment Relations Authority where matters 
can be heard and determined within a matter of weeks 
or months.3

Defamation Claims
Defamation cases can be extremely expensive for 
plaintiffs to run and costly for defendants to defend. 
In many cases, legal costs far exceed the amount of any 
awards made. Awards in defamation cases range from 
purely nominal awards to very large awards. There is 
no upper limit.

By way of example, the largest award made in New 
Zealand is $900,000. Recently, ex-cricketer Chris 
Cairns was awarded, in a British court, the equivalent 
of $154,000. But the defendant in that case had to pay 
the equivalent of $2.6 million in costs to Mr Cairns’ legal 
team (Cairns v Modi [2012] EWHC 756 (QB)).

One commentator recently opined:
“Be warned! Getting involved in a defamation stoush 

is not for the faint-hearted. Proceedings are notoriously 
expensive, technical, drawn out and stressful. Much of 
the case law is about obscure points of pleading. Even 
our most experienced lawyers and judges constantly dis-
agree about how this is supposed to be done. Worse, even 
the substantive law is in flux as the courts struggle to 
work out the implications of human rights instruments, 
rampant technology changes, and legislative reform.”4

This snapshot of the law of defamation would suggest 
that it is not an easy option. In one case (Trotter v Telecom 
Corp of NZ [1993] 2 ERNZ 659 at 708), the Employment 
Court demonstrated how both a personal grievance 
and a defamation claim could be made: if an employer 
dismissed an employee on ‘spurious’ grounds and 
announced the dismissal and its reasons at a press con-
ference, an employee would both have the right to bring 
a personal grievance in the employment institutions 

and a claim for defamation in the courts.
A recent development may have provided aspiring 

plaintiffs with a further obstacle. Four High Court deci-
sions have endorsed the approach in Jameel v Dow Jones 
[2005] QB 946 which enables a claim to be struck out 
as disproportionate even where there is a prima facie 
case that a statement is defamatory. Some of the factors 
for doing so include:5
• There was a more appropriate forum available to the 

plaintiff;
• The plaintiff would not attain much even if successful; 

and
• The plaintiff would cause unnecessary cost by having 

the matter dealt with by the High Court.
While resolution of the threshold issue could be fatal to 
small claims, situations involving chief executives and 
high-profile employees would be less likely to result 
in successful strike out applications. Similarly, where 
plaintiffs could prove significant financial losses are 
reasonably foreseeable consequences of defamatory 
statements, claims are likely to remain unaffected by 
any threshold concerns.

Although defamation claims are expensive to run 
and pose a number of technical challenges, they should 
not be overlooked as a valuable tool in the dismissed 
employee’s toolbox.

In contrast with awards in employment institutions 
where awards are predictably low, remedies in defa-
mation claims are potentially large but, if claims fail, 
the costs are likely to be extremely high. The risks are 
greater but so are the potential benefits.

With the advent of social media, an employee’s 
reputation can be irreparably damaged with the click 
of a mouse. Publication may be picked up by media 
organisations and go ‘viral’. Protection of reputation 
in the employment context must be addressed in this 
context.

Choice of forum and choice of remedies may well 
determine the outcome of a case irrespective of whether 
a case proceeds to a hearing or parties reach a settle-
ment at some earlier date. Employers, employees and 
their advisers need to consider the implications and 
likely consequences of bringing/defending claims in the 
various jurisdictions described above. ▪

John Goddard is an associate in Morrison Kent’s 
employment law team. He specialises in construction, 
earthquake, insurance and employment law. john.
goddard@morrisonkent.com.
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When does a day amount to a week? 
It’s not a trick question, and the answer 
lies in court sessions on the Chatham 
Islands, the remote archipelago 650km 
from mainland New Zealand.

District Court sessions take place every 
three months.

All of those involved fly out from 
Wellington on Monday afternoon, with 
the court hearing being held the follow-
ing day. In summer the return flight is on 
Wednesday; but in autumn and winter 
no-one can fly back to the North Island 
until the Friday, unless they’re willing to 
take a flight first to Auckland on Thursday.

The Judge, registrar, duty solicitor, 
prosecutor and a probation officer all head 
off on the same plane, as can any police 
witnesses.

“If you’re there in May or August you’re 
there all week,” says Andrew Davie, a part-
ner at Wellington firm Treadwells, who has 
been one of the rotating duty solicitors 
since May 2003.

The roster is arranged by Wellington 
criminal lawyer Mike Antunovic.

“I can’t remember how I got involved in 
it first,” says Mr Davie. “It’s always been 
run through Wellington solicitors, and the 
role is shared around but I’ve been doing 
a lot of it in recent years.”

Sessions can be busy
The Chathams’ population numbers 600, 
according to the 2013 Census, but the court 
sessions can be busy.

“At the most recent session, in February, 
there were 25 cases in the District Court, so 
that was a particularly busy day. We were 
flat out, and there was a lengthy sentencing 
on that day too.”

He says drink-driving is the most 
common offence as well as taking more 
fish than the legal amount, and firearms 
offences. “There could be minor assault too, 

Court on the 
Chathams
BY CRAIG STEPHEN

so it is fairly run-of-the-mill stuff. It’s like 
another day in court, all sorts of different 
cases.”

One unusual situation occurred in 
February, where “the police certainly did 
not oppose a limited licence application 
for the Sky repairman on the island. The 
islanders enjoy their Sky television!”.

Any serious cases are heard in 
Wellington, such as when one local slashed 
another man on Pitt Island, resulting in 
the victim being airlifted to Hawke’s Bay 
Hospital for treatment.

“That guy (the suspect) was brought 
straight to New Zealand as they call it 
over there; anyone suspected of being 
involved in a serious crime is flown out 
straight away,” Mr Davie says.

Small but functional
The building is small but manages to con-
tain all the main functions necessary for 
normal justice to be carried out.

“It’s a tiny court, and it’s attached to 
the police station. It’s got a law library 
with statutes, and it has a duty solicitor’s 
room, which is as good as any court, and 
also doubles as the EBA room, for police 
breath-testing. The Judge has a decent sized 
room, and there’s probably about 20 seats 
for the public, so while it is small it isn’t 
miniscule,” he says.

On the same day as the District Court is 
held, any Family Court, Disputes Tribunal 

and Civil Jurisdiction Court matters are 
also taken care of.

Mr Davie has also dealt with Orders for 
Examination and Relationship Property 
matters, and acted as Lawyer for Child 
on the islands.

“I had to drive out to Kaingaroa once, 
and that’s an hour drive, people don’t 
realise how big the island is, it’s not easy 
to get around and the roads aren’t great.”

Occasionally, weather or other problems 
in Wellington can affect the court work.

“One August, we sat there (in the airport) 
all afternoon and they cancelled the flight 
at half past five and we all just went home.” 
That resulted in all cases being held over 
until the next court day, three months later.

There is no cellphone coverage, though 
there is a public telephone box in Waitangi. 
But being taken out of the office for several 
working days doesn’t faze Mr Davie.

“Oh, it’s fun. It’s out of the office, it’s 
somewhere different, you come back with 
some fish, hopefully some crays, so it’s 
good, I really enjoy it.

“You are paid as duty solicitor but you’re 
not going to get rich going to the Chathams, 
it is modest pay.”

Mr Davie says the small police team are 
very effective in covering a large land mass 
over the two inhabited islands.

“There’s a husband and wife team there 
at the moment, both of them are cops and 
they do a really job.” ▪

LITIGATION

▲  The District Court in Waintangi, tha largest town in the Chatham 
Islands. The building also houses the local Police station.
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Great negotiators are fearless – they 
never hesitate to engage with their 
opponents if their engagement may help 
advance matters. But what turns good 
into great? The characteristics of a great 
negotiator include the following:
• Preparation and planning skills (as 

General Dwight Eisenhower said: 
“Plans are worthless, but planning is 
everything.”).

• Subject matter knowledge;
• Cool cognitive skills – the ability to think 

clearly under pressure when dealing 
with uncertainty;

• Great communication skills – listening 
and talking;

• Good judgment and the ability to be 
decisive in key moments;

• Hard work, patience, persistence and 
stamina;

• Integrity and the ability to build good 
relationships (building rapport);

• The ability to tolerate disagreement and 
confrontation;

• Working with ambiguity and paradox;
• The ability to let situations evolve with-

out the need to control them;
• Mindfulness.
Of these characteristics, mindfulness is 
the most valuable to the negotiator and 
supports all the others. Mindfulness can 
be defined as:

Mind over matter
The characteristics of a great negotiator

BY PAUL 
SILLS

MEDIATION

“The practice of maintaining a 
non-judgmental state of heightened 
or complete awareness of one’s 
thoughts, emotions, or experiences 
on a moment-to-moment basis.”

There is a saying in the military: “Plans go 
out the window at the first contact with 
the enemy.” The same is true of negotiation. 
As Professor Michael Wheeler states in 
his book The Art of Negotiation: How to 
Improvise Agreement in a Chaotic World 
(Simon & Schuster, October 2013):

“Whoever sits across the table from 
you is likely to be as determined, as 
smart, and as unpredictable as you 
are. You can’t dictate their agendas, 
attitudes or actions any more than you 
would let them dictate yours.”

Great negotiators will improvise in much 
the same way as a great jazz musician.

A lot of negotiators are successful 
because they go into each new negotia-
tion situation with a complete presence of 
mind. This allows them to respond to, and 
work with, whatever is presenting itself 
in the moment rather than trying to bend 
the situation in front of them to their own 
will or a predetermined outcome. As UN 

Negotiator Lakhdar Brahimi has stated:
“Keep an open mind and be ready to 
change and adapt to the situation. 
Don’t ask reality to conform to your 
blueprint, but transform your blue-
print to adapt to reality.”

Being emotionally grounded is essential to 
negotiation success. To stay emotionally 
centred negotiators need to be able to sit 
comfortably with the paradox of seemingly 
contradictory feelings, for example, being 
simultaneously calm and alert. If you 
work in a state of mindfulness then you 
can approach negotiation as an ongoing 
process of discovery: not just about the sit-
uation and the other party but, ultimately, 
even yourself.

Professor Wheeler refers in his book to all 
negotiations being chaotic – they are fluid 
and not wholly predictable. Great negotia-
tors understand and embrace this reality. 
This allows them to be agile, to sidestep 
problems and to seize opportunities when 
conditions change – as they frequently will. 
This may come more naturally to some 
people, but it is a skill that can be learned 
and honed with practise. ▪

Paul Sills is an Auckland barrister special-
ising in commercial and civil litigation. 
He is also an experienced mediator. 
paul.sills@paulsills.co.nz

❝ Let us never negotiate out of 
fear, but let us never fear to 
negotiate.

— John F Kennedy

M E D I AT I O N
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Many of you will be only a few weeks 
or months into your first law job, and here’s 
hoping your organisation has a scheduled 
chocolate biscuit day. If not I hope you 
have made peace with your friends whose 
workplaces do have chocolate biscuit days.

But work, like life, is not all chocolate 
biscuit days.

If you are anything like every lawyer I 
have ever met, your first few weeks and 
months (possibly for two plus years) are 
marked by an internal terror that you have 
no idea what you are doing, and an exter-
nal fixed smile that attempts to mask it.

My concern in writing this column, and 
making The New Lawyer podcast, is to 
help ease that terror and improve ‘Work’ 
experience.

When I first started working, I learned 
that while my law degree was very impres-
sive to relatives at Christmas time, it had 
not prepared me for how to do my job well; 
and I wanted to do my job well.

Performing well, and being liked, are 
key factors in professional success and in 
chipping away that gnawing sense that 
everyone other than you knows what 
they’re supposed to be doing.

Doing your job well in the beginning 
requires acceptance of certain truths and 
the use of many questions. These are the 
more important truths:
1 Your client is not your true client. Your 

client, the person you are serving and 
working for, is the person giving you 
work. Your work is to make their life 
easier and meet their needs;

2 Most lawyers ascend to seniority because 
they are good at being lawyers. Rarely 
are they trained in, or enthusiastic about, 
management skills. While that should 

Working out 
what’s being 
asked of you

THE NEW LAWYER

BY KATIE 
COWAN

not be your problem – it is. Your life will 
get easier if you make it easy for your 
manager to manage you;

3 It’s okay that you don’t know anything 
because your work is to find things out;

4 Even if no-one says it, everyone goes 
through this bit, and you will get through 
it too.

In order to act on these truths, the best 
thing you can do is figure out early on 
exactly what is being asked of you and 
how to do it.

A script of questions to ask with every 
instruction will boost you so high up the 
confidence ladder you won’t know what 
to do with yourself. The following are to 
be used as applicable:
• I confess I’ve never actually drafted a 

letter/memo/mortgage/contract before. 
Is there a similar matter I could review 
to get a sense of style? Where would you 
suggest I start?

• What form would you like my output 
in? A draft letter, a memo, a casual chat 
at the coffee machine?

• When do you need to send the final 
letter/advice/agreement and when would 
you like my draft?

• How long would you expect this letter/
memo/contract to be?

• Are there any key issues between the 
parties that I should be aware of in 
drafting the letter/memo/contract?

• What is the budget for the letter/memo/
contract? How long would you expect 

this task to take?
• Would you like me to check in through-

out the drafting process or are you happy 
to take it from here? If you want me to 
check in, would you prefer emails or a 
quick chat?

• What is the matter number and can I 
have the correspondence file to review?

The sooner your manager can rely on you 
to produce what they are asking for, the 
sooner you become reliable and the more 
confidence you generate, the more enjoy-
able and easier your work life becomes.

It’s a process, but it’s within your control 
more than it may have seemed on day one.

And now, a Toffee Pop, because when 
you work for yourself, every day is choc-
olate biscuit day. ▪

Katie Cowan  is the founder of 
Christchurch-based litigation services 
provider Symphony Law Ltd. Katie was 
admitted in September 2010 and spent 
five years working in civil and commercial 
litigation before starting her own boutique 
litigation practice in 2015. She began 
The New Lawyer podcast to further the 
conversation on what is possible in a legal 
career and in the legal industry itself. 
Katie will be drawing on the experiences 
of the new lawyers she has interviewed 
for her podcasts, along with her own, 
to explore (with a touch of levity) some 
of the issues which confront those new 
to legal practice.

T H E  N E W L AW Y E R

  Subscribe to the podcast at thenewlawyer.co.nz or search 
‘The New Lawyer’ in iTunes or in the Stitcher app.

3 7

L AW TA L K  9 0 5  ·  A P R I L 2 0 1 7



Complaints arising from disagreements over the 
administration of an estate are common. Last year the 
Lawyers Complaints Service (LCS) received 134 com-
plaints in this area, making up just over 9% of the 1,459 
complaints received.

The vast majority of estate complaints (90%) did not, 
ultimately, result in any adverse findings against the 
lawyers. It is clear that the high volume of complaints in 
this area is not due to any poor conduct by lawyers, but 
rather to the unique challenges the field of law presents.

Lawyers handling the administration of estates are 
dealing with people in what can be a very trying time. 
After losing a loved one often the last thing people want 
to deal with is the logistics of settling an estate. This may 
make things like unanswered emails or curt responses 
feel more personal than would otherwise be the case.

As one complainant said, “[I feel that our lawyer] has 
acted unprofessionally, inappropriately and has now 
held up the process of finalising my dad’s affairs. This 
added further stress at a very difficult time.”

Sensitive to feelings
Perhaps this complainant would not have been so 
frustrated by the delays if they had been dealing with 
issues of intellectual property or resource management 
rights, but in this situation the complainant felt that 
the lawyer was prolonging the period before they could 
move on from their father’s untimely death. Lawyers 
working in this area must be sensitive to these feelings.

Navigating complicated family dynamics is another 
major challenge. Working with people who cannot agree 
or who do not communicate with each other can cause 
delays and complications. Though not the lawyer’s fault, 
this may reflect badly on them and create conflicts with 
the beneficiaries.

Complaints against 
lawyers over estate 
administration
BY  LISETTE 

SOLIS

Recognising that this can be a particularly tricky 
area of law, we have reviewed the complaints about 
the administration of estates from 2016 to identify 
what some of the most common issues were. Many 
of these complaints could have been prevented with 
better communication. Our hope is that understanding 
what the most frequent complaints are about will help 
lawyers avoid these issues and conflicts in the future.

Complaints about fees
One of the most common complaints received about 
estates is over fees. In their determinations standards 
committees have noted that it can be particularly difficult 
to provide an accurate fee estimate at the beginning of 
administering an estate, because lawyers cannot be sure 
of what complications may occur or what assets are 
available. While it can be difficult to provide an accurate 
fee estimate at the outset, lawyers should make their 
hourly rate clear in their Terms of Engagement and 
should update their fee estimate as they learn more 
about the estate. Lawyers can also provide progressive 
fee estimates. For instance, lawyers can initially give 
an estimate of how much it will cost to complete the 
work necessary to apply for probate, and then, once 
some work has been done, a more comprehensive figure.

COMPLAINTS
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Another misunderstanding that frequently occurs is 
that beneficiaries often do not realise that legal fees 
are being accrued while claims against the estate are 
being resolved. Beneficiaries often think the lawyer is not 
doing anything during this process, but in actuality he 
or she is reporting to the court throughout. It is prudent 
for lawyers dealing with estate claims to advise the 
executors about the fees and delays that are likely. This 
would be especially wise in situations where one of the 
beneficiaries is the person making the claim, otherwise 
the beneficiaries may complain that the lawyer allowed 
the conflict to persist in order to run up their legal fees.

Complaints about delays 
Of all the complaints submitted about delays last year, 
25% pertained to estates. The administration of an estate 
can be a lengthy process – typically beneficiaries will 
have to wait around six weeks for probate to be granted 
and then six months from there before any distribution 
can be made. Complications can make this process take 
well over a year, and in some cases several years.

Beneficiaries who are unfamiliar with the adminis-
tration of estates do not expect this process to take so 
long. It is important that this process is explained to 
them at the outset, and that they are reminded about 

the steps that need to be taken 
and provided with updates. This is 
especially important in situations 
where events indicate there could 
be significant delays.

One complainant said: “We 
understand that there are compli-
cations but we do not ever receive 
regular account details or detailed 
[explanations of the] process that is 
being followed. It has been nearly 5 
years and we do not know the cur-
rent account status or how much we 
owe to the lawyer and even though 
we have told him that the delay in 
dealing with the estate is causing 
family issues and concerns… it does 
not seem to matter to [our lawyer]. 
We were thinking that surely [our 
lawyer] should have been regu-
larly sending us at least quarterly 
information of the current estate 
status and some kind of indication 
of when he expected the issues to 
be resolved.”

Recognising 
that this can be 
a particularly 
tricky area of 
law, we have 
reviewed the 
complaints 
about the 
administration 
of estates from 
2016 to identify 
what some 
of the most 
common issues 
were. Many of 
these complaints 
could have 
been prevented 
with better 
communication.
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Many people feel that they cannot move on after 
the death of a loved one until the estate is resolved, 
and it is understandable that, after five years, a family 
would be frustrated by the process. They acknowledge 
that it has not been a straightforward estate, but more 
sensitivity to the stress the family was under and better 
communication could have likely defused this issue.

Not communicating with all 
beneficiaries or executors
The Lawyers Complaints Service frequently receives 
complaints alleging that a lawyer communicates more 
with one of the beneficiaries than the others. This is often 
seen as the lawyer favouring one of the beneficiaries 
over the others. Of the 19 estate-related complaints 
received last year about conflicts of interest, six men-
tioned the lawyer’s failure to communicate equally 
with all involved. Many of the 40 complaints alleging 
inadequate reporting and communication mention this 
as well. Similar complaints are also received about the 
lawyer administering the estate dealing with just one 
of a number of executors.

One complainant wrote that the invoice received 
documented multiple communications with one of her 
brothers and none with the other. She complained that 
this exacerbated issues between the siblings, because the 
excluded brother felt neglected and was thus less willing 
to cooperate with the other beneficiaries. Wherever pos-
sible lawyers should include all beneficiaries/executors 
in communications.

However, in situations where the lawyer is acting only 
as the solicitor and one of the beneficiaries is acting as 
the executor or administrator, this is not always allowed. 
This can lead to complaints when the beneficiaries do 
not understand the difference between the solicitor’s 
duty to the executors or administrator versus their duty 
to the beneficiaries.

Often beneficiaries do not realise that the estate solic-
itor can only accept instructions from the executor or 
administrator, and can only report to the beneficiaries 
on their instructions. Solicitors should ensure that exec-
utors are keeping the beneficiaries informed. This can, of 
course, be difficult in situations where the beneficiaries 
do not get along with the executor or administrator, and 
working around this is an especially challenging part of 
handling estates. It would be helpful in these situations 
for solicitors at the outset to remind the executors of 
their reporting duties and encourage them to include 
the beneficiaries in updates whenever permissible. This 
makes the role of the solicitor clear to the beneficiar-
ies and helps them understand why communication 
received from the solicitor may be addressed to the 
executor/administrator.

Complaints about testamentary 
capacity
Complaints alleging that a will was made for someone 
who lacked testamentary capacity are less common than 

the aforementioned types of complaints, but often take 
a long time to resolve. This is a very serious allegation 
which standards committees rarely take further action 
on, but which complainants usually want thoroughly 
pursued. Of the 17 decisions on estates complaints that 
were referred to the Legal Complaints Review Officer 
(LCRO) for review last year, five were about a will being 
drafted for someone who allegedly lacked testamentary 
capacity.

The LCRO has noted that although there is a strong 
presumption of legal competency, “practitioners are not 
qualified to make what is essentially a medical decision” 
(SJS and CNS v MC, LCRO 213/2012). Clients may fluctuate 
between levels of lucidity making it difficult for a lawyer 
to assess their competency based on limited interactions.

The LCRO later noted, in that same case, that because 
of this lawyers need “to exercise a considerable degree 
of care if their client appears to have difficulty providing 
instructions or seems incapable of understanding the 
consequences of the legal processes in which they are 
engaged.”

Among the many other factors which may raise 
concerns about testamentary capacity, estates lawyers 
should be especially cautious if the client has a relevant 
medical history, comes to the meeting accompanied by 
someone who may be influencing their wishes, suggests 
significant changes to their current will, or if they meet 
with an elderly client whom they have not met before. 
Lawyers with doubts about their client’s testamentary 
capacity should enquire further into the matter and 
where there are serious concerns, obtain a report from 
a medical specialist. This will not only help protect the 
lawyer against any allegations but may ease the concerns 
of family and friends.

Complaints about family members who 
are lawyers
The LCS also receives complaints about family members 
who are lawyers but are not acting in a professional 
capacity on the estate. While complaints like this are 
less common, they are relevant to lawyers practising 
in all areas. It is natural that family members who are 
lawyers will be appointed as the executors. However, 
if disagreements arise, it may seem to the other benefi-
ciaries that the executor is using their legal knowledge 
to manipulate the situation for their benefit. A Legal 
Standards Officer suggests that it is best to appoint more 
than one executor. This should help assuage any doubts 
about the executor abusing their status as a lawyer. It is 
also important to be careful not to blur the line between 
acting in a personal versus professional capacity, such 
as by using the firm letterhead. ▪

Lisette Solis is an employee of the New Zealand Law 
Society.
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Barrister acting as 
attorney for old 
friend censured
A former lawyer has been censured 
and fined $5,000 by the New Zealand 
Lawyers and Conveyancers Disciplinary 
Tribunal for negligence or incompetence 
of such a degree as to reflect on his fitness 
to practise, or as to bring the profession 
into disrepute.

The charges arose while M was acting for 
a friend of 40 years, Ms G, who appointed 
him as her attorney under an Enduring 
Power of Attorney.

Following hospitalisation in early 2014, 
a doctor certified, in May of that year, that 
Ms G was no longer competent to manage 
her own affairs. At that point the EPA 
“crystallised” and M stepped up to help 
out his friend.

Although described as “well motivated”, 
“sadly, Mr M was not attuned to the dif-
ferent (and, as we have found, conflicting) 
roles imposed on him,” the Tribunal said 
in [2016] NZLCDT 24.

Divided loyalties
He did not understand that in acting as 
Attorney, as well as being chair of the local 
branch of a charity, to which Ms G would 
make donations, he was placing himself 
into a position of divided loyalties.

“When shortly after, he resumed prac-
tice as a barrister, and charged fees for 
his attendances to Ms G, he had become 
even more muddled and unaware of the 
ethical obligations to which he needed to 
pay attention.”

Lawyers Complaints Service

costs and pay Tribunal costs of $7,027.
The Tribunal also ordered suppression 

of M’s name because there was no future 
risk M posed to the public (as he was fully 
retired), because his health was extremely 
poor and that both psychological and phys-
ical health problems meant that M might 
suffer serious adverse consequences were 
his name published.

Lawyer failed 
to file legal aid 
application
A lawyer who failed to file a client’s 
application for legal aid, despite repeated 
assurances he was going to, has been found 
guilty of unsatisfactory conduct by a law-
yer’s standards committee.

“The committee was of the view that this 
was conduct that fell short of the compe-
tence and diligence that a member of the 
public is entitled to expect of a reasonably 
competent lawyer,” the committee said.

It also found the lawyer’s conduct was 

Trusted practice management 
software for NZ lawyers
Easy to learn, easy to use. Save time and 
increase profits. That’s what users say!

New: Document management & Internet banking. Free installation and 
training. Visit our website for testimonials from firms just like yours.

www.jpartner.co.nz enquiries@jpartner.co.nz 09 445 4476 JPartner Systems Ltd

As well as not being alert to the conflict 
of interest, the Tribunal identified a series 
of rule breaches by M, including:
• he was a barrister without an instructing 

solicitor, and charged fees directly;
• he held cash funds for a client;
• he did not provide his client with the 

statutory information required;
• he billed seven hours for a simple query 

about his conduct, when no charge 
ought to have been made;

• he did not provide fulsome details about a 
$20,000 payment made to “his” charity on 
behalf of Ms G, when asked to explain it;

• in allowing the building purchase 
(by “his” charity) to proceed after the 
$20,000 payment had been questioned 
he again acted in conflict of interest;

• he appeared to consider his subsequent 
resignation from the charity position 
resolved any conflict; and

• he failed to seek guidance from the court 
on his role, although it is accepted he 
did seek advice.

As well as the censure and fine, the Tribunal 
– in [2016] NZLCDT 34 – ordered M to refund 
the client fees of $3,648, pay a contribution 
of $15,000 towards standards committee 
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Moreover, he led Ms [B] to believe that he 
had the matter in hand and that she need 
not concern herself further.”

The committee found that E’s repeated 
failure to address Ms B’s concerns and 
answer her questions about legal aid meant 
he had failed to inform Ms B she may be 
eligible for legal aid and whether he was 
prepared to act for her on that basis.

The committee noted that E invoiced Ms 
B $10,637 including GST. After the college’s 
contribution, she had a balance of $5,058 
owing. Ms B paid $300 towards her legal fees.

The committee ordered E to reduce the 
invoice of $10,637 to $5,278, to refund Ms 
B $300 and to pay $1,200 costs.

“It is never acceptable to certify docu-
ments when the facts so being certified 
are not true and correct. It is of crucial 
importance that lawyers be aware that 
certification of documents and A & I forms 
is not just a procedural ‘rubber stamping’ 
exercise, but certification of truth and 
accuracy to which proper consideration 
must be given.”

The committee said it considered an 
adverse finding to be sufficient penalty, 
and ordered D to pay $500 costs.

Written notice of the determination was 
provided to the Registrar-General of Land 
at the committee’s direction.

Supervisor’s conduct also 
unsatisfactory
The committee also held an “own motion” 
investigation into D’s supervising partner, 
F, in relation to her supervision and man-
agement of D.

In a separate decision, it found unsatis-
factory conduct by F.

The committee said it acknowledged that 
F went to great lengths to ensure that Mrs 
E’s signatures were properly witnessed 
in Hong Kong. F also arranged for the 
witness of Mrs E’s signatures to prepare 
a separate letter which was sent to F’s firm, 
confirming that the overseas witness had 
witnessed Mrs E sign the documents.

When the documents were returned to 
New Zealand, F asked D to complete the 
execution of the documents to the other 
parties. D then mistakenly believed that 
she could also witness Mrs E’s signatures 
on the documents.

F did not provide D with any specific 
direction or guidance in relation to the 
witnessing of the documents.

“Given the complexities in question, 
the committee considers that she should 
have reviewed the documents following 
completion of the execution by [D],” the 
committee said.

“The committee considers that [F] failed 
to competently supervise and manage [D], 
which resulted in the false witnessing and/
or false certifying of the documents.”

Taking into account F’s move to incor-
porate proper witnessing and certifying 
documents into her training of junior staff, 
and that F’s conduct was at the lower end 
of the scale of unsatisfactory conduct, the 
committee considered an adverse finding 
against F was sufficient penalty. It also 
ordered F to pay $500 costs.

A & I certification 
not just a ‘rubber 
stamp’
A lawyer has been found guilty of 
unsatisfactory conduct by a lawyer’s 
standards committee of falsely signing 
documents as a witness.

Mrs E signed five documents, including 
an Authority and Instruction form, and all 
five contained statements that they were 
signed in the presence of the lawyer, D.

The committee said D acknowledged 
that she had signed the documents as a 
witness to the signatures of Mrs E, which 
was false. Mrs E was in Hong Kong when 
she signed the documents.

D also certified on the A & I form that she 
had sighted Mrs E’s original forms of iden-
tity; that the photo, name and signature 
matched Mrs E’s names and identification 
provided; and that Mrs E appeared to be 
of sound mind. All those assertions were 
false.

The committee said while D did not 
intend to be dishonest by falsely certify-
ing the documents, she was “procedurally 
careless” in doing so.

“The committee considers that the con-
duct is serious,” its decision said.

“If a lawyer’s certification cannot be 
relied on to be true and correct, it has the 
potential to undermine the integrity of the 
entire registration system.”

“It is important for consumers of legal 
services to be assured that a certification 
by a lawyer can be relied on absolutely,” 
the committee said.

unsatisfactory because he failed to inform 
the client she may be eligible for legal aid 
and whether he was prepared to act for her.

The client, Ms B, approached the lawyer’s 
firm after she failed her first course of study 
at a professional college. The lawyer, E, 
agreed to act on her behalf.

An appeal of the college’s decision was 
heard by the Appeals Committee, which 
upheld the college’s decision.

E filed proceedings in the High Court 
seeking an interim order pending the 
substantive judicial review decision. The 
High Court declined to issue the interim 
relief and the college reached a settlement 
with Ms B. The settlement included a clause 
where the college would make a contribu-
tion towards Ms B’s legal fees.

In response to the complaint, E said he 
did not accept that Ms B was not advised of 
legal aid. Ms B said that she had repeatedly 
asked E to apply for legal aid, and that 
she had filled out and gave the firm the 
appropriate forms.

A series of emails between Ms B and 
lawyers at the firm specifically referred 
to Ms B’s request for legal aid.

“The committee considers that the emails 
clearly disclose that [E] did not follow his 
client’s instructions and apply for legal aid 
on her behalf,” the committee said.

“Despite numerous requests to do so, 
[E] failed to follow those instructions. 
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Suspension 
follows 
mishandling client 
monies
Auckland lawyer Richard Zhao was 
censured and suspended for four months 
from 1 December 2016 by the New Zealand 
Lawyers and Conveyancers Disciplinary 
Tribunal.

In [2016] NZLCDT 22, the Tribunal found 
Mr Zhao guilty of misconduct. The mis-
conduct involved four different categories 
of default:
• failure to pay client money into a trust 

account;
• failure to ensure client money earned 

interest;
• personally earning interest from client 

monies; and
• failure to act upon a request to uplift 

client documents.
Mr Zhao received instructions to act for 
a client, Ms L, who lived in China and Mr 
Zhao travelled there to meet her.

Initial payment made
At Mr Zhao’s request, Ms L made an initial 
payment of $50,000 for fees, expenses and 
other payments to be used on her behalf.

Mr Zhao gave Ms L details of his personal 
bank account into which the $50,000 
deposit was to be paid. The funds were 
eventually transferred to the trust account 
of Mr Zhao’s firm, Richard Zhao Lawyers 
Ltd, six and a half weeks after having been 
received from Ms L. During the intervening 
period the money was held in various 
personal accounts belonging to Mr Zhao 
and his wife and interest attributable to 
Ms L was not paid to her.

Ms L terminated the relationship with 

MICHAEL WINER
Michael Winer announces his relocation 
to Wellington and his availability to serve 
as advisor to those with either pending 
or contemplated United States based 
litigation.

Mr Winer has practised in first instance 
litigation and appeal cases in the United 
States and New Zealand for a combined 
42 years, including cases in the New 
Zealand Court of Appeal. He can advise 
you on the selection of an appropriate 
American attorney for your case and 
provide active assistance with the 
selection process. In addition, he can 
assist with the on-going supervision of 
United States litigation. 

curriculum vitae available at 
www.usandnzlegaladvisor.com

Legal Accounting Bureau 
provides comprehensive, 
accurate, efficient and timely 
management of solicitors’ trust 
accounts.
Outsource the management of 
your firm’s trust account. Either 
come to us or we can come to 
you remotely. 

Powered by juniorPartner.
Practice Management software you can trust.

Kathy Kell 
kathy@accountingbureau.co.nz
Ph 09 444 1044 
Fax 09 929 3203 
www.accountingbureau.co.nz

· Save time and money
· Always know your trust account 

is balanced and your month end 
certificates are filed on time

· Our service is completely secure 
and confidential

· Trusted professionals with over 
20 years’ experience

· 62 law firms currently use our 
services

Mr Zhao in writing, and also requested 
the return of all of her documents and the 
return of her deposit.

About six days later, Ms L instructed 
a lawyer, Mr B, to act for her in recovery 
of her files and her funds. Mr B wrote to 
Mr Zhao enclosing an authority to uplift 
documents on Ms L’s behalf.

Refusal to return original 
documents
Mr Zhao responded by email in which he 
refused to return the original documents 
and said that “the balance of funds, if any, 
will be transferred” according to Ms L’s 
instructions, in two weeks’ time.

“The regulations and rules surrounding 
the handling of client funds are in place 
for important protective purposes,” the 
Tribunal said.

“Compliance is a fundamental obligation 
of legal practice. We consider that the par-
ticulars in support of this limb of the charge 
show sufficient disregard by Mr Zhao of his 
professional and fiduciary obligations, to 
be classified as ‘reckless’.”

The failure to promptly return the client’s 
full file “further exacerbates the overall 
conduct,” the Tribunal said.

Having regard to Mr Zhao’s willingness 
to recompense the complainant immedi-
ately, in the significant sum of $42,000 
together with the costs orders “we are 
minded to impose the minimum period 
of suspension necessary,” the Tribunal said.

Censure
The censure contained in the Tribunal’s 
penalty decision, [2016] NZLCDT 32, states:

“Mr Zhao, you have been censured three 
times by a standards committee in a gen-
eral way. The Tribunal takes the view that 
having found you guilty of misconduct, you 
need to be censured in terms that are more 
specific to your wrongful behaviour. The 

Tribunal has found and you have admitted 
that you knew the rules about the need to 
hold clients funds in a trust account and 
not your personal account.

“At the time of your offending you had 
not long completed the Trust Account 
Supervisor qualification and were well 
aware of your obligations yet you chose 
to ignore them as if the rules, for some 
reason, did not apply to you. You were of 
the opinion that as long as you tidied up 
at the time of billing, all would be well and 
there was no need to ensure client funds 
were held in trust.

“That attitude Mr Zhao, is unacceptable 
to the Tribunal and would be unacceptable 
to all practitioners and to informed mem-
bers of the public. It is the Tribunal’s role 
to protect members of the public generally 
and your fellow practitioners from such 
wrong behaviour and to signal on behalf 
of those groups by way of censure, the 
Tribunal’s disapproval. It is to be hoped 
that you will reflect on this censure and 
the earlier general censures to encourage 
you to improve your practices.”

As well as the censure and suspension, 
the Tribunal ordered Mr Zhao to undertake 
the next available trust account supervisor 
course, pay $47,903 standards committee 
costs and $15,508 Tribunal costs.

Mr Zhao is appealing the Tribunal deci-
sions to the High Court
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Do you feel 
like a fraud?
Dealing with impostor 
syndrome
BY KATE GEENTY

Do you ever get the feeling you’re not as talented or as smart as 
people think you are? That you’ve fluked your way into a good job 
and one day people are going to figure out you’re a fraud? If so, 
you’re not alone. That feeling has a name – impostor syndrome, 
and it’s commonly felt by high achievers.

Harold Hillman, a former clinical psychologist and author of the book The 
Impostor Syndrome: Becoming an Authentic Leader, says professional services 
firms are “fertile ground” for impostor syndrome. “The profile is typically 

someone who has a lot of drive, high aspirations, and who sets the bar high for 
themselves. They’re usually leaning on the side of typical perfectionism, in the 
sense of probably having unrealistic standards.”

The symptoms
Impostor syndrome, or impostor phenomenon, was first described in a 1978 study 
by clinical psychologists Pauline Clance and Suzanne Imes. Their study, which 
involved interviewing 150 women, found the most commonly reported symptoms of 
imposter syndrome were generalised anxiety, a lack of self-confidence, depression, 
and frustration related to an inability to meet self-imposed standards of achievement.

You are not alone
You might feel like the only person at your workplace who is struggling with 
feelings of inadequacy, but around 70% of the workforce will experience a bout of 

P R A C T I C E  ·  I M P O S T E R  S Y N D R O M E
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impostor syndrome at some point in 
their career says Dr Hillman. When 
he’s working with clients who are 
suffering from the syndrome the 
first thing he tries to do is normalise 
it. “Most people suffer in silence, 
whereas in fact if you just said 
hey, I’m terrified, the people sitting 
around the table with you are likely 
to say ‘I’m terrified too’,”.

The American-born Dr Hillman, 
who has a Master’s degree in Edu-
cation from Harvard and a PhD in 
Clinical Psychology from the Uni-
versity of Pittsburgh, has struggled 
with impostor syndrome himself, in 
a career that has ranged from work-
ing in the US military to working in 
human resources for companies like 
Prudential Financial and Fonterra 
Co-operative.

“When I was promoted to chief 
learning officer at Prudential, I 
experienced the full slate of impostor 
syndrome, just relating to the need to 
be perfect, not wanting anybody to 
perceive that I could possibly make a 
mistake or be wrong about anything.”

He was again struck by self-doubt 
when he moved to New Zealand 
in 2003 to join Fonterra. “I’d never 
worked in dairy, I’d never been to 
New Zealand, I’d never lived outside 
of the US. I was on so many learning 
curves and I felt ok, here comes 
impostor syndrome again.”

In that case, he simply opened 
up to his colleagues about how he 
was feeling and what he needed 
help with. He was relieved to find 
many of his peers were feeling the 
same way.

❝ I’m scared to death that at some 
point I’m going to get found out. 
You know, Tim [Cook] is going to 
realise the truth about me, which 
is I’m terrible. ❞

— Apple’s vice president of user 
interface design, Alan Dye, in a recent 
interview with Bloomberg.

❝ After 15 or so years as a corporate 
lawyer, you can imagine my surprise 
to have the opportunity to join the 
Māori Land Court. I had to think hard 
about what I could offer; would my 
experience be of value? And I think 
a lot of us, particularly women, 

Don’t isolate yourself
People who feel like frauds generally don’t want to admit 
to feeling out of their depth, so they close themselves 
off from colleagues and are usually unwilling to accept 
help or advice. “People who have impostor syndrome 
are often very worried that people will think they’re 
not qualified, so they tend to close themselves off from 
any potential scrutiny. They’re very guarded and very 
defensive.”

However, the antidote to impostor syndrome is doing 
the opposite – opening yourself up to help, support and 
input from your peers rather than turning it away, says 
Dr Hillman, who is now a New Zealand citizen and runs 
the Auckland-based business consultancy Sigmoid Curve 
Consulting Group.

“Say you’re at a meeting and one of your peers across 
the table makes a good point and causes you to reflect 
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struggle with what is often called 
‘imposter syndrome’. Am I good 
enough? Can I do the job? Do I have 
the right experience for this role? 
The key is to recognise opportunities 
and have the courage to take them. 
Believe that you have the capability 
to rise to the challenge. Don’t be 
afraid to close one door and walk 
through the next one. ❞

— Judge Sarah Reeves, in a speech to 
the Federation of Māori Authorities 
National Conference in 2014.

❝ You will never climb Career Mountain 
and get to the top and shout, ‘I made 

it!’ You will rarely feel done or complete 
or even successful. Most people I know 
struggle with that complicated soup 
of feeling slighted on one hand and 
like a total fraud on the other. ❞

— American comedian and actress Amy 
Poehler in her book Yes, Please.

❝ Every time I was called on in class, 
I was sure that I was about to 
embarrass myself. Every time I took a 
test, I was sure that it had gone badly. 
And every time I didn’t embarrass 
myself – or even excelled – I believed 
that I had fooled everyone yet again. 
One day soon, the jig would be up … 

This phenomenon of capable people 
being plagued by self-doubt has a 
name – the impostor syndrome. Both 
men and women are susceptible to 
the impostor syndrome, but women 
tend to experience it more intensely 
and be more limited by it. ❞

— Facebook’s chief operating officer 
Sheryl Sandberg in her book Lean In.

❝ Imposter Syndrome is like the boogie 
man: open the closet, turn on the 
lights, look around, and you see that 
nothing is there. ❞

— Security engineer at software development 
firm Github, Scott Roberts, in a blog post.

on your own thinking and move your own thinking a 
bit. A person with impostor syndrome would probably 
not say to that person ‘thank you for helping me think 
about that differently’ because the person with impostor 
syndrome would see it as a weakness to admit that 
someone had actually helped them.”

Bosses are affected too
Dr Hillman says while impostor syndrome can affect 
anyone with drive and ambition, he sees it a lot in people 
who have been recently promoted. “You see it a lot 
in first-time team leaders, and at board level. I see it 
in first-time chairmen, first-time CEOs and directors 
going on to boards. With these promotions and big 
appointments, people get terrified that they’re going 
to disappoint someone. There’s this fear that they can’t 
be vulnerable.”

He says impostor syndrome can lead to microman-
agement tendencies in team leaders and managers. “If 
I have impostor syndrome I’m going to worry like hell 
that my team is going to produce something that makes 
me look bad. There’s just more worry, worry, worry.”

Tips on dealing with impostor syndrome
• Be willing to ask for and accept help and advice,
• Realise that you can’t be perfect all of the time – neither 

can your staff. Being wrong occasionally or making 
the odd mistake does not mean you are incompetent 
or a fraud, it means that you are human,

• Be prepared to let people know you’re on a learning 
curve,

• Recognise and affirm your own strengths and 
achievements,

• Learn to take a compliment, don’t deflect praise or 
downplay your achievements,

• Keep a record of positive feedback, so if you start 
doubting yourself you can read it back,

• Remember, you are not alone – lots 
of successful, competent people 
feel like fakes.

What if you really are a 
fraud?
Chances are if you really are an 
impostor who is terrible at your job, 
you won’t even realise it. Research 
shows that the more inept someone 
is, the more competent they think 
they are. The Dunning-Kruger effect 
was named in 1999, following a 
study by Cornell University’s David 
Dunning and Justin Kruger.

The study tested students’ gram-
mar, logic and humour, and then 
compared the results with how 
the students thought they had per-
formed. Those who scored well had 
consistently underestimated their 
performance, while those who got 
the lowest scores had overestimated 
their score.

“This overestimation occurs, 
in part, because people who are 
unskilled in these domains suffer 
a dual burden: Not only do these 
people reach erroneous conclusions 
and make unfortunate choices, but 
their incompetence robs them of the 
metacognitive ability to realize it,” 
the researchers said in their paper 
Unskilled and Unaware of It: How 
Difficulties in Recognising One’s Own 
Incompetence Lead to Inflated Self-
Assessments. ▪
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As a lawyer it’s quite likely you may need to talk 
to the media at some time in your career. Some prac-
titioners do it all the time and are experts in dealing 
with tricky questions. Others might find it a worrying 
experience. Here are some tips “from the other side”.

I was a mainstream journalist for a decade and one of 
the best tools I quickly learned to take to an interview 
is to act like you want to be the friend of the person 
about to be interviewed, because friends always tell 
you their secrets.

It’s a bit like sitting beside a stranger on a long-haul 
international air flight. The ensuing conversation that 
takes place becomes so vividly honest if you put that 
person hunched up beside you, who is likely to pass 
out on your shoulder in the dark of night at a height of 
10,000 metres, at ease from the beginning of the journey.

Here’s a list of ten questions you could be asked during 
an interview:

1. The opening gambit
You agreed to talk about a particular legal subject or issue 
of the day but the journalist starts the interview with 
“something completely different” and not in the Monty 
Python way. This style is common particularly in fast-
paced commercial radio where the presenters tend to 
be light on knowledge of the meatier side of the subject. 
But it can also be a tactic to throw you off-guard and 
it’s an excellent way of getting a spontaneous answer.

2. The chatty, friendly question
It’s all about warming you up and appearing to be on 
your side but it may not be as innocent as it sounds. 
Perhaps it could be a compliment on how well and 
relaxed you are looking and asking “Have you recently 
been on holiday”. You might then divulge information 
about a recent trip to a tropical paradise in a remote 
and expensive to get to part of the world. Later you see 
a story about how your firm has not given staff pay 
rises in two years because of a slow economy yet the 
journalist also includes a line or two about the lavish 
holiday you recently took.

The hidden agenda 
inside the questions 
fired off by a journalist
BY NICK 

BUTCHER 3. Putting words into your mouth
Journalists love to celebrate what’s wrong with the world 
so they’ll often use negative phrases in their questions. It 
works well because often the person being interviewed 
will repeat their language. You might be asked a ques-
tion along the line of “Aren’t you disappointed with the 
outcome in this case”. You might reply with something 
like “I wouldn’t say it’s disappointing but…”

The journalist can now use your negative language 
and attribute it to you because you essentially repeated 
their statement and then added your analysis.

4. Speculation
You live in the present but you can be assured the jour-
nalist is constantly looking at the future obsessively. 
Journalism could be described as the “relentless pursuit 
of the new”. If a journalist doesn’t know the answer to 
something then why not get an expert on the subject 
to speculate. What would happen if aliens landed on 
planet Earth and waged war, and would a legal treaty 
need to be drafted? I can see the headline now: “Lawyer 
says peace treaty needed if aliens invade.” And the story 
you came to tell is suddenly lost in the woods.

5. The two-headed question
Some journalists prepare for an interview in the same 
way you might prepare for a case.

They’ll make a statement during a question. The jour-
nalist might say “So you have six women lawyers in your 
firm and none of them, I understand, are partners, yet 
Bob Smith who you’ve just hired is tipped to become a 
partner over the next 18 months?

If the statement that six women are indeed not part-
ners is true, then that is fine but if one or more are about 
to be made partner, don’t for a second ignore that fact. 
Celebrate it because an interview is also an opportunity 
to gain free PR exposure.

Journalists employ this tactic to test waters or fly a 
kite and see which direction the interview heads. You 
should always challenge their knowledge of so-called facts.

6. The personal question
You’ve successfully defended a legal case of a former 
criminal being released into an area of a family-orientated 

PRACTICE
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community. The man has done his time and you’ve 
upheld human rights.

But then the journalist asks: “Would you like Charlie 
Ransom living in your neighbourhood, you live in Herne 
Bay don’t you?”

It’s the Not In My Backyard question and is designed 
to incite a defensive answer. It’s best to reply with 
something along the lines of, “Everyone has a right to 
live somewhere.” Then mention the checks and balances 
that are in place for the release of the person and the 
parole conditions that are in place.

7. Just for background
You’ve prepared for the interview and you have a good 
idea of the line of questioning that will be asked of you, 
but then the journalist asks you before the interview 
formally takes place a few questions they say is just 
for background. Remember, this may not be quoted 
verbatim but it will likely be used as a foundation 
somewhere in the story, so be 100% certain that what 
you are providing “just for background” is correct.

8. Repeating the same question; only 
worded slightly differently
It can be frustrating feeling like you are being asked 

P R A C T I C E

the same question again and again. 
It feels like being interrogated but 
if you give into this game you 
will most likely give a different 
answer, so it’s best to stick to your 
original response and simply say 
“I’ve answered that question but 
you keep rewording it to provoke 
a different answer.” Remember, a 
journalist is looking for content and 
copy and angles.

9. While you’re here…
It’s always towards the end of the 
interview, just when you’re feeling 
like things went well and you’re 
about to make a beeline for the door. 
The journalist has you feeling good 
and appears to be sympathetic to 
your viewpoint and possibly even 
agrees with it. Then fires the off-
hand, loosely speculative question 
related to your sector, and you 
answer it with a speculative reply. 
Be prepared for this because it too 
will likely make the copy in the style 
of “When asked about the tipped 
resignation of the Justice Minister, 
he or she said…”

10. That final question
Do you think Bill English will win 
the next general election and what’s 
your thoughts on his U-turn about 
gay marriage? You’re paid about 
300K a year, so do you think you 
are worth the salary your company 
pays you? Where will you be in a 
years’ time?

These questions are considered 
the final hit and remember that 
journalists are like elephants in 
that they never forget what you 

said and will bring it out as 
fact when the time arises. 

Plus, they don’t know 
if they’ll ever have 
you in their studio 
or newsroom again 
as it took forever to 

arrange so it’s a case of 
fire every shot until the 

chambers are empty.
After all that, you might be 

even more worried about facing 
up to a journalist’s recorder. But 
don’t: if you have the knowledge 

and have prepared readily before-
hand it will all go swimmingly. ▪

Do you think 
Bill English 
will win the 
next general 
election and 
what’s your 
thoughts on 
his U-turn 
about gay 
marriage? 
You’re paid 
about 300K 
a year, so do 
you think you 
are worth the 
salary your 
company pays 
you? Where 
will you be in 
a years’ time?
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H E A LT H Y P R A C T I C E  ·  P R A C T I S I N G  W E L L

Buckle your seatbelt. I suspect 
2017 will be a fast-paced, bumpy ride 
into an uncertain and challenging 
future. What has worked well for 
your law practice to date may not be 
sufficient to get it to where it needs to 
be, or even maintain the status quo.

Wikipedia defines “future proof-
ing” as “the process of anticipating 
the future and developing methods 
of minimising the effects of shocks 
and stresses of future events”. This is 
probably as good a definition as any.

The need to future proof a law 
practice internally and externally 
is compelling. By “internal”, I mean 
how the law practice functions day-
to-day; how things are managed and 
people interact, what gets done and 
how it get done etc. By “externally”, 
I mean how the firm interacts with 
external constituents, what work is 
done, business development and the 
like. To future proof a law practice, 
it’s essential to do both well.

Internal Future Proofing
The two most important compo-
nents of an internally future proofed 
law practice are having (1) a high 
performance culture and (2) an opti-
mal governance structure. Without 
these the rest is window dressing.

High Performance Culture

This means different things to differ-
ent people, but a law practice with 
a high trust culture invariably has 
a high performance culture. Things 
get done well, people communicate 
with each other effectively, morale 
and retention are high, leadership is 

PRACTISING WELL

Future Proofing 
your Law Practice
BY EMILY  

MORROW

• Flexibility: Flexibility that contributes to a high 
trust culture means that things can be successfully 
accomplished in various ways, and being open minded 
when one collaborates with others. It does not mean 
compromising excellence or embracing mediocrity, 
but it does involve recognising that high performance 
comes in many shapes and sizes.

• Consistency: It’s important to be consistent in your 
work interactions with other people over time. 
Building trust is cumulative and iterative.

• Good intentions: Interaction, disclosure, flexibility and 
consistency will not alone build high trust professional 
relationships unless good intentions are part of the mix. 
Leadership must genuinely seek positive outcomes 
and want to support everyone’s success. Merely paying 

respected and trusted, and the office 
is an employer of choice. Even in 
smaller, regional centres, law prac-
tices with such a culture routinely 
attract and keep the brightest and 
the best.

Having a high performance cul-
ture is an outcome of everything 
that happens within a law practice, 
rather than an objective. By focusing, 
for example, on developing high 
trust professional relationships, a 
firm will predictably move towards 
having a high performance culture.

Cultivating these relationships 
is just one aspect of a high perfor-
mance culture, but a great place to 
start the process. That said, consider 
the following characteristics of high 
trust organisations:
• Interaction: Professional inter-

actions that foster a high trust 
culture occur appropriately, 
frequently and are tailored to the 
situation. The best interactions 
are face-to-face and involve verbal 
content, facial expressions, body 
language and tone of voice. This 
is particularly important for law 
practices whose members are 
geographically separated and who 
work together, remotely.

• Disclosure: Trust is eroded when 
people don’t share critical infor-
mation with each other. When 
everyone shares appropriate 
information and explains why 
the information matters, high trust 
relationships develop. This does 
not mean violating appropriate 
confidences, but it does mean 
giving people the information they 
need to make informed decisions.

5 0

A P R I L 2 0 1 7  ·  L AW TA L K  9 0 5



P R A C T I S I N G  W E L L ·  H E A LT H Y P R A C T I C E

lip service to good intentions is insufficient and can 
foster cynicism, distrust and hypocrisy.

Optimal Governance Structure

A governance structure is based on a small group of 
individuals (who are accountable to a wider group of 
individuals), being responsible for the running of an 
organisation. It typically consists of agreed rules, prac-
tices and processes. An optimal governance structure is 
one that aligns with, and consistently reinforces, a high 
performance culture within an organisation. It needs 
to be practical, easy to administer, viewed positively 
and sustainable.

In my article, “Optimal Law Firm Management: 
A Moving Target” (LawTalk 899, 21 October 2016), I 

personnel, revenue, expenses, 
space needs and the like?

• What practice areas does the firm 
now have that will likely prosper 
– or fail to prosper – in the future?

• What opportunities does the firm 
now have that merit serious con-
sideration? What is the risk/benefit 
analysis of such opportunities?

• What is going on in the firm’s 
market area and how should this 
be addressed?

• To what extent will the firm’s 
business development efforts be 
sufficient now and in the future? If 
they are inadequate, what needs 
to be done?

• What are the succession planning 
implications?

Some firms have partners, or 
others, who are naturally adept at 
doing internal and external future 
proofing analyses. Others may lack 
the internal capability to do so. In 
either case, a partners’ retreat can 
be an excellent start to the discus-
sion. Although the retreat agenda 
can focus on either/both internal 
and external future proofing, my 
preference is to start internally and 
get the house in order. Thereafter, 
external future proofing, including 
business development, succession 
planning and related issues fall into 
place more easily. Because such 
discussions can be challenging or 
even confronting, it can be helpful 
to have a capable external facilitator 
to keep the conversation focused, 
positive and productive.

Like law firm management, law 
practice future proofing is a moving 
target. You never fully arrive, but the 
early bird does get the worm. If you 
don’t start the process and do it right 
the first time, you are less likely to 
prosper in the future. The future is 
rapidly approaching, replete with 
traps for the unwary. Is your law 
practice ready for it? ▪

Emily Morrow BA (Hons), JD (Hons), 
was a lawyer and senior partner 
with a large firm in the United 
States. She now resides in Auckland 
and provides tailored consulting 
services for lawyers, focusing on 
non-technical skills that correlate 
with professional success. 

discussed the different stages of 
management that law practices 
often pass through. That said, 
governance goes beyond man-
agement and provides continuity 
through changes in leadership and 
administration. Even when there 
are no obvious strong leaders and/
or managers, if a sound governance 
structure is in place, the firm will 
prosper.

I suggest law practices con-
sider the following in terms of 
governance:
• What does a high performance 

culture mean in the context of 
the law practice?

• What is working well now in your 
governance structure – assuming 
that an optimal governance struc-
ture is one that aligns with and 
consistently reinforces a high-per-
formance culture in your practice?

• What is not working in your 
governance structure based on 
the above definition?

• What needs to be done to achieve 
an optimal governance structure?

If leadership in the practice can 
answer these questions well, you 
can achieve a high performance 
culture and an optimal governance 
structure.

External future proofing
The key to externally future proofing 
your law practice is the ability to 
be reasonably prescient. No one 
can predict the future, but some 
people are better at assessing what 
is going on now, predicting how 
that will play out in the future and 
responding proactively. It’s the abil-
ity to know what information really 
matters, put it in context and make 
and act on informed and accurate 
guesses about what will happen in 
the future. It’s something I did rou-
tinely as an estate planning lawyer. 
I drafted wills and trusts in the 
present that consistently worked 
well in the future when my clients 
died. These documents withstood 
the test of time, as should any 
excellent future proofing strategy.

To externally future proof a law 
practice, partners and management 
should consider the following:
• What are the likely future demo-

graphics of the firm in terms of 
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IN-HOUSE

CLO survey shows high 
termination rate of law firms

Law Department Budget ($US) and whether terminated firm or counsel in 2016
Terminated Less than $1m $1m to $2.9m $3m to $9.9m $10m or more

Yes 28% 38% 39% 48%

No 69% 58% 57% 48%

Prefer not to say 3% 4% 4% 4%

Responses 496 178 84 54

An international survey of 
almost 1,100 General Counsel and 
Chief Legal Officers (CLO) has found 
that 31% reported terminating at 
least one law firm or outside counsel 
relationship for underperforming in 
2016.

The Association of Corporate 
Counsel CLO 2017 Survey  also 
found that 46% of responding CLOs 
reported that they either definitely 
(10%) or may (36%) terminate a 
law firm or outside counsel rela-
tionship with the intent to hire 
a new firm to perform the same 
work in 2017.

The survey covered 42 coun-
tries, including New Zealand and 
Australia. It indicated that gener-
ally the bigger the law department 
budget, the more likely a CLO was 
to have terminated a law firm or 
outside counsel in 2016. 

The research found that CLOs 
who reported terminating a law 
firm in 2016 were significantly more 
likely to report that they anticipate 
increasing their inside budget and 
increasing their use of alternative 
fees: 52% of respondents who ter-
minated a firm expect to increase 
their inside budget compared with 
39% who did not sever ties with any 
law firm.

Less than 1% of the responses 
from the survey of 1,130 CLOs came 
from New Zealand (actual number 
not stated), but 11% of responses 
came from Australia.

Litigation handling
The CLO respondents reported that 
their departments handled roughly 
four active litigation matters at 
a given time, with the top 5% of 

departments handling more than 
15 litigation matters.

The amount of litigation varied 
by the type of industry in which a 
department was engaged, with the 
healthcare industry handling the 
highest average number of litigation 
matters (5.76 at a time), followed by 
real estate and telecommunications 
(both 5.57). Those with the lowest 

average number were information 
technology (1.67) and biotechnology/
life sciences (1.95).

On average, 24% of a law depart-
ment’s budget was spent on lit-
igation, with those in the top 5% 
spending as much as 80% of their 
budget on litigation. Generally, 
the larger a department’s budget, 
the greater the percentage of that 
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Number of active pieces of litigation being handled at time of survey

Office Region Mean Median

Asia-Pacific 3.5 2

Australia/New Zealand 3.9 2

Canada 5.8 3

Europe 5.3 3

Middle East/Africa 5 5

United States 3.7 2 Outsourcing
Participants were asked about 
the work that they outsourced. 
Complex litigation was almost 
always outsourced to a law firm, 
followed by patent services and 
e-discovery.

Respondents were asked to rate 
the importance which they antici-
pated different issues would have 
over the next 12 months. Top was 
ethics and compliance, followed 
by regulatory of governmental 
changes. The survey report notes 
that although the order of issues 
has changed only slightly since 2013, 
many key issues have grown in their 
importance to CLOs.

“The continued emphasis on 
compliance is not surprising 
given that law departments report 
having to handle an average of just 
under three (internal and external) 
compliance-related investigations 
in the past year. In the most 
extreme cases, departments are 
handling as many as 10 or more 
investigations. And with 28% of 
respondents saying they were 
targeted by a regulatory agency 
in the past two years, there is a 
distinct possibility that one in four 
CLOs are addressing regulatory 
issues in addition to other com-
pliance-related investigations,” the 
survey says. ▪

Work Proportion outsourcing

Complex litigation 97%

Patent services 83%

E-Discovery 61%

Legal research 36%

Due diligence 36%

Legal writing 21%

Document review 13%

Content creation 6%

Records management 3%

Contract management 1%

Document management 1%

Work which is outsourced to a law firm

Level of importance you anticipate each of the following issues will 
hold over the next 12 months

Issue Very or Extremely Important

Ethics and compliance 74%

Regulatory or governmental changes 71%

Information privacy 68%

Data breaches and protection of 66%

Technology developments 59%

Protection of IP or related disputes 52%

Mergers and acquisitions 49%

Employer’s duty of care/workplace 44%

Social media management/governance 33%

Anti-bribery issues 31%

Whistleblower issues 22%

Healthcare reform 19%

budget was spent on litigation.
CLOs in Canada and Europe expe-

rienced a higher average number 
of active pieces of litigation within 
their department compared to those 
in the United States, Asia-Pacific and 
Australia/New Zealand.
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In an increasingly connected world, 
in-house lawyers around the globe face 
common challenges, whether it is how to 
adapt to the digital transformation of the 
economy, manage dispute resolution across 
international borders, or legal process 
outsourcing and its impact on in-house 
legal teams.

These issues and more were the sub-
ject of debate between in-house lawyers 
from 40 countries at the world summit of 
in-house lawyers held in Paris in October 
2016. Organised by In-house Counsel 
Worldwide (ICW), the theme of the summit 
was ‘Glocalisation: Global Business, Local 
Rules – Local Business, Global Rules’.

A neologism first coined in Japan, 
glocalisation, or glocal, derives from the 
Japanese word ‘dochakuka’ which means 
global localisation. It is a concept that 
embodies the practice of law within an 
international environment within which 
in-house lawyers must consider the impli-
cations of local law, culture, and business.

Global network
The ICW group is a global network of 
associations focussed on the profession 
of in-house counsel. Twelve member 
associations form a community of interna-
tional in-house counsel working together 
to promote the value of the in-house 
counsel profession, share knowledge and 
best practices across borders and foster 
global connections. ICW has a diverse 
membership – as well as the in-house 
lawyers’ section of the New Zealand Law 
Society (ILANZ), in-house associations 
from England, Canada, France, Malaysia, 
Singapore, Brazil, Germany, South Africa, 
India, Hong Kong and Belgium are also 
members with other memberships 
pending.

IN-HOUSE

Global connections, 
local benefits
BY JEREMY 

VALENTINE

ICW has a number of working groups 
that progress priorities identified by its 
Executive Committee. The working groups 
cover areas such as practice sharing, 
developing a digital strategy, career and 
professional development for in-house 
lawyers, profiling and advocating on issues 
affecting in-house lawyers. Another area of 
particular interest to New Zealand lawyers 
is reciprocity of benefits provided by inter-
national associations to their individual 
members.

But ICW is only part of the picture. ILANZ 
has, for a long period, had close ties with 
our neighbours across the Tasman, ACC 
Australia (a chapter of the Association of 
Corporate Counsel, formerly the Australian 
Corporate Lawyers’ Association). ILANZ 
collaborates with ACC Australia to produce 
a biennial leading practices and bench-
mark report – a comprehensive research 
report providing benchmarking material 
and practical tips for the in-house legal 
profession in both countries.

ILANZ also has a strong relationship 
with the Canadian Corporate Counsel 
Association (CCCA is a forum of the 
Canadian Bar Association). The CCCA has an 
excellent framework in place for in-house 
lawyers and has been active in support-
ing the role of in-house counsel through 

initiatives such as a specific accreditation 
qualification. This is something being con-
sidered for New Zealand.

Global connections
In-house lawyers in New Zealand derive 
tangible benefits from the global connec-
tions that ILANZ has developed. As a small, 
geographically isolated country we are able 
to use these international connections to 
ensure that we keep in-house lawyers up to 
date with the latest international develop-
ments in in-house practice, provide access 
to resources developed overseas, identify 
excellent overseas speakers for ILANZ 
events, and share ideas and collaborate 
across borders to deliver tailored services 
to in-house lawyers.

ILANZ is always on the lookout for 
talented, enthusiastic in-house lawyers 
to contribute to its international work by 
volunteering to be on an ICW working 
group. Please contact ILANZ at ilanz@
lawsociety.org.nz for more information on 
participating or for information on ICW 
more generally. ▪

Jeremy Valentine is a Committee member 
of the In-house Lawyers’ Section (ILANZ) 
and an Executive Committee member of 
In-house Counsel Worldwide.

CLARK BOYCE LAWYERS
Rachel Walsh has been promoted to the position of 
Associate of Christchurch law firm Clark Boyce Lawyers. 

Rachel joined Clark Boyce in October 2014 and provides 
specialist legal advice on all family matters including 
separation, relationship property, trusts, domestic 
violence, CYFS and Care of Children Act disputes. 

She also has a wide range of employment and 
immigration experience.
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In the March column I looked at how hard it is 
to get good tech security advice, which is why many 
firms bury their heads in the sand, either entrusting their 
IT security to someone else, or simply doing nothing 
and hoping for the best.

Don’t despair. With a bit of preparation and common 
sense you can protect your firm from harm. Here’s how:

Implement a security awareness programme: People 
are your biggest security threat. Your people, that is. 
Regularly train your personnel and your business part-
ners on security best practices. Discuss IT security at 
staff meetings and promote a culture of accountability 
and openness. Make it everyone’s job to maintain 
security. Commend those who speak up, even if they 
say something silly.

Physically secure your assets: Servers, storage and 
backup media should be safely locked away at all times. 
You’d be surprised at how many firms religiously shred 
documents, but leave backup media (containing copies 
of all of their documents) lying around the office.

Make security an agenda item: Meet with your IT 
specialists monthly and make security an agenda item. 
Scratch under the surface – hearing that “everything’s 
fine” is reassuring, but acquire evidence and proactively 
identify threats.

Stay informed and assess risks: Ask real-world ‘what 
if ’ questions and demand plain-English answers.

Don’t be a phish: Phishing attacks (where someone 
tries to trick you into giving them information and/or 
money) are common and can be surprisingly convincing. 
Never click links in emails. If you need to visit a website 
(such as webmail or online banking) then navigate to 
it yourself from your browser.

If you’re not 100% certain about an email or website 
then ask your IT partner for advice before going any 
further.

Never, ever provide credit card details or other per-
sonal information to anyone without positively identi-
fying who they are. Even if a message is from someone 
you know, ring them to confirm before taking action.

Keep your software up to date: Software is complex 
and that’s what makes it so damn awesome. It does 
mean that it needs to be regularly updated, however. 
Software updates should be automated. So too should be 
the report showing that all of your devices are up to date.

TECHNOLOGY

Common Sense  
IT Security
BY DAMIAN 

FUNNELL

Don’t forget your website, which probably runs on 
someone else’s servers, but could be easy to hack if it’s 
not regularly updated.

Install security software: No computer should be 
without good security software. You should get a weekly 
report that shows that all computers are scanned and 
protected and that all security software (including virus 
signatures) are up to date.

Be smart about passwords: Use complex passwords. 
Complex, but memorable. Use a mixture of capitalisation, 
alphanumerics and punctuation.

Use different passwords for different services, par-
ticularly for online banking and other financial services. 
This is so important.

Never write passwords down. If you can’t remember 
all of them use a password manager such as LastPass 
(inexpensive) or Dashlane (free).

Passwords should only ever be known to the owner. 
If you’re given a password (e.g. for a new account or 
after your password is reset) then immediately change 
it to something only you know.

Don’t let users share passwords or pin numbers and 
don’t disclose either to your kids.

Check your backups: In our experience less than half 
of businesses have fully operational backups.

Check your backup report each week. Ask your IT 
service provider to do a test restore of one of your 
servers (on to a test system) at short notice and check 
the results – make sure all of the data is there and is 
usable after the restore. Do this regularly – if your IT 
service provider struggles to perform then get ready to 
ask them some serious questions.

You should be backing up to the cloud, but if you do 
still have backup media (tapes, disks, etc) then make 
sure they are securely stored off-site. Media should not 
be stored in the same location as your servers, as both 
can be destroyed or stolen at the same time.

Use Two Factor Authentication: Lots of services sup-
port this. For example, you can configure Google Apps 
to text you a time-sensitive second password when you 
log in. Enable TFA wherever possible – even if someone 
steals your password they’ll still have trouble logging in 
as you. Ask your IT partner for advice on what services 
support this.

Be Prepared
Your firm’s IT security is not something you can ignore 
or outsource completely to someone else. With a bit of 
common sense and planning, however, you can improve 
your security posture and protect yourself from a myriad 
of security threats. ▪

Damian Funnell is a technologist and founder of 
Choice Technology (an IT services company) and 
PanaceaHQ .com (a cloud software company).
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Technology and the law: in the beginning they 
probably seemed like very unlikely bedfellows at any 
time in the future.

But with ongoing pressure for ‘access to justice’, online 
lawyering is filling some of that void in the public system.

Complete Online Dispute Resolution (CODR) is one 
of several web-based services that has sprouted legal 
legs over the past year. It’s the only model of its kind in 
New Zealand in that it only deals with resolving legal 
disagreements.

CODR deals with a range of disputes, primarily in 
contract and property, however, it also deals with trust, 
consumer, insurance, healthcare, and even international 
disputes.

Some of the common problems or criticisms of the 
traditional justice system are that it could be faster and 
less complex, stressful and expensive.

Settling a dispute in person can often be very stressful 
with both parties armed with lawyers ready to engage 
in a legal battle, because neither party wants to speak 
to the other.

So, while doing the work online may appear imper-
sonal, perhaps that’s the strength of the game plan?

The development manager for Auckland-based CODR,  
Steven Bird, thinks so.

“You can often remain more objective if you’re not 
in the room with someone you’re having the dispute 
with. It takes the emotion out of it and perhaps helps 
with making more rational decisions,” he says.

How it works
Take a common scenario such as a relationship property 
dispute.

“One of the parties would get in touch with us and 
fill out a claim form online. We would then get in touch 
with the counter-party and give this information to one 
of our relationship property experts who would provide 
a quote on the cost of settlement,” Mr Bird says.

He says the cost is significantly cheaper than dragging 
the issue through court.

“Part of the aim of CODR was to respond to the rise 
of unrepresented litigants in court. The cost of litigation 

Online dispute resolution 
Filling some of the access to justice void?

BY NICK 
BUTCHER

is high, and it’s out of reach for a lot of people. If your 
dispute is less than $100,000, it’s probably not worth 
going to court for as it may cost you $30,000 to $50,000 
to litigate, and if you lose, you may have to pay costs,” 
he says.

How does CODR make some real 
money?
CODR is set up to handle multiple disputes during a 
standard work day.

And those disputes are coming about because many 
of them would not normally get to a litigation stage 
because of the high cost in the court system.

“If you have a $60,000 dispute, but it will cost you 
$30,000 to litigate it, most people will just walk away. 
But if by doing it online, it will cost you $5,000, then 
you’re much more likely to proceed,” Mr Bird says.

The dispute resolution model would work the same 
way if it was an insurance claim such as one that may 
have arisen from the recent Kaikoura earthquakes.

For example, imagine if you live in the quake-hit town 
and your dispute is with an insurance company based 
in Auckland.

“Your legal representation is probably in Nelson or 
Christchurch and the insurance company is in Auckland. 
You’d have to file your claim in the Nelson High Court and 
wait approximately 600 days for a judgment. Conversely, 

you could have an online mediation 
within a few weeks, without any of 
the parties having to travel, and get 
the dispute resolved.”

Of course, the claimant would 
need the insurance company to agree 
to online dispute resolution but as Mr 
Bird points out, insurance companies 
have an interest in processing claims 
and don’t want these unquantified 
liabilities on their books.

Steven Bird says other common 
problems CODR deals with are 
contractual disputes where people 
have not received the agreed money 
for a job or work done. ▪

“You can often 
remain more 
objective if 
you’re not 
in the room 
with someone 
you’re having 
the dispute 
with. It takes 
the emotion 
out of it and 
perhaps helps 
with making 
more rational 
decisions.”
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Smartphones have advanced to 
the point now where they are 
essentially small computers with 
the added bonus of being a phone.

Many lawyers use smartphones 
and, as the technology evolution 
continues to advance at a rapid 
pace, many additions have been 
developed to help make the most 
of the hardware.

There are many applications to 
choose from and the following 
are just some of those apps and 
websites that can be useful to legal 
professionals.

Grammarly
Grammarly was put together by 
some of the world’s leading lin-
guists and is a helpful spellcheck 
and grammatical tool for quick 
checks or when the built-in office 
spellcheck might not cut it with all 
that legal jargon.

It has two account options: free 
and paid. The free version checks 

Five handy apps for  
New Zealand lawyers

TECHNOLOGY

BY ANGHARAD  
O’FLYNN

only spelling however, it still has quite an advanced dic-
tionary that can include jargon used in some professions.

The paid version will check spelling and syntax, which 
can be helpful when you want to type up something in 
a short, simpler way for a client to read.

Grammarly is cross-platform friendly (this is a good 
thing) and can be used with Evernote, Google Drive, 
Dropbox and iCloud. It is also available in the Google 
chrome web store as an add-on, making it usable in 
certain email browsers and other sites.

Back of a Napkin
Back of a Napkin is a handy website tool created by 
national law firm Buddle Findlay.

According to the website, its intention is “to help 
people collaborating on new projects,” and, while the 
website isn’t a replacement for professional advice, is 
useful for clients who may want a basic agreement 
among themselves when establishing their company. 
It could also be used by lawyers as an example of a 
standard contractual business agreement.

TrialPod
TrialPod is litigation software for document reviewing 
and annotation, deposition transcript summaries and 
evidence presentation and is being used overseas in 
courtrooms as an alternative case presentation option. 

It is cross-platform friendly with 
certain applications such as Citrix 
ShareFile, Dropbox, Transporter, 
and WebDAV.

InfoTrack
InfoTrack was built so that legal 
professionals and conveyancers can 
search for everything they need in 
one place (perhaps best compared 
to a refined Google specifically 
designed for lawyers).

InfoTrack has a pay-for-your-
search structure so there are no 
initial purchase costs. It offers 
title searching and instruments, 
Company and Directorship 
Searching tools, Corporate Credit 
Reports and additional products 
on top of the basic search pack-
age providing access to LINZ, the 
Companies Office, PPSR and credit 
reports all in one place.

Easy Law
Easy Law is an app designed by 
Invercargill lawyer Emma Stanley 
for home buyers. It brings together 
the strands of information which 
home-buyers need, and is divided 
into three sections to cover people 
who don’t know where to start, 
those who have found a home but 
need assistance, and those who 
have made an offer. It includes 
useful definitions and checklists 
for would-be buyers. ▪

T E C H N O L O G Y
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There are three main things to consider when 
looking to redesign your existing website or start from 
scratch – how it looks, how it functions and what exactly 
you want the site to achieve.

Deciding if you like a designer’s work based on looks 
is probably the easiest part of the equation. You can start 
by taking a look at their website to get a feel for their 
aesthetic and whether it appeals to you. Also look for 
examples of their other work to see if that is suitable. 
They should showcase their work on their site, or be 
willing to provide case studies or references if you ask. 
Ask specifically to see examples of work they’ve done for 
other lawyers, law firms or professional services firms.

What do you need?
Before engaging a web designer ask yourself what you 
want your website to achieve. Is it simply an online 
business card? Is it to engage and inform current clients? 
Attract new clients? Highlight your expertise? Build your 
brand? Having a clear idea of what you want to achieve 
will save time once you get to the actual design process.

Former lawyer Jamie Twigg, who owns the Napier-
based web design company 543 Online, says most law-
yers need a fairly simple informational website – one 
that highlights their contact details and expertise, and 
includes things like lawyer profiles, news updates and 
potentially blogs.

“The main thing I always say to lawyers or other pro-
fessionals, is what are your core services or expertise? 
Then you make sure you structure a site so you have 
pages on each of those expertise. Then you’ve automat-
ically increased your chances of being found based on 
web searches on those expertise.”

Simplicity better than flashy designs
Some form of basic search engine optimisation (SEO) 
– which is how search engines like Google find you – 
should be included in the initial web build.

“When we first build a website, and most web 
designers do this, it will be set up so it can be found by 
search engines. But keeping it up to date and tracking it 
month-to-month is another thing,” says Mr Twigg. Some 

TECHNOLOGY

The importance  
of web design
BY KATE 

GEENTY

designers will offer ongoing SEO services, so check on 
ongoing services and prices.

Another former lawyer turned web expert, Paul 
Steele, says a web designer’s knowledge of the legal 
industry should also be taken into account. “You need 
to be confident that they know what law firm customers 
and prospects would expect to see on a website,” says 
Mr Steele who runs Law 2 Web, a company focused on 
creating and maintaining websites, social media pages 
and intranets for lawyers and law firms.

Mr Steele says simplicity usually works better than 
flashy, convoluted designs. “We like a clear, precise, crisp 
design with nothing unexpected.”

Getting simple things right is also important, such 
as making contact information easily accessible on 
the homepage. “Having a clear understanding of what 
people want to see on a website is important, and that 
includes intuitive site navigation and clear contact 
points,” he says.

Custom or templates?
The system your website will be built in is another 
important thing to consider. Will it be a custom design 
using bespoke software or will it use templates? If your 
designer uses a bespoke system, will you be able to 
upload content yourself or will you have to rely on them 
to do it for you. More importantly, if you decide to part 
ways with the firm, who owns your site’s intellectual 
property?

Ask about prices before you commit to anything, and 
also how the payments will be broken down. “As an 
example, we go half upfront and half on completion, 
which I think is pretty standard,” says Mr Twigg.

Key questions to ask
Find out exactly what is and isn’t included in the price 
and ask about extras such as hosting fees, ongoing SEO 
services, how much maintenance, training and support 
is included in the price, and the cost for future tweaks 
or content refreshers.

Do you want to be able to change and update content 
yourself or do you want them to handle it for you? What 
about analytical reporting of traffic and how visitors 
use the site?

There are literally hundreds of web designers who 
could design your site. Here are a few that either focus 
on law firms, or have experience designing for lawyers. 
These listings are not an endorsement of their services.

EXPERT
Details: Expert is a Wellington-based full-service website 
design and development company. Web design services 
include website architecture and creative brief planning, 
custom website design, custom template design, and 
CMS (content management system) training. Expert 
Developments, to give it it’s full title, also offers content 
management services including content strategy and 
planning, content writing including blogs and e-news-
letters and search engine optimisation (SEO) support.
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Market: General.
Owner/Developer: Founded by 
Evan Bayly and Aaron Main in 1998.
Indicative Pricing: Depends on 
nature of work.
URL: www.expert.services

LAW 2 WEB
Details: Law 2 Web specialises in 
developing websites and intranets 
for New Zealand lawyers and 
law firms. They conduct audits 
of existing websites and look at 
search engine optimisation and 
how changes to content and layout 
could improves the effectiveness 
of a site. They also create new 
websites using the WordPress 
platform. Part of the build process 
includes initial SEO work and 
assisting with content, domain 
name registration or renewal. They 
provide hosting, maintenance and 
support services as well as analyt-
ics reporting.

Market: Lawyers and law firms.
Owner/Developer: Former lawyer Paul Steele and web 
designer and developer Steven Gardner.
Indicative Pricing: Web consultation, design, initial SEO 
work and Go Live: from $1,450 for a barrister, $1,750 for 
a sole principal or director, $2,250 for a firm with two to 
four partners. Prices are available on request for larger 
firms. Content, photography and videography are extra 
but base service includes project management of these 
aspects. Hosting, maintenance and support services 
available at various monthly rates.
URL: law2web.co.nz

543 DESIGN & ONLINE
Details: 543 Design aims to be a ‘one-stop’ shop, that 
offers branding and online marketing services, as well 
as social media and search engine optimisation services 
alongside its web design service. Based in Napier, but 
services the whole of the country with around 75% of 
its customers based outside Hawke’s Bay.
Market: Professional services firms and small businesses.
Owner/Developer: Former lawyer Jamie Twigg.
Indicative Pricing: $1,199 plus GST for a multi-page, 
informational website.
URL: www.543.co.nz

LIMELIGHT ONLINE
Details: The Christchurch-based 
firm’s services include web design, 
content management, online mar-
keting, e-commerce and custom 
web development. They also offer 
copywriting, graphic design, 
domain name registration, hosting 
and server monitoring services.
Market: General.
Owner/Developer: Founded in 
1998, Limelight Online is a subsid-
iary of online marketing company 
Apex Digital.
Indicative Pricing: Depends on 
nature of work.
URL: www.limelightonline.co.nz

ZEALD
Details: A full service website 
design and digital marketing 
company. Zeald has a seven-step 
design process that goes from 
working out what you want your 
website to do, to creating an online 
business plan, then designing, 
building and loading your site. 
It also offers website audits and 
online marketing services includ-
ing SEO, copywriting, social media, 
adwords, online marketing and 
split testing.
Market :  Smal l  to  medium 
businesses.
Owner/Developer: Founded by 
brothers David and Brent Kelly 
and their cousin Hamish Braddick 
in 2001.
Indicative Pricing: Depends on 
nature of work.
URL: www.zeald.com

ZYBER
Details: Auckland-based Zyber 
specialises in small-to-medium 
enterprises and creates custom tem-
plate designs using the Squarespace 
content management system. They 
also offer digital marketing services 
including SEO, paid advertising and 
social media campaigns.
Market :  Smal l  to  medium 
businesses.
Owner/Developer: Formed in 
2009 by James Sampson and James 
Monk.
Indicative Pricing: Depends on 
nature of work.
URL: www.zyber.co.nz
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Services in nearly all sectors have evolved to 
meet consumer demand except one – legal services. The 
legal sector is one of the few that hasn’t adopted a new 
agile service delivery and payment approach. Think Uber, 
Xero and AirBnB in taxis, accounting and accommoda-
tion respectively. Services that we traditionally used 
and paid for in a certain way have innovated through 
leveraging technology, and businesses and individuals 
are now expecting this as a way of interacting with 
legal services too.

Trends are showing consumers of legal services are 
starting to look for fixed or capped fee structures, are 
wanting more value at a lower price, and are not nec-
essarily looking to law firms for legal services, they’re 
going to innovative professional service firms that offer 
a wider range of options.

But there’s no excuse as to why firms and organisa-
tions can’t adapt to these pressures. The technology to 
help them achieve it is available. There are a myriad of 
companies developing software and services specifi-
cally for the legal industry, especially in the areas of 
practice management software, e-discovery solutions, 
cloud-based IT infrastructure and document automation.

Not everyone has their head in the sand though. 
We’re seeing refreshing examples of those who see 
the opportunities in exploring new ways to innovate 
and drive efficiency, and a growing number of legal 
professionals recognising that to address these pressures 
and challenges they need to look to technology. We see 
this shift in attitude through the growing number of 
delegates attending the legal innovation and technology 
conference LawFest every year, as do the number of 
suppliers.

What is noticeable is the forward movement of two 
quite distinct groups of legal professionals. The first is 
those who are already leveraging technology – they’ll 
take it up a notch and explore things like artificial 

TECHNOLOGY

Legal professionals’ 
attitudes to innovation 
and technology are 
shifting
BY ANDREW 

KING

That’s what LawFest is offering 
this year – two streams to cater for 
legal professionals both new to legal 
technology and those at the fore-
front of it. Lawyers, support staff, 
and management from within firms, 
corporate organisations and govern-
ment agencies will discover new 
technology and develop a greater 
understanding of how technology 
and innovation can impact them, 
their organisations and their clients.

LawFest 2017 is being held on 
17 May at the Langham Hotel, 
Auckland. Tickets available at 
lawfest.nz/register ▪

Andrew King is the founder of 
E-Discovery Consulting and organ-
iser of LawFest.

intelligence to perform complex 
tasks, preparing for wide adoption 
of block chain, leveraging technol-
ogy assisted review (TAR), and how 
the power of information govern-
ance can assist with innovation cost 
effectively. This group will also be 
looking for opportunities to develop 
their own technology in-house to 
get that extra edge, and are always 
looking ahead.

The other group are slower to 
move, but are taking notice of what’s 
changing around them. They’ll 
start to develop an understanding 
of what their basic cyber-security 
needs are, how to leverage e-dis-
covery and what small changes can 
make a big difference to efficiencies 
and the bottom line.
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TECHNOLOGY

“I think one of the issues these 
days is the volume of information 
that is out there,” says Andrew 
King, an independent consultant 
at E-Discovery Consulting.

“It’s gotten to the stage that 
people are needing to use software 
to make the laborious task of dis-
covery more efficient. That’s where 
the e-discovery solutions come in to 
help legal staff with that laborious, 
monotonous task.”

How it works
The goal of e-discovery technology 
is to identify, preserve, collect, 
secure and produce an amount of 
electronically stored information 
(ESI) that is agreed upon by both 
sides, is defensible in litigation and 
is easily accessible through modern 
technology.

After the evidence is compiled 
physically, it is then scanned and 
copied into the e-discovery software 
system.

Once this electronic data is 
identified by the relevant parties, 
all documents – hard copy and elec-
tronic – are collected, extracted and 
filtered, with relevant data divided 
into easily searchable and accessible 
folders.

Information can be stored in 
categories for easy searching.

Redaction is also possible when 
documents are put into PDF format 
with notes accompanying these 
changes, which are easily tracked.

Some companies offer a similar 
form of document detection, provid-
ing more direct search boundaries 
for sorting through hundreds, or 
even thousands, of files.

After both parties have performed 
their respective edits, looked over 
the content, and are in agreement 

E-discovery at a glance
BY ANGHARAD  

O’FLYNN

option,” says Andrew King.
The costs vary depending on the requirement.

Security
As cybercrime becomes an increasing problem, security 
is a concern when picking e-discovery software and 
its hosts.

“What I’ve noticed in the past three to four years is 
that the security is at a high level,” Mr King says.

“The security mechanisms [associated with e-dis-
covery] provide many levels ... security that I would 
probably say would be at a higher level than what most 
smaller law firms would be running themselves on their 
own server.”

Most New Zealand firms are small and not immune 
to cyber security breaches.

Servers that host e-discovery software “… all have to 
meet certain international standards to be a provider 
of e-discovery software,” Mr King says.

A lot of the software is hosted through larger inter-
national online servers operated by some of the biggest 
names in technology.

Amazon and Google are two of the largest hosts and 
both meet the international security standards. This 
means that if the data centre blows up, they have backup 
procedures so files won’t be lost forever.

Some starting places
“A lot of people think that software is the be-all and 
end-all but I still find that, like with anything else in 
litigation and the discovery process, it’s the practices 
and processes that you put in place that are important 
and that you equip yourself with the right tools to go 
about this,” Mr King says.

“I think, sometimes, people spend too much time 
thinking we must get a particular tool and that will solve 
all our problems, however a lot of them are exactly the 
same, but some of them have more powerful features 
than others.”

If you’re new to this concept, a good place to start 
is looking at companies like Ringtail, Relativity, and 
Everlaw. These are globally recognised e-discovery 
products.

If you want something a little closer to home, LawFlow 
is New Zealand’s answer to international e-discovery 
software. It is designed to support the High Court and 
District Court discovery rules and offers e-discovery 
packages for all file sizes. ▪

A lot of 
people 
think that 
software is 
the be-all 
and end-all 
but I still 
find that, 
like with 
anything 
else in 
litigation 
and the 
discovery 
process, it’s 
the practices 
and 
processes 
that you 
put in place 
that are 
important

with what has been collected, a 
legal hold is placed on it to prevent 
tampering.

Accessibility in New 
Zealand, and the cost
New Zealand-centric technology is 
hard to come by. Luckily, the general 
function of all e-discovery software 
is the same across the board.

The only difference, like most 
companies who produce similar 
products, is in the e-discovery pack-
ages from the many legal technology 
companies that offer it.

“Sometimes the matters that 
people are working on are a lot more 
complex and have a higher volume 
of documents and might cost a bit 
more, while some of the other 
options are quite a cost effective 
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This summarises the results of a New Zealand 
study investigating whether and how employees’ vol-
unteering motivation to the degree of autonomy they 
experience in choosing the volunteering activity. The 
research was carried out with participants from the 
legal, insurance, banking, engineering and telecommu-
nications sections.

Past research suggests that while more organisations 
provide volunteering options, employee uptake of these 
activities is relatively low. Employees are known to be 
motivated by various factors, some of which are altruis-
tic and some egoistic. We know that being autonomously 
motivated, thus being self-motivated by reasons that 
reflect one’s own values and interests, is advantageous 
as it results in higher quality outcomes in terms of 
performance, persistence and satisfaction. Thus, in this 
research, the following questions were posed:
• Does the level of autonomy in corporate volunteering 

relate to the choice of volunteering type?

Corporate Volunteering and 
autonomy in choice of activity

PRO BONO

BY HENRIETA 
HAMILTON SKURAK

5 DAY MEDIATION 
WORKSHOPS
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Auckland: 21–25 November

Conflict management coaching 

Wellington: 22–25 August
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Incorporating  
 & IAMA
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online www.resolution.institute

• Does autonomy in corporate volunteering motivation 
relate to employee well-being, volunteering satis-
faction, organisational commitment and feeling of 
community engagement?

• Are such factors as Corporate Social Responsibility 
(CSR) climate, supervisory support to volunteer and 
organisational pressure linked to employee motivation 
to participate in corporate volunteering?

In addition to those employees who volunteered 
independently from their employer (independent vol-
unteers), corporate volunteering was categorised into 
three distinctive groups:
• Company organised volunteering: The company 

initiates and manages the volunteering activity and 
chooses the target charity.

• Company brokered volunteering: The employee 
engages with a volunteer coordinator outside the 
organisation who facilitates the activity; the employee 
may or may not choose the target charity.

• Individually organised volunteering: The employee 
initiates and manages the volunteering activity, and 
chooses the target charity.

The breakdown of participation is displayed in the chart 
at right. The sample for the study consisted of 285 par-
ticipants from five organisations from the insurance, 
banking, legal, engineering and telecommunications 
sectors. Most employees participated through individu-
ally organised volunteering (36%). This ranking was the 
same when participation was considered separately for 
each company. The findings from the study suggest that:
1 Volunteering for the sheer enjoyment of it was equally 

an important reason for corporate and independent 
volunteers. However, employees who volunteered 
through company-organised activities, more than 
those who organised their volunteering individually, 
did so because volunteering made them feel good 
about themselves. Employees who volunteered 
independently were motivated by the value and 
importance of the activity more than their corporate 
volunteer counterparts. Therefore:
• It pays to offer a variety of volunteering options 

to employees as different individuals seem to be 
motivated by different reasons and prefer different 
level of involvement in the management of their 
volunteering.

Employees are 
known to be 
motivated by 
various factors, 
some of which 
are altruistic 
and some 
egoistic. We 
know that being 
autonomously 
motivated, 
thus being 
self-motivated 
by reasons that 
reflect one’s 
own values and 
interests, is 
advantageous as 
it results in higher 
quality outcomes 
in terms of 
performance, 
persistence and 
satisfaction.
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• Organisations may find it beneficial to include 
information relating to the value and importance of 
volunteering in their volunteer recruitment material 
and company website.

2 While individually organised volunteering was the 
most prevalent type in the sample, employees who 
opted to participate in company organised or brokered 
volunteering were likely to continue this type of vol-
unteering in the future, suggesting that this option 
suited their needs.

3 Higher level of autonomy to participate in corporate 
volunteering was indeed found to enhance employee 
organisational commitment, volunteer satisfaction 
and their perception of community engagement.

4 Supervisory support and CSR 
climate were shown to positively 
contribute to employee autonomy 
in corporate volunteering. Therefore 
it is beneficial to foster an environ-
ment where employees feel their 
superiors are interested in their 
corporate volunteering activities. In 
addition, accommodating employ-
ees’ needs in order to participate 
can go a long way towards making 
them feel self-motivated.

5 It pays to have a CSR supportive 
organisational climate where 
employees feel their organisation 

is socially responsible and gives time, money and 
resources to not-for-profit organisations.

6 Low organisational pressure to be a “team player” 
and “go above and beyond the call of duty” did not 
seem to be detrimental to one’s feeling of autonomy 
in volunteering participation in the present sample. ▪

Henrieta Hamilton Skurak carried out this research 
as part of her doctoral studies at the University of 
Canterbury’s Department of Psychology. Lawyers 
were offered the opportunity to participate through 
LawPoints. A full report will be available from the 
university on submission of her thesis. henriteta.
hamiltonskurak@pg.canterbury.act.nz.
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Auckland-based AUT began 
offering a law degree in 2009 
when it became the sixth tertiary 
institution with a law school. It is 
now into its eighth year and has 
seen a number of interesting recent 
developments in its curriculum and 
academic staffing.

LawTalk asked AUT Law School 
Dean, Professor Charles Rickett, 
about the changes and how he sees 
the future.

Are any changes being 
made to the law school 
in 2017 in areas such as 
curriculum and structure?
There are three matters to report 
here. First, shortly after I took up 
the Deanship in October 2014 we 
embarked on a programme of curric-
ulum review of our LLB degree. This 
resulted in our splitting our com-
pulsory compendious two semester 
Property Law course into three sepa-
rate semester long courses to satisfy 
the CLE Property Law requirement 
– being Real Property, Personal 
Property and Trusts. These papers 
are being taught for the first time 
in 2017. We retained Company Law 
as a compulsory paper but removed 
IP Law to elective status. We have 
also introduced a new compulsory 
paper in Public International Law 
and a capstone compulsory paper 
called Advanced Private Law where 
the object is both to introduce all 
students to Unjust Enrichment 
Law and to remind students that 
although they have learned their 
essential private law in managea-
ble silos they now need to realise 

AUT Law School 
looking ahead

programme. As our teaching strengths develop we intend 
to introduce other specialisations in the LLM programme.

AUT Law School opened in 2009 as 
New Zealand’s sixth law school. Some 
people are saying we are producing 
too many lawyers. Do you think New 
Zealand can sustain six law schools?
I don’t see a law school as a trade school or sausage 
machine “producing” only lawyers who intend to prac-
tise law in the traditional way. Of course, preparing 
students for practice is important and many of our 
students aspire to enter a life of legal practice, but I 
think a legal education is so much more than that. Our 
students learn all sorts of thinking, problem-solving, 
and social and communication skills and work habits 
that enable them for a wide range of career and job 
opportunities. My own law teachers used to say to my 
colleagues and me that a legal education would open 
so many possibilities for us – of my Oxford College year 
group of 12 only six went into legal practice, two went 
into the civil service, two became merchant bankers, 
one became a writer and the dummy of the year became 
an academic.

So can we sustain six law schools? Probably not if 
we see them as trade schools, but most certainly if we 
see them – as we should – as high performance educa-
tional and intellectual centres helping to encourage and 
sustain all that makes human civilisation so valuable 
and so fundamental to our flourishing as communities 
of respect, dignity and care. That, after all, is why we 
have universities.

Would you say that the way the legal 
profession views AUT Law School has 
changed since it opened?
I was not in New Zealand at the time the School was 
established so I cannot comment on what my perception 
of what the profession thought of us might have been 
then. What I can say is that our students are being 
employed at a high rate across a whole spectrum of 
employment opportunities, including in the profession. 
I think that is testimony to the fact that we are doing 
something right. In addition, my dealings with members 

that real life cases often present as 
a mixture of potential private law 
issues of which they need to be 
able to make sense. We have also 
sought to introduce a more effective 
emphasis on experiential learning 
in our programme, largely mediated 
at present through our heightened 
focus on clinical legal education.

Secondly, in 2016 we started to 
offer our first year papers (Legal 
System, Legal Writing and Reasoning 
and Constitutional Law) to students 
at our Manukau campus, where we 
had a first cohort of 46 students. In 
2017, in addition to teaching our 
first year courses to a new cohort 
of about 60 students at Manukau 
we are also teaching all our Part 
II compulsory subjects (Contract, 
Tort, the three Property Law papers 
and Company Law) to the 20 or so 
students who are continuing on in 
the LLB programme. Our intention, 
subject to resourcing, is to grow our 
capacity to offer all our compulsory 
courses at Manukau. This will mean 
that South Auckland students need 
only venture to the City campus for 
the elective papers component of 
their LLB degree.

Thirdly, recent appointments have 
given us considerable strength in 
Criminal Law and related areas, 
so we have refocused our taught 
LLM programme to provide a 
specialisation in criminal law from 
2017 onwards. Associate Professor 
Kris Gledhill has taken charge of 
the programme and is developing 
close links with the Criminal Bar 
Association, the Public Defence 
Service and Crown prosecutors to 
produce a very relevant and exciting 
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of the profession, from the senior 
judiciary right through to junior 
lawyers, leave me pretty confident 
that our endeavours as a School are 
well thought of on the whole and 
are valued.

When a new school starts there 
is only one way to go in terms of 
reputation and that is up – we are 
certainly going up and we are here 
to stay. Under my watch we will 
continue to appoint outstanding 
staff who are not only excellent 
teachers but are also cutting edge 
contributors to the development 
of legal thought, demand the very 
best academic performance from 
our students coupled with a healthy 
awareness of their responsibilities 
as leaders in society, and work very 
closely with our various stakehold-
ers, which include the profession 
but extend beyond that. I would like 
to take this opportunity to thank all 
those members of the profession 
who have given so graciously of 
their time and energy to our stu-
dents and our wider activities since 
the School started.

In outlining your point 
of difference on your 
website, you say law 
graduates with a strong 
grounding in commercial 
law are now sought by a 
wide range of employers. 
What are some of the 
differences an employer 
might expect between 
an AUT law graduate 
and those from other 
institutions?
We are trying to produce graduates 
who are confident, organised, artic-
ulate, focussed and humble enough 
to realise life is about learning to 
be, to do, and to give. Graduation 
is a beginning rather than an end 
in itself. We want our graduates 
to be technically proficient and 
knowledgeable – and now that the 
School is established this extends 
to all areas of the law – and to 
have a competent skills base in 
traditional lawyering skills (case 

a glowing success and a story that 
New Zealand and its legal fraternity 
can be proud of. Above all I hope 
students, staff and stakeholders 
alike will experience the School as 
a happy, interesting, challenging, 
exciting and relevant place in which 
to spend their time and energy, and 
a place where people are valued and 
their dignity is upheld.

What do you enjoy most 
about working at AUT 
Law School?
I enjoy the challenges that estab-
lishing a new venture brings with 
it. I have been a law teacher for a 
long time in quite a few institutions 
in New Zealand, Australia and 
England, and I have developed a 
sense – rightly or wrongly – of what 
really matters and what is merely 
ephemeral in good legal education. 
Being in a new institution gives me 
an opportunity to leave my mark in 
a way that many legal academics 
may not have the chance to do. I like 
the students here – they are genuine 
people with a desire to do well and 
grasp the chance they have been 
given. In 2015 I taught an elective 
course in Unjust Enrichment, in 2016 
I taught the compulsory Contract 
Law course, and this year I am 
teaching the new Personal Property 
Law course at both campuses.

I am fundamentally a teacher and 
I get huge satisfaction from seeing 
the development in the students. I 
enjoy working with my colleagues 
– we have an academic complement 
of 23 staff now. We have appointed 
some outstanding young academics 
who are just starting to build their 
academic careers and I find the 
opportunity to mentor them very 
honouring. I love reading their 
work and engaging with them as 
they start to learn the ropes. I would 
like more time to undertake research 
and writing in my areas of interest, 
but that is becoming more and more 
of a luxury I’m afraid, although I 
try to be self-disciplined enough 
to get something out in the journal 
literature annually at least. ▪

▲ Professor Charles Rickett, AUT Law School Dean.

analysis, statutory interpretation, writing briefs, oral 
argument, drafting, ADR, etc). These are, I would hope, 
the attributes of most, if not all, graduates from New 
Zealand law schools, which I think are all outstanding 
schools doing excellent work.

I would hope our fundamental point of difference 
is that our students emerge as better than most other 
graduates in their core lawyering abilities. But there are 
additional values I want them to acquire in their time 
with us, consistent with my view that we are more than 
a trade school because we are an educational institution. 
I hope they reveal a truly professional outlook and an 
ethical mindset, which results in their being collabo-
rative and compassionate in their dealings with those 
they work with and with those whose problems they 
become involved with. I hope we manage to instil in our 
students a sense of duty and responsibility arising out 
of their good fortune, rather than feeding some sense 
of entitlement. I want the School to become known for 
the fine contributing citizens it produces.

Where do you see AUT Law School in 
five years’ time?
I hope the School will continue on its present trajectory. 
This means a focus on excellent, relevant and exciting 
teaching that stimulates and develops students who are 
not only competent in technical ways but are interesting 
people because they are interested. We want to become a 
renowned centre of high quality research with a comple-
ment of scholars of high international standing. We want 
to ensure that our commitment to social justice is seen 
in large measure in our making our Manukau campus 
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The second edition of Matthew Smith’s book on 
judicial review will be useful to practitioners struggling 
to use the extensive case law on judicial review.

The book is 1300 pages long, itself an indication of 
how extensive a field administrative law has become. 
It is highly practical.

Smith has developed an extensive structure of relevant 
topic headings. He then proceeds under those headings 
to state summaries of cases and principles, extracting 
relevant language from the judgments that may be useful 
in future cases.

In an area of law where the grounds to review slide 
into one another, and some of them seem to be more 
in the nature of bumper sticker labels rather than legal 
principles, that is a useful method. Its utility in a field 
where predicting outcomes is hazardous may be con-
siderable. But I would not bet on it.

What administrative law lacks is a firm set of coherent 
principles. What it really amounts to, beyond the old 
principle of ultra vires, is often unclear.

Despite Lord Cooke’s determined quest for simplicity, 
that goal still seems far off and elusive: (Sir Robin Cooke, 
The Struggle for Simplicity in Administrative Law in 
M Taggart (ed) Judicial Review of Administrative Action 
in the 1980s (Oxford University Press, Auckland 1986).

Judicial review is, as Sir John McGrath observes in his 
preface, despite the Judicature Amendment Act 1972, 
essentially a common law system.

New Zealand Judicial Review 
Handbook, 2nd edition
By Matthew Smith

REVIEWED BY SIR GEOFFREY PALMER QC

One might observe that judicial 
review of administrative action 
remains rather in the position that 
the law of negligence was in before 
the decision of the House of Lords in 
Donohue v Stevenson [1932] AC 562.

It cries out for some more highly 
developed set of standards that 
define with some particularity 
what the precise nature of the legal 
enterprise is.

And that is particularly so in New 
Zealand, where administrative law 
has had a lean time since Sir Robin 
Cooke left the bench.

Procedural failures and unfairness 
the law handles reasonably well but 
when it comes to abuse of power or 
the challenges that approach policy 
decisions things get murky.

Serious theoretical arguments 
have been had, especially in the 
United Kingdom, about the theo-
retical underpinnings of the judicial 
doctrines. No satisfactory conclu-
sions have been reached.

Smith’s book is not so interested 
in theory as in practice, a very New 
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▲ Sir Geoffrey Palmer QC

What 
administrative 
law lacks is 
a firm set 
of coherent 
principles.

What it 
really 
amounts to, 
beyond the 
old principle 
of ultra vires, 
is often 
unclear.
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Zealand approach.
Judges confronted with judicial review cases are often 

somewhat conservative in speaking truth to power. They 
often do not know much about how governments really 
work nor how the public service is organised.

Their hesitation is entirely understandable given the 
subordinate position of the judiciary in a country that 
clings to the doctrine of parliamentary sovereignty.

Ministers, in particular, do not like judicial review 
cases that challenge their decisions. The Crown Law 
Office is often enjoined to defend their actions even 
where victory is likely to be elusive.

So, a certain circumspection on the part of the courts 
needs to be observed if the jurisdiction is to be preserved.

Privative clauses in New Zealand are not unknown 
and Ministers have unlimited access to the legislative 
machinery to change the law should they feel threatened 
by judicial review.

The courts, nevertheless, ought to be tougher in sus-
taining the judicial power in these cases. I wrote in 1992:

“To me modern administrative law looks like the 
dance of the seven veils, the judges rehearsing all 
the alluring things they can do to the executive 
branch of government but seldom actually doing 
it. For this elegant dance they ask not for the head 
of John the Baptist, but something rather more 
important – for the recognition of the legitimacy 
of their power. So far, they appear to have achieved 

Matthew Smith
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implicit acceptance of an expanded judicial power, 
although like many modern fashions, revisionism 
may yet set in.” (Geoffrey Palmer “The New Public 
Law: Its Province and Function” 22 VUWLR 1 at 2-3).

This is a little unfair; there are areas of judicial review 
that have developed quite well and provide some secure 
waypoints for lawyer. The rules of natural justice, for 
example, have developed in ways that are of real utility.

There is a lot we do not know, however, because 
comprehensive empirical work has never been done 
in New Zealand on this area of the law. So we do not 
know how much real difference the case law makes in 
the real world of decision-making.

The Judge over the administrator’s shoulder may have 
some deterrent effect against bad administration. But 
I remain sceptical.

The Ombudsman is cheaper and may often be more 
effective.

How much the institution of judicial review has either 
hindered public administration or improved it remains 
unknown.

Admittedly, the research design would be difficult. 
But if policy is to be evidence-based we should try and 
find out.

Much administrative law litigation in my experience, 
particularly on consultation, is tactical and strategic. 
It is also expensive. And many Judges do not feel at 
home with it.

For me the development of this legal enterprise is a 
worthwhile one. It needs further energy and research 
devoted to it.

Judicial review and administrative law generally need 
to be better known in the world outside the law.

Most people do not know of this jurisdiction or what 
it can do to further the causes of justice.

If they did know they may be disposed to give Judges 
further responsibilities instead dismissing them with 
the oft-repeated maxim that no-one elected them.

We in New Zealand devote significant legal resources 
to providing justice to people in accordance with law.

But we devote precious little resource to finding out 
whether we have succeeded. ▪

Thomson Reuters New Zealand Ltd, 978-0-947486-73-0, 
January 2017, paperback, 1300 pages, $295 (GST and postage 
not included).

As a former Prime Minister, Attorney-General, Minister 
of Justice, Law Professor, Law Commission President 
and founder of a public law firm, Sir Geoffrey Palmer 
QC has experienced judicial review of administrative 
actions from many different perspectives. He prac-
tises from Harbour Chambers in Wellington.
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Palmerston North has welcomed a lot of new 
lawyers in recent years, but a fresh approach is needed 
to consistently attract new talent to the town, according 
to Crown Solicitor Ben Vanderkolk.

Mr Vanderkolk, who is the New Zealand Law Society’s 
Manawatu branch President, moved to Palmerston North 
in 1983 to take up a position with the city’s then-Crown 
Solicitor David McKegg. Since then he’s seen the local 
legal landscape undergo numerous changes.

In the 1980s there were a succession of mergers and 
partnership dissolutions that led to sole practitioners 
dominating Palmerston North’s legal community. But 
in the 1990s that growth stalled.

“It was dominated by two big firms, a lesser number of 
mid-sized firms and a large number of sole practitioners,” 
Mr Vanderkolk says.

But he says that, in the past five years, the city’s legal 
profession has been revitalised.

“I have seen in the past few years a significant number 
of young people being taken on by firms. I think there 
are a number of people who were very strong lawyers 
in the 80s who are now getting close to retirement or 
are retiring from practice, so they are changing gear 
personally or changing their firms.”

Attracting lawyers
Despite the changing of the guard Mr Vanderkolk says it’s 
still a challenge to attract young lawyers and graduates 
to Manawatu. In the past he says local firms were not 
well set up to take on graduates and were reluctant 
to invest time and money on training programmes 
for junior lawyers who they felt would just leave after 
gaining some experience.

“I think that’s changing now though. I think that 
graduate lawyers are now insisting that employers have 
professional development programmes tailored for them. 
Young lawyers want to know what their future looks 

Focus On…  
Palmerston North
BY KATE  

GEENTY

like and they want to know where they are going to be 
in three to five years. I also think that lawyers in the 
Manawatu have also come to accept that these talented 
young people will move on and we just need to be in 
a position to keep replacing them. Young lawyers are 
very mobile and they see their career paths in short-
term chunks.”

Innes Dean Tararua Law Ltd Associate Melissa Bourke 
moved to Palmerston North with her husband and family 
six years ago and says they have never regretted the move.

“Wellington is a special city but we can breathe here. 
I have left commuting (it literally takes me five min-
utes from home to work) and high house prices behind 
and embraced the wide open spaces: biking along the 
Manawatu River with the kids and the dogs, tramping 
through the bush along the Manawatu Gorge Tawa Loop 
Track, blueberry picking at Pohangina. There is a real 
sense of community in Palmy that you just don’t get in 
the bigger cities – our children run between our house 
and their friends’ houses in our neighbourhood or meet 
at the school pool for a picnic dinner.”

Sam Rowe, a partner at Fitzherbert 
Rowe, says while it can be tough to 
attract new lawyers to the city, those 
that do are not always in a hurry to 
leave. “Getting people here is the hard 
part, but once they’re here and they 
experience living here, then they do 
tend to stay.”

A premium for newcomers?
Paying a premium for out-of-towners 
is one possible solution to attract new 
talent, says Ben Vanderkolk.

“I think that local law firms, while 
they generally make good incomes, 
really struggle to pay what they 
need to in order to attract people 
to the province. That does require a 
premium, especially a province like 
the Manawatu which doesn’t have 
the inherent lifestyle attractions 

There is a 
real sense of 
community in 
Palmy that you 
just don’t get 
in the bigger 
cities – our 
children run 
between our 
house and 
their friends’ 
houses in our 
neighbourhood 
or meet at the 
school pool for 
a picnic dinner.

◀ The clocktower in the centre of 'The Square', the 
urban focalpoint of Palmerston North.
 Photo by 'Naoki Sato', CC-By-SA https://flic.kr/p/6VzjTF

FOCUS ON
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Palmerston North

PA L M E R S TO N  N O RT H 
V S  PA L M E R S T O N
Palmerston North was named 
in honour of the former Prime 
Minister of Great Britain, Viscount 
Palmerston. The ‘North’ suffix was 
added by the Post Office in 1871, 
to differentiate it from the Otago 
town of Palmerston

I N C O M E
The median income (for people 
aged 15 years and over) is $27,000, 
compared to a national median of 
$28,500. 

L O C A L E C O N O M Y
The city’s top five industries by 
employee numbers are healthcare 
and social assistance, education 
and training, retail trade, public 
administration and safety and 
construction , according to 
Statistics New Zealand.

H O U S E  P R I C E S
The median house price in 
Palmerston North was $336,500 
in January according to the Real 
Estate Institute of New Zealand. 
This compares to a national 
median of $490,000, $460,000 
in Wellington and $805,000 in 
Auckland.

P O P U L AT I O N
Palmerston North is home to 
about 80,000 people.

like Hawke’s Bay or Bay of Plenty. 
You need to be prepared to pay an 
attraction premium as part of the 
remuneration package. That said, 
the Manawatu is progressive, a 
great place to do business, be 
entrepreneurial, and for lawyers 
and their young families, provides 
first class schools at all levels of 
education.”

The lifestyle on offer in Palmer-
ston North is a definite attraction 
for lawyers, particularly those with 
young children. “It’s a lot easier 
to get that work-life balance here 
when it only takes two minutes 
to get to and from work. You can 
put in a full day of work at the 
office but still see your children in 
the morning and at night – even at 
lunchtime if you want to go home 
for lunch. They’re only little for a 
short time, so being able to get 
that extra time with them for me 
is pretty important,” says Mr Rowe.

Melissa Bourke says she is given 
the flexibility and support she needs 
to advance her career in addition to 
maintaining her family and other 
personal commitments.

“I am blessed to have very sup-
portive leaders in my work life 
who have recognised my skills and 
encouraged my career progression 
while also recognising my need to 
be a part of my community and spend quality time 
with my family. They have supported me in building 
a strong elder law and general practice in Palmerston 
North and have provided me with the mentors and 
guidance I needed to succeed. They have offered 
me flexible working arrangements and valued the 
entire contribution I make to our firm. The balance 
I have also allows me time to give back to the local 
profession and this means I have been able to serve 
as a representative on the Law Society Manawatu 
branch Council.”

Mrs Bourke says working outside the main centres 
provides lawyers with a greater opportunity for a diverse 
and broader range of work from graduate level.

“There are plenty of opportunities here right now 
for lawyers of all levels,” she says. “I’ve found my work 
challenging and interesting and would recommend any 
lawyer thinking about a move to somewhere smaller 
to just do it and embrace life as it was meant to be.”

Legal Aid Changes
Michelle Woods, a partner at WinterWoods Lawyers, 
says although there are firms employing new solicitors, 
there has been little new growth in the Criminal and 
Family Bar. If anything, these are shrinking. “Part of 
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it is natural attrition with people 
retiring. There are few new people 
coming through and I think that 
in large part is due to legal aid 
changes.”

She says changes to the way legal 
aid is funded makes it difficult for 
new practitioners to break into 
criminal or family law. “It can be 
difficult, and I suspect it’s a nation-
wide problem, particularly in the 
provinces. Getting approved as a 
Legal Aid Provider for litigation 
purposes is now probably a disin-
centive for firms to employ those 
who have an interest in that sort 
of work, simply because you’re 
uneconomic until such time as 
you’re approved.

“Rightly or wrongly, the sense 
firms have is that once someone 
is approved as a provider they’re 
off looking for better and brighter 
opportunities”. ▪

F O C U S  O N  ·  PA L M E R S T O N  N O R T H

▲  Fitzherbert Bridge is Palmerston North’s only bridge over Manawatu River 
 Photo by ‘Russell Street’, CC-By https://flic.kr/p/kVRhAx
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PATHWAYS IN THE LAW

Many might consider starting in a law firm as an accounts 
executive or legal executive to eventually become a law firm partner 
in the same practice as a story of fiction.

But that’s exactly what happened for two of the women partners 
at rural law specialists, BlackmanSpargo, based in Rotorua.

In 2003, Ian Blackman and Chris Spargo established the firm 
upon realising rural legal work was the most fulfilling practice 
for them.

Since then the business has continued to grow including taking 
out many awards such as the NZ Law Awards Regional/Suburban 
Law Firm of the Year in 2006, 2007, 2015 and 2016.

“You can do anything you want”
The other two partners are Sandy Van Den Heuvel and Rachel 
Petterson and their journeys to becoming company directors are 
remarkable. Both local women were put through law school by 
BlackmanSpargo at the University of Waikato where they gained 
their degrees.

Mrs Van Den Heuvel began working as an office junior for another 
local law firm before studying and completing a legal executive 
certificate.

She then started working for Mr Blackman.
The firm financed and paid for both women’s law degrees while 

they maintained working practically full-time at the firm.
“Ian was always forward-thinking about the progression of the 

firm. He found it difficult with law graduates because most were 
young and there was a risk of putting time into a young graduate 
who could take the experience and quickly move on to another 
firm or head overseas,” Mrs Van Den Heuvel says.

So management made the bold decision to look at their imme-
diate team for legal talent.

“Looking back it was not something I intended to do, but the 
opportunity came up at a time when my children were starting 
to consider career choices,” she says. “I decided the best example 
I could set them was getting a degree in law and showing them 
that if you put your mind to it, you can do anything you want.”

Mrs Petterson began her career at BlackmanSpargo in 2003 as 
an accounts executive. She completed a Diploma in Business after 
leaving school and had planned to undertake accountancy papers.

BlackmanSpargo
Rural and Commercial 
Law specialists

BY NICK  
BUTCHER

“Ian offered me accounts work in the 
firm but quickly moved me into legal work 
and I was a law clerk for a few years. I 
started off doing legal executive papers but 
then he offered me the opportunity to go 
to law school,” she says.

Mrs Petterson says she would not have 
known she had an aptitude for law if not 
for the encouragement from her then 
supervising partner.

Both women began their law degrees at 
the University of Waikato in 2006.

“We were both working full-time, had 
families and were travelling to and from 
the University, but managed to finish our 
degrees inside the four years.

“We were in a really lucky position 
having the support of the firm behind 
us and we also knew where we were 
going, and what the end goal was. A lot 
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of students didn’t know what they were 
going to do when they finished or what 
field of law, whereas we had the security 
of knowing we had a good job to go back 
to and that it would be worth it,” she says.

Path to partnership
Not long after the pair were admitted, they 
became Associates and then progressed 
to Partners in April 2015. In most cases it 
can take at least six years before a lawyer 
has the opportunity to become a partner 
in a firm.

“Two women making partner at once 
is probably pretty uncommon too,” Mrs 
Petterson says with a laugh.

Mrs Van Den Heuvel says it worked out 
well with both herself and Rachel doing a 
Bachelor of Laws at the same time.

“We were travelling over to Waikato 

almost every day so there was a constant discussion about what 
we had learnt in class. We were permanent study buddies who 
could bounce ideas off each other,” she says.

Rural work a natural fit
Ian Blackman graduated from Victoria University in 1977 and 
before setting up the firm, he was employed with the Treasury, 
Department of Inland Revenue, the Department of Labour and 
the Rural Banking and Finance Corporation.

During the early 1980s, he was legal counsel then lending man-
ager for the Rural Bank in Rotorua so when it came time to move 
into private practice as a lawyer, rural legal work was a natural fit. 
He is also the author of Keeping Farming in the Family – a Guide 
to Farm Succession, about trusts and succession planning, which 
remains a significant aspect of his work.

But before he and Chris Spargo set up their law firm, Mr 
Blackman spent eight years with East Brewster Lawyers in Rotorua.

“I resigned because Chris and I wanted to focus exclusively 
on the rural sector and my experience at the Rural Bank set me 
up pretty well to do that even though most of my colleagues 

▲ BlackmanSpargo partners: (from left to right) Ian Blackman, Sandy Van Den Heuvel, Chris Spargo, and Rachel Petterson.
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said that I was mad because in provincial 
New Zealand everyone is a generalist not 
a specialist,” he says.

But what may have been viewed as a 
gamble has paid off.

“Instead of just providing our rural legal 
services to the Bay of Plenty and central 
North Island, we provide our specialist 
services to the whole of New Zealand,” 
Mr Blackman says.

Why finance staff through law 
school?
When the law firm was set up about 15 
years ago, BlackmanSpargo employed sev-
eral young graduates, but as Ian Blackman 
explains, they weren’t a great fit for their 
specialist practice.

“It occurred to us that if your philosophy 
is to maximise your potential as a person, 
then the corollary of that is if you’re in a 
privileged position you should maximise 
the potential of the people that you are 
surrounded by.

“You should mentor them. It was that 
philosophy that led us to offer Sandy and 
Rachel the opportunity to attend law 
school. They got their law degrees and 
within three to four years have become 
partners,” he says.

Mr Blackman says the contribution both 
women have made to the firm is greater 
than what BlackmanSpargo has made in 
paying for their legal education.

“They were travelling to and from 
Hamilton to law school and also working 
here. We couldn’t afford to not have them 
continue to work. They were very busy and 
Sandy even got her degree with first-class 
honours. I don’t want to categorise this 

in any way on a gender basis. They are both exceptional people 
with big hearts, good minds and they’re hard workers,” he says.

Mr Blackman says he knew they were the right people to put 
through law school because they had both been doing work that 
lawyers normally undertake for a long time. Mrs Van Den Heuvel 
had been doing legal executive work for about 25 years, having 
worked with Mr Blackman even before the firm was born. And Mrs 
Petterson was a legal assistant with the law firm for several years. 
The only piece of the legal pie missing was the formal degrees.

Egalitarian firm
It doesn’t matter how far up the so-called food chain a person is, 
everyone is treated as equals.

“We’re not really a hierarchical firm and if we see potential or 
opportunities for other people, we try to work with them to make 
it happen,” says Sandy Van Den Heuvel.

Ian Blackman, who has been practising law for the past 40 years, 
is keen to retire soon and with Sandy and Rachel as partners, the 
firm is future-proofed.

Mrs Van Den Heuvel plans to walk the Ian Blackman philosophy 
talk and foster the potential of other junior staff.

“Yes, I hope to. For example we have an office junior filling in 
a fixed term position but we can see she has what it takes to go 
further so we’ve been encouraging her to do her legal executive 
papers,” she says.

When it comes to rural law, BlackmanSpargo says the firm’s 

From their website
“BlackmanSpargo specialises in 
rural law. The firm’s expertise in 
this area is unparalleled in New 
Zealand.
Just as one wouldn’t expect a 
GP to perform a heart bypass 
operation, one shouldn’t expect 
a general legal practitioner to 
understand the complexities 
facing a farming business.
Our lawyers understand farming 
and know all aspects of this com-
plex area of law. Each one of them 
can give you good advice on any 
legal issue you will face in the rural 
sector.”

▲ BlackmanSpargo’s offices in Rotorua
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expertise is unparalleled in New Zealand.
They deal with complex issues such as buying and selling farms 

and forestry blocks, deals that involve large sums of money.
And while the land is one big matter, there is also plant and 

machinery to consider, dairy company shares, livestock and all 
the other legal requirements of farming.

So saying your firm is unparalleled in rural law could be inter-
preted as a bold statement to make but it’s something Mrs Van 
Den Heuvel stands by.

“There are a lot more issues to take into account compared 
to the legal work in just buying or selling a house. You’ve got 
resource management issues. If it’s a dairy farm there might be 
some potential issues with Fonterra. And depending on what 
region a farm is located in, such as the ‘Healthy Rivers’ changes 
going through in the Waikato region,” she says.

Mrs Van Den Heuvel owns a dry stock farm running dairy grazers 
with her husband.

“Although I’m a lawyer, people get the feeling that I can relate to 
and understand their needs, particularly the younger generation 
such as sharemilkers,” she says.

The firm also deals with buying and selling kiwifruit orchards, 
tax law and banking for farmers, and rural employment law.

A smorgasbord of legal work
Rachel Petterson says her work varies greatly from day to day.

On the day of the interview for this story, she was working on 

▲ Sarah Homan, receptionist at BlackmanSpargo

an ‘Encumbrance involving the Waikato 
Regional Council’.

“That was about plans for an underpass 
so I was dealing with the council. I then 
had a grazing agreement to work through 
and rural trusts to form,” she says.

Mrs Petterson says she probably would 
have carried on down an accountancy path 
if BlackmanSpargo hadn’t identified her 
potential to be a lawyer.

Ian Blackman says retaining and growing 
legal staff in a law firm is about delegating 
the work to people who are competent to 
do it, which is why both women have 
become partners.

“Some lawyers will hold on to certain 
work because they’re scared stiff of losing 
the relationship or the work, but we turn 
that on its head and delegate as much of 
the good work to as many people within 
the organisation as can handle it.

“We set high standards and spend a huge 
amount of time doing professional training 
within this office. We’ve won the regional 
law firm of the year awards four times 
because we give it everything,” he says. ▪
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Information sought for the purposes of 
Section 40 of the Public Works Act 1981

FRANCIS JAMES MORRIS
Known to have resided in 
Dargaville and Auckland

Seeking any information regarding 
the whereabouts of Francis James 

Morris who is the nephew of 
Cecil Robert Holmes who owned 

property in Gladstone Road, 
Northcote, Auckland in 1978.

Please contact Simon Cornelius, 
03 343 9132, Darroch Ltd, 

PO Box 142, Christchurch 8140

MAGGIE LOUISE 
BOATWOOD

Widow, formerly of Napier
Died 25 December 1981

Would any firm that holds 
the Will of the above named 

please contact Raymond Qu at 
Darroch  Limited 

03 3439135 or email  
raymond.qu@darroch.co.nz

This notice is arising from a requirement to 
satisfy Section 23 New Zealand Railways 

Corporation Restructuring Act 1990

Andrews, Lynda
Drinkrow, Colin Jack
Dutton, Trevor Edwin
Fong, Bun
Li, Qixuan
Parker, Keith Douglas
Ryan, Patrick David
Thackwray, Philip Maurice
Thomas, Barry Granger
Thompson, Debra Christine

Drinkrow, Colin Jack
Would any lawyer holding a will for the above-
named, late of Auckland, born in Taumarunui on 
28 February 1950, who died on 8 October 2016, 
please contact Michael Foley, Foley Hughes, 
Lawyers, Auckland:
 michael@foleyhughes.co.nz
 09 379 9182
  PO Box 6829, Wellesley Street, Auckland 1141

Dutton, Trevor Edwin
Would any lawyer holding a will for the above-
named, late of Christchurch, born on 25 October 
1944, who died in Christchurch on 2 September 
2011, please contact Brendan Callaghan, 
McGillivray Callaghan & Co:
 Brendan@mclegal.co.nz
 03 366 8996
  PO Box 79123, Christchurch 8446

Ryan, Patrick David
Would any lawyer holding a will for the 
above-named, late of 1978 Pukehuia Road, 
RD4 Dargaville, who died on 7 February 2017 
aged 78 years, please contact Richard Sprott, 
Bishopdale Law:
 richard@bishopdalelaw.co.nz
 03 359 6679
  PO Box 20031, Christchurch 8543

Fong, Bun
Would any lawyer holding a will for the above-
named, late of Auckland, Managing Director, 
born on 16 December 1930 in Hong Kong, 
who died on 4 March 2014 in Mercy Hospice, 
Ponsonby, Auckland, please contact Margaret 
McKinnon, Gaze Burt:
 margaret.mckinnon@gazeburt.co.nz
 09 414 9805
   PO Box 301251, Albany, Auckland 0752

Thackwray, Philip Maurice
Would any lawyer holding a will for the above-
named, late of Mahinepua, Kaeo Northland, 
born on 9 June 1948, who died on 12 January 
2017, please contact Amanda Perrin, Just Law:
 info@just-law.co.nz
 09 407 5957 
  PO Box 702, Kerikeri 0390

Li, Qixuan
Would any lawyer holding a will for the above-
named, late of 55A Orchard Street, Avondale, 
Auckland, student, who died at Queenstown 
between 26 and 27 December 2016, please 
contact Brett Carpenter at Queen City Law:
 brett@qcl.co.nz
 09 970 8820
  PO Box 6908, Auckland 1141

Thompson, Debra Christine
Would any lawyer holding a will for the above-
named, late of 29 Skerman Street, Marton,  
Registered Nurse, who died on 1 March 2017, 
please contact Mark Richardson, Lawyer, 
Marton
 markjrichardson@paradise.net.nz
 06 327 8606  06 327 8595
  PO Box 216, Marton 4741 / DX PA84503

Parker, Keith Douglas
Would any lawyer holding a will for the above-
named, late of Reefton, South Island, formerly 
of Auckland, who died on 27 February 2017, 
please contact Ray Ganda, Titirangi Law Centre:
 tit.law@xtra.co.nz
 09 817 5357  09 817 5145
  PO Box 60083, Auckland 0642/DX DP94510

Thomas, Barry Granger
Would any lawyer holding a will for the 
above-named, late of 42C Tuarangi Road, 
Grey Lynn,  Auckland,  businessman,   
who died on 1 January 2017 aged 80 years, 
please contact Simon Jones, Foley Hughes, 
Lawyers, Auckland:
 simon@foleyhughes.co.nz
 09 379 9182
  PO Box 6829, Wellesley Street, Auckland 1141

Andrews, Lynda
Would any lawyer holding a will for the above-
named, late of 15 Da Vinci Place, West Harbour, 
Auckland, Retired, born on 16 February 1951, 
who died on 8 March 2017, please contact 
Michelle Harrison:
 shellymills@live.co.uk
 0044 1214595309

 Will notices published in all Law Society publications, including 
LawTalk, LawPoints email newsletter, and branch newsletters, are 
collected on the Law Society website lawsociety.org.nz at 
News & Communications ▶ Wills and legal jobs.

Will 
notices
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REFEREES, DISPUTES TRIBUNAL

There will shortly be a process for the appointment 
of Referees in the Waikato Region. Members of the 
public are invited to submit the names of persons 
who are considered suitable for appointment as 
Referee.

Nominations must be sent in writing or by email.  
They must contain the name, address, telephone 
number and email address of both the nominator 
and the person being nominated.  

Once a nomination has been received, the person 
who is nominated will be sent an application pack 
with details relating to the position and how to apply 
for it.

Nominations are to be made to the Principal Disputes 
Referee, Private Bag 32 001, Featherston Street, 
Wellington 6146, Ph: (04) 462 6695, or email:
Kelly-Lea.Brown@justice.govt.nz

Nominations must be received by this office no later 
than 12 noon on Wednesday 26 April 2017.

Fee Langstone is a leading New Zealand litigation 
firm specialising in insurance and commercial dispute 

resolution and we are looking to expand.

We are seeking excellent lawyers with up to 7 years 
PQE insurance and/or litigation experience.  A medical 

and/or employment law background, whilst not a 
necessity, would be an advantage.  You should have 

an engaging personality and be of the ‘work hard, play 
hard’ mentality.  We’re proud of our staff retention rate 

and hope to make you part of it, if you fit the bill!

So if you have an excellent academic record, work well 
in a team and are interested in becoming a litigation/
insurance specialist at a great people-focussed firm, 

we want to hear from you.  The work quality is second 
to none and we are well respected by our clients, both 

in New Zealand and overseas.  

Check out our website and Facebook page for further 
information about Fee Langstone and then send an 

application to our Practice Manager, Rebekah Doolabh: 
rebekah.doolabh@feelangstone.co.nz or PO Box 

1801, Auckland 1140 by 28 April 2017.  Please include a 
full academic record and references where available.

We look forward to hearing from you.

Litigation/Insurance Lawyers

WELLINGTON LEGAL 
PRACTICE LOOKING TO 

MERGE
Well established (20 years+) small central city law 
firm, looking to merge with similar or larger firm.  

General areas of practice including conveyancing, 
wills, estates, relationship property.   

Established client base. Expressions of interest 
invited.

 Confidential Advertiser No. 17-2 (c\- Christine 
Wilson) email: christine.wilson@lawsociety.org.nz

The Government is now paying me national superannuation 
(thank you Bill), and I have got the Goldcard (thank you 
Winston). It is now time to unsubscribe to the practice of law 
and move on  to do other things. 

My long-established, well-respected and  significant Auckland 
general practice is therefore for sale. 

If you are genuinely interested in buying it, then I would 
welcome your response to this advertisement. 
Enquiries please, in confidence, to:  
 Confidential Advertiser No. 17-1 (c\- Christine Wilson) 
email: christine.wilson@lawsociety.org.nz

Unsubscribe                                                                                 

 Confidential Advertiser No. 17-3  
     (c\- Christine Wilson)  
     email: christine.wilson@lawsociety.org.nz

We are a boutique Auckland CBD firm. We are looking 
for a practitioner considering taking the first steps 
towards retirement to join our friendly supportive team 
as a consultant. This is a flexible role. You will have your 
own office and a parking space is available. You will 
bring your own clientele with you, and the terms will 
reflect this.

Thinking about slowing down?D I G I TA L
S E C R E TA R Y

I am an experienced legal secretary offering a 
professional and prompt transcription service 
using digital dictation. This service is ideal for sole 
practitioners and small practices. Confidentiality 
guaranteed.

Pauline Southwick
 027 289 8175  pauline-s@clear.net.nz
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Crown Law is committed to the principles of Equal Employment Opportunity

Crown Law takes pride in providing high level legal advice and 
representation to the Government in matters that affect all New Zealanders 
including crime, tax, the Treaty of Waitangi, human rights and  
New Zealand’s constitution. We hold an important leadership role within 
the Government Legal Network and have some of the finest legal minds 
in New Zealand. This could be your opportunity to work with them.

At Crown Law you will immerse yourself in some of this country’s most 
important and high profile cases. You will work with leading public 
lawyers and find professional challenges that you won’t find anywhere 
else. It is rewarding and challenging work that will see you making 
your mark. On top of that we can offer an open and flexible work 
environment and unique career development opportunities.

Crown Law is now recruiting for Assistant Crown Counsel to join the 
Office. These are permanent positions and can be based in Wellington 
or Auckland, in any of our legal teams. There is flexibility for start dates 
for appointed counsel between now and March 2018.

This is an exciting opportunity for recent law graduates or junior 
lawyers with an excellent academic record and a passion for public 
law. Assistant Crown Counsel will work under the supervision of Crown 
Counsel on most files but are expected to be able to run certain files 
with minimal supervision after some training.

While it would be desirable for you to have completed the Professional 
Legal Studies Course and hold (or be able to obtain) a current  
New Zealand practicing certificate, this is not essential.

To be considered for a position at Crown Law you must have a legal 
right to live and work in New Zealand and will be required to complete a 
Ministry of Justice Criminal Records check.

For a copy of the position description please go to the careers 
section of our website at www.crownlaw.govt.nz. To apply, please 
email your covering letter, curriculum vitae and academic transcript 
clearly citing the vacancy to hr@crownlaw.govt.nz

Applications close 5pm Wednesday, 12 April 2017.

Assistant Crown Counsel

AT THE HEART OF GOVERNMENT LEGAL MATTERS 

TENANCY ADJUDICATOR

A Tenancy Adjudicator is required for the Tenancy Tribunal in the 
Hawkes Bay area.  This is a part-time position with a standard 
commitment of one to two days per week in Napier or Hastings.  
Two or more days a week may be available.  Some travel for 
training or to provide cover in other regions will occasionally be 
required. 

The successful applicant will have or be eligible to hold a 
practising certificate as a barrister or solicitor, or have special 
knowledge or experience that would make them capable of 
performing the role.  Applicants will need to have strong inter-
personal skills and excellent written English.  They must have 
proven time-management skills and efficient work habits, the 
ability to conduct a judicial hearing and a strong sense of fairness.  
They must be able to demonstrate an ability to make clear, 
correct decisions.  Computer literacy and the ability to type are 
essential.

Application forms can be downloaded at: http://www.justice.
govt.nz/about/statutory-vacancies/

For more information about the position, contact Tania 
Togiatama, PA to Principal Tenancy Adjudicator – email: tania.
togiatama@justice.govt.nz or phone (07) 921 7478.

Applications for the positions close at 5.00pm, Thursday 
20 April 2017. 
 

Fletcher Vautier Moore is an established, well resourced, 
law firm with 3 offices in the Nelson Tasman region. 

We are seeking a solicitor, with 1 to 4 years post-
qualification experience, to join our Richmond Office 
and work alongside partners of the firm in civil litigation, 
resource management and local government law. The 
role will involve research, advocacy opportunities, and 
exposure to clients locally and throughout the South Island.    

This is your chance to live and work in a great part of 
the country. We are looking for a person that has good 
research skills and a nimble mind, can communicate 
effectively, and has excellent drafting skills.    

Please send a cover letter and short CV to  
Keeley Pitchford, Office Manager by email - 

kpitchford@fvm.co.nz

www.fvm.co.nz

JUNIOR SOLICITOR 
NELSON
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Crown Law is committed to the principles of Equal Employment Opportunity

Crown Law takes pride in providing high quality, practical legal  
advice and representation to the Government in matters that affect  
all New Zealanders.

At Crown Law you will immerse yourself in some of this country’s most 
important and high profile cases. You will work with leading public 
lawyers and face professional challenges that you won’t find anywhere 
else. It is rewarding and challenging work that will see you making your 
mark. On top of that we offer a collegial and flexible work environment 
and unique career development opportunities.

We are looking to appoint a Team Manager to lead one of our two 
Treaty of Waitangi teams within the Attorney General’s Group. The role 
involves the conduct of litigation in the courts and before the Waitangi 
Tribunal. The role also involves the provision of advice to all government

departments on the Crown - Maori relationship, both historical and 

current, and in a dynamic and challenging political context. Skills in 

leading a team of lawyers and managing performance, budgets and 

recruitment will be important.

We are looking for an experienced lawyer with an interest in Treaty 

law who is able to take a lead role in the team’s work and mentor and 

develop other counsel.

For a copy of the position description please go to the careers 

section of our website at www.crownlaw.govt.nz. To apply, please 

email your covering letter, curriculum vitae and academic transcript 

to hr@crownlaw.govt.nz

Applications close 5pm Wednesday, 12 April 2017.

Team Manager - Treaty of Waitangi Team

AT THE HEART OF GOVERNMENT LEGAL MATTERS 

Crown Law is committed to the principles of Equal Employment Opportunity

We are looking for a litigator with public law litigation experience, with 
particular expertise in human rights, to join our busy team.

Crown Law’s Constitutional and Human Rights Team provides advice  
to and legal representation for the Crown on human rights issues, 
including prisoners’ rights, police civil litigation, discrimination, privacy 
and New Zealand’s international obligations.

• Gain excellent litigation and advice experience acting for public sector 
clients

• Work with senior counsel and recognised experts
• Appearances in the senior courts
• Opportunities to advise government on legal risk, and in the 

development of policy and law reform
• Active career development through mentoring, training and 

Government Legal Network opportunities.

The Team also advises the Crown on constitutional issues, including 
charities and electoral law, and international law. We frequently work 
with other teams within Crown Law, ensuring that advice to clients and 

the Crown’s position in litigation reflects human rights implications and 
obligations.

The Team has a presence in Crown Law’s Wellington and Auckland 
offices, and is looking to appoint an additional counsel in Wellington to 
support its growing workload.

This Crown Counsel role would suit an experienced litigator with a 
demonstrable interest and experience in public law litigation, with particular 
expertise in human rights. Crown Counsel take a lead role in service 
delivery, holding themselves to the highest standards of professionalism 
and working directly with clients in a collaborative “all of Government” way, 
assisted by Assistant Crown Counsel and support staff.

For a copy of the position description please go to the careers 
section of our website at www.crownlaw.govt.nz. To apply, please 
email your covering letter, curriculum vitae and academic transcript 
to hr@crownlaw.govt.nz

Applications close 5pm Wednesday, 12 April 2017.

Crown Counsel - Constitutional & Human Rights 

AT THE HEART OF GOVERNMENT LEGAL MATTERS 
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For a confidential discussion or a copy of the position  
descriptions please call Frieda Crawford on 021 870 206.

JERSEY

GUERNSEYCAYMAN ISLANDS

Clarity Consulting Group is in a unique position to source Commonwealth qualified candidates for clients across the New Zealand market,  
as well as the international market. Clarity Consulting Group has a fantastic team based in Wellington, New Zealand. We also utilise 
specific legal recruitment expertise from our strategic global affiliates to ensure the best outcome for clients and candidates.
All applicants for these roles must have: • Qualifications in a Commonwealth jurisdiction • Excellent top-tier legal experience • A very strong 
academic record • A commitment to team culture

CORPORATE ASSOCIATE | 5 - 7 YEARS 
Strong corporate and finance experience required.
FUNDS LAWYERS | 4 – 7 YEARS 
Experience working in a major financial centre is essential.

CORPORATE PROPERTY LAWYER | 4 + YEARS 

Significant experience in commercial property and transactional 
real estate required. 
BANKING AND FINANCE LAWYER | 2 – 6 YEARS 
Excellent drafting and written communication skills required. 

COMMERCIAL LITIGATION LAWYERS | 3 – 10 + YEARS 
Financial services and/or trust litigation experience required.
TRUST LAWYERS | 2 - 7 YEARS 
Junior candidates must have acquired experience at a top City 
firm. Senior candidates will have experience dealing with cross 
jurisdictional matters.
BANKING AND FINANCE LAWYER | 5 – 6 YEARS 
Must have acquired experience in a relevant law firm environment.
CORPORATE LAWYERS | 2 - 7 YEARS 
Experience working in a major financial centre is essential.

Please note the PQE outlined in our vacancies are PQE levels our top-tier clients would expect from NZ or Australian qualified lawyers.

Please contact Frieda Crawford on 021 870 206 or frieda@claritynz.com in the first instance.

Please note that Clarity Consulting Group is the specialist legal recruitment agency exclusively 
retained to work on this opportunity.

Avid.legal is a Wellington-based specialist corporate and commercial firm with a strong technology-
focused client base. The firm is in growth mode after a successful launch last year and is pursuing its 
strategy of expanding its leadership team in 2017.

We encourage you to reach out for a confidential chat to find out more if you:

• Demonstrate a forward thinking approach to the practice and business of law;  
• Display high levels of intellect and emotional intelligence; and are: 
	 •	A	partner	(or	senior/experienced	lawyer)	in	a	recognised	NZ	firm;	or	 
 • An experienced international lawyer with a proven ability to grow a client base.

PARTNER OPPORTUNITY – WELLINGTON
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CPD Calendar

For FULL CPD calendar see www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

BREAKFAST

UNCONSCIOUS BIAS IN 
THE WORKPLACE

  
1.5 CPD hours

Carol Brown Unconscious bias impacts every aspect of our lives, including 
how we operate and make decisions in the workplace. 
This breakfast will lay the groundwork to help understand 
unconscious bias and provide practical suggestions on how 
to avoid unconscious bias in the workplace.

Christchurch

Wellington

Auckland

10 Apr

11 Apr

12 Apr

CIVIL LITIGATION

ADVANCED LITIGATION 
SKILLS – FOR CRIMINAL 
AND CIVIL LITIGATORS

  
32 CPD hours

Director:
Terence Stapleton QC

Deputy Director:
Judith Ablett Kerr 
ONZM QC

Aimed at practitioners with at least 6-10 years’ litigation 
experience (either criminal or civil) this fi ve-day non-
residential programme follows the same methods that have 
proved so successful in the basic level NZLS CLE Litigation 
Skills Programme. 
Applications close 8 May.

Wellington 18-22 Jun

INTRODUCTION TO CIVIL 
LITIGATION SKILLS

  
9 CPD hours

Roderick Joyce QSO QC
Sandra Grant
Nikki Pender
Paul Radich QC

This workshop is an excellent opportunity for recently 
admitted practitioners to develop practical skills in civil 
litigation in an intense small-group workshop. You will learn 
how to handle a single fi le from beginning to end, be able 
to identify and understand the various steps in the process, 
develop the practical skills you need to handle this and a 
range of other litigation fi les, competently and confi dently.

Wellington

Auckland 2

16-17 Oct

27-28 Nov

COMPANY, COMMERCIAL AND TAX

CYBER LAW 
CONFERENCE

  
7 CPD hours

Chair:
Rick Shera

Cyber risks a� ect the legal profession almost daily. Lawyers 
must take up the challenge to think of cyber law not just 
in the abstract but in the context of industries undergoing 
exponential technological change.

Come and hear from industry leaders in the worlds of 
business, fi nance, government, health, education and more, 
about the impact the cyber world is having on us and the 
steps we need to take to stay one step ahead.

Wellington 4 Apr

CONTRACT – IMPLIED 
TERMS

  
1.5 CPD hours

Seb Bisley
Amy Ryburn

Sometimes parties negotiating contracts inadvertently fail to 
consider or properly record an important issue. This webinar 
will update you on the practical implications for advising 
your clients when drafting contracts and when they face a 
situation where the alleged implied terms of a contract are 
in dispute

Webinar 12 Apr

TRUSTS FOR COMPANY 
AND COMMERCIAL 
LAWYERS

  
1.5 CPD hours

Juliet Moses
Stephen Law

This webinar addresses the “good, the bad and the ugly” 
of trusts within a commercial context. Fundamental issues 
will be canvassed, principles emerging from case law and 
the impact of reform discussed. This webinar is based on an 
Auckland In Short seminar on this topic in February 2017. 

Webinar 5 May

WHAT TO DO WHEN 
THE CONTRACT GOES 
WRONG

  
2.5 CPD hours

  
2 CPD hours

Jane Anderson QC
Jenny Stevens

What happens when the deal is done, the contract signed –
and then it all goes wrong? This seminar will provide 
practical guidance within the relevant legal framework on 
how to best position your client when one of the parties 
wants out of their commercial contract.

Christchurch

Wellington

Auckland

Webinar

9 May

10 May

11 May

10 May

CORPORATE 
GOVERNANCE INTENSIVE

  
6 CPD hours

Chair:
Justice Paul Heath

A close look at current issues and developments, both in 
New Zealand and on the international stage.  Attendance 
is essential for practitioners advising clients in the area 
of Corporate Governance, those involved in boards at a 
personal level and for those practitioners wishing to keep 
up-to-date in this particularly challenging area.

Wellington

Auckland

1 Jun

2 Jun

CRIMINAL

HOW TO RUN A JURY 
TRIAL

  
7 CPD hours

Philip Hall QC
Craig Ruane

Working in groups you will follow step-by-step the practical 
aspects of preparing and conducting a jury trial.
This workshop is a must for all practitioners who see 
themselves as specialising in criminal law, who are already 
on the level one legal aid list, and are seeking inclusion in the 
level two legal aid list, or have been recently appointed to 
the level two legal aid list

Christchurch

Wellington

Auckland

23 May

24 May

25 May

Phone: 0800 333 111
To speak with a member of our team



For FULL CPD calendar see www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

CRIMINAL

LITIGATION SKILLS 
PROGRAMME

  
55 CPD hours

Director: 
Michele Wilkinson-
Smith

Deputy Director:
Daniel McLellan QC

This highly regarded residential week-long advocacy training 
course is open to applicants with at least two years’ litigation 
experience. It’s hard work, great fun and most participants 
say it’s the most e� ective value-for-money course they’ve 
ever attended!
Applications close 2 June.

Christchurch 20-26 Aug

FAMILY

FDR UPDATE

  
1.5 CPD hours

Rachael Dewar
Amy Oberkircher

Recently the entitlement of funded parties has increased 
from 5 hours to 12 hours and much has been learned about 
what works well and what can be improved.  This webinar is 
a chance to learn about best use of the 12 hours, how to get 
the best out of separate meetings (both before and during 
joint meetings), and how to continue to improve mediated 
agreements so that they can be both, if required, made into 
consent orders and future focussed too.

Registrations open 6 April.

Webinar 11 May

MEDIATION FOR 
LAWYERS PART B – 
CIVIL/COMMERCIAL AND 
FAMILY

  
15 CPD hours

Virginia Goldblatt
Geoff  Sharp
Denise Evans

This workshop builds on the NZLS CLE workshop Mediation 
for Lawyers Part A which provided opportunity to 
understand the process of mediation and to learn to think 
like a mediator – not a lawyer. It provides further opportunity 
to observe a civil mediation, to dissect it and to practise 
mediation skills.

Wellington

Auckland

9-11 Jun

17-19 Nov

GENERAL

LAWYER AS DIRECTOR 
OR TRUSTEE

  
1.5 CPD hours

Ian Haynes
Tim MacAvoy

Lawyers are often seen as natural candidates for 
appointment as a director or trustee - but coupled with 
opportunities these roles also present risks. This webinar will 
provide practical advice on the factors to consider before 
accepting a position and steps you can take to mitigate 
some of the challenges in fulfi lling these duties.

Webinar 3 May

ELDER LAW INTENSIVE

  
6.5 CPD hours

Chair: 
Vicki Ammundsen

Attend this annual event to hear the latest on: capacity, 
cross-border issues with international estate planning, aging 
trustees and other trust issues, duty to clients – especially in 
regard to EPAs, PPPR Act changes and new forms, Family 
Protection Act update and multi-generational living.

Wellington

Auckland

24 May

25 May

HOW TO RUN 
A RESOURCE 
MANAGEMENT CASE

  
2.5 CPD hours

  
2 CPD hours

Judge Laurence 
Newhook
Bill Loutit
Marie Dysart (Ch)
Stephen Quinn (Wn)
Kitt Littlejohn (Ak)

This seminar is designed to demystify and help practitioners 
with running resource management cases. The presenters 
will take a practical step-by-step approach to how to run 
cases before local authorities and the Environment Court 
and they will cover both process and substance. They will 
address resource consents both from the point of view of 
an applicant and a submitter. In addition, they will cover 
hearings on regional and district plans and how to get the 
most out of these processes for your clients.

Christchurch

Wellington

Auckland

Webinar

29 May

30 May

31 May

30 May

UNCONSCIOUS BIAS IN 
THE WORKPLACE

  
3.5 CPD hours

Carol Brown Unconscious bias impacts every aspect of our lives, including 
how we operate and make decisions in the workplace. 
This workshop will lay the groundwork to help understand 
unconscious bias and provide practical suggestions on how 
to avoid unconscious bias in the workplace.

Wellington

Auckland

6 Jun

7 Jun

PRACTICE & PROFESSIONAL SKILLS

LEADERSHIP, 
CONFIDENCE & SUCCESS

  
6.5 CPD hours

Lawrence Green Confi dent leaders build trust and optimism about the future, 
and people thrive this. Without confi dence, leaders struggle 
to make good decisions, to inspire others to step willingly 
into the unknown. The interactive workshop will help you to 
increase your confi dence skills through applying tools and 
templates that help you understand and assess your world. 

Christchurch

Wellington

Auckland

2 May

3 May

4 May

LAWYER AS NEGOTIATOR

  
11.5 CPD hours

Jane Chart Negotiation is a vital skill for every lawyer and improved 
negotiation skills can help avoid unnecessary litigation and 
produce better settlements more e�  ciently. Attend this 
workshop to gain an understanding of the risks and benefi ts 
of various negotiation strategies and techniques.

Wellington

Auckland

30-31 May

15-16 Nov

Online registration and payment can be made at: 
www.lawyerseducation.co.nzPhone: 0800 333 111

To speak with a member of our team



CPD Calendar
PROGRAMME PRESENTERS CONTENT WHERE WHEN

PRACTICE AND PROFESSIONAL SKILLS

INFLUENTIAL 
PRESENTATIONS

  
3.5 CPD hours

Brenda Ratcliff You will learn how to maximise presentation opportunities 
when needing to share information and/or infl uence others to 
bring about change.

Christchurch

Wellington

Auckland

20 Jun

21 Jun

22 Jun

PROPERTY

NATURAL DISASTERS – 
BUSINESS ISSUES

  
1.5 CPD hours

Jonathan Scragg
Aaron Sherriff 

In the immediate aftermath of an earthquake or other natural 
disaster what are the key business issues to consider and 
where do you look for guidance? This webinar will give 
you an overview of the legal issues that may arise for your 
clients.

Webinar 11 Apr

PROPERTY – 
METHAMPHETAMINE 
ISSUES

  
1.5 CPD hours

Lisa Gerrard
Raaj Govinda

Any practitioner working on property matters needs to be 
aware of the increasing risks to clients of methamphetamine 
contamination. This webinar will take a practical focus in 
helping to ensure that you are able to advise your clients 
e� ectively on methamphetamine related issues.

Webinar 4 May

LEAKY BUILDINGS – 
CURRENT ISSUES AND 
RECOVERY OPTIONS

  
1.5 CPD hours

Dan Parker
James Wollerman

Leaky building problems continue. Recovery options are 
more di�  cult with the 10 year Building Act limitation 
long stop now barring many claims against the original 
construction parties. This webinar will include an 
examination of issues associated with: vendor disclosure and 
misrepresentation; Body Corporate and repairs; and product 
liability. 

Registrations open 3 April.

Webinar 8 May

OFF-THE-PLAN 
AGREEMENTS – SALE 
AND PURCHASE

  
2.5 CPD hours

  
2 CPD hours

Debra Dorrington Whether you act for a developer or a buyer, agreements 
and sales of properties o� -the-plans can introduce a myriad 
of issues.  This seminar will assist you in understanding the 
issues and help you manage risk for your clients.

Christchurch

Wellington

Auckland

Webinar

16 May

17 May

18 May

17 May

TRUSTS CONFERENCE

  
13 CPD hours

Chair:
Greg Kelly

The 2017 NZLS CLE Trusts Conference “Trusts on Trial” 
mirrors the challenges and threats that face trustees and 
their advisers in 2017.  These are interesting times for 
trust lawyers and the comprehensive programme for the 
conference refl ects this. Register now!

Wellington

Auckland

Live Webstream

19-20 Jun

26-27 Jun

19-20 Jun

PUBLIC LAW

LIABILITY OF LOCAL 
AUTHORITIES INTENSIVE

  
6.5 CPD hours

Chair: 
Duncan Laing

The range and complexity of local authority legal issues 
continue to grow rapidly and encompass more clients in 
di� erent ways. This intensive will provide a wide range of 
expert presentations on Local Authority issues, as well as 
updates on case law and legislative developments. Topics 
include nuisance, leaky buildings, LIMs, Building Act issues 
and more.

Wellington

Auckland

Live Webstream

1 May

2 May

1 May

IN SHORT

INTERACTION 
BETWEEN TRUSTS 
AND RELATIONSHIP 
PROPERTY

  
2 CPD hours

Vanessa Bruton QC
Isaac Hikaka

The interaction between relationship property division 
and trusts continues to be the subject of extensive judicial 
consideration. Following on from a session at the Trusts 
Conference in June 2015, the presenters will further examine 
key decisions with a particular focus on the methods through 
which trust structures can be undermined in the course of 
relationship property division and ways in which the chances 
of such undermining can be reduced. 

Auckland 6 Apr

BUSINESS STRUCTURING

  
2 CPD hours

Te Aopare Dewes
Joshua Pringle

Business structuring requires you to know your clients 
and what structures will align with their needs in creating 
real value with your tailored advice. Following on from a 
session at the Commercial Law Intensive in April 2016, this 
presentation will provide a refresher on the comparative 
features of business structures and have a practical focus in 
working through case studies in this area. 

Auckland 11 Apr

Phone: 0800 333 111

For FULL CPD calendar see www.lawyerseducation.co.nz

To speak with a member of our team

For FULL CPD calendar see www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

CRIMINAL

LITIGATION SKILLS 
PROGRAMME

  
55 CPD hours

Director: 
Michele Wilkinson-
Smith

Deputy Director:
Daniel McLellan QC

This highly regarded residential week-long advocacy training 
course is open to applicants with at least two years’ litigation 
experience. It’s hard work, great fun and most participants 
say it’s the most e� ective value-for-money course they’ve 
ever attended!
Applications close 2 June.

Christchurch 20-26 Aug

FAMILY

FDR UPDATE

  
1.5 CPD hours

Rachael Dewar
Amy Oberkircher

Recently the entitlement of funded parties has increased 
from 5 hours to 12 hours and much has been learned about 
what works well and what can be improved.  This webinar is 
a chance to learn about best use of the 12 hours, how to get 
the best out of separate meetings (both before and during 
joint meetings), and how to continue to improve mediated 
agreements so that they can be both, if required, made into 
consent orders and future focussed too.

Registrations open 6 April.

Webinar 11 May

MEDIATION FOR 
LAWYERS PART B – 
CIVIL/COMMERCIAL AND 
FAMILY

  
15 CPD hours

Virginia Goldblatt
Geoff  Sharp
Denise Evans

This workshop builds on the NZLS CLE workshop Mediation 
for Lawyers Part A which provided opportunity to 
understand the process of mediation and to learn to think 
like a mediator – not a lawyer. It provides further opportunity 
to observe a civil mediation, to dissect it and to practise 
mediation skills.

Wellington

Auckland

9-11 Jun

17-19 Nov

GENERAL

LAWYER AS DIRECTOR 
OR TRUSTEE

  
1.5 CPD hours

Ian Haynes
Tim MacAvoy

Lawyers are often seen as natural candidates for 
appointment as a director or trustee - but coupled with 
opportunities these roles also present risks. This webinar will 
provide practical advice on the factors to consider before 
accepting a position and steps you can take to mitigate 
some of the challenges in fulfi lling these duties.

Webinar 3 May

ELDER LAW INTENSIVE

  
6.5 CPD hours

Chair: 
Vicki Ammundsen

Attend this annual event to hear the latest on: capacity, 
cross-border issues with international estate planning, aging 
trustees and other trust issues, duty to clients – especially in 
regard to EPAs, PPPR Act changes and new forms, Family 
Protection Act update and multi-generational living.

Wellington

Auckland

24 May

25 May

HOW TO RUN 
A RESOURCE 
MANAGEMENT CASE

  
2.5 CPD hours

  
2 CPD hours

Judge Laurence 
Newhook
Bill Loutit
Marie Dysart (Ch)
Stephen Quinn (Wn)
Kitt Littlejohn (Ak)

This seminar is designed to demystify and help practitioners 
with running resource management cases. The presenters 
will take a practical step-by-step approach to how to run 
cases before local authorities and the Environment Court 
and they will cover both process and substance. They will 
address resource consents both from the point of view of 
an applicant and a submitter. In addition, they will cover 
hearings on regional and district plans and how to get the 
most out of these processes for your clients.

Christchurch

Wellington

Auckland

Webinar

29 May

30 May

31 May

30 May

UNCONSCIOUS BIAS IN 
THE WORKPLACE

  
3.5 CPD hours

Carol Brown Unconscious bias impacts every aspect of our lives, including 
how we operate and make decisions in the workplace. 
This workshop will lay the groundwork to help understand 
unconscious bias and provide practical suggestions on how 
to avoid unconscious bias in the workplace.

Wellington

Auckland

6 Jun

7 Jun

PRACTICE & PROFESSIONAL SKILLS

LEADERSHIP, 
CONFIDENCE & SUCCESS

  
6.5 CPD hours

Lawrence Green Confi dent leaders build trust and optimism about the future, 
and people thrive this. Without confi dence, leaders struggle 
to make good decisions, to inspire others to step willingly 
into the unknown. The interactive workshop will help you to 
increase your confi dence skills through applying tools and 
templates that help you understand and assess your world. 

Christchurch

Wellington

Auckland

2 May

3 May

4 May

LAWYER AS NEGOTIATOR

  
11.5 CPD hours

Jane Chart Negotiation is a vital skill for every lawyer and improved 
negotiation skills can help avoid unnecessary litigation and 
produce better settlements more e�  ciently. Attend this 
workshop to gain an understanding of the risks and benefi ts 
of various negotiation strategies and techniques.

Wellington

Auckland

30-31 May

15-16 Nov

Online registration and payment can be made at: 
www.lawyerseducation.co.nzPhone: 0800 333 111

To speak with a member of our team



Barristers

SPOTLIGHT ON...

Barristers make up 11% of New Zealand-based lawyers (1,337 
barristers out of 12,642) but the proportion of lawyers who are 
barristers has been falling over the last few years.

Gender
Compared to all New Zealand lawyers (51% 
male), a high proportion - 61.7% - of barristers 
are men. In some cities, however, there are 
more female barristers than male.
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B A R R I S T E R S  A S  %  O F  N Z  P R A C T I S I N G  C E R T I F I C AT E S

Dunedin 60.0%
New Plymouth 55.6%

Rotorua 46.7%
Hamilton 45.6%
Auckland 39.1%

Christchurch 37.8%
Tauranga 37.0%

Wellington 29.9%

%  B A R R I S T E R S  W H O  A R E  W O M E N

Dunedin

Christchurch

Wellington

Tauranga
Hamilton

Auckland

All others 15.5%
20.3%

2.2%

9.6%

18.8%

3.9%
2.2%

43.0%

3.0%

8.3%

14.7%

4.3%
2.0%

52.2%

Location
Over half of New Zealand’s barristers are based in Auckland, and 
barristers make up 12.9% of all legal professionals practising there. A 
total of 76 locations have at least one barrister based there, although 
many have just one.

%  O F  N Z 
B A R R I S T E R S

N U M B E R  O F  N Z  B A R R I S T E R S %  O F A L L N Z 
L AW Y E R S
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111
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38y 3m

21y 4m

49y 9m

Average age

Average time spent in practice

Age and time spent 
in practice
The average barrister is quite a bit older 
than the average New Zealand lawyer. 
Unsurprisingly, barristers have also been in 
practice longer than all lawyers.
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Queen’s Counsel
Of barristers in practice in New Zealand at 1 February 2017, 
there were 111 New Zealand-based Queen’s Counsel (one 
was in Melbourne) - just over 8% of barristers. There were 
91 male (82.1%) and 20 female QCs. Over half were located 
in Auckland.

New Plymouth 1 QC
9 Barristers

Napier 1 QC
14 Barristers

Lower Hutt 1 QC
3 Barristers

Hamilton 2 QC
57 Barristers

Dunedin 5 QC
40 Barristers

Christchurch 11 QC
111 Barristers

Auckland 60 QC
698 Barristers

Wellington 30 QC
197 Barristers

Areas of practice
A much higher proportion of barristers practise some criminal 
law than all lawyers. All lawyers are given the opportunity to 
provide information to the New Zealand Law Society on their 
areas of practice. This information is used to assist members 
of the public in their selection of a lawyer in the Find a Lawyer 
service. Around 65% of all lawyers and over 90% of barristers 
provide this. The analysis is therefore indicative only.

Criminal law

Family law

Employment law

Administrative law

Mediation

Company / Commercial

Trusts

Property law

Civil Litigation

Resource management
4.0%
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Years in 
Practice

Female 
Barristers

Female All 
Lawyers

Male 
Barristers

Male All 
Lawyers

0 to 5 1.4% 25.8% 1.5% 15.6%
6 to 10 9.6% 18.2% 5.6% 11.5%
11 to 20 37.9% 32.3% 22.2% 22.4%
21 to 30 31.6% 16.5% 25.9% 18.9%
31 to 40 17.0% 6.4% 24.5% 17.5%
40+ 2.5% 0.8% 20.4% 14.2%

0%
10Y 20Y 30Y 40Y

10%

20%

30%

40%

AV E R A G E  Y E A R S  I N  P R A C T I C E  F O R  B A R R I S T E R S  A N D 
A L L N Z  L AW Y E R S  BY G E N D E R

A new QC appointment round has been announced for 
2017, with applications having closed on 27 March and 
an announcement expected in early June. After the 2016 
round, the average time in practice before appointment 
as a QC was 27 years and 4 months for men, 24 years and 
4 months for women, and 26 years and 8 months for all 
QCs. At 1 February 2017 there were 594 barristers who had 
been in practice for at least that long.
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“Experience Louisiana’s deep and colourful 
history told through the area’s historical architecture 
and rich countryside,” proudly proclaims the brochure 
on Louisiana’s Historic Plantation Homes.

It describes some of the 140 plantations able to be 
visited along the Mississippi River running from Natchez 
south to New Orleans.

Many of the plantations’ houses and gardens are 
physically impressive and the stories of the families 
who lived there are compelling and dramatic sagas of 
human history, and the tour guides generally recount 
them well.

But there is one aspect which I found profoundly 
disturbing.

These are the stories of the white folks, the people 
who owned the plantations and lived in the ‘big house’; 
the slaves who worked the land which made the white 
folks wealthy hardly get a mention.

Race still major flashpoint
Race was, and still is, a major flashpoint in the United 
States, and nowhere more so than in the South where, 
as William Faulkner put it, the past is not dead yet.

Essentially, many Southerners want to deny their own 
past. A key strategy in the tourism context is to focus 
on the story of the houses and the white folks. I first 
experienced this in the antebellum houses of Natchez 
in Mississippi.

Before the Civil War of 1861-65, the cotton plantation 
owners competed to build the most lavish mansions in 
the town, and their wives vied with each other for the 
most expensive table settings, furniture, decorations 
and ornaments – one place had a 999-piece table setting 
hand-made in Paris.

At one mansion I politely asked the guide where the 
slaves were kept. She replied that the “servants’ quarters 
were out the back”. Granted, the life of a house slave was 
certainly better than that of a field worker, nevertheless 
the euphemism of ‘servants quarters’ remained with me.

In Louisiana, where sugar not cotton provided the 
wealth for European families, slavery is airbrushed away. 
Its existence is not denied, but it’s not talked about, and 
when it is the discussion is brief, and there is a lot of 

Old slave law still relevant 
in Louisiana tourist trade
BY JOHN  

BISHOP

minimising language used.
Reference is made to the path-

ways for slaves to become free, but 
no numbers are given – I did ask. 
Same as to the blacks who owned 
slaves themselves – and it’s true, a 
few did.

In Louisiana, the guides often 
refer to the Code Noir, the French 
legal code regulating how slaves 
were to be treated. As if this some-
how protected the slaves from 
torture, forced breeding and other 
brutalities.

Whitney Plantation
Only one place, the Whitney 
Plantation, tells the story of the 
slaves from the perspective of the 
enslaved people. Tellingly that facility opened in just 
December 2014, and amid much controversy.

At other places you can see replicas of slaves’ quarters 
in the gardens, actual or reproductions of the large pots 
used to process sugar cane, and occasionally there is a 
list of names of some of the slaves who worked there.

It’s wrong to say slavery is never mentioned or is 
furtively hidden away, but it is certainly not the focus 
anywhere but at Whitney.

A visitor to Whitney gets a lanyard with the image of 
an actual slave on it. I had Catherine Cornelius who is 
quoted “Ah was a slave born an raised on de Smithfield 
Plantation.”

Catherine is one of the many former slaves whose 
stories were captured on tape and in print during the 
Depression Era by the Federal Writers’ Project, part of 
Franklin D Roosevelt’s Works Progress Administration.

The reality of slavery
The Whitney Plantation shows the reality of slavery in 
Louisiana. Branding, whipping, cutting knee tendons, 
removing ears and noses were just some of the pun-
ishments. Forced breeding was a common practice as 
slave Julia Woodrich recalls:

“My ma had fifteen children and none of us had de 

LIFESTYLE
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same pa. Every time she was sold she would get another 
man. De missis (of the plantation) would put a broom 
down and dey jump over it, den dey was married. 
Sometimes dey would give dem a chicken supper.”

Memorial walls display the names of over 109,000 
slaves known to have been in Louisiana in the early 
19th century, often with quotes collected by the Writers’ 
Project.

A visitor to any of the great houses on Plantation 
Road, which winds from Baton Rouge down to New 
Orleans, gets a rather different story.

Many of these houses are preserved in their original 
state, with furniture, wallpaper, table settings and 
decorations to match with guides giving compelling 
narratives of the families that lived there, and what 
became of them.

Oak Alley
Oak Alley has an impressive avenue of oak trees running 
for 300 metres from the Greek Revival-style mansion 
built in 1839 by the Roman family, to the Mississippi 
River at the end of the drive.

One of the largest estates in its day, an average of 110 
slaves worked there. The dining room has an Indian-style 
punka device, a screen pulled backwards and forwards 

by a slave over a large block of ice to keep the diners 
cool in the blistering humidity of a Louisiana summer.

Louisiana was fundamentally French. The colonists 
brought with them their language, their Roman Catholic 
faith, and their laws.

The Code Noir
One of these was the Code Noir which sought to regulate 
the treatment of slaves. First promulgated by King Louis 
XIV in 1685, it applied in Louisiana from 1724.

Encyclopaedia.com says: “the Code Noir, consisting 
of fifty-four articles, fixed the legal status of slaves and 
imposed certain specific obligations and prohibitions 
upon their masters. It prescribed in detail regulations 
concerning holidays, marriage, religious instruction, 
burial, clothing and subsistence, punishment, and 
manumission of slaves. It also defined the legal position 
and proper conduct of freed or free blacks in the colony.”

By 1803 when Napoleon sold the Louisiana Territory 
to the United States for $5 million, the sugar trade was 
flourishing. Growing and processing sugar is labour 
intensive and there was a high demand for slave labour.

Many of the slaves came from the Northern states, and 
were sold to the owners of Southern plantations, hence 
the expression “being sold down the [Mississippi] river”.

▲ The ‘big house’ at Oak Alley plantation in Vacherie, Louisiana.

L I F E S T Y L E  ·  T R AV E L
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One plantation still displays a bill 
of sale from just such a transaction. 
It lists a “buck nigger 25, in good 
health,” bought for $1000, about 
$110,000 in today’s money. Various 
“females trained as domestic serv-
ants” were bought at $250 each.

Use in tourist industry
Ashley Rogers, the Director of 
Museum Operations at the Whitney 
Plantation, answered my inquiry 
about the real impact of Code Noir, 
particularly its use in the modern 
tourist industry.

“I know that a lot of more ‘tradi-
tional’ sites like to look to the Code 
Noir as making slavery in Louisiana 
somehow different or even more 
benevolent than slavery in Anglo-
American societies.

“Frankly, I think this is a mis-
characterisation of the document. 
Make no mistake: the Code Noir 
sanctioned a great deal of bodily 
violence inflicted upon enslaved 
people.

“The other thing to remember 
about the Code Noir is that it was 
a French colonial document. That 
is to say, it was the law of the land 
only in Louisiana.

“It was promulgated in Louisiana 
in 1724 and remained in effect until 
1763. In 1763 the Spanish took over, 
passing their own slave codes. In 
1803, Louisiana became a territory 
of the USA with the Louisiana 
Purchase.”

Value claims disingenuous
Claims about the value of the Code 
Noir as a form of protection for 
slaves after that time are disingen-
uous, she says. Nor was there any 
means of enforcing it.

“In this time period, the law 
and business was conducted in 
French and most enslaved people 
were African-born and illiterate. 
Furthermore, there weren’t exactly 
people standing over plantation 
owners’ shoulders to make sure they 
actually did things like instructed 
enslaved people in religion, fed them 
well, etc.”

At the Frogmore cotton planation, 
my guide put it simply: “the quality 
of life of a slave depended entirely 
on the mood of the plantation 

owner. Some looked after their property well: others 
did not.”

Racial issues are still very alive in America, as the 
recent controversies over police shootings of black 
people demonstrate.

Amid the accusations of institutional racism which 
rage through the various incidents, I found it interesting 
to reflect on how hard Americans found it to be honest 
about their past. (Not that any country, South Africa 
on apartheid, Canada and Australia in respect of their 
indigenous people, and New Zealand’s own long and 
difficult path to dealing with historical grievances by 
Maori, have ever found that easy to do.)

One of the tests used by those passionate about racial 
issues is whether the modern owners of plantations and 

other facilities built or operated by 
slaves, including the White House 
and the Capitol Building, own up 
to the horrors and inhumanity of 
slavery and present the past fully 
and honestly.

In Louisiana, Whitney does; the 
others either don’t, or do so only by 
varying degrees. ▪

John Bishop is a Wellington-based 
travel writer with a deep interest 
in the United States. His work can 
be seen at www.eatdrinktravel.
co.nz

▲ Fountain in the Plantation gardens. ▼ A slave cottage at the Whitney Plantation. 
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L I F E S T Y L E  ·  M U S I C

Lawyers have long been the butt of 
jokes taking pot shots at their honesty, 
morals, motives and integrity.

They’re often integral and complex 
figures in movies, sometimes bent and 
dishonest such as Sean Penn’s character 
in Carlito’s Way or, at the lighter end of the 
spectrum, Gregory Peck as Atticus Finch in 
To Kill a Mockingbird. Attorney and writer 
John Grisham has spent his life charac-
terising lawyers of all persuasions – the 
good, the bad and the ugly – in his many 
legal thriller novels that have often been 
turned into films.

And musicians have joined in too, 
penning both loving and condemnatory 
tunes about the colourful players in the 
legal fraternity.

The late American rock singer Warren 
Zevon, who many remember fondly for 
Werewolves of London, wrote a cracker of 
a song, entitled Lawyers, Guns and Money. 
This 1978 track from the album Excitable 
Boy, which also included Werewolves, is 
about a desperate man caught in a com-
promising situation.

Lawyers, Guns and Money highlights the 
theory that a lawyer can always get you 
out of a sticky situation:

“I went home with a waitress the way 
I always do / How was I to know 
she was with the Russians, too? / I 
was gambling in Havana - I took a 
little risk / Send lawyers, guns, and 
money / Dad, get me out of this…”

In 1983, prolific American singer and 
songwriter Jackson Browne released the 
album Lawyers in Love. It was during the 
Cold War amid a climate of fear of nuclear 
war occurring between the United States 
and USSR, as he noted in the title track:

“Waiting for World War III while 
Jesus slaves / To the mating calls 
of lawyers in love / Last night I 

LIFESTYLE

Five songs 
about lawyers
BY NICK  

BUTCHER

watched the news from Washington, 
the capitol / The Russians escaped 
while we weren’t watching them, 
like Russians will / Now we’ve got 
all this room, we’ve even got the 
moon / And I hear the U.S.S.R. will 
be open soon / As vacation land 
for lawyers in love.”

The MTV video even features several law-
yers dancing with their briefcases. But 
what’s behind the, arguably American, 
fascination with lawyers? Perhaps some 
reasoning can be found in the lyrical 
predictions of American folk singer, Tom 
Paxton.

In 1985, as if predicting the legal equiv-
alent of an apocalypse, he released the 
light-hearted song One Million Lawyers.

He had foreseen the future and lawyers 
would be as prominent as an invading 
species of aliens. Their population in the 
US would be way more than that of Fiji. 
During this little ditty, he twangs and 
strokes his acoustic guitar, lamenting about 
how humans have endured and survived 
many disasters, such as locusts, flash floods 
and flu. There’s war and disease too. But 
it’s when he hits the chorus we find out 
what he considers the biggest impending 
disaster of all.

“In ten years we’re gonna have 
one million lawyers, / One million 
lawyers, one million lawyers. / In ten 

years we’re gonna have one million 
lawyers. / How much can a poor 
nation stand?”

And Paxton’s predictions did ring true. 
The American Bar Association’s latest 
lawyer population survey shows there 
are 1,300,705 licensed lawyers in the US.

Sticking with the more sublime, My 
Attorney Bernie, written by the jazz pianist 
Dave Frishberg, is a 1983 cult classic.

Frishberg’s ode to his lawyer is lyri-
cally affectionate. In many ways it has 
a similar feel to Alice’s Restaurant by 
Arlo Guthrie. Like Guthrie’s folk classic, 
it features a winding staircase of verses. 
Bernie is someone to be counted on:

“I’m in touch / With my attorney 
Bernie / In a clutch / He can speed 
right to the scene / And if I’m locked 
up in the jail / With just one phone 
call for my bail / He said to call his 
club collect / Or deal directly with 
his answering machine.”

The Indie pop group Belle & Sebastian are 
not known for their chart success but the 
single Legal Man reached number 15 on 
the UK charts in 2000. It’s not so much a 
love song but more about drawing up a 
contract for a love affair.

“L-O-V-E love, it’s coming back, it’s 
coming back / L-O-V-E love, it’s 
coming back, it’s coming back / Not 
withstanding provisions of clauses 
1,2,3 and 4 / Extend contractual 
period, me and you for evermore / 
You’re the Legal Man, you’ve got to 
prove that you’re no liar / I’ll render 
services that you may reasonably 
require.”

Outside of law, have you ever heard of 
another profession that has attracted 
written songs, books and movies with 
such staggering dedication?

Five other songs about lawyers (or sort 
of are):
• We Love Our Lawyers: Cibo Matto
• California Sex Lawyer: Fountains of 

Wayne
• Barrister Song: Monty Python
• Will Your Lawyer Talk to God?: Kitty Wells
• Guns on the Roof: The Clash (‘Sue the 

lawyers and burn all the papers/ Unlock 
the key of the legal papers/ A jury of a 
billion faces/ shouted and condemned 
out of hand.’) ▪

During this little ditty, 
he twangs and strokes 
his acoustic guitar, 
lamenting about how 
humans have endured 
and survived many 
disasters, such as 
locusts, flash floods 
and flu. There’s war and 
disease too. But it’s 
when he hits the chorus 
we find out what he 
considers the biggest 
impending disaster of all.
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Notable Quotes
❝ People will think all sorts of things, but that’s why we’ve 

got a justice system. ❞
 — Stephen O’Reilly, the Australian lawyer for New Zealander 

Craig Broadley who has been charged with indecent 
treatment of a child under the age of 12, outside Brisbane 
Magistrates Court when asked by a reporter whether most 
people would think his client was an evil monster.

❝ He just punched me. I’m a lawyer and I will sue you guys 
if you don’t do anything. ❞

 — One of two airline passengers on a flight from England 
to Spain who had a heated argument over rights to an 
armrest, which was captured on video. Both passengers 
claimed to be lawyers and one threatened stewards with 
legal action if they did not move the other. The incident 
ended with the passengers at different ends of the plane.

Arson defence 
lawyer’s trousers 
catch fire
Miami attorney Stephen Gutierrez’s 
impassioned argument that his client’s 
car had spontaneously combusted was 
interrupted when smoke started coming 
from his trouser pocket, followed by 
flames. Mr Gutierrez rushed from the 
courtroom and the jury was evacuated. He 
returned and displayed a singed pocket, 
claiming the battery in his e-cigarette 

had malfunctioned. His client had been 
charged with deliberately setting his 
car on fire, and the fiery defence 
did not work - he was convicted 
of second-degree arson.

Careful with 
that phone

Augusta, Maine Court security officer 
Joel Eldridge is on administrative leave 
while being investigated for sending a 
cellphone photo of a defence attorney’s 

❝ His conduct creates an unacceptable risk of irreversible 
prejudice and harm to Mr Greebel, who wants a jury 
focused on the evidence and not the tornado of chaos 
swirling around Mr Shkreli. ❞

 — Reed Brodsky, the lawyer for Evan Greebel, former lawyer 
for Martin Shkreli the former chief executive of Turing 
Pharmaceuticals. Messrs Greebel and Shkreli have both 
been charged with a variety of offences, and both have 
sought to be tried separately.

❝ Many persons have loudly vilified Mr Al-Rawi. Those most 
eager to vilify Mr Al-Rawi seem to be the least eager to 
gather accurate information. ❞

 — Canadian lawyer Luke Craggs in a statement after his client 
Bassam Al-Rawi was acquitted of sexual assault in a decision 
which drew a torrent of public criticism.

notes to a prosecutor. He took the photo 
as a judge and lawyers discussed a case. 
What is being called a serious ethical 
breach, but not a crime, arose after the 
recipient of the photo, Assistant District 
Attorney Francis Griffin, reported the 
incident to the district attorney. No-one 
knows why Mr Eldridge took the photo 
and he has refused to comment.

How about some 
exotic CPD?
The Luxury Law Summit will be held in 
London from 15-16 May. Now in its fifth 
year, the conference brings together 
luxury brand founders, owners, CEOs, 
CMOs - and their lawyers - for what is 
described as “a day of high level network-
ing and in-depth debate and discussions”. 
Among the speakers lined up are Ameerh 
Naran, CEO of Vimana Private Jets and the 
CEO of the Lungarno Collection luxury 
hotel group, Valeriano Antonioli. Held in 
the luxurious Ham Yard Hotel in Soho, the 
event includes seven awards, including 
the Luxury Law Rising Star Award, and is 
very reasonably priced at £795.
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❝ Judges who prioritize political views and career over 
impartiality and the law shouldn’t be Judges at all. Why 
not become a politician? ❞

 — A tweet from Kim Dotcom a few hours after release of 
the High Court decision Ortmann v United States of 
America [2017] NZHC 189, turning down his appeal against 
extradition.

❝ It turns out regular people are whiny, petty, annoying folks, 
so Judge Wapner’s crotchety grouch thing was just what 
we wanted – to shut them up now and then. ❞

 — Syracuse University television and pop culture academic 
Robert Thompson on retired California judge Joseph 
Wapner, who hosted The People’s Court on television from 
1981 to 1993, inspiring many imitators such as “Judge Judy”. 
Judge Wapner died in February aged 97.

Some New Zealand 
legal records
Fastest jury decision
New Zealand holds the world record 
for the fastest jury decision. On 22 July 
2004 a jury in Greymouth District Court 
took one minute to find Nicholas Clive 
McAllister not guilty of a charge of cul-
tivating 23 cannabis plants. According 
to the Guinness Book of World Records 
the jury left to consider the verdict 
at 3:28pm and returned at 3:29pm. 
Greymouth lawyer Richard Bodle suc-
cessfully defended Mr McAllister. He told 
LawTalk in 2014 “out of modesty” that 
the closing addresses were presented 
before the jury members were sent 
away together to have lunch. The Judge 
summed up after the break - possibly 
to an already decided jury.

Shortest time as a King’s Counsel
One-third of the 294 people appointed 
King’s or Queen’s Counsel in New Zealand 
have gone on to become judges. The 
shortest time between being appointed 
to the rank and becoming a judge is the 
split second between the appointment 
of Sir Henry Ostler as a King’s Counsel 

and then a Judge of the Supreme (now 
High) Court on 2 February 1925. Sir Henry 
had accepted an offer of appointment 
to the Supreme Court bench in 1924 on 
condition that he would not be expected 
to start until 1925 and that he would first 
be appointed King’s Counsel.

Most-qualified lawyer
The most academically qualified New 
Zealand lawyer is believed to be Kenneth 
Edwin Wardill, MB BS DTM&H RCP and 
RCS, CRCS FRCS FRACSD LLM, who died 
on 26 November 2001 aged 74. In his 
mid-fifties, and while still pursuing an 
illustrious medical career, he studied 
law and worked with David Wilson QC 
in Hamilton from 1993 to 1996 after his 
retirement as a consultant surgeon at 
Waikato Hospital.

First portable computer in a 
trial
Stuart Grieve QC used a Macintosh PC 
in late 1989 to make notes during the 
trial of Renee Melanie Chignell in the 
Auckland High Court.

❝ Law is a harsh mistress. Whether you are a lawyer or a 
judge it takes a lot of work and dedication, like any other 
profession, to do it well, and achieve good results, and 
you’re constantly striving to get better results. But you join 
the legal profession because you love the law and want to 
apply it well to make positive differences in people’s lives 
and the role soon takes over your life. ❞

 — Judge Peter Rollo on his retirement from the Tauranga 
District Court. Judge Rollo and his wife, Judge Annis 
Somerville, also of Tauranga District Court, both retired 
in February in a ceremony at Tauranga’s Huria Marae.

❝ This is a sorry tale of what can occur when a family adopts 
an inappropriate form of trust deed without adequate 
advice or sufficient understanding of the legal effect of 
its terms. ❞

 — Dobson J begins his judgment in McLaren v McLaren [2017] 
NZHC 161.

TA I L E N D

Longest civil litigation
On 8 May 1989 Justice Robertson granted 
an interim injunction to TVNZ for breach 
of its trade mark “Gloss” in proceedings 
against Gloss Cosmetic Supplies Ltd. 
The next major development was in 
1997 when the defendant succeeded 
in having the plaintiff’s claim struck out 
and gaining an order for an inquiry into 
damages it had suffered because of the 
injunction. No further action was taken 
until 2003. In 2006, over 17 years later 
in what he described as “remarkable” 
proceedings, Justice Cooper struck out 
a claim for damages in Television New 
Zealand Ltd v Gloss Cosmetic Supplies 
Ltd (in liquidation) 25 August 2006, HC 
Auckland, CIV 2003-404-003928.

Longest employment litigation
This is believed to be the case which 
effectively began on 15 November 2002 
when Lynne Snowdon gave notice of 
a personal grievance to her employer, 
Radio New Zealand. Over 11 years later, in 
the Employment Court decision Snowdon 
v Radio New Zealand Ltd [2014] NZEmpC 
45 (1 April 2014) Judge Ford noted that 
there had been 23 interlocutory hearings, 
six applications for leave to appeal to the 
Court of Appeal and 70 formal minutes, 
orders and rulings issued during the 
period leading up to commencement 
of the substantive hearing.
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