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Family violence law reform
The Law Commission will commence two 
new references, requested by the Minis-
ter of Justice, in the family violence area: 
non-fatal strangulation as a separate crime; 
and victims of family violence who commit 
homicide. 

“The act of non-fatal strangulation is 
a well-known indicator of future serious 
family violence,” says Peter Boshier, the 
lead Commissioner for the non-fatal stran-
gulation reference. 

“A number of comparable countries have 
already implemented a specific crime of 
non-fatal strangulation. The Law Commis-
sion will review if a separate crime can be 
a tool to reduce future family violence.” 

“There is a risk that New Zealand is out 
of step in how the criminal justice system 
deals with victims of family violence when 
they face charges of killing their abusive 
partners,” says Wayne Mapp, the lead Com-
missioner for victims of family violence 
who commit homicide reference. “The 
review will examine whether the New 
Zealand law requires modification.” 

The Law Commission will establish an 
Experts Committee to assist in the com-
pletion of these references and will con-
sult with key groups. It will report to the 
Minister of Justice by 31 March 2016 on 
both references.

Mass arrests of Chinese 
lawyers
The Law Council of Australia has expressed 
deep concern at reports of a “major crack-
down” in China, resulting in the mass arrest 
and detainment of lawyers, law firm staff 
and activists. 

Many of the lawyers apprehended are 
well-regarded for their human rights work, 
the Law Council says in a 17 July media 
release.

Lawyers must be able to practise with-
out fear of retribution for carrying out 
their professional duties, Law Council of 
Australia President-elect Stuart Clark says. 
“The reports we are getting from China are 
deeply disturbing. An independent legal 
profession is fundamental to the promotion 
and protection of the rule of law.” 
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As we celebrate 150 years of government 
located in Wellington, we can also cele-
brate the valuable role the New Zealand 
Law Society has played and continues to 
play in contributing towards the quality 
of New Zealand’s law and administration.

Being a part of this contribution to New 
Zealand’s law is what attracted me to the 
role of General Manager Law Reform and 
Sections with the Law Society, an appoint-
ment that I took up earlier this year.

The Law Society plays a crucial role in 
its interaction with all three branches of 

government: the legislature, the executive and the judiciary. 
It plays a vital role in the development of New Zealand law.

The Law Society’s involvement in the law reform process 
is actually required by law. Section 65(e) of the Lawyers 
and Conveyancers Act 2006 says it is a regulatory function 
of the Law Society “to assist and promote, for the purpose 
of upholding the rule of law and facilitating the adminis-
tration of justice in New Zealand, the reform of the law”.

Our interaction with the executive happens in a number 
of ways. Law Society representatives and staff regularly 
meet with Ministers of the Crown to discuss matters of 
importance to the administration of justice, the rule of 
law, the profession and New Zealand as a whole.

The Law Society also interacts with the executive as 
policy is being developed. Our law reform and specialist 
committees are frequently involved in these early stages. 
In the year to 30 June we provided responses on 61 discus-
sion documents and three Law Commission papers. This 
is in addition to the less formal feedback and interactions 
that we have with policy officials.

Moving to the legislature, when bills are introduced into 
Parliament the Law Society provides submissions to and 
appears before select committees.

This is specialist and time consuming work. The Law 
Society has 16 specialist committees made up of over 150 
lawyers from around the country. These committees are 
supported and administered by Law Society staff.

The Law Society’s contribution is appreciated, particu-
larly by those who see it first hand. At the first select com-
mittee meeting I attended, one of the MPs talked about 
how much the select committee valued the input from 
the Law Society, because it raises important matters for 
consideration. We often receive requests for submissions 
on a particular issue and Select Committee members do 
comment that the Law Society submission is often the 

one they look at first.
Our submissions on proposed legislation stay away from
party political considerations. The emphasis is on looking 

at how the policy behind a particular piece of legislation 
can be implemented, how the legislation can be made 
to achieve its purpose better and whether there are any 
administration of justice issues.

This emphasis becomes secondary, however, when the 
legislation in question may breach a fundamental element 
of New Zealand’s constitution or the New Zealand Bill of 
Rights Act 1990, or may be at odds with upholding the rule 
of law. In such cases, the Law Society believes it is obliged 
to draw this breach to the attention of all New Zealanders.

The Law Society regularly liaises with the judiciary, 
which happens in a number of ways.

This includes meetings with the heads of bench, rep-
resentation on various judicial committees, including the 
Rules Committee, as well as contributions to areas from 
the consideration of proposed reforms to procedural rules 
in all the courts and judicial resourcing in some of our 
smaller provincial areas.

And our Courthouse Committee considers issues relat-
ing to the operation and design of courthouses and court 
issues for all users, including the judiciary.

We continue to work closely with the judiciary and 
Ministry of Justice on implementation issues arising out 
of the changes to the Family Court system and the Cen-
tral Processing Unit to help find solutions on operational 
matters.

When we are invited by the courts we also make sub-
missions on important changes in common law or the 
application of the law. Recently, for example, the Court 
of Appeal indicated that it was going to revisit the Clode 
judgment as to processes which are to be followed where 
an appellant alleges a miscarriage arising from trial counsel 
error/incompetency. We were invited to make submissions 
and appear at this hearing.

There is much that we do that is vital, and provides an 
important contribution to all three branches of government. 
It is something that many in the profession and the Law 
Society are passionate about. It can only happen with 
the dedication and commitment of those lawyers who 
are willing to give that extra back to the profession and 
contribute to the smooth functioning of our justice system.

Fazleen Ismail
New Zealand Law Society General Manager Law 
Reform and Sections

From the Law Society

law Society’s vital contribution
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Just over 150 years ago, on 26 July 1865, Wellington became the capital of New Zealand. 
Because it is the seat of government, the city is home to many of New Zealand’s justice 
sector agencies and organisations. To celebrate the 150th anniversary 
of Wellington as capital, LawTalk looks at some of the city’s justice-
related assets in pictures and words. Article by Geoff Adlam. 
Photographs by Andrew Jacombs.

Capital 150



To start, why is 
Wellington capital?
While it was decided that the capital should be in a more 
central location than Auckland, Wellington was not the 
automatic choice. The recommendation of Wellington was 
actually made by Australians.

On 25 November 1863 the House of Representatives and 
on 30 November 1863 the Legislative Council resolved 
that it was time for the permanent position of the seat of 
Government to be placed in a more central position “that 
is to say, somewhere upon the shores of Cooks’ Straits”. To 
avoid any suggestion of bias, the Governors of New South 
Wales, Victoria and Tasmania were asked to appoint an 
independent tribunal of commissioners.

The three Commissioners – who were each paid five 
Guineas a day and given the use of a steam-
boat – started at Wellington, proceeded to 
Whanganui (that is how it was spelled in 
their report of 3 October 1864) and then 
travelled to Picton “and minutely exam-
ined Queen Charlotte’s Sound and the 
Tory Channel”. Detailed examinations of 
Blenheim, Port Underwood, land south and 
east of the Wairau Valley, Pelorus Sound, 
Havelock, Nelson, Blind Bay and its various 
harbours were made before they ended 
up in Nelson.

The Commissioners arrived at the unan-
imous conclusion that Wellington was the 
site which presented the greatest advan-
tages for the administration of the govern-
ment of the colony.

What did it cost?
The cost of removal of the seat of government from Auckland 
to Wellington was assessed as £54,665/5/9 in a report by 
Assistant Treasurer J Woodward to the House of Repre-
sentatives on 9 August 1865. There was another £37/10/0 
for one quarter’s rent of buildings on Lambton Quay. A 
significant part of the expense – £9,497/8/8 – was com-
pensation paid to the civil servants and others who had 
to move to Wellington from Auckland. The Governor, Sir 
George Grey, was paid £1,125 of this.

Above: Coverage of the first sitting of Parliament in Wellington from the 
Wellington Independent. The above extract comes from Papers Past, and 
is available along with the full article at http://paperspast.natlib.govt.nz/
cgi-bin/paperspast?a=d&d=WI18650727.1.3

Previous spread: Three institutions of government in Wellington. 
In the foreground, the Old High Court building (1879), now part of the 
Supreme Court complex, stands before the Old Government Buildings 
(1876) – once home to Cabinet as well as the bulk of the civil service – 
now home to Victoria University Faculty of Law. In the background, the 
Beehive (1977), the present home of the executive branch of government.

❝ The 
Commissioners 

arrived at the 
unanimous 

conclusion that 
Wellington was 

the site which 
presented 

the greatest 
advantages
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The first parliamentary 
sitting in Wellington
New Zealand had two houses of parliament in 1865. At 2pm 
on 26 July 1865 the Governor (“in a very clear and distinct 
voice”, the Wellington Independent reported) addressed both 
houses in the Legislative Council Chamber.

Twenty minutes later the Speaker of the House of Rep-
resentatives took the chair on his return from the Upper 
House. Five new members were sworn in, a petition “from 
certain Natives at Rangatikei” was presented and read 
in Māori, and the first parliamentary notice of motion 
in Wellington was given: “That a House Committee be 
appointed for the Session … with a view to provide for the 
comfort and convenience of Members of both Houses …”

The first legislation introduced in Wellington was a 
bill “for indemnifying persons acting in the suppression 
of the Native Insurrection”. This was later passed as the 
Indemnity Act 1865 (29 Victoriae 1865 No 1). After its first 
sitting in Wellington, which took three months, Parliament 
managed to pass 75 statutes.

Above: Parliament buildings, Molesworth St. The section on the right was built as the Provincial Buildings in 1857. When central government was moved to Wellington it became 
Parliament Buildings. The building was also used for Supreme Court sessions at one time. It was replaced by the General Assembly Library in 1899. The wooden building on the left 
was built in 1873, and was destroyed by fire in 1907. Ref: 1/2-018471-F. Alexander Turnbull Library, Wellington, New Zealand. http://natlib.govt.nz/records/23167253

Above: Unidentified Members of Parliament in the debating chamber, Parliament Buildings, 
Wellington, circa 1890s (and prior to the 1907 fire which destroyed this building). Ref: 1/1-006657-G. 
Alexander Turnbull Library, Wellington, New Zealand. http://natlib.govt.nz/records/23177618
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Right: Parliament buildings today, Molesworth Street. The Parliament 
Building was constructed between 1912 and 1922. It replaced the gothic 
Parliament House which had been completed in 1873 and burnt down in 1907. 
The chamber was first used in 1918.

Above right: Old High Court Building, Stout Street. Completed in March 
1881, the Supreme Court Building was the first major government building of 
masonry construction in Wellington. It was used throughout the 20th century 
and was the first home of the permanent Court of Appeal. It has now been 
fully restored to retain the original design.

Attorney-General
PARLIAMENT BUILDINGS

The Attorney-General is the senior Law Officer of the Crown 
with principal responsibility for the Government’s adminis-
tration of the law. This function is exercised in conjunction 
with the Solicitor-General, who is the junior Law Officer 
and head of Crown Law. As senior Law Officer of the Crown, 
the Attorney-General acts independently and free of polit-
ical considerations. The Attorney-General is usually also a 
Minister of the Crown with portfolio responsibilities not 
connected with the role of Attorney-General.

While there is some debate, New Zealand’s first Attor-
ney-General was Francis Fisher, a Sydney Crown Solicitor 
who was appointed by Governor Hobson in May 1841. On 
18 October 1841 English barrister William Swainson was 
sworn in and remained Attorney-General until 1856 when 
responsible government was established. Frederick Whit-
taker, founder of Bell Gully, succeeded him in that year.

New Zealand’s Attorney-General in 1865 when Welling-
ton became the capital was Henry Sewell. It was the third 
time he had been in the role and he left office (for the last 
time) on 16 October 1865. He was succeeded by James 
Prendergast, later Chief Justice, who was also appointed 
the first President of the New Zealand Law Society.

The current Attorney-General, Christopher Finlayson 
QC, was appointed to the role on 19 November 2008 and 
became a Queen’s Counsel on 13 December 2013. He is also 
Minister for Treaty of Waitangi Negotiations.

Christopher Finlayson QC, Attorney-General.
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Above: Court of Appeal, Molesworth St.

Court of Appeal
CORNER AITKEN STREET AND 
MOLESWORTH STREET

The Court of Appeal was established in 
1862 and was made up of Supreme Court 
(now named High Court) judges sitting 
periodically in panels. It operated this way 
for 95 years until a permanent court was 
established. This sat for the first time on 17 
February 1958, initially in the Wellington 
Supreme Court building. The court moved 
to the Public Trust building in February 
1960 where it remained until the official 
opening of the new purpose-built building 
on 12 May 1980 by Prime Minister Robert 
Muldoon.
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Supreme Court of 
New Zealand
85 LAMBTON QUAY

Removal of the Privy Council as New Zea-
land’s highest court was debated for a long 
time. In 1904, Sir Robert Stout CJ proposed 
that the Court of Appeal should be our final 
appellate court (which was contrary to the 
position then taken by the New Zealand 
Law Society). The debate continued spas-
modically over the next century until 1 July 
2004 with the first sitting of the Supreme 
Court of New Zealand.

In its submission on the Supreme Court 
Bill, the Law Society noted that views within 
the profession differed. “The submission the 
Society does make in relation to possible 
abolition of Privy Council appeals is one on 
which all lawyers are likely to agree: it is of 
vital importance that the existing appeal 
structure is not altered unless what is put 
in its place is of high quality.”

On the bench for the historic first sitting 
were Rt Hon Justice Blanchard, Rt Hon Jus-
tice Gault, Rt Hon Dame Sian Elias, Chief 
Justice, Rt Hon Sir Kenneth Keith, and Rt 
Hon Justice Tipping. Of the original bench, 
Dame Sian remains.

The new Supreme Court building was 
opened on 18 January 2010 by Prince Wil-
liam. Chief Justice Dame Sian Elias noted 
that the Queen had sent a “magnificent” 
silver inkwell from the Royal Treasury to 
the court.

“Two such inkwells are placed before the 
judges of the Privy Council whenever they 
sit to advise the monarch on petitions for 
justice, as they did on appeals from New 
Zealand for 165 years. The display of the 
inkwell in this new courtroom symbolises 
links that endure and a heritage of which 
we are proud.

“It is the aspiration of justice under 
law which promoted the creation of the 
court. And it is in response to the aspira-
tion that this government, the government 
that preceded it and the people of New 
Zealand they represent have incurred the 
substantial cost of providing a permanent 
home for the court, within the government 
precinct in our capital.”

Above: The silver inkwell gifted to the Supreme Court by the Privy Council 
in 2004. The inkwell dates from 1702, and once belonged to Queen Anne. It 
sits in a display cabinet built into the judge's bench in the Supreme Court, 
alongside a second display cabinet containing a waka huia – a Māori treasure 
box – representing the twin heritages of New Zealand.

Left: Supreme Court building, Lambton Quay. The pattern for the decorative 
bronze screen that surrounds the new building is inspired by the intertwining 
of pohutukawa and rata, one of many references throughout the building to 
New Zealand’s unique natural heritage.

Andrew Bridgeman, Secretary of Justice

The Ministry 
of Justice
JUSTICE CENTRE,  19 
AITKEN ST

With over 3,400 staff the ministry 
is at the hub of New Zealand’s 
justice system. The staff are found 
at 100 locations around the coun-
try, but executive staff are based at the head office in the 
Justice Centre in Wellington.

In the year to 30 June 2014 the Ministry of Justice received 
income of $585.101 million and incurred expenditure of 
$582.768 million.

Andrew Bridgeman, Secretary of Justice, says:
“The Ministry of Justice leads the sector which also includes 
the Department of Corrections, NZ Police, Serious Fraud 
Office and Crown Law Office. We’re one of the larger 
agencies with 3,300 staff in 92 locations, including 1,800 
staff in Wellington.

“Our role is to deliver court and tribunal services includ-
ing the collection of fines and reparation, administer 
legal aid, manage the Public Defence Service, provide 
policy advice, and negotiate Treaty of Waitangi claims 
on behalf of the Government. The Ministry also supports 
the judiciary.
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“The work of the Ministry touches on the lives of thou-
sands of New Zealanders. There are more than 3 million 
visitors to our website and more than a million calls to our 
call centres. Last year 137,000 criminal cases and 19,000 
civil cases were disposed of in the High Court and District 
Courts along with 60,000 substantive applications in the 
Family Court. We processed 450,000 applications for crim-
inal records and received 80,000 applications for legal aid.

“Modernising the justice system across policy and leg-
islation, infrastructure, processes and systems is a key 
pillar of our strategy, bringing it into the 21st century while 
respecting the traditions of our courts established in the 
1840s. Our focus is to deliver the best possible service for 
the New Zealand public every day, and last year we saw a 
21.5% reduction in the age of District Court criminal cases.”

Crown Law Office
LEVEL 3,  JUSTICE CENTRE,  19 AITKEN STREET

The Crown Law Office has 176 staff, made up of lawyers and 
administrative staff. This includes 11 based in Auckland. In 
the year to 30 June 2014 Crown Law received income of 
$41.841 million and incurred expenditure of $41.148 million.

Mike Heron QC, Solicitor-General and Chief 
Executive, Crown Law Office, says:

“Crown Law and the office of the Solicitor-General has 
been an institution in Wellington since 1875. This year we 
marked 140 years of both offices. Over those years we 
have dealt with the most complex, difficult and important 
public law issues and cases.

“Crown Law is responsible for the conduct and super-
vision of the prosecution of serious crime through the 
Crown Solicitor network. We provide oversight of and issue 

Right: The central atrium of the 
Justice Centre, Aitken St. Also 
known as the Vogel Centre, it was 
completed in 2011 following an 
extensive redevelopment which 
saw a new seven-storey building 
being built alongside the 14-storey 
Vogel Building, dating from the 
1960s.The two buildings are 
connected by a central six-storey 
atrium.

Below: Crown Law offices, Justice 
Centre, Aitken St. Along with the 
Ministry of Justice and Crown Law, 
the building also houses parts of 
the Ministry of Education, and ACC.

❝  Modernising 
the justice 
system across 
policy and 
legislation, 
infrastructure, 
processes and 
systems is a 
key pillar of 
our strategy
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guidelines for all public prosecutions.
“Crown Law leads the Government 

Legal Network which is the network of 
approximately 800 lawyers across all 
of central government. That network 
is instrumental in assisting with the 
management of Crown legal risk and 
GLN lawyers now have a centrally led 
network to enhance the quality and value 
of legal services to Government.

“Every day lawyers from the Crown 
Law Office are representing or advising 
central Government on the whole range 
of legal issues including the Crown-Māori 
relationship, criminal cases, Constitutional 
issues, matters relating to intelligence and 
security, civil claims against the Crown 
and much more. We are proud to serve 
the Crown and uphold the rule of law.”

Parliamentary 
Counsel Office
LEVEL 12,  RESERVE BANK 
BUILDING,  2 THE TERRACE

Much of New Zealand’s law is drafted by 
the Parliamentary Counsel Office (Inland 
Revenue Bills are the exception). The Parlia-
mentary Counsel Office (PCO) also manages 
and maintains the New Zealand Legislation 
website which provides access to the offi-
cial version of our statutes and legislative 
instruments.

In 1842 Attorney-General William Swain-
son drafted the Conveyancing Ordinance 
1842, which was seen as a fine achieve-
ment. He continued to draft the colony’s 
legislation until he left the role in 1856 
and it was not until 1877 that the office 
of Law Draftsman was created. The first 
holder was former Clerk of the Legislative 
Council John Curnin.

The Parliamentary Counsel Office became 
a separate office of Parliament under the 
control of the Attorney-General in 1920. 
Today the PCO has around 170 staff. Its 
latest annual report says the Office drafted 
62 Government Bills and 499 Legislative 
Instruments in the 2013 calendar year. In 
the year to 30 June 2014 the PCO received 
income of $19.396 million and incurred 
expenditure of $17.291 million.

The Chief Parliamentary Counsel, David 
Noble, was recently reappointed until 6 
May 2016.

15
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The New Zealand Law 
Society
26 WARING TAYLOR STREET

The first qualified lawyer to land in New Zealand was 
Richard Davies Hanson, who arrived on 3 January 1840 
at Port Nicholson in the boat Cuba. He was aged 34 and 
Land Purchase Officer to the New Zealand Company. Mr 
Hanson became Wellington’s first Crown Prosecutor and 
also founded what is New Zealand’s oldest continuing 
operating law firm, Treadwells. He left New Zealand in 1846 
and died in 1876 as Sir Richard Hanson, having been Pre-
mier, Attorney-General and Chief Justice of South Australia.

The New Zealand Law Society originated from a Bill 
which was introduced into the Legislative Council on 27 
July 1869 by FD Fenton (who at the time was Chief Judge 
of the Native Land Court). The Bill was largely based on 
the English Law Society’s second Charter which had been 
granted in 1845. It was passed and received the Royal 
Assent on 3 September 1869.

The Governor was required to appoint the first President, 
Vice-President and Council. By warrant on 19 February 1870 
he appointed the Attorney-General, James Prendergast, 
as President, and the Vice-President was Thomas Smith 
Duncan, first President of the Canterbury Law Society.

“It seems that after Mr Prendergast became Chief Jus-
tice in 1875 no successor had been elected. So far as can 
be ascertained … the Governor’s power [to appoint the 
President whenever the office had been vacant for three 
months] was not exercised. The melancholy fact may be that 
the New Zealand Law Society had no President between 
1875 and 1897,” says Portrait of a Profession (page 147).

While it definitely operated during that time, the New 
Zealand Law Society was revitalised in 1896 when the 
Law Practitioners and New Zealand Law Society Acts 
Amendment Act 1896 was passed on 12 October. The first 
meeting with the new structure was held on 3 May 1897 
and WS Reid, the Solicitor-General, was elected President. 
Mr Reid had first practised in Wellington in 1865 and had 
been Solicitor-General for 25 years when he retired in 
November 1900.

Since then the New Zealand Law Society has had 29 
Presidents and has played an important role in the cap-
ital, providing an independent connection between the 
executive, legislature, judiciary and governmental organ-
isations. At 8 July 2015 there were 12,069 practising law-
yers. Of those, 11,807 had chosen to be members of the 
New Zealand Law Society, making it the largest lawyer 
membership organisation in the country.

New Zealand Law Society President Chris Moore says:

“For over a century the New Zealand Law Society has 
made full use of its location in the heart of New Zealand’s 
capital. Our justice system is an important facet of our 
society and the courts and legal profession have important 

Below: New Zealand Law Society national office, Waring Taylor St. Officially 
opened on 14 May 1964 by the Governor-General Sir Bernard Fergusson, the 
building houses the majority of NZLS administrative and support staff, as well 
as the Wellington Branch and the New Zealand Council of Legal Education.
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roles. The ability to interact with the Government, the civil 
service and the judiciary has always been a key objective 
of the Law Society and proximity is a powerful enabler.

“Today, in 2015, the New Zealand Law Society continues 
to make the most of its location in our capital. With Execu-
tive Director Christine Grice, I have the opportunity to meet 
regularly with the Minister of Justice, Attorney-General 
and other members of the Government. Law Society staff 
and law reform committee members also meet regularly 
with the judiciary, the staff of justice sector agencies and 
others involved in inputs into our justice system. Attend 
any select committee hearing on important legislation 
and it is likely the New Zealand Law Society will appear 
at some stage to provide expert advice and input on the 
reform of our law.

“It is important to stress that the Law Society is an 
independent voice. The Law Society has a clear belief that 
the ability to advocate effectively is achieved by continuing 
to collaborate and consult rather than to confront and 
distance. We have developed good working relationships 
with the Government, government agencies and other 
organisations. We are a short walk away from almost 
all of the bodies which make up our legal system.

“However, our role is clear. We are responsible for ensur-
ing that consumers of legal services enjoy the benefits of a 
competent and high performing legal profession. We will 
use our unique position to continue to be a highly effective 
legal regulator. We will never hesitate to speak out when 
we believe the rule of law or human rights are put at 
risk. And we will use our working relationships to ensure 
that lawyers’ rights and roles are not impeded and that 
access to our justice system is maintained and enhanced.

“The New Zealand Law Society has been an impor-
tant participant in the life of Wellington as the seat of 
government. We will continue to be so.” 

Law Commission
LEVEL 19,  171 FEATHERSTON ST

The Law Commission was formed on 1 February 1986. Its 
role is to promote the systematic review, reform and devel-
opment of the law of New Zealand. The Commission is 
an independent Crown Entity which reviews the law and 
makes recommendations for improvement. Its reports are 
tabled in Parliament, which then decides on whether to 
act on the recommendations.

In its Statement of Intent for 2015-16, the Commission 
says it has 16.9 FTE staff in addition to the President and 
three Commissioners. In the year to 30 June 2014, the Com-
mission received income of $4.137 million and incurred 
expenditure of $4.367 million.

Five of the Law Commission’s Presidents since its incep-
tion have served on the Court of Appeal. The exception, 
Sir Geoffrey Palmer, has served in very many other facets 
of New Zealand’s justice system.

❝  The New Zealand 
law Society 
has played an 
important role in 
the capital
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law Commission Presidents
Period President
1986 – 1991 Sir Owen Woodhouse
1991 – 1996 Sir Kenneth Keith
1996 – 2001 Sir David Baragwanath
2001 – 2005 Sir Bruce Robertson
2005 – 2010 Sir Geoffrey Palmer
2010 –  Sir Grant Hammond

New Zealand Council of 
Legal Education
LEVEL 1,  26 WARING TAYLOR ST

Sharing part of the New Zealand Law Society’s building, the 
Council is an independent statutory body with responsi-
bility for the quality and provision of legal training needed 
by people who want to be admitted as a barrister and 
solicitor of the High Court. It is funded by an annual levy 
of $25 from each practising lawyer.

The Council was established in 1930. Until then legal edu-
cation and the requirements for admission to the profession 
were the responsibility of the judiciary of New Zealand 
pursuant to colonial ordinances and Acts of Parliament, 
and prescribed in consecutive sets of Judges’ Rules.

This was then delegated by the judiciary to the Uni-
versity of New Zealand, which was founded in 1870. In 
1925 a Royal Commission examined a number of matters 
relating to university education which led to the Council 
of Legal Education being established in 1930.

Council members (and nominating bodies) are two High 
Court Judges (Chief Justice), one District Court Judge (Chief 
District Court Judge), five lawyer members (NZ Law Society), 
one lay member (Minister of Justice), two student mem-
bers (NZ Law Students’ Association) and not more than 
one member (NZ Council of Legal Education). The Council 
is managed by the Chief Executive, Rosemary Gordon.

New Zealand Council 
of Law Reporting 
Incorporated
The Council operates pursuant to the New Zealand Council 
of Law Reporting Act 1938 and has published New Zealand’s 
official New Zealand Law Reports since 1881. The first case 
in NZLR is Smith v Mackenzie (1880) 1 NZLR (CA) 1.

For its first century, the Council produced the familiar 
hardcopy volumes of NZLR. Electronic publication on CD 
Rom began in 1994. LexisNexis NZ Ltd, which publishes 
NZLR on behalf of the Council, started producing digital 
copies of NZLR on 21 October 1997. An online NZLR database 
was launched on 1 January 2001. This went back to 1958. 
Back capture of pre-1958 cases in digital format began 
in 2007 and the whole NZLR series, from 1880 onwards 
has been available electronically from 1 December 2012.

The tenth anniversary of the Supreme Court was marked 
in July 2014 by publication of a new law report series, the 
eight-volume Supreme Court Reports.

The Council’s latest initiative has been launch of a trans-
actional (pay per case) website on 1 March 2015 where 
anyone may purchase a court-ready version of the NZLR 
report of a case.

The Council is chaired by the Attorney-General, Christo-
pher Finlayson QC. Its other members (and the appointing 
person or organisation) are: Justice Winkelman (appointed 
by the Chief Justice), Michael Heron QC (appointed by the 
Solicitor-General), Christopher Finlayson (appointed by 
the President of New Zealand Law Society), Karen Clark 
QC, Christine Grice (Deputy Chair), Warwick Deuchrass, 
Prue Robertson, Jonathan Temm (all appointed by the 
New Zealand Law Society).

The Council (not incorporated until 1938) published the 
NZLR since 1881. One year after establishing its NZ office, in 
1915, Butterworths/LexisNexis took over publishing NZLR 
on behalf of the Council. ▪

Above: Law Commission offices, 
Featherston St.
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2013. He succeeds Christopher Hodson QC 
who is retiring. The Judge Advocate General is 
responsible for ensuring the proper administra-
tion of armed forces law. With the appointment 
comes appointment as Chief Judge of the Court 
Martial. Mr Riordan will take up his appointments 
on 4 August.

The former New Zealand 
Law Society Executive 
Director, Alan Ritchie, 
has been appointed the 
Judicial Conduct Com-
missioner. He succeeds 
Sir David Gascoigne. 
Mr Ritchie has been the 
Deputy Judicial Conduct 

Commissioner since 2001. Wellington lawyer 
Kathryn Snook has been appointed the Deputy 
Judicial Conduct Commissioner. Ms Snook was 
appointed a member of the Parole Board in 2011 
and a panel convenor in 2013.

Auckland lawyer Niamh 
McMahon has been 
appointed  Honorary 
Consul General for Ire-
land in New Zealand. 
A partner of McMahon 
Butterworth Thompson, 
Ms McMahon was born 
in Dublin and grew up in 

Clonmel, Tipperary.

Dunedin barrister Anita 
Chan QC, the deputy 
chair of FairWay Reso-
lution Limited, has been 
reappointed to the board. 
Appointed a Queen’s 
Counsel in 2014, Ms Chan 
was initially appointed as 
a director of FairWay in 
July 2011.

Wellington barrister Kristy McDonald QC has 
been reappointed to the ACC board for a fur-
ther three years. Ms McDonald’s other service 
includes being a member of the New Zealand 
Law Society’s Ethics Committee for nine years, 
including chairing the committee.

The 2012 LexisNexis Private Sector In-House 
Lawyer of the Year, Victoria Spackman has 
been appointed to the Education New Zealand 
board for a three-year term. Ms Spackman is 
chief executive, director and co-owner of the 
Gibson Group.

Our 
Profession
Our People
Warren Cathcart of Auckland has been 
appointed an acting District Court Judge with 
a jury warrant to serve in the Gisborne District 
Court. Judge Cathcart will be sworn in on 7 
August in Auckland.

Auckland barrister Rich-
ard Earwaker has been 
appointed an acting Dis-
trict Court Judge with 
a jury warrant to serve 
in the Manukau District 
Court. Judge Earwaker 
will be sworn in on 12 
August in Auckland.

Jim large of Dunedin has 
been appointed an acting 
District Court Judge with 
a jury warrant to serve 
in the Palmerston North 
District Court. Judge 
Large will be sworn in 
on 24 August in Dunedin.

Kim Saunders, Solicitor-General of the Cook 
Islands, has been appointed an acting District 
Court Judge with a jury warrant to serve in the 
Hamilton District Court. Judge Saunders will 
be sworn in on 30 July in Manukau.

H a s t i n g s  b a rr i s t e r 
Tony Snell, who prac-
tises through the lower 
North Island, has been 
appointed an acting Dis-
trict Court Judge with a 
jury warrant to serve in 
the Rotorua District Court. 
Judge Snell will be sworn 
in on 18 August in Napier.

Nelson barrister Garry 
B a r k l e  h a s  b e e n 
appointed an acting Dis-
trict Court Judge with a 
Family Court warrant and 
a jury warrant to serve in 
the New Plymouth District 
Court. Judge Barkle will 
be sworn in on 6 August 
in Nelson.

Dunedin barrister lynne 
Harr ison  has been 
appointed an acting Dis-
trict Court Judge with a 
Family Court warrant to 
serve in the New Plym-
outh District Court. Judge 
Harrison will be sworn in 
on 20 August in Dunedin.

A u c k l a n d  b a rr i s t e r 
Antony Mahon has been 
appointed an acting Dis-
trict Court Judge with a 
Family Court warrant to 
serve in the Manukau 
District Court. Judge 
Mahon will be sworn in 
on 14 August in Auckland.

A u c k l a n d  b a rr i s t e r 
Sharyn Otene has been 
appointed an acting Dis-
trict Court Judge with a 
Family Court warrant to 
serve in the Hamilton Dis-
trict Court. Judge Otene 
will be sworn in on 2 Sep-
tember in Manukau.

Auckland barrister Dianne 
Partridge has been 
appointed an acting Dis-
trict Court Judge with a 
Family Court warrant to 
serve in the North Shore 
District Court. Judge Par-
tridge will be sworn in on 
31 July in Manukau.

Kevin Riordan has been 
appointed Judge Advocate 
General of the Armed 
Forces. Mr Riordan has 
been Deputy Judge Advo-
cate General and Deputy 
Chief Judge of the Court 
Martial since October 

Richard Earwalker

Garry Barkle

Lynne Harrison
Photo by  Clive Copeman

Antony Mahon

Alan Ritchie

Niamh McMahon

Anita Chan

Sharyn Otene

Dianne Partridge

Kevin Riordan

Jim Large

Tony Snell

Continued on page 22...
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ACC specialist John Miller, of John Miller Law, has always 
been an advocate of “working in any area of law that 
helps human beings,” but he was particularly attracted 
to accident compensation work because of his father, 
who sustained serious brain injuries after a rogue stone 
flew into the train he was driving.

“My father’s injuries blighted his life early on and he 
felt the weight of the loss of his job and the privilege 
it carried. I could empathise with his struggles and I 
suppose I’ve always empathised with injured people 
and their families.”

Born in Edinburgh, Scotland, Mr Miller left school 
at 16 to work for the Admiralty; but restless and keen 
to see the world, he decided at age 17 to ship to New 
Zealand to work for the Government for two years.

He planned to return to Scotland to study at Leith 
Nautical College, but after meeting his future wife, writer 
and former nurse Stephanie de Montalk, they moved 
to the Hawkes Bay where Mr Miller became a social 
worker for Social Security and Child Welfare.

After two years in the Bay the pair set off on their 
overseas adventure, traveling in Europe and working 
in Edinburgh and London. Their trip was cut short 
when a family member in New Zealand suddenly fell 
ill. Instead of returning as they had planned with the 
financial backup of a sports car to sell (as many New 
Zealanders did then), they landed with two English 
pennies in their pockets, he says.

More effective
“I thought of returning to social work, but I had come 
across lawyers as a social worker in the Children’s Court 
and I saw that I could probably be more effective and do 
more for people as a lawyer. Also, financially speaking, 
the law seemed like a passport to freedom, to allowing 
us to continue to travel in the future.”

He worked full time in various legal jobs while stud-
ying law full time at Victoria University and upon grad-
uating, he was appointed a lecturer. Teaching took him 
to Hong Kong but after three years and with a fourth 
child on the way, the family returned to New Zealand 
where Mr Miller set up his practice while again teaching 
at Victoria University.

With some significant and groundbreaking successes 
under his belt, Mr Miller was awarded a Millennium 
Human Rights Award for assisting the seriously injured, 
voted the Dominion Post Wellingtonian of the Year for 
Community Service and in 2006 he was made an Hon-
orary Fellow of the Royal College of Physicians.

It’s all about 
helping people

John Miller

By Sasha Borissenko

treated like a second class citizen, whereas the accident victim is cov-
ered by ACC and receives 80% of their previous earnings, a lump sum, 
rehabilitation and any many other entitlements.”

His firm’s task is to try and shift people into the different, more 
generous ACC category but within the parameters of the law, he says.

“There are so many heart-breaking cases. It’s a harrowing business 
but the mantra of our firm is that there’s always an argument to raise 
if you want to try and help the people who come through our doors.”

For John Miller Law, the 23 staff are inundated with work, mainly 
in ACC but also in mental health and criminal law.

“We’re the victim of our own success. Theoretically we are at the 
wrong end of the market financially, but you can’t turn people away 
even though invariably the people who need our help have no money 
yet often do not qualify for legal aid.”

Outside of the law Mr Miller likes to spend his time with his wife and 
with his grandchildren, with whom he’s found a particular interest in 
children’s movies that he finds to be “increasingly clever, amusing and 
filled with positive affirmations that need to be out there”. ▪

Wonderful idea
ACC is a wonderful idea, but it could be so much better, 
he says.

“It’s certainly been mangled by the politicians over 
the years, so one of the things the law firm tries to do 
is get better entitlements for people who are already 
covered by ACC or to bring those not covered within 
the ACC.”

Mr Miller says “there’s an illogical distinction in that 
how your incapacity is caused determines whether you 
have either reasonable or poor care.”

A person who is wheelchair-bound as a result of 
having multiple sclerosis is in a very different posi-
tion to a person who is wheelchair-bound as a result 
of an accident. The person incapacitated by multiple 
sclerosis has to rely on the public health system and 
meagre Social Welfare benefits. This means that “they’re 
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Auckland lawyer Stew-
art Germann has been 
appointed President of the 
Rotary Club of Auckland 
for the 2015/2016 year. 
The Auckland Rotary 
Club is the largest club in 
New Zealand with approx-
imately 140 members.

Auckland lawyer Andrew Caisley has been 
appointed a member of the Arts Council of New 
Zealand Toi Aotearoa. A founding partner of Kiely 
Thompson Caisley, Mr Caisley has served as a 
member of the Creative New Zealand Council, 
on the New Zealand Book Council, and is cur-
rently a member of the New Zealand Film and 
Literature Board of Review.

A u c k l a n d  b a rr i s t e r 
Anita Killeen has been 
appointed deputy chair 
of the Auckland Regional 
Amenities Funding Board. 
The board was estab-
lished under the Auck-
land Regional Amenities 
Funding Act 2008, which 

introduced a new levy to be imposed on all of the 
territorial local authorities in the Auckland region 
to be distributed to 10 specified amenities named 
in the legislation. The organisations named in the 
Act deliver arts, culture, recreational, heritage 
and rescue services, and other facilities.

Stewart Germann Anita Killeen

Continued from page 20...

It is well known that the Devil’s Own Golf 
Tournament is the single most compelling 
basis for seeking the adjournment of any 
proceeding in New Zealand courts in late 
September. Why is this so?

The reason lies in history – 80 years of 
history to be precise. And this year, the 
tournament will be run for the 81st time 
from 25 to 27 September.

“The DO”, as it is affectionately known, 
has been held every year in Palmerston 
North since 1932. It is held at the pictur-
esque Hokowhitu Golf club.

This year DO runs over three days, with 
golf (largely handicap-based match play) in 
the day and social events in the evenings. 
Those who have attended know that the 
DO is as famous for its social offerings as 
it is for golf. There is a formal dinner, card 
schools, a Calcutta, billiards, and occa-
sionally even some very poor dancing. 
Speeches at the DO are often comic gold, 
and the keynotes are a much anticipated 
part of the weekend.

Experienced golfers enjoy the compet-
itive flavour of the tournament, and the 
high quality course. Less skilled golfers 
are also very welcome at the DO. There 
has been a winner of the tournament who 

played off a 31. And, for the true hackers, 
there is a “league of their own” (neatly 
positioned so as not to hold the rest of 
the field up), called “the Tally Ho”, where 
high scores are celebrated. Two years ago, 
one player hit 211. He did it at a shot a 
ball, in just a single afternoon session, 
and earned favourable comparisons to 
Brendon McCullum.

The DO’s greatest strength is its long 
tradition of camaraderie and friendliness. 
Judges and senior practitioners trade 
banter and tips with wide-eyed junior 
solicitors; pasty tax lawyers from Parnell 
laugh into their beers with brawny rural 
general practitioners in ancient brown 
suits. Many attendees started coming after 
they left university, and haven’t stopped 

coming ever since, some for 40 years or 
more. Friendships at the DO are made 
and kept, often for life.

The DO is not a closed club. New attend-
ees are made particularly welcome. Nor is 
the DO a fusty male preserve. It has been 
won more than once by women golfers, 
and at least a small band of women are 
regular attendees.

Entries are now open at www.
devilsown.org.nz. There are entry cat-
egories to suit everyone from die hard 
golfing fanatics, to those who just want 
to learn the game.

Lester Hermine is not an actual person, 
but the “persona” for a number of people 
involved with the DO. ▪

The 81st 
Devils’ Own 
Golf Tournament

At the 80th Devil’s Own tournament (from left) Stephen A’Court, John Horner, Matt Pedersen and Jeremy Valentine.

By Lester Hermine

The end of law is not 
to abolish or restrain, 
but to preserve and 

enlarge freedom. For in 
all the states of created 
beings capable of law, 
where there is no law, 
there is no freedom.

—John Locke
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A lack of clarity surrounding geo-
thermal resource management has 
prompted new research by Waikato 
University LLM student Phoebe 
Parson.

And she has attracted a prestigious 
scholarship from the International 
Bar Association’s Section on Energy, 
Environment, Natural Resources and 
Infrastructure Law – the first New Zealander to receive 
the award.

Ms Parson is carrying out the research to provide 
clarity for organisations such as regional councils and 
commercial users of geothermal resources, such as 
geothermal energy operators.

The focus of the research is the framework for shar-
ing information about geothermal systems that are in 
commercial production. In the course of their oper-
ations, the companies that hold resource consents 
gather information about the geothermal resource, 
for company purposes.

However, regional councils which administer the 
resource also need information to carry out their roles 
as custodians on behalf of the public.

Ms Parson will analyse the existing legal framework 
for information sharing under the Resource Management 
Act and compare it with other regimes for managing 
natural resources, and similar legislation overseas.

Ms Parson says she looks forward to researching an 
aspect of law she particularly likes. “I enjoy the inter-
face between environmental law, private and public 
interest in resource use and how it all comes together.

“My interest in environmental law is what prompted 
me to study law in the first place,” she says.

Phoebe Parson

Research explores 
geothermal law 
framework 

Heaney & Partners has shifted premises and is now 
located on Level 13, PwC Tower, 188 Quay Street, Auck-
land. All other contact details remain the same.

Law firm news

Kiwi lawyer Sam McLernon will play for Australia at the upcoming 
Lawyers Rugby World Cup in London later this year.

Sam practises law at the Auckland office of Russell McVeagh and 
plays half back for the Premier Auckland Rugby Championship side 
University.

When New Zealand was forced to pull out of the tournament, Sam 
was still keen to travel to London – to both support the All Blacks at 
the Rugby World Cup and participate in the Lawyers Rugby World Cup.

New Zealand Team Manager Paul Watkins approached the Austral-
ian team after getting dispensation from the tournament organisers.

Mr Watkins informed the Australians that because of the standard 
of football Sam plays in Auckland, he would be a valuable asset to 
their campaign, not to mention the general contribution that New 
Zealand born players have made to Australian Rugby in recent years.

Mr Watkins says he was very pleased when the Australians said yes, 
thus adding an ANZAC element to the tournament.

The Lawyers Rugby World Cup will be played on the 16 and 17 of 
October at the historic Richmond Athletic ground in London.

Hosts England will be joined by France, Italy, Ireland, Australia, 
The Cayman Islands, The United States and current holders Scotland.

The Australian management team did say that they were a bit light 
in the front row and lock, so if there are any accomplished players in 
these positions wanting to join Sam in London they can contact Paul 
at nzlawyersrugby@clear.net.nz. ▪

Kiwi to play in Lawyers 
Rugby World Cup

NZ Lawyers Rugby Manager Paul Watkins presenting Sam McLernon with an Australian jersey.

On the move
Wi l s o n  M c K a y  h a s 
appointed Tina Wilson 
a senior associate. Tina 
has been a solicitor at 
the firm for a number of 
years and specialises in 
trust and estate admin-
istration and property law.

Richard Doole and Chantelle Cowlrick have 
joined Sainsbury Logan & Williams. Richard is a 

recent graduate and starts in the property team. 
Chantelle joins the commercial team having 
most recently been in-house with ASB Bank in 
Auckland and the Financial Markets Authority.

DLA Piper New Zealand has promoted Nicole 
MacFarlane to special counsel in the finan-
cial services team. Nicole advises clients in 

Tina Wilson

Richard Doole Chantelle Cowlick

Continued on the next message...
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Innovation in legal practice will be the focus of a conference presented by the Inter-
national Bar Association (IBA) on 17-19 February 2016 in Adelaide.

The legal profession is increasingly subject to competitive pressures, the IBA says.
Legal services are becoming commodities to be purchased according to price. Law 

firms need to change and adapt, and innovation offers a path to achieving compet-
itive advantage.

However, the legal profession is conservative and hierarchical. Young lawyers with 
new ideas may struggle to have their ideas heard and implemented. Law firms may 
struggle to keep creative young minds engaged.

This conference will focus on how the generations can best work together for suc-
cess in innovation.

“Innovation is not just about technology,” conference Co-Chair Shelley Dunstone 
says. “Technology is an enabler of innovation, but innovation starts with the way we 
think about the future and our openness to new ideas. This conference will exam-
ine the hidden drivers of innovation, for example how to create a firm culture that 
encourages and rewards innovative thinking.”

For more information see www.ibanet.org/Article/Detail.aspx?ArticleUid=77e38803-
b0b4-492a-a492-86533a66d4f4. To contact Shelley Dunstone, email shelley.dunstone@
legalcircles.com, phone +61 (0) 417 846 108. ▪

Achieving competitive advantage

the financial services and funds management 
sector. In recent times, she has been exten-
sively involved in advising clients on compliance 
with, and the implementation of, the Financial 
Markets Conduct Act. In addition to her expe-
rience in private practice, Nicole has spent a 
number of years in a range of senior in-house 
roles. The firm has promoted four lawyers as 
senior associates: Tom Barnes in the financial 
services team, Aimee Credin in the healthcare 
team, Pavanie Edirisuriva and Erin Vercoe in 
the corporate team, and Megan yardley in the 
resource management team. DLA Piper New 
Zealand has also promoted two lawyers as senior 
solicitors: Nick Chapman in the ligitation team 
and Samuel Wilson in the corporate team.

Alex Campbell has 
been made a partner of 
Anthony Harper. Alex 
practises corporate and 
commercial law. Megan 
Compton joined the firm 
as a senior associate. 
She specialises in the 

corporate advisory area. Rachael Judge has 
joined Anthony Harper as an associate. She spe-
cialises in employment law. Michelle Moore 
and Jullion Nelson Parker have joined the 
firm as solicitors. Michelle specialises in trusts 
and asset planning while Jullion specialises in 
corporate advisory work.

Richard Hearn has joined Corcoran French’s 
litigation team. Before joining Corcoran French, 
Richard worked as a litigator for Inland Revenue, 
firstly in its national office and more recently in 
Christchurch. Richard also spent two years with 
the Crown Law Office in Wellington as a member 
of its tax and commercial, and criminal teams. 

Richard’s specialties include general civil and 
commercial litigation, particularly in insolvency 
and tax disputes. He also has experience with 
administrative law including judicial review. 
Rowan Aspros has been promoted to senior 
associate, Geraldine Biggs to senior solicitor 
and Shehan de Silva to senior solicitor of Cor-
coran French.

Matthew Piper has joined 
Buddle Findlay’s Auckland 
office as a senior solicitor 
in the litigation team. Mat-
thew advises on a range of 
matters including general 
litigation and employment 
law. Before joining Buddle 
Findlay, Matthew worked 

at a leading specialist employment law firm.

Alex Campbell

Richard Hearn

Matthew Piper

Geraldine Biggs

Megan Compton

Jullion Nelson Parker

Rowan Aspros

Shehan de Silva

This was the 
number of 

members of the 
New Zealand Law 
Society’s Family 

Law Section (FLS) 
as at 15 June, the 

FLS Executive was 
informed at its 

19 June meeting. 
This figure of 1,000 
compared with 995 
at the same time 

in 2014.

On the move continued from the previous page...
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Smith & Same, a hypothetical general practice law firm with 
five partners and a total of 15 lawyers, has been in existence 
for 30 years serving clients throughout its regional area.

John Same, the managing partner, makes many of the 
firm’s day-to-day decisions, but significant decisions are 
made by all of the partners. Three partners are under the 
age of 50 and two are over the age of 60.

Some years ago, John contacted me and said: “Although 
we are an established firm, we are beginning to lose market 
share. Our lawyers used to work very collaboratively, 
whereas now the partners work more like solo practitioners 
with individual teams. Further, our younger lawyers seem 
somewhat less engaged, our retention rate is dropping 
and we have had some difficulty hiring the best lawyers. 
Finally, because two of our partners are over age 60, we 
need to do some succession planning. We’ve discussed 
these issues at partners’ meetings, but never make much 
progress. What would you suggest?”

I asked John whether the firm had ever held a retreat 
and he said: “No, but we have considered doing so. The 
problem is that we don’t know how to go about having 
a retreat that will really add value.” Hence this article.

The concept
John identified four issues the firm needed to address:

 ▪ better differentiating itself from competitors to increase 
its market share of work;

 ▪ improving collaboration between lawyers to enhance 
productivity, cross marketing and other benefits;

 ▪ hiring, cultivating and retaining the best lawyers in a 
competitive marketplace; and

 ▪ engaging in succession planning to retain/grow its client 
base when senior lawyers leave the practice.

Because these were discrete but overlapping topics, I 
suggested the firm could begin to address all four issues 
during a single off-site retreat. It would be an ambitious 
but manageable agenda. John was interested and we began 
to drill down into the process.

The planning
Planning a highly successful law office retreat is like plan-
ning a classical ballet performance. You need to know 
what you’re doing, carefully choreograph it while retaining 
some flexibility, and then deliver it seemingly effortlessly. 
This is true whether the retreat is for a law firm, a practice 
group, an in-house counsel’s office or, for that matter, any 
group of professionals. For the purposes of this article, 

Law office retreats that 
really add value
By Emily Morrow

Practising Well

Emily Morrow

however, I will refer to a law firm, but the ideas are more 
generally applicable.

Although every group of lawyers practising together is 
unique and every retreat is unique, nevertheless I have 
found the following planning process can work well:

Partner interviews
If possible, I like to have individual, confidential discussions 
with each partner (or other senior member of the group), 
before planning and facilitating a retreat. It gives me a 
sense of everyone’s “take” on reality, the firm’s culture, 
interpersonal dynamics, management preferences and the 
like. These conversations inform the recommendations I 
make, how I facilitate the retreat and give me more cred-
ibility with the key players.

Facilitated or not?
If a firm has a few specific and concrete issues it wants to 
consider (such as whether to move or renovate premises, 
make some new partners, open up a satellite office etc), 
then the discussion can likely be handled well without 
a third-party facilitator. However, if the objective is to 
articulate and discuss longer range, more amorphous, 
strategic, challenging (or divisive) issues, then engaging 
a professional facilitator will be advantageous. Skilled 
facilitators can pose thorny issues neutrally, engage full 
participation, diffuse conflict, get all participants to do 
their best thinking, keep discussions focused and bring 
closure to matters. Further, it’s hard for a firm member 
to both facilitate and participate in a robust discussion.

The “dramatis personae”
John had assumed only partners would attend the retreat, 
but I suggested the firm consider inviting its three senior 
associates and two senior solicitors to attend. Doing so 
would more fully engage these “next generation” lawyers in 
planning the firm’s future and envisaging their role in the 
process. Because the firm had never included non-partners 
in such discussions, the decision was made that I would 
raise the issue with each partner when I spoke with them 
individually. All of the partners subsequently agreed the 
senior solicitors and associates would be invited to attend 
the retreat.

The timing and venue
I suggested the retreat be scheduled during the work week 
and that a full day be set aside for it. Ideally, the venue 
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should be an attractive, restful and contem-
plative off-site setting with great food. We 
all do better thinking in beautiful places, 
eating great food and when we are away 
from the harpies of daily life.

The agenda
Having a written and somewhat detailed 
agenda circulated to participants before 
the retreat ensures better discussion out-
comes. I often recommend including the 
following in the agenda:
1   State of the firm presentation. Having the 

managing partner, CEO or firm admin-
istrator give a general overview of the 
“state of the firm”, (summarising the 
firm’s financial performance, personnel 
and other issues), sets the stage well for 
the retreat discussions.

2   Outcomes for the day. This consists of a 
brief facilitated discussion about what 
outcomes the group might ideally seek 
to achieve during the retreat.

3   Teamwork discussion. Sometimes it can 
be helpful to have a short facilitated dis-
cussion about optimal collaboration and 
its role in strategic planning.

4   Firm goals. This usually is a facilitated 
discussion to articulate the firm’s stra-
tegic goals in crisp, clear wording that 
the group agrees upon. Typically, there 
will be one or two “stretch goals” and 
these will inform the rest of the discus-
sion during the day. Well-crafted goals 
focus on achieving a particular strate-
gic outcome with both qualitative and 
quantitative benchmarks such as “By 
_____ , the firm will diversify its practice 
so that ___% of firm annual revenue will 
be generated from each of the following 
practice areas (each of which practice 
groups will be recognised as a leader in 
its market area):_____ .”

5   SNAFus. A “SNAFU” is an acronym from 
the book, Catch 22, by Joseph Heller, and 
means “Situation Normal, All F***d Up”. 
There will always be SNAFU’s that may 
make it difficult for a firm to achieve 
its strategic goals. Identifying them at 
the outset makes it easier to avoid or 
address them.

6   Implementation. The remainder of the dis-
cussion tends to focus on the why, what, 
how, who and when of implementing 
decisions made at the retreat. During 
the retreat, the objective should be to 
drill down sufficiently into the details of 
implementation so that everyone leaves 
the retreat having a clear idea of what 

needs to be done and his/her role in doing it. For exam-
ple, outcomes could include a commitment by each 
attendee to develop a personal practice development 
plan by a specified date. Also, I encourage the group 
to schedule several follow-up discussions on specific 
topics so that momentum will be maintained after the 
retreat. Although good intentions are admirable, without 
disciplined follow up, they are of little utility. It’s critical 
not to fall into that trap.

7   Blue sky discussion. A “blue sky discussion” at the end 
of the retreat consists of having each participant men-
tion one idea they would like to see the firm imple-
ment sooner rather than later. The ground rules are that 
everyone listens to each other, there are no questions 
or comments allowed, and any and all ideas are okay to 
suggest. Although the ideas are recorded, no immediate 
action is taken on them, creating some interesting food 
for future thought.

8   Closing discussion. I often encourage participants to discuss 
what they think worked or didn’t work well in the retreat 
and what changes might ideally be made in future retreats. 
Further, I have the group review the outcomes it initially 
articulated for the retreat and evaluate to what extent 
these outcomes were actually achieved. We also discuss 
what, if any, issues remain unaddressed that should be 
considered in later discussions.

The delivery
I encourage everyone to arrive at least 15 minutes before 
the retreat start time (for some informal discussion), but 
to plan to start the discussion on time. It works well to 
get to the point of the “implementation” portion of the 
agenda before lunch, including a midmorning break of 
about 15 minutes.

The morning session tends to be more big picture and 

❝ A ‘blue sky 
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conceptual, whereas the afternoon session focuses on the nitty gritty of 
implementation. It’s helpful to intentionally drill down into the details and 
hold the group accountable for certain outcomes. Further it’s important 
to ensure that everyone actively participates (including the less senior 
members of the firm), to get buy-in. Many hands do make light work.

I tend to talk quite directly about the need to implement retreat deci-
sions in a timely manner. No one gets off the hook easily. This part of the 
discussion can be quite “pointy” and concrete. That said, the blue sky 
session and reflection discussion are a great way to segue from concrete 
implementation back to conceptual thinking at the end of the day.

A skilled facilitator will adroitly walk a fine line between being directive 
while flexible, keeping the discussion on track while encouraging impor-
tant (and unscripted) digressions and asking carefully crafted questions 
to stimulate discussion. You need to know when to let a discussion roam 
around and when to pull the loose ends together so the group can use 
its precious retreat time optimally. Facilitation is more of an art than a 
science and I tend to rely on instinct borne of having facilitated many 
law firm retreats.

Finally, it’s a great idea to have everyone stay for a drink and possibly 
dinner at the end of the day. A little bit of group bonding goes a long way.

The follow up
Follow up is where the “rubber hits the 
road” in terms of differentiating a great 
retreat from an adequate one. Ideally, every-
one should come out of the day feeling 
energised, seeing old stuff in new ways, 
and having a clear sense of direction and 
a strong commitment to achieving com-
pelling goals.

As part of the follow up, it’s critical to 
have someone take notes during the retreat 
and prepare and circulate minutes to all 
participants as soon as possible. During 
the course of a retreat, I often make a lot 
of notes on whiteboards, and these can 
be incorporated into the meeting minutes.

Finally, because I encourage the partners 
to let everyone in the firm know that the 
retreat is going to be held, there is a lot of 
interest in what occurred at it. Accordingly, 
it’s a good idea either to circulate a firm 
wide email or have a discussion summaris-
ing what occurred and the retreat outcomes. 
You don’t have to go into exhaustive detail, 
but you do need to make sure that every-
body is on board with the programme. I’m 
a strong believer in transparency within 
law firms, consistent with maintaining 
confidentiality where appropriate.

Smith & Same engaged me to facilitate a 
day long off-site retreat in which we focused 
on the issues John had articulated. We uti-
lised a format similar to that described in 
this article and the outcomes resulted in the 
firm making some significant mid-course 
changes. Several years later, the firm’s rev-
enues had increased by about 20% and it 
had hired three very capable young lawyers 

while increasing its retention rate for new 
and existing lawyers. Morale seems to have 
improved and partners and non-partners 
reported there was more collaboration in 
terms of marketing and doing work. The 
succession planning process is still a bit of 
a work in progress, but at least people are 
now discussing the issue more openly and 
with less pent up frustration and anxiety. 
Two years after the initial retreat, I was 
invited to facilitate a follow-up retreat, 
which was helpful in progressing the initial 
discussion and identifying new issues for 
consideration by the firm. So far so good....

As with many things in life, careful plan-
ning really does make a difference. This is 
certainly true of law office retreats. They 
take some time and effort, but if you get it 
right, the benefits will definitely outweigh 
the costs. ▪

Emily Morrow was a lawyer and senior part-
ner with a large firm in Vermont, where she 
built a trusts, estates and tax practice. Having 
lived and worked in Sydney and Vermont, Emily 
now resides in Auckland and provides tailored 
consulting services for lawyers, barristers, 
in-house counsel, law firms and barristers’ 
chambers focusing on non-technical skills that 
correlate with professional success; business 
development, communication, delegation, self 
presentation, leadership, team building/man-
agement and the like. She can be reached at 
www.emilymorrow.com.

Lizandra Bailey joins Brookfields Lawyers as a Partner in 
their Business Property & Finance Team. As a commercial 
lawyer Lizandra Bailey has been specialising in 
franchising for over 10 years; she acts for both franchisors 
and franchisees. She has also provided advice in relation 
to many of the major franchising systems in New Zealand. Lizandra is experienced in all 
areas of franchising – including negotiating and drafting franchise documentation, providing 
clients with the advice they need before they purchase or sell a franchise, assisting clients 
with franchising their business and reviewing and negotiating lease documentation and 
leasing structures, advising clients in relation to their rights and obligations under their lease, 
providing advice in relation to disputes and breaches of both franchise agreements and leases.

Lizandra also provides advice to business owners, assisting them with structuring their 
businesses and drafting the contracts they need, including shareholder and joint venture 
agreements, manufacturing supply and distribution agreements, terms of trade and licence 
agreements.

NEW ADDITION TO BROOKFIELDS 
BUSINESS PROPERTY & FINANCE TEAM

Brookfields Lawyers is a leading Auckland based law firm providing legal advice in all principal areas of 
the law for public, corporate and private clients throughout New Zealand and beyond.
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Intervention rule
I write in regard to Kathryn Beck’s article 
on the changes to the intervention rule at 
page 13 of LawTalk 866.

Ms Beck has comprehensively addressed 
the changes to the rule and how this affects 
barristers taking instructions in the employ-
ment context.

However Ms Beck’s article does not 
address the undue penalty that the inter-
vention rule (old and new) currently 
imposes on barristers and their clients in 
the employment jurisdiction. Section 236(1) 
and (2) of the Employment Relations Act 
2000, states that employers and employ-
ees are entitled to be represented by any 
person in respect of matters before the 
Employment Relations Authority and/or 
the Employment Court.

Those persons instructing a barrister in 
the Employment Court will be disadvan-
taged and put to undue cost if they are also 
required to obtain an instructing solicitor 
in order to continue their proceedings.

A barrister might combat this by saying 
that they are representing the party in a 
personal capacity as opposed to in their 
role as a barrister. But does this mean they 
are not subject to Lawyers and Convey-
ancers Act (Lawyers: Conduct and Client 
Care) Rules 2008?

Why are barristers treated differently to 
every other representative in respect to 
Employment Court proceedings?

There does not appear to be a convincing 
rationale for the intervention rule and the 
penalty it imposes on barristers and their 
clients in the employment jurisdiction. 
It is my opinion that there should not be 
an intervention rule for barristers in the 
employment law context.

Jeff Goldstein, Christchurch

Letters to the Editor
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Kathryn Beck replies
Mr Goldstein raises a very valid point. This is 
a matter that seems highly likely to be raised 
during the review of the new intervention 
rule, which is provided for in the new rules.

My brief for the article Mr Goldstein refers 
to was to provide an explanation of the new 
rule, rather than a critique of it.

I do note, however, is that the new rule 
has gone some way to improving the sit-
uation for barristers sole who practise 
employment law, and who are approved 
to take direct instructions. It has removed 
the requirement for an instructing solicitor 
for matters up to and including proceed-
ings in the Employment Relations Authority 
and challenges to determinations of the 
Authority in the Employment Court. So, 
while the new exclusion does not cover 
all employment matters, it does cover a 
majority of work undertaken on a daily 
basis in the employment law area.

LawTalk
LawTalk plays an important role in keep-
ing the profession up to date and I enjoy 
reading it. I ask however that you give 
lawyers the ability in the “lawyer login” 

section of the Law Society website to opt 
for an electronic copy instead of the paper 
magazine. I appreciate efforts have been 
made to source the paper and shrink wrap 
responsibly, but a circulation of around 
12,500 paper magazines 23 times a year has 
a significant impact on the environment. 
Think ‘Law Whisper’ rather than ‘Law Talk’. 
If given the choice, many lawyers would 
prefer to be emailed an electronic copy, 
or could download it from the website.

Just think how much the annual saving 
for the Law Society would be if, say, 500 
lawyers opted for an electronic copy.

Tim Turnbull, Christchurch

LawTalk Editor Frank Neill 
replies
Thank you very much, Mr Turnbull, for your 
kind words about LawTalk. The magazine is 
already available on the New Zealand Law Soci-
ety’s website, at www.lawsociety.org.nz/lawtalk.

It is available as either a “flip book” – 
which can be read on screen in any browser 
much as you would read an ebook – or 
as a PDF, which can be downloaded. We 
now place a link in LawPoints to the latest 
LawTalk the day before publication.

Not only is the current issue available, 
but people are able to access the Law-
Talk archive, which currently has all the 
issues dating back to LawTalk 809, dated 
23 November 2012.

Lawyers receiving LawTalk would be 
most welcome to access it via our website 
and, if they would like, can choose not to 
receive the magazine in the post. Contact 
advertising@lawsociety.org.nz and let them 
know this is what you want. ▪
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Worry over hypersensitivity in the 
Land of Torts
United States academics and legal commentators are debat-
ing proposed changes to the American Law Institute’s 
Restatement of Torts dealing with assault and battery. 
Every so often the Institute drafts, discusses, revises, and 
publishes Restatements of the Law. These are extremely 
influential and have often been followed by courts, with a 
consequent change in the common law. This is not surpris-
ing perhaps: the US Supreme Court justices are members, 
along with the chief judges of the US Courts of Appeal and 
most law school deans.

On 20 May 2015 by a very close vote, the Institute 
approved significant changes to the assault and battery 
section of its Restatement of Torts.

Its restatement (revised slightly at the 2015 Annual Meet-
ing and to be finally voted on probably in 2017) defines the 
tort of battery as any contact with another person that “is 
offensive to a reasonable sense of personal dignity” or – and 
this is the new addition which is causing concern – contact 
that is highly offensive to another person’s “unusually 
sensitive sense of personal dignity, and the actor knows 
that the contact is highly offensive to the other”.

“A group of judges, attorneys and law professors recently 
voted to make tapping the shoulder of a Muslim woman 
to ask for directions potentially punishable in a US court 
of law,” is how Chapman University Law Professor Ronald 
D Rotunda sees it. Professor Rotunda – who has belonged 
to the American Law Institute since 1977 – took to print 
in the Wall Street Journal in an article headlined “Thin-
Skinned and Upset? Call a Lawyer”.

Muslim shoulder tap
“Consider John Doe, waiting at a bus stop, who taps a 
woman wearing a Muslim veil on the shoulder to get her 
attention and ask for directions. The institute’s restate-
ment suggests that Mr Doe might be liable for committing 
battery. A jury might find that a reasonable person would 
know that males aren’t supposed to make bodily contact 
with females not in their family,” he says.

Pointing out that tort law focuses on the “reasona-
ble person” because most people want a standard that 
treats people alike, Professor Rotunda argues succinctly 

and powerfully that the proposal is a dangerous devel-
opment. Another example he provides is if a patient tells 
a hospital, “I don’t want any Jewish doctors or nurses to 
touch me.” His opinion is that if the courts have adopted 
the proposed restatement, any hospital which did not 
obey a religious bigot’s demand risks a lawsuit, jury trial 
and punitive damages.

John Marshall Law School Professor Michael Polelle has 
entered the arena to defend the Institute. He says the law 
of civil battery has always included offensive touching that 
“offends a reasonable sense of personal dignity”, saying 
what is “reasonable” has always been a flexible concept.

“Under the restatement, the Muslim woman in Prof 
Rotunda’s hypothetical example would have to prove 
that John Doe intended, that is, at least knew with sub-
stantial certainty, that a Muslim woman would consider 
it offensive. There are no accidental or merely negligent 
batteries,” Professor Polelle wrote in a later issue of the 
Wall Street Journal.

“The law does not favour Muslims over others. It simply 
acknowledges that religion is a deep part of a person’s iden-
tity, be they Muslim, Jewish or Christian. Religion should 
have at least the offensive value of a piece of clothing, a 
bag or a cane. Few lawyers grow rich on such unusual 
cases where no physical harm exists.”

Malaysian lawyers battle overzealous 
dress code enforcement
The Bar Council of Malaysia is finding that an apparent 
willingness by the Government to relax dress code 
requirements at government departments is not having 
the designed results. After urgings from the Bar Council, 
the Cabinet decided that no dress code was necessary 
for members of the public who required only counter 
service. Unfortunately it doesn’t seem to have worked 
or been communicated to the agencies. A journalist with 
exposed knees was barred from entering the Ministry 
of Defence building and the Ipoh City Council stopped 
a woman with exposed arms from entering its building. 
The Bar Council has documented many examples of rigid 
dress requirements and reminded the government that 
“a nation is not judged by the clothes that its people 
wears but by the heart that its people has.”

Fashionable lawyers can become 
fashion lawyers
Meanwhile, Fordham law School in New York has received 
American Bar Association approval to offer the world’s 
first degree in fashion law. The programme, which will 
run over the second half of 2015, comprises two differ-
ent degrees: a Master of Studies in Law (MSL) for those 
interested in fashion law, and – for the really serious 
students who already have a JD law degree – a Master of 
Law (LLM) in Fashion Law. The course modules include 
fashion financing, fashion modelling law, fashion licensing 
and sustainability.

Life in the Law
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❝ I stone cold guarantee that’s where you’ll end up. I’m not your 
headmaster. I’m not your father. I’m a judge.❞
— In Tauranga District Court Judge Thomas Ingram warns drummer Phil 
Judd that he will go to prison if he breaches the terms of his sentence of 
eight months’ home detention. Judd had pleaded guilty to possession of 
cannabis and methamphetamine and one charge of threatening to kill.

❝ We would all be somewhat under-employed if it wasn’t for 
stupidity❞
—Christchurch police prosecutor Chris Hunt responds to Judge David Saun-
ders’ observation that “Stupidity can’t be legislated against; it happens,” 
during his decision to discharge Fergus Watts without conviction following 
his streak at a Cricket World Cup match.

❝ If you’re trying to make a point, you can certainly do so without 
being rude or vile.❞
—Canadian criminal defence lawyer John Struthers doesn’t approve of the 
way Toronto lawyer Paul Robson communicated with the Law Society of 
Upper Canada’s appeal division in disciplinary proceedings against him. 
Mr Robson sent messages with swearwords to members, referred to the 
Law Society as faeces and sent them a video of a cat playing dead.

❝ Orders of the court will be respected by all.?❞
—Judge Kevin Phillips in Alexandra District Court leaves no doubt that 
suppression orders must be obeyed as he sentences Christopher Wardill 
to three months imprisonment for recklessly breaching suppression by 
publishing names on a social media site.

❝ He’s suffered enough. I’m bringing this to an end now.❞
—Judge David McNaughton tells the jury in Auckland District Court that he 
is taking the rare step of dismissing the charges of assault brought against 
Peter Clague in a private prosecution. The prosecution was brought by his 
ex-wife and related to alleged assaults in 2010.

❝ If I got into trouble for every time I yelled at somebody in traffic, 
I would be in a world of hurt. I honk at everybody and I have been 
known to make a gesture or two..❞
—Atlanta criminal defence lawyer Manny Arora has been hired by another 
Atlanta lawyer who was arrested for allegedly throwing a coffee mug at 
a car which honked at her while she drove her white Jaguar. Mr Arora 
reveals he has some sympathy for his client’s predicament.

Notable 
Quotes

Canadian law school sexual ethics 
fight continues
Trinity Western university is a Christian college in Cana-
da’s British Columbia province. It wants to open a law 
school in 2016. If it opens – and the prospects of that keep 
changing – it will be Canada’s first Christian law school.

Canada’s legal profession and many Canadians have been 
following the Trinity Western saga for some time now. It all 
started in 2013 when the college applied to the British Colum-
bia government and to the various provincial law societies 
across Canada for approval to open the new law school.

A major problem arose when it was learned that the 
college requires all of its faculty, staff and students to sign 
an agreement which promises not to engage in “sexual 
intimacy that violates the sacredness of marriage between 
a man and a woman.” Any student who breaches this 
covenant can be disciplined or expelled.

The approval of the provincial law societies is required 
because they need to approve graduates who want to 
practise in their territory. Trinity Western’s requirements 
would also breach student human rights code protections 
in provinces such as Ontario, Nova Scotia, Alberta and 
Saskatchewan if it was situated there.

After often energetic meetings and voting, many 
law societies refused to approve Trinity Western’s law 
school. The Federation of Law Societies in Canada went 
somewhat against the trend at the end of 2013 when it 
recommended preliminary approval, finding that Trinity 
graduates would meet national requirements to practise 
law. Since then several of Canada’s provincial courts have 
been required to judicially review the decisions made 
by the law societies.

Mixed results
The results have been mixed. Trinity Western won in Nova 
Scotia when the court stopped the law society from denying 
accreditation (now under appeal). In British Columbia – the 
college’s home – the British Columbia Law Society voted not 
to recognise the law school’s graduates and the provincial 
government withdrew its support. A move to rescind initial 
accreditation by the Law Society of New Brunswick failed 
earlier this year, and Alberta and Saskatchewan approved 
accreditation – since put on hold, along with Manitoba.

The latest blow to Trinity Western’s plans has come with 
a ruling by the Ontario Superior Court in 
favour of the Law Society of Upper Canada. 
The court found that the law society’s deci-
sion infringed Trinity Western’s freedom 
of religion, but considered that it did so 
to protect individuals’ rights to equal 
treatment.

“We’re very pleased with the decision 
and how the court respected how the law 
society balanced those rights,” spokesper-
son Janet Minor has said.

The battle now moves to British Colum-
bia and Nova Scotia. ▪
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Gallavin on litigation

Dr. Chris Gallavin

Litigation under the adversarial 
system is antagonistic. Parties 
to litigation, whether the issue 
be civil, criminal or family, are 
seldom kindly disposed to one another.

With this in mind the rules of discovery under 
both the civil and criminal jurisdictions, for 
example, are geared to ensure a semblance of 
fair play; to ensure efficiency of process under 
the civil jurisdiction and to ensure equality of 
arms under the criminal jurisdiction.

Despite the existence of such rules, the 
efficiency and effectiveness of our justice 
system, or dispute resolution system, relies 
upon co-operation if not good will between 
the parties and their counsel.

All the regulation and judicial monitoring 
in the world will largely be ineffective if the 
parties, through their counsel, become bellig-
erent and wilfully difficult with one another.

One such example is the Police and/or 
the Crown in criminal cases. Anecdotally I 
consistently hear of cases where the Police 
or the Crown have sat on evidence or failed 
to actively co-operate with defence counsel 
who, in some cases, have had to resort to 
Official Information Act requests or specific 
orders of compliance from the courts.

This, I suggest, is incredibly unproductive 
and a trend that needs to cease if our system 
of criminal justice is ever to surmount some 
of the problems it currently faces.

In the civil jurisdiction, such an unco-op-
erative relationship may be wilful in the for-
mulation and execution of a litigation plan.

“Why make the case easy for the other 
party?” you might ask. Well, I suggest there 
are a number of reasons why the profes-
sional responsibility of counsel ought to 
trump the formulation of an antagonistic lit-
igation strategy. In no particular order, con-
siderations ought to include the following:

Perception of lawyers
Lawyers and the justice system are under 
attack.

Litigation and 
opposition antagonism
By Dr Chris Gallavin

Access to justice
In what could be a very long list, I end 
with access to justice.

In a topic that could fill books I highlight 
but one small issue here – plea bargains. In 
the criminal jurisdiction I am increasingly 
worried about the practice of the Police and 
the Crown in terms of plea agreements.

I am not opposed to such agreements 
but I feel them to be entirely unregulated 
by the Courts and in such an unregulated 
environment I see them as giving rise to 
the real risk of abuse.

Overcharging and pressure to plea to 
lesser charges on being faced with the 
daunting task of defending oneself can give 
rise to the ultimate in pragmatic determi-
nation of criminal issues – a pragmatism I 
understand but believe is highly detrimen-
tal to the operation of justice.

Objectivity
One answer to the development of 
unhealthy and counter-productive litiga-
tion antagonism is objectivity.

In a world of pure subjectivity between 
those involved in litigation or the subject 
of criminal prosecution, the maintenance 
of professional objectivity may be difficult.

However if we are ever to avoid a race 
to the bottom of professional ethics and 
a diminution of efficiency and standing 
of our system of justice then the profes-
sional integrity of the legal fraternity must 
be maintained.

A greater distrust in the criminal system 
coupled with yet more miscarriages, and a 
disengagement with our civil processes of 
justice will, I fear, be our continued narra-
tive if the anecdotal evidence of litigation 
antagonism is not arrested. ▪

Dr Chris Gallavin is an Associate Professor and 
Dean of Law at Canterbury University. He has 
published extensively on criminal justice and 
on evidence and procedure in particular. He is 
the author of the appellant handbook, Evidence 
(LexisNexis, Wellington, 2008), and regularly 
undertakes consultant work in the area of the 
law of evidence. 

Legal aid reforms, the de-law-
yering of the Family Court and 
the rise of self-represented liti-
gants are examples of an attack 
on the role and place of lawyers 
within our justice system based 
upon what I believe is a false 

perception.
Lawyers in the main smooth the wheels 

of the system. They ensure efficiency and 
do not act against the interest of the deter-
mination of disputes.

Litigation antagonism however, acts to 
undermine this reality and can in a general 
way act to create a perception of self-centred 
game playing. In such circumstances there is 
the danger that perception becomes reality.

Accurate and correct 
resolution of disputes
Incredibly naive you might suggest, but I 
for one believe that counsel is there to work 
in partnership with the judge to strive for 
the accurate resolution of disputes (crim-
inal included).

Litigation antagonism, even if not to the 
level of game playing, severely undermines 
the truth-ensuring abilities of the court, how-
ever otherwise flawed those systems may be.

Professional integrity
As a profession, and a noble one at that, 
we likely all believe that we fulfil a higher 
role than mere ‘jobs’.

Now some of you might say that I have 
been hanging around university too much 
and that such an attitude is preserved for 
the realm of impressionable young people 
only, but I would like to think that as a 
profession and as professionals we are, to 
some degree, above the purely transactional 
nature of most vocations, that we tap into 
a higher notion of universal norms that 
are worth preserving and that, at base, 
underpin the structure of our civil society.

A purely transactional attitude toward 
litigation will give rise to practices that 
entirely undermine the notion of profes-
sional conduct.
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Tax specialists and commercial lawyers 
who want to keep up with what’s chang-
ing the game in the area of tax law have 
an excellent opportunity coming up. It is 
the NZLS CLE Ltd Tax Conference, which 
will be held in Auckland on 10 September.

The conference will feature “an array of 
topics that are front and centre for any 
practitioner,” says the conference chair and 
Chapman Tripp partner David Patterson.

Among the “really good mixture” of topics 
are a number which will focus on current 
legislative reform, current case law or recent 
IRD publications.

So, for tax specialists or commercial 
lawyers who are involved in transactional 
work, and who want to be as much on top 
of up-to-date tax law as they can be, the 
conference will be as good a way as one 
could get to keep up with what’s happening, 
Mr Patterson says.

One session will explore current devel-
opments in the deductability of feasibility 
expenditure

A focus of this session will be the recent 
Trustpower case. This case highlights the 
fact that the area is a complex one. When 
the High Court heard the case – Trustpower 
Limited v Commissioner of Inland Revenue 
[2014] 2 NZLR 502 – it ruled in favour of 
Trustpower’s position.

That was essentially that Trustpower’s 
costs of running its resource management 
consent programme were tax deductible. 
The High Court took the view that the 
expenditure was revenue in nature.

Inland Revenue appealed and the Court of 
Appeal, in Commissioner of Inland Revenue v 
Trustpower Limited [2015] NZCA 253, allowed 
the appeal. It held that $17.7m outlaid by 
Trustpower in applying for various resource 
consents relating to four potential electric-
ity generation projects in the South Island 
was non-deductible capital expenditure.

Whether or not this case goes on to the 
Supreme Court may be known by the time 
of the conference. This matter is relevant 
to lawyers advising on processes that lead 
to expenditure on capital assets generally, 
Mr Patterson says.

Another session will outline current 
issues around limited partnerships and 
look-through companies.

“These are in quite common use now in 
commercial joint ventures for corporates 
and also for smaller businesses,” Mr Patter-
son says. “There are quite a few vagaries in 
how the rules around limited partnerships 
and look-through companies operate.”

Some of the rules are based on IRD state-
ments and some are based on the legislation 
and “there’s a whole mixture of issues for 
people who practise in these areas.”

Another session will provide an overview 
of current developments in the increasingly 
complex area of international inter-com-
pany finance.

“The OECD have a project called BEPS 
– Base Erosion and Profit Shifting. All the 
European countries in particular are quite 
passionate about this and they have been 
exporting that passion around the world.

Keeping up with 
changes in tax practice

“Essentially what’s happening is that the 
governments in many of the countries have 
huge stress on their accounts following the 
global financial crisis. They are hell bent 
on tightening up on multi-nationals who 
have been, in their view, artificially reducing 
their tax liabilities in the various countries 
in which they operate,” Mr Patterson says.

“There is an Australian case, Chevron, 
which is about to be decided in the Federal 
Court of Australia.

“This session is going to look at that deci-
sion and how it interacts with some of the 
OECD BEPS action plan. That will be a pretty 
interesting session,” Mr Patterson says.

Other sessions will look at:
 ▪ changes to the non-resident withholding 
tax and approved issuer levy regimes 
as announced in Inland Revenue’s and 
Treasury’s May 2015 issues paper;

 ▪ recent judicial developments and topical 
issues in debt and insolvency;

 ▪ tax issues for start-ups, which can some-
times give rise to unique and challenging 
tax issues;

 ▪ GST almost 30 years on, with a focus on 
topical issues, core GST principles and 
whether the GST legislation remains fit 
for purpose;

 ▪ imputation arrangements to obtain tax 
advantage and the recent review by the 
Commissioner of Inland Revenue on her 
approach to interpreting and applying 
subsection GB 35(2) of the Income Tax 
Act 2007; and

 ▪ the various tax issues that arise when 
an immigrant or an expatriate New Zea-
lander moves to New Zealand.

The early bird deadline for registration is 13 
August. For more information on the 2015 
Tax Conference see www.lawyerseducation.
co.nz/shop/Conferences+2015/16TAX.html. This 
event qualifies for 6.5 CPD hours. ▪
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The Court of Appeal decision, JP Morgan Chase Bank NA v Lewis 
[2015] NZCA 255 highlights a number of important issues that need 
to be considered by practitioners who are settling employment 
related claims or disputes.

Significant adverse consequences can flow from wrong choices 
about documenting and drafting settlements. Careful decision-mak-
ing is needed; the alternatives being what is popularly referred to as 
a Record of Settlement signed off by the Mediation Service under s 149 of 
the Employment Relations Act 2000, or a contract or deed of settlement.

Decisions on appropriate settlement methods will be driven by the nature 
of the issues to be settled and of the settlement obligations taken on. The 
forums in which those settlement obligations can best be enforced need 
careful consideration. JP Morgan Chase Bank exemplifies the problems.

Mr Lewis had been employed for a period as the Chief Executive Officer 
of JP Morgan’s New Zealand branch. A dispute arose. Mr Lewis raised a 
personal grievance.

Settlement agreement
The parties entered into a “settlement agreement” (not a s 149 Record of 
Settlement) to resolve the grievance. This provided that Mr Lewis would 
resign. It stipulated what internal announcements would be made. These 

A recent Court of Appeal case raises issues about how to document settlements in the employment law 
context. The New Zealand Law Society’s Employment Law Committee has prepared this article, drafted by 
John Hannan, to give guidance to practitioners

Care needed in settling 
employment claims and disputes

included an announcement stating “the 
Bank wishes to thank Mr Lewis for serving 
as its CEO in New Zealand …” There was 
a “nondisparagement’ clause in the usual 
terms. The settlement was a full and final 
settlement of all claims. It also provided 
for the payment of various sums.

After the settlement agreement was 
signed, Mr Lewis was told by the JP Morgan 
Human Resources Department that the 
bank’s records did not show he had been 
the CEO. He emailed the bank’s Head of 
Human Resources emphasising that he was 
making approaches to potential employ-
ers and that his ability to secure further 
employment would be damaged if the bank 
failed to confirm he had been the CEO of 
the New Zealand branch.

He subsequently applied for a position 
with another bank, telling the prospective 
employer that he had been JP Morgan’s CEO 
in New Zealand. When that employer made 
inquiry of JP Morgan, JP Morgan denied 
that he had been its CEO. As a result Mr 
Lewis lost that employment opportunity.

He then lodged a claim in the Employment 
Relations Authority alleging breach of the 
settlement agreement, and seeking damages.

The Employment Relations Authority 
decided it did not have jurisdiction to grant 
a compliance order or any other remedy 
since the settlement agreement did not fall 
within s 151 of the Employment Relations 
Act, not being a Record of Settlement under 
s 149. It also could not be the subject of a 
compliance order under s 137(1)(a)(i) because 
it was not an employment agreement.

Mr Lewis progressed his claim to the 
Employment Court. His statement of 
claim ultimately alleged that the settle-
ment agreement was effectively a variation 
of the employment agreement. The claim 
was recast to allege that the employment 
agreement, as varied, had been breached.

JP Morgan applied to strike out the claim. 
Among other things it said that the Court 
could not award damages for breach of the 
settlement agreement, because it was not 
an employment agreement.

Chief Judge Colgan dismissed the strike-
out application, stating that he considered it 
was arguable that the settlement agreement 
constituted at least in part a variation to 
Mr Lewis’s employment agreement. The 
Employment Court also referred to the 
Authority’s (and Court’s) exclusive jurisdic-
tion to make determinations about employ-
ment relationship problems generally, under 
s 161(1)(r) of the Act: “Any other action (being 
an action that is not directly within the juris-
diction of the Court) arising from or related 
to the employment relationship … (other 
than an action founded on tort).”

JP Morgan appealed.

❝ Significant 
adverse 

consequences can 
flow from wrong 

choices about 
documenting 
and drafting 
settlements 

Providing Professional Indemnity and specialist insurance 
products to the Legal Profession
Visit www.justitia.co.nz for further information and application forms

Or Contact:  Mr Ross Meijer, Aon New Zealand 
04-819-4000 
ross.meijer@aon.com

John Hannan
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Court of Appeal decision
The Court of Appeal concluded that the settlement agree-
ment could not be characterised as a variation of the 
Employment Agreement. The Court concluded that the 
settlement agreement was a new agreement, intended by 
the parties to replace the employment agreement and to 
operate as a standalone statement of their obligations to 
each other after Mr Lewis ceased to be employed.

The Court’s reasons for this conclusion were as follows. 
First, the intention of the settlement agreement was to bring 
Mr Lewis’s employment to an end. Second, the settlement 
agreement contained provisions that were plainly intended 
not to operate as terms of employment, but as terms to 
apply once the employment relationship had ended. Third, 
there was no doubt that the settlement agreement could 
be “sued upon” alone. Finally, there was an “entire agree-
ment” clause which provided that the settlement agree-
ment superseded any and all prior agreements. It would 
be artificial to describe the situation as one involving the 
ongoing performance of both contracts.

It followed that the settlement agreement could not 
be regarded as an “employment agreement” under the 
Employment Relations Act. The Authority and Court there-
fore did not have jurisdiction to deal with a dispute over 
its operation.

The Court of Appeal then considered whether the 

Authority or Court had jurisdiction under s 161(1)(r). It 
considered a number of cases from both the High Court 
and the Employment Court. It concluded that the matter 
before the Authority was not one that arose from or was 
related to the employment relationship. It was a claim 
under the settlement agreement and concerned the alleged 
breach of postemployment obligations.

Notably, the Court discussed the High Court decision 
The Hibernian Catholic Benefit Society v Hagai [2014] NZHC 
24 where Associate Judge Bell took an expansive view of 
paragraph (r), finding that it would embrace claims based 
on breach of fiduciary duty and for money had and received.

The Court of Appeal disagreed. It considered that this 
would be to treat all issues arising between employer and 
employee as exclusively within the Authority’s jurisdiction 
because of the existence of that relationship. It considered 
that the problem must be one that “directly and essentially 
concerns the employment relationship”.

So neither the Authority nor the Employment Court had 
jurisdiction to award damages for breach of the settlement 
agreement, or indeed to deal with any breach of such a 
settlement agreement.

Practical issues
This case highlights significant practical issues that 
need to be thought about in achieving effective, binding 
and enforceable settlement Continued on next page...
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of claims arising out of an employment 
relationship. In particular, it raises issues 
for settlements where there has been an 
“agreed parting of the ways” with prom-
ises on the part of the employer about 
what it will say to any inquirers about 
the employee. Issues for consideration are:

 ▪ If the settlement is documented as a 
“Record of Settlement” under s 149 of 
the Employment Relations Act, the 
enforcement processes available will be 
limited to compliance orders (s 151(2)(b)
(i)), penalty (s 149(4)) and registering it 
in the District Court, where it can be 
enforced as a judgment of that court 
(s 151(2)(b)(ii)). These enforcement pro-
cesses deal adequately with failure to pay 
sums expressly stipulated in the Record 
of Settlement. But damages will not be 
available for breach of obligations such 
as nondisparagement clauses. Practi-
tioners need to carefully assess what is 
appropriate to their client’s requirements.

 ▪ Settlements of complex matters where 
there are major issues of protection of 
reputation, of confidentiality or intellec-
tual property, and possibly restraints of 
trade or similar, should potentially be 
documented as settlement agreements 
or deeds of settlement so that they can 
be enforced in the ordinary courts.

 ▪ Settlement agreements or deeds of settle-
ment (if that is the decision) need to be 
drafted in such a way that they cannot 
be characterised as a variation of an 
employment agreement. The key point 
is to avoid drafting the settlement agree-
ment in a way that amounts to merely 
providing modified terms for continuing 
employment that will come to an end by 
agreement at a later date. The settlement 
agreement should replace rather than 
supplement the employment agreement.

 ▪ JP Morgan Chase Bank also clarifies a 
number issues about the exclusive juris-
diction of the Authority and Employment 
Court relative to the High Court and Dis-
trict Courts. This will be the subject of a 
further article. ▪

A member of the Law Society’s Employment 
Law Committee, John Hannan leads the DLA 
Piper Employment Law team in its Auckland 
office. He specialises in employment law and 
has appeared in leading cases both for major 
employers and leading unions as well as indi-
viduals. He can be contacted at john.hannan@
dlapiper.co.nz.

HELP
IS AT
HAND

To provide a service for lawyers seeking 
independent help with an issue in their life, 
the New Zealand Law Society has signed an 
agreement with Lifeline Aotearoa.

Lifeline o� ers a discounted rate to New Zealand 
Law Society members and their families. Lifeline’s 
team of qualifi ed professional counsellors is 
experienced in working with clients across a broad 
range of issues. They can help with day to day 
issues such as stress, anxiety, burnout, depression, 
relationship issues, grief, trauma and addiction.

Phone lifeline Aotearoa:
(09) 909 8750

email: face2face@lifeline.org.nz

www.lawsociety.org.nz/practising-well

PRACTISING WELL
Supporting lawyers since 2009.
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The New Zealand Law Society says the pro-
tection of national security could some-
times justify the use of a special advocate as 
a last resort in some cases where national 
security information is kept from affected 
parties.

The Law Society has released its com-
ments on the Law Commission Issues Paper 
National Security Information in Proceedings.

The Law Commission is looking at how 
to reconcile individual rights to justice with 
the need to protect national security. A key 
question is how to prevent disclosure of 
information that might prejudice national 
security while upholding principles of open 
justice, procedural fairness and natural 
justice.

One option the Law Commission con-
siders in cases where “national security 
information” cannot be disclosed to affected 
parties is the use of a special advocate – 
a lawyer who is appointed to represent 
their interests where they are denied full 
disclosure of the case against them.

The Law Society says the use of special 
advocates does not in itself remove the 
unfairness inherent in a closed material 
proceedings regime, but can only mitigate 
the unfairness.

“That said, the use of special advocates 
may be preferable to an alternative where 
there would otherwise be no disclosure 
and no ability to represent the interests 
of the affected party,” it says.

“However, it should always be a measure 
of last resort. A closed material proceedings 
and special advocate regime should only be 
used in very limited and carefully defined 
circumstances.”

The Law Society says that in all but the 
most unusual of circumstances, the Crown 
should be able to make its decisions and 
prepare its case without substantial reli-
ance on “national security information”. ▪

Law Reform

Special advocate 
possible in some 
exceptional 
national security 
proceedings

Time-blocking judicial lists 
supported where appropriate
The New Zealand Law Society says it supports extending time-blocking of Judge and 
Community Magistrates lists across District Courts, where the particular court considers 
it appropriate for its size and nature.

The Law Society has provided the Ministry of Justice with feedback from criminal 
practitioners following a ministry request about the possibility of time-blocking Judge 
and Community Magistrate lists across District Courts.

At present there is time-blocking of lists in a number of District Courts. Lists are booked 
into time-blocks of no longer than a few hours and courts book two or three blocks in 
a day, depending on their size and needs.

Commenting on the feedback it received, the Law Society says waiting time can be 
disruptive to clients, their employers and support parties, and also for lawyers – par-
ticularly legal aid providers who do not get paid for waiting time.

“However, time-blocking lists may be counter-productive in courts with insufficient 
volume,” the Law Society says. “Some courts have alternative methods for delivering 
efficiencies, such as grouping counsel’s matters together.” ▪

Without a requirement for businesses to maintain the accuracy of their information on 
the New Zealand Business Number Register, there is a danger that the Register will 
become out of date, the New Zealand Law Society says.

In a submission on the New Zealand Business Number Bill, the Law Society says 
while a clause creates an offence for false or misleading statements made, there is no 
requirement to notify the Registrar of New Zealand Business Numbers of subsequent 
changes in the information.

“If there is no obligation to maintain the accuracy of the information, the Register 
will likely become and remain out of date, which will undermine the integrity of the 
Register itself,” the Law Society says.

It says the importance of the accuracy of the Register is demonstrated by the offences 
created in connection with knowingly providing false or misleading information. There 
are also obligations to notify the relevant registrar of changes in companies and incor-
porated societies legislation.

As the success of the NZBN Register and the purpose of the Bill rely on the accuracy 
of the information on the Register, the Law Society recommends an amendment to the 
Bill which would create an obligation to notify the Registrar of changes to details and 
to create an offence of failing to do so. ▪

Recent submissions
The Law Society recently filed submissions on:

 ▪ New Zealand Business Number Bill;
 ▪ Accessing Court Documents in Civil and Criminal Proceedings: Rules Committee 
consultation;

 ▪ Tax: NRWT related party and branch lending – officials’ issues paper;
 ▪ National security information in proceedings: NZLC IP38;
 ▪ Taxation (Land Information and Offshore Persons Information) Bill; and
 ▪ Building Act emergency management proposals.

The submissions are available at
www.lawsociety.org.nz/news-and-communications/law-reform-submissions.

Amendment needed to maintain 
accuracy of NZBN Register
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The articles and comments in LawTalk 868 
(3 July 2015) highlight only some of the 
issues arising from Dame Margaret Bazley’s 
controversial report “Transforming the 
Legal Aid System”.

The report was intended to overhaul a 
system described as being open to “abuse 
by lawyers and defendants”.

The government’s transformation of the 
legal aid system by disestablishing the Legal 
Services Agency and rolling its services into 
the Ministry of Justice, was described by the 
Associate Justice Minister Simon Bridges as 
making changes to “ensure the quality of 
legal advice, and alter the way lawyers are 
paid to avoid any incentive to keep cases 
in the system for longer than necessary”.

Although not covered in the Bazley 
report, the changes to legal aid have had 
a devastating consequence on legal rep-
resentation of accident victims who have 
disputes with the ACC regarding their cover 
and/or entitlements.

Highly complex
ACC law is highly complex and complicated 
and only a few lawyers practise extensively 
in this field. As rightly observed by Liz 
Bulger: “Eligibility thresholds are so high 
that there are many in genuine need who 
simply do not fulfill the criteria required 
to be eligible for legal aid”.

The result has been that without obtain-
ing funding from legal aid, few lawyers 
practising in the field of ACC law can afford 
to undertake cases to ensure that accident 
victims receive their statutory rights and 
entitlements.

Simple and straight forward disputes are 
usually handled by the claimant themselves 
or by an advocate or friend but experienced 
lawyers are nearly always involved in more 
complicated cases like sensitive claims, treat-
ment injuries (medical misadventure), claims 
for brain damage, long term incapacity, grad-
ual process injuries, occupational diseases, 

medical and vocational independence issues 
and other complex issues.

Only a few lawyers take on these cases 
on a pro bono basis and they do so at great 
personal cost. Those who do have signifi-
cant success in overturning ACC decisions.

Claimants are often encouraged to believe 
that in challenging an ACC decision the 
review process is relatively simple and 
straightforward and provides an oppor-
tunity for the claimant to put his/her views 
and arguments before an independent 
reviewer who will decide the issues in 
dispute.

What is not understood is that prepa-
ration for a review hearing is extremely 
important. It means, at the very least, 
obtaining and reading a copy of the com-
plete ACC claim file (which may be in elec-
tronic form or in papers filling a wine box 
or two), ensuring that there is agreement on 
the facts, reading the statutory provisions 
(including relevant regulations) so as to 
understand the basis of the ACC decision, 
reading the case law, obtaining evidence 
from relevant witnesses including up-to-
date medical reports and usually, special-
ist medical evidence commenting on the 
ACC medical evidence and preparing and 
developing arguments in support of the 
disputed issues. The claimant may have 
to pay up to $2,000 or more to obtain a 
specialist medical report.

Daunting task
Preparation for a review hearing is a daunt-
ing task for a lawyer let alone for an unrep-
resented accident victim who is likely to be 
suffering not only from the consequences 
of the injury, but also from frustration with, 
or lack of understanding of, the reasons 
for the decision made by the ACC leading 
to the need for the review application in 
the first place.

It is important that the case is properly 
prepared for the review hearing because 

Legal aid and 
access to justice
By Don Rennie

Don Rennie

if the reviewer’s decision is unfavourable 
and the claimant wishes to appeal to the 
District Court, without the leave of the 
Court the claimant has no right to put 
evidence before the Court on appeal if it 
was not presented to the reviewer at the 
review hearing.

Proper presentation of the case is also 
important because decisions of the District 
Court have legal precedent value and are 
followed by other Courts, the ACC, and law-
yers, under the doctrine of stare decisis (the 
decision has authority until overturned by 
a higher Court).

With fewer lawyers being involved at the 
review or appeal stage in ACC cases, more 
and more claimants will be representing 
themselves without a knowledge of the law 
or the review and appeal process. Review-
ers and District Court judges will therefore 
have a much more onerous task to ensure 
unrepresented claimants receive fair and 
just treatment.

Restricting legal aid for those who have 
a genuine need amounts, in my personal 
view, to a denial of access to justice. It 
would be made even worse by Cabinet 
proposals to abolish the right to appeal 
to the District Court from ACC review deci-
sions and establish a new ACC Appeal Tri-
bunal system. If that goes ahead, the right 
of appeal from a Tribunal decision, which 
has no legal precedent value, will be to the 
High Court but only on a question of law. 
Unrepresented claimants will therefore be 
further penalised.

The Ministry of Justice website has 
guidelines about how an unrepresented 
litigant can bring a case before the High 
Court but the High Court has less expe-
rience with dealing with unrepresented 
litigants, especially those suffering from 
injuries about which they want to address 
the Court but who can do so only on strict 
questions of law. ▪

The convenor of the New Zealand Law Society’s 
Accident Compensation Committee, Don Rennie 
is a retired lawyer who practised in personal 
injury and accident compensation law. Mr Rennie 
wrote the original textbook ACC in New Zealand, 
published by Brookers, and was one of the con-
tributing authors to the Accident Compensation 
section of Butterworths Laws of New Zealand 
and to the Thomson Reuters-published Personal 
Injury in New Zealand.
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The University of Otago Legal Issues Centre 
is seeking a new Director.

The Centre carries out research on how 
to achieve a more accessible, affordable 
and efficient legal system for the benefit 
of all citizens.

The Centre is also examining how courts 
can best ascertain the truth and arrive 
at fair and just outcomes. The Centre is 
established through the dynamic vision 
and exceptional generosity of the Gama 
Foundation, together with the University 
of Otago Foundation Trust, to serve as the 
country’s first research centre focusing on 
improving the legal system.

Following a preliminary study of the 
time taken for general civil proceedings, 
Acting Director of the Legal Issues Centre, 
Professor Mark Henaghan, is carrying out 
the next stage of research into “court delays 
into civil cases” to investigate at which 
points in the process that cases have been 
“stalling” and examine the potential reasons 
for protracted litigation such as lawyer and 
litigant behaviour, a local legal culture not 
geared towards efficiency, lack of specialisa-
tion, finite court resources, and an increase 
in case complexity. Further study will also 
look to analyse the variation across different 
types of cases and litigants.

The Legal Issues Centre has completed 
two important research projects in recent 
months. A comprehensive examination 

of the New Zealand coronial system was 
undertaken and published by Professor 
Henaghan and Dr Jennifer Moore who was 
the Acting Director of the Centre at the time. 
The research, which also received funding 
support from the New Zealand Law Founda-
tion, looked into how the recommendations 
of coroners have been acted upon.

In addition, a study led by Dr Moore that 
investigated issues concerning “complaints 
against lawyers” has been accepted for 
publication in the peer-reviewed periodi-
cal Psychiatry, Psychology and Law and will 
be available in a couple of months.

Research focusing on access to justice 
concerning the Accident Compensation 
Corporation (ACC) appeals process has been 
carried out by Warren Forster, Tom Barra-
clough and Tiho Mijatov. The researchers 
are working with the Legal Issues Centre to 
gain deeper understanding of the problems 
surrounding the ACC dispute resolution 
process with a view to meaningful and com-
prehensive reform. This research to date has 
identified that any proposed reform to the 
current appeals process must be considered 
in light of four existing barriers: access to 
the law; access to evidence; difficulties in 
being heard; and access to representation.

Ongoing research work is being explored 
to examine various aspects of the justice 
system that include the merits of wider use 
of the Disputes Tribunal and its procedures; 

psychological consequences of litigation; 
and difficulties faced by ACC claimants in 
dealing with adverse expert evidence. Doc-
toral research carried out by Bridgette Toy-
Cronin is about to be completed on issues 
concerning self-represented litigation.

The Gama Foundation has further 
enhanced its support of the Centre with 
an additional generous endowment earlier 
this year. Professor Henaghan says, “Thanks 
to the incredibly generous support of the 
Gama Foundation, the Legal Issues Centre 
has a strong financial base for significant 
ongoing research. We hope to appoint 
a director within the next few months, 
who will continue to lead this important 
research and make our legal system more 
accessible, affordable, efficient and usable 
by a wide range of New Zealand citizens.”

Lawyers in legal practice or involved 
with public policy/law reform can make 
contact to share their views and experiences 
about the legal system in New Zealand and 
other jurisdictions and their interest in the 
Director position. Please contact Professor 
Henaghan (mark.henaghan@otago.ac.nz) or 
Richman Wee (richman.wee@otago.ac.nz) 
who is the project manager providing assis-
tance to the Centre. Phone (03) 479 5324. ▪

Professor Mark Henaghan is Dean of Otago 
University’s Law Faculty. He is acting director 
of the Legal Issues Centre.

Legal Issues Centre conducting 
important research
By Professor Mark Henaghan

Prof. Mark Heneghan
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PROGRAMME PRESENTERS CONTENT WHERE WHEN

COMPANY, COMMERCIAL AND TAX

CORPORATE 
GOVERNANCE INTENSIVE

  
6.5 CPD hours

Chair: The Hon Justice 
Winkelmann

A must for all lawyers involved in advising directors and 
company o
  cers, in-house counsel and other advisors to 
boards. The theme for this year’s Intensive is on governing 
the “Company in Crisis”. This exciting programme focuses 
on current issues arising from a fi ctitious scenario, exploring 
interests involved, di� erent perspectives, legal implications 
and the tools to avoid crisis, and strategies to manage 
through a crisis when one arises.

Auckland

Wellington

Live Web Stream

13 Aug

14 Aug

14 Aug

HARD BARGAINING, 
SOFT SKILLS – 
MEDIATING MAINLY 
ABOUT MONEY

  
6 CPD hours

Laurence Boulle For mediators and counsel. Improving skills for dealing 
with the predictable challenges in bargaining over money. 
Realities and myths, predictable problems, opening o� ers 
and responding, tactics, bargaining strategies, dealing with 
the last gap and how avoid the common traps.

Christchurch

Wellington

Auckland

11 Aug

12 Aug

14 Aug

TAX CONFERENCE

  
6.5 CPD hours

Chair: David Patterson The 2015 Tax Conference o� ers you a feast of topics: 
Deductibility of Feasibility Expenditure, Limited Partnerships 
and Look-through Companies, Withholding Taxes, Tax Issues 
for Starts-Ups, Incoming Migrants, GST Pot Pourri and much 
more. Register now.

Auckland 10 Sep

CRIMINAL 

DUTY LAWYER TRAINING 
PROGRAMME

  
11* CPD hours

Local Presenters Duty lawyers are critical to the smooth running of a District 
Court list. Here is a way to gain more of the knowledge and 
skills you need to join this important group. This workshop is 
made up of several parts.
*CPD hours may vary, see website

Various Feb-Nov

FAMILY LAW 

INTERVIEWING 
CHILDREN – THE STEPS 
TO SUCCESS

  
1.5 CPD hours

Chris Fogarty 
Dr Rachel Zajac

E� ectively interviewing child clients is vital to your work 
as lawyer for child. The primary focus of this webinar is to 
constructively assist lawyers, who are not specifi cally trained 
to deal with children, with how best to obtain their views.  
The four key factors to keep in mind when interviewing 
children will be discussed during this webinar.

Webinar 27 Jul

FAMILY LAW 
CONFERENCE

  
13 CPD hours

Chair: Anita Chan QC This conference has a superb line-up of international and 
national speakers and an outstanding educational and social 
programme which promises to provoke, stimulate, challenge, 
educate, inspire and entertain. Whether you are a practicing 
family lawyer, an academic or a judge, this is a not-to-be 
missed opportunity to update, reinvigorate and enjoy the 
collegiality of friends. 

Dunedin 15-16 Oct

LEGAL EXECUTIVES

LEGAL EXECUTIVES 
CONFERENCE

  
11.5 CPD hours

Chair: Pam Harliwich This two day, biennial conference is a must for all legal 
executives and recognises the specialist role that legal 
executives hold in legal practice.  

Live Web Stream Now Available

Due to an overwhelming and unprecedented demand for 
places at the conference, registration for the conference has 
closed.

However, CLE has now arranged for the conference to be 
available by live Web Stream in an e� ort to meet demand 
and avoid disappointment for those not yet registered.

If you have not yet registered for the conference this will be 
the only option for you to take part in this exciting event.

Wellington

Live Web Stream

17-18 Aug

(Full)

17-18 Aug

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz

CPD Calendar



PROGRAMME PRESENTERS CONTENT WHERE WHEN

PROPERTY AND TRUSTS

FAMILY TRUSTS AND THE 
PRA

  
6.5 CPD hours

Andrew Watkins
Simon Weil

This hands-on, small group workshop is focused on 
developing strategies for dealing with PRA and other claims 
against trusts.  A range of teaching and learning techniques 
will be used including mini-lectures, plenaries, group and 
individual exercises.

Dunedin

Christchurch

Wellington

Hamilton

Auckland

21 Sep

22 Sep

23 Sep

24 Sep

25 Sep

PUBLIC LAW

PROCEEDINGS BEFORE 
THE CORONERS COURT

  
3.5 CPD hours

  
2 CPD hours

Judge Maclean
Fletcher Pilditch

More lawyers than ever are engaging in Coronial 
investigations, and attending Inquests in complex and often 
multi-party contexts. Attend this seminar to gain insight into 
how the New Zealand Coronial system works, how to interact 
e� ectively with it, come to grips with the unique Coronial 
jurisdiction and to understand what you can do to help your 
clients who are impacted by the Coronial system.

Wellington

Webinar

Auckland

10 Aug

10 Aug

11 Aug

PUBLIC LAW INTENSIVE

  
6.5 CPD hours

Chair: 
Dr Matthew Palmer QC

Public law permeates nearly every aspect of the law and it is 
increasingly important for lawyers to have sound command 
of public law. Join us for engaging presentations by experts 
on topical issues including constitutional, Treaty of Waitangi, 
local government law, the accountability of crown entities, 
the running of inquiries and the practice of regulation.

Wellington 8 Oct

PRACTICE & PROFESSIONAL SKILLS

PERSUASIVE LEGAL 
WRITING

  
6.5 CPD hours

John Adams
Simon Cunliffe
Helen Sword

Successful opinions are persuasive. This workshop will show 
you how to structure your document, manage tone, achieve 
maximum impact and avoid common writing faults and much 
more. Strictly limited spaces.

Christchurch

Wellington

Auckland

4 Aug

6 Aug

7 Aug

FARM SUCCESSION 
PLANNING INTENSIVE

  
7 CPD hours

Chair: Ian Blackman The rural sector is the backbone of the New Zealand 
Economy. It is vital for farming families to receive the best 
possible advice to preserve and enhance this industry 
through the involvement of successive generations of 
farmers. Join us for this exciting day.

Christchurch

Hamilton

12 Aug

14 Aug

LINKEDIN FOR LAWYERS

  
1 CPD hours

Jamie Roy Aimed at both employees and employers, this webinar will 
provide you with the tools you need to perfect your profi le, 
develop an online mindset and understand the business 
potential for LinkedIn. You will also learn how to leverage 
your existing networks, amplify your networking results and 
attract the right people to grow your business. 

Webinar 27 Aug

INFLUENTIAL 
PRESENTATIONS

  
3.5 CPD hours

Brenda Ratcliff This workshop will teach you how to maximise presentation 
opportunities when needing to share information and/or 
infl uence others to bring about change. You will learn how to 
package key messages in a way that creates meaning for your 
audience.

Wellington

Auckland

8 Sep

10 Sep

TRUST ACCOUNT 
SUPERVISORS

  
7.5 CPD hours

David Littlefair
Niamh McMahon
David Murphy
Simon Price 

To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and pass 
all assessments. 

Wellington

Auckland

Christchurch

18 Sep

18 Nov

25 Nov

LAWYER AS NEGOTIATOR

  
11.5 CPD hours

Jane Chart Including hands on practice and feedback, this workshop 
examines di� erent strategies and tactics, and o� ers tools for 
dealing with di�  cult negotiators, breaking impasses, and for 
addressing specifi c issues which you might wish to raise.

Auckland

Wellington

17-18 Nov

24-25 Nov

IN SHORT - AUCKLAND

VALUATION OF 
RELATIONSHIP 
PROPERTY

  
2 CPD hours

Jay Shaw
Kirsty Swadling

Valuing property in relationship property matters is fraught 
with numerous complexities. This presentation will address 
current valuation issues from both lawyer and expert 
perspectives and provide practical guidance, including when 
instructing a single joint expert. 

Auckland 25 Aug

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.

Online registration and payment can be made at: 
www.lawyerseducation.co.nz



The Law Foundation has a good record of 
backing projects that tease out issues and 
highlight necessary changes to laws cover-
ing the rapidly changing fields of genetics 
and human reproductive technologies.

Many readers familiar with the Founda-
tion’s work will know about our biggest 
project to date, the three-year, $2.7 million 
Human Genome Research Project carried 
out at Otago University.

After that project was completed, we 
endowed the New Zealand Law Founda-
tion Centre for Law and Policy in Emerging 
Technologies at Otago to continue research 
in these challenging fields.

Outside of this, the Foundation is cur-
rently supporting three exciting new projects 
examining laws around surrogacy, DNA col-
lection and retention, and genetic testing.

Rethinking Surrogacy
Dr Debra Wilson, University of 
Canterbury
Insufficient legal regulation of surrogacy 
is forcing judges to “creatively interpret” 
current law, says Rethinking Surrogacy study 
leader Dr Debra Wilson.

Dr Wilson’s three-year project is examin-
ing the effectiveness of current New Zea-
land surrogacy law, which has not been 
reconsidered for 10 years, despite changing 
social and scientific conditions.

“The unsatisfactory nature of the law has 
resulted in intended parents simply not 
taking the steps to have legal recognition 
of their relationships to their children,” she 
says. “This lack of legal relationship is likely 
to create major issues for the child in the 
long term.”

The Foundation has funded the first, 
scoping stage of this four-stage project. 
Dr Wilson says her almost completed first 
report finds that surrogacy is becoming 
increasingly popular, and is producing large 
numbers of problematic cases.

“Judges in Australia, New Zealand and 

the United Kingdom comment in judgments 
about needing to apply irreconcilable prin-
ciples, and end up either ignoring the law or 
creating new approaches,” she says. “Chief 
Family Court judges in Australia and the 
UK have called for urgent reform in the 
past few months.”

The inadequate law is leading to intended 
parents not having their relationships to 
their children legally recognised, which 
may create issues for the child.

“Because of the lack of regulation, health 
workers and government agencies are in a 
difficult position, and are almost making 
policy up as they go along. There is a sense 
of nervousness about this – a desire to do 
the right thing, but not being sure how to go 
about this, or who to ask,” Dr Wilson says.

Her discussions reinforce the need for a 
large-scale project that looks at surrogacy 
regulation as a whole, with input from other 
experts including academics, lawyers, health 
workers, and groups involved in the area.

“There is a strong feeling that New Zea-
land is one of the countries best suited to 
take the lead on surrogacy law reform. New 
Zealand first raised international surrogacy 
as an emerging issue requiring considera-
tion with The Hague Conference, and New 
Zealand is also generally seen as socially 
progressive.”

Pre-trial collection and 
retention of DNA in New 
Zealand
Dr Nessa Lynch, Victoria University 
of Wellington, and Dr Liz Campbell, 
University of Edinburgh
New Zealand’s law around the collection 
and retention of DNA information gives 
too much licence to the Police, and there is 
insufficient oversight of our DNA databank.

These are among the main findings of 
Nessa Lynch and Victoria Campbell’s soon 
to be published study of our 20-year-old law 
governing DNA collection and retention.

The transition from judicial to Police 
power has removed transparency around 
compulsory DNA collection from suspects, 
Dr Lynch says.

“Police used to have to apply for a judi-
cial compulsion – now the Police have the 
power to take samples and use reasonable 
force from certain suspects.

“The government in England and Wales 
is rolling back established powers – they 
have decided that their collection and 
retention powers are out of proportion to 
the public interest.

“We recommend that our government 
carry out a review to determine whether 
the line has been drawn too broadly in 
terms of Police power,” she says.

New Zealand’s DNA databank contains 
around 150,000 profiles from about 3.5% 
of the population, stored at the Institute of 
Environmental Science and Research (ESR) 
– but there is no independent oversight of 
this databank, Dr Lynch says.

“Do they destroy samples when they are 
supposed to, and store them as they are 
supposed to?

“Other jurisdictions have independent 
committees that oversee this. There’s a huge 
amount of private information stored there, 
and there are legislative rules, but we don’t 
know whether they are being complied 
with – we just have to trust them.”

The study is the first ever critical analysis of 
New Zealand’s DNA collection and retention 
law. The authors hope that it will contribute 
to public and professional debate, and to a 
Justice Ministry review of the law, which was 
proposed in 2011 but has yet to take place.

Pre-implantation genetic 
testing
Dr Jeanne Snelling, University 
of Otago
Genetic testing is one of the fastest-evolving 
fields of modern medical science – and it 
poses some of the most complex ethical 

Law Foundation

By Lynda Hagen
Lynda Hagen

Finding the legal boundaries 
around new technologies
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Strike off appeal 
dismissed
Vinay Deobhakta’s appeal against a mis-
conduct finding and strike off has been 
dismissed.

“I can find no criticism of the [New Zea-
land Lawyers and Conveyancers] Tribu-
nal’s conclusion,” Justice John Faire said in 
dismissing the appeal ([2015] NZHC 965).

“Mr Deobhakta’s conduct went beyond 
mere professional incompetence or deficien-
cies in practice. His actions were clearly dis-
graceful and dishonourable and amounted 
to misconduct,” Justice Faire said.

The Tribunal struck off Mr Deobhakta in 
[2014] NZLCDT 50 after finding him guilty 
of misconduct in [2013] NZLCDT 55. The 
Tribunal found that Mr Deobhakta had:

 ▪ failed to account for $4,000 in cash his 
client had given him (the client had 
approached Mr Deobhakta to act for 
him on a tax liability matter);

 ▪ did not have an instructing solicitor at 
the time of receiving instructions and did 
not pay the money into a trust account;

 ▪ suggested to his client that a $21,000 
cheque payable to the Inland Revenue 
Department to reduce his client’s tax 
liability be diverted to another purpose 
unrelated to and of no real value to the 
client, which was a “significant failure” 
of his duty to the client;

 ▪ misled his client by signing what pur-
ported to be a contingency agreement, 
which was in reality no such thing, at a 
time when Mr Deobhakta knew he was 
about to be made bankrupt, and therefore 
knew that the document was worthless 
(the contingency agreement provided 
that the client would be refunded fees if 
certain “aims” were not “sought”, rather 
than any particular outcomes achieved);

 ▪ acted in a dishonest manner, or very 
close to dishonesty, in relation to the 
contingency agreement; and

Lawyers 
Complaints Service

 ▪ sent “extremely abusive” and “obscene” 
text messages to his client after the client 
had instructed another lawyer.

The Tribunal also found that:
 ▪ taken as a whole, Mr Deobhakta’s con-
duct was so serious as to undermine the 
reputation and standards of the legal 
profession. It established that he is not 
a fit and proper person to practise as a 
lawyer; and

 ▪ the public interest, including the pro-
tection of the public, and the need to 
maintain professional standards, require 
that he be prohibited from practice.
“There is no excuse, in my view, for the 

abusive text messages that Mr Deobhakta 
sent when he found out that [his client] 
had sought advice from another lawyer,” 
Justice Faire said.

“To his credit, through his counsel, he 
acknowledged that the sending of those 
texts amounted to misconduct.

“The fact that [his client] sought alternative 
legal advice, in the circumstances, was not 
at all surprising. He had been faced with the 
rejection of any settlement basis with the 
Inland Revenue Department by a person who 
had then attempted to divert his funds to a 
purpose unrelated to anything concerning 
[his client], for the practitioner’s own benefit.

“These actions collectively are miscon-
duct and can quite properly be described 
as disgraceful and dishonourable,” Justice 
Faire said.

Mr Deobhakta also appealed a Tribunal 
order that he pay his client $4,000 compen-
sation. Justice Faire said that the ground for 
challenging that penalty was not justified.

And Mr Deobhakta unsuccessfully 
appealed the costs orders the Tribunal made 
– that he pay the Law Society $25,903.62 
standards committee costs and $6,346 
Tribunal costs.

“I see no basis for setting aside the finan-
cial penalty imposed by the Tribunal,” Jus-
tice Faire said. “Whether they are ultimately 
enforceable in bankruptcy proceedings is 
an entirely different matter where different 
considerations apply.” ▪

and legal challenges.
It is now possible to test human embryos 

for a range of traits other than abnormali-
ties, and the prospect of “designer babies” 
is not far away.

Jeanne Snelling’s study is analysing 
the legal, ethical and social issues around 
human pre-implantation genetic testing. 
She says whole genome analysis (WGA) 
is already being used to identify genetic 
contributors to complex diseases like cancer 
and neuro-psychiatric disorders.

“There’s been a significant leap in the 
science – it’s a leap that few people antic-
ipated 25 years ago when the technology 
began,” she says.

“It is by no means an over-statement to 
say that this type of testing, if incorporated 
into reproductive genetic medicine, prom-
ises to change the nature of conception. It 
would involve a conceptual shift from the 
current approach of choosing an embryo 
most likely to result in a successful preg-
nancy, to choosing the ‘best’ embryo based 
on a much wider set of criteria.”

The emerging technology raises compli-
cated legal and ethical issues that have 
had little expert consideration to date, she 
says. They include the question of informed 
consent, and the right of the unborn child 
to preserve their own genetic autonomy 
– that is, the right not to know their own 
genetic information.

Dr Snelling and Dr Nikki Kerruish, senior 
lecturer at the Bioethics Centre, are the 
principal researchers on the project, with 
expert advisor input from Otago’s Dean 
of Law Professor Mark Henaghan, clinical 
geneticist Professor Stephen Robertson and 
Bioethics Centre Director Professor John 
McMillan.

The research project is supported by the 
Advisory Committee on Assisted Reproduc-
tive Technology (ACART), an independent 
statutory expert body appointed by the 
Minister of Health.

The research team aims to report its 
findings in early 2016. Dr Snelling says the 
team’s work to date confirms that “now is 
a good time to be looking at these issues.”

Contact the Law Foundation if you are 
interested in more information on any of 
these studies, or visit our website www.
lawfoundation.org.nz to explore the wide 
range of research projects we are funding. ▪

lynda Hagen is the Executive Director of the 
New Zealand Law Foundation.
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Admission
Under Part 3 of the Lawyers 
and Conveyancers Act 2006

Finny Guy James Hinton 
Gibson Nicole Alexandra Victoria
Grimshaw Charlotte Emily 
Higby Jared Andrew
Johns Kirstie Rose
Neale Jonina Elizabeth
Ritchie Tiana Mokahetaue 
Thompson Kirsty Anne Herdman 
Tulloch Irene Nancy (previously 
Tulloch-Mercer)
Webster Robert Patrick Hickey 
(previously Plate Jr, Robert 
Steven, Hickey Robert Steven)
Wieblitz Olivia Jessica

Wiseman Catherine Emily (aka 
Kate Emily) (previously Tolmie, 
Tolmie Bowden, Wiseman Fisher)
Wragg Gemma Susan

Approval to Practise 
on Own Account
Under s30 of the Lawyers and 
Conveyancers Act 2006

Arnott Kent David 
Brown Priscilla Ann
Chandra Nikhat Manisha
Mitchell Peter William 
Rasheed Ismail 
Walker Benjamin George 
Wild Helen
Williams Desiree Robin 
Zhu Xudong (Susan)

Comments concerning the suitability of any of the below-named appli-
cants for the certificate or approval being sought should be made in 
writing to me by 6 August 2015. Any submissions should be given on 
the understanding that they may be disclosed to the candidate. The Reg-
istry is now advertising names of candidates for certificates of character, 
practising certificates and approvals to practise on own account on the 
NZLS website at www.lawsociety.org.nz/for-lawyers/law-society-registry/
applications-for-approval.

— Christine Schofield, Acting Registry Manager

 christine.schofield@lawsociety.org.nz 
 04 463 2940  0800 22 30 30  04 463 2989

Law Society 
Registry

Censured for breaching 
standards committee 
orders
Wayland Helgi Henderson has been censured by the New Zealand 
Lawyers and Conveyancers Disciplinary Tribunal for breaching 
orders of the Law Society’s Otago Standards Committee.

In [2015] NZLCDT 19, Mr Henderson admitted two charges of 
unsatisfactory conduct.

The first charge was that he breached orders made by the Otago 
Standards Committee. The second charge was that in his practice, 
he suggested that he had retained a connection with another 
law practice.

The background to the first charge was that on 17 April 2012, the 
Otago Standards Committee had found Mr Henderson guilty of 
unsatisfactory conduct as a result of Mr Henderson being held in 
contempt by a District Court for various procedural failings. These 
included failing to appear and failing to respond and explain his 
absence to the Court when required to by the Judge.

As a result the standards committee had ordered Mr Henderson 
be censured, that he make his practice available to a senior former 
practitioner for inspection and that he take advice in relation to 
the management of his practice by the senior former practitioner.

After these orders were made, the senior former practitioner 
attempted to inspect Mr Henderson’s practice and provide advice. 
However, Mr Henderson failed to effectively communicate and 
co-operate with him, which resulted in the charge of breaching 
orders.

The second charge was that Mr Henderson induced people to 
suppose that he retained a connection with another law firm in 
breach of Rule 14.9 of the Lawyers and Conveyancers Act (Lawyers: 
Conduct and Client Care) Rules 2008, in that:

 ▪ he practised from the same premises;
 ▪ that the only name on the door was that of the other firm;
 ▪ that Mr Henderson had the same PO Box number as the other firm;
 ▪ that Mr Henderson shared a facsimile with the other firm and sent 
facsimiles carrying the name of the other firm as the sender; and

Phone  (03) 381-4515 OR 021 266 3705
Email  bdunne458@gmail.com

Overflow/After Hours Dictaphone 
Typist Available
I am available in the evenings and weekends to do overflow 
dictation work. If you have an urgent job which you would like 
completed feel free to call or email

· Competitive hourly rate
· References available

· 30 years’ legal experience
· Fast and efficient turnaround 

Barbara Dunne

 ▪ that Mr Henderson’s facsimile and telephone number was that 
of the other firm.

The Tribunal noted that the parties had reached a proposed res-
olution of the charges. This resolution included Mr Henderson 
admitting the two charges of unsatisfactory conduct, that he be 
censured and that he engage in further supervision and mentoring.

The Tribunal then ordered that:
 ▪ Mr Henderson be censured on the two charges; and
 ▪ Mr Henderson will continue to engage in supervision and men-
toring with a Dunedin solicitor on a quarterly basis for a further 
12 months. Mr Henderson agrees that the supervising lawyer 
can continue to update the Otago Standards Committee as to 
his progress. In the event that the supervising lawyer becomes 
unavailable, Mr Henderson will agree to a similar arrangement 
with a practitioner nominated by the Otago Standards Committee.
The Tribunal did not make an order requiring Mr Henderson to 

refund the Tribunal costs to the Law Society.
The Tribunal “has taken into account that the practitioner’s 

conduct was due to illness; his income was minimal and he had 
a young family,” the Tribunal’s decision says. ▪
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lawyers are encouraged to get to know the wider client team (and look well beyond the legal team).

We really do believe that things are “better together”. Our approach has seen us take key strategic roles 
on some of the biggest corporate transactions and win awards in recent times.

Some of these include: 

 � Most Innovative Law Firm in the Asia-Pacific – Financial Times Asia-Pacific Innovative Lawyer Awards 

 � The Telstra NBN roll-out

 � Australian Deal of the Year – Westfield Group demerger and subsequent merger with Westfield Retail Trust 

 � M&A deal of the Year – Westfield Group demerger

 � Equity Market Deal of the Year – Medibank Private IPO

 � Best Provider to the Primary Industry Sector – Financial Review Clients Choice Awards, 2014

And if that’s not enough… consider Melbourne! 
Not only does it top the best cities to live in the world rankings for 2015, it has a bit of everything to offer — 
sport, culture, shopping to name a few.
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The Power of Together

King & Wood  
Mallesons is hiring

M&A Partners will be visiting Auckland and Wellington on 18th and 19th of August 
respectively from Melbourne. 

To register your interest in a meeting please contact Liz Charkviani on liz.charkviani@au.kwm.com  
or +61 3 9643 5542

Asia Pacific | Europe | North America | Middle East

www.kwm.com

King & Wood Mallesons refers to the network of firms which are members  
of the King & Wood Mallesons network. Visit kwm.com for more information.
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Michael Lewis and Jane Brown
Would any lawyer holding wills for the above named who are not deceased, 
currently of 10 Matarau Road, Whangarei, previously of 3 Croydon Place, 
Whangarei, Company Directors, Michael born on 19 November 1955, Jane born 
on 29 May 1965, please contact Beverley Ngaropo, Cunningham lindsey:

 bngaropo@cl-nz.com  09 430 4303  09 438 0500
  PO Box 635, Whangarei 0140

Elizabeth Anne Rashleigh
Would any lawyer holding a will for the above named, late of 8/93 Wai-
kawa Road, Picton, who died on 6 June 2015, please contact Peter Clarke, 
Anderson lloyd:

 peter.clarke@andersonlloyd.co.nz  03 471 5413  03 477 3184
  Private Bag 1959, Dunedin 9054

Darcy Thorpe
Would any lawyer holding a will for the above named, late of Thames, Retired, 
who died on 23 May 2015 at Paeroa, please contact Hayley Green, PJO law:

 hayley@pjolaw.co.nz  07 868 8680  07 868 8718
  PO Box 31, Thames 3540, DX GA25514

Dee John McMahon
Would any lawyer holding a will for the above named, late of 2 Te Ara Road, 
Pukerua Bay, but has lived in the wider Wellington region, Photographer, 
born on 11 January 1966, who died in the terrace tunnel on 28 June 2015, 
please contact Peter Cato, Hughes & Associates:

 Peter@hugheslaw.co.nz  07 347 1395  07 347 7650
  PO Box 95, Rotorua 3040, DX JP30021

Cliff Jacobs
Would any lawyer holding a will for the above named, late of 3/21 Albert 
Street, Papakura, Auckland, Security Officer, who died on 17 June 2015, 
please contact Alison Gilbert, Brookfields lawyers:

 gilbert@brookfields.co.nz  09 379 9350  09 379 3224
  PO Box 240, Shortland Street, Auckland 1140

Kristian Ian Norman Heidenstrom
Would any lawyer holding a will for the above named, late of 197 Pembroke 
Road, Wilton, Wellington, Beneficiary, who died on 27 February 2015, please 
contact Main Street legal ltd:

 john@mainstreetlegal.co.nz  04 527 9727  04 527 9723
  PO Box 40 457, Upper Hutt 5018, DX RP44011

Cella Fung Ping Au
Would any lawyer holding a will for the above named, late of Miranda, Auckland, 
Retired, who died on 23 June 2015, please contact Chris Daisley, Whaley Garnett:

 cjd@whaleygarnett.co.nz  09 520 4477  09 522 0894
  PO Box 17-181, Greenlane, Auckland 1546

Robert Edward Shepherd (known as “Shep”)
Would any lawyer holding a will for the above named, late of Coromandel, 
Contract Manager, born on 9 May 1957 in Te Kuiti, who died in Coromandel on 
23 June 2015, please contact Brooke Courtney, Sharpe Tudhope lawyers:

 brooke.courtney@sharptudhope.co.nz
 07 578 2099  07 578 5133   Private Bag 12020, Tauranga 3143

Pepe Salatielu Sagala
Would any lawyer holding a will for the above named, late of 26 Cheviot 
Street, Mangere East,  Auckland, born on 19 October 1937, who died on 14 
November 2009, please contact Tony Tapsell, law & Associates:

 tony@lawassociates.co.nz  09 262 5515  09 263 6406
  PO Box 76 124, Manukau 2241

Nola Joyce Upston (Nee Bocock)
Would any lawyer holding a will for the above named, late of Te Awamutu, 
Housewife, born on 8 May 1941, who died on 15 December 1984, please 
contact Kelly Plumpton:

 kp1@xtra.co.nz  07 579 2806 or 027 253 8998
  69 Westridge Drive, Tauriko, Tauranga 3110

David Charles Mason
Would any lawyer holding a will for the above named, late of 23 Merrin 
Avenue, Otorohanga, Engineer, who died between 5 July 2015 and 7 July 
2015, please contact Maurice Turketo, Frankton law ltd:

 maurice.turketo@franklaw.co.nz  078472700  078472730
  PO Box 5232, Frankton, Hamilton 3242, DX GB21005

Au, Cella Fung Ping
Heidenstrom, Kristian Ian Norman
Jacobs, Cliff
lewis, Michael and Brown, Jane
Mason, David Charles
McMahon, Dee John

Rashleigh, Elizabeth Anne
Sagala, Pepe Salatielu
Shepherd, Robert Edward
Thorpe, Darcy
upston, Nola Joyce

Wills

Indications should be communicated to:
Bankside Chambers – 
c/o PO Box 3810,Auckland 1140
or please contact
Alan Sorrell +64 9 302 3010 by 31 July.

OPPORTUNITY TO 
BECOME A MEMBER OF 
BANKSIDE CHAMBERS 

Due to the recent appointment of 
Rebecca Edwards to the High Court 
Judiciary, Bankside Chambers now have a 
room becoming available. Although there 
have been expressions of interest further 
inquiries are welcomed.

STUART WEBSTER is a New Zealand Solicitor now based in Los Angeles. He holds a current 
NZLS Practising Certificate and is available in California and by arrangement elsewhere in 
the U.S. to:
• Take oaths and declarations for New Zealand based affidavits and declarations
• Witness and certify Enduring Powers of Attorney
• Witness Probate Applications
• Witness Client Authority and Instruction Forms for Land Transfer purposes
• Serve documents requiring proof of service
• Witness passport applications (first time, new name renewal and replacement 

applications)
• Assist with completion of import/export documentation
• Attend on all other documents requiring certification by a New Zealand Barrister and 

Solicitor
For an estimate or further information including terms of engagement please email 
stuart@stuartjwebster.com or phone +1 (310) 767 6491.

CALIFORNIA DOCUMENT SERVICES
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· Senior influential role
· Challenging and dynamic work environment
· Auckland based location

Senior Corporate Counsel
KiwiRail is proud to be the backbone of New Zealand’s integrated 
transport network as well as one of the country’s biggest tourism 
operators and most significant property owners and developers. 
We employ more than 4,000 talented people throughout New 
Zealand and the safety and wellbeing of our staff is paramount, 
which is why we are dedicated to our goal of Zero Harm.

Reporting to the General Counsel you will work as an integral part 
of the KiwiRail legal team to provide high-quality, commercially 
focussed, cost effective legal services across the organisation.
In this senior role you will be instrumental in providing legal advice 
and guidance to support the business to achieve their commercial 
objectives as they go through a period of transformation, growth 
and change. 

Taking a collaborative approach you will use your extensive 
technical skills and experience in a broad range of commercial law 
work including general commercial, construction, procurement, 
freight, and project management. You will advise on commercial 
arrangements and key strategic projects, review and draft 
contracts, manage disputes, and oversee governance processes to 
assist the business to achieve its objectives.

The breadth and complexity of our legal risks is unique and 
attractive for the right individual. KiwiRail’s national infrastructure, 
large property estate, governance framework as a State Owned 
Enterprise and the critical nature of our rail and ferry operations 
provide a broad and challenging mix of legal work.

Key requirements of the role include:
· A high level of ability to influence at all levels of the organisation.
· Superior written and verbal communication skills.
· A pragmatic and solutions-focussed approach.
· Capacity to provide sound advice to support managers to make 

informed decisions.
· Confidence to apply your skills and knowledge across a breadth 

of legal disciplines.
· Demonstrated experience influencing senior leaders and quickly 

developing credibility and trust.

To be successful in this role you will have obtained at least 7 
years’ post qualification experience in a large recognised law firm 
or as part of an in house legal team where you will have gained 
credibility for your strong legal skills and ability to build strategic 
relationships. Combined with a strong customer service ethic and 
strong commercial acumen you will have the skills to play a senior 
role in the organisation.  A big picture thinker, you’ll have the 
ability to turn strategies into actionable initiatives.  This role will 
offer the right candidate a variety and challenge in a dynamic and 
stimulating environment.

We offer the opportunity for a varied workload where you can help 
drive and influence a large and engaged workforce combined with 
an attractive remuneration package and benefits.

Applications Close 
Friday August 7th 2015

You’ve achieved great things in your career to date... but you’re not the type to 
rest on your laurels. You need to be challenged – and to have a genuine sense of 
purpose. And that’s why joining healthAlliance is the most appropriate move you 
can make. Supporting better healthcare is healthAlliance’s focus, and it’s a truly 
satisfying one. This role will support the vision through ensuring commercial 
contracts are robust.
We invite applications from experienced lawyers with a minimum 3+ years of 
commercial legal experience. You will have an LLB and hold or be eligible to 
hold a current practising certificate. Strong and effective communication skills 
are essential as is a demonstrated aptitude for building and maintaining client 
relationships.
For a full position description and to submit your application please visit: 
https://adhbrac.taleo.net/careersection/haex/jobdetail.ftl?job=082910.
Applications close on 14 August 2015.

Solicitor
Central location at new Penrose offices
Newly established in-house legal function

HARBOUR CHAMBERS
Wellington

Following the retirement from Chambers of Mr Chris Hodson QC, an opportunity exists 
for one or two barristers to take up a place in Harbour Chambers.  The possibility of an 
additional place arises from one of the current barristers moving temporarily to part time 
in the near future.  

Harbour Chambers is a long-established Wellington Chambers, currently with nine 
barristers.  Details can be found at www.harbourchambers.co.nz.

This opportunity may interest a senior barrister seeking a well-resourced and collegial 
environment; a practitioner with their own practice seeking to establish as a barrister; or a 
more junior barrister working in the same area as one or more of the current members of 
Chambers.

A confidential inquiry, without obligation, should be directed to me, preferably by email in 
the first instance to hughrennie@legalchambers.co.nz .

Hugh Rennie QC, Harbour Chambers

47

31 July 2015 · lawTalk 870 



Property/Commercial Lawyer Wanganui
Are you looking for a career opportunity with advancement prospects in a 
progressive firm, want to practice law and still have a life?  If you have three or 
more years post qualification experience then we would like to talk with you.

We are looking for someone with a property and commercial background,  
who understands the importance of building client relationships and enjoys 
contributing to the team’s success.

We offer:

• An interesting and varied range of work with the opportunity to grow an 
existing practice and establish a long term career;

• Up-to-date IT and legal database facilities;
• A cohesive team of hardworking professionals – that refers to all of us, 

not just the lawyers;
• A competitive salary that will reflect experience and ability;
• An inspiring and dynamic firm culture;
• The Whanganui lifestyle – great schools, affordable housing, friendly 

sports clubs, ski fields, surf beaches and a thriving arts community.

If you see yourself as commercially aware, with a strong client focus and 
excellent legal and interpersonal skills and you are keen to make a long term 
commitment to settling in one of the most attractive regions in New Zealand, 
then you should apply for this position.  

Applications close on Friday 14 August 2015 

Email: Info@armstrongbarton.co.nz OR 
contact Kathryn Crooks for a confidential discussion on 06 349 1604

Talented.
AUCKLAND // SENIOR SOLICITOR / SENIOR ASSOCIATE

Our Auckland corporate team is keen to secure  
a talented senior solicitor or senior associate with 
5 to 9 years of experience.  You will have a proven 
track record working on mergers and acquisitions 
or other significant corporate, capital markets or 
financing transactions.

Working in our busy corporate team, principally 
working alongside Simon Vodanovich and  
Nick Bragg, you must be highly motivated, driven 
and keen to succeed, perhaps even have aspirations 
of partnership.  We offer you the opportunity to 
work with some of the firm’s top clients and achieve 
your careers goals in a supportive and collegial 
environment.  A competitive remuneration package 
is available. 

To find out more please contact Kathleen Wilkinson, 
Senior HR Adviser on 09 357 1857 or email your CV  
and completed legal application form (from our 
website) to recruitment@buddlefindlay.com.

www.buddlefindlay.com

Solicitors 
• Based in Queenstown, the adventure capital of NZ 
•	 Dynamic	law	firm	with	traditional	values
•	 Opportunities	for	career	advancement	

Berry & Co is a long established and well respected Otago law firm providing 
a broad range of legal services for their business and personal clients. They 
require senior and intermediate level solicitors to assist in their Queenstown 
office providing top-tier legal services to their loyal client base.

Queenstown offers an exciting and progressive community with unique 
lifestyle opportunities. Berry & Co are interested in hearing from solicitors 
who are looking for their next challenge and would like to progress their 
career in a dynamic law firm with traditional values. 

The two roles available are:
- A generalist role for an intermediate solicitor with a minimum of 3 years 

PQE in property or litigation 
- A commercial role for a senior solicitor with a minimum of 6-8 years PQE 

in property/commercial. This role offers definite career advancement 
opportunities for the right person

A “can do” attitude, excellent organisational skills, as well as the ability 
to engage with clients and work as part of a team are highly desirable 
attributes required for these roles. 

Berry & Co can offer a vibrant and supportive environment, involving 
interesting high quality work for a variety of local and international clients. 
They are committed to on-going professional development for all staff by 
ensuring excellent opportunities for learning and development.

If	you	would	like	further	information	and/or	
a	copy	of	a	position	description,	or	to	apply	
for one of the roles please contact Madeleine 
Hawkesby on 021 495 993, or email:  
madeleine@hawkesbyandco.co.nz  All 
enquiries	and	applications	will	be	treated	with	
the	strictest	confidence.	You	can	also	find	out	
more about Berry & Co at www.berryco.co.nz 

Law Talk

Michelle Stewart, Director
Epic Legal Recruits Limited
(09) 524 7543
jobs@epiclegal.co.nz

Goodwin Turner is a new but fast-growing specialist commercial law 
firm on the North Shore who pride themselves on their innovative, 
enthusiastic and fun approach to the work environment.  An exciting 
opportunity for a Commercial Solicitor with an energetic and fresh 
outlook has become available and we would like to hear from intel-
ligent, experienced lawyers with a solid Commercial law background 
who are ambitious, self-motivated and can hit the ground running!

Get involved in a variety of interesting commercial matters working 
with top-tier corporate clients and be given autonomy whilst work-
ing within an informal team environment. No ties are required but 
energy and a sense of humour are essential. 
Goodwin Turner want to work with like-minded individuals who 
have a strong emphasis on client service and exceeding expecta-
tions but who also know how to have fun at the same time.  You 
will be someone that can work as part of a team and who knows 
how to work - not necessarily harder, but certainly smarter, some-
one who is organised and can deliver results and someone who likes 
to be rewarded for your efforts.  So if you want to work with a firm 
that recognises their team members’ contributions and where you 
are appreciated for your efforts, then look no further than this top 
Commercial role!  

A very collaborative culture and a great team environment together 
with flexibility around hours and a highly competitive remuneration 
package, including other benefits on top of base salary are on of-
fer within this fabulous firm.  If you have at least 4 years’ experience 
in Commercial law including business sale & purchase, shareholder 
agreements, leasing and commercial property then contact us today 
for a confidential chat to discuss this opportunity.  Ref: ER824

Stand Out Commercial Lawyer | 4+ years PQE
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