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How can we help you?

At MAS, we provide quality products 
and services for our Members. We have 
a reputation for being trustworthy and 
straightforward, and for looking after our 
Members when they need us most. We’re 
humbled to be awarded Consumer NZ 
People’s Choice for two years running for 
house, contents, motor and life insurance.

Talk to us today by calling 
0800 800 627 or visit mas.co.nz

The professional’s choice 
since 1921, is now the 
People’s Choice.

A Bequest to the Society of St Vincent 
de Paul is a lasting way to help the 
most disadvantaged and needy in 
our community. 

We have a nationwide network of 
workers and helpers who provide 
practical assistance every day to people 
in desperate situations. Help is offered 
to all, regardless of origin, cultural 
background or religious belief.

The Society is a Catholic organisation 
which recently celebrated 150 years 
of compassion and service to the 
people of New Zealand. Your 
Bequest will ensure the Society’s 
vital work of charity and justice 
continues to thrive.

Be assured it will make a huge 
difference where the need is greatest.

A BEQUEST TO THOSE 
WHO NEED IT MOST

Society of St Vincent de Paul
Freepost 992, PO Box 10-815 

Wellington 6143
TEL: 04 499 5070 

EMAIL: national@svdp.org.nz 
WEB: www.svdp.org.nz

If you would like to discuss a 
Bequest with us, please give 
us a call or send us an email.
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The powers and functions of the Law Society are set 
out in the Lawyers and Conveyancers Act 2006. As well 
as upholding the fundamental obligations imposed on 
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required to assist and promote the reform of the law, for 
the purpose of upholding the rule of law and facilitating 
the administration of justice in New Zealand. 
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Two major initiatives by the 
Minister of Justice in the last few 
months have the potential to make 
significant changes in our justice 
system.

The Safe and Effective Justice pro-
gramme has the fundamental goal 
of achieving a justice system that 
keeps communities safe and deliv-
ers a better outcome for everyone 
affected by crime. Key actions so 
far are the establishment of the Safe 
and Effective Justice Programme 
Advisory Group – Te Uepū Hāpai 
i te Ora, and the Criminal Justice 
Summit, Hāpaiti a Te Oranga 
Tangata, which brought together 
over 600 people from many differ-
ent communities and experiences 
to share their aspirations for our 
criminal justice system.

The Minister of Justice, Andrew 
Little, has said the summit is the 
start of a national conversation in 
his goal of creating a more effec-
tive criminal justice system which 
is fair and just. The appointment 
of the Advisory Group and the 
Summit – with the commitment 
to more regional summits, a hui 
for the Māori caucus, and a victims’ 
conference – show his willingness 
to bring together all parts of the 
community.

The legal profession will be an 
active participant in the discussion 
which Mr Little has initiated. As in 
the past, lawyers will repeat their 
plea that reform includes a search 
for agreement on the principles 
underpinning the criminal justice 
system. Changes to the criminal 
law have often come as political 
reactions to something which has 
caused public outcry. The many 
changes to the Sentencing Act, the 
Bail Act and the Parole Act provide 
examples of this.

From the Law Society

guardianship disputes, as well as 
the removal of legal aid were seen 
as steps which would have a major 
detrimental effect on our family jus-
tice system. There is evidence that 
this has happened. However, it is 
important that we leave any hint 
of a “told you so” approach behind 
and focus instead on how the new 
initiative can help us all create 
better and more inclusive Family 
Court processes which provide 
better access to justice. Mr Little’s 
insistence on a “human rights 
approach” to keep the welfare and 
best interests of children paramount 
is to be commended.

Both these developments are 
covered in this issue. Criminal 
defence barrister Nicola Manning 
gives her perspective on attending 
the Criminal Justice Summit (page 
62) and we look at the process for 
re-evaluating the 2014 Family Court 
reforms along with a statistical 
analysis of their impact (page 64).

In this issue of LawTalk we pub-
lish the first of a series of articles 
which will look at mental health. 
Mental health issues are very 
common in the legal profession, 
but receive little public attention. 
This has to be one of the focal points 
of the profession’s commitment to 
creating a healthy, safe, respectfuil 
and inclusive culture. Sarah Taylor 
is to be applauded for the work she 
has done in advocating for actions 
which help to destigmatise mental 
health issues. Her article, “Talking 
about mental health” is at page 34 
and I would urge everyone to read 
Sarah’s own story and to reflect on 
how we can make mental health 
part of our conversation, both 
personally and in our workplaces.

Kathryn Beck
President, New Zealand Law Society.

The review and evaluation of 
the 2014 Family Court reforms is 
the other major happening. Mr 
Little has expressed his concern 
that the removal of access to law-
yers in family proceedings and 
other changes made in 2014 have 
impacted on access to justice.

Establishment of an inde-
pendent three-person panel and 
appointment of an 11-person 
Expert Reference Group mean that 
the review of the 2014 reforms will 
receive informed input from many 
different interests and viewpoints. 
The panel is required to report by 
the end of May 2019.

As is well known, New Zealand’s 
family lawyers were prominent in 
expressing their concerns at the 
likely impact of the 2014 reforms. 
The removal of parties’ rights to 
be legally represented in all mat-
ters concerning parenting and 
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Two standing for 
New Zealand Law 
Society President

Two current members of the New Zealand Law Society 
Board are standing for election as the next New Zealand Law 
Society President. Nominations closed on 23 September.

The term of current President Kathryn Beck ends at the Law 
Society Council’s annual meeting in April 2019. The new President 
will be elected at the Council’s mid-term meeting on 24 October 
2018. The President-elect will receive guidance and training until 
assuming office in April 2019.

Standing for election are Tiana Epati and Nerissa Barber.
Tiana Epati is currently Vice-President, Central North Island and 

a partner with Gisborne law firm Rishworth Wall & Mathieson. She 
was admitted as a barrister and solicitor in September 2000 after 
graduating from Auckland University with a BA in philosophy and 
history and an LLB. She spent four years as a Crown prosecutor 
with Meredith Connell before moving to Wellington to work as 
a Crown prosecutor with Luke Cunningham Clere and, on a one-
year fixed term contract, in the public law team at Izard Weston.

Ms Epati moved to the Crown Law Office in 2008 to work in 
the criminal law team before moving to Gisborne in 2012, where 
she has worked as a criminal defence lawyer with Rishworth Wall 
& Mathieson. She was President of the Law Society’s Gisborne 
branch from 2014 to 2016 and was elected Vice-President, Central 
North Island in April 2016.

Nerissa Barber is serving her third term on the Law Society’s 
Board as Vice-President, Wellington. She has a background in 
governance, regulatory systems and organisational change. Ms 
Barber commenced her career in banking and finance and litigation 
at Simpson Grierson, then joined the Crown Law Office working 
in constitutional law. She moved to the private sector, before 
re-joining the public sector at the State Services Commission. 
Ms Barber established the legal team at the Ministry for Culture 
and Heritage, focusing on a wide variety of legal areas, including 
public law, Māori legal issues, and overseeing the legislation of 
11 Crown entities.

Ms Barber has served four terms as Wellington Branch President, 
as a member of the Law Society’s Services Delivery Group and 
national law reform committee in Human Rights. She re-estab-
lished the Wellington Women in Law Committee and served as 
Convenor of the Legal Assistance Committee, which works with 
community law centres.

The President is elected by the Law Society Council. Branches 
with more than 500 members receive more than one vote under 
a formula based on the number of lawyers practising within that 
branch. At the October 2018 election this will mean Auckland 
receives most votes, followed by Wellington, then Canterbury-
Westland and then Waikato Bay of Plenty. All other branches will 
have one vote, along with each section, the NZBA and Large Law 
Firms Group Ltd. A majority of the total votes and the support 
of the representatives of at least four branches is required to be 
elected. Board members may not vote in the election.

▴ Tiana Epati

▴ Nerissa Barber

New Zealand Law 
Society submissions
Copies of submissions and com-
ments made by the Law Society in 
its law reform role may be found 
on the website under News & 
Communications, and within that, 
“Law reform submissions”.
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Lack of 
transparency 
of beneficial 
ownership a 
problem

Absence of a requirement for transparency about 
the ultimate owners/controllers of companies in New 
Zealand could assist criminal activity such as mon-
ey-laundering, the Law Society says. It says the existing 
tools to access beneficial ownership information are 
insufficient.

The Law Society has responded to a MBIE discussion 
document, Increasing the transparency of the beneficial 
ownership of New Zealand companies and limited part-
nerships. The document presents three options for 
increasing transparency. The Law Society says including 
beneficial ownership information on the registers with 
public access would likely be the most effective option. 
It suggests that information about residential address, 
email address, and date and place of birth should be 
kept private, but acknowledges circumstances where 
all of a person’s information is kept private.

Fiji Law Society 
Convention

Law Society representative Bronwyn Jones 
attended the Fiji Law Society’s annual convention at 
Natadola from 7-8 September. Convention highlights 
included a moving address by Ms Dato Shyamala 
Alagendra about prosecuting and defending war crimes 
before international and hybrid courts and tribunals. 
The convention also considered cybersecurity, future of 
the legal profession and mediation. Ms Jones also met 
representatives of the South Pacific Lawyers Association.

Law Society chief 
executive attends 
international 
conference

The Law Society’s acting Executive Director Mary 
Ollivier joined over 40 chief executives from law asso-
ciations around the world at the 20th anniversary con-
ference of the International Institute of Law Association 
Chief Executives (IILACE) in Ottawa from 30 August to 
1 September.

Since its establishment with just five members in 
1999, IILACE has grown to a membership of over 50 
from New Zealand, Africa, Europe, North America, Asia 
and Australia. The conference focuses on professional 
development of the chief executives as well as best 
practice in overseeing the operations of bar associations 
and law societies in the context of the rule of law and 
human rights.

Trust accounting 
booklet updated

The Law Society has updated and printed the 
Lawyers Trust Accounting Guidelines. The update incor-
porates changes in practice since the Guidelines were 
first issued in 2008. Compliance with them is not manda-
tory, but the Law Society says this will generally ensure 
compliance with the trust account provisions of the 
Lawyers and Conveyancers Act 2006 and the Lawyers 
and Conveyancers Act (Trust Account) Regulations 2008. 
A copy has been sent to all trust account administrators 
and further copies may be downloaded from the Law 
Society website in the section For Lawyers/Regulatory 
Requirements/Trust Account Management.

Accessing LawTalk online
All lawyers holding a practising certificate are 
sent an email upon publication of each issue of 
LawTalk with links to online versions of most 
of the articles and a PDF and flipbook of the 
whole issue. The hardcopy LawTalk is sent 
automatically to all New Zealand-based lawyers 
who hold a current practising certificate. If you 
want to access LawTalk online only you may 
email subscriptions@lawsociety.org.nz stating 
“Please cancel LawTalk hardcopy” and advising 
your name, lawyer ID (lawyer login), workplace 
and address. This information is needed to 
ensure that your name is extracted from the 
automatic mailing list generation program. 
The hardcopy LawTalk subscription will then 
be cancelled.
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Contributing articles to LawTalk
Articles related to the New Zealand legal profession, at 
work or leisure, are welcomed. All contributions and inquir-
ies about submission of articles should be emailed to the 
Managing Editor, editor@lawsociety.org.nz. Contact before 
submission of an article is preferred. The New Zealand Law 
Society reserves the right to edit all material submitted 
for publication.

Interest in quest for 
independent voice on 
Law Society Board

Over 70 applications were received for the position of 
independent observer on the Law Society’s governing Board. 
The paid role was advertised in August and is a new initiative to 
increase the diversity of inputs and viewpoints into Law Society 
governance. Described as “independent Board observer” to meet 
the requirements of the Law Society Constitution, the incumbent 
will have full speaking rights at each meeting of the Board. A 
selection process is now underway.

New Zealand 
lawyers in 
London for 
meeting

Law Society President Kathryn Beck 
and New Zealand High Commissioner Sir 
Jerry Mateparae will speak at a cocktail 
function being organised for New Zealand 
lawyers in London on 3 October. The event 
will take place at New Zealand House. 
The New Zealand Lawyers’ Society is an 
informal body which was established in 
March 1993 to promote the interests of 
New Zealand law and lawyers in England. 
London almost certainly has the largest 
number of expatriate New Zealand law-
yers, with over 360 holders of New Zealand 
practising certificates based there. Ms Beck 
will be in London to represent the New 
Zealand Law Society at the ceremonies 
marking the Opening of the Legal Year, 
on 1 October.

Law Society Council 
meeting on 24 October

The New Zealand Law Society’s Council will hold its six-
monthly mid-term meeting in Wellington on 24 October. The 
Council consists of the President, four Vice-Presidents, a repre-
sentative of each of the 13 branches, the chair of each of the three 
sections, the President of the New Zealand Bar Association and 
a representative of the Large Law Firms Group Ltd. An observer 
from the New Zealand Institute of Legal Executives also attends.

The agenda for the meeting includes election of the President, 
approval of the annual accounts, and updates on regulatory, 
representative and communications matters. Current issues for 
discussion include diversity and inclusion and the culture change 
work programme. The Department of Internal Affairs has been 
invited to the meeting to discuss AML/CFT.
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gain residency, character waiver requests, 
medical waiver requests, special direction 
requests to the Minister of Immigration, 
and appeals to the Immigration and 
Protection Tribunal.

Michelle Urquhart 
advises corporate and 
private clients on general 
civil litigation and alter-
nate dispute resolution. 
She is an integral part of 
the immigration team, 
providing advice to 
migrants and their employers. Michelle is an 
associate of AMINZ and can act as a mediator 
in a wide range of civil disputes. She joined 
the firm in 2015 from the Ministry of Justice 
where she was a Disputes Tribunal Referee.

colette Mackenzie joins 
Greg Kelly Law Ltd

colette Mackenzie has joined Wellington’s 
Greg Kelly Law Ltd as an 
associate. Colette was 
admitted as a barrister 
and solicitor in May 1997 
and previously managed 
a large trust practice for 
a Lower Hutt/Wellington-
based firm along with 
general property and private client matters, 
including relationship property. She then 
spent two years with a boutique family law 
firm specialising in the division of trust and 
relationship property on separation. Colette 
advises on all aspects of trust law, including 
the division of trust and relationship prop-
erty on separation and death, as well as wills, 
EPAs, estates and property.

Duncan cotterill 
appoints Sarah 
chapman as associate

Duncan Cotterill has 
a p p o i n t e d  S a r a h 
chapman an associate 
in its intellectual prop-
erty team in Auckland. 
Sarah was admitted as 
a barrister and solicitor 
in September 1996 and 

richard May appointed 
Luke cunningham 
clere partner

richard May has been 
appointed a partner at 
Wellington firm Luke 
Cunningham Clere. 
Richard acts for both 
public  and private 
sector clients on disputes 
involving issues of civil, 
commercial and public law. He also has an 
advisory practice, and has particular exper-
tise in investigations, insolvency disputes 
and administrative law. Richard previously 
worked for a major international law firm 
in Perth and Melbourne, having begun his 
career at a large New Zealand firm.

Lance Lawson appoints 
Ian Harvey an associate

Ian Harvey has been 
appointed an asso-
ciate at Rotorua firm 
Lance Lawson. Ian was 
admitted as a solicitor 
in England in 1990 and 
practised in civil litiga-
tion. He was admitted as 
a barrister and solicitor in New Zealand 
in 2013. He joined the firm in 2017 and 
currently practises in civil litigation, com-
mercial work, probate and estate planning.

Two promotions at 
Sharp Tudhope

Tauranga law firm Sharp Tudhope Lawyers 
has promoted two lawyers to senior 
solicitors.

Lauren Qiu  was 
admitted in December 
2014 and joined the 
firm in 2016. Fluent in 
Mandarin Chinese, she 
advises on a wide range 
of property, relationship 
property and immi-
gration matters. Lauren helps corporate 
clients and high net worth individuals with 
urgent applications, skilled migrants to 

Amy Gulbransen joins 
rachael Dewar Law

Amy Gulbransen has 
joined Rachael Dewar 
Law in Wellington after 
relocating from Nelson 
where she specialised in 
family law. Amy works 
in all areas of family law 
with a particular interest 
in care of children, domestic violence and 
relationship property matters. She gradu-
ated from Canterbury University in 2010 
and was admitted to the bar in 2013 after 
working and travelling overseas.

Whitlock Williams and 
Whitlock & co changes

Gillian Williams of Whitlock Williams has 
taken over the general practice of Whitlock 
& Co (apart from litigation matters) from 1 
September 2018. All existing contact details 
for Whitlock & Co transferred to Whitlock 
Williams from that date. Jacob Kim has 
moved from Whitlock & Co to Whitlock 
Williams and the new firm practises in 
business and property law.

Malcolm Whitlock continues to practise 
as Whitlock & Co but is working solely in 
the litigation field. Malcolm is contactable 
on (09) 356-5797 and at malcolm@whitlock.
net.nz. He practises from Baycorp’s prem-
ises at the First Floor of Oracle House, 162 
Victoria Street, Auckland 1142.

Alex chapman joins 
buddle Findlay 
Wellington office

Alex chapman  has 
joined Buddle Findlay’s 
Wellington office as a 
senior associate in the 
corporate and com-
mercial team. Alex was 
admitted as a barrister 
and solicitor in February 
2011. She advises on a variety of corporate 
and commercial matters with a particular 
focus on technology, outsourcing, data and 
privacy and consumer law.
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New client relationships at your fi ngertips

benjamin Longbottom has joined as 
a solicitor in the com-
mercial and property 
law team. Ben was 
admitted in December 
2016. He began his 
legal career in the 
King Country and, after 
some public law work, 
has developed a broad range of commercial 
and property experience.

chloe Manga was 
admitted as a barrister 
and solicitor in July 2016 
and recently completed 
an LLM at the University 
of Auckland. Chloe will 
be working predomi-
nately in the areas of 
conveyancing, trusts, relationship property 
and business law.

Two join Juno Legal

Joycelyn raffills and becki Horgan have 
joined collaborative in-house legal services 
provider Juno Legal.

Joycelyn has held 
senior leadership roles 
with Hutt City Council 
as General Manager 
G o v e r n a n c e  a n d 
Regulatory Manager 
and as General Counsel. 
She has also worked 
for Chapman Tripp and the Electricity 
Corporation of New Zealand and has 
extensive commercial, legal, regulatory, 
operational service delivery and staff 
management experience across the utility 

has worked in New Zealand and overseas 
in intellectual property law, both in-house 
and in private practice. She is an expert in 
brand and marketing law and specialises 
in trade mark law.

Three promotions at 
Jackson russell

Auckland firm Jackson Russell has pro-
moted three lawyers to senior lawyer.

Sarah Sussman is 
a member of Jackson 
Russell’s litigation and 
dispute resolution team. 
She joined the firm in 
2016 and has gained 
experience in a wide 
range of litigation mat-
ters. Sarah has acted for both large scale 
commercial clients and for private clients 
to provide advice and successfully resolve 
disputes.

Paul Jennings is a 
member of the firm’s 
property and private 
client team. Paul joined 
Jackson Russell in 2014 
and has over six years’ 
experience as a lawyer. 
He acts on a wide range 
of commercial and residential property 
transactions and assists in all aspects of 
private client work.

Marianne Gilling is an 
experienced commercial 
lawyer in the firm’s 
property and private 
client team. Marianne 
specialises in commer-
cial property matters, 
including land acquisi-
tions from due diligence and structuring 
through to settlement. She has developed 
a particular focus and expertise on large 
scale property matters. She joined the firm 
in 2014.

Sutcliffe Matson Law 
welcomes two solicitors

Two new staff have joined Auckland’s 
Sutcliffe Matson Law as solicitors.

and local government sectors. She holds an 
LLB and has completed the IOD Company 
Directors course.

Becki was previously 
in-house with Airways 
Corporation and in the 
Fonterra graduate pro-
gramme. Her experience 
includes commercial 
contracting, procure-
ment, software licensing, 
company secretarial support, insurance, 
property, stakeholder management and 
statutory compliance. She has an LLB and 
a BCA in International Business.

Jo Avenell appointed 
russell McVeagh cEO

Russell McVeagh has 
appointed Jo Avenell 
as its CEO, effective from 
23 October. She has a 
background in financial 
services, professional 
services, and postal and 
logistic services. Jo was 
most recently on the Executive Team 
at New Zealand Post where she led the 
organisational and cultural transformation 
programmes.

Ministry wins 
Empowerment award

The Ministry of Justice  won the 
Empowerment Award at the 2018 Diversity 
Works NZ Diversity Awards, presented on 
29 August. The ministry’s award recognised 
an employee-led initiative to promote the 
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interests of women and support them to 
achieve their personal and professional 
goals. Founded three years ago by Director 
Strategic Performance Karin Schofield, 
the Women’s Network now has over 730 
members across New Zealand. It receives 
continuous, strong support from the min-
istry’s senior leaders.

cuba Family Law 
incorporates and 
appoints new director

Wellington law firm 
Cuba Family Law has 
incorporated, with exist-
ing partner Liz Lewes 
continuing as director. 
The firm will continue 
to specialise in family 
and property law. Former 
associate Marieke van 
den bergh has been 
appointed a director. 
Mar ieke  graduated 
from the University of 
Canterbury with BA and 
LLB degrees and was 
admitted as a barrister 
and solicitor in 2003. Her practice covers 
a wide range of family matters, with a 
focus on care of children and relationship 
property. Former partners Margaret Powell 
and Wendy Davis have become consultants 
to the firm.

Two senior promotions at 
Saunders robinson brown

Christchurch firm Saunders Robinson 
Brown has announced two senior 
promotions.

Nick Strettell has been appointed a 

partner from 1 October. 
Nick is a member of the 
firm’s commercial team 
specialising in all aspects 
of company, commercial 
and rural law. He has 
specialist knowledge in 
sports law and has been 
involved in the development of Hagley 
Oval into an international cricket venue. 
Nick was admitted in 2011.

Victoria Pfahlert 
was appointed special 
counsel from 25 June 
2018. Admitted in 1998, 
Victoria has practised 
in New Zealand and 
London. She joined 
Saunders Robinson 
Brown in 2009 and initially practised in 
corporate and commercial law. In a change 
of direction, Victoria moved into the firm’s 
trusts and estates team in 2014. Her cor-
porate and commercial background has 
been invaluable in assisting clients with 
complex trusts, wills, and asset planning 
matters.

rachel Pinny joins 
Thorndon chambers

rachel Pinny is now 
practising as a barrister 
at Thorndon Chambers in 
Wellington. In addition 
to her general commer-
cial litigation practice, 
Rachel specialises in 
banking and finance lit-
igation and insolvency. She was admitted 
in 2003 and joins Thorndon Chambers from 
Bell Gully, where she was a senior associate 
for eight years.

chapman Tripp promotes 
three to senior solicitor

Chapman Tripp has announced the promo-
tion of three new senior solicitors.

Stephanie Gray is a 
member of the corpo-
rate team in Auckland. 
Stephanie advises on a 
broad range of contract 
and commercial law 
matters with a focus 
on privacy, intellec-
tual property and regulatory work. Her 

experience includes advising clients across 
a range of industries on their general con-
tractual arrangements including licensing 
and compliance with privacy laws.

To m  J e m s o n  i s 
a  m e m b e r  o f  t h e 
Wellington corporate 
team. Tom specialises 
in corporate and com-
mercial transactions, 
with a focus on mergers 
and acquisitions, private 
equity and securities law. He has experi-
ence advising New Zealand and offshore 
clients on a broad range of corporate and 
commercial matters.

K a t e  r o u c h  i s 
a  m e m b e r  o f  t h e 
Wellington litigation 
team. Kate provides 
advice to government 
and commercial clients 
on multiple types of lit-
igation claims including 
natural disaster insurance, contractual 
disputes, debt recovery and professional 
liability insurance.

Sue barker heads 
charities Act review 
core reference Group

Sue barker has been appointed to the 
Core Reference Group for the review of the 
Charities Act 2005. The review objective 
is to ensure that the Act is effective and 
fit for purpose. The six-member CRG is 
required to work with the Department 
of Internal Affairs to identify issues and 
possible solutions within the scope of the 
review. Sue Barker is the director of Sue 
Barker Charities Law, a boutique law firm 
specialising in charities law and public 
tax law.

commissioner of crown 
Lands appointment

Acting Commissioner of Crown Lands 
craig Harris has been officially appointed 
to the role for a term of two years. The 
Commissioner is an independent statutory 
officer responsible for Crown land. This 
includes being the landlord for Crown pas-
toral and other lessees, and consenting to 
activities on Crown land such as scrub clear-
ing, felling or planting trees and sowing seed. 
Mr Harris has been acting Commissioner for 

Advertising in LawTalk 
and LawPoints
Inquiries about advertising in 
LawTalk or LawPoints can be made 
to advertising@lawsociety.org.nz. 
A media kit with details of adver-
tising requirements and charges is 
available on the Law Society website 
in the News and Communications/
LawTalk section. The Law Society 
has a strict policy of not publishing 
articles in exchange for advertising.
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the past two years on secondment.

Leandra Fitzgibbon joins 
Genesis Private Equity

Genesis Private Equity Ltd has appointed 
Leandra Fitzgibbon as an in-house 
lawyer. Leandra has over 13 years’ legal 
experience in New Zealand and the United 
Kingdom. Most recently she was a part-
ner at Ashburton law firm Argyle Welsh 
Finnigan. Leandra specialises in property 
and commercial law.

Promotions at 
Pacific Legal

Specialist immigration firm Pacific Legal 
has announced two promotions.

Diana bell has been 
promoted to senior asso-
ciate in the Auckland 
office. Diana has been 
with the firm since May 
2014 after practising as 
an immigration special-
ist in Wellington. She has 
particular expertise in assisting businesses 
and skilled migrants in matters such as 
work and student visas, skilled migrant 
residence visa, small business related visas 
and hard cases.

Uthpala Jinadasa 
has been promoted 
to senior solicitor in 
the Wellington office. 
Uthpala been with the 
firm as a solicitor since 
2016 and in parale-
gal roles since 2010. 
Originally admitted to practise in Sri Lanka, 
Uthpala was admitted to the bar in New 
Zealand in 2015 and so has first-hand 
experience of the issues migrants face. She 
covers the full ambit of immigration work.

Two new partners 
appointed by DLA Piper

DLA Piper has promoted two new part-
ners in its New Zealand 
operation.

Misha Henaghan acts 
for clients across the 
New Zealand insurance 
industry in the areas 
of general insurance, 
professional indemnity, 

product liability, public liability, material 
damage and business interruption and 
regulatory claims. She also assists medical 
practitioners in HDC complaints, coronial 
inquiries and disciplinary proceedings.

brad cuff has over 
15 years’ experience 
acting and advising on 
insurance claims and 
non-claims issues across 
all lines in both Australia 
and New Zealand. He has 
extensive experience in 
insurance and civil litigation in Australia 
and New Zealand, often dealing with those 
countries’ most contentious disputes.

Turner Hopkins family 
team member admitted

Turner Hopkins family law team member 
Alice Strang was admitted as a barrister 
and solicitor on 24 August. Alice joined the 
firm in May 2018.

McWilliam rennie 
Lawyers appointments

Wellington family law specialists 
McWill iam Rennie Lawyers have 
announced two appointments.

Tara Jackson  has 
joined the firm as an 
associate. Tara gradu-
ated LLB from Victoria 
University in 2008 and 
has worked in many 
areas of general legal 
practice including family, 
criminal and civil litigation and on estates 
and conveyancing matters. She practises 
in criminal and family law.

Amelia bowers has joined the firm 
as a solicitor, practising in family law. 
Amelia graduated from Victoria University 

with a LLB and BA 
(international relations 
and religious studies). 
She is a member of 
the Wellington Family 
Courts  Associat ion 
and volunteers at the 
Wellington Community 
Law Centre.

Matthews Law 
promotes Gus Stewart 
to Special counsel

Specialist competition and regulatory law 
firm Matthews Law has promoted senior 
lawyer Gus Stewart to Special Counsel.  

Gus is a senior commercial lawyer spe-
cialising in competition, regulatory, and 
consumer law. He advises domestic and 
international clients, including listed and 
Fortune 500 companies.

In addition to advisory work, Gus has 
been involved in a significant volume of 
regulatory investigations (including the 
Commerce Commission’s public real estate 
and livestock price fixing cases).

Contributing information 
to On the Move
Brief summaries of information about 
promotions, changes in law firms, 
recruitment and retirement are 
published without charge in On 
the Move. Please send information 
as an email or MS Word document 
to editor@lawsociety.org.nz. 
Submissions should be three or four 
sentences without superlatives and 
may be edited to conform to the 
format used. A jpeg photo may be 
included.
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Lee Jay Berman is a go-to person for 
mediation in the United States, and over 
2,300 mediated matters in close to 25 years 
backs that up.

Mr Berman’s bread and butter is busi-
ness, commercial, real estate and land use 
disputes, but he has intervened in cases 
involving actors, athletes and warring 
bands. And there are some tales to tell on 
those latter ones in particular. Which he 
does on a typically wet and windy day in 
Wellington.

Mr Berman was in the capital in early 
September for the annual conference of 
the Arbitrators’ and Mediators’ Institute of 
New Zealand (AMINZ), where he was one 
of the keynote speakers, alongside former 
Prime Minister and ex-head of the UN 
Development Programme Helen Clark. It 
was a trip made possible by the assistance 
of the New Zealand Law Foundation.

He is an American Arbitration 
Association Master Mediator for employ-
ment matters, and national panelist on its 
commercial and construction panels.

Sideways route to mediation
The path to mediation for Lee Jay Berman 
(“My mother is from the south in the States, 
and down there they all have double 
names”) began over a land dispute in San 
Diego, California in 1993.

“I was working with a large developer 
on large pieces of land, and one section 
had a lot of natural resources on it and my 
boss and his boss were saying ‘compete 
with them and win and get this piece for 
us’. The Nature Conservancy was trying to 
also buy this to set it aside as a permanent 
ecological reserve and I thought that this 

The superstar of 
mediation: Lee Jay Berman 
and his high-profile cases
BY CRAIG 

STEPHEN

was stupid because neither one of us 
should really end up with the whole thing 
‘cos it’s not cost effective for either party.

“So, I contacted the Nature Conservancy 
and talked with them about us buying 
it together and collaborating to make it 
the best of both worlds. After that I read 
an article about mediation changing the 
legal landscape and it was all about the 
flexibility of mediation to reach win-win 
solutions and I thought that’s what I was 
doing naturally without knowing what it 
was called.

“I took some training, quit my job with 
the developer and started my own medi-
ation practice,” says Mr Berman, whose 
family owned a clothing business.

“It was a very unique move because at 
that time no one knew what mediation 
meant.”

Brainstorming to a solution
He believes that while mediation in 
both the United States and New Zealand 
operates on similar levels, Aotearoa has 
one fundamental method that could help 
mediators in his home country.

“In New Zealand it feels like mediators 
are still doing all the good things that we 
don’t always do in the States but haven’t 
developed any of the bad habits that 
we have. For example, having everyone 
involved in the same room for the majority 
of the time.

“In the States, we do it that way but then 
we tend to run off into separate rooms and 
go back and forth and you don’t get the 
same magic, you don’t get the same col-
laboration. The saying in the States is that 
the best solution is one where everybody 
walks away equally unhappy and I think 

here they shoot higher: they try to find 
a real win-win where everybody gets the 
most out of something. And we don’t get 
to do that enough in the States.”

Mr Berman says when seemingly small 
matters appear to be stalling a larger agree-
ment, there may be issues that are not at 
surface level.

He uses the example of an actual rela-
tionship break-up situation in New Zealand 
where the house, cars, dogs, etc were all 
agreed on, but a single purple broom was 
holding up progress with the respective law-
yers tearing their hair out to get a solution.

“If the broom is that important to that 
person it’s probably not about the broom, 
it’s probably about what the broom means 
to them and so if I was involved I would 
have a private session with that person 
and try to figure out what is so important 
about the broom. It might have a family 
connection that means a lot to them.

“The beauty of mediation is that we get 
to ask those questions and find out what’s 
really driving people and what’s important 
to them. At a trial it’s so much about what’s 
right and wrong.”

Rock’n’roll
Aside from various business disputes, 
Mr Berman has been involved in several 
matters involving top-class athletes and 
actors.

And then there’s the case of the rock 
band that had hit a wall. Mr Berman won’t 
reveal this band’s name, due to client con-
fidentiality, leaving me to ponder if it could 
be a band I have every record by. But it is 
a classic case of egos and money, and of 
things that really matter to people.

“The business manager sent them to 
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me because they were on the verge of 
breaking up. The lead singer, who wrote 
all the songs, and was the face of the band, 
turned to his three counterparts on the first 
day of mediation and said ‘I could hire a 
back-up band to go on the road with me 
and pay them a lot less than you guys, ‘cos 
right now I’m paying you guys 75 cents of 
every dollar we bring in.'

“So I said to each of them, ‘what is it 
about the band that is so important to you?' 
One said ‘I love our music’, another said 
he loved to play the guitar and get all the 
adulation from the women in the crowd, 
and the third member said ‘I think we’re 
on the verge of becoming a band that are 
timeless like The Beatles and The Stones 
and I would hate to see us quit before we 
can see if we can reach that.’

“And the last one, said ‘I’m short, I’m 
balding and in 10 years no one is going 
to want to see a short bald guy front the 
band and pay good money for that. I have 
a window of 10 years to earn all the money 
I can to put my kids through college and 
give me enough money that they can be 
financially secure.’

“So I had to make them understand that 
he needs to make enough money and at 
the same time he has to understand that 
the others can feel like a rock star. If that 
had been a strictly legal process it would 
have been about rights and entitlement, 
and the band would have broken up and 
gone their separate ways.”

The band worked out their differences, 
stayed together and have earned about four 
or five times what they were earning before 
they reached the impasse, and “are now 
all over the radio”.

Mr Berman says being based in Los 
Angeles he gets a lot of other cases involv-
ing high-profile people.

“I’ve mediated with the Oscar-winning 
actress, the famous singer, and the talk 
show host we all know. Those situations are 
really interesting, but they’re also some of 
the hardest. There’s a high-profile case I’m 
working on just now that involves a piece 
of art worth somewhere between 30 and 40 
million (US) dollars and there are outside 
influences that are making it difficult for us 
to figure out how to resolve this, because 
everyone’s worried about what precedents 
will be set. The high-profile cases are often 
trickier because I’m not just dealing with 
the people in the room, but with the ripples 
and the public perception.

“If you and I are having a dispute it’s purely about whatever 
the dispute is over, but with high-profile figures it’s less about 
the dispute and more about whether their public persona will be 
damaged to such an extent that they get paid less for their next 
feature or the album is a flop.”

Lawyers doing the hard yakka
Mr Berman admits that when he started in his industry he was 
wary of lawyers’ participation, fearing there might be unnecessary 
interference. But that view was soon dispelled after his initial 
sessions.

“The lawyers are our best friends, usually when it comes to 
communicating with the clients. And also lawyers do such an 
amazing job of framing a client’s understanding of what can and 
cannot be done and of helping them understand the boundaries 
of the problem-solving and managing the expectations about the 
negotiations.

“If the lawyer is their advocate and on their side it makes my job 
really easy. Good lawyers are going to contribute to a settlement 
by offering solutions and recommendations, rather than simply 
rattling sabres.”

But while lawyers’ assistance is crucial it is the mediators who 
are, in effect, responsible for helping the parties reach a consensus 
in any dispute and a cool head is not the only thing that is needed 
in sessions that can be very testy.

“Mediation is about the people involved, and something that 
came out of the [AMINZ] conference loud and clear is that it’s all 
about who the mediator is and what their training is. You can 
drive a car in the States at 16 years old but after 10 years behind 
the wheel it’s a whole different level of driving and mediation’s 
kinda the same. You want highly-trained mediators who are 
credentialled and have the experience, who come to conferences 
like this to learn more.”

Mr Berman took one session at the AMINZ conference where 
they “sliced and diced” an entire case and at the end of the day 
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the participants felt they left with a “whole 
lot more tools” to use in their work.

He also coaches people in the field and 
while that might sound counter-intuitive, 
there is a logic to this.

“People often ask me why I train people 
who could be my competitors but I reply 
by saying that I want to raise the level of 
practice because I want people to have 
a satisfying experience and come out of 
those mediation sessions saying ‘that was 
amazing, not only did we each get a lot of 
what we wanted but we came to under-
stand each other a whole lot better and 
we know what to do if we have a dispute 
after this’. And the courts like that because 
they’re not inundated with repeat cases.”

Growing the pie
Mr Berman’s keynote presentation at the 
conference was entitled “Grow Your Own 
Practice Now!”

“It was about the notion that if the 
mediation marketplace is a pie, rather than 
arguing over who is going to get which 
piece of that pie, and seeing each other as 
competitors, it’s more important to shift 
to saying let’s grow the pie by further 
educating the marketplace – the lawyers, 
the business community, the insurance 
sector – about the benefits of mediation 
through articles, public education, giving 
presentations, etc, so that there’s a greater 
demand and understanding for mediation 
and working together to create more 
opportunities for everyone.

“When people go to a mediator who’s 
trained, with credentials and experience, 
there’s a safe environment, and great 
things can come out of it.”

Mr Berman’s other conference solo 
presentation was on “How to Avoid and 
Overcome Impasse”, which, of course, is 
something every mediator experiences.

He says being prepared for all eventual-
ities can take the sting out of unpleasant 
surprises.

“When that happens it’s frustrating for 
mediators because we’re trying to help 
people solve their problems and if we don’t 
get there it’s a hard day for everybody.

“So, one of the things that we focus on as 
mediators is trying to do everything we can 
to anticipate what could go wrong when 
we all come together and try to manage or 
fix things before we all get into the room 
together for the actual mediation.

“For example, if you’ve got a couple 

of business people coming together and 
one of the decision-makers isn’t there, we 
might come to a solution where everyone 
(in the room) says that’s a great idea but 
we’ve got to get Charlie or whoever to 
approve it and then it loses steam if Charlie 
wasn’t in the room and doesn’t under-
stand how we came to that conclusion or 
doesn’t understand the proposal or wants 
the team to negotiate more. We have to 
figure out therefore how to work round 
that by ensuring in advance that we have 
the decision-makers and influencers in the 
room or on the telephone or available to 
us in some other way.

“Getting a deal that’s going to last is of 
the utmost importance in mediation.

“Mediation is not like arbitration where 
you win or you lose. In mediation its 
creative brainstorming, it’s collaborative 
problem-solving. People get to make their 
own decisions and control their destiny. 
Ultimately, that’s why I think it’s becoming 
so popular in New Zealand and around 
the world.” ▪

If the lawyer is 
their advocate 
and on their 
side it makes my 
job really easy. 
Good lawyers 
are going to 
contribute to 
a settlement 
by offering 
solutions and 
recommendations, 
rather than 
simply rattling 
sabres.
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long-serving judge Sir Ron 
Young has turned his back on ‘retire-
ment’ for what he describes as the 
“really worthwhile” job of chairing 
the New Zealand Parole Board.

The former Chief District Court 
Judge spent three decades in the judi-
ciary. He was appointed President of 
the Electoral Commission in 2000, 
joined the High Court bench in 2001 
and retired in 2015. The following 
year, he was knighted for services 
to the judiciary.

“I felt I’d run my race in terms 
of being a judge – that was enough 
for me. When I retired, I decided I 
would only do things that I really felt 
were worth doing [and] that meant 
something to me,” says Sir Ron.

Then the Board opportunity arose, 
and was too good to pass up.

“I really want to do this role. It is 
something different to what I had 
done, and it is an area where I can 
learn and develop and contribute 
something,” he says.

“So I thought ‘I can come out of 
retirement for that’.”

Pacific links
The past few years have been 
retirement in name only for Sir Ron, 
who has been conducting judicial 
training in the Pacific, and sitting as 
a judge of both the Solomon Islands 
and Vanuatu Courts of Appeal. The 
Pacific link is set to carry over into 
his new role, with the Vanuatu 

Sir Ron Young 
throws himself 
into role as head 
of NZ Parole Board
BY TIM 

GRAHAM

Parole Board coming to Wellington 
later this year for information-shar-
ing and professional development.

Sir Ron arrived at the New Zealand 
Parole Board in mid-August, taking 
over from Warwick Gendall QC, 
who spent six years as chairperson 
of the Board. Its core function is to 
conduct risk-assessments on eligible 
prisoners to decide if they can be 
safely released, subject to conditions. 
The Board sits in every prison in 
the country once a month, either in 
person or by video conference.

“The amount of work done by 
each Board per day is extraordinary,” 
says Sir Ron.

“Board members get a remarkable 
amount of information to inform 
their decision-making. Everything 
on the background of the person, 
the sentencing notes, information 
about what’s happened in prison 
itself. What rehabilitation and rein-
tegration programmes they’ve done. 
It’s a huge amount of information 
to process in each case.”

Extensive workload
But the workload is wider than just 
parole consideration. Monitoring 
hearings are held, recall applications 
and compassionate releases are con-
sidered, and Extended Supervision 
Order conditions are imposed. A 
total of 7,739 hearings were held in 
in the last reporting year.

Sir Ron says it’s an “unbelievable 
number” of hearings.

“There can be 10 to 13 hearings a day, so it’s remarkable 
to me how Board members seem well able to control this 
material, process it, assess risk, and turn it into a decision.

“You couldn’t do it any other way, though.”
Sir Ron has thrown himself into his new role. He 

attended the government’s justice summit in Porirua 
within a week of starting, and has been observing Board 
hearings to get a feel for the work that lies ahead.

“I’m trying to get around every Board. I’ll be chairing 
a lot myself, starting in late September. I’m trying to see 
psychologists and others who have valuable information 
about rehabilitation programmes. Dozens of people 
are involved in these programmes and unless you can 
understand and get a feel for what they’re doing, you 
can’t really have confidence in recommending them,” 
he says.

Parole and re-offending
Sir Ron sees parole as “the primary factor that controls 
re-offending”.

“Obviously, all New Zealanders are worried about 
how many people we have in prison. Parole and risk 
assessment, the development of programmes to reduce 
that risk, the need to keep the public safe – all of these 
things seem to me to be really important.

“The Board’s decisions are not simple, but they are 
vital to a credible justice system. I am under no illusion 
as to the complexity of the work that lies ahead, but 
I am also hopeful that this will be some of the most 
meaningful work of my career,” says Sir Ron. ▪

Tim Graham is Communications Manager with the 
New Zealand Parole Board.

P E O P L E  ·  P r O F I L E

PEOPLE
P r O F I L E

Im
ag

e cred
it: A

aron Sm
ale

1 7

L AW TA L K  9 2 2  ·  O C T O B E R  2 0 1 8



LawFest organiser Andrew King continues a series of interviews with 
key legal professionals with their innovation and technology stories.

The Innovators
Jon Calder, CEO, Tompkins Wake

What does legal 
innovation mean to you?
Innovation in legal is any change 
or improvement that will drive 
efficiency and effectiveness of our 
firms and in the way we operate. 
That can be as simple as refining 
a process or finding a new way to 
use existing systems, through to 
pioneering new technology such as 
AI. Purists will argue part of that is 
simply continuous improvement, 
but I think that when you have 
a culture that constantly drives 
incremental improvements in the 
way you operate, the breakthrough 
innovation that enables big steps 
forward is easier to achieve and 
you’re better positioned to mobilise 
and respond to anything disruptive.

What role does 
technology play 
in innovation?
Technology is a key enabler and a 
vital component in innovation. The 
way we work is reliant on technol-
ogy and the major gains we make in 
improving efficiency, accuracy and 
the speed at which we can operate 
is almost entirely driven by and 
dependent on technology. Technology 
plays a critical role in legal innovation.

What pressures are 
organisations facing 
in the delivery of 
legal services?
Quality, responsiveness, delivery 
and price are the cornerstones of 
legal practice and are aspects most 
firms are challenged to maintain 
and improve. I think new ways to 
engage clients, information storage 

and dissemination, knowledge management, internal 
communication and collaboration, mobility and data 
analysis are all key areas that we have major oppor-
tunities to explore and exploit. Technology will be the 
tool that helps us unlock the next step forward and 
evolution of our service.

What developments do you see in 
how legal services are delivered?
Our world is changing and evolving rapidly, and tech 
is part of our everyday lives. I’m impressed with 
automation tools like Automio. They’re making huge 
inroads because it’s great software driven by a team who 
understand what law firms need. When you can see how 
the tech solution solves a real problem, implementing 
it becomes easier and faster, delivering benefits to the 
firm and our clients. I am really interested in how AI is 
going to impact the profession. I think we are moving 
past the “robots will replace all lawyers” scenario and 
understand that AI will be a powerful tool that will 
increase our accuracy, speed and responsiveness.

What opportunities has legal 
innovation brought you?
Internally we’re looking for efficiency gains through 
simplification and automation. Externally we have been 
exploring how we can use technology to better service 
certain client segments. In balancing clients wants and 
needs we understand we can’t be everything to all people, 
so using technology to deliver a bespoke solution for 

a certain a client segment allows 
us to meet the client’s needs with-
out necessarily increasing cost or 
complexity.

What are some of your 
tips to start innovating 
or developing an 
innovative mindset?
It important to start by defining 
clearly the problem you are trying to 
solve. I think often businesses jump 
at the bright and shiny new tech 
solution without understanding the 
problem they’re trying to solve or fully 
understanding what it enables them 
to do. Looking at the problem through 
multiple lenses is important as not 
only does it allow you to understand 
the impact and benefits, often there 
are ancillary benefits to be gained 
that may have been unexpected at 
the outset. That then creates further 
opportunity to innovate.

Why is it important for 
legal professionals to 
continue to learn about 
legal innovation and 
leveraging technology?
If you look at what a platform like 
Xero did to accounting, or what 
online booking did to the travel 
industry there’s your clue as to why 
it’s important for legal professionals 
to understand and engage with 
technology and innovation. Online 
booking didn’t get rid of bricks and 
mortar travel agents, just like Xero 
didn’t get rid of accountants. It 
changed the way both professions 
work and in some ways highlighted 
the value add these professions 
deliver to their clients. That’s our 
opportunity, to understand how 
the way we work will change and 
adapt our model to cope but more 
importantly capitalise on it. ▪

Andrew King  andrew@lawfest.
nz is organiser of LawFest 2019 
which will be held in Auckland on 
21 March 2019. Jon Calder will be 
one of the speakers at LawFest 
 www.lawfest.nz
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Tim Rainey Barrister  
DDI: 09 972 2051
Mobile: 027 222 7859 
Email: tim.rainey@fortyeightshortland.co.nz 

High profile civil litigator Tim Rainey 
has commenced practice as a barrister 
sole and will join the newly established 
chambers, FortyEight Shortland,  
from August 2018.
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Lawyers and conveyancers were required 
to implement phase 2 of the Anti-Money 
Laundering and Countering Funding of 
Terrorism Act 2009 from 1 July 2018. The 
Department of Internal Affairs is supervisor 
and there has been some criticism of the way 
in which the department has managed its 
role. LawTalk put a number of questions to 
the department on the way the first three 
months has gone. The department opted not to 
respond directly to the questions but provided 
the following article.

On 1 July, the Anti-Money Laundering 
and Countering Financing of Terrorism 
(AML/CFT) Act 2009 extended to cover 
the legal sector.

The Department of Internal Affairs is the 
supervisor for a broad range of reporting 
entities, including lawyers and conveyanc-
ers. As a supervisor we provide support 
and guidance to assist businesses to meet 
their obligations, comply with the Act and 
identify money laundering ‘red flags’.

The Act is activities based, which means 
the policies, procedures and controls you 
need to put in place for your business 
depend on the services you provide to 
your clients.

As with the introduction of AML/CFT 
obligations to any sector or profession, you 
may need to adjust the way you work with 
your clients to ensure compliance. This is 
to reduce the risk of your business being 
used by criminals for money laundering, 
and to protect your (and ultimately New 
Zealand’s) reputation. It is estimated that 
over $1 billion is laundered every year 
which cannot happen without legitimate 
businesses unwittingly being used by 
criminals. Lawyers also play an important 
role in detecting ‘red flags’ that might not 
be picked up by banks or other financial 

AML/CFT phase 
two: the first 
three months

service providers who interact with the 
same customers. That is because you may 
have more information about the people or 
funds involved in a particular transaction.

Observations and 
queries received
We have observed the legal profession was 
quick to understand why the legislation is 
important. As there is diversity in business 
practices across the legal profession, some 
firms are very organised with developing 
and implementing their AML/CFT pro-
grammes while others still have work to 
do to meet their obligations. A number of 
practitioners also have experience of AML/
CFT compliance from other jurisdictions so 
the approach is not new to them.

We are also seeing how much the legal 
profession cares about their obligations, 
with over 850 queries being received. Of 
the queries we have received, the most 
common questions are around which 
activities are covered under the legislation, 
and also about what documents you can 
use to verify the identity of your customer 
(the Identity Code of Practice). Answers to 
the simpler questions and more detailed 
guidance can be found in the guidelines 
available on our website, and we are also 
preparing FAQs to help make it easier to 
find the answers you need.

Many of the more complex queries we 
are receiving relate to specific detailed 
examples for which there is not a black 
and white answer. The legislation is risk-
based to empower businesses to analyse 
their own situations, and make a self-as-
sessment of their money laundering and 
financing terrorism risks. Remember, you 
know your business best. When making a 
decision, assess the risks, really consider 
them, and then document your decision 
making. You can ask us for help, but in 

some cases, particularly for very detailed, 
complex or hypothetical situations, you 
may need to seek independent legal advice.

We are here to help 
you, now is the time
Before the go live date we contacted legal 
firms to check whether or not they pro-
vide activities covered by the legislation. 
We have since had responses from about 
two-thirds of recipients, and of these 910 
firms have confirmed that they provide 
services covered under the Act and are now 
registered with us as their supervisor. A 
further 1,245 have confirmed they do not 
provide services under the Act. We are still 
waiting to hear back from the remaining 
law firms. If you have not yet responded, 
then please let us know by filling out our 
online registration form at www.dia.govt.
nz/Anti-money-laundering-and-countering-
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financing-of-terrorism (this form can also 
be used to confirm that you do not provide 
services that are covered under the Act).

Once you register with us, then we have 
a direct line of communication with your 
compliance officer.

Are you meeting your 
obligations?
If the Act applies to your business you 
should have:
• Registered with the Department of 

Internal Affairs as your supervisor.
• Registered with NZ Police’s goAML tool 

so you can report any suspicious activ-
ities and prescribed transactions to the 
Financial Intelligence Unit.

• Appointed a Compliance Officer.
• Conducted a risk assessment of your 

business.
• Used your risk assessment to create your 

AML/CFT programme (which includes 
having procedures, policies and controls 
in place to mitigate the risks you have 
identified).

More guidance coming soon
We are working through the guidelines for 
due diligence on non-clients using law firm 
trust accounts. We will be engaging with the 
legal sector before finalising the guidance.

We are also starting desk-based reviews 
to check how the risk assessments and 
AML programmes are shaping up. As this 
work progresses we will be able to pro-
vide some general feedback about what 
we are observing and guidance regarding 
good practice. We would also encourage 
you to share your learnings with other 
practitioners as your experience grows.

More sectors are joining 
the AML regime
The legal sector is one of many business 
sectors that the Department of Internal 
Affairs currently supervises under the Act. 
We also currently supervise casinos and 
a range of financial institutions as well as 
conveyancers.

Accountants and bookkeepers are next to 
come on board on 1 October 2018, with Real 
Estate Agents joining on 1 January 2019. The 
NZ Racing Board and High Value Dealers 
come in after that, on 1 August 2019.

Our observation is that the most support 
is required from us as the supervisor as 
new entities enter the AML regime and 
develop their understanding of the guid-
ance, perform their risk assessment and 
put their compliance programme in place. 
The go live dates for the new sectors have 
been phased to enable more support before 
and during the implementation.

It is important to remember that your 
risk assessment and programme are living 
documents. The methods and tools used 
by criminals are also constantly evolving. 
It is important that you are aware of this, 
your risk assessment is current, and your 
AML/CFT programme is responsive to any 
increased risk to your business. We are also 
continuing to work with the businesses we 
supervise to develop further guidance and 
clarification as needed ▪

 The methods 
and tools used 
by criminals are 
also constantly 
evolving. It is 
important that 
you are aware 
of this, your risk 
assessment is 
current, and 
your AML/cFT 
programme is 
responsive to any 
increased risk to 
your business.
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Two recent New Zealand cases 
highlight the risks associated with 
earn-out arrangements in private 
M&A. In both cases, the High 
Court considered the rationale and 
circumstances of the transaction 
to assist with interpreting the dis-
puted contractual provisions. Both 
cases confirm the black letter law 
approach to contract interpretation 
is ‘old law’ and courts will consider 
‘what is commercially sensible’ 
when resolving interpretation dis-
putes between contracting parties.

The Malthouse Ltd 
v Rangatira Ltd 
[2018] NZHC 816
Tuatara Brewing Company Ltd 
was a privately-owned craft beer 
company, whose shareholders 
included The Malthouse Ltd (TML). 
After a successful first decade of 
operations, the company required 
significant capital investment. A 
private equity investor, Rangatira, 
was enticed onto the investment 
scene.

In 2013 it was agreed that 
Rangatira would acquire 35% of 
Tuatara’s issued shares, however 
there was disagreement over valu-
ation. Consequently, the agreement 
contained an ‘earn-out’ clause. 
Rangatira would pay $3.5 million 
upon settlement. Rangatira would 
also become liable to make contin-
gent payments totalling $1 million, 
to the shareholders and Tuatara, if:
• The EBITDA hurdle was met on 

or before the contingent sunset 
date (in 2015); or

• An exit event occurred which 
valued Tuatara at greater than 
$12 million.

The EBITDA hurdle was not achieved 

A tale of two earn-outs
BY JOHN 

HORNER

by the contingent sunset date. TML 
felt this was due to a change in 
accounting practices at Tuatara – 
leaving a somewhat ‘bitter (beer) 
taste’. The court’s decision was more 
concerned with the occurrence of 
an exit event.

In 2017, 100% of the shares in 
Tuatara were sold to DB, an industry 
player, for more than $12 million. 
Prior to completion of that sale, a 
dispute arose as to whether this was 
an exit event obliging Rangatira to 
pay the contingent payments. The 
issue for the court was whether 
the exit event was subject to the 
contingent sunset date, such that 
it had to occur before that date for 
the additional payment obligation 
to arise.

Proceedings were filed. The DB 
acquisition proceeded. Meanwhile, 
the parties entered into a deed pro-
viding that if Rangatira was found 
liable to pay, a reduced amount 
would be paid to the prior share-
holders (excluding Rangatira), not 
DB.

Application after 
sunset date
The High Court found for Rangatira, 
holding that payment upon an exit 
event was not intended to apply 
after the contingent sunset date.

The court engaged in an inter-
pretation exercise. It considered 
evidence of the prior negotiations 
and background information that 
would have been available to the 
parties. This included a drafting note 
in a prior draft of the agreement 
that the exit event was “not antic-
ipated” against contrary evidence 
that it was almost certain Tuatara 
would be entirely sold in the future, 
albeit not the immediate future. In 

the court’s view, this showed the 
parties had ‘not anticipated’ the 
sale of the business for more than 
$12 million prior to the contingent 
sunset date. This in turn indicated 
that payment upon an exit event 
was not intended to occur beyond 
the contingent sunset date.

The lack of any specific reference 
to the contingent sunset date in the 
relevant clause did not mean that 
the parties “clearly thought about 
the issue” and deliberately intended 
the clause to survive that date. The 
court found this omission was likely 
an oversight.

The court had regard to the 
commercial objective underlying 
the earn-out provisions. The court 
held that these were designed to 
facilitate the sale of the shares to 
Rangatira at a price that reflected 
the actual value of those shares, at 
the time the agreement was entered 
into. If a qualifying exit event in the 
distant future triggered liability, the 
earn-out provisions would not meet 
that commercial objective. As such, 
a commercially sensible interpre-
tation was that the right to receive 
payment upon an exit event was 
intended to expire at the contingent 
sunset date.

The court found it was appropri-
ate to apply the sunset date concept 
to the relevant clause, namely that 
“if an Exit Event occurs in the time-
frame specified ... the Contingent 
Payments shall be immediately due 
and payable”.

While the court read words into 
the agreement that were not there, 
the outcome reflects what an esca-
lation clause would usually provide 
and avoided a literal interpretation 
that meant the earn-out payment 
may have been payable beyond the 
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short-term future, if at such time the business was sold. 
Such an outcome would have been commercially absurd, 
and the court took an approach which avoided that.

Hi-Tech Ltd v Waikato Milking Systems 
Partnership Ltd [2018] NZHC 1413
Waikato Milking Systems (WMS) agreed to purchase 
Hi-Tech in September 2015. The total purchase price 
was $6.25 million.

As in The Malthouse case, the purchase agreement 
contained an earn-out clause to bridge the gap in assess-
ment of value between purchaser and vendor. As part 
of the purchase price, ‘contingent sums’ of $600,000 
and $900,000 were to become payable in 2018 and 
2019 respectively conditional on certain trigger events 
occurring. The specified trigger events referred to EBITDA 
of the business and the final farm gate milk price for the 
preceding financial year exceeding specified thresholds.

It was not alleged that these triggering events had 
occurred. Instead Hi-Tech relied on an acceleration 
clause which provided that WMS would become liable to 
pay any future contingent sum in the event of a change 
of control of the purchaser, or a sale, transfer, assignment 
or disposal of the business by the purchaser.

Was acceleration clause triggered?
In June 2017, WMS closed the servicing and parts oper-
ation of the business previously carried out from the 
manufacturing plant in Morrinsville. Hi-Tech alleged 
that this constituted a transfer or disposal of part of 
the business and consequently the remaining earn-out 
payments were payable in full. WMS denied that the 
acceleration clause had been triggered at all. Hi-Tech 
applied for summary judgment.

The High Court found for Hi-Tech. The court held it was 
not reasonably arguable that WMS did not transfer or 
dispose of part of the business, when it ceased providing 
servicing work that constituted almost 12% of the total 
revenue of the business at the time. WMS was required 
to pay Hi-Tech the total of the contingent sums, being 
$1.5 million.

As in The Malthouse case, the court found the relevant 
clause was to be read in context and with the relevant 
commercial purpose of the clause in mind. One purpose 
of an earn-out provision is to ‘put to the test’ a vendor’s 
contention that the business being sold is worth a larger 
amount than the purchaser has contended, using stated 
financial performance targets. This purpose could be 
defeated if the size of the business being sold was 
significantly reduced during the earn-out period. The 
transfer or loss of part of the business could make it more 
difficult or effectively impossible for WMS to achieve the 
EBITDA targets. The acceleration clause was intended 
to protect Hi-Tech from this eventuality.

The agreement did not require the sale of some asset or 

legal right by the purchaser to another party. Cessation 
of the business or part of the business was enough for 
liability to be triggered. The relevant clause listed ways in 
which WMS could relinquish possession of the business 
(or part thereof) and inhibit the likelihood of the business 
achieving the EBITDA targets. Selling or transferring the 
business was one of these ways. Giving up the business, 
or part of it, was another way in which this could occur. 
Such an action was held to be a disposal.

Observation
The above two cases illustrate the potential difficulties 
that earn-out provisions present. Where a purchaser 
takes ownership and control of a business that the 
vendor has a material financial interest in, there is 
inevitable tension. The contractual provisions need to 
be carefully crafted and considered by both parties to 
ensure the right balance of interests is struck. Where 
there is uncertainty in the application of those provi-
sions, the courts will consider what is commercially 
sensible in deciding the case. ▪

John Horner  johnhorner@quiggpartners.com is a 
partner at Quigg Partners, specialising in Mergers 
and Acquisitions.
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The fluoridation of public drinking-water supply 
has long been a topic of debate in Aotearoa. Although 
there is broad support for fluoridation from the Ministry 
of Health and the New Zealand Dental Association, the 
practice has remained controversial, particularly in the 
context of our express recognition of the “right to refuse 
to undergo any medical treatment” in section 11 of the 
New Zealand Bill of Rights Act (NZBORA).

In recent years our courts have heard various chal-
lenges to the lawfulness of public drinking-water 
fluoridation brought by New Health New Zealand Inc 
(NHNZ). In June this year the Supreme Court had the 
final word on these challenges, releasing two decisions 
dismissing NHNZ’s appeals: New Health New Zealand 
Inc v South Taranaki District Council [2018] NZSC 59 and 
New Health New Zealand Inc v South Taranaki District 
Council [2018] NZSC 60.

The issues brought before the courts by NHNZ were 

Public drinking-water 
fluoridation and the right to 
refuse medical treatment – 
the Supreme Court wades in
BY HOLLY 

HEDLEY

right to refuse to undergo medical treatment. Indeed, 
only three other jurisdictions (Fiji, South Africa and 
Turkey) have similar constitutional protections (Butler 
and Butler, at 424) and there is no direct comparison in 
any international human rights instrument (see New 
Health New Zealand Inc v South Taranaki District Council 
[2016] NZCA 462 at [71]).

Up until the challenges to public drinking-water 
fluoridation brought by NHNZ there had been relatively 
limited discussion of the scope of section 11 by the 
New Zealand courts and no analysis of the right in the 
public health (rather than individual treatment) context. 
Rodney Hansen J’s analysis in the High Court iteration 
of the NHNZ cases was therefore ground-breaking (New 
Health New Zealand Inc v South Taranaki District Council 
[2014] NZHC 395).

The High Court decision
Although Rodney Hansen J accepted that public drink-
ing water-fluoridation had a therapeutic purpose (see 
at [58] and [79]) he ultimately took a narrow view of 
section 11, concluding that it did not apply to more 
general public health measures intended to improve 
the health of the populace. In reaching this conclusion, 
the Judge compared water fluoridation to “the addition 
of iodine to salt, folic acid to bread and the pasteurisation 
of milk” (at [81]) and commented that “[t]he terms of 
s 11 themselves indicate that medical treatment is of 
more limited scope. One would not naturally describe 
a person drinking fluoridated water or ingesting iodised 
salt as 'undergoing' treatment…” (at [82]).

Rodney Hansen J also accepted that a broad interpre-
tation of section 11 to include the right to refuse public 
health measures intended to benefit the population could 
cut across the international right to the “enjoyment of 
the highest attainable standard of health” (as guaranteed 
by article 12 of the International Covenant on Economic, 
Social and Cultural Rights).

He concluded (at [89]) that: “Section 11 ensures that 

“[t]he terms of 
s 11 themselves 
indicate 
that medical 
treatment is of 
more limited 
scope. One would 
not naturally 
describe a 
person drinking 
fluoridated water 
or ingesting 
iodised salt as 
'undergoing' 
treatment…”

complex, and covered much more 
than just the section 11 right to 
refuse to undergo medical treat-
ment. However, it is the court’s 
analysis of section 11 that this article 
will focus upon.

A bit of history
The right to bodily integrity has 
long been recognised in common 
law (Andrew Butler and Petra Butler 
The New Zealand Bill of Rights Act: A 
Commentary (2nd Ed, LexisNexis, 
Wellington, 2015) at 424, and see 
also the High Court decision of 
New Health New Zealand Inc v South 
Taranaki District Council [2014] NZHC 
395 at [52]). However, Aotearoa is 
fairly unique in having an express 
constitutional protection of the 
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within the context of a therapeutic relationship there 
is a right to refuse medical treatment. To the extent 
that public health measures may lead to therapeutic 
outcomes and constitute medical treatment in the broad 
sense, an individual has no right to refuse, at least not 
so as to produce outcomes that will deny others the 
benefit of such measures.”

For completeness, Rodney Hansen J also considered 
whether, in the event that he was wrong about the 
narrower scope of section 11, the fluoridation of public 
drinking-water was a justified limitation in terms of 
section 5 of the NZBORA. After briefly considering the 
evidence for and against (and noting that there were 
ways that a “resolute consumer” could avoid ingesting 
fluoride – at [89]) the Judge reached the view that 
public drinking-water fluoridation was a “proportionate 
response to the scourge of dental decay” and that the 
power to fluoridate did amount to a justified limitation 
under section 5 (at [111] and [119]).

The Court of Appeal
On appeal in 2016, the Court of Appeal agreed with Rodney 
Hansen J’s analysis of section 11, finding that: “the right 
guaranteed by s 11 to refuse to undergo medical treatment 
does not extend to public health measures such as the 
fluoridation of drinking water intended to benefit the 
public at large” ([2016] NZCA 462 at [87]). The court also 
considered section 5 of the NZBORA and, after a much 
more detailed analysis of expert evidence, concluded that 
even if fluoridation did infringe upon section 11: “there is a 
respectable and sufficient body of evidence to support the 
conclusion that any such infringement is a justified and 
reasonable limit in terms of s 5 of the NZBORA,” (at [165]).

The Supreme Court’s views
NHNZ’s appeals came before the Supreme Court in 
November 2017 and the court’s judgments were issued 
in June this year, in New Health New Zealand Inc v South 
Taranaki District Council [2018] NZSC 59.

On the section 11 point, the Justices’ reasoning was 
varied and complex. The upshot however is that all of the 
Justices except William Young J disagreed with the lower 

right to refuse (at [97]): “… applies 
to any compulsory medical treat-
ment, whether provided in the 
course of a practitioner/patient 
relationship or as a public health 
measure. …”

And that: “Reading down s 11 to 
exclude public health measures 
would leave open the possibility that 
compulsory mass medication as a 
public health measure would not be 
within the scope of s 11. There is noth-
ing in the wording of s 11 or evident 
from the statutory purpose to justify 
such a reading down of the provision. 
We accept that this interpretation of 
s 11 may bring within its net some 
public health measures that are 
obviously necessary and justified, 
but such justification is better dealt 
with under s 5 than in the exercise 
of interpreting s 11.” (at [98]).

As far as the application of section 
5 of the NZBORA, the justices’ rea-
soning was again complex. Without 
diving too far into the detail, O’Regan 
and Ellen France JJ concluded that, 
despite engaging section 11, a power 
to fluoridate drinking-water supplies 
was nonetheless justified under 
section 5 (at [144]).

Glazebrook J agreed that section 
11 was engaged but declined to com-
ment on section 5 in this particular 
case (at [176]).

Elias CJ’s approach differed again, 
as (contrary to the other Justices) 
she declined to imply a power to 
fluoridate public water supplies 
from the existing legislation (see, 
for example at [214] – [217]). She 
concluded that “an interpretation 

of the legislation which recognises 
an implied power to add fluoride to 
water is inconsistent with s 11 of the 
[BORA]” (at [323]).

Although not central to her con-
clusions, the Chief Justice also noted 
her reluctance to accept that section 
5 of the NZBORA could apply in cir-
cumstances where there were only 
general discretionary powers, noting 
that section 5 required any limitation 
to be “prescribed by law” (at [222]).

What might the Supreme 
Court’s decision mean 
for the future?
Although the Supreme Court’s 
analysis was complex (particularly 
when it came to the application of 
section 5), what is clear from the 
NHNZ cases is that section 11 of the 
NZBORA must be given a generous 
interpretation and that the protec-
tion will be engaged in the public 
health context, even though there 
may be no direct or individual thera-
peutic relationship. The key focus for 
cases in the future will not therefore 
usually be on whether fluoridation 
(or other public health measures) 
amount to medical treatment, but 
rather, whether those public health 
measures can be demonstrably justi-
fied under section 5 of the NZBORA. ▪

Holly Hedley  holly.hedley@
buddlefindlay.com is a Senior 
Associate at Buddle Findlay. She 
specialises in health and employ-
ment law and is a member of the 
New Zealand Law Society’s Health 
Law Committee.
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courts’ narrower interpretation of 
‘medical treatment’ section 11, with 
O’Regan and Ellen France JJ (with 
whom Elias CJ and Glazebrook J 
both agreed) commenting that: 
“it is hard to see why s 11 would 
be limited in a way that excluded 
public health treatments, where 
issues of consent may well loom 
large,” (at [90]).

The majority and binding view 
of the Supreme Court when it 
comes to the proper interpretation 
of section 11 was therefore that the 
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Recently we have seen vigorous 
public debate about whether con-
troversial speakers should be given 
platforms to express their views 
and when offensive speech crosses 
over into hate speech. Much of this 
debate has taken place on social 
media. While the internet should 
give us all the ability to meaning-
fully express ourselves and critique 
ideas and opinions, our right to free 
expression is being ringfenced by 
corporate interests. Free expression 
is highly valued by New Zealanders. 
Are lawmakers and legal practi-
tioners going to allow corporate 
interests to determine what free 
expression means in New Zealand?

In 2016 I concluded a thesis, some-
what controversially: New Zealand 
was headed for a future where most 
‘speech’ was expressed and shared 
online, therefore the right to free-
dom of that expression would be 
based entirely on horizontal and 
contractual relationships. In this 
future, free expression had evolved 
absolutely into a consumer right, 
accountable only to a-territorial 
online corporate monoliths. Under 
these conditions, the dominant 
ideas or opinions that emerge will 
not be the most objective truth but 
the most profitable truth.

Weeks later the UK public voted 
for Brexit and mere months after 
that Donald Trump was elected 
President of the United States. These 
results upset most pollsters and 

When good lawyers 
do nothing: the biggest 
threat to free speech
BY LEXIE 

KIRKCONNELL-KAWANA

pundits’ predictions and spawned a 
prolonged and complex intellectual 
inquiry into why and how they ‘got 
it so wrong’. It has since emerged 
that the public debate leading up to 
these political events was serviced, 
not by politically-engineered spin 
or partisan opinion – as one would 
expect in a fraught political contest 
– but by outright falsehoods and 
untruths. Social thinkers want to 
quantify the spread of the voting 
public’s encounters with this con-
tent, the depth of influence and 
lay blame accordingly in Russia, 
Macedonia, Silicon Valley and the 
mainstream press.

Call it fake news, disinformation 
or propaganda; whatever term 
historians settle on, the phenom-
enon is not ‘new’ nor the results 
‘shocking’. What we knew in 2016 
and what is patently clear now is 
the aspirations of demos-by-in-
ternet have long since been 
misplaced. There are strong com-
mercial incentives not only in what 
appears on a user’s screen but also 
in monetising users’ own content 
and utilising users as distribution 
agents – implicitly or explicitly 
pushing for users to share content 
more widely to their own networks. 
This comes at no cost to the ‘influ-
encer’ and is designed in such a 
way that purposefully obscures 
the legal trace (and any liability) 
back to them. While we know 
that millions of online profiles and 
accounts are not attributable to real 

people, global penetration of the 
internet is nearly complete and MIT 
research suggests it’s humans not 
bots spreading false stories quicker 
than real ones. What we didn’t 
know was who would seize upon 
this opportunity and to what end.

Now the effect these conditions 
have on voting behaviour has 
been realised – those unhappy 
with recent political outcomes 
have made strong calls for change. 
Much of what is taking place is not 
illegal, particularly in jurisdictions 
where internet companies register 
their interests. For example, the 
UK Department of Culture, Media 
and Sport has since released its 
interim report recommending legal 
change: clear legal liability and 
penalties for harmful content, the 
ban of micro-targeting for political 
ads, ethical internet codes, and the 
auditing and oversight of internet 
companies. The lawmakers of other 
countries have already taken steps 
– at their most censorious, Malaysia 
has made it a criminal offence to 
share ‘fake news’

Lack of political 
leadership
The lack of New Zealand political 
leadership is cause for concern. 
The recommendations in Law 
Commission’s 2013 report The news 
media meets ‘new media’ were not 
realised and the National-led 
Government’s anaemic Digital 
Convergence Bill has been shelved.
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We have little sense of what the 
new government’s fresh take on 
online liability for content will be. 
In the meantime, we have the exist-
ing net of New Zealand internet 
regulation (and better documented 
by practitioners such as Judge 
David Harvey) which has threads 
of various strengths – such as the 
Harmful Digital Communications 
Act 2015 and the precedent set 
by case law: see Murray v Wishart 
[2014] NZCA 461; [2014] 3 NZLR 722. 
I, like many others, argue a legal 
framework that assigns liability for 
speech harms to end users alone 
is crude and outmoded. Liability 

needs to be shared and to future-proof our speech 
rights we need to move towards greater co-regulation 
of upstream parties; this would involve a mixture of 
incentives and penalties to allow for oversight of their 
compliance and enforcement mechanisms, based on 
public law principles.

Currently, online intermediaries largely escape 
liability through intentional carve-outs and uninten-
tional gaps in this regulatory net. These carve-outs and 
gaps engineer deregulation by default; it amounts to 
a cessation of New Zealand law-making authority, to 
be swept up by online monoliths who rule by terms 
of service. Successive attempts to mollify powerful 
online interests this way have not preserved meaningful 
public discourse; their definitions of free speech bear 
little resemblance to New Zealand’s right to freedom 
of expression and their corporate social responsibility 

charters are not public interest 
mandates.

We know that the social value in 
free speech and preventing speech 
harm cannot compete with profit 
margins. And that the online free 
market cannot correct for any result-
ing democratic deficit.

However, the success of cases in 
Europe and the UK, most recently 
NT1 and NT2 v Google Inc, signal hold-
ing online power to account isn’t 
lofty but a matter of will, good advo-
cacy and a dash of lateral thinking. 
This should be championed by those 
in the New Zealand legal commu-
nity. New Zealand is not immune to 
the same forces that contributed to 
the great political catalysts of recent 
history. Before we have our ‘Brexit 
moment’, the New Zealand public 
should be able to rest assured that 
their right to freedom of expression 
is robust, intact and being shaped by 
New Zealanders for New Zealanders. 
Let’s make the hard calls now, put 
the necessary safeguards in place 
and be better custodians of our right 
to free expression. ▪

Lex ie  K i rkconnel l -Kawana 
  lexiekirkconnellkawana@
gmail.com is Complaints and 
Invest igat ions Manager at 
IMPRESS, the United Kingdom’s 
independent press regulator. She 
completed BA and LLB degrees 
at the University of Auckland and 
an LLM at Victoria University of 
Wellington.
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Directors of companies are entitled 
to receive money from their company, such 
as salary or wages, bonuses, fringe benefits 
and loans.

There are strict statutory require-
ments relating to the process by which 
the directors can be paid money from 
the company. These requirements have 
been imposed to recognise the directors’ 
position of power within a company, the 
position of potential conflict when the 
director authorises payments to him/
herself, and to impose on the director 
additional checks to reduce the chances 
of unfair payments.

Nevertheless, it is still common in New 
Zealand, especially amongst small to 
medium size companies, that directors take 
drawings (be it for service of running the 
company in lieu of salary or in addition 
to the salary), or receive a salary, without 
complying with the mandatory statutory 
processes.

In such circumstances, any monies paid 
to a director could be treated as a loan 
repayable on demand.

While there are some directors who still 
manage to avoid liability for not following 
the proper processes, with the third parties 
becoming more aware of such practices, 
more directors start facing consequences. 
For example, if the company becomes 
insolvent and is placed into liquidation, the 
liquidator in almost all cases investigates 
and demands repayment of the funds, or 
if there is a shareholder dispute, often the 
other shareholder causes the company to 
demand immediate repayment of funds, or 
the Inland Revenue Department demands 
repayment of unpaid tax on the drawings 
taken from the company.

Interestingly, 63% of companies in New 
Zealand fail. On that basis, the risk is more 
than marginal.

Remuneration 
of directors
BY BRENT NORLING AND ANNA CHERKASHINA

the company’s accounts might demand 
payment of the fringe benefit tax. Such 
demands could go back to years of draw-
ings made by the company and could result 
in financial hardship for the director.

Salary, wages and other 
monetary benefits
Section 161 of the Companies Act 1993 
creates strict processes for authorisation 
of payments to directors. These processes 
have to be followed by all companies 
registered in New Zealand, including 
companies having only one director and/
or shareholder (as is commonly misunder-
stood amongst directors).

In brief, s 161 provides that:
• The board must authorise remuneration 

or provision of benefits to a director;
• The board must forthwith enter the 

authorisation into the interests register;
• Directors who vote in favour of author-

isation must sign a certificate stating 
that in their opinion the making of the 
payment or the provision of the benefit, 
is fair to the company, and the grounds 
for that opinion.

Section 161 further establishes that where 
the three elements of authorisation and 
certification were not complied with, or 
where no reasonable grounds existed for 
the opinion to make the payment, the 
director is personally liable to the com-
pany for the amount of the payment, or 
the monetary value of the benefit.

Personal liability may be avoided in 
circumstances where the director demon-
strates that the payments of benefits were 
fair to the company at the time they were 
made, however, the onus of proof in that 
instance is on the director wanting to avoid 
liability.

Unfortunately, in New Zealand, 
non-compliance with s 161 is common.

If liquidators are appointed, and the 

Current account
Directors commonly misunderstand the 
concept of drawings.
Drawings are funds taken by directors (who 
are also shareholders) from the company 
for personal use and benefit. When direc-
tors take drawings from the company, and/
or introduce funds into the company, this is 
treated as a running loan account between 
the company and the director.

Unfortunately, a large number of 
directors still believe that since they are 
in charge of and run the company, they 
are entitled to receive payments by way 
of taking drawings. In certain cases, this 
practice occurs due to the director’s igno-
rance of the legal requirements, in other 
cases, intentionally to avoid payment of 
the income tax.

However, if the director’s current 
account with the company is overdrawn 
(ie, the amount of funds taken exceeds 
the amount of funds introduced), then the 
difference is treated in common law as a 
loan that is repayable on demand. From 
tax perspective, it is treated as an interest 
free loan that attracts a fringe benefit tax.

If the directors engage in the practice of 
taking drawings throughout the year, it is 
important that when the annual accounts 
are completed, a salary is declared in order 
to offset the drawings. However, the stat-
utory requirements for authorisation of 
salary (outlined below) still need to be 
followed to avoid personal liability. Further, 
once a salary is declared, the directors 
become liable for personal income tax on 
that amount.

If the drawings are not offset with the 
salary, there is risk that a liquidator (in 
the case of an insolvent company), or a 
business partner (in the case of a business 
prone to shareholder disputes) might later 
demand repayment of these funds from 
the director. Further, the IRD reviewing 
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requirements under s 161 were not met, 
they will likely take the view that such a 
salary/monetary benefit is repayable on 
demand. Below are examples of proceed-
ings brought by liquidators of companies 
under s 161 against directors.

National Trade Manuals Ltd 
(in Liquidation) v Watson
National Trade Manuals Ltd was placed 
into liquidation by the IRD. The liquidators 
sought to recover sums paid to the director 
by the company. The director received a 
salary from the company, and the following 
resolution was purportedly made:

“By credit to his current account 
shareholders remuneration for the 2005 
year of sufficient monies to clear any 
debit balance in his current account 
at 31/3/05 or, $10,000.00 whichever is 
the greater figure.”

The resolution was held by the court to be 
defective as it did not satisfy the require-
ments of s 161 (National Trade Manuals 
Ltd (in liquidation) v Watson HC Auckland 
CIV-2005-404-007335, 20 September 2006). 
Specifically, there was no certificate stating 
that the payments were fair, or the grounds 
for that opinion. The legal effect of non-com-
pliance is that the director to whom the 
payments were made was found to be 
personally liable to repay the payments or 
the monetary value of the benefits, except 
to the extent that the director could prove 
the payments or benefits were fair to the 
company at the time they were made.

The issue of ‘fairness’ was dealt with 
by the liquidators by allocating a salary 
of $1,000 per week to the director and 
deducting that from the amount being 
sought. Consequently, all other funds 
transferred to the director by the company 
were ordered by the court to be returned 
to the company in liquidation.

Madsen-Ries v Petera 
[2016] NZCA 103
This was an appeal against a decision of 
the High Court that salaries paid to Mr and 
Mrs Petera by Petranz Ltd (in iquidation) 
were fair to Petranz when paid. The issue 
on this appeal was whether the High 
Court, in reaching that conclusion, gave 
appropriate consideration to the very poor 
financial situation of Petranz at the time 

the remuneration was paid.
Petranz was a road transport business. 

It operated three trucks and specialised in 
moving containers. Mr Petera drove one 
of the trucks and Mrs Petera looked after 
the administration.

The appellants, the liquidators of Petranz 
and Petranz itself, sued Mr and Mrs Petera 
as Petranz’ directors and shareholders. 
They claimed various breaches of duties 
and a debt due from Mr and Mrs Petera 
under the overdrawn current account (as 
shareholders) and for unfair remuneration 
(as directors).

The High Court judge first found that the 
Peteras owed Petranz a total of $140,134 
on their overdrawn current accounts. The 
judge, however, declined the appellants’ 
application for the repayment of directors’ 
remuneration. The judge went on to find the 
Peteras had, as alleged, breached duties they 
owed under the Act, including s 135 duty not 
to trade recklessly. The judge also found that 
they had failed to keep proper accounting 
records as required under s 194 of the Act.

The Court of Appeal rejected the liqui-
dators’ approach as they were effectively 
claiming that the Peteras were liable for 
all creditors and liquidation costs as a 
result of breaches of director duties, and 
on top of this, for the amounts they were 
paid under the current account and as a 
salary. In the Court of Appeal’s view, this 
involved double counting.

The Court of Appeal held that the Peteras 
were able to retain amounts they were paid 
as a salary (and paid PAYE on) regardless 
of non-compliance with s 161 of the Act 
because the amounts were considered to 
be fair to the company. This is because:
• PAYE was paid, meaning the debt to the 

IRD did not become larger;

• Mr Petera worked 60–70 hours per week 
overseeing the operations and driving 
a truck;

• Mrs Petera worked about 20 hours per 
week attending to the administrative 
requirements of the company;

• The company gained full value from the 
work carried out by the Peteras;

• In the circumstances, the salaries were 
fair to Petranz.

The Court of Appeal held that ‘fairness’ 
needs to be assessed from the prospect of 
the company, and not creditors. However, 
if directors take money while trading reck-
lessly (or breaching another duty), they 
may be liable pursuant to a breach of duty 
cause of action.

Conclusion
Some directors still believe that since 
they manage a company, they are able to 
determine the way they receive salary or 
other monetary benefits from the company.

With the creditors, insolvency practi-
tioners, business partners and the Inland 
Revenue Department becoming more 
aware of this practice, more and more 
directors face severe consequences for 
failing to follow the proper processes for 
authorisation of payments.

It is important that business advisers, 
accountants and lawyers working together 
with the directors of small to medium size 
companies emphasise the importance of 
following the proper processes for author-
isation of payments to directors. ▪

Brent Norling  brent@norlinglaw.co.nz 
is Director of Norling Law Ltd and spe-
cialises in restructuring and insolvency, 
debt collection, security enforcement 
and civil litigation.
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Four recent developments in 
property law command our 
attention.

Clearspan and 
Encumbrances
The first is the Court of Appeal’s 
decision in Clearspan (Spark New 
Zealand Trading Ltd v Clearspan 
Property Assets Ltd [2018] NZCA 248). 
The Court of Appeal confirmed that 
the transfer of an undivided share of 
a fee simple property subject to an 
encumbrance granting an exclusive 
use area is not a subdivision under 
s 218 of the RMA. The Environment 
Court had found that Clearspan’s 
arrangements with owners did 
constitute a subdivision, while the 
High Court had found otherwise.

The Court of Appeal sided with 
the High Court, noting that the term 
“subdivision of land” in s 218 of the 
RMA was defined exclusively, and 
a focus on the statutory text was 
appropriate. Further, at a policy 
level, the Court of Appeal held that 
Parliament had chosen a precise 
definition as it was focused on 
transactions with material envi-
ronmental implications.

Strictly speaking, the Court of 
Appeal’s decision seems correct: 
s 218 can be interpreted narrowly. 
At a policy level, however, the Court 
of Appeal seems to have failed to 
take into account the broader 
implications of allowing this kind 
of arrangement. The cross lease was 
invented as a workaround of subdi-
vision rules, allowing for a separate 
certificate of title with an undivided 
share in a fee simple property, a 

Encumbrances, 
Indefeasibility, and Beyond
BY THOMAS 

GIBBONS

lease of a flat, and (in some cases) an 
exclusive use area. The arrangement 
in Clearspan can also be seen as a 
workaround of subdivision rules, 
allowing for a separate certificate 
of title with an undivided share in a 
fee simple property, and an encum-
brance recording an exclusive use 
area (analogous to a lease). There are 
many of these arrangements around 
the country, and – subject to mort-
gage finance remaining available, or 
a change in the RMA – we can expect 
to see many more of them. We may 
also see local authorities attempting 
to change their district plans to seek 
to restrict, or at least regulate, these 
kind of arrangements.

For now, however, the encum-
brance arrangement described in 
this case remains outside the scope 
of subdivision under the RMA. All it 
needs is a decent name – whether 
the “cross-encumbrance”, the 
“exclusive encumbrance title”, or 
something else.

Overseas Investment Act
T h e  O ve r s e a s  I nve s t m e n t 
Amendment Bill was passed on 15 
August, and is expected to come into 
force on 22 October. The Amendment 
Act makes residential land – that is, 
land that has the category of “resi-
dential” or “lifestyle” in a council’s 
District Valuation Roll – a category 
of “sensitive land” under the Act. 
A special definition of “ordinarily 
resident in New Zealand” applies 
to the new residential land rules; 
the existing “ordinarily resident in 
New Zealand” test no longer applies 
to residential land.

As outl ined in an earl ier 

article (see “Overseas Investment 
Act Changes”, LawTalk 914, February 
2018), there are new pathways for 
consent to an acquisition by an 
overseas person, including based 
on a commitment to New Zealand, 
the provision of increased housing, 
the non-residential use test, and 
the incidental residential use test, 
with the latter tests applying to res-
idential land that is not otherwise 
sensitive.

Existing pathways have been 
retained, including around an inten-
tion to reside (though this does not 
apply to residential land), and the 
general “benefit to New Zealand” 
pathway. There is also an ability to 
seek an exemption for certain apart-
ment developments, allowing sales 
off the plans to overseas buyers.

Covenants and 
Green Growth
The decision of the Supreme Court 
in Green Growth No 2 Ltd v Queen 
Elizabeth the Second National Trust 
[2018] NZSC 75 is an interesting 
one. The case concerned a specific 
arrangement: an open-space cov-
enant under the Queen Elizabeth 
the Second National Trust Act 1977. 
Russell granted a covenant to the 
Trust over a 404ha block of land 
near Tairua in 1997. The covenant 
as executed and notified on Russell’s 
title was incomplete, as it referred 
to a protected area defined by ref-
erence to an aerial photograph that 
was not attached. There were also 
irregularities in the execution and 
certification of the covenant. Both 
the High Court and Court of Appeal 
had determined that the covenant 
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was valid, and that it should be 
rectified.

The Supreme Court followed a dif-
ferent approach from the High Court 
and Court of Appeal. It is worth 
noting that the Supreme Court’s 
judgment drew on the Land Transfer 
Act 1952, not the Land Transfer Act 
2017, and the Supreme Court was 
careful to note that its reasoning 
was specific to the 1952 Act.

In particular, the Supreme Court 
observed that while a range of 
commentators had taken the view 
that notification of a covenant 
under s 307(5) of the Property Law 
Act 2007 (and its precursor, s 126(b) 
of the Property Law Act 1952) did 
not confer on the covenantee the 
status of a registered proprietor, the 
Supreme Court was less certain of 
this. The Property Law Acts did not 
intend to deny the status of regis-
tered proprietor to a covenantee. 
Rather than being focused on issues 
in execution, s 307(5) was designed 
to allow a finding that a covenant 
provision that was contrary to law 
was ineffective, such as a restraint 
of trade. An open space covenant 
created an interest in land, and 
the trust was rightly seen as the 
proprietor of this interest.

The Supreme Court also saw the 

key issue as being construction of 
the covenant, rather than rectifi-
cation. After largely avoiding the 
issue in some other recent cases, 
the Supreme Court approached 
the issue of interpretation head-on, 
and largely followed the approach 
in Westfield Management Ltd v 
Perpetual Trustee Co Ltd [2007] HCA 
45. Generally, the court concluded, 
registered documents should be 
constructed without reference to 
extrinsic evidence which is not 
apparent from the register, though 
facts such as the configuration of 
the land and its physical features 
could be taken into account. While 
rectification could in theory be 
available, it should not have been 
granted in this case.

Green Growth makes some bold, 
but sound, findings. A notified 
covenant can have the protection of 
indefeasibility. A notified covenant 
is to be interpreted without refer-
ence to extrinsic materials, except 
for the physical characteristics of 
the land. And ultimately, the cov-
enant remained in place.

New Horizons for 
Torrens conference
I recently had the opportunity 
to attend the New Horizons for 

Torrens conference, hosted by 
the University of Auckland, and 
attended by speakers from around 
the globe. It was a tremendous 
experience, and there were strong 
debates on topics including the 
automation of the register; whether 
deferred or immediate indefeasibil-
ity represent the better, or purer, 
policy choice; the role of artificial 
intelligence and human intelligence 
in registration matters; the nature 
and extent of the ‘manifest injus-
tice’ test under the Land Transfer 
Act 2017; and where risk should 
properly be allocated in a Torrens 
system.

Details of the speakers are availa-
ble from http://landlaw2018.org/, and 
the conference as a whole serves 
as a reminder of the link between 
theory and practice in land law, and 
how a term like indefeasibility is not 
just a shibboleth, but a term of real 
vitality and meaning. ▪

Thomas Gibbons  Thomas.
gibbons@mccawlewis.co.nz is 
a director of McCaw Lewis. He 
writes and presents extensively 
on property law and is author of 
A Practical Guide on the Land 
Transfer Act 2017 (LexisNexis NZ 
Ltd).
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Before a Consensus Building 
Approach (CBA) can be put into 
effect, somebody needs to iden-
tify the issue that needs to be 
resolved, who needs to resolve it, 
the resources that may be needed 
and then whether a CBA may be 
warranted.

This convening role is critical. 
Without a “somebody” to under-
take this initial scoping exercise 
a CBA may never get started, or if 
it does, then it will fall over at the 
first hurdle.

Let’s call this person the CBA 
convener. First decision – who to 
select? Selecting a convener who is 
well-known in the area in dispute 
and well connected will facilitate 
the process. This person needs to 
know who to tap on the shoulder to 
join the process, or who to get help 
from with a particular issue. He or 
she also needs a fair idea of who 
represents the key interest groups 
for the issue in question, and the 
people who are likely to make or 
break an agreement by endorsing 
or withholding their consent.

Selecting the convenor
Who selects the convenor? In the 
public sector it will be the depart-
ment with responsibility for the 
particular issue or dispute. In the 
private sector it will be a party with 
the formal authority to take action.

The convener needs to be seen as 

Consensus 
Building, Part 2
Deciding if the process 
suits your dispute

BY PAUL 
SILLS

fair-minded. Ideally, he or she should 
be seen as neutral or balanced in the 
eyes of the main protagonists on all 
sides of the argument. Avoid people 
who are polarising in their opinions 
or who are from inside one of the 
main stakeholder groups.

This person should understand 
the fundamentals of CBA for conflict 
resolution, and the main points of 
difference between CBA and tradi-
tional procedures that adopt simple 
majority rules. This knowledge is 
necessary for the convenor to have 
meaningful dialogue with the inter-
ested parties.

Majority rules processes are easy 
to establish: you need a quorum, an 
agenda, and a strict series of meet-
ing protocols to determine who can 
speak and when, and how to pass 
resolutions to determine issues. As 
discussed in the previous article 
(LawTalk 921, September 2018), CBA 
takes more time up front to assess 
whether it is the right approach. 
Consensus building takes time and 
commitment and will not be suit-
able for every conflict or issue. For 
example, some fundamental values 
based conflicts would be unsuitable 
for CBA because the key interest 
groups would not view there as 
being any opportunity to create 
options that would be acceptable 
to all (consensus). Equally, there 
will be issues or conflicts that don’t 
generate enough interest to warrant 
the type of commitment required 

by CBA. But there is a vast array of 
issues that fall between these two 
poles where CBA may be considered.

Before go/no-go decisions can be 
made, the convenor has a lot of work 
to do. From the outset, they need to 
engage with key players that they 
know are fundamental to achieving 
a consensus agreement. Are these 
people open to the idea of working 
together? Do they think there is 
room to try and create options that 
have advantages for all, and are they 
willing to try?

Assessment of issue
An essential pre-process step is for 
somebody to provide an assessment 
of the issue or conflict. That is, a 
summary of the views of the key 
stakeholders that can be used to 
establish a framework for the dis-
cussion to follow. The assessment 
will grow from a series of interviews 
or conversations with the groups 
concerned.

These discussions are then sum-
marised – normally anonymously 
– to provide a map of the conflict 
that sets out the major categories 
of interest groups and their views 
on potential agenda items. A draft 
assessment should be sent to the 
groups interviewed, and their com-
ments and corrections incorporated 
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into the final document. The con-
vener can do the assessment work 
or engage a trained facilitator/
mediator to do so.

The key for CBA is to get the right 
people around the table. The con-
vener or assessor will know who 
the first groups are that they should 
be discussing matters with initially. 
They are the movers and shakers for 
that particular issue. When meeting 
with those groups the question 
should be “who else should we be 
talking to?” The answers will point 
towards a second layer of parties 
that need to be included. Through 
these meetings and questions, the 
initial list of invitees to the CBA 
process will be identified. This may 
need to be refined throughout the 
process as sub-issues relevant to 
the main conflict either fall away, 

or new ones are added that require the involvement 
of new people.

The human and/or financial resources needed for the 
process must also be identified and put in place by the 
convenor. A key human resource is to determine who 
should represent the various interest groups at the 
table. This issue has two sides to it. First, who can best 
represent each group in the negotiations. Second, who 
can best represent the CBA process and any consensus 
agreement reached back to the members of their interest 
group in order to get buy-in? The convenor needs to 
ensure consistency in the process, so each group should 
have a nominated representative as well as a nominated 
alternative. This avoids a lack of continuity by constantly 
changing representatives. This would be covered by the 
ground rules for the particular CBA process (to be covered 
in a future article).

Financial and physical 
resource requirements
The other part of identifying the resources is to establish 
what financial and physical resources will be required: 
meeting rooms, accommodation requirements, commu-
nication resources, any professional facilitator be hired 
to run the process, etc.

The convening phase concludes with the decision to 
go ahead with CBA or not. If the convenor can say yes to 
the following questions, then the process can commence:
• Have the right people agreed to participate?
• Are there adequate resources in place?
• Is there sufficient time to allow the process to run 

its course?
• Is there agreement on preliminary ground rules?
• Have those in positions of authority who can poten-

tially veto any agreement accepted the process? ▪

Paul Sills  paul.sills@paulsills.co.nz is an Auckland 
barrister and mediator. He specialises in commercial 
and civil litigation and is an AMINZ Mediation Panel 
member.
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It’s 3:27am. I’m wIde awake. agaIn. 
Why am I worried about this? I’ve 
spoken at conferences before. Why is 
this one so different?

A few months ago, I spoke at the 
Lawyers in Government conference 
in Wellington. I’ve spoken at this 
conference before (about flexible 
working in the legal profession), but 
this year was different. This year I 
spoke about a topic that I had never 
publicly talked about before. In fact, 
it was a topic that I had never really 
talked about with anyone, even my 
closest friends.

I spoke about mental health – 
particularly depression and my 
experience with it.

I spoke alongside Gaynor Parkin, 
Victoria Hallum, and Nicholai 
Anderson and we addressed different 
aspects of mental health, both from 
a professional and personal perspec-
tive. The response to our session (and 
a subsequent session I spoke at) has 
been amazing – and humbling. It has 
shown that that there is clearly an 
appetite to kick the door down on 
conversations about mental health 
in our profession.

Mental health issues are so 
common in the legal profession, 
and yet there is still a lot of stigma, 
fear, and shame surrounding 
them. This article is the first in a 
series that aims to change this. My 
fellow contributors and I want to 
help destigmatise mental health 
issues and normalise conversations 
about them. We’ll be providing some 
practical guidance and tools to help 
create mentally healthy workplaces 
and support each other.

I’m going to kick off the series by 
sharing my story.

Talking about mental health
BY SARAH 

TAYLOR

But first, some stats
According to the Mental Health Foundation, about one 
in five New Zealanders will experience a mental health 
issue this year. This could include depression, bipolar, 
or a range of anxiety disorders.

Unfortunately, there’s scant data about mental health 
issues in the New Zealand legal profession but it has been 
reported that lawyers have the highest rates of stress, 
anxiety, depression, addiction problems, and suicide 
than any other profession. It is thought that lawyers 
may have mental health issues at least two or three 
times the rate of the general population.

Given that there are about 12,880 New Zealand-based 
practising lawyers, this means approximately 5,000 – 
7,000 (or more) of us receiving this issue of LawTalk 
could have some form of mental health issue this year. 
Many more of us have had (or will have) an issue at 
some point in our lives.

My story
I was 16 when I first got depression. Life can be hard 
enough in your teenage years, let alone when you’re 
unwell. I also got hit with glandular fever, and soon 
after that was diagnosed with myalgic encephalomy-
elitis (ME), also known as chronic fatigue syndrome. 
So I had a double-whammy of mental and physical 
health issues.

Both illnesses hit me hard – off and on – during my final 
years at school, right through university, and throughout 
my early years working as a lawyer. Depression messed 
with my head and my body. I had very little energy or 
motivation. Every day things were an effort. Some days 
I couldn’t get out of bed and the thought of having a 
shower could reduce me to tears because it was just too 
hard. I was exhausted, but I often had insomnia, and 
the tiredness just fed the depression.

Sometimes I felt like I had fallen in a deep dark hole. I 
knew there was light somewhere at the top of the hole, 
but I couldn’t always see it. I feared that I was never 
going to get out of the hole, that I was never going to 
get better.

But I always did. I always got better. And I had more 
good days than bad.

Some people think depression is about feeling sad, or 
low, or a bit blue. And sometimes it is. But sometimes 
it means you’re completely devoid of any feeling at all. 

According to the 
Mental Health 
Foundation, 
about one in five 
New Zealanders 
will experience 
a mental 
health issue 
this year. This 
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depression, 
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range of anxiety 
disorders.
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You can see things that would normally bring you joy, 
but you feel nothing, you feel empty. You don’t feel like 
eating, you don’t feel like talking, you don’t feel like 
anything. You’re stripped of all emotion.

And actually, those days are harder than feeling sad.

Feeling alone
I recognised pretty early on that something wasn’t right. 
I got help from my doctor and, over time, I got better.

But I felt very alone. I didn’t know anyone else who 
had depression. No one talked about it (John Kirwan 
hadn’t come out about his depression in those days). 
My parents and GP were supportive, but they hadn’t 
experienced it, and so they didn’t really get it.

I felt alone and I felt ashamed. I worried about what 
other people would think about me, that they’d judge 
me and think I was weak or lazy.

Now
I now know that there is absolutely nothing to be 
ashamed of. I know that I’m not weak or lazy.

In fact, I know that I’m actually a lot stronger because 
of my experience. I’m more resilient, empathetic, posi-
tive, and I’m probably a lot more driven and motivated 
than I would have been without this experience.

Why am I sharing my story?
I want others to know they’re not alone.

So many of us have (or have had) depression, anxiety 
or other mental health issues. Yet there is still so much 
stigma, fear and shame surrounding them. We need to 
do more to destigmatise mental health issues and treat 
them no differently from physical health issues.

A lot of people have expressed surprise at my story. 
They’ve told me they had no idea and that I “didn’t 
seem like the sort of person who had depression”. And 

that’s a key point – anyone can have 
it. Depression doesn’t discriminate. 
Until we remove the stigma and 
make it okay to talk about, we don’t 
know who’s suffering.

Scott
My uncle Scott had depression. I 
didn’t know; he didn’t talk about it.

A few years ago he committed 
suicide.

I wish I’d known about his 
depression. I wish I could’ve helped 
him. Here are three things I wish 
Scott had known:
• You’re not alone.

• It’s not forever – you will get 
better.

• It’s worth getting help (and if the 
help you’re getting isn’t working, 
get more help).

Talking about health
Health issues, mental or physical, 
can be very difficult to talk about. 
Heck, I’ve spent most of the last 
three decades not talking about 
my depression or chronic fatigue. 
I haven’t deliberately kept them a 
secret, but I’ve never really been 
in an environment – particularly 
a work environment – where I’ve 
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felt comfortable talking about them 
(and that’s despite having some of 
the most supportive managers and 
team members in the world).

I’m not suggesting that we all 
have to start being open with our 
feelings and sharing all our experi-
ences. I’m suggesting that we help 
create environments where it is 
okay to talk about such issues – if 
people want or need to talk about 
them. I’m suggesting that if we 
become aware that if one of our 
colleagues is struggling, then we 
don’t turn a blind eye to it. We let 
them know that we’re there if they 
need help or want to talk about it.

But here’s the thing: don’t be 
surprised if someone doesn’t want 
to talk about it. For me, when I’m in 
a bad space, when I’m in that dark 
hole, it’s sometimes just too hard 
to reach out or talk about it. And 
when I’m not in the hole, I don’t 
really want to talk about it – I’d 
rather focus on feeling good and 
enjoying life.

The critical thing is that we pro-
vide safe and supportive environ-
ments so that if someone needs to 
talk about it, they can, without any 
fear of judgement.

Helping others
I am not a trained expert in this area 
(future contributors will be), but my 
basic advice would be: if you think 
that someone may be struggling, 
there are some simple things you 
can do to help:
• Ask them: “Are you okay?” (which 

is a lot more effective than asking 
“how are you?”).

• Listen to them, really listen – 
without judgement. And observe 
them.

• Be there, provide support if they 
want it, suggest they get help if 
they need it.

• Keep an eye on them and fol-
low-up – either in person or by 
phone/email. A quick text or 
call means a lot. They may not 
be up to responding but trust 
me, it means a lot to know that 
someone is thinking of you and 
that someone is there for you if 
you need them.

If you’re helping others, I think it’s 
also important to know that you 
don’t have to fully understand what 
they’re going through. If you’ve 
never experienced a mental health 
issue yourself, it can be a really 
difficult thing to understand. And 

◂ The Black 
Dog is 
an equal 
opportunity 
mongrel

that’s okay. You don’t need to fully 
understand it, you just need to be 
understanding.

You also don’t need to solve it. 
As lawyers, I think our natural 
inclination is to try to get to the 
bottom of things – to find answers 
and fix problems. But you don’t need 
to solve someone else’s issues for 
them – you just need to be there 
and help them to get help if they 
want or need it.

Getting help
I’m very conscious that everyone’s 
issues and experiences are different 
and that there are a lot of different 
reasons why people may have 
mental health issues. There are a 
variety of things that can help and 
future articles will explore some of 
these. Different things have helped 
me at different points in my life, but 
what works for me may not work for 
someone else. There is no one-size-
fits-all solution. The key thing is not 
to give up. Keep trying new things.

Not brave, but normal
I don’t know if I still have depression 
or not. I certainly have low patches, 
and sometimes I feel like I’m 
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Some useful resources:
• www.mentalhealth.org.nz
• www.depression.org.nz
• www.wellplace.nz
• www.ruok.org.au
• www. lawsoc ie ty .o rg . 

nz/practice-resources/
practising-well

Need to talk? Free call or text 
1737 any time for support from 
a trained counsellor.
Lifeline Aotearoa 0800 54 33 
54 (0800 LIFELINE) or free text 
HELP (4357).
Suicide Crisis Helpline 0508 82 
88 65 (0508 TAUTOKO).
Samaritans 0800 726 666.

teetering on the edge of that black 
hole. I suspect the black dog may 
always accompany me throughout 
life and I’m kind of okay with that. 
I’m not saying I’m happy to have 
it, but I’m now more accepting and 
recognise that it’s possibly part of 
who I am. If anyone judges me for 
it, then that’s their issue, not mine. 
I think the biggest judge I probably 
have to deal with is myself.

As lawyers, we often set such 
high standards for ourselves and 
beat ourselves up or feel guilty if 
we don’t meet our expectations or 
achieve what we think we should 
be achieving. So I’m learning to 
drop the self-judgement and be a 
bit kinder to myself.

Since sharing my story, a lot of 
people have told me how brave I 
am. I can’t say I feel particularly 
brave, but I’m certainly not as 
scared as I was when I first spoke 
about it.

It’ll be great when sharing such 
issues isn’t seen as brave – but 
normal – and no different from 
telling someone that you’ve got a 
physical ailment. We’ve still got 
quite a way to go, but the current 
climate feels right for change.

To wrap up
My key messages are:
• If you have mental health issues, 

you’re not alone.
• Mental health issues are not a 

sign of weakness. There is no 
shame in having issues or getting 
help.

• We need to do more to destig-
matise mental health issues and 
normalise conversations about 
them.

• Wellbeing and positive mental 
health need to be a priority in our 
workplaces. We need to look after 
ourselves and each other.

Mental Health Awareness Week is 
8–14 October. This year’s theme is: 
Mā te taiao kia whakapakari tōu 
oranga – Let nature in, strengthen 
your wellbeing. It’s a great oppor-
tunity to think about how you can 
strengthen your wellbeing and what 
steps you can take to help create 
supportive and mentally healthy 
workplaces. ▪

Sarah Taylor is a senior lawyer with 
over 20 years’ experience in New 
Zealand and overseas. She is the 
Director – Business Development 
at lexvoco.

If you would like to contribute to a 
future article in this series or have 
a topic you would like covered, 
please contact Sarah:  sarah@
lexvoco.com

Illustrations © Matthew Johnstone 
From I Had a Black Dog, pub-
lished by Pan Macmillan www.
matthewjohnstone.com.au
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Workaholic or working long 
hours – what’s the difference?
BY RAEWYN NG

Working long hours is the norm in many 
organisations and isn’t good for our health. However, 
a recent study in the Harvard Business Review by 
Nancy Rothbard, Professor of Management at 
the University of Pennsylvania, and Lieke ten 
Brummelhuis, Assistant Professor of Management 
at Simon Fraser University, outlined the difference 
between working long hours and being a workaholic.

The term ‘workaholic’ is defined as an uncontrol-
lable need to work incessantly. It’s characterised 
by an inner compulsive drive to work hard, con-
stant thoughts about work, and feelings of guilt 
and restlessness when not working. Workaholism 
is often linked with working long hours but they 
are separate – it’s possible to work long hours 
without being obsessed and it’s possible to be 
obsessed and work less hours.

It turns out that while neither is good for your 
health, a workaholic mindset is much worse for 
you than working long hours. The distinction 
between someone who works long hours without 
being a workaholic, according to Rothbard and ten 
Brummelhuis, comes down to mindset. You’re not a 
workaholic if you can ‘turn off’ and separate yourself 
from work when your workday is done. If you’re 
inclined to dwell or obsess on your work or feel guilty 

when you’re not working, you’re more likely to be 
addicted to working. However, if you simply work 
long hours without being a workaholic – that is, you 
can ‘switch off’ completely, and focus on other areas 
of your life, you may have a buffer against negative 
health consequences.

Workaholics have more 
health complaints
Rothbard and ten Brummelhuis found that long 
work hours were not related to any health issues 
but that a workaholic attitude was. They looked at 
biomarkers like waist measurements, triglycerides, 
blood pressure and cholesterol as an indicator of risk 
for metabolic syndrome (that is, risk of developing 
cardiovascular disease and diabetes) and found that 
workaholics, whether they worked long hours or 
not, reported more health complaints, sleep prob-
lems, cynicism, emotional exhaustion and feelings of 
depression and a higher risk for metabolic syndrome 
than their non-workaholic peers.

It’s easy to see why those who can’t switch 
off are likely to have higher health risks. Our 
bodies are designed to deal with stress in short 
bursts – releasing stress hormones and prompting 
physical reactions when necessary, then returning 
to normal set points once the stress is over. When 
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you’re constantly fixated with work and can’t 
switch off, your stress response is continually ‘on’ 
which can re-set your body to a new homeostasis 
point where things like elevated blood pressure 
and cortisol levels become the norm, bringing with 
them the associated health risks.

Test your work addiction
In 2012, the University of Bergen developed the 
Bergen Work Addiction Scale outlining seven basic 
criteria to identify work addiction or workaholism, 
where the following were scored on a scale of 1 
(Never) to 5 (Always):
• You think of how you can free up more time 

to work;
• You spend much more time working than 

initially intended;
• You work in order to reduce feelings of guilt, 

anxiety, helplessness and depression;
• You have been told by others to cut down on 

work without listening to them;
• You become stressed if you’re prohibited from 

working;
• You deprioritise hobbies, leisure activities and 

exercise because of work;
• You work so much that it negatively influences 

your health.

While neither is good for your health, 
a workaholic mindset is much worse 
for you than working long hours
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A score of 4 or 5 on at least four 
of these criteria indicates a work 
addiction.

While the definition of worka-
holism here is slightly different to 
that in the Harvard study, it may 
provide a more objective measure 
to determine your level of work 
addiction and determine if steps 
are required to address it.

It’s fair to say that some of the 
obsessive nature of a workaholic 
could be blamed on the culture or 
environment of an organisation that 
expects its employees to constantly 
be ‘on’ or available. This might not 
be easily addressed by employees 
individually without buy-in at a 
managerial level and a cultural 
overhaul, but there are still steps an 
individual can take to disentangle 
themselves from a workaholic 

3: Digital detox in the 
evenings and weekends
Being accessible 24/7 is not healthy. While you may not 
be able to simply work 9-5 each day and leave it at that, 
perhaps it’s possible to negotiate a time that works for 
you and your management as to when it’s acceptable 
to switch off electronic devices at the end of each day 
or week and leave emails, calls and texts to the next 
working day.

Understandably, urgent things can come up that cannot 
wait but that should be the exception and not the norm. 
Unless someone could die from your inaction overnight, 
it can probably wait until the morning.

4: Work smart
Prioritise your tasks, aim to complete the most impor-
tant stuff in your regular work day and delegate where 
you can. Ensure you’re well rested so you can focus 
completely and be efficient in the main part of your 
day.

If possible, have an email system. Set aside several 
times each day to devote to checking and replying to 
emails and messages and stick to it (that is, don’t look at 
your emails at other times) so you minimise distractions.

5: Live healthily
The basics of healthy living always apply. Nutritious 
food, adequate sleep and exercise will help you feel and 
work better, and provide some balance to your life. If 
you find it hard to focus at work, and consequently you 
work longer because tasks take longer, and you obsess 
about the work you’re not getting done, start by looking 
at your self-care habits.

6: Take a break
We all feel better with a holiday. A few weeks off is great, 
but sometimes a day can make all the difference. Time 
away from your normal routine can have you coming 
back more productive and focused, less stressed and 
better equipped to manage your work.

If your health is important to you, it’s worth finding 
that balance between work and life. ▪

Raewyn Ng  rae@mybod.co.nz is a movement 
coach with an interest in wellbeing and holistic health, 
managing stress and living a balanced lifestyle.
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mindset and improve their health.

1: Don’t be defined by your work
It’s easy to be caught up in a culture that has high expec-
tations and become obsessed. Every achievement, win 
or recognition leads to a dopamine hit and that addictive 
reward loop in your brain starts to dominate. Before you 
know it, you’re striving for that next dopamine hit. But 
you are more than the job you have, so reflect on your 
complexity. What are your other roles or identities in 
life and what they mean to you? Without your work, 
who are you?

2: Engage in non-work activities
Find activities you enjoy and be fully present when 
you’re engaging in them to allow that escape from 
thoughts of work. If you have workaholic tendencies and 
chunks of time available to you with no plans, chances 
are habits will take over and you’ll start thinking about 
work again, so plan your leisure time and fill it with 
fun activities – meeting up with friends, family time, 
team sports, hobbies, a book or a movie. Whatever it is, 
make sure it’s something you enjoy doing so you don’t 
get distracted by thoughts of work.

P r A c T I S I N G  W E L L
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Much is made of people and culture 
as differentiators for employees when 
weighing up one company over another, 
which is only highlighted further as com-
petition for the brightest and best becomes 
tighter. But there seems to be an increasing 
perception that the reality doesn’t match 
the blurb in the glossy brochure or the slick 
words on a website.

In the wake of high-profile scandals 
which have hit the legal profession 
locally, as well as the shocking results of 
the New Zealand Law Society’s own Legal 
Workplace Environment Survey, legal 
recruitment specialist McLeod Duminy has 
polled candidates to get a better under-
standing of how revelations about the ills 
in law firm cultures affect their approach 
to looking for a job in law.

“There’s no question now that candidates 
will simply take claims by employers at 
face value and instead rely on conduct-
ing their own research. Many are more 
likely to make decisions based on their 
own informal due diligence rather than 
believing what the firms themselves say,” 
says Kirsty Spears, McLeod Duminy Legal 
Recruitment Consultant.

“And some candidates are pointing 
out that a safe, respectful environment is 
non-negotiable.”

She says that after the publication of 
the Law Society’s survey results and the 
Dame Margaret Bazley report into incidents 
at Russell McVeagh, the recruitment firm 
was curious to know if candidates are now 
considering new factors when looking at 
taking a job. “The short answer to that is 
‘yes, they are’.”

Workplace culture in 
the legal industry: How 
candidates feel post-Bazley
BY CHRISTINA 

KRUGER

Firms not trusted
McLeod Duminy put multiple questions to some 30 candidates; 
the overall response indicates that lawyers don’t trust firms to 
tell them about the culture and want to hear from peers and 
ex-employees. The reports have also heightened the concerns 
of candidates around workplace culture, with many expressing 
an increased interest in how law firms have responded to the 
revelations and how they have addressed any previous issues, 
many of which could be described as ‘open secrets’ in the past.

All responses are necessarily anonymous to protect the career 
prospects of the lawyers who provided their thoughts. After all, the 
chances of employment may not be helped for a candidate who 
says this: “I’ve read the report cover to cover, and nothing in it was 
really surprising. It hammered home that companies that boast 
of a ‘work hard, play hard’ culture are often using this as a trite 
phrase to cover up excessive hours and unrealistic expectations, 
which staff members then deal with unhealthy drinking habits.”

Said another: “Always do your due diligence on a firm by doing 
your own research on those you will be working with and for. 
Researching the public face of a firm will not always help a can-
didate and, in practice, speaking to people who work there or 
have left will help more.”

One pointed out that women can feel intimidated in the legal 
profession: “I am more aware of the negative connotations that 
can be drawn where there is a predominance of males.” And 
McLeod Duminy have seen examples of female candidates not 
being interested in a firm where the partnership was all male and 
there were no senior women at all.

And a candidate who says she was already conscious of the 
issues raised in the reports now wants to know more about 
why a new position has come up and why an employee has left. 
“[That’s] to make sure that it’s not due to a malfunctioning work 
environment or management. I also pay more attention to the 
male/female ratios at all levels of the firm. These documents have 
made it easier to discuss these topics, because firms are very 
conscious of these issues.”

Better awareness of remedies
Candidates have heightened awareness not only of the possibility 
of inappropriate behaviour, but also the remedies available. “I 
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would look to see if a firm had a 
sexual harassment policy – that 
might be a good start, but also 
speaking to other lawyers in the 
firm to see if they feel respected and 
safe and whether senior lawyers are 
accessible would be a better guide.”

It has also added to the trend of 
millennials giving status and income 
a back seat to lifestyle, balance and 
a positive work environment. One 
respondent noted that the recent 
reports have “reinforced my desire 
to work with strong and intellectu-
ally robust firms, rather than those 
that adhere to a ‘tick box’ corpo-
rate culture”. Another added that 
“it’s becoming more acceptable to 
choose more healthy lifestyles over 
high status jobs”.

When workplace cultures don’t 
align with the claims, this can lead 
to employees leaving. “I’ve always 
looked to work in a firm that has a 
good culture with a good reputation. 
When I have landed in a place that 
hasn’t been what it held itself out to 
be, I’ve moved on,” says a candidate.

What has emerged strongly is 
a sense that bad behaviour is not 
acceptable and cannot be swept 
under the carpet as it has been in 
the past. “I want to work in a place 
where all employees are respected 
and there is no bullying, and that 
hasn’t changed. The key change is 
it is now more out in the open and 
acceptable to talk about it and ask 
questions,” says one.

There is work to be done by New 
Zealand’s law firms, says Kirsty 
Spears. “The messages are mixed 
on how well firms have addressed 
the cultural issues exposed by the 
Law Society and the Bazley report. 
Despite a few candidates being heart-
ened by the conversations being had 
at their own firm, most candidates 
we’ve spoken with indicate that 
their firm hasn’t done enough. And a 
feeling remains that policies seeking 
to address these issues is only a start 
and there should be more discussion 
and an emphatic rejection of any 
unacceptable behaviour.” ▪

Christina Kruger is a Director at 
McLeod Duminy.

Management gets a bad rap. Not 
capital M Management, the types 
who exploit the workers and stretch 
inequalities, and have done so for 
centuries. I’m happy to light my 
torch and go after those bastards, 
just say the word. No, I’m talking 
about little M management, the life 
skill.

We in the professions tend to 
think of management as a lesser 
role. It requires none of the skill 
and fanciness of being a lawyer so 
while we acknowledge, technically, 
begrudgingly, while rolling our eyes 
a little bit, that management is 
necessary for the good functioning 
of a firm or bureaucracy, we feel 
fully entitled to disregard it in our 
professional career design process.

No one knows better that man-
agement is a skill than someone 
who is being managed poorly. 
Unfortunately, when you ask 
junior lawyers, many of them are 
counted amongst this number. In 
Josh Pemberton’s research many 
juniors spoke of inadequate super-
vision, a lack of training, bullying, 
overbearing managers, and micro 
managers. The juniors reported that 
poor management interfered with 
their development and their wellbe-
ing, and I felt teary at the validation 
of some of my own experience 
years ago, and the recognition that 
so many others were still suffering 
through similar issues.

Gosh, being a human is difficult 
sometimes. There is a whole bunch 

A key to culture 
change: asking 
your experts
BY KATIE 

COWAN

of stuff we assume we can probably 
just do if we try, that we “should” 
be able to do if we try, and we can’t. 
And sometimes we don’t even know 
we can’t. But then someone does 
research and finds out that we and 
our cohort are not good at the thing 
we assumed we didn’t specifically 
need to learn, and that it’s hurting 
people. It sucks.

Life learning
I sound facetious, but I am genu-
ine. It is a terrible thing to learn, 
as a smart and capable and learned 
person, that one is still a beginner 
in many areas, even areas related 
to our daily work.

Law is not alone in a peculiar 
practice, but I am writing in a 
law magazine, so let me limit my 
inquiry to law. In law, if you work 
in a law firm, and you are very good 
and have been there a while, you 
might get promoted, all the way 
up to partner even. Kudos to you. 
At that point, however, your job is 
not just doing the thing you have 
expertise in – practising law – but 
now it is managing people. The skill 
that got you there is not the skill you 
need when you arrive.

To its credit, the Law Society rec-
ognises management as a discrete 
skill that should be learned, and 
includes significant education on 
management in its Stepping Up pro-
gramme. But of course, we all know 
partners who are terrible managers 
of staff, so a lack of skill in this area is 
usually not an impediment to being 
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put in charge of others.
Some people are good managers 

by luck. They’ve never read any 
Dan Pink, they don’t even know 
what HBR stands for, and yet they 
intuitively manage junior staff so 
beautifully that those staff learn 
capability and confidence like baby 
ducks taking to a lake. So deft are 
these managers that they navigate 
the complexity of the management 
relationships with, I’ll say it, grace. 
To see them discipline someone is 
to feel an unbidden prickling in the 
eye. To hear them give a pep talk 
is to weep.

Dumb systems
Other good managers are made by 
bad managers. Many people are bul-
lied or left unsupervised and vow to 
do things differently when it is their 
chance. But relying on people to be 
born good managers or made into 
good managers by bad managers is 
a dumb system, not least because 
it’s haphazard and unpredictable. 
For as many people who say they 
don’t want to treat their juniors the 
way they were treated as juniors, 
there are scores of people who resist 
any attempt to improve working 

conditions because “it was like that 
for me, so you have to go through 
it too”.

So, if we are to reflect as a profes-
sion on the cultures we have and 
how we might like to change them, 
we must start with the fact that 
management is a skill that many 
lawyers need to learn deliberately 
and may fail at if left to their own 
devices, to the detriment of the 
people they are responsible for. We 
add to that the understanding that 
culture is a systemic thing created 
by all the people participating in it, 
but often led from the top.

Review reversal
Knowing these things, what do we 
do next?

At this point, I hope, one answer 
(and there will be many) becomes 
clear: ask the people being managed 
what their experience is of being 
managed. Specifically, develop a 
culture where all staff regularly pro-
vide feedback (and feel safe enough 
to provide it) on all other staff, so 
that strengths can be identified 
and enhanced, and weaknesses or 
outright failures can be identified 
and remedied.

Do you know how bizarre it is that annual review 
processes are generally completed top down only? That 
is, the conduct and performance of the junior employee 
is reviewed and fed back to them, but at no point are 
junior employees consulted about the conduct and 
performance of their seniors? That is bizarre, everyone.

From a business perspective it’s bizarre because 
how well junior staff get managed is fundamental to 
the organisation’s performance, and you have this 
little bundle of experts on the management skills and 
weaknesses of your senior staff right there, and you don’t 
ask them.

From a human perspective it’s not just bizarre; it’s 
often cruel. It’s how a culture where some people’s voices 
matter and others don’t persists. It’s how bullying goes 
unseen. It’s how harassment goes unpunished. It’s how 
juniors get left out to dry because their supervisors are 
too busy to teach them or supervise their work. And 
the other, possibly well-meaning senior staff never hear 
about it, because the power dynamics in a workplace 
where the junior staff are never safely and genuinely 
consulted about their experience, obscure what is hap-
pening when the “good partners” are not in the room.

There are firms who have a culture of feeding back from 
all levels. It is a practice called 360 degree reviewing, 
and I once interviewed for a job at one purely because 
the firm operated this way. It was not a one-off process, 
which might have excluded certain voices because of 
fear, but a culture of feedback built into the culture and 
ecosystem of the firm. The people I know who work 
at this firm, a highly-functioning, successful firm, are 
happy in their work and loyal to the firm. They feel 
seen and heard (ding ding ding for their sense of self 
and humanity) and they do excellent work for the firm. 
Wins all round.

I think most of us humans read things like the 
Pemberton research or the Dame Margaret Bazley report 
and feel all sorts of things. We want better for our junior 
lawyers, for ourselves and for the profession. We feel 
despondent at the scale of the change we would like 
to see.

But there are two big things we can do to make 
in-roads on change that will stand the test of time. 
First, we can recognise, with some self-compassion, 
that management is a difficult but valuable skill that 
takes time and care and bandwidth and humanity to 
learn and apply. And second, we can develop systems 
to get the right information from our in-house experts 
on being managed (and then, importantly, act on it).

Both of these things take humility and commitment, 
but I promise, it will be worth it. ▪

Katie Cowan  katie@symphonylaw.co.nz is a former 
lawyer. She is now director of Symphony Law, a con-
sulting practice for lawyers. Katie is advice columnist 
for LexisNexis NZ’s Learn Law life platform and hosts 
The New Lawyer podcast which can be found at 
 thenewlawyer.co.nz. 
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Female lawyers are greatly 
under-represented in appear-
ances before the Court of Appeal 
and Supreme Court, according to 
research carried out by the New 
Zealand Bar Association with 
funding from the New Zealand Law 
Foundation.

In spite of there being an equal 
number of female and male law-
yers practising in New Zealand, 
the research, covering a six-year 
period, showed women barristers or 
solicitors made up about 25% of lead 
counsel appearances before both the 
Court of Appeal and Supreme Court. 
The overall figure drops to around 
15% female representation when the 
Crown Law Office is excluded from 
the data.

The research is the first reliable 
and comprehensive data show-
ing the gender ratio of counsel 
appearing before New Zealand’s 
two highest courts. Data was drawn 
from judgments issued between 
2012 and 2017. Each year there were 
around 400 cases involving an oral 
hearing in the Court of Appeal and 
around 100 delivered judgments in 
the Supreme Court.

“The proportion of women 
appearing as lead counsel in the 
Court of Appeal has seen no dis-
cernible trend of improvement in 
the six years for which data has 
been collected. This is true across 
civil and criminal cases and where 
Crown Law is excluded,” the report 
says.

The report’s co-authors, New 
Zealand Bar Association Council 

Research shows  
significant disparity in 
higher court appearances

members Jenny Cooper QC and Gretta Schumacher, say 
although they expected to find disparity, the results 
were worse than they had anticipated.

“The most shocking aspect is the absence of any 
material improvement over the six years that the 
study covers,” says Jenny Cooper. “This demonstrates 
the fallacy of the argument that it is just a matter of 
time and gender inequality will take care of itself. 
Active measures are needed to overcome entrenched 
attitudes that deprive women of opportunities to prove 
themselves as advocates.”

The data on Queen’s Counsel shows that only around 
9% (10.3% for Court of Appeal and 8.27% for Supreme 
Court) of appearances by QCs are by women. Overall, 
of 119 QCs in practice, 23 (19.3%) are women.

The research authors say the role of the Crown Law 
Office in providing a greater level of gender equity in 
counsel appearing on its behalf (as compared to the 
overall legal profession), is notable and warrants further 
understanding. Crown Law adopted the New Zealand Bar 
Association’s Gender Equitable Briefing Policy in 2009, 
and adopted the joint New Zealand Bar Association and 
New Zealand Law Society Gender Equitable Engagement 
and Instruction Policy on its launch in 2017.

Junior counsel
Junior counsel figures show a higher level of representa-
tion of women. The average proportion of female junior 
counsel over the entire period is 46.7% in the Court of 
Appeal and 38.6% in the Supreme Court. The proportions 
are similar across both criminal and civil cases, and 
where Crown Law is excluded from the figures.

“Even though appearance as a junior is the most 
favourable category for women in New Zealand’s 
Court of Appeal and Supreme Court, the report authors 
considered that the configuration of male and female 
seniors and juniors was also important to consider,” 
the authors say.

“For example, as is demonstrated in the data break-
down, men still appear as juniors to male QCs more 
frequently than women do, across every year. Conversely, 
there are very few women who junior for women, and 
even fewer women who are lead counsel to junior men.”

With women 
now making 
up over half 
the legal 
profession, 
the fact that 
they made up 
just 25% of 
lead counsel 
appearances 
there must be 
addressed.
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Women as proportion of lead counsel 
in Court of Appeal, 2012 to 2017

All appellant lead counsel
17.1%

All respondent lead counsel

All appellant lead counsel without Crown Law

All respondent lead counsel without Crown Law

Civil appeal appellant lead counsel

Civil appeal respondent lead counsel

Criminal appeal appellant lead counsel

Criminal appeal respondent lead counsel

35.5%

16.3%

17.5%

12.8%

22.3%

19.8%

47.8%

Women as proportion of lead counsel 
in Supreme Court, 2012 to 2017

All appellant lead counsel

All respondent lead counsel

All appellant lead counsel without Crown Law

All respondent lead counsel without Crown Law

Civil appeal appellant lead counsel

Civil appeal respondent lead counsel

Criminal appeal appellant lead counsel

Criminal appeal respondent lead counsel

11.4%

32.8%

11.4%

15.3%

7.8%

25.5%

17.3%

46.2%

Call to action
New Zealand Law Society President 
Kathryn Beck says the research 
results are a call to action.

“The message is very clear. Over 
the last six years there has been little 
change in what is an unacceptable 
low proportion of women appearing 
as counsel in the Court of Appeal 
and Supreme Court. With women 
now making up over half the legal 
profession, the fact that they made 
up just 25% of lead counsel appear-
ances there must be addressed,” she 
says.

“The legal profession now needs 
to take proactive action to ensure 
advancement in the proportion 
of women appearing in lead 
roles in our courts. We have the 
framework in place with the joint 
NZBA/New Zealand Law Society 
Gender Equitable Engagement and 
Instruction Policy. This sets a start-
ing point, but our overall objective 
must be equality.

“The Court of Appeal made 
a good start on 1 March when 
Justice Stephen Kós announced 
its resolution to encourage greater 
participation of junior counsel in 
advocacy before it. Initiatives like 
this will help open the door to more 
appearances by women.

“However, more work is needed 
to address the disparity and close 
the gap so that women have an 
equal opportunity to appear. Law 
firms, corporate clients and cor-
porate counsel can all play a part. 
As with all things in this area, it is 
down to each individual taking per-
sonal responsibility for change.” ▪

Grant Allan LLB
Mediator (Resolution Institute - Advanced Mediator Panel)

grantallan.co.nz

· Over 500 lawyer referred mediations
· No charge for travel costs or time to mediations anywhere in NZ
· For referees contact any of the 75+ lawyers listed on website

 0800 400 411   grant_allan@xtra.co.nz

The court of 
Appeal made 
a good start 
on 1 March 
when Justice 
Stephen Kós 
announced 
its resolution 
to encourage 
greater 
participation 
of junior 
counsel in 
advocacy 
before it.
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Portia (formerly Ebborn Law) Principal Lawyer 
Erin Ebborn is pictured with Governor-General Dame 
Patsy Reddy after receiving a White Camelia award.

The awards celebrate organisational commitment 
to the Women’s Empowerment Principles (WEPs), a 
UN Women and UN Global Compact initiative which 
encourages gender equality in the workplace.

New Zealand WEPS committee chair Vicky Mee says 
they were impressed by Portia’s incorporation of the 
WEPs principles into their business practice, and their 
valuable work in the community to promote gender 
equality.

In her acceptance speech, Ms Ebborn said the firm’s 
new Portia brand draws heavily upon Shakespeare’s 
character in The Merchant of Venice: a young, passionate 
and intelligent lady who must disguise herself as a man 
to enter a courtroom and prevent a terrible tragedy.

The new name is also a nod to the ‘urgent portals’ 
installed in a number of Women’s Refuges around the 
country. This enables lawyers to deliver a crisis service 
into parts of the country that struggle with legal aid 
provision. The video-enabled system means that women 
who have experienced family violence can remain in 
the safety and comfort of the refuge, and it significantly 
frees-up the time of refuge staff.

Portia has undertaken 152 domestic violence matters 
so far this year, an average of one per working day. The 
system provides a 15-minute turnaround to the refuge 
when they ask for an urgent appointment, with the 
aim of having the protection order application made 
within 48 hours.

“We have signed the UNWEPs charter and have 
proudly published this fact on our website. We also 
talk about our involvement in WEPs often at public 
meetings, training and when we interview new staff,” 
Ms Ebborn says.

“We have adopted a workplace culture and ethic that 
attempts to address areas that traditionally create a 
power imbalance. These include how we hire, hours 
and days of work, place of work and career pathways.

“We provide professional supervision – where a staff 
member meets with a counsellor or clinical psychologist 
to debrief on a regular basis, to help manage stress – 
not only to our lawyers but to all staff members, in 
recognition that we all share the emotional impact of 
working with traumatic situations.”

White Camelia 
award for Portia

For several years the firm has had a formal policy 
of zero tolerance towards gender-based violence and 
harassment, sexual harassment and workplace bullying. 
All staff must sign a code of conduct, which specifi-
cally addresses these issues. It also binds the CEO to a 
commitment that the code will be upheld. Training is 
provided to every staff member when they start around 
their ability to speak up and to feel confident to deal 
with any negativity – especially any passive-aggressive 
behaviour (which can often be the seed for bullying or 
harassment).

Staff can speak to any of the management team if they 
have concerns, and have the option to seek external 
advice through professional supervision. When a new 
staff member starts work, on the first day, they have 
morning tea, lunch and afternoon tea each with three 

other staff members of differing 
roles and experience so they can 
get a ‘feel’ for the culture of the 
organisation. Ms Ebborn says this 
encourages openness and trust in 
communication and shows man-
agement is not afraid for people to 
speak truth to power.

Other programmes, not specifi-
cally targeted at women, assist in 
empowering women in the work-
place. This includes the adoption of 
the Practising Well programme of 
the New Zealand Law Society at a 
strategic level. Portia has a health 
and wellbeing champion who 
reports directly to the management 
team, and the principal lawyer is 
the wellbeing sponsor at senior 
management level. ▪

Portia has 
undertaken 
152 domestic 
violence matters 
so far this year, 
an average of 
one per working 
day. The system 
provides a 
15-minute 
turnaround to the 
refuge when they 
ask for an urgent 
appointment.
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The Otago Women Lawyers’ 
Society (OWLS) has long worked to 
promote gender diversity, leadership 
and equity across the profession. 
The more recently highlighted 
issues relating to bullying, sexual 
harassment and negative workplace 
environments are not new to us.

This year, in response to the 
New Zealand Law Society’s Legal 
Workplace Environment Survey, 
we undertook to present our 
members with positive and prac-
tical tools to enable them to effect 
change within their workplace. 
Our Working Wellness Series took 
a holistic approach to the issues, 
recognising that a whole person 
response is required to counter 
the effects of stress, bullying and 
the other negative features of our 
professional lives.

The responsibility to lead culture 
change should never rest on those 
who are negatively affected by that 
culture. However, developing strong 
personal resilience can be a crucial 
protective factor. With resilience we 
are better able to guard against the 
external workplace stressors imposed 
upon us, whatever they might be.

Three workshops
We were pleased to host three 

OWLS continues 
promoting gender 
diversity, leadership 
and equity across 
the profession
BY VAL 

FARROW

workshops over July and August which considered 
resilience from different but interconnected perspectives.

Tracey Loughran of Flourish Naturopathy spoke on 
managing stress through nutritional health and well-
being. Lawyers often struggle to prioritise personal 
wellness. Tracey reminded us of the physical influence 
of stress on our brains and our bodies. She provided 
us with some simple strategies to promote health and 
consequentially strengthen resilience.

clinical psychologist and efficiency expert, Nicola 
brown, presented an interactive workshop combatting 
overwhelm in the workplace, by showing us how to build 
resilience and improving efficiency by recognising the 
personal and organisational obstacles that create stress.

Ms Brown encouraged us to identify and understand 
those obstacles, to utilise clear and assertive communi-
cation to implement change, and to prioritise personal 
wellbeing, which inevitably feeds into productivity and 
vice versa.

bell Murphy from the Women’s Self Defence Network 
– Wāhine Toā, presented our final workshop addressing 
bullying and sexual harassment issues specifically.

With a focus on positive verbal assertiveness and 
a few simple but very effective physical self-defence 
responses, Ms Murphy provided us with strategies to 

employ against unwanted verbal 
and non-verbal communications 
relevant to our legal workplace 
environments.

The Legal Workplace Environment 
Survey had three clearly defined 
objectives:
• To provide a measure of general 

workplace wellbeing in the legal 
workplace;

• To establish the prevalence and 
characteristics of sexual harass-
ment in the legal workplace;

• To establish the prevalence and 
characteristics of bullying in the 
legal workplace.

We all know that the results reflect 
poorly on our profession and serious 
systemic change is required if we are 
to lift ourselves out of this collective 
state of crisis. Change must occur 
at all levels.

Small, positive interventions can 
be powerful mechanisms to effect 
change. Our hope is that by utilising 
some effective personal strategies 
around health, wellbeing and resil-
ience, we can not only act protectively 
but also influence that change. ▪

V a l  F a r r o w     v a l @
polsonmcmillan.co.nz is an 
Associate at Polson McMillan 
in Dunedin. She also sits on the 
OWLS’s CPD sub-committee.
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“Joining the Judiciary” featured bar-
rister Anita Killeen in conversation with 
Court of Appeal Justice Helen Winkelmann, 
High Court Justice Patricia Courtney and 
Chief District Court Judge Jan-Marie 
Doogue. The evening was hosted by DLA 
Piper. The permission of the participants 
and AWLA to share some of their insights 
is greatly appreciated.

Entry requirements
We have 245 permanent judges and over 
13,000 lawyers. To become a judge it is 
necessary to have held a New Zealand 
practising certificate as a barrister or bar-
rister and solicitor for at least seven years. 
There are some other requirements and 
caveats, but the available pool is defined 
by New Zealand’s lawyers in practice. For 
appointments to the Supreme Court, Court 
of Appeal and High Court, the Governor-
General is advised by the Attorney-General 
who, by convention, receives advice from 
the Chief Justice and the Solicitor-General. 
For appointments to the District Court, 
the Governor-General is advised by the 
Attorney-General after a panel interview. 
The panel includes the Chief District Court 
Judge and a representative of the Secretary 
for Justice.

Although making up over half New 
Zealand’s lawyers, women comprise just 
one-third of the judiciary. There is little 
information on the ethnicity of judges, 

Joining the judiciary
The thoughts of three of our 
leading women judges

BY GEOFF 
ADLAM

but the 2013 census showed 93% of judges stating they were 
of European ethnicity and 11% of Māori ethnicity. Chief Judge 
Doogue was just the 17th woman appointed to the judiciary while 
Justices Winkelmann and Courtney were among the first women 
appointed to the High Court. Their experiences and observations 
showed many of the changes that are happening on the road to 
a more diverse judiciary and legal profession.

The participating judges
As part of her introduction, Anita Killeen gave information on the 
number of children each of the judges had and their ages when 
their mother was appointed to the bench.

Justice Winkelmann was appointed to the High Court 14 years 
ago in 2004, 19 years after her admission as a barrister and solicitor. 
When appointed she had children aged 15, 12 and two five-year-old 
twins. On 1 February 2010 she was appointed Chief High Court 
Judge, and she joined the Court of Appeal from 1 June 2015.

Although making 
up over half New 
Zealand’s lawyers, 
women comprise 
just one-third 
of the judiciary. 
...the 2013 
census showed 
93% of judges 
stating they 
were of European 
ethnicity and 11% 
of Māori ethnicity.

What skills, experience and qualities are needed to become a member of New Zealand’s judiciary? 
What’s it like being a judge? How do the women in our judiciary balance being mothers? At a recent 
event organised by the Auckland Women Lawyers Association, three women who are long-serving 
members of the judiciary shared their experiences.

Justice Courtney was appointed to 
the High Court 14 years ago in 2004. This 
was 21 years after her admission. When 
appointed she had children aged 7 and 2. 
Justice Courtney has the second-longest 
tenure on the High Court bench after the 
Chief High Court Judge, Justice Venning.

Chief Judge Doogue was appointed to 
the District Court bench 24 years ago in 
1994. She had been admitted as a barris-
ter and solicitor 14 years before. On her 
appointment she had twin daughters who 
were aged three. Initially appointed to the 
Family Court, Chief Judge Doogue’s tenure 
was extended to the criminal jurisdiction 
with a jury warrant in 2007. She was 
appointed Chief District Court Judge in 
September 2011.
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What are the skills required 
to join the judiciary?

chief Judge Doogue: The District Court is 
a very very busy court. It is a very highly 
transactional environment, so you have to 
be extremely nimble. As we have devel-
oped in our appointment process and our 
interviews we now have a tangata whenua 
Judge on the appointment panel to ensure 
that you have reasonable understanding 
of tikanga, and also we require that you 
have accurate pronunciation of Te Reo. 
It goes without saying that there is great 
over-representation in the family and 
criminal jurisdiction of Māori and Pasifika 
and depressingly other immigrant groups 
and so we see that as being an absolute 
requirement that we are not only repre-
sentative of our community but that we 
are sympathetic to our community.

A final quality, which has been identified 
internationally as a requirement for good 
judging, is an empathetic personality and 
a humble personality. In the District Court 
you are dealing largely with impoverished 
disadvantaged individuals and you need 
to be able to respect and emphasise with 
that sector in the community.

Justice Winkelmann: Intellect is a given. 
You have to earn respect and standing 
in society not through your intellect but 
through your behaviour as a judge. And you 
do that through demonstrating humility. 
I think humility is incredibly important 
because we wield a great deal of power 
and it’s easy to lose sight of the impact 
of that power. You have to have a service 
mentality because this is not an easy job. 
As our Chief Justice says, it’s not a prize, it’s 
something you need to want to do because 
you want to contribute to your society, not 
to your own self-importance.

Integrity is an absolute given. You must 
maintain your reputation within the pro-
fession for always dealing in an honest 
manner with other professionals. I think 
that we look for people who have been 
brave and strong in the profession – you 
don’t really suit yourself for appointment 
to the courts unless you show that you do 
have courage and in your representation 
of your clients in the work you do you are 
brave enough to stand up in the court and 
advance your client’s cause. Sometimes 
even in the face of maybe a weak cause, 
you may be facing judicial disapproval for ▴ Court of Appeal Justice Helen Winkelmann

▴ High Court Justice Patricia Courtney

▴ Chief District Court Judge Jan-Marie Doogue
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the arguments you are making. You may be 
facing a counsel who is many years more 
experienced, who’s really wiping the floor 
with you. But you actually have to be a 
person who is brave enough to do that and 
then go back in court the next day and do it 
again and do it better. You have to be brave 
enough and also have imagination enough 
to see the arguments that need to be made 
that can advance your client’s cause.

What the Chief Judge said about empa-
thy is so important. You have to be a decent 
human being and you have to be empa-
thetic and interested in the lives of others. 
In our increasingly diverse society you 
have to be really interested in your society 
to keep across what the issues are, to stay 
as connected as you can to do it because 
we need more diversity in our judiciary. We 
can’t get enough different kinds of people. 
You don’t need just diversity. We sit here 
as women but we have to bring far more 
to the bench than the particular path you 
have walked in life. We have to bring our 
understanding of others. I always say to 
people who want to be judges, start reading 
more literature because books give you an 
opportunity to see a thousand lives and 
also pay attention to what is happening in 
our society. Don’t sit in your comfortable 
office, get out and meet people. Try and do 
different kinds of work, not just work at the 
top end of town. Sure you might be a top 
end of the town lawyer but most law firms 
will support you doing a mixture of work 
as well because when you do that extra 
work you actually become better lawyers, 
because if you become a judge you’re not 
just going to work in one small area, you’re 
going to have to have an understanding of 
the principles that run through the law, 
through the different areas.

Justice courtney: In the High Court you 
need to be able to absorb a lot of written 
information and to write well because 
this is our daily grind; we produce a lot of 
written work and it has to be good quality 
work.

Attributes I think are important as well 
as those which have been mentioned are 
patience, restraint, intellectual curiosity 
about the law and about people. Most High 
Court judges come from a relatively narrow 
background. You come from a commercial 
litigation background and yet you arrive 
and you are suddenly doing everything, 
you’re sitting on Family Court appeals and 

tax and a lot of crime and you need to be 
genuinely interested and curious about 
how the legal system works and about 
how the law works and how it should be 
developing; how it can develop. You really 
need to have the desire and the patience 
to unpick the problem and find the legal 
answer that reflects all the myriad factors 
that go into that, and they’re not just legal 
factors. And you’ve got to be prepared to 
work incredibly hard. The truth is this is 
a tremendous job that never really ends; 
it’s true that in the law the reward for hard 
work is more hard work.

Aside from formally applying, 
how do you get known and 
identified as a potential 
judge in the future, especially 
if you’re not in court often 
or not in court at all?

Justice courtney: If you are not in court 
very often, it’s pretty hard to get known 
by the judges. That’s just the reality of it. 
The best thing you can do is do the work 
you enjoy, do the best you can at it and 
shine in the area that you find yourself 
interested in, and eventually you will get 

The best thing 
you can do is 
do the work 
you enjoy, do 
the best you 
can at it and 
shine in the 
area that you 
find yourself 
interested 
in, and 
eventually 
you will get 
known.
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known. I don’t think the Attorney-General 
and Chief Justice take such a narrow view 
these days that they are only looking at 
litigators.

Justice Winkelmann: If you’re a judge 
you’re a leader and it’s about fitting your-
self for a leadership role. And how you do 
that is not about money or you building 
yourself a fabulous CV. It has to be about 
doing a fantastic job for your clients, but 
also committing to the profession, giving 
service to the profession by committing 
to doing work, CLE, supporting the var-
ious pro bono initiatives that are going 
on, supporting your fellow professionals 
through organisations. I also think you 
need to show a true interest in the law 
by going to seminars to understand the 
context of the area in which you work. 
Those are the kind of things that you do 
to fit yourself for the role.

But I come back to the thing that I said at 
the beginning, which is the most important 
thing that you can do is show that you 
are a brave and committed professional 
who will do the right thing in difficult 
circumstances. A lawyer who will stand 
up and make the hard argument in difficult 

circumstances. Or who, if a commercial lawyer, will say no to a 
client who wants to bend or break the law – even though it means 
perhaps losing a client.

chief Judge Doogue: If you want to be a judge you have to have 
aspiration. I’ve just done a survey of all the women judges on my 
bench which asked how they got to be judges. 46% said they had 
never received any strategic support along the way. They had all 
experienced obstacles of discrimination, gender, culture and they 
said that the most significant barrier was that they didn’t want 
to put themselves above the parapet. I quite like that because 
that probably means that they’re very humble, but men do put 
themselves above the parapet. And 39% said the greatest issue 
or impediment was the lack of information on what the role of 
the judge is. If you don’t know what the role of the judge is, that’s 
going to impede you from applying for appointment

If you don’t regularly appear in District or Family Court I would 
suggest you just go and observe. And, with permission you can 
observe in the Family Court and of course you can come as of 
right in the District Court. Just come and have a look at it and 
observe what judges are doing. Approach judges and ask them 
personally what you should be doing if you wish to be considered.

Justice courtney: I was incredibly lucky that I had some fantastic 
mentors and partners to encourage me. They went out of their 
way to take me as junior, to say you can lead that case. I would 
not be where I am if it was not for their encouragement and 
support. If I could pinpoint one thing for me, it was the role of the 
mentor. If you have someone ahead of you in the profession who 
is prepared to put themselves out, encourage you and encourage 
clients to trust you and engage you, to put you into court instead 
of them; that is priceless. It’s good to have aspirations, you’ve got 
to be careful not to plan too much – the most critical thing is to 
make the most of the professional career that you have in front of 
you, make the most of the opportunities that come along – they 
won’t necessarily be the ones that you were expecting and they 
may not be the ones you were looking for, but if an opportunity 
presents itself, take it and do the best you can with it.

What has your experience been at joining 
the judiciary at a relatively young age while 
having a young family? What are the challenges 
and how have you found juggling them?

chief Judge Doogue: It was in my personal life that I had the 
greater challenges because when you come to work you can get 
into professional mode and to a certain extent control your day. I 
was able to cope with having children at school to the extent that 
we got a 12-month diary of their significant events. As a District 
Court Judge you have to plan your life 5 months in advance. I 
was always able to say I will be at a school camp or at sport on 
a Saturday, and of course you’re able to take your holidays at the 
same time as the school holidays. All that is manageable, but 
you layer on top of that the extracurricular activities that your 
children have, and there are the things that just pop up. Your life 
is highly controlled.

Justice Winkelmann: Because you become organised and you are 
very focused with being a good judge and a good mum you do get 
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there, but it is at considerable personal cost. 
There’s not a lot of lazing around time, you 
have to have high energy. It’s not an easy 
thing to do and you have to believe that 
you are doing something that’s important. 
It’s not about you having a fantastic and 
glamorous life, it really is about doing quite 
serious public service, but I believe you can 
manage it, and you’ve got three women up 
here who are showing you can do it.

Justice courtney: Long-term you can do 
it and the kids are amazingly supportive 
when they see you doing something that 
is worthwhile. It does require sacrifice, it 
requires incredible organisation and you 
have to be prepared to be tired a lot of 
the time. When we three became judges 
a lot of the judges around us all had an 
incredibly different life organisation – they 
were men with grandchildren the same 
ages as my children. We could talk about 
kids at morning tea, but they were a dif-
ferent generation.

The judiciary is changing now – there 
is a greater mix of parenting, family rela-
tionships and circumstances. I think that 
will increase and I think the job will shift 
a little bit to meet these changes. We need 
to make the jobs fit the people who will 
be coming into them.

Access to justice

Justice Winkelmann: To me, the big issue 
facing our judiciary and our profession is 
how we can enable people who have really 
pressing legal issues and needs to bring 
them to the court and to have them legally 
represented, or represented adequately if 
the legal profession won’t step up, so that 
the huge unmet legal need is addressed.

The profession is pricing itself out of 
most of the legal market. We know that 
most of the legal market is not being served 
by the legal profession at this point in time. 
We know that there are not enough civil 
legal aid lawyers providing civil legal aid; 
that’s a really significant issue. There are 
areas that have pretty significant legal need 
and there are just no lawyers working in 
those areas – like accident compensation, 
social welfare and housing. There are 
issues around the legal profession, there 
are issues around costs, court fees, there 
are issues about our procedures, and what 
we can do to make matters move more 
quickly through our courts, and perhaps 

we need to look at more flexibility at the lower end. We have the 
Disputes Tribunal, but perhaps we need to look at other models 
at the lower end. I think it’s an issue in which the profession has 
such a vital interest and should be engaging.

chief Judge Doogue: One of the emerging dynamics which is an 
access to justice issue is the number of people appearing before 
courts with mental health issues. There is an emerging need for 
judges to use the communications assistance provisions of the 
Evidence Act because of the problems. In the District Court we 
are having to change the skill sets and responses of the judges 
with respect to the social justice issues.

What are the time pressures of being a judge 
– Can you be a judge and also have a life?

Justice courtney: This is a job that really soaks up as much time, 
energy and thought as you can give it. You have to come to this 
job knowing it is something that is bigger than you and it will 
always take whatever you can give it. There is not a lot of time for 
sports and hobbies. It’s an incredibly worthwhile job but don’t 
have any illusions about it.

Justice Winkelmann: There are some things 
I just can’t live without, so the job just has 
to make way for them: a huge Sunday night 
dinner at our house, which is a riot; I can’t 
live without being able to read a couple of 
hours a day – at night. And exercise, which 
I need to do in a group situation to stop 
my mind going back to my last judgment. 
I do all these different things.

There can be huge pressure on you. It’s 
not a job you take on because it’s glam-
orous or you believe you’ll get status; it’s 
a job you take on because you believe in 
the importance of the work we do. We 
have a public service mindset, but it is an 
incredibly incredibly fulfilling job.

chief Judge Doogue: The District Court is 
absolutely relentless so I wouldn’t have any 
rosy-hued glasses about being a District 
Court Judge. It is so much harder in the 
District Court than it ever was when I 
arrived [24 years ago]. You had some 
breathing time and thinking time, now 
it’s just do, do, do. As Chief Judge I’ve 
brought in as many measures as I can 
to try and stem that flow, but Judges are 
generally very good people and they can 
take on more than they reasonably should 
sometimes as a response to the pressures.

We do have reasonable amounts of leave 
and sabbatical, but the judges need it to 
refresh and stay sane. It’s relentless, it’s 
unglamorous but an incredibly fulfilling 
profession. ▪

It does require 
sacrifice, it 
requires incredible 
organisation and 
you have to be 
prepared to be 
tired a lot of the 
time. When we 
three became 
judges a lot of the 
judges around us all 
had an incredibly 
different life 
organisation – they 
were men with 
grandchildren the 
same ages as my 
children. 
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What does a judge do at the end of a 
long career in law? Increasingly, judges 
are not retiring and are taking on what 
many refer to as third careers, as barristers, 
arbitrators and mediators.

But what motivates a judge to return to 
law, particularly after reaching what many 
would consider the pinnacle of a judicial 
career? Could it be that being in the law 
actually is a job for life?

One such returnee is Graeme Colgan who 
has over 40 years’ experience in employ-
ment law. He retired from judicial office in 
2017 after 28 years on the bench, of which 
the last 12 were as Chief Employment Court 
Judge.

“A lot of people from my generation feel 
that sudden and complete retirement isn’t 
attractive. I love the law and I’m fascinated 
with the area of law in which I’ve special-
ised and I want to keep up my interest 
in it by assisting others and that’s why I 
decided to practise as a barrister,” he says.

Giving the courtroom a miss
You won’t see Graeme Colgan at the bar. As 
a former judge, Mr Colgan acknowledges 
a convention of not appearing as counsel 
in courts or tribunals. It’s a convention 
that supposedly all judges of the Court of 
Appeal, High Court and Supreme Court 
voluntarily agree to.

“The reason for that is it might be per-
ceived that a former judge would bring an 
unfair advantage to the opponent because 
you’ve been behind the bench and you 
probably know the person who is sitting 
behind the bench, and in my particular 
case, I’d almost certainly have known the 
sitting judge. The perception of fairness 
and objectivity in court hearings is very 
important.

Once were judges
Life in the law after ‘the Bench’

BY NICK 
BUTCHER

“I could understand the position of a liti-
gant and turning up to a court hearing and 
then finding out the lawyer on the other 
side was a former judge and a colleague of 
the person on the bench,” he says.

Mr Colgan mostly works as a mediator or 
arbitrator, an independent investigator or 
as a barrister providing opinions or other 
work such as drafting pleadings.

He isn’t back in the law just to earn a 
living. He is also involved in pro bono work 
for Auckland Community Law Centre.

“They’re doing really innovative work 
in helping out litigants with employment 
cases. I’ve also been doing some mentoring 
for other employment lawyers who per-
haps need a sounding board to discuss a 
difficult ethical question. I’ve been taking 
calls in that area from around the country 
and I enjoy doing that. It's professional 

pro-bono and something that retired judges can do well,” he says.
Mr Colgan was appointed as a judge at the relatively young age 

of 35, so there’s a freshness about practising law again.
“You’re looking at things from a very different point of view 

compared to when you’re behind the bench. You’re looking at 
what is the best way to get the best outcome for your client with 
the least expense and delay,” he says.

With employment disputes, he says, pragmatic ways of settling 
must be considered because, except in rare cases, litigation is 
generally uneconomic.

Employment law is all about the people you’re dealing with, 
Mr Colgan says.

“It’s human interest law. It’s getting an insight into people’s 
working lives. It deals with very important relationships that we 
have in life, economically, socially and financially and we often 
define ourselves by what we do.”

Graeme Colgan hasn’t put a timeline on practising law, and says 
he’ll continue to be involved on a flexible basis.

Rodney Hansen QC: 70 feels like the new 60
Rodney Hansen QC was admitted in 1969 but after almost 50 
years practising law, he wasn’t ready to retire at 70 after 14 years 
as a High Court judge.

but what 
motivates 
a judge to 
return to law, 
particularly 
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what many 
would consider 
the pinnacle 
of a judicial 
career? could 
it be that 
being in the 
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a job for life?
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Returning to law after many years 
behind the bench was not a move that he 
viewed as ‘going back.’ He felt as though 
he was beginning a new career.

Since 2014 he has been a barrister sole at 
Shortland Chambers in Auckland. They’re 
a familiar four walls as he was also based 
there prior to his appointment as a judge.

“It did make the transition easier. It 
felt right even in a very different capacity 
to how it was when I left. I particularly 
liked my time as a barrister and to re-join 
the profession was really attractive and 
appealing. Life as a judge is quite an iso-
lated and sometimes solitary existence. 
Sometimes you feel as though you are 
working in a monastery or a very clois-
tered environment where you cease to have 
those relaxed day-to-day interactions with 
colleagues other than with other judges 
and court staff,” he says.

But Mr Hansen says that’s the reality of 
being a judge.

“I’m not lamenting that but it is a fact 
and you accept that. One of the aspects 
I’ve enjoyed so much since going back into 
practice is the daily interaction with other 
members of the profession that you simply 
don’t have as a judge.”

The little things are 
the big changes
Auckland’s Shortland Street could easily be 
called Law Firm Street because it is dotted 
with them, and rubbing shoulders with 
familiar characters and players in the law 
is important.

As Mr Hansen explains, it’s the inter-
action, the little things such as being able 
to walk and talk along the street that he 
enjoys.

“Seeing old friends and being able to 
have coffee and lunch with them has been 
a real pleasure. Some people do reach 70, 
and it’s not just lawyers but any occupa-
tion, and they feel like they’ve had enough. 
I didn’t feel that way and that might be a 
function partly of being blessed with rea-
sonably good health. I just didn’t feel like 
going home and putting on my slippers.”

In a sense it’s been like embarking on 
a new career.

“It’s new and stimulating and there’s 

the challenge of developing a practice. I 
gave myself one year and I’ve continued 
to enjoy it. Sometimes I have the problem 
of being too busy. Sole legal practice is like 
that though. It doesn’t proceed evenly and 
you do hit bumps on the road,” he says.

There are periods when he says he 
doesn’t feel in complete control of a lot of 
things happening at once, but he knows 
the stakes and it’s just part of the territory 
that goes with the job.

“You find yourself having to work really 
hard to keep up. But that’s the essence of 
practice as a sole practitioner because you 
don’t have people that you can delegate 
work to iron out the bumps,” he says.

And like Graeme Colgan, you won’t see 
Rodney Hansen QC in a courtroom now 
because of the convention. However, he 
does sit in the Court of Appeal in Tonga, 
Kiribati, Samoa and the Pitcairn Islands – 
which sits in Auckland several times a year.

“Virtually no former judges would ever 
appear in a courtroom as counsel. There’s 
only ever been two that did,” he says.

Those judges were the late Nigel Wilson 
QC who appeared a few times as counsel 
after his retirement from the bench and 
the former Justice David Williams, better 

Judges, whether 
permanent or 
acting, cannot 
practise as 
lawyers while 
they’re judges, 
according to 
section 144 of the 
Senior courts Act 
2016 and section 
17 of the District 
court Act 2016. 
There is nothing 
about what 
former judges 
can or cannot do.
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known now as Sir David Williams QC.

The controversial decision 
of Justice Williams
Resigning as judge after just two years was 
a decision that caused controversy because 
it was out of the ordinary, as most people 
in the judiciary believed and understood 
that being appointed a judge was a position 
to hold until formal retirement.

The judge, Justice David Williams, was 
appointed in 1992 to the High Court but 
resigned in 1994. LawTalk reported in edi-
tion 408 on Justice Williams’ notification 
to the Attorney-General, Paul East:

“Justice Williams has told me that after 
serving two years as a judge he had reached 
the conclusion that he was not suited to 
judicial work and had made a mistake in 
accepting the appointment. In due course 
he intends to resume practice at the bar 
and has expressed the hope that he might 
also be able to make some contribution to 
the community in other ways, especially 
in the field of mediation and dispute 
resolution.

“Justice Williams’ decision was disap-
pointing on account of his calibre as a 
judge and the convention that acceptance 

of appointment as a judge was seen to be as a permanent career 
step for a lawyer. However, that convention should not be regarded 
as displaced in the present circumstances where, after a short 
time on the bench, the judge had reached the conclusion that 
acceptance of the appointment was a mistake in personal terms,” 
Mr East told LawTalk at the time.

Sir David Williams told LawTalk he elected to follow the 
Australian practice and not return to advocacy in the High Court 
for two years – being the length of time he had served on the 
bench. In Australia at the time (during the 1990s) there was no 
absolute prohibition on judges returning to practise in the courts 
where they had sat but there were time limits on when that return 
should take place. The general approach was that the judge should 
not return for a period of time equal to the time served on the 
bench. Sir David Williams therefore did not return to advocacy 
in the High Court of New Zealand until two years had elapsed.

One of the best arbitrators in the world
Whether or not you agree or disagree with his decision, it can’t 
be denied that Sir David Williams QC went on to chisel out a 
highly successful career. He is a barrister and arbitrator at Bankside 
Chambers, also on Shortland Street. Chambers Global 2014 listed Sir 
David as among the top 40 most in-demand arbitrators worldwide 
for public international law, and he is frequently appointed to 
arbitrations involving Treaty-based disputes.

Sir David sits part-time as the President of the Cook Islands 
Court of Appeal.

That is only a snapshot of his long career, but it does pose an 
obvious question to critics of his decision: Could Sir David have 
made this contribution to law if his resignation from the bench 
had not been accepted by the Government at the time?

Sir David’s resignation as a judge no doubt caused ripples within 
the judiciary, because, as mentioned, judges agree to a convention 
not to appear as counsel in a courtroom they essentially once 
commanded, and Sir David wanted to practise law again, which 
wasn’t part of the norm. He had resigned as a judge after a short 
time which also wasn’t part of the norm.

It is understood that the Chief Justice at the time, Sir Thomas 
Eichelbaum, had strong views on the convention, in that it should 
be observed at all costs.

What does the law say?
Judges, whether permanent or acting, cannot practise as lawyers 
while they’re judges, according to section 144 of the Senior Courts 
Act 2016 and section 17 of the District Court Act 2016. There is 
nothing about what former judges can or cannot do.

However, the Crown Law Judicial Protocol (2014) states, under 
‘Applicant’s declaration’:

“Prospective candidates who are selected for the shortlist are 
asked to complete a separate declaration intended to confirm that 
there are no matters in their background of a sort that might cause 
difficulties after appointment. They are asked to sign the decla-
ration and to undertake that if appointed, they will not resume 
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practice before the courts on retirement or 
earlier termination of their appointment.”

It has been said that this requirement 
may be anti-competitive or a restraint of 
trade.

Sir David Williams QC made a decision 
to resign as a judge because that style of 
work was not for him. Many people who 
undertake what people might view as 
regular or less sensational careers have 
done the same, so why shouldn’t a judge 
be able to reinvent themselves?

How other jurisdictions 
deal with it
The rules vary for judges wanting to return 
to practising law in overseas jurisdictions.

The Law Council of Australia says retired 
judges may return to the bar provided they 
still meet the requirements for practising 
in the relevant jurisdiction.

“Generally they are not permitted to 
practise in the court where they held their 
position for a period of five years to avoid 
conflict of interest issues,” it says.

In Canada, the Federation of Law 
Societies says a judge who returns to 
practice after retiring, resigning or being 
removed from the bench must not, for a 
period of three years – unless the governing 
body approves on the basis of exceptional 
circumstances – appear as a lawyer before 
the court of which the former judge was 
a member or before any courts of inferior 
jurisdiction to that court or before any 
administrative board or tribunal over 
which that court exercised an appellate 
or judicial review jurisdiction in any prov-
ince in which the judge exercised judicial 
functions.

The Law Society of England and Wales 
says regulations ban judges from returning 
to legal practice in the courts yet just under 
half of circuit judges and district judges 
say they would consider returning to legal 
practice if permitted. It’s an issue they’re 
giving some thought to.

“While we see the force in the arguments 
about lawyers not returning to practise 
before the very courts in which they 
have sat as judges, we do not think those 
arguments apply with such strong force 
to solicitors who might want to return 

to non-contentious commercial practice. The question for us is 
whether the bar to returning to practice is acting as a discour-
agement to commercial lawyers when they consider applying for 
judicial office, and if so, whether it might be appropriate to relax 
it,” the Law Society says.

In Ireland however, a retired judge is not permitted to appear 
as a barrister before any court of equal or lower jurisdiction of the 
one in which the judge sat. So, a retired circuit court judge may 
not appear before the District or circuit courts, but may argue 
before the High Court, the Court of Appeal or the Supreme Court. 
Technically, the rule does not appear to cover solicitors, as the 
rule predates solicitor-judges.

However, as a case in 2016 highlights, that rule can be challenged 
and was successfully done so by a retired High Court Judge, Barry 
White. The Irish Times reported that despite the 71-year-old Mr 
White being on a €78,000 annual pension, he successfully argued 
that he needs to work because, as a father of four, that money 
was not ‘adequate’ for his family’s needs. He argued that he was 
being unlawfully prevented from earning by the decisions of the 
Bar Council and Minister for Justice. While the claim of economic 
necessity wasn’t proven, the Irish Times reported that the judge 
found that the minister breached Mr White’s constitutional rights 
to work and earn a livelihood.

In Singapore, section 26 of the Legal Profession Act states that 
a solicitor cannot apply for a practising certificate if the solicitor 
has, for a period of three years or more, held office as a judge of 
the Supreme Court.

Given the differences in other comparable jurisdictions, is it 
time New Zealand reviewed the stance of the convention?

The ‘convention’ is much more 
than an understanding
Rodney Hansen QC says when he became a judge the convention 
that judges agreed to, where they would not appear as counsel in 
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a courtroom, was much more than an understanding.
He didn’t view it as a voluntary declaration.
“When I became a judge you were required to give an under-

taking that if you retired as a judge, you would not appear in 
court. That’s not an imposition in any way because going back to 
advocacy work would be turning the clock back, whereas this is 
about moving on. The only time I have been back in court aside 
from ceremonial occasions is sitting on the Court of Appeal in 
some of the Pacific Island nations,” he says.

Mr Hansen says the work he does in the Pacific is a refreshing 
diversion.

“I really enjoy it. I’d had enough of judging work as such but 
I do like going back to appellate work in a different jurisdiction. 
In an altruistic way, giving something to those communities, I’ve 
found it hard work but really rewarding. It’s two or three times a 
year for a week or two. It’s not so much a working holiday as we 
try to get our judgments out before we leave so it can be very busy.

“They’re hugely hospitable people and experiencing the culture 
is wonderful. I’m ashamed to say that, until I retired as a judge, 
I’d never been to Tonga and now I’ve been there about 10 times 
and in a small way I feel part of the community. I feel incredibly 
fortunate to have been able to have this new retirement career,” 
he says.

Appointed a judge when relatively 
young means retirement young
Paul Heath QC retired from being a High Court judge a few months 
ago. He is only 62 as he was appointed a judge at 46.

“I still feel like I have a lot of time ahead of me for a third career. 
I needed a new challenge and there were many things I could not 
do working on the bench. That work has become increasingly 
relentless. It’s also not an environment where you can get out 
and socialise in the context of the profession,” he says.

Now based at Bankside Chambers, Mr Heath says he hadn’t 
realised how prominent the coffee culture in the country’s biggest 
city was, until he was on the ‘beat’.

“In the past I practised in Hamilton. It’s interesting how the 
work can arrive by wandering up Shortland Street and talking 
with various people about different issues,” he says.

No time like the present
Mr Heath hit the ground running quickly after retiring from the 
bench.

“I received an instruction from the Tauranga City Council to 
write a report on the Bella Vista subdivision, so that got me started. 
I’m hoping to be primarily involved in arbitration. There’s also 
been a variety of other work such as peer reviewing for various 
proceedings by a range of law firms,” he says.

After many years of being addressed as ‘Your Honour’, being 
called your given name might also take some adjustment for some 
former judges, but not Paul Heath QC.

He says he never felt comfortable with the formal address outside 
the court environment.

“I’m trying to re-educate particularly the 
younger lawyers that my name is just Paul. 
But then, as it was pointed out to me, there 
are many people in the law profession who 
have only known me as the High Court 
judge I was for 16 years. They knew me as 
Justice Heath and seemed unaware that I 
was a human being with a life before that,” 
he says laughing.

The third career
Mr Heath also won’t be appearing as 
counsel in court.

“Never – there’s the convention that you 
don’t appear in court. I also go to great 
pains if I’m doing a peer review to ensure 
that my involvement is not to be disclosed 
to the court. It’s for the same reason in that 
I do not want the opposing party thinking 
I had an inappropriate ability to influence 
another judge. I can’t see it ever happening 
but it is a perception that an opposing party 
may justifiably have and it is something 
I make clear very early on when being 
instructed by a solicitor,” he says.

Mr Heath estimates that he made about 
2,000 decisions during his career on the 
bench
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Being able to regulate his own workflow is one of the great 
differences to his previous career, so if his hours of work are too 
long, he says it is generally his own fault.

“There’s been two or three days where I had personal matters 
to attend to and I was able to write a day out of my diary and 
deal with these things. In court, you’re scheduled for the year. 
Essentially in the High Court, if you wanted to take sabbatical 
leave, you had to give a year’s notice.”

In 2010, Mr Heath sat as a judge of the Court of Appeal in 
Vanuatu. He is no longer involved in that work but says he’d be 
interested if opportunities did arise.

That third career in law, as he calls it, also includes mentoring 
of young lawyers in chambers.

In July he attended the Judicial Colloquium in Myanmar where 
he worked with and assisted retired judges from Australia and 
Hong Kong. The conference focused on commercial law and insol-
vency issues. There were about 20 judges from Myanmar there to 
gain experience from Mr Heath and his colleagues.

“I’m very keen to help where I can. I’m also continuing with 
my work in Christchurch through Continuing Legal Education 
with the litigation skills course,” he says.

14 years on, Barry Paterson QC 
is still involved in law
“Some judges retire and are happy to not do any work. I wasn’t 
one of them,” says Mr Paterson.

Barry Paterson QC retired from being a High Court judge in 
2004. He too specialises in arbitrations and mediations but after 
14 years, he is beginning to wind his work down.

He notes that being involved in arbitrations and mediations 
does not require holding a practising certificate.

But why such a long career after retiring from the bench?
“My golf game has never been good enough to retire. It still 

isn’t,” he says.
Mr Paterson says he wasn’t prepared to give up work completely 

and his wife is still a full-time company director.
Along with arbitrations and mediations, he has also sat on the 

Courts of Appeal in the Cook Islands, Kiribati and Tuvalu. He has 
also been a chair on the board of various organisations.

“It took a while to build up a practice after being on the bench. 
I was pretty lucky though as within a year I was chairing the 
Sports Tribunal of New Zealand, the New Zealand Press Council 
and several others. I was working full-time but I certainly do not 
these days. There is much more time to myself,” he says.

Sir Ian Barker’s long career
Sir Ian Barker QC was admitted in 1958. He retired as a judge of 
the High Court in 1997.

“I’ve essentially had three careers, all of about 20 years each: 
barrister, judge and arbitrator/mediator,” he says, with the ‘third 
career’ being the least stressful.

“There’s less of the constant deadline pressure but in saying 
that, arbitrations, particularly international arbitrations, are 

incredibly complex factually and there’s 
a lot of hard work to do in making the 
awards and running the hearing because 
often people are not used to the way we 
operate things in courts here, or they 
operate under foreign legal systems. It’s 
quite a challenge at times.”

Sir Ian still sits on the Cook Islands Court 
of Appeal as a judge. He has sat on other 
appeal courts including those in Fiji, the 
Pitcairn Islands (held in Auckland), Samoa 
and Vanuatu.

“It’s very different being a judge in 
someone else’s country. You’re not a New 
Zealand judge and you’ve sworn to uphold 
the laws of another country.”

Over the years he has dealt with com-
mercial disputes including in construction 
and engineering, energy and utilities, 
insurance and reinsurance, oil and gas, 
intellectual property, banking and real 
property valuation.

Sir Ian puts his long career in law down 
to both luck and good health.

“Keeping your mind active is very good 
for your mental health and I’ve been very 
fortunate with my physical health. When 
you retire, you’ve got to find something 
to keep yourself occupied. I’ve managed 
to include plenty of travelling and other 
family events. There are a lot of advantages 
to being able to pick and choose work 
rather than have to head up to a criminal 
trial somewhere on a Monday morning.”

Arbitration or alternative dispute reso-
lution work has taken Sir Ian around the 
world and he once spent five weeks in 
Toronto working on a case.

“We actually stayed at Trump Tower … I 
see it has been renamed,” he says.

When he started out, Sir Ian says there 
were few mediators and gaining work 
wasn’t difficult.

“Nowadays there are so many people 
that call themselves mediators.”

Sir Ian was also Chancellor at the 
University of Auckland for most of the 
1990s. He says his university connections 
probably played a part in gaining work 
such as running various inquiries.

That included heading the inquiry into 
a controversial Holocaust thesis written 
by Joel Hayward. ▪
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The following summaries of six new 
projects funded by the Law Foundation 
illustrate the wide range of work that we 
make possible. They seek to clarify and 
improve law and procedure that will, 
among other things, help sexual violence 
victims and young Māori offenders nav-
igate the courts, explore the legal status 
of social enterprises, and protect people 
from having their audio-visual images 
manipulated.

Assessing the new 
specialist courts
Child witnesses in sexual violence cases 
often find court procedures bewildering 
and difficult to navigate. A new study 
will assess whether evidence-gathering 
from children at the two pilot specialist 
sexual violence courts in Auckland and 
Whangarei has been more effective than 
in the regular courts. A team led by psy-
chology Professor Fred Seymour, of the 
University of Auckland, will interview 
complainants and their caregivers about 
their experiences in the specialist pilot 
courts, then compare those with District 
Court trial transcripts.

The 18-month study, to start in 
November, will complement work by 

New projects show range 
of Foundation work
BY LYNDA 

HAGEN

University of Canterbury Law Professor Elisabeth McDonald on 
comparative experiences of “acquaintance rape” victims in the 
specialist and regular courts. Her 18-month study, due to finish 
in June, examines how the pilot courts ameliorate the traumatic 
experience of giving evidence in such cases – experiences which, 
after 40 years of legal and procedural change, still cause high 
levels of dissatisfaction among complainants.

Social enterprises – are they charities, 
companies or something else?
Social enterprises are businesses that deliver social or environmen-
tal benefit, sitting somewhere between charities and companies. 
Examples include Pomegranate Kitchen, which makes Middle 
Eastern food prepared by chefs with refugee backgrounds, and 
Little Yellow Bird, which makes ethically-sourced uniforms and 
clothes.

The Akina Foundation, which is helping build the social enter-
prise sector, has proposed a new “social purpose company” model, 
but the regulator, MBIE, believes the company structure is appro-
priate. In response, the Akina Foundation is researching whether 
social enterprises have been unduly affected by operating under 
the Companies Act and will recommend what changes could look 
like if needed. The project is due for completion early next year.

Bringing back “union default”
Under current law, workers joining an industry are not automat-
ically enrolled to a union – they must actively opt in. A Waikato 
University study led by Professor Mark Harcourt will look at 
whether reversing the position and enrolling workers into a union 
by default would work and be enforceable. The researchers will 
consult lawyers, judges and academics on the likely impact of 
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union default on membership, and they 
will survey public support for the idea, a 
return to the pre-Employment Contracts 
Act position. It is understood that the 
Government’s Fair Pay Working Group, 
headed by former Prime Minister Jim 
Bolger, is also considering this issue, so 
the research will provide timely input for 
Government policy.

Support for Rangatahi courts
The 15 Rangatahi Courts are part of the 
Youth Court and are marae-based and 
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One year on – changes 
to the delivery of 
legal aid services
By Sarah Turner

Legal aid
follow Māori cultural processes. 
They are designed to monitor the 
performance and completion of 
family group conference plans by 
young people who have admitted 
charges. The Henwood Trust’s 
research project will identify best 
practice to assist community-based 
providers to develop tikanga-based 
interventions that effectively address 
the underlying risks and needs of the 
young people, and create pathways 
to jobs or training. The research team, 
led by Jennifer George, will interview 
Rangatahi judges, psychologists, iwi 
representatives and NGOs.

Reconciling Treaty claims
Former  Minister  o f  Treaty 
Negotiations Christopher Finlayson 
QC is writing a book on Crown/
Māori relationships between 2008 
and 2017. It will cover themes in 
the settlement process including 
foreshore and seabed; rivers, lakes 
and other land; history and apology; 
financial and cultural redress; and 
post-settlement issues.

Countering image 
manipulation
New technology allows people’s 
audio-visual selves to be manip-
ulated in ever more challenging 
ways. One example is the reap-
pearance of actor Peter Cushing 
in the recent movie Star Wars: 
Rogue One, more than 20 years 
after his death. A research project, 
led by lawyer and legal researcher 
Tom Barraclough, will consider 
the social, legal and policy issues, 
aiming to produce a report to guide 
technology developers, consumers 
and policy-makers. Tom’s work will 
be guided by Dr Colin Gavaghan, 
head of the Law Foundation’s 
Centre for Emerging Technologies 
at Otago University.

Details of these, and a full his-
tory of projects funded by the Law 
Foundation, can be found on our 
website: www.lawfoundation.org.nz ▪

Ly n d a  H a g e n    l y n d a @
lawfoundation.org.nz is Executive 
Director of the New Zealand Law 
Foundation.

It has been just over two years since 
I finished serving as Legal Services 
Commissioner. When the Ministry 
of Justice reviewed the legal aid 
administration system in 2016 it saw 
opportunities to consolidate into a 
single national approach.

Now, a year since we completed 
changes to the way legal aid grant-
ing and debt collection is adminis-
tered, I am in the position of being 
the Legal Services Commissioner 
again, this time temporarily. This 
is a great opportunity to reflect on 
what has been achieved so far and 
look ahead to changes that are still 
to come.

The Legal Services Commissioner 
is responsible for making sure the 
legal aid system delivers timely 
access to justice for those who are 
eligible, and that it does so con-
sistently. We recognised that the 
previous way wasn’t working; that 
processes that had built up over 
time were inefficient for providers, 
customers and the ministry. We 
also recognised that we needed to 
start to build a modern platform 
for future ways of working so that 
delivery can continue to evolve and 
respond to contemporary demands.

Benefits starting to show
A year on from the full implementa-
tion of the changes, we are starting 
to see the benefits. Consistent deci-
sion-making was at the forefront 
of the changes and we continue to 
work to safeguard equal access to 

justice by ensuring uniform pro-
cesses and decisions are applied 
to all cases, regardless of location. 
This is giving providers greater 
dependability around the outcomes 
of customers’ applications.

In the drive for national consist-
ency, we saw where our own pro-
cesses were creating unnecessary 
work and churn for all involved. 
While making changes has been 
challenging at times, we are now 
seeing and addressing issues faster 
than before.

The recent combining of the civil 
and family legal aid application 
forms is a good example of this. 
Where applicants previously had 
to complete up to three forms, just 
one, simpler, form is now all that 
we require.

Similarly, we have combined 
and simplified criminal application 
forms into one.

In both cases we consulted with 
providers first to understand what 
would work and what wouldn’t.

Importantly, as well as being 
more efficient for providers, the 
forms have made applying for legal 
aid easier for customers at what can 
be a challenging time in their lives.

Improving working 
with providers
Over the past 12 months we have 
looked at ways to improve how 
we work with providers and how 
to lower compliance costs. We 
have reviewed the rates for Police 
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Detention Legal Assistance service 
providers, resulting in an increase 
in the remuneration rates. We have 
implemented changes to the crimi-
nal fixed fee schedules to better align 
with the flow of work required in a 
criminal proceeding. And we have 
changed the travel policy for duty 
lawyers to allow them to claim for 
non-local travel time and consulted 
on the mental health roster review.

We know that to meet cus-
tomers’ service expectations we 
need to keep building on what 
we’ve achieved so far. Achieving 
national consistency has given us 
a solid platform to do this and we 
look forward to continuing to work 
with you.

Sarah Turner is the Group Manager 
Commissioning and Service 
Improvement at the Ministry of 
Justice. She was the Legal Services 
Commissioner 2015–2016 and is 
temporarily filling that role.

One year on – focus 
on the future
By Tracey Baguley

One year on from the implementa-
tion of the new operating model it 
is timely to reflect on what has been 
a busy period of change in legal aid 
services.

The consolidation process, which 
involved the setup of our offices in 
Takapuna and Wellington and the 
embedding of a new organisational 
structure, has provided us with clear 
visibility on where we needed to 
focus our attention.

Feedback from customers and 
providers told us that the system 
was bureaucratic, overly prescrip-
tive and hard to engage with. I want 
to acknowledge these challenges 
and the patience of providers as 
we have focused on embedding a 
new way of working.

We want to make it easier for 
people to engage with us. Over 
the last year we have been focused 
on changing the way we work to 
ensure we deliver nationally con-
sistent, quality services that better 
meet the needs of our customers 
and providers.

Our focus for the future contin-
ues to be improving timely access 
to justice. We will continue to 
streamline procedures, make pro-
cesses simpler and reduce paper 

which will pave the way for an 
electronic operation.

We will also continue to drive 
consistency in decision-making 
and service delivery, and aim to 
pay providers as quickly as possible.

We also want to ensure we have a 
robust complaints and audit regime 
in place.

To achieve this, we will continue 
to engage with providers so we 
build a modern service based on 
the needs of those who use it.

The graphic shows what we have 
achieved in this regard in the past 
year and what we are planning to 
do next. I look forward to working 
with you further as we progress our 
future priorities.

Tracey Baguley is Manager, Legal 
Services at the Ministry of Justice.

JUL 17 OCT 17 JAN 18 APR 18 JUL 18 UPCOMING WORK

We are reviewing:
High cost case management
framework
Invoicing
Amendments to grant
Legal Aid Triennial review
Mental Health roster redesign

Consolidation to 
two o�ces in 
Takapuna & 
Wellington

Internal quality 
framework 
implemented

Combined Family 
and Civil legal aid 
form released

Increased 
PDLA fees

Specialist report 
fixed fee claimable 
for any Lawyer for 
Child report filed

Hearing time 
added to grants 
letters to providers

Released 
combined 
Criminal 
Legal Aid 
form 

Second set of 
Criminal fixed fees 
updated

Legal Aid achievements in the past year, and upcoming work

Updated Duty 
Lawyer travel 
hourly rates

Third set of 
Criminal fixed 
fees updated
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Auckland barrister Nicola Manning is an experienced crim-
inal defence lawyer. She was an attendee at the Criminal 
Justice Summit, Hāpaitia Te Oranga Tangata which was 
hosted by Justice Minister Andrew Little in Porirua from 21 
to 22 August. The summit brought together a wide range of 
perspectives from over 600 people, all of whom had come 
together with a commitment and focus on developing a 
plan on justice reform. Ms Manning shares her impressions 
as a defence lawyer.

What were the most important 
messages you took from the summit?
That “the revolution will not be televised!” It will happen 
within us and among us. In homes and prisons, on the 
streets and at the coalface.

The call for change is urgent and demands we examine 
the fallacies enshrined at the core of our justice system 
– the metaphor connecting blindness with fair impartial 
legal treatment should be first on the list.

This symbol of justice and the notion attached is deeply 
flawed and it’s time now to step back and address it. 
Judging is a distinctly human faculty not a robotic func-
tion. Justice is not blind. It’s not true for police, for victims, 
offenders, defence counsel, prosecutors or judges. We all 
make instinctive decisions and assessments affected by 
bias, based on our experiences and beliefs.

The push to include better representation on the bench 
acknowledges that the concept of judicial impartiality 
is complex and flawed. We each bring our culture, race, 
gender, sexuality to this work. Judicial decision-making 
is also conditioned by the institutional structure of the 
court system. We cannot deny this but must rather work 
out ways to have a productive conversation about it.

The summit highlighted for me how strong the call is 
for us collectively to become more conscious; we need 
to talk honestly about white privilege and the structural 
racism that is at the foundation of the justice system. 
White New Zealanders need to demonstrate willing-
ness to listen, learn and let go. We need to confront and 
acknowledge that rather than a “broken system” we 
have a system that originates in, and was constructed 
on, privilege and power. A system that comes from a 
time when we knew much less about ourselves.

Science now provides us with unprecedented insight 

A defence lawyer at the 
Criminal Justice Summit
BY NICOLA 

MANNING

into human development and behaviour. It also chal-
lenges beliefs at the core of the justice system around 
personal responsibilty, punishment and deterrence. We 
know the critical importance of subjective experience 
on brain development in the first years of life. We rec-
ognise that our brains are influenced and regulated by 
those closest to us or effectively “built” in the interface 
between genetics and experience. The relationship 
between deprivation, trauma and neurocognitive 
impairment is well established. The vast majority of 
prisoners are impacted by poor mental health, addiction 
and/or traumatic brain injury. Incarceration does not 
mitigate cognitive impairment – its appropriateness 
and effectiveness must be questioned in this context.

Those that seek to quiet the discourse, or dismiss the 
relevance of “talk” underestimate the power of stories 
being told by people traditionally silenced and the trans-
formational energy of these speakers. At the summit 
we heard profound accounts from former inmates of 
the fear, dehumanisation and degradation of the prison 
experience, and the isolation and ongoing societal rejec-
tion confronting them on release. We heard the stories 

of abuse, economic deprivation and 
loss that preceded the drift to crime 
for many. Gang leaders spoke, chil-
dren spoke, partners spoke, mothers 
spoke, mental health and addiction 
service providers spoke. It was clear 
that a highly conscious cross sec-
tion of the community supports a 
move beyond the current retributive 
paradigm.

A stark message for me was that 
even as a defence lawyer working 
closely with accused and their 
families, I had been detached by 
the mechanics and processes of 
the justice system (which I’m a 
part of) from what’s happening in 
reality and how people are being 
impacted. I thought that I knew 
more than I actually did, and that I 
had a more unique perspective than 
what was going to be represented 

The call for 
change is urgent 
and demands 
we examine 
the fallacies 
enshrined at 
the core of our 
justice system 
– the metaphor 
connecting 
blindness with 
fair impartial 
legal treatment 
should be first 
on the list.
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at the summit.
The realities of incarceration were 

rightly brought to the forefront of 
the dialogue. Hearing stories of 
historical oppression was both 
overwhelming and illuminating. 
One thing that particularly affected 
me was talk of the urbanisation of 
prisons: how they have become 
another marae; people are being 
connected to prisons from child-
hood where visiting whānau in 
prison is part of life.

Everyone was on the same level 
at the summit. The hierarchies of 
the system were – for a brief time 
– removed. This created a powerful 
dynamic with judges, ex-offenders, 
advocates and victims all together. It 
made everything that was presented 
more jarring and affecting. It also 
made anything feel possible.

The weight of convention and the 
traditions of the court often create 
the feeling of being “out on a limb” 
when providing clients’ perspec-
tives on their behalf. Now, I feel 
more empowered to confront the 
fallacies that are preserved by the 
court’s formality – an environment 
in which you can’t speak certain 
truths easily and without a sense 
of transgression. This demonstrates 
what a powerful silencer the court 
system is for all of us. That includes 
those who are disempowered, 
incarcerated and those of us who 
have a legitimate role within it. The 
hierarchies and norms are woven in 
and deeply oppressive.

A key message for me is that no 
one really feels heard because the 
truth is fundamentally eroded by 
this pantomime. When you remove 
the hierarchy, as the summit did, 
we clearly saw the abject suffering, 
pain and humiliation that’s experi-
enced by the victims, the families, 
the perpetrators. The system itself 
was cited again and again, across 
the board, as a major factor in that 
trauma.

Was the summit a 
success for you?
Absolutely. Although the summit 
had a conventional format, the 
sheer power of the participants’ 
voices broke through and disrupted 
the space profoundly and unequiv-
ocally. It was a call to action. The 
format was repeatedly rejected and 
many of the people who needed to 
speak, spoke.

The summit was a success 
because the participants were 
highly conscious and could dis-
rupt the narrative. There are many 
perspectives that still need to be 
canvassed and deeper conversations 
to be had but there was a great sense 
of power and energy within the 
space. I believe this was a unique 
and much needed opportunity to 
come together across the sector 
as equals; that what occurred was 
positive, transformational and will 
create a movement.

What was then reported about 
the summit was a powerful example 

of the dominant media thread. In 
particular, the weight given to the 
familiar narrative of just one of 
many stories of victimisation that 
was shared. The pre-written story 
that is easy to consume was a dis-
honest representation of events; it 
didn’t reflect the many narratives 
and eschewed a critical understand-
ing of the situation. We have media 
and media consumers who lack 
insight and cynically conceptualise 
the debate as a simple polarity.

The individual tragedies that are 
perpetuated in much of the media 
disguise the true tragedy, which is 
mass inter-generational incarcera-
tion. This is what we as a society 
need to come together and solve.

What would you like 
to see happen now?
A good start would be the decon-
struction of old narratives and 
familiar tropes. We need to embrace 
a meaningful “talk-fest”. I would like 
to do more listening and see more 
listening from colleagues in power 
across the sector. I encourage more 
talk and sharing of stories, more 
examination, truth, authenticity, 
bravery and a willingness to open 
up and let go of existing power 
structures.

We all need to be brave enough 
to truly grapple with the current 
system and try to change it. Part of 
the challenge for us as lawyers is to 
set aside our own personal interests 
and ambitions to meaningfully con-
nect and contribute to the discourse. 
So many practitioners at all levels 
aspire to ascend the hierarchy, 
because we are such a hierarchical 
institution. The issues confronting 
the justice sector should give us all 
pause to consider a more altruistic 
approach that will see us relinquish 
power and try something new. ▪

Criminal defence barrister 
Nicola Manning   nicola@
nicolamanning.co.nz is based at 
Auckland’s Blackstone Chambers. 
She has worked privately and at 
the Auckland Public Defence 
Service, and has also appeared 
internationally. 
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On 31 March 2014 some major 
changes to the family justice system 
came into force. They were the 
culmination of an intense period 
of debate around the country. This 
started with the introduction of the 
Family Court Proceedings Bill by 
then Justice Minister Judith Collins 
to Parliament on 27 November 2012.

“The Family Court Proceedings 
Reform Bill will create a modern, 
accessible family justice system that 
is more focused on the needs of chil-
dren and vulnerable people,” Acting 
Justice Minister Chester Borrows 
began in moving the first reading 
of the bill on 4 December 2012. 
“The changes in the bill respond to 
widespread concerns that the court 
is not able to focus enough on the 
most serious cases, has processes 
that are difficult to understand, and 
has seen its costs greatly increase 
in recent years.”

The proposals for reform were 
often polarising. From the perspec-
tive of the legal profession there was 
a major disruptor in the removal 
of parties’ rights to be legally rep-
resented in all matters concerning 
parenting and guardianship dis-
putes, as well as the removal of legal 
aid, with the exception of without 
notice applications.

While acknowledging some 
positive changes to the resolution 
process for family disputes and the 
streamlining of court processes, 
the New Zealand Law Society 
highlighted its concern at two 

The 2014 Family Court 
changes: Their impact and 
what is happening now
BY GEOFF 

ADLAM

fundamental reforms. These were 
the restriction on the right to legal 
representation in care of children 
proceedings, and the imposition of 
a fee for mandatory Family Disputes 
Resolution (FDR) service. “These will 
make the Family Court less acces-
sible, efficient and effective. The 
State has an obligation to assist the 
resolution of family disputes. The 
Bill fails to recognise this obligation,” 
the Law Society said in a 61-page 
submission in February 2013.

After thirteen months of debate, 
lobbying and frustration among 
lawyers at knowing the almost 
certain negative outcome, most of 
the Care of Children Amendment 
Act (No 2) 2013 was brought into 
force by Order in Council on 31 
March 2014. “We have worked hard 
to prepare for the new system. It 
is true that lawyers still have mis-
givings on some matters. However, 
it is very clear that family lawyers 
are committed to doing their best 
to make the new system work,” Law 
Society Family Law Section chair 
Garry Collin said in a statement at 
the time.

Mr Collin said the Law Society 
would continue to closely monitor 
the practical impact of the changes.

“These include the increased 
number of people representing 
themselves in court processes, 
court staff and judicial resourcing, 
a changed cost structure, and the 
accessibility of information on pro-
cesses and how people will operate 
in the new environment.”

What is happening now?
Four years on, the changes to the 
family justice system are under 
intense scrutiny. Garry Collin is now 
a District Court Judge, but the 2014 
Family Law Section chair pointed to 
some of the problems which have 
emerged and stayed in the Family 
Court system.

Justice Minister Andrew Little has 
initiated a review and evaluation of 
the 2014 reforms. This is being led 
by an independent panel, consist-
ing of former Chief Human Rights 
Commissioner Rosslyn Noonan as 
chair, Kaitaia family lawyer La-Verne 
King and Wellington family lawyer 
Chris Dellabarca.

Announcing the panel, Mr Little 
said the 2014 changes were meant 
to help people resolve parenting dis-
putes without having to go to court, 
but have in fact led to the opposite.

“There’s been a huge increase 
in the number of urgent ‘without 
notice’ applications which have to 
be put before a Family Court Judge,” 
he said.

“I am concerned that families and 
children are losing out as a result 
of not receiving adequate advice 
and support during this distressing 
time. The last Government removed 
access to lawyers in many cases and 
I’m concerned about how this and 
the other changes have impacted 
on access to justice.”

The terms of reference require the 
panel to report back to Mr Little with 
recommendations by the end of May 
2019. They state that the panel is to 
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consider the 2014 reforms as they 
relate to assisting parents/guardians 
to decide or resolve disputes about 
parenting arrangements or guardi-
anship matters in a number of areas.

“I’ve directed the panel to take a 
human rights approach when con-
sidering improvements to ensure 
that welfare and best interests of 
the children are paramount when 
settling disputes about their care,” 
Andrew Little says.

The panel is supported by an 
Expert Reference Group. Mr Little 
says the group will also play an 
important role, giving panel mem-
bers access to people with expertise 
across a range of disciplines, includ-
ing law, mediation, child psychology, 
kaupapa Māori and family violence 
to ensure its findings reflect current 
research and best practice.

The 11-member Expert Reference 
Group comprises Professor Bill Atkin 
and Associate Professor Nicola 
Taylor (family law academics and 
researchers), Associate Professor 
Ruth Busch (retired, an expert on 
family violence), Catherine Cooper 
(General Manager of Resolution 
Institute NZ), Jill Goldson (family 
mediation specialist), Deborah Hart 
(Executive Director of AMINZ), 
Simon Jefferson QC (leading 
family law barrister), Dr Jan Pryor 
(psychologist and academic spe-
cialising in outcomes for children 
after parental separation), Professor 
Jacinta Ruru (kaupapa Māori 
research expert), Kirsty Swadling 
(family barrister and Chair of the 
Law Society’s Family Law Section) 
and Renuka Wall (psychologist and 
specialist court report writer).

Public submissions begin
The review and evaluation of the 
2014 reforms got underway in 
earnest on 5 September when an 
eight-week period for public sub-
missions began. The Independent 
Panel also released a consultation 
document, Have Your Say on the 
Family Justice System, with public 
submissions being sought during 

the period between 5 September 
and 9 November.

“We’d like to hear about how the 
2014 changes to the family justice 
system have affected you and your 
family,” the panel says in its con-
sultation document. Setting out the 
changes made to the family justice 
system in 2014, the document sorts 
these into three main areas: out-of-
court processes, in-court processes, 
and the role of professionals.

The panel says that from infor-
mation “it has gathered from many 
sources”, the most important of 
these appear to be:
• The introduction of Family 

Dispute Resolution;
• The way in which applications are 

filed in the Family Court (the large 
increase in the number of without 
notice applications); and

• Removal of lawyers from the early 
stages of in-court processes that 
are not urgent.

The impact of the 2014 
changes: some indicators
What impacts on the family justice 
system did the 2014 changes have? 
Statistics always only tell part of the 
story, particularly when it is about 
the impact of changes on the minds 
and attitudes of people who work in 
or are thrust into the family justice 

Independent Panel summary of the main 
changes made by the 2014 reforms

Out-of-court 
processes

• Introduction of Family Dispute Resolution (FDR).
• Parenting Through Separation Programme becoming compulsory 

for people who want to apply to the Family Court.
• Setting up of the Family Legal Advice Service.

In-court 
processes

• Removing lawyers from the early stages of a court case (except 
where cases are urgent).

• Changes to court processes including introduction of ‘case tracks’ 
and different types of conferences to progress court cases.

• Changes to the way the children’s safety is assessed.

Role of 
professionals

• Changing the role of lawyer for the child to represent both a child’s 
welfare and best interests and views.

• Changes to how specialist reports are obtained and the introduction 
of a standard brief (a checklist) for those reports.

• Removal of counselling services.
• Introduction of ‘cost contribution orders’.

system. The extensive consultation which is now under-
way delves into the experiences and attitudes of family 
justice system users and will generate an invaluable 
collection of personal narratives and perceptions. The 
statistics do, however, graphically illustrate that major 
changes have occurred. The Ministry of Justice has pro-
vided several datasets for the Family Court system over 
time, which enable tracking of trends.

Care of Children Act applications
The overall number of disposals for CoCA applications 
has continued to fall, although this trend began before 
the 2014 reforms. Overall, there has been a 32% fall in 
disposals in the last seven years, and a fall of 17% in the 
period since the reforms came into effect. Indications 
are that the impact of the reforms on average disposal 
times has been to increase the time taken, with the 246-
day average in the latest year the most in seven years.

Disposals and average age at disposal 
for CoCA applications, year to 30 June

Year Disposals Average age at disposal (days)

2012 26,810 237

2013 23,916 220

2014 21,883 219

2015 20,366 234

2016 19,045 230

2017 18,287 235

2018 18,100 246

The proportion of CoCA applications as a proportion of 
total family applications has fallen noticeably since the 
2014 reforms came into force.
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All family applications and CoCA 
applications, year to 30 June

Year
All family 

applications
All cocA 

applications
cocA as 

proportion

2012 65,956 25,376 38.5%

2013 62,304 22,498 36.1%

2014 63,120 22,477 35.6%

2015 58,895 18,555 31.5%

2016 60,064 19,041 31.7%

2017 60,219 18,913 31.4%

2018 60,362 18,597 30.8%

Lawyer for the Child
The data shows that appointments of lawyer for the child under the Care of 
Children Act 2004 have remained relatively constant, with some upwards 
and downwards fluctuations in the years around the reforms. There seems 
to be an upwards trend, with the number of appointments having risen 
by 11% since the 2014 reforms bedded in – after a 17% drop immediately 
after the reforms.

Appointments of Lawyer for the Child, year to 30 June

2012 2013 2014 2015 2016 2017 2018

Appointments 7,783 7,746 8,347 6,915 7,185 7,457 7,674

Costs related to Care of Children Act
Information on family justice system costs related to Care of Children Act 
matters has been provided for the first two years following the 2014 reforms. 
The data does not include fixed and personnel costs not affected by the 
reforms. Costs relate to payments for service providers. While the costs for 
out-of-court services, including the new FDR, rose in the two years after the 
reforms, in-court costs showed a fall. Overall, the total costs related to Care 
of Children Act matters fell by around 13% from the last year pre-reform to 
the first two post-reform years.

Care of Children Act costs related to service 
providers, year to 30 June ($ million)

2013 2014 2015 2016

In-court costs 34.31 34.01 27.23 29.38

Legal aid – Care of Children 15.80 14.68 10.83 10.05

Legal aid – Guardianship 11.10 9.89 8.58 7.01

Total In-court costs 61.21 58.58 46.64 46.44

FDR – funded - 0.07 2.07 3.29

FDR – Top up - 0.01 0.66 0.74

Parenting Through Separation 0.32 0.36 0.67 0.70

Family Legal Advice Service - 0.20 1.12 1.11

Total Out-of-court costs 0.32 0.63 4.53 5.84

TOTAL COSTS 61.54 59.20 51.17 52.27

When it comes to differentiation 
between on notice and without 
notice applications, the data 
shows how radically the situation 
changed for without notice CoCA 
applications after the reforms 
came in. CoCA without notice 
applications go from making up 
32% of all CoCA applications in the 
year to 30 June 2013, to making 
up 69% of all CoCA applications in 
the year to 30 June 2018. Over the 
period from 2013 to 2018 there was 
an increase of 74% in the number of 
CoCA without notice applications, 
while CoCA on notice applications 
fell dramatically from 15,209 to 
5,980. The 33% rise in all without 
notice applications in the Family 
Court over that period appears to 
have been largely fuelled by CoCA 
proceedings.
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Family applications by filing type, year to 30 June

Application filing date All Family applications All cocA applications On Notice Without Notice

On Notice Without Notice On Notice Without Notice
Proportion cocA against all 

Family applications

2013 46,409 15,895 15,209 7,289 33% 49%

2014 45,261 17,859 14,015 8,462 31% 46%

2015 39,246 19,649 6,294 12,261 16% 62%

2016 39,270 20,794 6,058 12,983 15% 62%

2017 39,343 20,876 5,980 12,933 15% 62%

2018 39,153 21,209 5,936 12,661 15% 60%



Family Dispute Resolution (FDR)
A major outcome of the 2014 reforms were significant 
changes to the out-of-court processes. FDR is a service 
aimed at helping separated parents and guardians 
reach agreement about caring for their children. It 
replaced out-of-court counselling and in-court media-
tion (known as the Early Intervention Process). In the 
four years since it was introduced, Ministry of Justice 
data states that FDR has seen mediation completed in 
6,256 disputes involving 12,590 people, with some or 
all matters being resolved in just over 80%. There are 
indications of a downward trend in the proportion of 
disputes where some or all matters are resolved. The 
data is based on when the event is marked as finalised 
in the system, but it may have taken place earlier. It 
does not indicate the durability of agreements. The 
data also does not show the total number of disputes 
logged into the system. The Family Law Section says 
its information is that 79% of exemptions granted 
are because one or both parties cannot or will not 
participate, and the data only shows the mediations 
completed.

Completion of mediation in Family 
Dispute Resolution, year to 30 June

2015 2016 2017 2018

Disputes where 
mediation 
completed

1,196 1,660 1,558 1,842

% some or all 
matters resolved

85% 83% 82% 80%

People completing 
mediation

2,412 3,337 3,138 3,703

% resolving some or 
all matters

85% 84% 82% 80%

Parenting Through Separation
The Parenting Through Separation information programme 
was an available option before the reforms. It was made 
mandatory for people wishing to make an application 
to the Family Court for a parenting order or to resolve a 
dispute between guardians unless an exemption applies. It 
is free to participants and usually consists of two two-hour 
sessions. Without data from before the 2014 reforms it is 
not possible to gauge the impact of mandatory partici-
pation requirements. The number of people completing 
the programme has remained relatively constant over the 
last three years. The data shows people who completed 
the whole course, rather than just part.

People completing of Parenting 
Through Separation, year to 30 June

2015 2016 2017 2018

5,970 5,329 5,269 5,201
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Family Legal Advice Service
This was introduced as part of the reforms because legal aid was no longer 
available for Care of Children Act matters before filing an application in the 
Family Court. The service has two components: initial advice, and assistance 
with court forms. Both are funded on a fixed fee basis.

Comparison of the number of people accessing the Legal Advice Service 
with the number who went on to the FDR process appears to indicate that 
a relatively high proportion may have gone on to FDR.

Access to Family Legal Advice Service, year to 30 June

2015 2016 2017 2018

Number of people accessing FLAS 3,638 3,618 3,510 3,638

Number receiving initial advice 3,496 3,334 3,198 3,386

Number receiving help with court 
entry form

869 987 1,062 1,089

67
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In my previous articles, we 
explored different ways to incorpo-
rate te reo Māori within our profes-
sion and the benefits that will come 
from hearing, speaking and seeing 
te reo Māori more within the law. 
E whakapono tonu ana ahau ki aua 
kōrero! (which of course I still agree 
with!). And I hope you do now too.

For this article, I want to take a 
step back and, once again, look at 
that “first encounter” you may have 
with manuhiri, a client, the court 
and other instances where it will 
be appropriate to greet these people 
formally; we call that a “mihi” or a 
“whaikōrero”.

First, we should mihi (Mātua rā, 
me mihi).

What is the purpose 
of a mihi?
In te ao Māori (the Māori world), 
there are many instances in which 
we mihi. More often than not we 
mihi to welcome manuhiri (or 
guests), to respond to a welcome, 
to give thanks, to celebrate an occa-
sion, to show respect to a person or 
kaupapa or, sometimes, just if you 
have something to say on an issue.

Mihi is a true example of the 
Māori culture and how our history, 
knowledge and reo are passed down 
through the generations and of te 
reo Māori as a living language, and 
we see mihi used every day.

An expert (or kirikawa) in mihi or 
whaikōrero will embody an array of 
metaphorical language and poetic 
literary within their kōrero to draw 
connections and relationships with 
those they are providing the mihi to, 
while also making sure they cover 

Mātua rā, me mihi
BY ALANA 

THOMAS

the reason why they have stood to 
mihi in the first place.

More often than not, there will 
be a number of emotions that you 
may feel in just the 10 minutes 
or so in which they are speaking. 
Te kaiwhakaniko o te kupu, te 
kaiwhakairo o te kōrero! (This is a 
true orator!)

I am not going to try and attempt 
to teach a mihi within this article 
(and neither do I profess to be an 
expert in this area), but rather I feel 
I can provide some simple examples 
you can use to begin your mihi in 
an appropriate way. From there, you 
can follow your own reo journey 
in order to fully understand what 
should embody the remainder of 
your kōrero.

Tauparapara
A good way to start a mihi is with a 
tauparapara (or an incantation). This 
is either from the area you are in or 
perhaps it may relate to the purpose 
of your hui or the reason you are 
standing to mihi in the first place.

A common tauparapara that you 
can use at most occasions is “Korihi 
mai te manu, tākiri mai te ata, ka ao, 
ka ao, ka awatea”. Roughly translated, 
this means, “The bird sings, the morn-
ing has dawned, the day has risen, 
behold there is light”. So, you can see 
that this can be adopted for many 
different occasions to begin a mihi. 
Whether you are greeting someone 
who has just arrived, beginning a new 
kaupapa, or meeting people for the 
first time, this would be appropriate 
for all those occasions.

Following a tauparapara, a mihi 
should acknowledge ngā atua. 
This will really depend on your 

hāhi (religion), your visitors’ hāhi 
or perhaps the beliefs of the iwi or 
hapū of that area.

It could be as simple as saying, “He 
mihi tēnei ki tō tātou kaihanga, ko ia 
te timatanga me te whakamutunga o 
ngā mea katoa” which roughly trans-
lates to: “I acknowledge our creator 
as he was the beginning and is the 
end of all things”.

Following these acknowledge-
ments, there should be a separate 
mihi to those who have passed, to 
the whare or marae in which you 
stand and then also to te hunga ora 
(or the people who are still living) 
before speaking to your kaupapa 
kōrero or the particular reason for 
your mihi.

There are many ways to approach 
each of these sections of your mihi, 
and I encourage all those who are 
wanting to learn a mihi to find 
someone who can help you develop 
one that is right for you and your 
kaupapa.

As you can see there are many 
components involved and a lot of 
“bases to cover” but, once under-
stood and exercised correctly, a mihi 
is the truest form of appreciation 
and respect that one could show 
others.

So, do a little bit of research, give a 
mihi a go and, don’t forget, practice 
makes perfect.

Mā te aha i te ngana!
Mātua rā, me mihi! ▪

Alana Thomas  alana.thomas@
kaupare.co.nz is a director of 
Kaupare Consultancy. Before prac-
tising law she worked as a Deputy 
Registrar at the Māori Land Court 
in Whangarei.
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Last year, the In-House Lawyers 
Association of New Zealand (ILANZ) 
set out a new strategy. We had a new 
executive manager, a new cohort on 
the committee and were aware that 
we are all edging into a new era of 
how to practise law. Our aim is to 
connect, support and lead in-house 
practice. In this article, we reflect 
on how the in-house community 
can play a vital role in supporting 
our private practice colleagues by 
applying a responsible approach 
when briefing them.

In-house is a unique client type 
in that we are lawyers ourselves. So 
rather than being a client at arm’s 
length, we are in fact instructing 
others within our legal community. 
We have considered lately at ILANZ 
that we can meet both the needs of 
our employer while at the same time 
we can facilitate the adoption or 
continuation of good practices from 
our external counsel. This means 
we are well placed to support our 
private practice colleagues in the 
way in which we instruct or brief 
work to them.

The ILANZ committee members 
put our heads together to share 
some approaches we apply to lead 
the way in this space.

1. Get to know your 
external counsel

It is simple: knowing the people 
you are working with externally as 
well as internally means you’ll work 
better as a team to deliver the ser-
vices you and your employer need.

Responsible Briefing: 
How in-house counsel 
can be model clients
BY SIAN 

WINGATE

The committee shares its views on 
what you need to know and why:

Knowing the seniority level, skill 
set and what resource is availa-
ble to you from your solicitors 
is imperative. This enables open 
and honest discussions about the 
seniority required for a task and 
enables you to select the solicitor 
who will best deliver the work you 
need. This could be a junior, a part-
ner or a non-legal support person. 
This enables your external provider 
to allocate the work efficiently too.

respecting the human side of 
your solicitor aids a culture shift. 
Our external counsel have homes 
to go to, commitments to meet or 
hobbies they enjoy. These can be 
respected and excellent quality 
work can still be obtained.

For example, your preferred solic-
itor may not work on a Wednesday. 
It makes sense to instruct that solic-
itor in a timely manner on a Monday 
morning so they can work on your 
matter that day and the following 
day. Acknowledging that a service 
industry such as law can still deliver 
excellent work in part-time hours 
may mean you have to work around 
this a little. However, a subtle shift 
of your own approach to instruc-
tions can encourage more firms to 
adopt and protect part-time hours.

You may work flexibly and issue 
your emails of instruction at late 
or very early hours of the day. A 
responsible approach could be to let 
your solicitor know this is how you 
work but is not how you may expect 
them to work. Another suggestion is 

to apply a delay to the email trans-
mission to delay sending it until the 
start of the next working day.

Knowing if the values of your 
external counsel match those of 
you and your employer can drive 
better behaviour in the wider 
profession. A common perception 
is that in-house lawyers can achieve 
a better harmony between paid work 
and other commitments compared 
to our private practice colleagues. 
This could be because there are no 
financial drivers or targets to meet. 
It could also be due to an acceptance 
that we have places to be other than 
work and that we are better lawyers 
for leaving work behind at reasona-
ble times of the day. Actively encour-
aging your external solicitors to set 
and show that healthy parameters 
exist around working hours is an 
approach some ILANZ committee 
members take.

2. Spend time on 
instructions

Crafting a clear set of instructions is 
time well spent, says our committee. 
It delivers value for you as a client 
but also offers your solicitors a clear 
pathway to meeting our and their 
needs.

Some hints and tips from the 
committee on what ‘responsible 
instructions’ look like are:

before instructing, think about 
what you require and gather 
together the relevant information 
and documents. Frame up your 
instructions into a clear, structured 
email.

P r A c T I c E
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Set out any background includ-
ing a summary of facts.

Note the legal issues and con-
cerns as you have observed them 
but invite any alternative views if 
required.

Explain what the business objec-
tive is and what output format 
you require –for example, include 
a template to mark-up, note if the 
advice needs to be re-packaged into 
training material or state if the email 
needs to be forwarded onto a third 
party.

Only canvass technical informa-
tion to be included in the advice 
if it is critical. We know a lot of 
black-letter law already so do not 
need to pay for it.

Tell your solicitor who your 
“customer” or “internal client” is 
and how you may share the advice. 
The solicitor needs to be aware that 
in-house will use their advice in a 
number of ways: avoiding legal 
jargon or formality can be the differ-
ence between being able to forward 
an email versus re-writing it.

Ultimately, putting time into 
framing up the instructions well will 
improve the quality of the advice, 
ensure the content and format of 
the advice will be more effective and 
enable your solicitors to enjoy work-
ing for you more as clarity means 
the output is easier to deliver well.

3. Be conscious of our 
role as mentors

You may brief a partner or senior 
associate. However, you may have 
agreed or be aware they will pass 
the work onto a junior lawyer and 
supervise the final output.

Framing up instructions to enable 
the junior lawyer to understand 
them and get started on the work 
aids our external counsel as well as 
ourselves. The senior can forward 
on without re-packaging (more cost 
and time efficient) and the junior 
lawyer is given a genuine chance to 
do legal work (and this in turn trains 
them to deliver legal services better).

At ILANZ we have considered 
how instructing in-house counsel 
are mentors to private practice 
junior lawyers in addition to their 

supervising partners and senior 
associates. If we want to get the best 
standard from our next generation 
of lawyers, we can help by offering 
clear instruction, encouraging them 
to get in touch with us directly with 
any queries which assist their learn-
ing and show them what the end 
product looks like.

For example, you could share the 
final email or output that went to the 
business, include them on calls with 
any relevant business colleagues to 
flesh out the commercial issue or 
show them the training material 
you incorporated their work into. 
This mentoring approach also means 
the senior lawyers will see this too 
and benefit from noting the style or 
approach you favour.

4. Be realistic and 
kind with timing 
expectations

The ILANZ committee considers 
that in-house counsel must be good 
clients first and foremost. This is not 
just about paying invoices on time. 
It is about recognising we are pro-
curing a service from regular people 
who are just like us and treating 
them well.

Technology advances should have 
enabled law firms and in-house 
practices to free up more time. 
However, we know that lawyers 
still work long and untenable hours. 
However, as a service industry that 
relies on brain power as much as 
computer power, we need those 
brains to be working efficiently. That 
requires rest, balance and some fun 
out of the office to re-charge.

A powerful, yet simple, way in 
which in-house can be good clients 
is to be reasonable and responsible 
about timing expectations from 
external solicitors.

If a matter or task is genuinely 
non-urgent, it is very helpful to let 
the solicitor know this. They can 
allocate work in a more efficient and 
productive way. If the work can be 
allocated to a junior and have more 
time spent on it to assist them to 
learn, this is useful to a partner or 
senior too.

One committee member says they 

believe this responsible attitude 
is very important to relieve the 
extreme pressure in law firms to 
deliver work. To achieve this, timing 
expectations are discussed openly 
and in advance. This can be achieved 
with the initial email instruction 
but followed up with a call on the 
matter to pad out the instructions 
and check in on capacity.

The side effect is that genuinely 
urgent work is treated as such and 
your solicitor knows that you really 
do need it quickly as you are always 
reasonable.

5. Show recognition
The majority of us will have some 
form of review or development 
plans with our employer to peer 
review our work. Some of our 
employers may have recognition 
policies.

The water cooler chat from private 
practice lawyers is that quite often 
they are unsure if they are actually 
delivering the service that their 
clients want or need.

We can reverse this without much 
effort from within the in-house 
community. Many of our commit-
tee members are of the view that 
a collaborative, team-like working 
relationship with external counsel 
is preferred.
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A team approach is to share 
feedback on when work has been 
performed well and – more impor-
tantly – why it is good. Was it the 
way it was written, the way it 
was delivered or the approach to 
problem solving that was used? 
Whatever was genuinely helpful, 
pragmatic or useful is worth telling 
your external solicitors about.

On the flip side, some external 
counsel may make assumptions 
on what you want or need based 
on a traditional practice style. They 
may be completely unaware that the 
advice they have supplied has had 
to be re-packaged by the in-house 
lawyer to enable it to be passed onto 
the business. Having to spend more 
time re-working advice or trimming 
it down can defeat the purpose of 
instructing it out.

A simple technique is to share 
what the end product for your 
business looks like: the template, 
the training document or an exam-
ple of earlier documents used. The 
more your external counsel can see 
your company style or approach, the 
more they can tailor to the next 
piece of work.

Regular practice and matter 
reviews are also undertaken by 
our committee lawyers to ensure 
matters are tracking appropriately, a 

different direction can be suggested 
or ongoing feedback is invaluable 
for a service industry.

This works both ways: if you are 
a private practice lawyer ask for the 
above if you are not already receiv-
ing it. In-house lawyers are well 
used to having to offer their busi-
ness colleagues advice in non-legal 
jargon, they will be genuinely happy 
to share this learning.

6. Be open to improve 
and change too
Briefing responsibly is not a one-
way street. If you have a genuinely 
collaborative relationship with your 
external counsel, hopefully they are 
comfortable to supply you with 
feedback too.

To avoid spending time where 

we do not need to, encourage your 
external counsel to let you know if 
the instructions are working well. 
They may need more information or 
even less. You may be requesting a 
pre-determined solution and they 
feel constrained by this when they 
are sure they could offer a better 
alternative. Mentoring operates in 
the reverse and we can learn more 
efficient or responsible ways to brief 
from any level: junior or senior.

Your preferred law firm may 
have an application or platform to 
load instructions into: be open to 
utilising this. If they can achieve a 
uniform approach from their clients, 
this builds efficiency and can offer 
us a way to learn how to brief more 
effectively too.

7. Final thoughts
The in-house legal community is 
not immune from the pressures 
that face our private practice col-
leagues. We are all working towards 
the same goals. We want to enjoy 
our roles, deliver value and progress 
in some way without too much 
stress, overwork or unreasonable 
expectations.

Taking a responsible approach 
to our briefing and working 
approaches with external counsel 
is a winning formula that both client 
and solicitor benefit from. ▪

Sian Wingate is President of 
ILANZ, the Law Society’s in-house 
section. This article includes con-
tributions from Herman Visagie, 
Caroline Sigley, Grant Adam and 
Donna Llewell, all of whom are 
committee members of ILANZ. 
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Law firms can make awkward 
marketers. Like an overdressed dad 
trying to hang with his teenage son 
and his ‘homeboys’, a lot of firms 
are too traditional and too formal 
to market themselves effectively.

It wasn’t that long ago (in the 
late 90s, maybe?) that Simpson 
Grierson made nationwide news 
by launching an advertising cam-
paign. At the time this simply wasn’t 
the done thing. Other than in the 
Yellow Pages, respectable law firms 
supposedly didn’t need to advertise, 
relying instead on reputation and 
word of mouth.

Things have come a long way 
since then. Reputation and word of 
mouth are still hugely important, 
of course, but in an increasingly 
competitive world many firms 
have found that they can’t rely on 
relationships alone to bring clients 
through the door.

So they advertise, but the results 
can be old-fashioned (print ads, 
anyone?), overly stuffy and generally 
cringeworthy. Often these ads are 
unoriginal and indistinguishable 
from each other. ‘We’re really rather 
friendly and here’s a list of our ser-
vices.’ Yawn!

There are some exceptions, of 
course. Take Arnet Law’s 2016 
print advertisement in The Post (a 
community newspaper covering 
Franklin and north Waikato) entitled 
‘Negotiating with an a**hole?’.

This was guerrilla marketing at its 
best. The ad would have cost next 
to nothing and, let’s be honest, 
probably wasn’t noticed by many. 

Startup marketing techniques 
for lawyers – Part 1
BY DAMIAN 

FUNNELL

That is until someone complained to 
the Advertising Standards Authority 
(complaint upheld), resulting in an 
out-sized reaction, a bit of buzz and 
subsequent exposure in the (albeit 
mainly legal) press. Best of all, the 
language and tone of the ad, and the 
subsequent ‘nanny state’ reaction of 
the ASA, would have resonated well 
with Arnet’s largely rural client base.

While I’m not advocating every-
one takes out ever-so-mildly offen-
sive ads in the hope of stirring up a 
bit of controversy, there are lessons 
to be learned from this approach.

Even for large law firms conven-
tional marketing can be a complete 
waste of money. I know of one 
firm that spent over a hundred 
grand last year on various types of 
conventional ads without getting 
one identifiable lead as a result. 
The few calls they did get were for 
criminal matters that they couldn’t 
help with, so they spent over $100K 
for the privilege of telling a handful 
of drunk drivers and petty thieves 
that they’d have to go elsewhere for 
representation.

In this two-part series we’re going 
to look at some of the innovative 
strategies that technology startups 
use to market themselves cheaply 
and effectively, often with spectac-
ular results. While not all of these 
techniques will be right for your 
firm, there are likely to be at least a 
couple that could work well for you.

For further inspiration I thor-
oughly recommend the book 
Traction by Gabriel Weinberg and 
Justin Mares, a seminal guide to 
startup marketing techniques.

Find your market, identify 
your differentiator
Before you do anything it’s impor-
tant to figure out who you are mar-
keting to and what the key messages 
are that you want to convey to them. 
What differentiates your firm to 
your target market?

Many firms fail to do this impor-
tant first step, which results in 
unfocused, generic advertising 
that is ultimately ignored by the 
customer.

Arnet Law got this right with their 
ad. I doubt they had to do a lot of 
market research to figure out who 
their target market was or how to 
appeal to them. I’m guessing that 
they knew this innately and it may 
be that you do too.

When doing this step it is impor-
tant to be honest with yourself. I’m 
sure that most firms would consider 
themselves to be friendly and easy 
to deal with, for example, but is 
this really how your clients view 
you? Even if you are, does saying 
so differentiate you from your com-
petition, who are likely to be saying 
the same thing?

Find your voice and hone your 
message. Make sure you’re authen-
tic and that your message resonates 
with your clients. Once you think 
you’ve got it right then test it out 
with your existing clients – ask 
them to be brutally honest in their 
assessment and feedback. If your 
message doesn’t resonate then go 
back to the drawing board – there’s 
no point trying to market your 
firm if the message is going to be 
ignored.
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Try, test, rinse, repeat.
Traditional marketing campaigns 
require significant up-front invest-
ment and usually require you to 
commit fully to the campaign before 
you know if it’s going to work or not. 
All too often this means you may 
have wasted your money before the 
first ad has run.

The startup marketing playbook 
takes a much smarter approach, one 
in which we run a series of small, 
inexpensive tests to figure out what 
works (and what doesn’t).

Remember to be clinical in your 
assessments. Forget soft, immeas-
urable terms like ‘brand recognition’ 
and ‘customer goodwill’. For the 
startup marketer the only thing 
that really matters is the return on 
investment from your time and from 
your marketing dollar.

Document your test strategy – it 
doesn’t have to be ‘War and Peace’. 
A page or two will do. Write down 
what you are testing, how you will 
measure results and how you will 
define whether it is successful or 
not. Focus on hard benefits, such 
as new leads, new clients, client 
re-activations or additional reve-
nues attributable to the activity.

Also, remember that successful 
marketing strategies usually don’t 
remain successful forever, particu-
larly if your competition starts doing 
the same things you are. Google 
Adwords was a great idea 10 years 
ago when not many law firms were 
using it, but it’s probably a waste of 

money for most firms now that it’s so popular.
So keep testing the things that you are already doing, 

as well as the new stuff. If you can’t measure a direct 
benefit from the activity then there probably isn’t one. Be 
ruthless in your assessment and in your decision-making 
(no sacred cows!) and remember to maintain a pipeline 
of ideas so you’re always testing something.

Focus on ideas that will have an outsized impact and/
or that will help to promote your firm even after the 
campaign ends. Traditional ads run only for as long 
as the budget allows, whereas methods like using 
engineering as marketing can be like gifts that keep 
on giving, generating exposure for your firm well after 
the campaign has ended.

In this issue we’ll look at content marketing and how 
you can use it to promote your firm. Tune in next month 
for examples of other startup marketing channels.

Content marketing
Many firms are already familiar with the concept of 
content marketing, as they have been publishing papers, 
research notes, blog posts and other such information 
since time immemorial. This content helps reinforce the 
reputation of the publisher and of the firm and can serve 
as a useful marketing tool, particularly when a client is 
looking for expertise in the particular subject matter.

Startup marketers use content in the same way, 
although it’s how they produce and promote that content 
that sets the startup apart.

Startup marketers ensure that there is a steady 
stream of content. Quality should be high, of course, 
but a large number of shorter articles beats the opposite 
every time.

A regular supply of articles gives you more opportu-
nities to publish and promote your content, generally 
resulting in more eyeballs and more effective marketing. 
If you are going to publish content on your website then 
you also need to demonstrate that you are competent 
and committed enough to have a regular supply of it. 
Having a blog/news section that only has a handful of 

articles from a few years ago is not 
going to impress anyone, so either 
be committed to a content strategy 
or remove the section from your site 
altogether.

When publishing content don’t 
just dump it on your website and 
hope that someone finds it. Get out 
there and tell people about it! Tell 
your staff about it and get them 
talking to clients about it. Post about 
it on your Facebook page and tweet 
about it. Drop into relevant news-
groups and other forums and let 
them know about it. If the content 
is particularly well written and/or 
newsworthy then try contacting 
various publications and letting 
them know – editors are often 
hungry for interesting content that 
they can use to fill empty columns.

Forget about publishing agree-
ment templates and other such ‘DIY’ 
material, as it’s been done and it’s 
counter-productive. Once I’ve got 
the template there’s no motivation 
for me to come back.

Instead think about producing 
content that’s informative and 
useful, entertaining and that dis-
plays personality. ▪

Damian Funnell   damian.
funnell@choicetechnology.co.nz 
is founder of Choice Technology, 
an IT services company and 
 panaceahq.com, a cloud 
software company. He has a 
long-standing involvement with 
the legal services industry.

P r A c T I c E

7 3

L AW TA L K  9 2 2  ·  O C T O B E R  2 0 1 8



New Zealand law firms continue to be threatened 
by widespread email fraud in which the fraudsters gain 
access to an email account and advise clients, or their 
lawyers, of a change in bank account details. Because it 
is usually connected to expected payments where time 
is of the essence – such as a property settlement – the 
fraudsters have a relatively good success rate. Some 
New Zealand firms have been involved in frauds where 
hundreds of thousands of dollars are lost.

The Government’s cybersecurity agency CERT NZ is 
making 8-12 October Cyber Smart Week. This is New 
Zealand’s national cyber security awareness week and 
has the theme “Protect your online self ”. The current 
spate of email frauds shows the importance of this. 
Every organisation should visit the CERT NZ website 
https://www.cert.govt.nz/ for advice on cyber security and, 
if things go wrong, to report the problem.

CERT NZ has produced the following advice on 
“invoice scams”, which is the term used to cover frauds 
such as those targeting lawyers and their clients.

Email fraud: some very 
useful advice from CERT

In other cases, the scammer will 
quickly reply to the email with their 
bank account. They will say they 
forgot to update their invoice and 
they recently changed their bank 
account details.

Some scammers are covering 
their tracks by setting up auto-for-
warding rules on the business’s 
email. This means if a client replies 
to the email questioning the bank 
account change, the scammer can 
reply to them directly without the 
business knowing.

Scammers are also setting up 
filtering rules to delete all their 
sent mail so their messages can’t 
be discovered.

How to tell if 
you’re affected
The following steps will help you 
check if you’ve had unusual behav-
iour on your email account:
• Check auto-forwarding rules 

on email accounts, especially 
accounts relating to accounts 
receivable. Check to see if there 
are any forwarding rules to 
accounts you are not familiar 
with;

• Check auto-filtering rules on 
email accounts and check to see 
if there are any rules that you did 
not set up;

• Look at your email access logs 
to look for any unusual login 
behaviour – particularly odd login 
times and unexpected or foreign 
IP addresses.

Prevention
The best prevention is to strengthen 
your email security and verbally 
confirm any change in bank 
account.

Strengthening your 
email security

CERT NZ strongly recommends you 
have two-factor authentication on 
your email accounts.

Make sure all email passwords in 
your business are strong and not 
used anywhere else. Encourage staff 
to use a password manager to help 
remember all their passwords.

Consider disabling the auto-for-
warding configuration. If your 
business does not use this feature, 
it can be disabled to prevent these 
rules from being set up.

Set up logging on your business’s 
email. These logs should cover login 
attempts (both those that are suc-
cessful and unsuccessful). These 
should also cover email delivery 
status, which tracks when emails 
might have been forwarded or 
deleted.

Improving invoice 
payment practices

If a business tells you they have a 
new bank account number, double 
check it with the business over the 
phone or by text.

Look on the business’s website 
for their phone number, in case the 
scammers have changed the phone 
number on the address as well.

As general practice, implement 
processes for managing payments 
over a certain amount. For example, 
the process could involve needing 
two people in your business to 
review the invoice, and to confirm 
the details over the phone with the 
business.

Store the details of regular 
vendors in your internet banking, 
so that you have the correct bank 
details saved.

How it works
Scammers gain access to a busi-
ness’s email account and they’ll read 
the emails for a couple of weeks to 
see when large payments are due. 
The scammer then sends an email 
from the business’s email address 
asking the customer to pay into a 
different bank account.

In some cases, the scammer will 
intercept an invoice (or, often with 
law firms, a property settlement 
statement) and change the bank 
account details on the invoice to 
the scammer’s bank account. They 
then send the altered invoice with 
the new bank account details to the 
customer.

This is usually an invoice or 
payment the client was expecting, 
and it appears to come from the 
business that it’s supposed to. The 
only visible difference is the bank 
account number on the invoice.
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Mitigation
If you’re expecting a payment or 
have made a payment and it hasn’t 
been received, it’s possible you’ve 
been affected by this scam.

If you’ve made the payment

Call the business and check it hasn’t 
been received, and that you have the 
correct bank account details.

If the bank account details don’t 
match, immediately call your bank 
and see if you can get the payment 
stopped. In some instances, it’s 
possible to recover the money if 
it’s caught early enough.

Report the incident to CERT NZ (at 
"Report an issue" under "Businesses 
and individuals"). Make sure you 
tick the ‘share with partners’ option 
so that CERT can share the details 
with New Zealand Police.

If you’re expecting 
the payment

Call the person making the payment 
and check the bank details they sent 
the money to.

If the bank account details don’t 
match, advise the person to imme-
diately contact their bank and see if 
they can get the payment stopped.

Immediately change the email 
passwords for the email account 
that sent the invoice. In the email 
settings, see if there’s an option to 
close all open sessions.

CERT NZ strongly recommends 
you turn on two-factor authentica-
tion for your email accounts.

In the email settings, see if there 
are any unexpected auto-forwarding 
or auto-filtering rules. Remove any 
you find.

Again, report the incident to CERT 
NZ.

More information
If you’ve been affected by this type 
of scam or need further support, 
submit a report on CERT NZ’s 
website www.cert.govt.nz/businesses-
and-individuals/report-an-issue/ or 
contact them on 0800 CERTNZ. ▪

The dIverse thInkIng CapabIlIty 
Audit of New Zealand Boardrooms 
2018 report, launched by the Finance 
Minister Grant Robertson in August, 
has the potential to increase per-
formance across the justice system 
– diverse thinking leaders should be 
in all law firms, at the bar, on the 
bench, and in juries.

The Diverse Thinking Capability 
Audit explains what diverse think-
ing is and why it results in better 
identification of risks, opportunities 
and solutions. This makes for better 
advice and decision-making. It also 
explains why diverse thinking there-
fore matters in recruiting as a critical 
competency in the 21st Century. 
The main insights from the report 
of relevance to lawyers are below.

What is diverse 
thinking and how does 
it differ from diversity 
and inclusion?
Diverse thinking is distinct from 
gender equality and “diversity and 
inclusion”, which is about welcom-
ing demographic difference in the 
workplace, and ensuring that all 
people feel respected and valued 
regardless of gender, ethnicity, 
sexuality, (dis)ability, or religion.

Diverse thinking is having a differ-
ent viewpoint from the norm, taking 
different perspectives to problems 
and problem solving, and viewing 
issues through different lenses. For 
boards or organisations to succeed, 

The importance 
of diverse 
thinking for the 
legal profession
BY MAI 

CHEN

you need diverse thinking leaders 
who can think about incremental/
transformational/disruptive change.

Getting the whole talent pool 
round the table (gender, ethnicity, 
sexuality, (dis)ability) and reflecting 
your client base is a good start, but it 
is not enough. We need to leverage 
off this diversity to get more diverse 
thinking.

How do you predict 
diverse thinking ability?
There are a range of predictors of 
diverse thinking, of which demo-
graphic factors are only one.

Diverse thinking comes from 
having different characteristics and 
experiences from the norm. This 
difference may be due to having 
different demographic factors to 
others, such as gender, ethnicity or 
a different cultural background, age, 
(dis)ability, or sexuality.

But such factors are only one 
group of predictors of diverse think-
ing. There are many others including 
different professional, educational, 
and market experiences; different 
personalities, interests, values and 
communication styles; whether you 
were raised in privilege or poverty 
and in what circumstances.

So, although it often does, diverse 
thinking does not necessarily coincide 
with attributes like gender or eth-
nicity or age. It is crucial to dispense 
with stereotypes. Middle-aged Anglo-
Saxon men can be diverse thinking 
leaders and young ethnic women may 
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not be. As the Wharton School found, 
people from the same backgrounds 
may think very similarly, regardless 
of gender (Katherine Klein, Does 
Gender Diversity on Boards Really Boost 
Company Performance?).

Why is diverse 
thinking important?
Traditional skills are no longer 
sufficient for the “vuca” (volatile, 
uncertain, complex, and ambiguous) 
world we live in. A board, law firm, 
bar or bench lacking diverse think-
ing will suffer from groupthink, 
blind spots, stagnation of ideas, 
complacency and insularity. These 
attributes are the antithesis of the 
culture necessary for quality deci-
sion-making and top performance.

Diverse thinking:
• Ensures you undertake a full 

360-degree analysis of risks, 
opportunities and solutions, and 
that the right questions get asked 
from the start;

• Challenges the values that sit 
behind decisions, forcing deeper 
analysis and questioning history, 
presumptions and assumptions;

• Ensures you have client knowl-
edge, intuition and empathy 
around the board table;

• Contributes a cultural lens and 
lessons from indigenous and 
other cultures;

• Assists with non-traditional 
disruption and sharper global 
competition in our online con-
nected world;

• Contributes different networks, 
preventing “enclave” thinking 
and being complacent (as dis-
cussed in the Royal Commission 
on Banking in Australia, and the 
APRA Prudential Inquiry into 
the Commonwealth Bank of 
Australia); and

• Increases/improves the ability to 
respond to #metoo type issues.

Where do skills fit with 
diverse thinking?
Diverse thinking and skills are not 
mutually exclusive. Appointing 
diverse thinking leaders who do 
not have the right skills sets them 
up for failure, ensuring that they are 

viewed as a compliance tick who cannot contribute 
substantively to the organisation. They operate under 
a cloud of suspected incompetency.

The focus should be on determining what type of 
diverse thinker has the right skills and perspectives in 
the context of the particular industry and organisation. 
There is no one size fits all.

What are the main barriers 
to diverse thinking?
The main barriers to diverse thinking include: a culture 
of consensus; a chair (or in a law firm context, partner) 
that does not value diverse thinking; and tick-box 
compliance.

Culture has a huge impact on the expression of diverse 
thinking. Kiwi culture tends towards agreeability, and this 
extends into processes that encourage consensus and 
“getting the job done” over arguing through the different 
views and options. Diverse thinking is seldom the most 
efficient process, but the focus must be on prioritising 
quality debate and decision-making over pushing through 
quick consensus decisions.

The role of the chair/law partner is crucial too. Chairs 
that discourage diverse thinking are those who are only 
interested in hearing those who think similarly to them. 
They shut down diverse thinking leaders, let challenges 
drop, and “cast a shadow”: implicitly or explicitly direct-
ing others to align themselves with the view of the chair.

Tick-box compliance of “just getting a woman or a 
Māori onto a board” or into leadership means the appoin-
tee will not be influential as there is no expectation that 
the person will actually contribute substantively to better 
decision-making. The only thing worse than not having 
women or other ethnicities in leadership is having them in 
leadership and finding that they can make no difference, 
either because they are not allowed to, or they are not 
able to as they were only selected for their gender or 
ethnicity and lack the necessary skills.

What is the experience of 
diverse thinking leaders?
The diverse thinking leaders interviewed said that:
• They have felt underestimated, misunderstood, mar-

ginalised, side-lined and not valued;
• They feel compelled to prove themselves and dispel 

stereotypes about who they are and the value of their 
contribution;

• They feel considerable pressure to conform, and 
worry that others see them as making irrelevant 
contributions, or as disrespectful and disruptive for 
not “toeing the line”; and

• You need to be courageous to challenge and to dis-
agree. But that often came at a cost to their careers.

Diverse thinking leaders talk about being discriminated 
against, whether by being given tasks that fit a stere-
otyped view of who they are (dealing with women’s 
issues or Pasifika issues), or being the recipient of 
aggressive, unhelpful, or paternalistic approaches from 

other directors or the chair. They say 
these negative experiences make it 
difficult to keep contributing diverse 
thinking. Defaulting to agreeing 
with the consensus would be so 
much easier. Nevertheless, they 
feel a responsibility to challenge 
and bring different viewpoints 
in the best interests of the board/
organisation.

How can diverse 
thinking leaders be 
more influential?
All directors and leaders need 
good skills and to understand the 
particular industry and customers 
of an organisation to be influential. 
All directors need to work hard. 
But additionally, diverse thinking 
directors or leaders need to choose 
their boards (or law firm) wisely. Do 
not go where diverse thinking is not 
valued: you will not be respected or 
taken seriously.

Diverse thinking leaders need to 
articulate their different views in 
language others can understand. 
How you say it is as important as 
what you say.

Do not personify the devil’s advo-
cate. Challenge for a clear reason, 
but compromise when needed. If 
you lose, then be a team player. You 
had your turn. Do not continuously 
re-litigate decisions.

Be sensitive to existing board-
room dynamics and pick when to 
work offline or at the board table. 
Work on your governance skills.

Contribute in all areas and not 
just on “women’s issues” or “Māori 
issues.” This may require you to 
build your skills in other areas.

How critical is the role 
of the chair in ensuring 
diverse thinking happens?
The chair is the most important 
determinant of whether diverse 
thinking happens in a boardroom or 
in an organisation. If the chair does 
not value diverse thinking, then it 
does not matter how valuable the 
diverse thinking contribution is, it 
will not be picked up and the direc-
tor or leader will not be influential.

Chairs will find it much harder 
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to chair a diverse thinking board, 
and they will have to be patient as 
it will take longer to get through the 
business. Chairs need to create an 
inclusive culture and respect and 
actively encourage diverse think-
ing. The chair also needs to be the 
conductor and the coach. He or she 
has to make sure the board works 
well together and mentor diverse 
thinking directors to maximise their 
contribution.

“Many chairs have the skills for 
the job, but the job has changed,” 
says Rob Campbell, Chair of the 
SKYCITY Entertainment Group and 
many other boards.

How do you 
encourage and grow 
diverse thinking?
Diverse thinking is a critical com-
petency for all directors and leaders 
and not just for visually diverse 
people. You can grow diverse 

thinking capability by being curious 
and turning over the stones of your 
own thinking, as Sue Suckling has 
said. It is important to actively seek 
out new experiences, and interro-
gate your existing knowledge and 
preconceptions. Unconscious bias 
training is essential.

Other ways to encourage and 
grow diverse thinking include:
• Using a diverse thinking matrix 

alongside the skills matrix to 
ensure you get the best thinkers;

• Chairs, directors, leaders and 
recruitment specialists broaden-
ing their networks. There have to 
be people on the long list that no 
one on the recruitment commit-
tee knows;

• Generational change on the 
leadership or board. Stereotypes 
about age (too old, too young) 
are as unacceptable as those 
about any other characteristic 
irrelevant to performance, but 

younger thinkers may be better 
adapted to digital disruption and 
demographic transformation. 
Youth is one gap in thinking on 
many boards and in many leader-
ship teams, and it is increasingly 
important to understand and 
reflect that customer base;

• Leadership from senior prac-
titioners in all fields to define 
diverse thinking, identify the 
issues, and to grow diverse 
thinking. Leadership means 
taking practical actions to value, 
encourage and grow diverse 
thinking. But it also means 
talking about these issues, men-
toring diverse thinking leaders 
and growing your own diverse 
thinking capability. Leadership 
means demonstrating behaviour 
that encourages diverse thinking 
and showing others the value of 
diverse thinking capability; and

• Realigning processes and prac-
tices to allow diverse thinking, 
and encouraging diverse thinking 
throughout the organisation.

In the boardroom context, there is 
no reason why New Zealand com-
panies cannot be global leaders in 
diverse thinking governance. Our 
small size means we must have peak 

performance to win, but our small size also means we 
can be fast first movers in maximising this advantage 
for New Zealand board performance.

How do you measure diverse thinking?
Collecting data on how many women or ethnicities there 
are in the workplace is easier to do than measuring 
diverse thinking ability, but what gets measured gets 
managed. Thus, given the importance of diverse thinking 
to quality decision-making and performance, the Diverse 
Thinking Capability Audit includes tools of measurement, 
like the diverse thinking criteria of boards. For example, 
one of the criteria is: Does the board agree all the time? If 
it does, then not much diverse thinking is taking place. 
As one interviewee in the Audit said “A good board is 
like The Avengers – you only need one Hulk.” ▪

Mai Chen  mai.chen@chenpalmer.com is Managing 
Partner of Chen Palmer Partners and Chair of the 
Superdiversity Institute for Law, Policy and Business. 
The Institute’s Diverse Thinking Capability Audit of 
New Zealand Boardrooms 2018 can be downloaded 
from  www.superdiversity.org. Registrations are 
now open for a Diverse Thinking Governance Summit 
to be held in Auckland on 19 November.
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In my August 2018 LawTalk arti-
cle, “Forming and storming in legal 
teams – how to make the most of 
it”, I discussed the upbeat – but 
sometimes challenging – process 
of forming a team and the storm-
ing phase of team development. 
Assuming a legal team successfully 
moves through these first phases, 
it can progress into the final three 
phases of development described 
by Bruce Tuckman in his 1965 article 
“Developmental sequence in small 
groups” (Psychological Bulletin 634(6), 
384-399).

The next phases are norming, per-
forming and adjourning/mourning. 
As with forming and storming, these 
latter phases often involve predicta-
ble group behaviour, new leadership 
needs, opportunities and challenges.

Norming in legal teams
A senior partner and head of 
department has announced she 
will retire in a year, step out of 
equity and continue on as a con-
sultant. A newly admitted partner 
and a lateral hire senior associate 
will take over managing the team 
which consists of two other lawyers, 
several legal executives and support 
staff. The group has gone through 
some storming after its formation 
and appears to be settling down. 
Although the team has agreed 
upon lines of responsibility and job 
descriptions, it is still in flux due 
to personnel changes. It needs to 

Norming, performing 
and adjourning 
legal teams
BY EMILY 

MORROW

develop some norms.
Norms are the soft guard rails that keep things on 

track within a group. Although norms typically are not 
written down, everyone knows they exist so they need 
to be fair, appropriate and reasonable. Developing norms 
and ways to live within them is critical work for a team 
during the norming stage. Typical norms might develop 
around remote work style preferences, how influence is 
wielded within the team and how information is shared 
formally and informally within the team and with others.

In this stage, team members identify their differences 
(temperamentally and technically), better understand each 
other’s strengths and gain greater respect for team leaders. 
Team members may spend more time together outside of 
work, collaborate increasingly easily and give each other 
feedback. If a team has clearly articulated goals, team 
members commit to achieving those and the firm benefits.

Norming is a transitional phase. At times a team will 
seem to be in the norming stage, only to slip back into 
storming as new tasks are taken on. Although this can 
feel like a setback, the process is normal.

A team should avoid getting stuck in the norming stage 
and focus on moving toward the performing stage. Team 
leaders should focus on allowing team members to take 
more responsibility for the team’s success. For example, 
a retiring partner might task a new partner with the job 
of leading an effort to update team precedents. If a team 
seeks to grow its practice, new business development 
initiatives might be delegated to team members.

The norming stage can be an excellent time to have a 
team-building event. Although such a gathering might 
include some technical training, the focus should be on 
team members learning more about each other, appreci-
ating diversity and better articulating and implementing 
team norms.

Performing legal teams
At last your team has arrived at the performing phase 
– the team’s golden era in which it achieves its goals. 
This should be a financially productive phase for a legal 

team. Team members will know 
their jobs, work together well, and 
team leaders will do more of their 
own billable work and less manage-
ment and other non-billable work. 
The team will cease to be of regular 
concern to firm management and 
will be extolled for its virtues.

During the performing stage, team 
members feel good about the team 
and work flows smoothly. Member 
arrivals and departures are absorbed 
relatively easily. Newcomers are 
assimilated quickly as others train 
them into the norms and work of 
the group. Relatively little seems to 
derail the team’s success.

Team leaders should now focus 
on optimal delegation. In a high-per-
forming team, the leader will model 
excellent delegation skills and team 
members will be able to handle 
many types of work. The partner 
who leads the team will often be the 
primary “intake” person, meeting 
with clients and bringing in new 
instructions. Work will be delegated 
to skilled team members who pro-
duce a high-quality work product 
for partner final review. This is a 
time of maximum team efficiency 
and effectiveness. Team leaders 
should begin to focus on new goals 
and areas of work, rather than on 
overseeing team functioning.

Counterintuitively, this is also 
the time when leadership should 
be actively considering succession 
planning for the team. Partners and 
management will be well advised to 

P r A c T I c E

PRACTICE

78



look both internally and externally 
for the next level of leadership. It 
may be appropriate to consider 
resources, opportunities and 
challenges with the assistance of 
external advisors.

Non-performing 
legal teams
What about a legal team that never 
reaches the performing stage and 
stalls out in the forming, storming 
or norming phases? Such teams will 
be disorganised, rife with internal 
politicking, lack good leadership, 
and have low morale, high turnover 
and poor productivity. Typically, 
the team leader will be unable or 
unwilling to correct the problems 
and management – through the 
firm’s board, managing partner and/
or CEO/GM/firm administrator – will 
need to become involved.

Interventions can include disband-
ing and reforming the team, appoint-
ing new leadership, providing clearer 
direction, holding the team account-
able for its own success and engaging 
external advisers. The process should 
consist of diagnosing the problems, 
designing tailored solutions, imple-
menting necessary changes and 
evaluating success regularly.

Should the team 
adjourn? What about 
the “mourning”?
Many legal teams continue in the 
performing stage for many years. 
They produce well. Leadership 

be appropriate, for example, to have 
a team retreat to reflect on the 
team’s accomplishments, recognise 
team members, and articulate why 
the team’s work has been important 
to the firm’s success. Some team 
members may work together in 
other contexts within a firm after 
the team adjourns and this can be 
an excellent way to set the stage for 
such collaborations.

The team leader may want to 
consider providing individual pro-
fessional coaching support for team 
members who are struggling with 
the transition. Doing so can convert 
a negative, anxiety producing sit-
uation into a professional growth 
opportunity. Successfully winding 
up the work of a team is as impor-
tant as successfully forming a team.

So, this completes the “life cycle” 
of a successful team within a law 
practice. Although these stages are 
likely to occur within almost every 
team, they will present in different 
ways within each team. The best 
team leaders tailor what they bring 
to their leadership style based on the 
team’s needs. The best team mem-
bers adjust to, and accommodate, 
change. Legal teams that success-
fully navigate each of these stages 
will prosper. Law offices that invest 
in team development will reap the 
rewards of having done so. ▪

E m i l y  M o r r o w    w w w.
emilymorrow.com was a lawyer 
and senior partner with a large 
firm in Vermont, United States. She 
now resides in Auckland and pro-
vides tailored consulting services 
for the legal profession. 

and members remain reasonably 
constant and existing members 
further develop their skills. This is 
often a time when leadership and 
management may take the approach 
of “if it ain’t broke, don’t fix it”.

Take, for example, a firm’s well-es-
tablished litigation practice group. 
Assuming the firm continues to offer 
litigation services to its clients, the 
team will probably remain in place 
indefinitely with ongoing personnel 
changes. However, depending upon 
the success of the practice group, the 
team may divide into sub-groups, 
in which case the team process will 
start again. Alternatively, the team 
may diminish in size which will 
likely change its dynamics.

Some teams are set up for a par-
ticular purpose and once their objec-
tives are achieved, will adjourn in 
a predictable manner. Alternatively, 
teams will disband unexpectedly, 
either as the result of organisational 
or personnel changes, a merger with 
another firm and so forth.

When teams adjourn sometimes 
their members go through a predict-
able mourning phase. Particularly 
for team members who have 
become very comfortable within 
a team and have developed close 
working relationships with other 
team members, the adjourning 
phase may be challenging. This will 
be especially true if a team mem-
ber’s future is somewhat unclear 
after the organisational changes.

The adjourning phase can be an 
excellent time for leadership to 
celebrate the team’s achievements 
and support team members as they 
move into new undertakings. It may 

Providing Professional Indemnity and specialist insurance 
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Mention to anyone that I pro-
vide independent advice on eDis-
covery software options, I inevitably 
get asked: “So, what is the best 
eDiscovery software”?

There is not a simple answer.
There is no ‘one size fits all 

approach’ when it comes to eDis-
covery software. Each product has 
slightly different features, with 
some better suited to certain mat-
ters more than others.

No eDiscovery solution has a 
magic button to do all your dis-
covery requirements. Maybe one 
day, although not anytime soon, 
however much some sales people 
may say they do.

Today’s escalating data volumes 
and the rising cost of managing that 
data, make it increasingly important 
to use the right eDiscovery software 
to tackle the discovery process. Your 
eDiscovery software should help 
you to work smarter, reducing the 
time-consuming and costly part of 
the discovery process.

Don’t shape your 
practices solely around 
the capabilities of 
your software
Many firms are still forced to shape 
their litigation practices around the 
capabilities of their existing eDis-
covery software, instead of finding 
a solution that complements how 
they work. How they work can be 
considerably impacted by the lim-
itations of their existing software.

Finding the right 
eDiscovery solution 
to suit you
BY ANDREW 

KING

Some common frustrations can 
include:
• The more documents we put in, 

the more it struggles;
• We are restricted by how many 

people can use it (and new users 
are an additional cost);

• I want to load documents without 
having to use a third party;

• The software is not intuitive, 
especially compared to other 
technology;

• I have to pay more to access any 
advanced features; and

• The software was great when we 
started, but we now need to do 
more.

Too often I see firms persist with 
existing software when its capabil-
ities are limited.

You don’t have to.
Some of these frustrations may 

have been acceptable 10 years ago, 
but not today as there are fantastic 
options available.

Invest the time
To start with, invest time to find the 
right eDiscovery software that will 
assist you and how you work.

I am the first to acknowledge that 
deciding on the right software solu-
tion should be secondary to ensur-
ing you have the right practices in 
place to complement how you work. 
Once you have established this, it 
is then about selecting the right 
software to suit.

Consider what you want to 
achieve with your choice of eDis-
covery software.

You do not always need the most 
powerful tool, but sometimes that 
additional functionality will be 
exactly what you do need. It is about 
finding an option that suits your spe-
cific requirements – this may be a 
completely different product to what 
the firm has in the office next door.

There are solutions to meet all 
these needs.

Great eDiscovery 
options available
It has never been a better time to 
embrace eDiscovery software as the 
options available are greatly supe-
rior, intuitive and cheaper than what 
was available only a few years back.

Globally, eDiscovery software 
options are booming and in New 
Zealand options include (but not 
limited to), Relativity, Ringtail, 
Everlaw, EDT and LawFlow.

As most eDiscovery solutions are 
hosted (or ‘pay as you go’), there 
is no internal outlay by your firm. 
The monthly cost can usually be 
disbursed to your client, like other 
associated costs. The justification is 
that by using superior technology 
you will be able to be more efficient 
and productive, while saving what 
your client has to spend on discovery.

You always have the flexibility to 
shop around.

Evaluating other options, and 
then changing software is a very 
simple process, which can quickly 
help simplify your entire discovery 
process.

Evaluate eDiscovery 
options every 
12–24 months
Even if you are currently satisfied 
with your existing eDiscovery soft-
ware, it is worth exploring what else 
is available.

Find out what others are using – is 
it giving them an advantage over 
you?

To ensure you are equipping 
yourself with the most effective 
tools, you should evaluate your 
eDiscovery software options every 
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12-24 months. Like most technology, 
so much can change – and quickly 
– with eDiscovery software. Your 
requirements change, the options 
available change, and costs can go 
up or down.

In your evaluation process it is 
important to seek impartial advice 
to help you evaluate your best 
options – not just from those selling 
the product.

At the end of each matter evaluate 
what worked well with your soft-
ware, and what didn’t. Often what 
didn’t work well, or the limitations of 
a product, can be the justification to 
looking at an option with advanced 
functionality on your next matter.

Check out other 
options today
You may have a preferred option 
that works for most matters, and 
then explore another option when 
the requirements necessitate. I 
would encourage everyone to have 
an alternative option ready to go if 
required.

To get started, you could trial 
another option on a new matter, 
while still using your existing 
software on current matters. This 
gives you the ability to ‘test drive’ 
how it works and if it might be 
appropriate to consider using it for 
future matters.

Best of all, if you don’t like a prod-
uct, or it doesn’t work for you – you 
can easily move on.

Finding the best eDiscovery solu-
tion is not easy. However, if you are 
prepared to regularly evaluate the 
options available, you should be 
able to find eDiscovery solutions 
that suit your requirements and help 
simplify your discovery process. ▪

Andrew King  andrew.king@e-
discovery.co.nz is the founder 
of E-Discovery Consulting. His 
objective is to provide independ-
ent advice on any aspect of the 
eDiscovery process, or managing 
the practical aspects from start 
to finish. 

The Far North is a vast rural 
area with a collection of towns of 
no more than a few thousand pop-
ulation each.

But it’s on the rise as people move 
out of Auckland and elsewhere for a 
better lifestyle, but those large new 
homes and baches hide an immense 
poverty and lack of opportunities.

Nearly half the population in 
an area stretching from south of 
Kawakawa to Cape Reinga has 
an annual income of $20,000 or 
less, about 10% under the national 
average. Access to the internet and 
car ownership are also lower than 
the national rates. More than 40% 
of people identify as Māori.

Taipa-based La-Verne King is 
well aware of this and works on 
the frontline, mainly in family law.

“In the course of my work I see a 
lot of poverty, family violence, and 
the effects drugs have on families, so 
there definitely is a lot of challenges 
up here.

“You have to remember that 
Northland was the first place in New 
Zealand to be colonised. Māori have 
lost a lot over many, many genera-
tions. Iwi are now reclaiming that 
right. There have been settlements in 
the Far North which will hopefully 
result in benefits to the beneficiar-
ies, to the people of those iwi.

“There are also many people, 
whānau and community groups 

Focus on  
The Far North: 
Every day is different 
for the legal fraternity 
in a diverse district

BY CRAIG 
STEPHEN

that are committed to doing their 
best and in giving back to their 
local community. #ILoveKaitaia is 
an example of that.”

Ms King has been a lawyer for 29 
years and 18 of those were working 
out of South Auckland. She and her 
family moved back to the Far North 
for family reasons.

She works under the Doubtless 
Bay Law Ltd banner partly in order 
to keep her name out of sight. 
“Practising in a small community I 
didn’t really want to practise under 
my own name; Doubtless Bay Law 
is a bit more anonymous. I’m not 
totally anonymous but I want to 
have a life out of work and my firm’s 
name not only reflects the area that 
I am based in but also where I am 
from.”

Ms King, who has strong tribal 
links to the many iwi of the Far 
North but particularly to Ngāti 
Kahu ki Whangaroa, works mainly 
in family law but due to community 
needs now operates in the convey-
ancing, wills, and estate work areas, 
as well as Māori land law.

She is also a mental health dis-
trict inspector. “I help cover the 
in-patient unit, Tumanako, based 
at the Whangarei Hospital and 
issues that arise in the mid to Far 
North. I also receive complaints 
from people who have been subject 
to the Mental Health (Compulsory 
Assessment and Treatment) Act. 
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I’m definitely on the frontline, I’ve 
always practised at the grassroots 
level, that’s what I’ve chosen to do 
and will continue to do.

“There are a lot of challenges, but 
I think, in many ways, I am quite 
privileged, I meet some really inter-
esting people, from varied parts of 
the community, and yes the work 
can be very challenging but I enjoy 
the work that I do and hopefully I 
make a good contribution.”

Dealing with division
Kerikeri lawyer Richard Ayton says 
lawyers need to be able to deal with 
the massive disparities. It’s an area 
that seems to have a geographical 
north/south split and more tellingly 
an east/west socio-economic divide.

“The extreme view of the Far 
North is of Kaitaia and that area and 
then this area is often referred to as 
the mid-north but it’s all part of the 
same district,” says Mr Ayton, the 
Managing Director of Law North Ltd.

“It’s got a really wide range of 
people, some of the wealthiest 
people in New Zealand live on the 

The total population of the Far North District is 55,731 
according to the 2013 census. Of that 22,110 are Māori, 
ranking it fifth of the 67 districts nationally for the 
proportion of Māori residents. Te Reo Māori is spoken 
by 15% of the area’s peoples.

A total of 3.8% of the population identifies as Pacific, 
lower than the national figure of 7.3%. Just 15.3% of 
Far North residents were born overseas, compared 
to 25% nationally.

Incomes are generally lower – 47.1% of people have 
an annual income of $20,000 or less, compared 
with 38.2% for the whole of New Zealand. Access 
to the internet and car ownership are lower than 
the national rates.

While Kerikeri (6,504 people and 30 lawyers) is the 
largest settlement, there are number of other signif-
icant towns including Kaitaia (17 lawyers), Kaikohe 
(13 lawyers), Hokianga, Paihia (1 lawyer), Moerewa, 
Kawakawa, Ahipara and russell (1 lawyer). Mangonui 
right up the top has three lawyers.

The main employment areas are: health care and 
social assistance; retail trade; education and training; 
agriculture, forestry and fishing; accommodation; and 
food services. 

strip – the east coast including the Bay of Islands – and 
some of the poorest live in the internal and western part, 
so you certainly get the extremes. One day you can be 
dealing with multi-million dollar houses and the other 
with the most vulnerable members of society. There’s 
people surviving on subsistence living who don’t have 
the money to spend much time with lawyers. But most 
lawyers are able to deal with the two levels, as well as 
everything in between.”

Mr Ayton says the poorer groups are reliant on pro 
bono which is something the firm is heavily involved in. 
Indeed, on Mr Ayton’s website profile there is a lengthy 
list of organisations he has helped out including Kerikeri 
RSA, Food Bank, the Kerikeri Cruising Club, Kerikeri 
Community Gym, and the Kerikeri Civic Trust.

“It’s part of life in a small community. We all like 
to do it but it’s also an expected part of working in a 
small town.”

Large number of lawyers
For a small town – with a population of about 6,500 
– Kerikeri has a large number of lawyers; 30 are listed 
on the New Zealand Law Society’s Register of Lawyers. 
Only Wellington and Queenstown have more lawyers 
per capita.

“Obviously people like to live here which is an attrac-
tion to working in an area, and there’s a higher number 
of lawyers than you would find in a town of this size but 
it’s a reflection of what’s been happening over the last 20 
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years: Kerikeri has become more of a 
service centre for the Bay of Islands 
and the surrounding area. There 
were a lot more lawyers operating 
in the other towns but they have 
slowly drifted towards Kerikeri,” 
says Richard Ayton.

“There’s probably a total pool of 
about 20,000 people if you took the 
whole of the mid-north area. The big 
box retailers have opened up here 
and that means most people come 
here at some stage for their retail 
experience. And that means they all 
use the local engineers, surveyors, 
accountants, lawyers, etc.”

The Far North has changed mas-
sively from when Mr Ayton first 
moved there – it was largely horti-
cultural but he says it is now very 
much a place to retire to, although 
he adds that it is a fantastic place for 
families to bring up children.

Mr Ayton was brought up in 
mid-Canterbury and began his 
career in Christchurch where he 
worked his way to partnership.

While the better climate was a 
pretty valid reason for moving to 
Northland, his involvement in sail-
ing was a primary contribution. Mr 
Ayton has competed at the highest 
levels, including the prestigious 
Sydney to Hobart race.

“I’ve done quite a lot of offshore 
sailing, and I also competed in 
the Auckland-Fiji race, a race to 
Vanuatu and some competitions 
in Australia.”

His house contains a “good few 
medals and trophies, momentoes 
of the past”, but completing the 
Sydney-Hobart race stands out as 
his sailing highlight.

Plenty of work
La-Verne King says while the bulk of 
the Far North’s lawyers are based in 
Kerikeri there are a healthy number 
of practitioners based in and around 
Kaitaia, including lawyers focusing 
heavily in family law.

“There’s definitely a lot of work 
up here. Kaitaia is a town that 
services a wide area, from Cape 
Reinga down to the east coast over 
to Hokianga Harbour then you go 
down to the Mangamukas. That’s a 
huge area. There are a lot of people 
who have moved here; people who 
have moved out of Auckland, or are 
getting close to retirement or are 
retired, or just looking for a different 
lifestyle. It’s absolutely beautiful and 
a lot of people come up here to visit 
and never leave.”

Ms King has had to limit the 
amount of new work she takes 
on due to her appointment to the 
three-member panel, alongside 
fellow family law practitioner Chris 
Dellabarca and human rights expert 
Rosslyn Noonan, reviewing the 2014 
Family Court reforms, which she 
expects will take her until May 2019.

“There are a lot of negative con-
notations around the Far North 
but on the other hand there is an 
awful lot of good about this place. 
There are so many beaches, there’s  
fantastic communities and so much 
else going on.”

Bread and butter legal
Mark Patterson was born in Kaitaia 
and his family on his mother’s side 
are related to one of the first Pākehā 
missionaries to arrive in the area, 
William Gilbert Puckey. Despite 

doing a science degree, he preferred 
law. His father, Clive Patterson, had 
been a lawyer since 1965 and only 
retired in 2015.

Mr Patterson took over the prac-
tice with Simon Punshon to form 
Patterson Law Ltd.

It’s a general practice which Mr 
Patterson says does the bread and 
butter legal stuff for Kaitaia and 
beyond.

“About 80% of our work is con-
veyancing, estates, trusts, family 
law – which Simon deals with – and 
if anyone comes in with a specialist 
matter like tax law or intellectual 
property we would refer them on 
to a more specialist lawyer. We do 
a lot of farm transactions and a fair 
bit of commercial work.”

Mr Patterson says Kaitaia is 
changing like most of the townships 
in the district. “Kaitaia went through 
the doldrums in the mid-2000s but 
since then it has certainly taken off.”

“We are a totally different demo-
graphic from Kerikeri and the Bay 
of Islands in terms of business and 
also we have a very high Māori 
population. Socio-economically 
we are very different to that part 
of the Far North; there isn’t the same 
money floating around and we don’t 
have the same sort of horticulture 
as Kerikeri. However, further north, 
there’s a lot of avocado orchards 
being developed and purchased 
and that’s an industry that’s really 
taking off.

“We call ourselves the ‘Real Far 
North’.”

Mark Patterson says despite the 
distance from the Auckland branch 
of the New Zealand Law Society 

▴ La-Verne King ▴ Richard Ayton ▴ Mark Patterson
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– which includes all of Northland 
– there is good collegiality with 
pretty much all lawyers knowing 
one another.

“We all get on and know each 
other pretty well, and socialise 
together with the odd bar dinner, 
but as for professional development 
the distance does make it tricky 
because the nearest seminars are in 
Auckland and that’s 300 kilometres 
away. It would be nice if they could 
do the odd seminar in the Far North, 
even in Kerikeri as lawyers this way 
out could attend those.”

Court issues
Barrister Catherine Cull is based 
in Kaikohe, and came from 
Christchurch 20 years ago where she 
worked at both the Crown Solicitors 
and the private bar. Like La-Verne 
King she moved to the Far North for 
family reasons.

Ms Cull works in the Kaikohe, 
Kaitaia and Whangarei courts “using 
up a lot of petrol and spending a lot 
of hours in the car”.

“Apart from the travel, which 
is immense, we have issues with 
clients who don’t have cellphones, 
and if they do have cellphones they 
don’t have credit, plus they won’t 
have landlines, so there’s real diffi-
culties in contacting clients before 
their court appearances.”

She also says there are issues 
with seeing people in custody, 
particularly those who have been 
transferred to Mt Eden prison in 
Auckland with limited times to 
visit and a “minimum” seven-hour 
round trip.

“We try to have AVL appoint-
ments directly in prison and then 
we try to see whether they can be 
transferred to Ngawha (Northland 
Regional Corrections Facility in 
Kaikohe) so we can actually have a 
face-to-face particularly if they are 
going to trial.”

She says due to scheduling 
clashes she often has to appear in 
Kaitaia Court in the morning and 
race to the Kaikohe court in the 
afternoon, more than a two-and-a-
half hour round trip. ▪

What if you have an idea for a 
product, process or system which 
will improve the way in which 
lawyers do their work or connect 
with clients? LawTalk asked three 
New Zealand-based legal services 
innovators how they got started, 
what barriers there were, and 
what they celebrate most with their 
achievement.

Ted Jordan
Founder and CEO of Actionstep, 
Cloud-based legal software

Established in 2004, Actionstep www.
actionstep.com now has offices in New 
Zealand, the United Kingdom, the 
United States and Canada and also 
does substantial business in Australia.

What were the drivers 
behind you setting up 
your current business?
I moved to New Zealand in the late 
1990s, after working in one of the 
dot.com successes in the US. I’d spe-
cialised in enterprise management 
software, defining and automating 
processes.

When I dealt with local lawyers, 
I was struck by the sheer volume of 
manual processes. I could see how 
managing detail and admin sucked 
time away from billable work. I real-
ised there was an opportunity for 
my software skills to help lawyers 

Turning a 
bright idea into 
reality: three 
legal services 
innovators

get back to their core business.
At the same time, it was obvious 

to me that cloud-based software 
was the gold-standard for the future. 
It allows smaller firms to get access 
to the tools that only the big firms 
had previously been able to afford.

In 2004 the result was Actionstep. 
A cloud-based legal software solu-
tion that simplifies and automates 
much of the manual processing and 
time-consuming administration 
within law firms.

Actionstep has enjoyed global 
success because it solves a funda-
mental problem lawyers have as a 
business. While they have a solid 
framework for solving legal prob-
lems, they rarely have the same 
checks and balances to manage 
an effective business. Actionstep 
gives them that framework, so 
they can run their firm efficiently 
and professionally.

What barriers, if any, do 
you see to innovation 
in New Zealand’s legal 
services industry?
New Zealand’s lawyers are more 
pro-technology than many coun-
tries, but there are some things 
holding them back.

First is nervousness around cloud-
based systems. But the alternative 
to storing client information in the 
cloud is storing it in the office. In fact, 
the risks of physical damage or loss 
are far harder to control, and backups 
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are a partial recovery at best. Cloud 
storage is cheaper, simpler, more 
reliable and far more secure.

The second issue is managing 
reluctance to change. Implementing 
a new practice management system 
is a big project. It changes the way 
you get things done, while still 
getting those things done. It’s like 
changing cars while driving down 
the motorway. It’s human nature to 
put things in the too hard basket, 
but it’s a bit like toothache. Putting 
it off just extends the pain.

As Brian Logue noted: “If you’re 
too busy to build good systems, then 
you’ll always be too busy.”

But the short-term pain is worth 
it. You increase efficiency, and thus 
profitability. You bill more work, in 
less time, with the same resources. 
You create clear best-practice pro-
cesses that are easy to follow and 
release your valuable people from 
“administrivia”.

What achievement in 
your business makes 
you most proud?
I’m very proud of all our achieve-
ments over the past 14 years, but a 
few things stand out.

One is customer satisfaction. Our 
retention rate is around 98%. That’s 
amazing. Talking to clients, it’s so 
rewarding to hear how thrilled they 
are with the software.

There’s certainly a sense of satis-
faction that comes from expanding a 
local business onto the global stage. 
Opening our offices in London and 
the United States is another mile-
stone that I’m proud of.

The aftermath of the Christchurch 
earthquake was another moment 
for us. A huge number of firms in 
the CBD were locked down. But 
our Actionstep customers could 
continue working from different 
locations immediately.

But probably the thing that gives 
me the most satisfaction is our 
impact on the performance of New 
Zealand legal practices. The reality 
of business is that the boss gets paid 
last. Our software helps transform 
a law practice into an efficient and 
profitable business. It’s a great 
feeling to be part of that success.

Anton Smith
CEO and founder of Consensus, 
Online legal marketplace

Consensus (consensus.nz) allows reg-
istered users to post legal jobs online 
for which lawyers can submit fixed-fee 
proposals.

What were the drivers 
behind you setting up 
your current business?
For Kiwis, whānau, businesses 
and charities, it’s pretty hard to 
understand what to expect when 
they contact a lawyer. Even the 
most experienced clients often don’t 
know what they need – because 
they’re not lawyers.

It’s this information asymmetry 
which has helped the legal profes-
sion to grow for centuries. It creates 
and infuses power in the supplier, 
not the consumer. That power now 
sustains a $3 billion a year industry 

in Aotearoa alone which, frankly, is 
huge. Our nation’s great winemak-
ing industry, by comparison, rakes 
in just $2.2 billion a year.

Clients’ lack of power makes the 
industry inaccessible and, unfortu-
nately, frightening. Imagine if we 
solved that problem. If we did, we 
might help lawyers justify business 
and individuals spending more on 
their advice over time, not less. 
What would it take to do that? 
Plus, it’s no wonder the UN has 
a Sustainable Development Goal 
devoted to access to justice.

Banking, food, transport, property: 
these industries are spending signifi-
cant resource on user experience (UX) 
and making it easier for consumers to 
find providers and use their services. I 
particularly admire Ben Lynch’s Jude 
(jude.io), a startup which is working 
towards exciting, customer-centric 
open banking solutions.

It’s this customer-centricity that 
lights my fire, and my co-founders 
and I launched Consensus because 
we want to experiment with and 
apply this kind of thinking – what 
you might call ‘empowerment 
thinking’ – to the way we buy and 
sell ‘legal stuff ’.

What barriers, if any, do 
you see to innovation 
in New Zealand’s legal 
services industry?
Anxiety (about what change means) 
and fear (of the unknown) stand in 
the way of high performance and 
new methods. By comparison, lack 
of client knowledge and poor UX are 
opportunities.

▴ Ted Jordan ▴ Anton Smith ▴ Lindsey Haagh
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Anxiety and fear aren’t insurmountable, 
but I will say this: you need to be an opti-
mist to innovate.

I disagree with the generalised and 
cynical view that lawyers are pessimists. 
We might be paid to analyse risk, but that 
doesn’t mean we apply that to our business, 
our practice or our way of life. But we must 
be more optimistic about innovation.

I celebrate and revel in the honest, upfront 
conversations I have had with a few mem-
bers of this profession who have been willing 
to tell me they think I am wasting my time 
with Consensus. I appreciate their honesty, 
not only because it’s ‘wood for the fire’, but 
also because it’s real. It tells me either we 
haven’t communicated what we’re doing 
well enough (ie, constructive feedback we 
can work with) or we’re yet to solve their 
problem (ie, an opportunity to delve into 
their current challenges).

Leonie Freeman, entrepreneurial thinker 
and one of the original founders of what 
is now realestate.co.nz, spent three years 
in the late 90s having the door slammed 
in her face by real estate businesses up 
and down Aotearoa. Kiwis will never 
shop for property online, they told her. 
Look how very wrong they were. And 
there are success stories in our industry 
that have already found traction, look at 
the fantastic ethos and initiative of Juno 
Legal, for example.

What achievement in 
your business makes 
you most proud?
Solving problems, plain and simple.

The business of law needs to be easier 
for clients and lawyers. There are plenty 
of problems that we can solve under the 
BHAG (Bold, Hairy, Audacious Goal) of 
“EASY”; our challenge is picking the right 
ones.

Consensus helped a startup focused 
on revolutionising the kiwifruit industry 
find a lawyer to assist with their pilot 
programme. The client (at the time based 
in Australia) got excellent service from a 
Canterbury lawyer who they probably 
would not have found without us. And 
they got all of that for a fixed price. I’m 
proud of that.

That’s just the beginning, though. The 
next problem is how we can deliver a 
‘client for life’; keep an eye out for the 
solutions we’re concocting.

If you asked, “What future achievements 

would make you the most proud?” I’d say:
• To have helped 1,000 lawyers make the 

engagement process as easy as buying 
an Air New Zealand flight, regardless of 
whether this is the client’s first time or 
their 50th.
As a customer, I know what I expect 
when I buy a plane ticket, what I have 
to do when I get to the airport, and that 
being served an inflight beverage is good 
service. Meaning, I’ll keep going back.

• To have convinced every law firm in 
the country to start using some form 
of empowering #legaltech.
It feels like we, as an industry, are 
quite happy perpetuating the informa-
tion asymmetry I refer to as if it’s our 
superpower. It’s actually our greatest 
weakness. Let’s be rid of it.

If you agree, I encourage you to get stuck in 
– the enlightened firms taking a chance on 
Consensus and other solutions and being 
a part of these conversations are the ones 
leading the charge.

Lindsey Haagh
Managing Director and founder, 
AllProcure, Group purchasing facility

AllProcure www.allprocure.co.nz offers a 
range of products and services for New 
Zealand law firms. Group purchasing power 
means better terms, pricing and service from 
the providers.

What were the drivers 
behind you setting up 
your current business?
I have managed two very different law 
firms and assisted both from their early 
set-up days. I chat with other practice 
managers as often as I can and we always 
have much to talk about. It can be a lonely 
role as the manager of a firm and it’s good 
to bounce ideas around and benchmark 
with others.

The vast majority of firms in New Zealand 
are small to medium in size and we find 
that many of us spend a great deal of time 
researching, comparing, evaluating and 
implementing products, services, suppliers 
and best practice in our firms. It’s a challenge 
to be a superhero of knowledge of all, from 
software to telecoms to recruitment to PI 
insurance to internet provision. It makes 
common sense to effectively centralise these 
functions and AllProcure exists to allow firms 

to get on with their core business of provid-
ing excellent client service and legal advice.

What barriers, if any, do 
you see to innovation 
in New Zealand’s legal 
services industry?
It’s tough in a busy practice to stop and con-
template strategy and planning for a future 
that we all struggle to imagine. We’re being 
bombarded with the message to embrace 
technology and drive innovation in our 
firms but how does one evaluate what’s 
fit for purpose and prioritise the order in 
which new concepts are implemented?

If you open any law industry publication 
or LinkedIn or attend an industry confer-
ence today, the message to wake up and get 
with the programme can be overwhelming. 
Being labelled dinosaurs and academics 
who believe they are exempt from the 
effects of the changing world around them 
can have the understandable effect of turn-
ing our partners, lawyers and managers off 
the subject of innovation entirely.

AllProcure aims to simplify law firms’ 
journeys through this tremendously 
exciting yet challenging time of change 
and provide resources and information to 
ease the load. Our kaupapa at AllProcure 
is that we achieve so much more by com-
bining resources for better buying, better 
relationships, better business and better 
communities. Just as geese are much more 
efficient flying as a flock, fish shoal to feed, 
wolves keep the old and young safe by 
trekking in formation, so are law firms 
better off as a group.

What achievement in 
your business makes 
you most proud?
AllFund is our recently developed fourth 
quarter that rounds off what we can achieve 
as a group with our contributions to better 
communities. AllFund allows each member 
firm, each partner supplier and AllProcure 
itself to give back to projects in their com-
munities that they identify with and feel 
strongly about.

Most lawyers started their career with 
noble aspirations and many are lucky 
enough to fulfill those on a daily basis 
while some may work in areas of law 
that don’t align as much with their social 
conscience so AllFund is a way that we all 
get to give back a percentage of our time 
and turnover. ▪
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Complaints Resolution Summaries

LAWYERS COMPLAINTS SERVICE

robyn Philippa Joy 
Fendall struck off roll

The New Zealand Lawyers  and 
Conveyancers Disciplinary Tribunal has 
struck Robyn Philippa Joy Fendall off the 
roll of barristers and solicitors.

Ms Fendall was found to have been guilty 
of professional misconduct by reason of 
disgraceful or dishonourable conduct.

Her misconduct related to false dec-
larations made in relation to an income 
protection insurance policy she held. Ms 
Fendall had made claims under the policy 
for two separate periods. She was required to 
make monthly declarations about her work 
activities and/or whether she had received 
any income during the period of her claims.

In spite of declaring that she had not 
received any income or been involved in 
any unpaid or volunteer work during the 
first claim period, Ms Fendall had received 
16 payments over three months.

She also filed false declarations for a 
number of months during the second 
claim period, omitting to disclose legal 
work carried out and court appearances 
she had made.

The insurer engaged a private investiga-
tor to carry out surveillance of Ms Fendall 
and terminated the income protection 
insurance. Under a settlement agreement, 
Ms Fendall repaid $450,016 to the insurer 
which had sought repayment of total ben-
efits it had paid. The insurer also made a 
complaint to the New Zealand Law Society.

In 2011 Ms Fendall had pleaded guilty 
in the Tribunal to a charge of misconduct 
in her professional capacity relating to 
making excessive claims for legal aid 
payments to which she was not entitled. 
She was censured and ordered to pay costs.

The Tribunal said it found Ms Fendall’s 
conduct to be at the most serious end of 
the spectrum. It ordered that she be struck 
off with effect from 24 August 2018.

“It is essential that members of the New 
Zealand legal profession must be totally 
honest in everything they do. Anyone 
who engages a lawyer must be able to 
expect that they will be obtaining advice 

and services from a totally trustworthy 
individual,” New Zealand Law Society 
President Kathryn Beck says.

“When a lawyer is found to have made 
false statements or declarations for any 
reason, the integrity and reputation of the 
whole profession is threatened.”

Michael brian Meyrick 
suspended for two years

Michael Brian Meyrick has been suspended 
from practising as a barrister and solicitor 
for two years.

The suspension has been imposed by the 
New Zealand Lawyers and Conveyancers 
Disciplinary Tribunal and is effective from 
3 May 2018. Mr Meyrick has retired from 
legal practice.

On 3 May the Tribunal found Mr Meyrick 
guilty of two charges of misconduct. It 
found that he had failed to comply with 
fines and costs orders made by lawyers 
standards committees and the Legal 
Complaints Review Officer and had made 
a false declaration to the New Zealand Law 
Society about his compliance with those 
fines and costs orders.

In deciding to suspend Mr Meyrick, 
the Tribunal said the responsibility of 
legal practitioners to cooperate with their 
disciplinary body is a fundamental one.

“A failure to do so, which is wilful and 
reckless, has to be regarded seriously such 
that a period of suspension is the starting 
point for the consideration of penalty.”

It said Mr Meyrick had not advanced any 
material matters in mitigation. Rather, he 
had repeated his bitter views of the Law 
Society and his view that the Tribunal did 
not give him a fair hearing.

“We consider that a period of suspen-
sion is required. We have stopped short 
of making an order striking his name off 
the roll of barristers and solicitors. He has 
retired from practice and does not present 
a danger to the public.”

As well as the order for suspension, 
the Tribunal ordered Mr Meyrick to pay 
costs of $12,688 to the New Zealand Law 
Society.

rico Scott Horsley 
censured

Auckland lawyer Rico Scott Horsley has 
been censured by the New Zealand Lawyers 
and Conveyancers Disciplinary Tribunal.

The Tribunal found Mr Horsley guilty of 
negligence in his professional capacity. It 
found that his actions were at the lower 
end of the scale of negligence and noted 
that it was his first disciplinary finding in 
14 years of practice.

The Tribunal said the case involved a 
conflict on Mr Horsley’s part in acting for 
two clients in a transaction where there 
was a more than negligible risk that he 
might be unable to discharge the obliga-
tions owed to them both. In so doing he 
negligently misinterpreted Rule 6.1 of the 
Lawyers and Conveyancers Act (Lawyers: 
Conduct and Client Care) Rules 2008.

“We ... record by way of guidance for other 
lawyers, that where a client is elderly, good 
practice demands independent verification 
of capacity and the taking of particular care 
in ascertaining complete understanding and 
consent to a transaction being undertaken 
on that person’s behalf,” it said.

The Tribunal said there were a number 
of matters which mitigated the seriousness 
of the offending, particularly the omissions 
in provision of information to Mr Horsley 
by the younger of his two clients.

“We accept that this was a normally 
careful practitioner who simply failed to 
recognise what he was dealing with in this 
case,” it said.

As well as censuring Mr Horsley, the 
Tribunal fined him $4,000 and required 
payment of costs of $35,000.

reprimanded over 
property transfer issues

Names used in this article are fictitious

A lawyer, Radfoot, has been reprimanded, 
fined and ordered to pay compensation 
following a complaint that he had failed 
to transfer ownership of a home as agreed.

Radfoot acted for Ms Tapley in a 
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The Client Authority and Instruction was 
“defective in material respects and was not a 
proper instrument upon which [firm A] could 
rely for signing and certifying the transfer 
instrument online,” the committee said.

The committee also found that Radfoot 
was not authorised under the Lawyers and 
Conveyancers Act (Lawyers: Conduct and 
Client Care) Rules 2008 to communicate 
and deal directly with Mr Plornish about 
settlement.

The committee determined there had 
been unsatisfactory conduct by Radfoot.

As well as the reprimand and a $2,500 
fine, the committee ordered Radfoot to 
pay Mr Plornish $5,000 compensation 
“for the further costs that Mr [Plornish] 
will likely incur to complete registration 
of the transfer of the property to himself.” 
It also ordered Radfoot to pay $1,000 costs.

Lawyer failed to 
reply to liquidator

Names used in this article are fictitious

Failure to reply to a liquidator who was 
seeking information under the Companies 
Act 1993 was unsatisfactory conduct, the 
Legal Complaints Review Officer (LCRO) 
has found.

An accountant, Mr Handford, was liqui-
dator of a company. He complained that Mr 
Bardell, the partner of law firm B, failed to 
respond to his requests to provide infor-
mation about the company. These requests 
came after a director of the company being 
liquidated stated under oath that law firm 
B had acted for the company.

Mr Handford sent a letter to law firm 
B asking it to provide information it held 
about the company. He sent a follow-up 
request about six weeks later and a formal 
Notice to Deliver Documents a month after 
the follow-up request.

Mr Handford then arranged service of a 
Notice of Examination requiring Mr Bardell 
to attend his office on a named date to 
provide information about the company.

Mr Bardell told the LCRO (in LCRO 
178/2016) that after receiving Mr Handford’s 
first letter, the firm’s trust account records 
were checked. They showed the firm had 
not acted for the company and did not hold 
any record whatsoever.

Mr Bardell said he asked the firm’s 
accounts administrator to call Mr 
Handford’s office and inform him, and 
that he was satisfied that had been done. 
However, the accounts administrator did 

not recall being asked to respond to Mr 
Handford.

Mr Bardell said he was surprised to 
receive the second letter. He “took no 
steps” because he assumed that the second 
letter had been sent prior to the receipt of 
his response to the first.

When the service agent came to serve 
the Notice of Examination, Mr Bardell 
informed the agent that there was no point 
in him attending a hearing as “the firm had 
never acted for [the company].”

At that time, Mr Bardell said he “was sat-
isfied that [Mr Handford] had been served 
with notice that [the firm] had never acted 
for [the company].”

The LCRO said he accepted Mr Handford’s 
statements that he did not get a response 
from the firm to his first letter, and that if he 
had been advised that the firm did not act for 
the company he “would have referred back 
to [the company’s director] for [the director’s] 
comment and made further enquiries.”

The LCRO also accepted Mr Bardell’s 
statement that first he delegated the tasks 
of checking whether the firm had acted 
and responding to Mr Handford.

While Mr Bardell did not and had not 
acted for the company, “he nonetheless 
owed a professional duty to respond to 
Mr [Handford]’s requests for information 
about the company,” the LCRO said.

Upon receipt of the second letter, Mr 
Bardell “ought to have followed up with his 
firm’s administrator to ascertain whether 
the firm had responded to Mr [A]’s first 
letter and, if not, to do so immediately.

“This applied equally to Mr [Handford]’s 
… Notice to Deliver Documents and to the 
attempt by the service agents to serve [Mr 
Bardell] with the Notice of Examination.”

By not responding, Mr Bardell con-
travened rule 12 of the Lawyers and 
Conveyancers Act (Lawyers: Conduct and 
Client Care) Rules 2008. That constituted 
unsatisfactory conduct.

Rule 12 requires that a lawyer “must, 
when acting in a professional capacity, 
conduct dealings with others, including 
self-represented persons, with integrity, 
respect, and courtesy”.

Noting that Mr Bardell had since retired 
from practice and had an unblemished 
disciplinary record, the LCRO concluded 
that a finding of unsatisfactory conduct 
was sufficient without need for additional 
penalty. However, in accordance with LCRO 
costs orders guidelines, the LCRO ordered 
Mr Bardell to pay $900 costs to the New 
Zealand Law Society.

protracted relationship property dispute 
between Ms Tapley and Mr Plornish. For 
much of the time Mr Plornish was self-rep-
resented, but then instructed a law firm, 
firm A, to act for him.

It was agreed that the home the couple 
owned would be transferred to Mr Plornish 
subject to the existing mortgage, from 
which Ms Tapley was to be released.

Settlement was completed by Mr 
Plornish attending Radfoot’s offices in 
person, tendering a cash payment of 
$8,000, and with Radfoot handing him a 
Client Authority and Instruction for e-deal-
ing the transfer of the home, signed by Ms 
Tapley and witnessed by Radfoot.

The Client Authority and Instruction for 
e-dealing was addressed to firm A.

The lawyers standards committee con-
sidering Mr Plornish’s complaint deter-
mined that Radfoot’s conduct fell short of 
the standard of competence and diligence 
that the public is entitled to expect of a 
reasonably competent lawyer.

The committee noted that Ms Tapley, in 
instructing Radfoot to act on her behalf, 
was entitled to rely on Radfoot to “com-
petently and diligently assist her with the 
legal requirements to complete settlement 
with Mr [Plornish]”.

It was implicit that, in tendering the 
agreed settlement sum in exchange for the 
transfer of the property, Mr Plornish would 
receive a transfer that could be registered 
without any further action being required 
of Ms Tapley.

The committee said that Radfoot would 
have known Mr [Plornish] was incapable 
of completing the e-dealing himself and 
would need to instruct a lawyer or convey-
ancer capable of e-dealing to do so.

“It would appear from the fact that Mr 
[Plornish] did not provide the Client Authority 
and Instruction to [firm A] until some 11 
months after settlement that he did not 
understand its importance, and/or any expla-
nation given by [Radfoot] was inadequate or 
not effectively communicated to him.”

Radfoot should have dealt with firm A to 
make “satisfactory arrangements for comple-
tion of the transfer by e-dealing” in advance 
of any settlement, the committee said.

There were also a series of issues with 
the Client Authority and Instruction.

These included two spellings of Ms Tapley’s 
real name, use of an expired passport to 
identify Ms Tapley and the fact that Radfoot 
provided certificates that the “name(s) and 
signature(s) match the client(s) name(s) and 
identification provided” when they did not.
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In 1992, Tom Amberry, a 72-year-old 
retiree, walked onto a basketball court in 
Riverside, California and made 2,750 con-
secutive free throws without a miss. This, 
at the time, was a world record. In fact, 
Dr Amberry could have made more, but 
he was asked to leave so that they could 
close the gym.

LeBron James’ NBA career free throw 
percentage is currently 73.9%, which 
means he misses roughly one out of every 
four free throws he takes. LeBron is one 
of the highest-paid professional basketball 
players in the world – he has just signed a 
four-year deal with the LA Lakers worth 
around US$135 million – yet compared to 
the late Dr Amberry he sucks at taking free 
throws.

Now Dr Amberry freely admitted that 
he was no athlete. So why then was he so 
much better than “King James” at taking 
free throws?

The answer is simple. He had cultivated 
a great technique.

And that is really what The Articulate 
Advocate is all about. Its stated goal is 
to give its readers the tools to develop, 
explore and expand their own “distinctly 
individual style adaptable to any advo-
cacy challenge”. In other words, it aims 
to provide strategies to cultivate effective 
courtroom communication techniques.

At the time of writing, the paperback 
edition of The Articulate Advocate was avail-
able from Amazon for US$16.99, while the 

The Articulate Advocate: 
Persuasive Skills for Lawyers 
in Trials, Appeals, Arbitrations 
and Motions, 2nd edition
By Brian K Johnson and Marsha Hunter

REVIEWED BY GARRY WILLIAMS

Kindle edition only costs US$9.99.
It is a short book, around 230 pages long. 

This means it can be read quickly but its 
content is such that there is significant 
value in revisiting the material time and 
time again.

There are five chapters in Johnson and 
Hunter’s work.

chapter 1 is called Your Body and pro-
vides advice in relation to how an advocate 
should stand, move, breathe, gesture and 
use the adrenaline inevitably triggered by 
having to “perform” in court.

chapter 2 is entitled Your Brain and 
focuses on strategies for taking control 
of your thought processes and directing 
those of the court.

Along with the obvious advice not to 
speak too quickly, the authors recommend 
pausing briefly between phrases and 
sentences and listening to the silence to 
integrate it into your presentation. This 
is said to allow the court time to think 
about what has just been said and to 
be influenced by it. In other words, it is 
argued that “persuasion happens in the 
silence” and therefore it should be used 
to give judges, juries or arbitrators time 
to process your words.

The importance of echo memory (the 
phenomenon of a listener’s brain echoing 
back what has just been said to the listener) 
and primacy and regency (listeners pay 
close attention to the beginnings and 
endings of presentations) as persuasive 
techniques are also stressed. The authors 
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therefore recommend utilising these moments by saying 
something that you really want the listener to remember.

chapter 3 relates to Your Voice.
The take out from this chapter is that in order to 

use your voice persuasively you need to take the 
time necessary to make choices about which words 
to place emphasis on. Again, silence is said to be the 
secret ingredient of persuasive speech. Accordingly, it is 
recommended to “speak in phrases, rather than whole 
sentences”. But, variation of pace is also required if you 
are to avoid monotony.

This chapter also contains excellent advice on how to 
avoid saying “um” or “ah”. These “thinking noises” occur 
when you know it’s your turn to speak but you need a 
moment to think of what to say. The proffered solution is 
to use the phrase “mind the gap” as a reminder to insert 
a gap of silence between phrases. As the authors say:

“It is much easier to break a habit when you can give 
your brain a positive instruction, such as “mind the gap”, 
rather than a negative one: ‘Don’t say um!’. The negative 
instruction doesn’t work because it keeps you focused 
on the problem not the solution.”

chapter 4 is all about How to Practise. This chapter pro-
vides guidance on how to practise advocacy skills with a 
view to improvement. It also contains specific exercises 
to solve particular problems, such as: speaking too softly, 
the inability to stand still, speaking too quickly, saying 
“okay” after the witness answers, beginning questions 
on cross-examination with “and”; and being boring.

Given that opportunities for advocacy are not as 
plentiful as they once were, the guidance on how to 
practise the techniques outlined in the work will be 
particularly useful for new practitioners.

chapter 5 is entitled Applying Your Skills at Trial. This 
chapter places the skills and techniques discussed in 
the earlier chapters in the context of particular aspects 
of the adversarial process. It attempts to “integrate the 
delivery skills” previously discussed with the unique 
requirements of each phase of a trial.

In essence, The Articulate Advocate is a great place for 
an aspiring advocate to start if they want to master the 
presentation skills required for court work.

A good indication of the value of the work is that it 
now forms the basis of a two-day programme called 
The Articulate Advocate run in the United States by Ms 
Hunter for the National Institute for Trial Advocacy.

In my view, younger advocates will gain much from 
studying it, while more experienced barristers will find 
sufficient in its pages to improve or polish the skills 
they already possess.

If only LeBron would take the same approach to free 
throws.

Crown King Books, 978-1-939506-0-30, March 2016, 
paperback, 248 pages. ▪

Garry Williams  williams@richmondchambers.co.nz 
is a barrister in Auckland’s Richmond Chambers and 
a member of the NZBA Training Committee.

A Practical Guide to 
the Land Transfer Act
By Thomas Gibbons
Hamilton property lawyer 
Thomas Gibbons says his text 
has been written as a practi-
tioner’s guide, to provide struc-
ture and simplicity around the 
architecture and impact of the 
Land Transfer Act 2017, which 
has replaced the long-standing 1952 legislation. Written 
shortly after passage of the new Act, it is intended as 
a first reference and initial commentary. As well as a 
comparative table of the two Acts, the book provides 
commentary on the key issues and important changes.

LexisNexis NZ Ltd, 978-0-947514-50-1, February 2018, 
267 pages, paperback and e-book, $100 (includes GST, 
excludes postage).

Annotated High Court 
Rules, 4th edition
B y  M a t t h e w  C a s e y, 
Christopher Corry, John Faire, 
Jessica Lai, Polly Pope and 
Graham Taylor
This has been extracted from 
the online publication Sim’s 
Court Practice and retains the 
original paragraph numbers. 
The law is stated as at 7 June 2018.

LexisNexis NZ Ltd, 978-0-947514-66-2, September 2018, 
1079 pages, paperback, $150 (includes GST, excludes 
postage).

Guidebook to New 
Zealand Companies 
and Securities 
Law, 9th edition
By Julie Cassidy (General 
Editor), Michael Josling, 
Benjamin Liu and Alan Toy
The authors are all commercial 
law academics at Auckland 
University. Their aim is to 

Some recent 
legal books
BY GEOFF 

ADLAM
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“great majority” of the book’s 
opinions passed the test of 
Wednesbury reasonableness. 
Four years after the third edi-
tion, Dr Taylor says he trusts 
the same is true of the fourth 
edition. Covering all aspects of 
judicial review in New Zealand, 
the 16-chapter work falls into 
four parts, looking at the basic 
structure of judicial review, the process of judicial review, 
procedure and evidence, and grounds of judicial review. 
The law is stated as at 31 January 2018.

LexisNexis NZ Ltd, 978-0-947514-57-0, August 2018, 
966 pages, paperback and e-book, $200 (includes GST, 
excludes postage).

Mahoney on Evidence 
– Act and Analysis
Elisabeth McDonald and Scott 
Optican, general editors
A change in the original 
four-person author team has 
left Professors McDonald and 
Optican as general editors and 
authors, a name change in 
tribute to now-retired Richard 
Mahoney, and the addition of five new authors since 
the third edition of Evidence Act 2006: Act and Analysis in 
2014. The section-by-section commentary and analysis 
of the Act remains. The law is stated as at 1 March 2018.

Thomson Reuters NZ Ltd, 978-1-988504-46-9, August 
2018, 1020 pages, paperback and e-book, $111.60 (excludes 
GST and postage).

Mediation in 
New Zealand
By Grant Morris and Annabel 
Shaw
Victoria University senior 
law lecturer Grant Morris and 
Teaching Fellow Annabel Shaw 
are both mediators. They believe 
mediation has suffered from a 
lack of scholarly attention in 
New Zealand and aim to address this with a strong 
evidence-based picture of our mediation landscape. 
The work falls into four parts: the theory, the skills, 
the market, and the profession. The law is stated as at 
January 2018.

Thomson Reuters NZ Ltd, 978-1-988553-07-8, May 2018, 
388 pages, paperback and e-book, $135 (excludes GST 
and postage).

Relationship Property in New 
Zealand, 3rd edition
By Bill Atkin
Long-serving Victoria University family law professor 

Environmental Law
in New Zealand 
2nd edition

GENERAL EDITORS
Peter Salmon

David Grinlinton

Contents
1 Defining the Nature and 

Boundaries of Environmental 
Law

2 

MAHONEY ON EVIDENCE
ACT & ANALYSIS

Elisabeth McDonald
Scott Optican
General Editors

Fionnghuala Cuncannon
Nina Khouri

Elisabeth McDonald

Jack Oliver-Hood
Scott Optican

Warren Pyke
Nick Whittington

grant morris & annabel shaw

mediation in New Zealand
Mediation in New Zealand is a signifi cant new text which is designed to be 
specifi cally relevant to New Zealand’s mediation professionals, academics, and 
students.

In achieving this objective, authors Grant Morris and Annabel Shaw explore 
New Zealand’ s mediation landscape from four different, but interconnected 
perspectives. The fi rst six chapters examine New Zealand mediation’s historical 
and theoretical context. Chapters 7 to 9 provide a skills-based analysis of 
mediation practice, and provide practical advice for mediators and mediation 
advocates. This is followed in chapters 10 to 13 by a systematic overview of 
prominent mediation specialist areas (including the fi rst evidence-based 
analysis of commercial mediation in New Zealand). The fi nal chapters examine 
professional issues relating to mediation, such as accreditation, confi dentiality, 
and the rise of online dispute resolution.

These features of Mediation in New Zealand ensure that the book will be a 
standard reference work for professional mediators, lawyers representing 
clients in mediation, parties to mediation, professionals who have some 
engagement with mediation, academics, law and ADR students, and those 
seeking to become accredited mediators. 

“The authors have produced a book that not only fi lls a gap in scholarship 
but does so with distinction. Mediation in New Zealand is a unique, 
contemporary, and valuable contribution to both the theory and practice of 
mediation. One that is relevant to an impressively comprehensive audience. 
This text is an essential read for mediators, scholars, students, lawyers, 
government offi cials, and anyone with an interest in the New Zealand 
mediation landscape.”
 — Geoff Shaw
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General Editors

International  
Human Rights Law  
in New Zealand 

GENERAL EDITORS
Margaret Bedggood

Kris Gledhill
Ian McIntosh

Contents
1 Alternative Options to 

Conventional Psychiatry, 
including Recovery and Post-
psychiatry

2 Defining Mental Disorder

3 Mental Impairment in the 
Criminal Justice System

4 Young People

5 The Committal Process

6 Community Care

7 Treatment

8 The Right to Refuse Mental 
Health Treatment, and 
Informed Consent

9 The Review Process and 
Habeas Corpus

10 Discharge

11 Role of the Police

12 Mental Health Advocacy

13 The United Nations Convention 
on the Rights of Persons with 
Disabilities

14 Patients’ Rights and Available 
Complaints Mechanisms

provide an easy-to-read guidebook for students, 
practitioners and business people. The book follows a 
logical structure, beginning with setting up a company 
and progressing through to liquidation. There are also 
chapters on overseas companies and insider trading.

CCH New Zealand Ltd, 978-0-86475-984-9, July 2018, 
548 pages, paperback and e-book, $98 (excludes GST 
and postage).

Environmental Law 
in New Zealand, 
2nd edition
Peter Salmon and David 
Grinlinton, general editors
The first edition was published 
in 2015. “One of the few cer-
tainties about environmental 
law is that it will continue to 
evolve”, resulting in ongoing 
amendments to the principal legislation, General Editor 
Peter Salmon writes. He notes that major legislative 
change and the New Zealand King Salmon Co Ltd [2014] 
NZSC 38 decision had a major impact on the need for a 
new edition. With 19 chapters involving 13 authors the 
book covers the wide range of topics which make up 
New Zealand’s environmental law. The law is stated as 
at 1 February 2018.

Thomson Reuters New Zealand Ltd, 978-1-988553-24-5, 
August 2018, 1207 pages, paperback and e-book, $193.50 
(excludes GST and postage).

International 
Human Rights 
Law in Aotearoa 
New Zealand
Margaret Bedggood, Kris 
Gledhill and Ian McIntosh, 
general editors
The 20 chapters are authored 
by the editors and 13 other 
academics and barristers. The 
intention is to outline the international human rights 
law framework and the extent to which it has been given 
effect to in New Zealand law and practice. Beginning 
with a look at the international and domestic human 
rights context, the book explores the international 
human rights law framework and then particular civil, 
political, economic, social and cultural rights. The text 
is current to 28 February 2017.

Thomson Reuters New Zealand Ltd, 978-1-988504-29-
2, November 2017, 1060 pages, paperback and e-book, 
$172.80 (excludes GST and postage).

Judicial Review – A New Zealand 
Perspective, 4th edition
By Graham Taylor
Dr Taylor published the first edition in 1991. In a 
foreword, Sir Robin Cooke (as he then was) said the 
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Bill Atkin has brought out a 
new edition of his work nine 
years after the second one. 
He is mindful of the moves 
for law reform and the Law 
Commission’s extensive review 
of the Act, and looks at the 
likely development of legis-
lative ground rules. The book 
is divided into nine chapters, 
each of which looks at an 
aspect of New Zealand’s relationship property regime.

LexisNexis NZ Ltd, 978-1-927313-76-3, April 2018, 
288 pages, paperback and e-book, $130 (GST included, 
postage excluded).

Safeguard Health & 
Safety Handbook 2018
By Mike Cosman, Michael 
T o o m a ,  A n n  B u t l e r , 
Craig Marriott, Rachael 
Schmidt-McCleave
This is designed as a practical 
compliance guide which covers 
the key areas of health and 
safety law in the Health and 
Safety at Work Act 2015 and its associated regulations. 
Practical examples and case studies are included and 
the book is targeted at health and safety practitioners, 
workers and managers.

Thomson Reuters New Zealand Ltd, 978-1-988504-70-4, 
January 2018, 306 pages, paperback, $72 (excludes GST 
and postage).

Sale of Goods in 
New Zealand
By Nicholas Wood
Part 3 of the omnibus Contract 
and Commercial Law Act 2017 
replaced the Sale of Goods Act 
1908 from 1 September 2017 and 
Chapman Tripp senior associ-
ate Nicholas Wood describes 
the substantive rules governing 
contracts for the sale of goods. The focus of the work is 
non-consumer sales between New Zealand businesses, 
and the nine chapters include ones on buyers' duties, 
sellers' duties, buyers' remedies, sellers’ remedies, and 
the international sale of goods. “Mr Wood has done fine 
work here,” says Court of Appeal President Stephen Kós 
in a foreword.

Thomson Reuters New Zealand Ltd, 978-1-988504-40-7, 
June 2018, 733 pages, paperback, $184.50 (excludes GST 
and postage).

The Anti-Money 
Laundering Regime: 
A Practical Guide
By Marty Robinson and 
Victoria Scott
Marty Robinson is compliance 
consultant with Fiducia Ltd, a 
compliance consultancy, and 
Victoria Scott is lead in-house 
lawyer for the Department of 
Internal Affairs’ AML/CFT matters. Their objective is 
to provide an all-in-one resource to explain the key 
concepts of the legislation. The book is structured to 
reflect the steps a reporting entity needs to take in order 
to create its AML/CFT systems.

LexisNexis NZ Ltd, 978-0-947514-73-0, June 2018, 
243 pages, paperback and e-book, $100 (includes GST, 
excludes postage).

The Fair Trading 
Act Handbook
By Debra Wilson
Debra Wilson is an associ-
ate professor of law at the 
University of Canterbury. She 
says her book provides, for the 
first time, a detailed considera-
tion of all the substantive pro-
visions and remedies contained 
in the Fair Trading Act 1986. The Commerce Commission’s 
use of compliance advice and warning letters is also 
examined. The 23 chapters are divided into three parts, 
covering unfair conduct; consumer information, product 
safety, safety of services, consumer transactions and 
auctions; and Enforcement and remedies.

LexisNexis NZ Ltd, 978-0-947514-34-1, March 2018, 
601 pages, paperback and e-book, $160 (includes GST, 
excludes postage). ▪

Sale of Goods 
in New Zealand

Contents
1 

Legal books
This information has been compiled from books 
which publishers have sent to LawTalk. It does 
not imply endorsement by the New Zealand Law 
Society and is intended to provide information 
on books which may be of interest to the legal 
profession. Purchase inquiries must be directed 
to the appropriate publisher.
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Will 
Notices

Abbott, Sonja-Leigh
Apo, Matauri Ngariki
Facer, John
Fletcher, Peter Mark
Glading, Gunta
Haeata-Kuku, Rangipai
Harris, Robert Hudson
Howard, Walter Joseph
Kopae, John Nuku Kopae 
(aka Johnny Nuku)
Lam, Chung Ping
Littlewood, Garrick Lenin (aka Rick)
Mataroa, Enua Rurutini
Smith, Christina Peggy
Timoko, David (aka Rewiri Timoko 
aka David Kara Timoko)
Watkins, Stephen James
Wise, Gail Margaret
Wiseman, Gordon Rex
Yum, Foon Ho (aka Yum, Yau Foon)

Glading, Gunta
Would any lawyer holding a will for the above-named, 
late of Christchurch, Retired, born on 11 November 
1935 who died on 12 July 2018, please contact 
Georgina Leslie, Ford Sumner Lawyers:
 georgina@fs-lawyers.com  
 04 910 3200
 PO Box 25 299, Wellington

Howard, Walter Joseph
Would any lawyer holding a will for the above-named, 
late of 17 Withers Road, Glen Eden, Auckland, who 
died on 26 August 2018, please contact Mark Henley-
Smith, Henley-Smith Law:
 mark@henleysmithlaw.co.nz  
 09 818 6153
 PO Box 20067, Glen Eden, Auckland 0641

Watkins, Stephen James
Would any lawyer holding a will for the above-named, 
late of Hamilton, born 9 August 1956, who died 2 
August 2018, please contact Chris Wilson or Stuart 
Lloydd, Herne Bay Law, Barristers and Solicitors:
 lawyers@hblaw.co.nz  
  09 378 0511 or fax 09 378 0513
 PO Box 47250, Ponsonby, Auckland 1144

Facer, John
Would any lawyer holding a will for the above-named, 
currently of Christchurch, previously of Tauranga, 
born on 12 March 1946, please contact Corena Dear, 
Cameron & Co. Lawyers:
 cd@cameronco.co.nz  
  03 348 8061
 PO Box 1985, Christchurch 8140

Abbott, Sonja-Leigh
Would any lawyer holding a will for the above-named, 
late of Hamilton, Baker, who died 6 January 2017, 
aged 46 years, please contact Jo Lovett, Franklin 
Law, Solicitors:
 jo@franklinlaw.co.nz  
  09 237 0066 or fax 09 238 7141
 PO Box 43, Pukekohe 2340 or DX EP77020

Fletcher, Peter Mark
Would any lawyer holding a will for the above-named, 
late of 14 Ribot Place, Randwick Park, Manukau, 
Auckland who died on 22 July 2018, please contact 
Romaine Bousader, The Property Law Centre:
 romaine@plcentre.co.nz  
  09 579 0033
 PO Box 17-393, Greenlane, Auckland 1546

Harris, robert Hudson
Would any lawyer holding a will for the above-named, 
late of Northcote, Retired, born on 27 December 
1939, who died on 15 August 2018, please contact 
Sonya Vujnovich, Simpson Dowsett Meggitt Lawyers:
 sonya@sdmlaw.co.nz  
  09 620 8154
 PO Box 67050, Mt Eden, Auckland 1349

Apo, Matauri Ngariki
Would any lawyer holding a will for the above-
named, late of 23A Ropata Avenue, Point England, 
Beneficiary, who died at Glendowie, Auckland on 4 
April 2015, please contact Maurice J Burney, Barrister 
and Solicitor:
 maurice@mjblaw.co.nz  
  09 527 1311 or fax 09 527 1411
 PO Box 14-663, Panmure, Auckland 1741 or DX 
EP80506 Wiseman, Gordon rex

Would any lawyer holding a will for the above-named, 
late of 1/20 Eason Street, Rotorua, previously of 16 
Conway Avenue, Paengaroa, who died 27 July 2018, 
please contact Richard Shand, Holland Beckett Law, 
Rotorua office:
 Richard.Shand@hobec.co.nz  
  07 349 5757 or fax 07 578 8055
 PO Box 242, Rotorua 3010

Lam, chung Ping
Would any lawyer holding a will for the above-named, 
late of 17 Montecito Place, Golflands, Auckland, 
Engineer, born 14 July 1955, who died on or about 
24 August 2013, please contact Phillip Wong, Wong 
& Bong Law Office:
 phil@wongbong.co.nz  
  09 535 5886 or fax 09 535 5947
 PO Box 51454, Pakuranga, Auckland 2140

Littlewood, Garrick Lenin (aka rick)
We are holding an undated, signed original will for 
the above-named, late of Epsom, Auckland, who 
died 25 July 2018. Would any lawyer holding a will or 
who has prepared a will around 1992 for the above-
named, please contact Irene Walden, Wynyard Wood 
Lawyers:
 irene@wynywardwood.co.nz  
  09 422 2190 or fax 09 422 2182
 PO Box 468, Warkworth 0941

Wise, Gail Margaret
Would any lawyer holding a will for the above-named, 
late of 14 Kowhai Street, Hamilton previously of 100 
Fraser Road, Tauranga and 92 Ohauiti Road, Tauranga, 
born on 12 February 1959 who died 30 August 2018, 
please contact Linda Wilson:
 linda@conveyancingplus.co.nz  
  09 283 8625
 c/o Conveyancing Plus, PO Box 231, Waiuku 2341

Yum, Foon Ho (aka Yum, Yau Foon)
Would any lawyer holding a will for the above-named, 
late of 20A Latham Avenue, Pakuranga, Auckland 
2010, Shop Assistant, born on 2 July 1944 who died 
on 14 December 2016, please contact Stephen Wood, 
Wells & Co Solicitors:
 stephen.wood@wellslawyers.co.nz  
  09 520 4800
 PO Box 28 390, Auckland 1541

Kopae, John Nuku Kopae (aka Johnny 
Nuku)
Would any lawyer holding a will for the above-named, 
late of Whakatane, Retired, born 11 October 1946 who 
died on 9 January 2018, please contact LMC Law:
 sam@lmclaw.co.nz  
  07 886 0553
 PO Box 250, Tokoroa 3444

Haeata-Kuku, rangipaia
Would any lawyer, particularly in the Masterton 
area, holding a will for the above-named, formerly 
of 97 Cameron Crescent, Masterton, but recently of 
Roseneath Rest Home 227 High St, Carterton, please 
contact Ruchelle Liut,  Public Trust:
 Ruchelle.liut@publictrust.co.nz  
 P O Box 31543, Lower Hutt 5040

Mataroa, Enua rurutini
Would any lawyer holding a will for the above-named, 
late of Auckland, who died on 7 January 2018, please 
contact Joelle Pritchard, Rice Craig Solicitors:
 joelle.pritchard@ricecraig.co.nz  
  09 295 1700 or fax 09 295 1701
 PO Box 72-440, Papakura, Auckland 2244 or DX 
EP76506

Timoko, David (aka rewiri Timoko 
aka David Kara Timoko)
Would any lawyer holding a will for the above-
named, late of Hikurangi, Excavator Driver, born 
20 February 1953, who died 27 August 2018, please 
contact Kathryn Williams, Lockhart Legal:
 kathryn@lockhartlegal.co.nz  
  09 365 1056
 PO Box 74295, Greenlane, Auckland

Smith, christina Peggy
Would any lawyer holding a will for the above-named, 
late of Taupo, formerly of 170 Belford Street, Waverly, 
Dunedin, Retired, born 7 January 1921, who died in 
Taupo on 20 May 2018, please contact Phil Clarke, 
Malcom Mounsey Clarke Lawyers:
 pclarke@mmclaw.co.nz  
  07 377 8464
 PO Box 516, Taupo
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We are a 6-person, top-heavy business law team and 
would like to add a young lawyer, willing and eager to build 
on current experience within our diverse, collaborative 
and supportive group. Our work is varied and interesting, 
spanning the full range of commercial issues, from very 
small matters to large and complex projects. Ideally, our 
new lawyer will have spent some time in a beginning 
commercial role and is now interested in developing real 
expertise with appropriate guidance.

WRMK Lawyers is the largest law firm in Northland, with 
our main office in Whangarei, and two satellite offices in 
Dargaville and Kerikeri.

Please refer to our website for more information about 
the firm at www.wrmk.co.nz or check us out on Facebook 
https://www.facebook.com/wrmklawyers.

OPPORTUNITY FOR A JUNIOR 
COMMERCIAL LAWYER

Send your CV and Transcript to:
Mary Armstrong, Manager, WRMK Lawyers

mary.armstrong@wrmk.co.nz

Parry Field Lawyers is a Canterbury firm with an 
international outlook. We enjoy a broad and diverse 
range of work and clients. As a mid-size firm with 
fantastic staff, we provide a real opportunity to build 
your legal skills in a supportive team environment. 
We want our solicitors to develop sound judgment, 
hone their legal reasoning and work as a team to 
develop creative and pragmatic solutions for our 
clients.

You will have:
• 1-4 years post qualification experience in 

Employment, Family and/or civil litigation in  
New Zealand;

• good people skills;
• an excellent academic record;
• a real interest in people;
• a hunger to learn and carve out a career in the law.

This is a real opportunity for a lawyer with mental 
agility to learn and thrive in a practice with a 
reputation of getting to the heart of what matters.

If you like the sound of this opportunity, please 
apply with your CV and academic transcript 
to sarahherron@parryfield.com

DISPUTES LAWYER

We are a long-established firm based in an enviable CBD location.

We are looking to further develop our very strong private client 
practice. We currently have four partners and a significant focus 
on litigation, property and commercial matters.

You could be a sole practitioner, a partner in a law firm or a 
senior associate with a strong client base looking to be involved 
in the further development of our private client practice.

If you would like to explore this opportunity 
with us, please email us in the first instance to 

privateclientauckland@gmail.com

PRIVATE CLIENT PARTNER SOUGHT

12-14 MONTHS FIXED TERM CONTRACT
O’DONOGHUE WEBBER 

NELSON

Plenty of jury trial experience and court time guaranteed.
Experience leading jury trials an advantage but all outstanding 
candidates considered.
Join our friendly and supportive team to grow your advocacy skills.
Own vehicle required as we service the Nelson and Blenheim 
Courts.

Please apply with CV and Academic Transcript to the Practice 
Manager by email to ldb@odw.co.nz

CROWN PROSECUTOR WANTED

We are a respected & successful general practice firm in 
Birkenhead. We’re seeking a Legal Executive (FT) with 5+ years 
experience. The role involves all areas of general practice work 
with a particular focus on conveyancing. Ideally, you will:
• have proven skills & track record in all aspects of conveyancing;
• have good common sense, an eye for detail, a strong work ethic 

and be able to work independently & competently;
• be computer literate, outgoing, professional & down to earth.

To apply please email your cover letter and resume 
to hayley@mplawyers.co.nz. (For start date of mid 
October – mid November)

McHardy Parbery Lawyers
Legal Executive Advertise with us!

Contact our Advertising Co-ordinator:

advertising@lawsociety.org.nz
04 463 2905

LAWTALK LAWPOINTSOUR WEBSITES
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CHRISTCHURCH // RESOURCE MANAGEMENT SOLICITOR

Buddle Findlay is one of New Zealand’s top law firms with offices in 
Auckland, Wellington and Christchurch.  We are a progressive, dynamic 
firm at the forefront of the legal profession.

At Buddle Findlay, we believe that our business is as much about people as 
it is about the law.  That is why we’ve created a culture where people like 
coming to work and they can thrive both personally and professionally. 

Our Christchurch office has an outstanding reputation working with 
great clients, a diverse and inclusive culture, and talented staff.  A rare 
opportunity has presented itself in our resource management team.  This 
team has not had to recruit at this level before as positions are usually 
filled at summer clerk level.  Vacancies have been created by special 
project work.

We’re looking for a dynamic and passionate solicitor with ideally between 
one and five years post qualification experience, however we are open to 
discussing this opportunity with those from a range of levels.  You would 
join a partner, special counsel and senior associate in our environment 
and resource management team.  You will work predominantly with the 
RMA team but will have the ability to draw a broader range of work from 
the civil litigation team as well.

If you are a highly motivated self-starter who is able to provide pragmatic 
and client-focused solutions, then we would like to hear from you.  In return 
you’ll be part of a close knit team working on interesting and challenging 
matters, in a supportive and inclusive environment within a national 
firm that offers comprehensive training, competitive remuneration and 
benefits, and great social activities.

Please contact Margot Elworthy, Human Resources Advisor, for a 
confidential discussion on 04 462 0835 or send your application to  
recruitment@buddlefindlay.com.

buddlefindlay.com 

Talented.

PROSECUTORS

Kayes Fletcher Walker is the office of the Manukau 
Crown Solicitor. We are responsible for the prosecution 
of serious crime in the South Auckland region. We are a 
dynamic, medium-sized law firm committed to providing 
great training and career development. 

We would like to hear from solicitors with at least 
three years of criminal jury trial experience (defence 
or prosecution) who are interested in working with us.

To obtain an application form please visit our website 
www.kfw.co.nz

Applications close Friday 19 October 2018, and can be 
sent to:

 office@kfw.co.nz

  Office Manager, Kayes Fletcher Walker Ltd, 
PO Box 76066, Manukau 2241
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Social Workers Complaints and 
Disciplinary Tribunal Member

The Social Workers Registration Board invites 
appropriately qualified applicants to submit 
expressions of interest for appointment to the 
Social Workers Complaints and Disciplinary 
Tribunal in accordance with the Social 
Workers Registration Act 2003.

The functions of the Tribunal include 
administering the complaints process 
concerning registered social workers 
and exercising the disciplinary powers 
established by the Act.

The Board wishes to appoint a lawyer to 
the Tribunal to replace a recent retiree. This 
role requires a person who has a strong 
understanding of matauranga Māori, tikanga, 
and te ao Māori. 

The Act requires that Tribunal members be 
selected from individuals with knowledge and 
experience of matters likely to come before 
the Tribunal, from registered social workers 
and individuals who are not registered social 
workers. At least one member of the Tribunal 
must be a barrister or solicitor of the High 
Court with not less than seven years’ practice. 
The Board is required to have regard to the 
need to ensure the Tribunal has members 
who represent Maori and other ethnic and 
cultural groups in New Zealand.

Individuals appointed as Tribunal members 
need to be available to sit on Tribunal hearings 
depending on their availability and the nature 
of the complaint being considered.

Applications should be sent to office@
swrb.govt.nz before the closing date of 

24 October, 2018. 

REFEREES, DISPUTES TRIBUNAL
Auckland

There will shortly be a process for the appointment 
of Referees in the Auckland Region.  Members of the 
public are invited to submit the names of persons who 
are considered suitable for appointment as Referee.

Nominations must be sent in writing or by email.  They 
must contain the name, address, telephone number 
and email address of both the nominator and the 
person being nominated.  

Once a nomination has been received, the person 
who is nominated will be sent an application pack 
with details relating to the position and how to apply 
for it.

Nominations are to be made to the Principal Disputes 
Referee, DX SX11159, Wellington 6146, Ph: (04) 462 
6695, or email Kelly-Lea.Brown@justice.govt.nz

Nominations must be received by this office no later 
than 12 noon on Wednesday 17 October 2018.

 

Senior Commercial Lawyer 
OUTSTANDING PART TIME OPPORTUNITY  

AUCKLAND CBD 

Our business law team is passionate about helping businesses 
and corporates to unlock their potential.  We are looking for a 
technically strong and self-motivated senior or intermediate 
business lawyer to join our growing team.   

We work alongside great clients ranging from household names 
and international corporates to privately held companies.  

You will be involved in a wide range of interesting and cutting-
edge commercial and corporate work in a friendly and 
supportive team. You will have plenty of client contact and 
responsibility, and will work closely with other team members. 
We will help you to achieve your career goals.   

We are tech savvy and forward thinking. We are proud to be a 
family friendly team and support flexible work arrangements.  
Ideally we are looking for someone to work 30+ hours with 
scope to increase in the future. 

If this sounds like a good fit, we would love to hear from you.  

For almost 175 years Jackson Russell has provided legal services to 
both private clients and local and international businesses and 
corporates. For more about us please visit our website.  

www.jacksonrussell.co.nz 

For further information or to apply, please email 
enquiry@jacksonrussell.co.nz or phone David Alizade on +64 9 3006937. 

Direct applications are requested.  Please email your full application 
(CV and academic transcript).  All applications will be treated in 

confidence. 
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CPD Calendar

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIL LITIGATION

EVIDENCE AND TRIAL 
PREPARATION

  
3 CPD hours

Chris Patterson This practical workshop covers the core skills of evidence, 
proof and factual analysis (EPF), as well as approaches to 
investigations, the development of case theory and how to 
manage the paperwork associated with any case. A must for 
all litigators.  
Please note: the workshop takes place on a Saturday 
morning and is limited to 25 participants – register soon!

Christchurch

Dunedin

17 Nov

24 Nov

INTRODUCTION TO CIVIL 
LITIGATION SKILLS

  
9 CPD hours

Nikki Pender
Paul Radich QC
Pru Steven QC
James Wilding

This workshop is an excellent opportunity for recently 
admitted practitioners to develop practical skills in civil 
litigation in an intense small-group workshop. You will learn 
how to handle a single file from beginning to end, be able 
to identify and understand the various steps in the process, 
develop the practical skills you need to handle this and a 
range of other litigation files, competently and confidently.

Christchurch 26-27 Nov

COMPANY, COMMERCIAL AND TAX

INJUNCTIONS AND 
OTHER EMERGENCY 
RELIEF

  
2.5 CPD hours

  
2 CPD hours

Sarah Armstrong 
Tim Stephens

The need for an injunction arises in urgent situations where 
practitioners are typically under significant time pressure. 
This seminar will provide an overview and explanation of 
aspects of injunctions and other emergency orders; as well 
as practical advice and guidance on filing applications and 
responding to them.

Christchurch

Wellington

Auckland

Webinar

30 Oct

31 Oct

1 Nov

31 Oct

CRIMINAL

SEXUAL VIOLENCE 
CASES – BEST PRACTICE 
ADVOCACY

  
6.5 CPD hours

Jonathan Temm
Marie Dyhrberg QC
Dr Emily Henderson

The Sexual Violence Pilot Courts commenced in the 
Whangarei and Auckland District Courts on 1 December 
2016 and are ongoing. Many District Court Judges have now 
received special training in the unique dynamics of sexual 
violence cases, the use of communication assistance, and 
alternative ways of giving evidence under ss 102-107 
Evidence Act. Supported by experienced lawyers, 
communication assistants and psychologists, this workshop 
for intermediate and senior litigators in criminal cases will 
provide learning and practice in the fundamental changes 
to cross-examination techniques that will be part of the new 
court approach. Note: full day workshop is on a Saturday.

Auckland 13 Oct

CRIMINAL LAW 
SYMPOSIUM

  
6.5 CPD hours

Chair: 
The Hon Justice 
Simon France

The 10th Criminal Law Symposium again promises to be ‘the 
highlight of the professional year’, as one previous attendee 
put it.  Chaired by The Hon Justice Simon France, this ‘must-
attend’ day brings you a range of high calibre speakers 
covering the latest developments and caselaw in evidence, 
sentencing, criminal procedure and issues in multi-defendant 
trials.

Wellington

Live Webstream

26 Oct

26 Oct

EMPLOYMENT

EMPLOYMENT LAW IN A 
TIME OF CHANGE

  
13 CPD hours

Chair: 
Gillian Service

Employment law in a time of change - 2018 is an exciting 
time to be an employment law practitioner. We are 
undergoing widespread change: global change to working 
arrangements and the gig economy; changes to New 
Zealand’s employment laws; changes to society; and 
changes that we are seeing within our own profession. Join 
us for the biennial Employment Law Conference with an 
exciting range of topics and a stellar line up of presenters.

Auckland

Live Webstream

18-19 Oct

18-19 Oct

FAMILY

INTRODUCTION TO 
FAMILY LAW ADVOCACY 
AND PRACTICE

  
13 CPD hours

John Adams
Usha Patel

This workshop will show you how to run a domestic violence/
interim parenting case from go to whoa. Through precedents,
videos, a book of materials, and performance critique, this
course, recommended by the Legal Services Agency, is sound,
participatory and proven.

Wellington

Auckland

19-20 Nov

26-27 Nov



PROGRAMME PRESENTERS CONTENT WHERE WHEN

GENERAL

MEDIATION FOR 
LAWYERS PART A – 
UNDERSTANDING 
MEDIATION

  
14.5 CPD hours

Virginia Goldblatt
Adam Lewis

Mediation knowledge and skills are an increasingly important 
adjunct to legal practice. Many more clients are taking disputes 
to mediation (because it works) and the more that legal 
advisers know about how it works the better. In addition, 
practice as a mediator extends the service that lawyers can 
offer the public.

Wellington 12-14 Oct

PRACTICE & PROFESSIONAL SKILLS

LAWYER AS NEGOTIATOR

  
11.5 CPD hours

Jane Chart Negotiation is a vital skill for every lawyer and improved 
negotiation skills can help avoid unnecessary litigation and 
produce better settlements more efficiently. Attend this 
workshop to gain an understanding of the risks and benefits 
of various negotiation strategies and techniques.

Auckland

Wellington

30-31 Oct

14-15 Nov

TRUST ACCOUNT 
SUPERVISOR TRAINING 
PROGRAMME

  
7.5 CPD hours

Philip Strang To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and pass 
all assessments. The training programme consists of self-study 
learning modules to help you prepare for assessment.

Auckland

Christchurch

13 Nov

22 Nov

LOGIC FOR LAWYERS

  
5 CPD hours

Prof Douglas Lind Attend this workshop to learn a practical framework 
and gain specific analytical tools for working with legal 
arguments. The workshop provides sufficiently complete, but 
short and concise descriptions of those argument forms and 
logical fallacies (errors of reasoning) most relevant to legal 
practice.

Wellington

Auckland

15 Oct

18 Oct

ADVANCED LOGIC FOR 
LAWYERS

  
5 CPD hours

Prof Douglas Lind An advanced workshop designed for lawyers who have 
attended the Logic for Lawyers workshop.

Wellington 16 Oct

READING ACCOUNTS 
AND BALANCE SHEETS

  
7.5 CPD hours

Lloyd Austin A workshop to enable you to unlock the mysteries of
financial documents, gain an insight into the world of
accounting and make you more effective and confident
when advising your clients on financial matters.

Auckland

Hamilton

Christchurch

Wellington

5-6 Nov

7-8 Nov

12-13 Nov

14-15 Nov

STEPPING UP – 
FOUNDATION FOR 
PRACTISING ON OWN 
ACCOUNT 2018

  
18.5 CPD hours

Director:  
Warwick Deuchrass

All lawyers wishing to practise on their own account whether 
alone, in partnership, in an incorporated practice or as a 
barrister, will be required to complete this course. (Note: 
From 1 October 2012 all lawyers applying to be barristers sole 
are required to complete Stepping Up.) Developed with the 
support of the New Zealand Law Foundation.

Auckland 8-10 Nov

MEDIATION FOR 
LAWYERS PART B – 
CIVIL/COMMERCIAL, 
FAMILY & EDUCATION 
DISPUTES

  
15 CPD hours

Virginia Goldblatt
David Patten
Denise Evans

This workshop builds on the NZLS CLE workshop Mediation 
for Lawyers Part A which provided opportunity to 
understand the process of mediation and to learn to think 
like a mediator – not a lawyer. It provides further opportunity 
to observe a civil mediation, to dissect it and to practise 
mediation skills.

Wellington 16-18 Nov

PROPERTY

LAND TRANSFER ACT – 
NUTS AND BOLTS

  
3.5 CPD hours

  
2 CPD hours

Thomas Gibbons 
Robbie Muir

This seminar provides a comprehensive introduction to the 
new Land Transfer Act which is expected to come into force 
in November 2018. The presenters will guide you through 
what has and has not changed, what you need to know, what 
you need to do, and where to get more information.

Dunedin

Christchurch

Wellington

Hamilton

Auckland

Webinar

16 Oct

17 Oct

18 Oct

24 Oct

25 Oct

18 Oct

Online registration and payment can be made at: 
www.lawyerseducation.co.nz

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.



CPD Calendar
PROGRAMME PRESENTERS CONTENT WHERE WHEN

PROPERTY

SUBDIVISIONS

  
6.5 CPD hours

Chair: 
Thomas Gibbons

Property subdivisions can entail a myriad of issues that need 
to be worked through and can prove to be a risky, exciting 
and potentially profitable venture for your clients. This 
intensive will take a practical approach in examining the key 
issues and developments in this area. Subdivisions sit at the 
interface of resource management and property law and this 
intensive brings these strands together.

Wellington

Auckland

Live Webstream

13 Nov

14 Nov

13 Nov

IN SHORT

ESTATE ADMINISTRATION 

  
2 CPD hours

Samuel Ames 
Loren Gerbich

The death of a family member is likely to be a highly stressful 
time for your clients and this can be compounded by the 
increasing complexity of some of the issues that are emerging 
in this area of the law. The presenters will take a practical 
approach in discussing cross border issues, application for 
probate and letters of administration and key aspect aspects 
of estate administration.

Auckland

Live Webstream

23 Oct

23 Oct

 

SPOUSAL MAINTENANCE 
– UPDATE AND BEST 
PRACTICE

  
2 CPD hours

Vivienne Crawshaw 
Lynda Kearns

A scrutiny of the recent case law continues to reveal differing 
judicial approaches to spousal maintenance reflecting the 
courts’ broad discretion. The seminar will provide an update 
of key developments in this area and will take a practical 
approach aimed at helping ensure that you are able to 
achieve the best possible results for your clients.

Auckland

Live Webstream

6 Nov

6 Nov

 

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz
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Across
1 See 15
6 See 25 Down
10 He returns to scene of conflict (3)

11 See 15
12 Labels “Sixpence” as more or 
less having the quality of being 
comprehensible (14)

14 Attend 25? I'll relish luscious 
starters from one of the entertainers 
at the 1 across 20 15 1 down 11 25 
6 (4,4)

15/1/11 I envy Lancastrian Queen's 
siren, blown every 150 years (16,11)

18 Moist and spacious, say (6)

20 See 1 Down
23 Richard: not hard to reflect that 
some cheer! He (alternating Spanish 
and French) obtains theme of the 1 
across 20 15 1 down 11 25 6 (6,2,6)

26 Awful thing, to endlessly atom-
bomb a country (11)
27 Almost fond of the ex-president 
(3)

28 As an afterthought, note found in 
church (4)

29 Predator damaged leg joint, I 
hear, before beheading Snoopy (5,5)

Down
1/20 One who speaks 
hypocritically to plant woman, and 
lets out a branch (10–8)
2 Build me a planet, and use this to 
show who I am! (9)

3 Raise drink and strike glass, 
cheering (7)

4 Not a convenience store for the 
lactose intolerant? (8)

5 Five slain in riot where strikes 
occur... (6)

7 ...a lot, I gather? (5)

8 Puts to rest “Amlet” and “Hosts”, 
for example? (4)

9 Charles, say, giving a number to 
Vincent (6)

13 Swindle Eve out of motion 
detector (4,6)

16 Cue you heard asserting truth of 
a symptom of fear (9)

17 Change James IV in what tells 
you to stop (8)

19 Mansfield's Mrs Parker who's 
French's in the underground (6)

21 Best casual greeting extracted 
from 480 grains (7)

22 State of a davenport left out and 
returned (6)

24 Reportedly regard attractive 
women as objects of worship (5)

25/6 Announce naive celebration (4,4)

A New 
Zealand 
Legal 
Crossword
SET BY MĀYĀ

Solution to September 
2018 crossword
Across
1. Blossom, 5. Equinox, 9. Inter, 
10. Guerrilla, 11. Astonish, 
12. Bandit, 14. Ever, 16. Drug Dealer, 
18. Entreaties, 19. Daub, 22. Vernal, 
23. Zero Hour, 26. Neighbour, 
27. Essex, 28. Mens Rea, 29. Hoodlum.

Down
1. Brigade, 2. Octet, 3. Spring, 
4. Magistrate, 5. Even, 6. 
Upreared, 7. Nile Delta, 8. X Factor, 
13. Agresearch, 15. Extortion, 
17. Metaphor, 18. Envenom, 
20. Bar Exam, 21. Forego, 24. Ousel, 
25. Goya.

LIFESTYLE

L I F E S T Y L E
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LIFESTYLE

L I F E S T Y L E

In the latest retrospective look at television’s glorious legal history we check out a British-made 
programme that recreated several famous cases involving a theatrical turn-of-the-century barrister, 
one of the first lawyers made famous by the burgeoning tabloid press. It has a tenuous New Zealand 
connection, which is more than good enough for us to claim it as part-Kiwi.

The media-friendly barrister 
and the gory and salacious 
cases he defended
BY CRAIG 

STEPHEN

shadow of the noose was a BBC 
drama about the life and career of 
British barrister Sir Edward Marshall 
Hall KC, a well-known public figure 
due to his involvement in some of 
the most notorious and widely-re-
ported court cases of the time, 
including high-profile murders.

The drama series starred one-
time wannabe lawyer Jonathan 
Hyde as Marshall  Hall .  The 
Brisbane-born Hyde’s father was 
a successful barrister, and Hyde 
junior himself studied law in the 
city before quitting law school 
for acting. A regular mainstay of 
various British drama broadcasts 
he later became a familiar face in 
popcorn fodder such as Jumanji 
and The Mummy.

His sidekick was Edgar Bowker, 
played by Michael Feast, and the 
eight episodes featured various top-
level actors such as Peter Capaldi 
and Caroline Quentin.

The series was a curious co-pro-
duction between the BBC, Australian 
Broadcasting Corporation and 
Television New Zealand. TVNZ says 
the broadcaster partners with global 
partners on projects, with a recent 

one being Legend of the Monkey with ABC Australia and 
Netflix.

The BBC made eight episodes, all of which were 
written by Richard Cooper, and they aired between 
1 March and 19 April 1989 on its secondary channel, 
BBC Two.

The series debuted with An Alien Shore where 
Marshall Hall appears to have taken on a busted 
flush, defending a prostitute who is caught with one 
of her clients in a trunk. Every barrister in London 
has declined Marie Hermann’s case, until Edward 
Marshall Hall steps in.

“I almost dare you…”
Replicating the dramatic courtroom hyperbole that 
enthralled the public in 1894 with eyes glazed and arms 
waving, Hyde challenges the jury: “I almost dare you to 
find a guilty verdict”. He gets the murder charge down 
to manslaughter.

In Noblesse Oblige, Marshall Hall is involved in a very 
different matter, a libel case. Lady Scott alleges that her 
son-in-law’s marriage to her daughter foundered due 
to his homosexual tendencies. Having recovered from 
illness, Marshall Hall is desperate for a case to restore 
his fortunes.

Gone for a Soldier opens with Marshall Hall’s unex-
pected (as in there was no pointer in the previous 
editions) marriage to Henriette. But then it’s back to 
business – defending a maid accused of killing the child 
she had out of wedlock from a brief fling with a rich 
and privileged military man. His case is not helped by 
Annie Dyer’s apparent confession.

The bbc 
made eight 
episodes, 
all of which 
were written 
by richard 
cooper, and 
they aired 
between 1 
March and 19 
April 1989 on 
its secondary 
channel, bbc 
Two.
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❝ I sometimes think that one of the great things about being 
an architect is that by their buildings they can speak long, 
and loud. We Judges, no matter how bellicose in life, just 
end up whispering from the pages of dusty law reports. 
It is the triumph of the tangible.❞

— Court of Appeal President Justice Stephen Kós during his 
address at the Otago Bar Dinner on the occasion of the 
Court of Appeal’s first sitting in Dunedin since 2004.

❝ You live in as fine a city as one could live in. You have just 
anticipated global warming a little early. But there you 
are, Dunedin, ahead of the curve yet again.❞

— Kós P, who lived in Mosgiel until the age of three, signs off.

Notable 
Quotes

❝ F–- yourself.❞
— Canadian lawyer Winfield Corcoran responds to Justice 

Donna Hackett after a testy argument about Mr Corcoran’s 
conduct in the court earlier in the day. The agreed statement 
of facts at the resulting Ontario Law Society tribunal hearing 
said that Mr Corcoran didn’t intend Justice Hackett to hear 
his comment, but it was picked up by the microphone. He 
was reprimanded and fined $500.

❝ I’ve made a lot of mistakes for a man who wanted to do a 
lot of good in my life. An apology can’t right the wrongs 
that I’ve done, but I think it’s a pretty good place to start.❞

— Former Kentucky disability lawyer Eric Conn addresses 
US District Judge Danny Reeves while being sentenced to 
another 15 years in prison for escaping from electronically 
monitored custody while awaiting a 12-year sentence 
following a plea agreement. Mr Conn bribed doctors and 
a judge to falsify and approve medical records for thousands 
of his clients, resulting in a $500 million social security 
fraud – the biggest in US history.

L I F E S T Y L E

In Beside the Seaside the barrister is 
called upon to defend a man regarded as 
a womaniser, a conman and a spy who is 
accused of killing his estranged wife, in 
the coastal town Great Yarmouth, hence 
the title.

An extra-marital affair is also at the heart 
of Gun in Hand which begins with Edward 
Lawrence and Ruth Hadley engaged in a 
violent argument. The scene ends with 
several shots being fired and Hadley dying 
in her lover’s arms.

But Lawrence is a big wheel in 
Wolverhampton with many influential 
friends, including the mayor, so can call 
upon the best, and engages Marshall 
Hall. This episode sees the barrister at his 
most theatrical and the court is in effect 
his stage.

A tabloid target
As in Hanlon in which the final episode of 
that New Zealand series focused entirely 
on the central character, Marshall Hall is 
the centre of the story in Turn Again. He is 
targeted by a scurrilous tabloid newspaper 
owner vowing revenge after the barrister 
wins a libel case for an actress against the 
paper. It’s an episode that raises some 
interesting points about the power of the 
press, which are as relevant as they were 
in 1989 and more so now, as they were a 

century ago.
The Camden Town Murder is one of his most famous cases, 

defending Robert Wood, who is tried for the murder of the pros-
titute Emily Dimmock. The trial is a memorable one, with a lot of 
noise from the public gallery to ramp up the tension.

The series concluded with Sentence of Death. Marshall Hall’s client 

▴ Actor Jonathan Hyde (Marshall Hall)  Gage Skidmore ba
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❝ Are you silly? Whom are you banging tables for … get out! 
Military Police should escort this man, never come back 
to my court!❞

— Lieutenant-General Andrew Gutti, Uganda General Court 
Martial chairman, banishes civilian lawyer Jimmy Muyanja 
who successfully tried to attract his attention by banging 
on a table.

❝ [22] I acknowledge that your sentence will be much harsher 
than I would otherwise have imposed, however, that will 
invariably be the case for a third-strike offence. Parliament 
deliberately designed a harsh response to offenders 
who persistently commit serious offences despite clear 
warnings.❞

— Collins J sentences Hayze Heihana Waitokia, 26, to seven 
years’ imprisonment without parole ([2018] NZHC 2146) on 
a charge of wounding with intent to injure, his third-strike 
offence pursuant to section 86D of the Sentencing Act 2002.

❝ If those running legal organisations in this country solved 
client problems at the rate at which they have assessed 
and addressed gender inequality, they would be out-of-
work indigents. I am not aware that there are too many 
of those in the rare air at the top of legal hierarchies.❞

— Barrister Cathy Murphy in a contribution on the NZ Lawyer 
website.

❝ There is a real tension around how non-urgent in-courthouse 
arrests are unfolding as, of course, it’s a public space but 
on the other hand it is where people come to have their 
matters decided.❞

— Law Society Canterbury-Westland branch President 
Grant Tyrrell points to a problem with the multi-purpose 
Christchurch Justice & Emergency Services Precinct. Police 
used courthouse swipe cards to enter a courthouse interview 
room and arrest a man who was speaking to his lawyer. The 
Central Police station is connected to the court facilities.
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is one of the most infamous murderers of 
the early 20th Century – Dr Hawley Harvey 
Crippen.

Marshall Hall’s recreation of the night 
of Mrs Crippen’s death is the standout 
moment. It also poses the question – 
had Dr Crippen accepted Marshall Hall’s 
instructions, would he have hanged; or 

even been convicted of manslaughter?
Throughout the 1980s, videotape was 

still widely in use, and Shadow of the 
Noose was shot entirely on that format. 
An asbestos scare at BBC Television Centre 
in London meant that the studios were put 
out of action and the series was relocated 
to a warehouse in Bristol.

Timeline rather vague
One review of the DVD isn’t overwhelm-
ingly impressed with the chronology: “It’s 
a pity that the timeline between each 
episode is rather vague. In real terms, the 
cases we see in the series took place over 
a period of a decade or more, but there’s 
never any feeling that time has passed.”

But the writer isn’t put off: “ … there’s 
little to fault across all the eight episodes. 
Shadow of the Noose is a consistently strong 
series, powered by Jonathan Hyde’s electric 
performance. His Marshall Hall is a pure 
showman – delighting in taunting judges 
and wooing juries – whilst the uniformly 
excellent guest casts help to bring the 
stories to life.” ▪

Shadow of the Noose was released on 
DVD in 2017 and a quick check of eBay 
UK and Amazon UK at the time of writing 
found several copies available, as well as 
the novel based on the series.

… there’s  
little to fault 
across all the 
eight episodes. 
Shadow of 
the Noose is 
a consistently 
strong series, 
powered by 
Jonathan 
Hyde’s electric 
performance. 
His Marshall 
Hall is a pure 
showman
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Whilst all practising as barristers sole, between us we have a wealth of expertise and experience 
across civil, commercial, regulatory and equitable law. In addition to traditional advocacy services, 
we offer arbitration, mediation, negotiation, and technical specialist advice, using our strategic 
judgement. In other words, we focus on what our clients need.

At FortyEight Shortland, we believe that the whole 
is greater than the sum of its parts.
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CONTACT:
  
Tel: +64 9 601 9600
Email: kaylahamiora@fortyeightshortland.co.nz
Web: www.fortyeightshortland.co.nz

ADDRESS: 

Level 34
Vero Centre
48 Shortland St 
Auckland 1010

BARRISTERS:

Kellie Arthur
Mark Colthart
Bret Gustafson
Greg Jones

Steve Keall
Rob Latton
Tim Rainey
Carole Smith


