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The key is thorough analysis of the risks and careful negotiation to 
ensure sufficient and genuine mitigation of them.”

– Malcolm Crompton, former Australian Federal Privacy Commissioner

 he
 cloud hangs

ov
er the new
horizon

Contents.

Rachael Breckon

Page 4

Cloud hangs over 
the new horizon

LawTalk defines the cloud and 

outlines the risks, benefits and profes-
sional obligations lawyers should consider 
when outsourcing client information. 

Our Profession, Our People  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  12
Gallavin on litigation  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  19
Does the profession have an obligation to work for free in the absence of a state funded safety net?

The business of law   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  20
Networking: what it is and why it matters.

Practising Well   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  22
How do you help somebody you know who has a drinking or a drug problem?

Inspectors’ briefcase   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  24
Reporting to clients
Closure of files

Continuing Professional Development  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  26
Social Media  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  27
Drafting ‘cease-and-desist’ letters in the online environment and avoiding negative perceptions.

Alternative Dispute Resolution   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  28
New way of resolving relationship property disputes. 

Land on competition law   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  30
The Chorus decision and the approach to telecommunications regulation. 

NZLS CLE Ltd upcoming programmes  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  32
Law Foundation   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  34
Foundation support for disadvantaged groups.

Lawyers Complaints Service   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  35
Coming up   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  36
Classified Advertising   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  36

Contents.

Regulars

Feature

Call us today:

0800 800 627
Visit us online at mas.co.nz

Of course you can’t. Nor should you have to.

We believe that accurately calculating the cost of rebuilding your house if it’s destroyed should be our risk,  

not yours. Which is why, unlike most insurance providers, we are continuing to offer Area Replacement cover  

on our House insurance policies. This means you can rest easy knowing that we’ll rebuild your house to the  

floor area you provide us with.

To find out more about MAS House insurance, email us today at info@mas.co.nz or call 0800 800 627. 

ONE OF THESE HOUSES IS 
WORTH MUCH MORE THAN 
THE OTHERS.

CAN YOU SPOT WHICH ONE?

Terms and conditions and normal underwriting criteria apply.

A B C

MAS4174 House Insurance_A4_v4.indd   1 21/05/14   11:51 AM

1LawTalk 845 · 4 July 2014 ·



From the Law SocietyFrom the Law Society

I am now entering my second two-year 

term on the New Zealand Law Society’s Board. 
When I joined the board just over two years ago, 
the profession was facing the global financial 
crisis as well as the legal aid changes and grap-
pling with the prospect of new requirements in 
many areas of the law, including the criminal 
procedure legislation.

Change has been a constant during this time, as 
it has for as long as I can remember. In fact, one 

of the lessons I have learned in 
life is that change will continue 
at an exponential pace.

Lawyers will adapt as 
they always have. Some will 
continue to yearn for the “old 
days”. Some just struggle to 
keep up and others simply 
decide they will stop, rather 
than change. I saw this with 
a few lawyers following Land 
Information New Zealand’s 
change to e-dealing. Yet oth-
ers, however, will embrace 
change and ride the wave.

Where I practise – Whan-
ganui – is no different. 

I have noted, too, the stresses that some 
changes have brought for lawyers, particularly 
in certain areas of practice, such as family law, 
and I would like to assure our colleagues facing 
these changes that we recognise what you are 
experiencing and that if the Law Society can 
help in any way, it will. The Law Society has 
been “across” these issues from the start and 
spends countless hours minimising the adverse 
affects of change for its members.

Some changes, however, bring opportunities 
and the excitement of travelling new paths. 
The rapid changes in technology, particularly 

computer technology, mean that old ways of 
business are changing.

One of the recent changes is the introduction 
and development of “cloud” computing. We know 
lawyers are asking questions and expressing 
understandable uncertainly about whether or 
not they should consider using the “cloud”.

The feature in this issue of LawTalk looks at 
this development. It outlines what “cloud” 
computing is, and looks at what lawyers should 
investigate and consider when making decisions 
about their IT future.

As in all things pertaining to the practice of law, 
the business decision will be about balancing the 
need to be competitive, to deliver legal services in 
different ways and to obtain a reasonable return 
against the privileges and obligations that lawyers 
are bound to. With that is the requirement to 
act without conflict and in the interests of the 
client subject only to their overriding obligation 
to the court and to support the rule of law and 
the administration of justice.

This is the balance that the Law Society is 
constantly striving to achieve and in each deci-
sion the Board makes, those considerations are 
borne in mind.

That balance is, therefore, always foremost in 
our minds, whether we are considering regulatory 
matters such as standards and discipline, making 
decisions on the review of the intervention rule 
or the services provided by the national law 
library (the “R&D” laboratory of the profession) 
or continuing professional development. 

Rest assured, your Law Society Board “gets” 
the issues facing the profession on a daily basis.

John Unsworth

New Zealand Law Society Central North Island 
Vice-President

John Unsworth
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News PointsNews Points
Cut prison muster
New Zealand must plan for a 

“continuing reduction in prison numbers 
by other more effective means of responding 
to crime”.

This is stated in a report entitled Unlocking 
Prisons: How we can improve New Zealand’s 
prison system, released by JustSpeak on 
24 June.

In publishing the report, JustSpeak says 
it aims to direct New Zealand towards a 
much-needed “constructive and clear headed 
public debate” based upon research and 
evidence about our penal system.

The report, available at http://justspeak.
org.nz/, was launched by Professor Warren 
Brookbanks, Youth Court and Rangatahi 
Court Judge Frances Eivers and Dr Paul 
Wood, who spent a number of years in prison. 

Although prison may be necessary to 
protect the community from particularly 
violent and serious offenders, the report 
argues, it is in many cases a drain on valuable 
resources and actually increases the risk 
offenders pose to society in the long term.

Among its 30 recommendations are: 
• raising the threshold for considering 

sentences of home detention to an end 
sentence of three years’ imprisonment;

• repealing the “three-strikes” law;
• establishing a Sentencing Council; and
• increasing the availability of specialist, 

problem-solving courts in New Zealand.

Joint and several 
liability
The Law Commission’s latest report 

Liability of Multiple Defendants (NZLC R132) 
was tabled in Parliament on 24 June.

In the report, the Commission recom-
mends that the existing rule of “joint and 
several liability” be retained, with some 
modifications. 

Modifications should allow some flex-
ibility where circumstances could otherwise 
produce a harsh or unfair result. For example, 
courts should have discretion to grant relief 
to a truly “minor defendant” (who the court 
agrees has a very low share of responsibility 
for the relevant harm done). 

The report is at www.lawcom.govt.nz/
project/review-joint-and-several-liability.

3LawTalk 845 · 4 July 2014 ·



T
echnology is, perhaps, the 

antithesis of law – fast paced, ever 
changing and without precedent.

But, like all business people, lawyers need to 
utilise technology to provide top, competitive 
professional services to clients and – after the 
harrowing tales of files lost in the Christchurch 
earthquakes – take measures so client data is 
secure in a natural disaster. 

Because of this, an increasing number of 
practitioners are exploring (or already using) 
cloud services. 

However, many lawyers and clients are aware 
there are also associated, and uncharted risks 

associated with the cloud and, in particular, 
privacy. 

Maintaining client privacy and confidentiality 
is a statutory obligation for lawyers, under 
both the Lawyers and Conveyencers Act 2006 
and the Privacy Act 1993 (which is about to be 
overhauled). 

Recently the government reiterated its 
intention to give the Privacy Act (and Privacy 
Commissioner) more power, and even promised 
the office funding. 

Minister of Justice Judith Collins says the 
revised Privacy Act would clarify that an 
agency will be accountable for information 

 he cloud hangs over the new horizon
by rachael breckon
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it outsources to service providers for storage 
or processing purposes. 

“The agency will be accountable regardless of 
whether the service provider is located in New 
Zealand or offshore. If the service provider is 
located offshore the New Zealand agency will 
not be accountable where the offshore service 
provider discloses information because foreign 
laws require them to,” she says.

However lawyers and firms who are already 
using best practice when it comes to personal 
information under the Privacy Act do not need 
to be overly concerned. 

“This proposal clarifies what is generally 
understood to be required by existing law. There 
should be few, if any, costs for agencies that 
already comply with this obligation,” she says.

Buyer beware
The cloud market is currently growing at an 
exponential rate. Every company seems to 
tout some (often tenuous) relationship to the 
out-sourced data storage or software solution. 

Like all competitive markets, products and, 
in the case of cloud services, contracts range 
widely in terms of quality and delivery. 

Manager of Information Integrity Solu-
tions and former Australian Federal Privacy 
Commissioner Malcolm Crompton advises 
lawyers who are interested in using cloud 
services to thoroughly and widely research 
before making the decision over where to store 
their clients’ data.

“Do not talk only to [the cloud service pro-
viders]. You will not get the whole story from 
talking to them,” Mr Crompton stresses. 

To explain the variations in the service 
contracts he uses a metaphor of buying an air 
ticket, compared to chartering an aircraft, to 
illustrate the difference in how cloud service 
provider contracts can work. 

When you buy an air ticket, Mr Crompton 

explains, the terms and conditions are not 
negotiable; when you charter your own plane 
you can negotiate.

“The point is that when cloud first came 
on the scene, it was all about selling non-
negotiable air tickets. It was a sellers’ market,” 
Mr Crompton says. 

“The sellers said you take these services 
on these conditions, or don’t take them. It’s 
moved now to a point where at least some of 
the buyers have got some buying power, and 
they say: ‘no we are going to charter the aircraft 
and these are the rules we are going to write’.”

The operative word here is ‘some’. 
Mr Crompton points lawyers to a compre-

hensive study by Shelston IP partner Mark 
Vincent, Cloud Computing in 2013 – What legal 
commitments can you expect from your provider. It 
showed the massive range of cloud computing 
contracts available in Australia, where some 
were in line with Australian Privacy standards, 
while others were far from it.

New Zealand Institute of IT Professionals 
(IITP) operations manager Joy Cottle also 
stresses the importance of planning and research 
when considering a move to the cloud.

She recommends lawyers who are not confi-
dent of their technical savvy use a consultant 
before signing up to a cloud service provider 
to help them navigate the new technological 
terrain. She says they should also consult the 
The CloudCode, a scheme developed by the New 
Zealand cloud computing industry, facilitated 
by the IITP, which allows cloud providers to 
declare the way they operate.

The CloudCode aims to create an ethical 
benchmark for cloud providers, and give some 
security to businesses looking to move to the 
cloud.

“One of the big motivating factors behind 
establishing the CloudCode was being able to 
discern a gold standard cloud provider from the 
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guy who has a server in his bedroom, which is 
obviously a big risk for lawyers to be storing 
confidential information on somebody’s home 
computer,” Ms Cottle says.

“The CloudCode can’t guarantee that we 
aren’t talking about somebody who has servers 
in their garage or bedroom, but it does a pretty 
good job of unveiling that.” 

“We want our members and cloud service 
providers to be transparent in the profession,” 
Ms Cottle says. 

The New Zealand scheme is not the only form 
of non-legal accreditation lawyers can use. 
Mr Crompton points to the European Union’s 
Binding Corporate Rules and the Asia Pacific 
Economic Co-operation Cross Border Privacy 
Rules as examples of other ways consumers can 
gain confidence in their cloud service provider, 
and what it commits to.

Mr Crompton also points out that lawyers 
need to be careful about focusing too intently 
on the legal argument as it has only been 
about position and not on the pragmatics of 
international privacy law.

“Regardless of the requirements of the law the 
question is: is it likely to be enforced?” he says. 

Ms Cottle reminds consumers that while 
there is “every privacy law that you could think 
of under the sun”, breaches still happen. 

“I personally think the best thing you can 
do is understand what will happen if there is 
a security breach. What is the cloud service 
provider’s practice? How will they engage 
in enforcement with official agencies?” Ms 
Cottle says. 

“Lots of security breaches have occurred 
in the last 18 months – IRD, WINZ, ACC – and 
while this does happen, unfortunately, the 
issue is: What have the organisations done to 
mitigate damage after the fact?”   

It is important to remember that while the 
above examples are frequently used in discus-
sions of data and privacy, none were caused 
by cloud service providers. 

In fact, LawTalk could not find any instances, 
in New Zealand, where cloud service providers 
were responsible for a privacy breach. 

However, accidental privacy or security breach 
due to equipment failings or human error are 
not the only thing that should be of concern to 
lawyers looking to move to the cloud. 

Consumers need to be wary of the possibility 
that cloud storage providers could sell personal 
information or give it to third parties, and in 
a post-Snowden world, the third party many 
are afraid of is the United States government. 

Although the idea of the United States 
government wanting to spy on the property, 

 efining cloud computing D
The “cloud” is a marketing term that 

seems to have become reasonably cemented 
in the vernacular of outsourced data storage. 

While the term is circulated widely, it is often 
not well understood.

For some it paints a clear picture of data stored 
off-premise and accessible from any location. 
For others it presents a waffly image with little 
relationship to the actual product, and an image 
of data hanging in the sky, when in fact the 
opposite is true. 

Data only travels in the air for the short amount 
of time it takes to move from a wireless device 
to a cellphone tower, or wireless router. It then 
journeys through connected cables underground 
and underseas to settle in racks of servers (not 
dissimilar to the one connected to your desk PC) 
or in server farms, which are often backed up in 
multiple locations around the world.

Legally defining the cloud is also not easy. A 
search of the term “cloud” in the New Zealand 
legislation website will get no hits. However, 

New Zealand agencies appear to refer to the 
United States Department of Commerce National 
Institute of Standards and Technology (NIST) 
definition as the starting point for defining the 
cloud. 

The NIST definition was years in the making, 
took 16 drafts, and still states “cloud computing 
is an evolving paradigm” and that the definition 
is only intended to serve as a “means for broad 
comparisons of cloud services and deployment 
strategies, and to provide a baseline for discussion 
from what is cloud computing to how to best use 
cloud computing”. 

NIST defines cloud computing as:
Cloud computing is a model for enabling ubiqui-

tous, convenient, on-demand network access to a 
shared pool of configurable computing resources 
(eg, networks, servers, storage, applications, 
and services) that can be rapidly provisioned 
and released with minimal management effort 
or service provider interaction. 

This cloud model is composed of five essential 
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characteristics, three service models, and four 
deployment models. 

Essential Characteristics:  on-demand self-
service, broad network access, resource pooling, 
rapid elasticity and measured success. 

Service models: Software as a Service (SaaS), 
Platform as a Service (PaaS) and Infrastructure 
as a Service (IaaS). 

Deployment models: Private cloud, Community 
cloud, Public cloud and Hybrid cloud. 

The best metaphor, says senior lecturer 
engineering science at Auckland University Dr 
Michael O’Sullivan, whose research is focused 
on behind the scenes of cloud computing, which 
has been used to describe the cloud is a utility, 
such as water, electricity or a cell-phone. 

Essentially, he says, “if you need more compu-
tational resource like data storage, you let your 
cloud provider know, pay for the extra amount 
you need and away you go.”

He compares this to upgrading your phone 
plan. “You just put more files onto your cloud 

storage and your monthly bill increases”. 
This metaphor can be extended to the way the 

service is provided. Cloud storage solutions, like 
water or electricity, can be provided on a small 
scale. A household or business can generate its 
own energy and collect its own water. 

Similarly, individuals and businesses can (and 
do) run servers and use their own hard drives in 
the same way a business or individual runs their 
own utility, which gives them absolute certainty 
on supply – where the water is collected and 
how the power has been generated: in terms of 
data storage, where the data is stored and who 
has official access. 

The flip-side to DIY is exactly that, less back-up, 
generally a lower skills pool to draw from and 
none of the cost benefits that come with using 
the services of a large scale company.

Essentially, the decision to go to cloud comput-
ing is a risk balancing game, where technological 
benefits and efficiencies are balanced with privacy 
risks. 

wills, trust accounts and domestic disputes of 
provincial New Zealand clients, could  seem a 
bit, well, a bit paranoid.  

Mr Crompton and Ms Cottle agree that the 
threats to privacy are real and should be looked 
at seriously when considering cloud computing. 

“Threats are often manageable, especially 
with information of lower sensitivity, and should 
not necessarily prevent a lawyer or firm from 
using a United States-based, or owned, cloud 
service provider either,” Mr Crompton says.  

“The key is thorough analysis of the risks 
and careful negotiation to ensure sufficient 
and genuine mitigation of them.”

The Patriot Act
Microsoft New Zealand Limited legal counsel 
Michael Brick says: “The instant you say cloud 
computing, everyone says: ‘what about the 
Patriot Act?’” 

The Patriot Act, is a piece of United States 
legislation which allows the government, in 
certain situations, to request information for 
customer data, regardless of where in the world 
that data is placed – or the nationality of the 
citizens it is requesting information about.   

 “It’s an act that has been in effect since 2001. 
But the interesting thing is that the Patriot Act 
is just a compilation of amendments to other 
pre-existing laws. The laws already existed, 
and those laws are really around tools to seek 
business records, but it is in really limited 
circumstances. 

“If you actually look at the Patriot Act 
(which most people don’t but they quote it a 
lot) it’s really around being able or trying to 

obtain information related to national security 
investigations, around potential terrorism or 
foreign intelligence threats.

“There are very scoped reasons where it 
would ever actually come into play. But the 
reality is, for the vast majority of organisations 
or businesses the true impact of the Patriot Act 
in this context is really negligible. 

“Cloud computing in this context does not 
really diminish or expand a foreign government’s 
ability to access customer data.” 

Mr Brick says the most important thing is 
that governments around the world follow 
legal process.

“For example, Microsoft does not agree 
that a United States search warrant extends 
to data exclusively held on servers outside 
the United States, and we are currently in the 
middle of a court case in the United States on 
this issue,” he says.

Fronde Systems Group, a technology company 
headquartered in Wellington, specialises in 
cloud solutions and cloud integration. Its 
partner portfolio includes global cloud giants 
Google, AWS, NetSuite and Salesforce. 

Fronde’s Chief Information Officer, Paul 
Armstrong, argues that the issues surrounding 
privacy threats are always a risk – and not just 
limited to that of cloud computing. 

He says that there are always issues organisa-
tions might need to be aware of when doing 
business with any type of technology supplier. 

“The main point is that cloud computing 
specifically is not the issue,” he says. 

“We might pedal some fear, uncertainty 
and doubt around a supplier’s behaviour and 
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 xamples of cloud service providers

whether they will sell that data. But forgetting 
about computing specifically, in this country 
we do business with American, Australian and 
Japanese organisations all the time.

“The laws that govern those jurisdictions 
people feel very comfortable with. In fact 
the United States looks to Commonwealth 
countries, and to our own country, with regard 
to our legislation. This is a happy family, as 
much as it can be, of well-behaved nations.”

Chapman Tripp partner Kelly McFadzien, 
who advises large New Zealand and overseas 
vendors and customers about cloud computing, 
says it is important to remember the commercial 
cloud space is generally run differently. It 
is a competitive market with a lot of cloud 
providers around. 

And the lack of privacy on the internet can also 
work in consumers’ favour. The democratisation 
of consumer voice through social media and 
internet forums ensures consistent service in 
the competitive market. 

“As cloud services become common customer 
expectation requires cloud providers to ensure 
they provide the best standards. Even if you are 
a small business your experience will matter,” 
Ms McFadzien says. 

Is the cloud for you? 
When advising a client considering moving 
to the cloud she looks closely at their current 

business model and future expansion plans.
“The place to start is to make sure the 

potential customer really understands what 
cloud model they are looking at and what they 
need from a business perspective.  And that’s 
to ensure that all of those factors are in your 
risk matrix when making a decision. Moving 
to the cloud is quite a different proposition 
from having your IT function in-house,” Ms 
McFadzien says.

 “If you are looking at moving to the cloud 
for flexibility and cost, which are really two of 
the obvious benefits of the cloud, you need to 
understand the trade-off: why and how vendors 
can provide that flexibility and cost. 

“If, really, you are worried about keeping 
all your resources in-house, then maybe the 
cloud might not be for you. So it is important 
to understand what your business drivers are 
and also what your risk framework is in terms 
of your IT systems. 

“From a technical perspective, there is a lot 
of up-side to cloud services because of cloud 
providers’ scale. Reputable cloud providers offer 
a 99.99% availability up-time guarantee. If your 
IT systems are all in-house you are dependent 
on and limited by your system capabilities and 
hardware and how busy your IT people are, 
which is an operational risk sometimes not 
factored into the decision to move to the cloud.”

Google Drive is a suite of ready-made applica-
tions – word processing, spreadsheets, databases 
and file storage. Data is stored in Google’s data 
centres, and the service is free within a certain 
storage limit.

There are also numerous specialist cloud services. 
XERO, for example, pioneered a cloud-based 
accounting service.

Amazon pioneered cloud computing when it made 
the spare capacity of its private data centres 
publicly available. Amazon offers a range of 
services, which allows users to operate databases 
and virtual servers.

Cloud storage does not have to be based overseas. 
There are a variety of New Zealand owned 
cloud storage providers with servers located 
in New Zealand. 

E
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• Different cloud services carry different risks 
and responsibilities. How secure is your current 
system with handling personal information? 
Would it be safer stored with a trustworthy 
cloud provider?

• Encrypt data so it is protected both while it 
travels and when it’s at the provider’s end. 
Make sure your client’s data will not be seen 
by any third parties.

• Research your provider thoroughly, online 
and via contacts. Read and compare providers 
terms and conditions.

• See what legal jurisdiction’s privacy laws a 
cloud provider operates under and what, if 
any, non-government standards they have 
committed to.

• Know where your data is going to be stored 
and what privacy laws apply.

• Ask how you will be informed if your data has 
been compromised and what the protocols 
around this are.

• Auditors – a cloud provider should use third 
party auditors to ensure compliance.

• Ability to exit. Can you delete information and 
easily take it with you to another provider if 
you choose to?

• Check what will happen to your data if the 
business goes bankrupt.

• Remember if your client’s privacy is breached – 
you are responsible.

These are based on the recommendations 
from the Office of the Privacy Commissioner, 
available online at www.privacy.org.nz/news-
and-publications/guidance-notes/using-the-cloud/
cloud-computing-checklist-for-small-business/.

 en considerations 

Improved backup/disaster recovery;

Flexibility and agility;

Increased storage capacity;

Increased data handling capacity;

Reduced infrastructure costs;

Avoiding frequent updates to 
software;

Reduced internal IT staff costs; 

Economies of scale;

Potentially more secure due to 
more expert staffing; and

Better quality servers

Cross-border privacy legislation;

Service reliability and stability;

Lack of control over customisation 
and integration;

Customer service;

Speed and bandwidth;

Danger of supplier lock-in;

Difficulty achieving executive buy-
in;

Client insecure about privacy risks;

Security; and

Privacy breaches.

enefitsB  isksR

9LawTalk 845 · 4 July 2014 ·



In 2012 the Government agreed that 

the Privacy Act 1993 was in need of legislative 
renovation. However it was only in late May 
that Cabinet agreed the principal reforms 
it desired to make to the Act. 

While it is anticipated that no bill will be 
introduced before the 2014 General Election, 
a recently released Cabinet paper, Reforming 
the Privacy Act 1993, 13 March 2014, means 
the general shape of the reforms can now 
be comprehended.

The major objective would seem to be 
ensuring that the Act remains an effective 
privacy tool as we enter an age where 
most personal information is now stored 
electronically. 

This article focuses on three key proposals 
that Cabinet has agreed to:
• the introduction of a data breach notifica-

tion regime;
• clarification of accountability under 

the Act for outsourcing the storage and 
processing of personal information; and

• new safeguards for cross-border disclo-
sures of personal information.

Data breach notification
The introduction of a new data breach 
notification regime is proposed. This is 
arguably the single biggest change. Within 
sister jurisdictions this is not a novelty. 
Australia and the Canadian provinces 

have previously introduced, or are in the 
process of introducing, similar legislation. 
Industry-specific breach notification laws 
are also in force in the United Kingdom. 

For New Zealand, Reforming the Privacy 
Act 1993 proposes a two-tier scheme:
• “Tier one: Agencies are required to take 

reasonable steps to notify the [Privacy] 
Commissioner of any material breaches 
as soon as reasonably practicable, taking 
into account: the sensitivity of the infor-
mation, the number of people involved 
and indications of a systemic problem;

• Tier two: this tier relates to more seri-
ous breaches. Agencies will be required 
to take reasonable steps to notify the 
Commissioner and affected individuals 
of breaches where there is a real risk 
of harm.”
The rational for a two-tier scheme is 

to enable to the Privacy Commissioner to 
develop reliable information about where 
privacy breaches are occurring. However 
notification to affected individuals, and any 
ensuing public backlash, is only required 
where a “real risk of harm” exists (Reforming 
the Privacy Act 1993, par 44.2).

It seems that “a real risk of harm” will be 
defined by reference to the current s 66(1) 
of the Act which defines what constitutes 
“an interference with the privacy of an 
individual.” 

A range of authority already exists on this 
provision, which may assist when assessing 
whether the second tier is triggered.

What constitutes a “material breach” 
requiring initial notification to the Com-
missioner is yet to be spelled out. While 
the Cabinet paper has identified a relevant 
range of factors to take into account, suf-
ficient clarity is desirable primarily because 
the assessment is to be performed by the 
agency that is the subject of privacy breach. 

While second tier notification will be 
subject to exceptions including “protect-
ing trade secrets, security and vulnerable 
individuals”, there is no proposed exception 
to tier one notification. Any agency that 
fails to notify the Privacy Commissioner of 
a material privacy breach will commit an 
offence punishable by a fine not exceeding 
$10,000. However, public sector agencies 
are not covered by the offence provision, 
as Cabinet took the view that “the most 
effective deterrent for [them] is ‘naming 
and shaming’.”

In its 2010 submission to the Law Com-
mission on this point, the Law Society 
sensibly commented that compliance with 
data breach notification rules should not 
be too oppressive on SMEs. At this stage of 
the process, no particular quantitative or 
qualitative thresholds have been proposed 
for who will be subject to breach notification 

 rienting   rivacy   ct to digital age
by james mahuta-coyle

O P  
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obligations generally. It may be something the 
Society will have to raise with policy makers.

Cloud computing accountability: 
outsourcing and cross-border 
disclosures 
Lawyers and firms have been no different to 
other service industries in taking advantage of 
the outsourcing opportunities offered by the 
advent of cloud computing. It would not be 
unusual today for a firm’s billing information to 
be held by Xero and its client files electronically 
stored off-site with a cloud service provider 
who specialises in server hosting. However, 
these outsourcing arrangements invariably 
necessitate the transfer of personal information. 

At present a series of provisions in the Act 
govern outsourcing (for a full explanation 
see: Mahuta-Coyle JK, Report on New Zealand 
Privacy Regulation in the Cloud: Current Con-
trols and Options for Reform, February 2014, 
retrieved from https://internetnz.net.nz/news/
media-releases/2014/Internet-Privacy-and-Rights-
forefront-experts-minds, paras 4.1 – 4.27.)

Firstly, the Act imposes a fiction: s3(4) pro-
vides that an agency that transfers information 
to a third party solely for the purpose of safe 
custody or processing is deemed to be the 
continuing holder of the information. So a firm 
that simply stores files containing personal 
information with a cloud service provider 
remains accountable for the observance of 
the Act’s Privacy Principles. However, any use 
by the third party other than safe custody or 
processing constitutes a disclosure, which 
is only permitted in specified circumstances 
(Privacy Principles 10 and 11, s6). 

Section 10 of the Act, essentially, provides 
that information held by an agency outside 
of New Zealand remains the subject of the 
Act’s key Privacy Principles. (There are some 
exceptions but these are beyond the limited 
scope of this article.) 

The combined effect of these provisions is 
to give the Act extra-territorial reach where 
personal information collected by an agency 
in New Zealand is transferred to an overseas 
cloud service provider for the sole purpose of 
safe custody or processing. 

However, if a disclosure occurs between agency 
and cloud service provider, then the personal 
information held by the cloud service provider is 
subject to the laws of the destination country, 
which may or may not provide similar privacy 
standards to those enjoyed and expected here.

The Law Commission’s view was that this gave 
rise to a potential lacuna in the law. When con-
sidering engaging an offshore service provider,  
agencies are not required to consider what level 

of protection the destination country’s laws 
offer personal information. This could expose 
a New Zealander’s personal information to an 
unacceptable level of risk.

Cabinet has responded by agreeing to two 
key changes. 

Firstly, it has agreed that “the new Act will 
clarify that an overseas service provider is an 
agent of the New Zealand Agency when engaging 
in cross-border outsourcing.”

Discussion in the Cabinet paper says that the 
proposal is intended to ensure that “the New 
Zealand [a]gency continues to be accountable 
for what happens to the information, and will 
be responsible for any privacy breaches by the 
overseas provider”.

Secondly, where an agency discloses personal 
information to a third party overseas, a new 
Privacy Principle will require agencies to take 
reasonable steps to ensure that the information 
will remain subject to “acceptable privacy 
standards in the foreign country.” 

Whether those acceptable privacy standards 
can be by way of contract, or must exist as 
stand-alone statutory obligations in the foreign 
country is not clear. The Cabinet paper says the 
agencies will have considerable flexibility in 
observing this new Privacy Principle. However, 
it also refers to empowering the Commissioner 
to publish a list of “overseas frameworks” 
that constitute acceptable privacy standards. 
This tends to suggest the export of personal 
information will be limited to countries with 
sufficient statutory safeguards.

Conclusion
Maintaining public confidence in the ability of 
the Privacy Act to provide effective protection of 
personal information is key in the highly digitised 
world we now live in. The proposals outlined 
here will assist in that task. There are a raft of 
further measures that practitioners can review 
for themselves, including new powers for the 
Commissioner and new offence provisions. The 
full Cabinet Paper can be retrieved from www.
justice.govt.nz/publications/global-publications/r/
reforming-the-privacy-act-1993/Index.

Standing back, it is good that the Government 
has paid careful attention to the Law Commis-
sion’s work. There is still plenty of water to go 
under the bridge in the law reform process and 
plenty of opportunity for consultation and for 
improvements to be made.

James Mahuta-Coyle is a barrister at Terrace Cham-
bers, Wellington. His practice includes a specialty 
in the law of privacy obligations and cross-border 
data flows. James.Mahuta-Coyle@terracechambers.
co.nz. 
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Law firms and practitioners are invited to 
send in announcements of appointments, 
promotions, retirements or other information 
for this column. Submissions may be sent to 
editorial.lawtalk@lawsociety.org.nz. If 
possible, please include colour photographs of 
any persons mentioned.

Image files should ideally be print resolution of 
300dpi, and must be a minimum of 500 pixels 
wide for headshots, 2000 pixels wide for group 
shots. You can find the dimensions of an image 
in Windows by right clicking on an image file, 
going to ‘Properties’, and clicking on ‘Details’, 
or on a Mac by right clicking on the image file 
in the Finder and clicking ‘Get Info’. JPEG or 
TIFF formats are acceptable, BMP or GIF are 
unacceptable. If digital files are unavailable, 
hardcopy photographic prints of minimum 10cm 
x 15cm may be sent to LawTalk, DX SP20202 or 
PO Box 5041, Lambton Quay, Wellington 6145. We 
will endeavour to return hardcopy photographs, 
provided a return address is included.

Sir Mark O’Regan 

has been appointed a 
Supreme Court Judge 
and Justice Ellen 

France will replace 
him as President of the 
Court of Appeal. Jus-

tice Mark Cooper 

has been appointed a Judge of the Court 
of Appeal to fill the vacancy created in that 
court. The appointments will take effect on 
1 September 2014. Justice O’Regan gradu-
ated from Victoria University of Wellington. 
Admitted in 1977, he became a partner of 
Chapman Tripp in 1984. Justice O’Regan 
was appointed a High Court Judge in 2001, a 
Judge of the Court of Appeal in 2004, and in 
2010 was appointed President of the Court of 
Appeal. In the New Year Honours 2013 Justice 
O’Regan was awarded a Knight Companion of 
the New Zealand Order of Merit for services 
to the judiciary. Justice France graduated 
from Auckland University in 1981 and com-
pleted her Masters at Queen’s University 
in Ontario in 1983. She commenced practice 
as a solicitor with Subritzky, Tetley Jones & 
Way in Auckland in 1982, before taking up a 
role with the Department of Justice in 1984. 
In 1992 she joined the Crown Law Office as 
Crown Counsel, becoming a team leader 
and subsequently Deputy Solicitor-General 
(Public Law) in 1998. Justice France was 
appointed a High Court Judge in 2002 and a 
Judge of the Court of Appeal in 2006. Justice 
Cooper graduated LLB (Hons), M Jur (Dist) 
from Auckland University in 1979. He joined 
Butler White & Hanna, becoming a partner 
in 1983 and continuing as a partner in the 
merged firm of Simpson Grierson, specialising 
in resource management and environmental 
law. Justice Cooper joined the independent 
bar in 1997 and was appointed a Queen’s 
Counsel in 2000, before his appointment 
as a High Court Judge in 2004.  

H a m i l t o n  l a w y e r 
Simon Menzies has 
been appointed an act-
ing District Court Judge 
with a jury warrant to 
serve in the Hamilton 
District Court. He will 
be sworn in on 1 August 
in Hamilton. Mr Men-

zies was admitted in 1974. He started his 
legal career with RA Young Hunter & Co in 
Christchurch in 1973 before joining Harkness 
Henry in Hamilton in 1975.  He was made 

a managing partner at that firm in 2007. 
His practice has comprised criminal, civil 
and family jurisdictions with regular court 
appearances including Court of Appeal 
appearances, some as lead counsel. Since 
the early 1990s, there has been more focus on 
resource management and employment law 
and he now heads those teams. Mr Menzies 
served on the Hamilton Boys High School 
Board of Trustees from 1998 to 2002, the 
last year as chair, and chaired the Waikato/
Bay of Plenty District Law Practitioners 
Disciplinary Tribunal from 2005 to 2009. 

Ta u r a n g a  l a w y e r 
Belinda Pidwell has 
been appointed an act-
ing District Court Judge 
with a Family Court 
warrant to serve in 
the Waitakere District 
Court. Judge Pidwell 

will be sworn in on 25 July in Tauranga. Since 
her admission, Ms Pidwell has practised 
litigation with a strong focus on criminal and 
family law. In 2004 she joined the independ-
ent bar, concentrating on family law, where 
she regularly acted as lawyer for the child 
and counsel to assist the Court as well as 
taking private referrals. From 2009 to 2011 
she was a prosecuting trial attorney for 
the United Nations International Criminal 
Tribunal for the former Yugoslavia in The 
Hague. Ms Pidwell is currently acting as a 
consultant to a Tauranga law firm practising 
solely in family law. 

Entertainment lawyer John McCay 
became the new chair of Film New Zealand’s 
board of directors on 1 July. A partner of 
Minter Ellison Rudd Watts, Mr McCay is 
a specialist in corporate, commercial and 
entertainment law. He joined the board of 
Film New Zealand in June 2013. His long 
involvement with the New Zealand screen 
industry includes advising on New Zealand 
films such as Mr Pip, Shopping, Two Little 
Boys, The Vintner’s Luck, Whale Rider, The 
World’s Fastest Indian and In my Father’s Den, 
as well as New Zealand television series, 
offshore productions, sales and distribution 
arrangements and merchandising.

Auckland barrister 
David Carden has 
been appointed the 
n e w  c h a i r  o f  t h e 
Health Practitioners 
Disciplinary Tribunal. 
He succeeds Judge 
Bruce Corkill QC, who 

P E O P L E  I N  T H E  L AW

Sir Mark O’Regan

Simon Menzies

Belinda Pidwell

David Carden
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has been recently appointed as a judge of the 
Employment Court. Mr Carden has served 
as a deputy chair of the tribunal since 2010. 
His appointment is for a three-year term, 
beginning on 19 June. 

Wellington lawyer 
Michael Stephens 
has been re-appointed 
a member of the Film 
and Literature Board 
of Review for a new 
one-year term. Mr 
Stephens is director 
of Stephens Lawyers. 

Film and entertainment law is a key practice 
area of the firm.

Council of the then Southland District Law 
Society in the 1980s.

Before the implementation of the Lawyers 
and Conveyancers Act 2006 (LCA), being on 
the Council involved a dual function – serving 
the profession, and doing disciplinary work.

So when the LCA was implemented, Fergus 
became a member of the Southland Lawyers 
Standards Committee on 1 August 2008. 
Now the committee’s convenor, he was not 
initially in that role, taking it up in 2009.

“I feel that it is important that practition-
ers serve a period of time on the standards 
committee,” he says. “In my view, you would 
benefit from serving on the basis of recognis-
ing potential pitfalls that can come across 
your pathway.

“There is always a residue of concern on 
the part of every practitioner that at some 
stage someone is going to challenge your 
professional work. It is not a comfortable 
time. If the committee is equipped, then 
hopefully it can resolve the issue speedily 
and at the same time protect the consumer.

“The way that the committee works, in 
terms of its operations, it is geared up to 
give the consumer’s position a particular 
focus and that’s understandable so that 
the public can maintain confidence in the 
legal profession.”

Another advantage in having many 
practitioners serve on committees is that 
it spreads the workload.

Fergus went from Dunedin to Invercargill 
in February 1981, joining Scholefield Cockroft 
Lloyd. He has remained with that firm ever 
since, becoming a partner in 1984.

His litigation practice has its main focus 

on family law, and he is commonly asked to 
be lawyer for children, as well as completing 
Youth Court work. In fact, Fergus was the 
first Youth Court Advocate in the Southland 
area, having been appointed in 1989 when the 
Children Young Persons and their Families 
Act 1989 was passed.

David has been convenor of the Otago 
Lawyers Standards Committee since its 
inception in August 2008. Before the LCA was 
implemented, he was a member of the local 
District Law Society Disciplinary Tribunal.

The system of having lawyers standards 
committees is a good one, he says, “because 
it’s a transparent system.

“It’s got lay involvement and I think it 
gives confidence in the profession when 
the public sees complaints being dealt with 
the way they are.

“And it’s good for the profession, because 
it’s smartened up the act for most of us … 
the mere fact of having to send a letter 
of engagement has been good. It’s client 
focused and generally, I think, people are 
happy with it.”

David has a long list of service to the 
Otago branch and, before it, the Otago 
District Law Society.

“In fact, I think I was the youngest ever 
President of the Otago District Law Society,” 
he says. His other service includes serving on 
a whole list of committees, sub-committees 
and panels.

He began his legal career in 1962 before 
he was admitted, working for his father, 
John More, who had set up a practice in 
Dunedin in 1941.

David was then a partner in his father’s 
firm until his father retired. Later, he merged 
the practice with another Dunedin firm and 
they called themselves Solomons.

In 1995 David left Solomons and his now 
deceased brother Adrian left his practice in 
Timaru. They both became barristers and 
formed Octagon Chambers.

As a barrister, David has a general prac-
tice which covers mainly civil, family and 
criminal law.

Michael Stephens

Lawyer brothers share much

David (left) and Fergus More. 

Brothers Fergus and David More share 

a great many features. Both are lawyers, both 
are former Law Society branch or district 
Presidents, and both convene a lawyers 
standards committee – to name just three 
things they share.

Perhaps it is no surprise, then, to find 
that Fergus and David come from a family 
well interspersed with lawyers.

Their father, John, was a lawyer. Four of 
the siblings: Fergus, David, the late Adrian 
and Mary have all practised law. Two uncles, 
Brian Mooney and Cuth Mowat, were lawyers. 
So, too, is David’s son Andrew and Fergus’s 
two daughters Stephanie and Rosamund. 
Adrian’s son William also practises law in 
Wellington.

The Southland branch President from 
2009 to 2011, Fergus began serving on the 

Welcome to the profession
The New Zealand Law Society 

welcomes the following recently admit-
ted lawyer to the profession.

Whangarei
Rupert Ronald Abraham

Our Profession · Our PeopleOur Profession · Our People
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Two new honorary fellows of the 

Legal Research Foundation (LRF) – Justice 
Rodney Hansen QC and Bruce Gray QC – 
were announced at the foundation’s annual 
meeting on 9 June.

Justice Heath, LRF President, spoke of 
the commitment and dedication to the law 
both new fellows have exhibited, and in 
particular of the five years Justice Hansen 
spent as President of the LRF, and the 10 
years of Bruce Gray’s directorship. 

Justice Heath noted the unusual distinc-
tion of the fellowships, pointing to the fact 
that over 49 years there have been only 12 
such conferments.

Guest speaker, Justice Mark Cooper, spoke 
of his experience chairing the Christchurch 
Earthquake Royal Commission, focusing on 
the great contrast between the procedures 
of the Commission and those of his “normal” 
judicial duties. Every such inquiry presents 
its special challenges for which, necessarily, 

ad hoc solutions must be found. One, in 
Christchurch, arose from the multiple deaths 
of Japanese and Chinese students and the 
need to deal with the families and those 
nations’ media.  

Two new 
LRF honorary 
fellows

(Top) Justice Paul Heath (left) congratulates 
Rodney Hansen QC on receiving an LRF Honorary 
Fellowship.

(Bottom) Justice Paul Heath (left) just after he 
presented Bruce Gray QC (right) an LRF Honorary 
Fellowship.

“We move back and step forward once again,” 
is the apt phrase Anderson Lloyd is using 
as it moves back into the Christchurch central 
business district following a three-year 
absence. Anderson Lloyd House opened for 
business on 23 June. “We are proud to be 
returning to the CBD with a new building, a 
fresh perspective and a renewed determina-
tion to work in the heart of our city,” the 
firm says.

Partners at Christchurch legal firm Rhodes 

& Co are standing up on the job in their new 
post-earthquake offices designed by Context 
Architects. Celebrating its 130th anniversary 
this year, the firm has just moved into its new 
offices in the city’s emerging professional 
services quarter in Victoria Street.  “Our 
new offices are a pleasure to occupy, and the 
move from temporary accommodation into 
a permanent home feels like a reflection of 
what’s starting to happen in Christchurch,” 
says Rhodes & Co partner George Forbes. 
“It’s a new beginning, and one with the 
opportunity to consider how design can 
improve how we work and the service we 
provide to clients.” One such change is the 
development of work stations where lawyers 
can stand up and work.

Law firm news

Super gold 
law firms 
Law firms have received a bouquet 

from Senior Citizens Minister Jo Goodhew.
The latest SuperGold recruitment cam-

paign has achieved its aim of signing up 
more law firms, the minister says in a 10 
June media release. 

This has seen the number of law firms 
offering a discount to senior citizens jumping 
from 55 in March 2012 to 179 in May this year.

The regional breakdown of firms offering 
a SuperGold discount for legal services such 
as setting up wills, trusts and enduring 
powers of attorney is: 
Northland  ............................................  7
Auckland ............................................. 55
Waikato  .............................................. 12
Bay of Plenty  ........................................ 11
Gisborne  ..............................................  1

Hawke’s Bay  ........................................ 8
Taranaki  ...............................................  5
Manawatu-Whanganui  ........................ 6
Wellington  ..........................................28
Tasman  ................................................  2
Nelson  .................................................  7

Marlborough  ........................................  3
West Coast  ..........................................  2
Canterbury  ..........................................20
Otago  .................................................. 8
Southland  ............................................ 4

Special Conditions for new construction contracts standards
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Fencible Law Limited 
of Howick Village 
has appointed Kelly 

M c C u l l o u g h  a s 
director. Kelly has 
been employed with 
Fencible Law since 
August 2011. She has 
a particular focus on 

property, business and trust law.

Minter Ellison Rudd 
Watts has appointed 
Dr Ross Patterson 
a partner and Mela-

nie Tollemache a 
special counsel. Dr 
Patterson returns to 
the partnership after 
spending a five-year 
term as New Zealand 
Telecommunications 
Commissioner and 
member of the Com-
merce Commission. He 
was previously based 
in Sydney as head of 
the Minter Ellison 
national competition 

and regulation practice group, and before 
that headed the then Rudd Watts and Stone 
competition practice. Dr Patterson has 25 
years of specialist experience in competition 
law and economic regulation. He has a 
PhD in competition law, and has published 
many articles on competition and telecom-
munications issues. He is also Chairman of 
Akhet Consulting, a telecommunications 
consultancy based in Dubai with a specific 
focus on national broadband regulatory 
design and implementation. Melanie has 
also rejoined the firm. She is trained in 
economics and specialises in competition 
and regulatory law. During her 22 years of 
practice, Melanie has advised major New 
Zealand and overseas organisations on 
issues arising under the Commerce Act 
and industry-specific regulation. Melanie’s 
practice covers a wide range of industries 
including telecommunications, electricity, 
gas and petroleum.

Daniel Sadlier has 
joined Ellis Gould Law-
yers as a senior solicitor 
in the resource man-
agement team, after 
nearly three years as an 
in-house lawyer at the 

Auckland Council. Before that, Daniel was a 
senior solicitor in the resource management 
team of a large corporate law firm. Daniel’s 
experience includes advising both private 
and public sector clients on a wide range of 
resource management, environment law and 
local government related issues.

Tauranga law firm 
Lyon O’Neale Arnold 
has appointed two new 
associates, Nick Earl 

and Kelly Cotter. 
Nick specialises in com-
mercial law, property 
and conveyancing, 
trusts and estate 
planning. He advises 
on a variety of matters 
including the sale and 
purchase of property 
and businesses, leases 
and franchises, com-
pany and shareholder 
matters, contract and 
tort law, wills and pow-

ers of attorney. Outside of work, Nick is a 
law tutor at Waikato University’s Tauranga 
campus, and is a trustee of the Wish For Fish 
charitable trust. Kelly joined Lyon O’Neale 
Arnold in March 2013. His specialties include 
commercial law, litigation, franchise law, 
property and conveyancing, and family law. 
President of Otumoetai Lions Club, Kelly is 
originally from America. He practised as a 
litigator in Illinois, specialising in personal 
injury and workers’ compensation cases.

Mathew Gribben has 
joined Buddle Findlay’s 
Auckland office as a 
senior solicitor in the 
environmental and 
resource management 
team. Mathew advises 
private clients, infra-
structure providers and 

local authorities on a range of resource 

management, environmental and local 
government matters. He has previously 
worked for a local authority and another 
national firm.

O N  T H E  M O V E

Kelly McCullough

Dr Ross Patterson

Nick Earl

Kelly Cotter

Mathew Gribben

Melanie Tollemache

Daniel Sadlier

The number of briefs filed by 

the world’s most prolific litigator, 
Jonathan Lee Riches, during a 10-year 
prison stint for fraud and conspiracy.

Riches even filed an injunction 
in 2009 against the Guinness Book 
of World Records, seeking to stop 
them from naming him as the most 
litigious individual in the history 
of mankind. (An online search for 
“most litigious individual” on the 
Guinness Book of World Records this 
month came up with no listings.) He 
was the target of his own litigation, 
too, when he sued himself for civil 
rights violations (a judgment was 
rendered in favor of the defendant).

Among his thousands of targets 
were former United States President 
George W Bush, Pope Benedict XVI, 
Bill Gates, Kofi Annan, Britney Spears 
and Benazir Bhutto.

In the process, Riches became 
somewhat of an internet celebrity. 
Starting in 2006, his work began 
to appear regularly on legal blogs 
such as Above the Law and Smoking 
Gun, which published his work as 
esoterica. One blogger on Above the 
Law named him “America’s favorite 
serial litigant.”

3,000
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Law follows society. It is at least 

four to five paces behind and lawyers need 
to come up to speed with technological 
innovation and societal norms to meet 
this challenge. 

This was one of the messages heard by 
attendees at a recent Future of Law event 
co-hosted by CLANZ and Government Legal 
Network at Russell McVeagh’s offices in 
Wellington. 

Chaired by Phil Griffiths, the panel of Sir 
Paul Jenkins QC, Solicitor-General Michael 
Heron QC and TradeMe General Counsel 
Christine Lanham explored the way legal 
services will be delivered in future and the 
likely impact of technology, globalisation 
and efficiency initiatives.

Sir Paul was Chief Executive and Per-
manent Secretary of the United Kingdom 
Treasury Solicitor’s Department from 2006-
2014 and led major structural change in 
the delivery of government legal services 
through its 1,700 lawyers.  

In his view, law is out of step with society 
as legislative and dispute resolution frame-
works are slow and expensive. 

“Recent privacy rulings in Europe,” he 
said, “have been clunky and don’t follow 
publicly accepted norms. You now have the 
right to have content removed from Google 
even when it is accurate”. 

He also pointed to the Edward Snowden 
affair as showing that laws around secrecy 
and security will not prevent the distribution 
of information. “Law has failed to keep pace 
with the growth of the internet,” he said.

Christine Lanham shared her experience 

from eight years at TradeMe and how the 
practice of law within her organisation had 
moved increasingly to a self-service model. 

The way clients approach her for legal 
advice has changed. When an internal client 
asked her for advice about application of 
the Unsolicited Electronic Messages Act, 
he had already read the legislation online, 
figured out how it might apply to TradeMe 
and had some ideas to test with her. 

Ms Lanham sees her legal team’s mandate 
to “help the business play confidently within 
the rules”. To optimise this self-service model,  
she foresees that in-house lawyers will be 
focused more on sophisticated, nuanced 
expert areas and clients will “google” their 
own answers within set parameters at lower 
risk levels.

“It is interesting that although we live 
our lives increasingly online, we still expect 
the same freedoms around privacy,” she 
observed. 

Ms Lanham sees a future where there is 
a multi-lateral consensus on privacy values 
and change is driven by consumers, for 
example the public backlash on the National 
Security Agency’s use of data in the United 
States. Societal norms might be better 
reflected through flexible, principles-based 
legislation with codes underneath and she 
points to the NZ Privacy Act as an example 
of this model working well.

Mr Heron highlighted the World Anti-
Doping Agency code as a model of effective 
global harmonisation where all competitors 
agreed to abide by one universal code. 

Ideally that concept could be adopted in 

Lawyers need to come up to speed

The panel for the Future of Law event (from left) Phil Griffiths, Government Legal Network; Sir Paul Jenkins QC; 
Christine Lanham, TradeMe and Michael Heron QC, Solicitor-General.

other areas across jurisdictions to keep pace 
with rapid change and overcome challenges 
of jurisdiction and sovereignty. 

He described the collaborative and flexible 
work practices being driven in New Zealand’s 
government legal services through Govern-
ment Legal Network. This is made possible 
through widespread adoption of technology 
to enable “the nimble, sophisticated service 
that 21st century clients expect”.

It wouldn’t be a Future of Law session 
without reference to the well-known legal 
futurist Richard Susskind and on the issue 
of commoditisation of legal work, Sir Paul’s 
view is that “[it’s] not the end of in-house 
or external lawyers but the work product in 
future will look different. It will involve more 
upfront dialogue, more binary yes-no type 
answers and the strategic use of lawyers 
where they add real value”.

Colin Eason has been re-elected 

unopposed as President of the Law 
Society’s Canterbury-Westland branch.

Mr Eason became the branch Presi-
dent after the former President, Rachel 
Dunningham, was appointed a High 
Court Judge (see LawTalk 849, 28 April 
2014, p11).

Nominations were called for the 
Canterbury-Westland officers and when 
they closed on 13 June, all officers were 
elected unopposed.

Prue Robertson is the new branch 
Vice-President, and the branch Council 
is: Ferne Bradley, Marcus Elliott, Sophie 
Goodwin, Amy Keir, Graeme Riach, 
Craig Ruane and Grant Tyrrell.

Re-elected 
Canterbury-
Westland President

16 · LawTalk 845 · 4 July 2014



Our Profession · Our PeopleOur Profession · Our People

Presidents of Law Associations in 

Asia (POLA) summit attendees were 
impressed by New Zealand’s commitment 
to judicial transparency.

Representatives and leaders of bar asso-
ciations from Australia, Cambodia, China, 
Hong Kong, India, Indonesia, Japan, Korea, 
Malaysia, Mongolia, Myanmar, Singapore, 
Taiwan, and Vietnam attended the summit 
in Wellington from 10 t0 12 June.

Informative and frank discussions on a 
range of topics, including the rule of law, 
human rights, human trafficking, free trade 
agreements and investor-state resolution 
settlements were held during the three-day 
event.

Delegates were given tours of the Supreme 
Court and Parliament, had meetings with the 
judiciary and were addressed by Members 
of Parliament.

“The delegates were very impressed by 
the commitment to transparency evident 
in every detail of the New Zealand court 
system, from physical accessibility through 
to the architectural design,” New Zealand 
Law Society President Chris Moore says.

Following a tour of the Supreme Court 
delegates were taken upstairs for afternoon 
tea with the Chief Justice, Dame Sian Elias. 

In attendance were her bench colleagues 
Justice Helen Winkleman, Justice Susan 
Glazebrook, Justice John McGrath, Justice 
William Young, Justice Terence Arnold and 
Deputy President and Judge of the Court of 
Appeal Justice Ellen France.

“It was hard not to feel proud taking 
the international delegation through the 
contemporary Supreme Court building, 
where the emphasis is on a bi-cultural and 
transparent justice system, then upstairs and 
introducing the delegates to top members 
of the country’s judiciary, many of whom 
are women,” Mr Moore says.

“While the Law Society is conscious of the 
need to promote more women to senior levels 

of the profession – and there is much work 
still to be done – in the Asia-Pacific region, 
New Zealand is a leader in transparency, 
the rule of law and women’s role in the 
legal profession.”

The delegates attended dinner at the 
Grand Hall of New Zealand Parliament, 
hosted by the Minister for Courts, Chester 
Borrows.

“It was a lovely evening with the highlight 
the Counsel in Concert choir, which was so 
well received some delegates live streamed 
it to their home countries, including newest 
member country, Mongolia,” Mr Moore says.

New Zealand’s transparent 
justice system shines 
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Women lawyers were urged to take 

risks and not shy away from self-promotion 
at an event run by the Law Society Wellington 
branch Women in Law Committee and hosted 
by Kensington Swan on 17 June. 

Women at Work: Culture Change or Revolu-
tion featured three panellists:  Greenwood 
Roche Chisnall partner Brigid McArthur, 
Kensington Swan chief executive Alastair 
Carruthers and Ruth Wilkie from the Ministry 
of Women’s Affairs. 

They discussed the barriers to retention 
and progression of women in the legal pro-
fession, and shared practical strategies for 
creating positive change in the workplace. 
The panel was chaired by Women in Law 
committee member Rachael Dewar. 

Some key themes and practical tips 
emerged from the discussion. For law firms 
and organisations, culture is critical. The 
key themes include:
• Success in a law firm is about winning 

work and retaining clients – but there is 
no reason that can’t be done while accom-
modating lawyers’ lives. The challenge to 
law firms is how to do that.

• Organisations that allow flexibility and 
value their staff will be the winners, as 
they will have greater employee retention, 
a massive positive for clients. 

• Organisations are encouraged to examine 
their organisational culture, conduct exit 
interviews and obtain 360˚ staff feedback. 

• The leaders of the organisational culture 
must be “visibly articulate”.

• Organisations need to look at recruitment 
and promotion practices, to identify and 
discourage areas of “unconscious bias” 
and look hard at the criteria used to value 
staff – for example, is it all about fees 
and hours? Are bonuses and promotions 
moderated across the organisation?

• Flexible work practices need to be accom-
modated. These can benefit all employees, 
not just women.
For women lawyers:

• resilience is key;
• plan your career – think strategically 

about where you want to go, and plan 
your route to get there.  Take up training 
where it’s offered;

• self-promotion is important for success. 
Be visible – speak up at meetings, and 
seek out work and opportunities – don’t 
assume these will be handed to you;

• project professionally – learn how to 
speak in public; 

• as employees and employers both need to 
be clear on how flexible work will operate, 
make sure flexibility extends both ways, 

but encourage those you work with to 
plan ahead; and

• identify a mentor – or better still look for 
sponsors in your organisation – people 
in positions of influence who will go in to 
bat for you and put your name forward 
for roles for which you might otherwise 
be overlooked. 

Women lawyers urged to take risks

Andrew Pullar and Andy Luck have 

won the 2014 New Zealand Law Foundation 
Mooting Competition.

Andrew and Andy, as respondents, beat 
the appellants, Jennifer Howes and Anna 

Whaley, in the final, held in Wellington’s 
Old High Court on 19 June. Justices Dame 
Susan Glazebrook and Sir William Young 
presided over the final.

Tim Cochrane, currently a Pegasus Scholar 

at Blackstone Chambers in London, 
drafted the moot judgment. It fea-
tured an application for judicial review 
of a decision made under the Electoral 
Act 1993 as to whether particular 
newspaper content fell within that 
Act’s exception for “editorial” content.  
Twenty young lawyers from a range 
of Wellington firms took part. 

As Law Foundation Chair Andrew 
Butler commented at the prize giving, 
the mooting competition is a rare 
and valuable opportunity for junior 
practitioners to develop their advo-
cacy skills – whatever their particular 
field of practice.  The competition was 
organised by the Wellington Young 
Lawyers’ Committee, a committee 
of the Wellington branch of the New 
Zealand Law Society.  It was funded by 

the New Zealand Law Foundation and sup-
ported by the New Zealand Bar Association.  
The Auckland Young Lawyers’ Committee 
expects to run a similar competition later 
this year. 

2014 moot winners

OxEOT(Oxon), Assoc.M.LEADR.
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With the thumb screws 

most definitely tightening on 
access to legal aid or, more 
pertinently, with the noose 
tightening around the necks of 
lawyers working under the legal aid system, 
it somewhat bugs me having to even ask 
this question: does the profession have an 
obligation to work for free in the absence 
of a state funded safety net?

For me the answer is one typical of a 
lawyer – “yes and no”. Now for those of 
you reading this and thinking – “I don’t do 
legal aid work so this liberal nonsense does 
not concern me”, stop! Please – humour me 
and read on.

Although this is a litigation column and 
acting pro bono is not something litigation 
lawyers claim exclusivity to, the issue of legal 
aid and its provision (or not) is something 
that concerns litigation lawyers to the 
exclusion of almost all other practitioners.

As such, it is upon the shoulders of said 
litigation lawyers that the question of profes-
sional responsibility in these circumstances 
arises most acutely. While those of you who 
are about to – or already have – thrown in the 
towel on legal aid may feel your professional 
responsibility more keenly than others, I 
hope that those of you whom rich people 
engage will also spare a thought for those 
who could only dream of receiving your 
advice.

In all my dealings with the profession I 
am constantly amazed and impressed by the 
level of professional and social commitment 
shown by practitioners to the provision of 
pro bono services.

It seems to me that in addition to the 
many thousands of hours dedicated to 
offering free advice there is a readiness to 
do much more if there were a mechanism 
by which one could ensure that the larger 
public interest pro bono issues would not 
overtake your practice.

Mechanisms for facilitating such work 
aside (see Canterbury University’s Clinical 
Legal Programme for more information), 
there seem to be a great many practition-
ers willing to assist those who struggle 
accessing justice.

However, I am not talking here about the 
willingness of practitioners, rather the 
obligation of the profession to provide 
services voluntarily.

High profile public interest cases and 
small transactional dealings aside there 
remains a significant problem for those 
attempting to access justice in the family 
and district courts. The prospect of instigat-
ing civil proceedings in the District Court 
without a lawyer is daunting, particularly 
considering the focus on pre-hearing set-
tlement of disputes, so too engaging in the 
family court processes.

These areas, in particular, combine two 
specific characteristics – one, they often 

involve parties least able to pay, and two, 
often involve practitioners least able to 
provide services pro bono.

I agree that it is not for the profession to 
provide access to justice in the absence of 
government assistance – yet at the same time 
I find myself affirming the exact opposite.

One of the fundamental differences 
between a profession and other vocations 
is that professions are encumbered with 
ethical obligations. In the case of the legal 
profession it is facilitating the operation of 
the rule of law, of which access to justice is 
a key component.

I have said in numerous publications 
now that I regard the justice gap in New 
Zealand to be one of the most significant 
challenges to the integrity of the justice 
system ever seen.

When addressing the University of 
Canterbury’s School of Law last year, the 
Chief Justice went so far as to suggest 
that a contributing factor to this was the 
“unrealistic income expectations of the 
profession” – fighting words I must say.

As I have outlined above, in my experi-
ence the profession is committed to the 
provision of pro bono services but that in 
the bread and butter areas of New Zealand’s 

access problems the practitioners who serve 
these courts are the least able to afford the 
burden of propping up the rule of law – 
although I suspect that they are the lawyers 
who still provide the lion’s share of free 
representation.

Let’s not beat around the bush here – we 
have a massive problem of access to justice 
in New Zealand, a problem contributed to 
no end by moves such as de-lawyering the 
family court and cutting legal aid.

The ability of the profession to mobilise 
and head off government policy that has 
created these problems has been limited. 
Always an easy target, lawyers have been 
made the scapegoat of politicians. In short, I 
believe that the profession has been caught 
flatfooted by a formidable adversary who 
has not seen the legal profession as their 
traditional home base but as a mechanism 
to be used in the reformation of the justice 
system, a reformation I for one believe to 
have largely been for the negative.

Rather than expecting preferential treat-
ment, or handouts, or a leg-up, or preserva-
tion of our income per se, we the profession 
ought to mobilise our collective integrity and 
start standing up for the rule of law; the right 
to access to justice, the need for citizens 
to have assistance in navigating their way 
through the ever increasing complexity of 
government bureaucracy and the important 
role that advocates play in the smooth and 
efficient operation of law and ultimately to 
maximise the role of the justice system in 
the smooth and harmonious running of our 
communities.

If we are not prepared to do that, then 
you – as a litigator – ought to be prepared to 
do more free work, because in the absence 
of an effective state facilitation of justice it 
is you who plays the single most important 
role in the operation of the rule of law in 
New Zealand.

Dr Chris Gallavin is an Associate Professor and 
Dean of Law at Canterbury University. He has 
published extensively on criminal justice and on 
evidence and procedure in particular. He is the 
author of the appellant handbook, Evidence 
(LexisNexis, Wellington, 2008), and regularly 
undertakes consultant work in the area of the 
law of evidence.

A professional obligation to act pro bono?
By Dr Chris Gallavin

“We have a massive 
problem of access to 

justice in 
New Zealand.”
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Recently I spoke at a 

gathering of lawyers on the 
topic of influencing and its 
importance in building and 
running a successful law practice.

A member of the audience asked how 
influencing tied in with successful networking 
to create a high profile practice. It got me 
thinking about what networking is and 
why it’s so important for lawyers. Hence, 
this article.

Since the global financial crisis, many 
lawyers tell me the market for legal services 
has become more competitive. They are 
working harder to get new instructions, 
both from existing or new clients or referral 
sources. Not surprisingly, lawyers want 
to focus on their business development 
capabilities; what should they be doing 
and how can they maximise the return on 
investment for their efforts?

Networking and practice 
development – optional or 
essential?
In my experience, networking needs to be 
an important component of any lawyer’s 
business development strategy.

It’s low cost, high return, easily done and 
endless in its possibilities. It can be done very 
appropriately without in any way “diluting” 
one’s “brand” as a professional. In today’s 
competitive legal market, in which legal 
services are increasingly becoming com-
moditised, effective networking is, I believe, 
an essential component of differentiating 
oneself and one’s work from other lawyers. 
It’s no longer just a helpful thing to do; it’s 
a mission-critical skill.

Interestingly (but perhaps not surpris-
ingly), many lawyers tell me they are not 
entirely comfortable with their networking 
capabilities. They believe they do not take full 
advantage of the professional opportunities 
that optimal networking might generate.

Why is this? Why do otherwise exceedingly 
bright, capable and self-confident lawyers fail 
to develop professional networks that will 
build their practices? What holds them back?

No doubt none of us learned how to 

network while studying law, and that is 
perhaps one reason. Another, more subtle, 
but yet significant reason is that many 
lawyers, in their own minds, have some 
negative associations with the concept of 

networking.
When working with clients, I invariably 

discuss networking as an important capabil-
ity for successful business development. I 
often say: “Tell me what networking means 
to you”.

The answers are interesting. One said: 
“I know I should network, but it feels like 
manipulating other people and that makes 
me uncomfortable”. Another responded: 
“It’s about getting to know other people, 
but after I’ve done that, I don’t know what 
to do next”.

Others have said they believe “what 
you know” is more important than “who 
you know”, that networking is therefore 
somewhat “unprofessional” and that they 
are philosophically uncomfortable with the 
idea of networking. Predictably, these clients 
were anxious about their ability to network 
successfully or even downright resistant to 
the idea of networking.

Networking – giving, not getting
For those who are anxious about their capa-
bility to network, I find that, fortunately, 
networking is a skill (like any technical skill 
in the law) that can be learned and perfected 
with focus and practice.

For those who perceive networking to 
be unprofessional (and are even somewhat 
philosophically opposed to it), considering 
a different conceptual approach to what it is 
and how to engage in it may be helpful. If, in 
fact, effective networking is a non-negotiable 
component of building a successful practice 
today, then developing at least some comfort 
with the process could be a real benefit for 
any lawyer.

When I think about networking three 
things come to mind. They are relationship 
building, giving and Malcolm Gladwell’s 
book, The Tipping Point.

Starting with the last first, Gladwell 
discusses the midnight ride of Paul Revere 
and why it successfully mobilised American 
resistance during the Revolutionary War. Paul 

Revere was the quintessential “connector” 
(he knew everyone), “maven” (he knew a 
lot about everything) and “salesman” (he 
knew how to promote anything). He was a 
consummate networker. It wasn’t about 
him; it was about using his networking 
skills to accomplish something important 
for his community. I expect he never asked 
for thanks. Giving to his community was all 
the recognition he wanted or needed.

If one perceives networking as an oppor-
tunity to “give” to others within one’s com-
munity, as opposed to focusing on “getting” 
from others, it can make the process a more 
appealing one.

Accordingly, building a high functioning 
network depends on both “what you know” 
as well as “who you know”. Having one 
without the other is real non-starter. You 
can’t give to others unless you get to know 
them and what matters to them.

To be honest, I love to network; I’m a 
natural at it. Put me anywhere in the world 
and, like a cat landing solidly on all four 
feet, I’ll instinctively begin networking. 
It’s the relationship building and the giving 
that I find irresistible. I’m also a relatively 
extroverted person, so interacting with 
other people is an intrinsically enjoyable 
and energising experience for me.

Everyone you meet has a unique per-
spective and I’m endlessly interested in 
learning about that. In the process, I gather 
information and I remember it. This is where 
the giving piece comes in. Invariably, later 
on I find such information could be helpful 
to another person. Then really remarkable 
things can start happening. I might suggest 
ways to connect the dots so the other person 
has new options. I don’t tell others what to 
do, but instead act as a catalyst by connecting 
people with possible opportunities. It’s their 
choice to act on those or not.

That said, I have also noticed that people 
who are more introverted can find networking 
more difficult, particularly in larger group 
settings where they don’t know a lot of 
people. For these people, it may be helpful to 
focus on relationship building and networking 
opportunities in smaller groups or on a one-
on-one basis. That said, some people who 
have a natural preference for introversion 

Networking: what it is and why it matters
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will nevertheless intentionally choose to 
engage in more extroverted behaviour and 
can be quite successful in doing so.

Jeanne, the novice networker
I met with Jeanne when she was being 
considered by her firm for advancement to 
partnership.

She was clearly a very bright, capable 
lawyer but came across as being quiet, 
somewhat hesitant and perhaps even a 
bit shy when we first met. Jeanne said she 
knew that networking would be important 
in developing her practice and ultimately 
becoming a partner, but admitted she 
was really uncomfortable with the idea of 
networking.

It became clear to me that Jeanne’s 
conceptual resistance to networking was, 
in fact, based in large part on her lack of 
confidence about her networking skills. 
Gradually, she acknowledged that to some 
extent her philosophical resistance was a 
rationalisation for her low confidence level.

With this in mind, we identified some 
opportunities for Jeanne to engage in net-
working in ways that would be relatively easy 
for her. She decided to ask other lawyers 
in her firm to give her a few introductions 
to people they knew. In this way, she was 
able to pursue one-on-one “warm contacts” 
relatively easily.

To her surprise, she found she really 
enjoyed following up on these and had 
some very interesting discussions. This gave 
her the confidence to contact some other 
people without introductions. Jeanne then 
next decided to schedule a small luncheon 
meeting at her firm and invited a few people 
to attend. Again, she found this to be an 
intrinsically enjoyable experience.

Interestingly, as Jeanne’s comfort level 
around her networking capabilities increased, 
her conceptual resistance to the idea of 
networking correspondingly decreased. She 
was developing her own, highly personalised 
approach to the process, and it was working 
well for her.

Enhancing your networking 
skills
If you’d like to enhance your networking 
skills, consider the following:
• Articulate why networking is important 

for you, what you intend to accomplish 
and what success will look like if you 
achieve your goals.

• Identify whom you’d like to meet and how 
to do that. Will you contact individuals 
directly, show up at a function where you 
might encounter them by chance, ask 

someone else to introduce you or what? 
The choice will depend on what makes 
you comfortable. I find extroverts are 
often more likely to “cold call”, whereas 
introverts prefer introductions. No one 
size fits all.

• When you meet someone you’d like to get 
to know better, show a genuine interest 
and practise active listening. As the other 
tells you about him/herself, suspend your 
thinking, listen to the other fully, allow a 
brief pause when the other finishes and 
then respond. The most charming person 
is the best listener. If you listen actively, 
you will be memorable in a positive way.

• Consider the significance of what the 
other is telling you. What is particularly 
salient, what has the broadest implica-
tions, what will be relevant to you and 
others? Remember that information and 
jettison the rest. Your memory is limited.

• Keep secrets and respect personal informa-
tion. Networking is not about gossiping. 
Be gracious and positive. Don’t malign 
others. Stay on the “high road”.

• Then go about your life like the proverbial 
bumble bee alighting on many flowers. Be 
a connector, a maven and/or a salesman. 
Cross pollinate when you can so the garden 
becomes a beautiful, rich and robust place 
where everyone thrives.

• Be prepared for unexpected successes 
and pursue them assiduously. Conversely, 
do not be surprised when interactions 
prove to be less “fruitful” than you might 
have hoped. In that case, nimbly change 

your course, do not take it personally, 
and pursue new options. Be sure you 
always have some additional networking 
opportunities in mind so you can follow 
up on these and lose no momentum.

• Enjoy the experience and savour your 
successes. By focusing on giving to oth-
ers and benefiting your community as a 
whole, what goes around will come around. 
Gradually (but yet predictably) you will 
find that this high functioning network 
begins to convert into new instructions 
that come directly to you.

It takes a while to build a high functioning 
network that consistently generates new 
business. However, if you persevere, are 
consistent in your efforts and continue 
broadening and deepening your contacts, 
you will be successful. You will also never 
regret the time, energy and creativity that 
you invested in the process.

Emily Morrow was a lawyer and senior partner 
with a large firm in Vermont, where she built 
a trusts, estates and tax practice. Having lived 
and worked in Sydney and Vermont, Emily 
now resides in Auckland and provides tailored 
consulting services for lawyers, barristers, 
in-house counsel, law firms and barristers’ 
chambers focusing on non-technical skills that 
correlate with professional success; business 
development, communication, delegation, 
self-presentation, leadership, team building/
management and the like. Emily can be reached 
at: www.emilymorrow.com.
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One of the biggest 

problems with being 
an addict is that you 
lie to yourself. I know that 
only too well from my struggles to give up 
smoking.

I had a friend who was an alcoholic. He 
lied about it often. He would often say to 
me: “I’m not an alcoholic. It’s ridiculous 
that Sally (his soon to be ex-wife) would 
say that I have an alcohol problem. I go 
into the office every morning and do my 
work. I’ll never be a bum.”

Yet he was an alcoholic. He had moved 
past the stage where he was a social drinker. 
He had moved past the stage where he was 
a problem drinker, but one who could just 
simply stop drinking if he wanted to.

He was physically and psychologically 
dependent on alcohol. And he was well on 
the way down his slide to the bottom, a slide 
that would eventually take him into a difficult 
withdrawal with a variety of symptoms, 
including the DTs.

My friend was a lawyer. By the time he 
decided to address his addiction, he had lost 
his wife, his house and many of his friends.

These losses were not, however, the 
trigger for his first move to do something 
about his drinking. The trigger was that he 
did not turn up for work one day, missing a 
court appearance.

Although he still did not realise how bad 
his situation was, my friend was rapidly 
sinking towards rock bottom. He managed 
to keep his job by going to the doctor and 
getting a doctor’s certificate.

That just put off the fateful day, how-
ever, and he would soon also lose his job 
to alcoholism.

What later emerged was that many peo-
ple had known my friend had an alcohol 
problem. The very few who did something, 
effectively just told him “straight” that he 
had a problem. His immediate response was 
to deny it. One or two tried to cover for him.

In my friend’s case, it may be that nobody 
could have helped him before he slid to the 
bottom. There’s a saying that goes something 
like this: “there’s nothing you can do for an 
alcoholic until they hit rock bottom”.

Time and time again, however, events 
have proven that this saying simply is not 
true, at least not all of the time. People have 
been helped, sometimes quite soon after 
starting down the slippery side of abuse. 
In fact many people have been successfully 
steered in the right direction.

How do you help?
So how do you help somebody you know who 
has a drinking, or a drug problem?

Firstly, there are some things that are 
likely to do harm, rather than help. Most 
of these involve being judgemental in some 
way, and then basically telling them that 
you are judging them.

“You’ve got an alcohol problem” or “I 
think your drinking’s out of control” are 
examples of an approach that is highly 
unlikely to succeed.

The response is predictable. “No I haven’t” 
(got an alcohol problem), or “No my drink-
ing’s not out of control.” And it may well be 
immediately followed up with: “I can stop any 
time I want to.” I know one problem drinker 
who would go off alcohol for anything up to 
a week to “prove” he didn’t have a problem, 
only to compensate with a real blinder.

Approaching the person with empathy, 
rather than judging them, is much more 
likely to succeed.

From time to time, something will be 
happening in their life that you can get 
them to talk about with you. It may be a 
relationship difficulty. It may relate to one 
of the symptoms of abuse, such as increased 
tolerance or some symptom of withdrawal, 
such as shakiness.

It is often about waiting for a “critical 
moment”, when something comes along that 
makes your friend or colleague want to start 
thinking they may need help. This “critical 
moment” may well have been prompted 
by a well-timed open-ended question you 
asked, such as: “what would you most like 
to achieve in the next two months?” or “You 
don’t seem to have been yourself recently. 
Is something wrong?”

Getting a good question happening is 
much more likely if you have spent some 
time building rapport with the person, and 
doing this with empathy. Empathy and 
understanding is needed to match a good 

question with the way the person thinks 
and operates.

It is useful during this period, too, to 
realise that denial is very much tied up with 
the alcohol or drug abuse. The person is 
likely to say something like “I could stop 
any time I want to.” In fact their denial 
may be one of your biggest frustrations as 
you try to help.

This phase of helping someone can require 
patience. It may be necessary to wait for 
good moments to move. In the meantime, 
you are making progress just by being a friend 
and, in doing so, becoming more involved 
in their life and learning more about them.

It can also be helpful to actively look out 
for good times to help. An example may be 
offering to help someone shift their gear 
because their marriage or relationship has 
broken down.

Then, when the opportunity arises, you 
will need to be prepared to answer questions 
such as “where can I get help?” or “what 
do I do now?”

As part of the Law Society’s Practising 
Well initiative, we have an agreement with 
Lifeline Aotearoa.

Lifeline offers a discounted rate to New 
Zealand Law Society members and their 
families. Lifeline’s professional counsellors 
can help with a broad range of issues, includ-
ing addiction. Lifeline’s phone number is 
(09) 909 8750 and their email is face2face@
lifeline.org.nz.

Another useful resource is the Alcohol 
Drug Helpline on 0800 787 797. It provides 
free, confidential advice and support.

Two well-known providers of assistance 
to alcoholics are The Salvation Army, 0800 
530 000 and Alcoholics Anonymous, 0800 
229 6757.

Finally, an online directory of alcohol 
providers is available at http://www.
addictionshelp.org.nz/Directory/ServiceFilter/
alcohol.

Three steps
The basic approach to providing effective 
help involves three simple steps:
• build friendship and rapport;
• seek opportunities to get the person 

thinking seriously about their problem; and
• be ready with the contact details of where 

Helping someone with an alcohol problem
By Frank Neill
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they can get help.
These three simple steps may sound like 
a “soft touch” to confronting the problem 
of alcoholism, but they really do require 
something of a patient and disciplined 
approach.

To see why, it may help to take a look 
at much more typical reactions by people 
to someone who has an alcohol problem.

One frequent approach is to “cover up” 
for the person with the drinking problem. 
Many people react by feeling an obligation to 
cover up, and they then take on the burden of 
cleaning up the alcoholic’s messes, lying for 
them, or working more to make ends meet.

Or, perhaps in the hope that the problem 
will soon come to an end (by some sort 
of magic), they pretend that nothing is 
wrong. This involves repressing all of their 
fears and resentments, which usually takes 
an enormous toll. And it often actually 
provides some “enablers” of the problem 
behaviour syndrome. At its worst, it can 
lead to co-dependence.

Another common reaction is to try and 
ignore the problem. This often happens 
because the problem actually seems over-
whelming, and that denying it is the easiest 
option.

It may well be easier than actively working 

towards a creative solution, as suggested in 
the three steps outlined above, but in the 
long run denying it will be more damaging 
to you, other workplace or family members, 
and the person with the drinking problem.

Helping someone who has an alcohol 
problem is not easy. It is important to 
remember to look after yourself and that 
you get the support which you need.

Contacting Lifeline Aotearoa early in 
the process may be a very good option. 
Once again, their contact details are (09) 
909 8750 and their email is face2face@
lifeline.org.nz.

What not to do
Experience has taught that there are 
many things that are counter-productive 
when faced with people who have alcohol 
dependence. The National Clearinghouse 
for Alcohol & Drug Information in the 
United States provides a list of what not to 
do, adapted as the following bullet points:
• don’t attempt to punish, threaten, 

bribe or preach;

• don’t try to be a martyr. Avoid emotional 
appeals that may only increase feelings 
of guilt and the compulsion to drink or 
use other drugs;

• don’t cover up or make excuses for the 
alcoholic or problem drinker or shield 
them from the realistic consequences 
of their behaviour;

• don’t take over their responsibilities;
• don’t hide or dump bottles, throw out 

drugs, or shelter them from situations 
where alcohol is present;

• don’t argue with the person when they 
are impaired;

• don’t try to drink along with the prob-
lem drinker; and,

• above all, don’t feel guilty or respon-
sible for another’s behaviour.

Practising WellPractising Well
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This article covers several issues 

that have been the source of recent inquiries.

Reporting to clients
Section 111 of the Lawyers and Conveyancers 
Act 2006 (LCA) requires that every practice 
which holds money or other valuable prop-
erty on behalf of any person must account 
properly for the money or other valuable 
property held to the person on whose behalf 
the money or other valuable property is held.

Section 112 (1) (b) of the LCA requires that 
if any valuable property is held, the practice 
must keep records that:
• describe the property received or held; and
• show the date on which the property was 

received; and
• if the property has been disposed of, 

give details of the disposition of the 
property, including the date on which, 
and the person to whom, the property 
was disposed of; and

• must keep the records required by this 
section in such a manner to enable those 
records to be conveniently and properly 
audited or inspected.

Regulation 12(7) of the Lawyers and Convey-
ancers Act (Trust Account) Regulations 2008 
(Trust Account Regulations) requires that 
each practice must provide to each client 
for whom trust money is held a complete 
and understandable statement of all trust 
money handled for the client, all transactions 
in the client’s account, and the balance of 
the client’s account:
a. in respect of on-going investment transac-

tions, at intervals of not more than 12 
months; and

b. in respect of all transactions that are not 
completed within 12 months, at intervals 
of not more than 12 months; and

c. in respect of all other transactions, 
promptly after or prior to the completion 
of the transaction.

The completion of a transaction is the perfect 
time to send a final statement to the client. 
With ongoing matters, some practices choose 
to report monthly to the client. When the 
matter is finalised a full report should be 
sent to the client.

With protracted matters it may be better 

to either diarise annual or 
six-monthly reporting dates 
or report to all clients at the end 
of the calendar year or the financial 
year. Where the only activity for a client is 
to hold monies on interest bearing deposit 
(IBD), then the client should be forwarded 
the annual withholding tax certificate and 
this would be a good time to also report 
to the client.

Where a client’s understanding may be 
limited, the practice should (where possible) 
account to an authorised person who can 
represent the client’s interests and represent 
the client as an intelligent, inquiring owner 
of the money.

A practice should also take reasonable 
steps to avoid situations where the only 
recipient of a statement or invoice is a partner 
or lawyer within the practice.

In matters where there is more than one 
client – for example, an estate with several 
executors – a copy of the statement should 
be sent to each executor or trustee. If the 
lawyer is the sole executor of an estate, 
reporting should be to the main beneficiaries.

Closure of files
 When closing a client’s file or concluding a 
particular matter for a client, it is important 
to ensure everything has been attended 
to – both administratively and according 
to client instructions. It is recommended 
that in order to meet best practice specific 
checklists be instigated relating to different 
types of work that may be undertaken such 
as conveyancing, estates or trusts.
A typical file closure may include turning 
the author’s mind to the following:
• a final review to ensure everything has 

been done according to client instructions;
• ensuring the practice’s policies, proce-

dures and standards have been maintained 
in the work carried out;

• a check there has been compliance with the 
Lawyers and Conveyancers Act (Lawyers: 
Conduct and Client Care) Rules 2008 
(RCCC);

• a check that the terms of engagement 
letter has been sent to the client and the 
evidence of this action retained on file;

• a check whether there is any 
outstanding work (time recorded) 
in progress that needs to be invoiced 

or written off;
• a final invoice prepared and sent to the 

client;
• a final statement issued detailing the 

application of the client’s funds. This is 
required by Regulation 12 (7) (c) of the 
Trust Account Regulations and also RCCC 
Rule 9.6;

• the client, and any other interested par-
ties (eg, beneficiaries) advised in writing 
that the matter has been completed and 
advised of any other action required by 
them or the practice;

• any balances in the trust account and IBD 
have been repaid to the client, processed 
according to client instructions, or the 
account has been debited with costs 
properly chargeable. If costs are to be 
taken directly from the trust account then 
they cannot be debited until an invoice 
has been rendered and client authority 
received;

• all documents that need to be registered 
have been processed;

• a notice sent to local authority advising 
of change of ownership;

• the Authority & Instruction (A&I) forms 
are on the file or removed for separate 
filing;

• any documents have been returned to 
the client or securely stored;

• the register of valuable property has been 
updated where appropriate (as required 
under s112 LCA);

• a client’s details have been updated;
• any other information from the client 

as required in meeting customer due 
diligence requirements of the banks or 
other reporting entities under the Anti-
Money Laundering and Countering of the 
Financing of Terrorism Act 2009; and the 
file is archived.

If anyone has further questions or requires any 
assistance please contact the Law Society’s 
Inspectorate through the Financial Assurance 
Manager Jeremy.kennerley@lawsociety.org.nz, 
phone (04) 463 2936. 

Reporting to clients and file closure
By Jeremy F Kennerley, Financial Assurance Manager
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Lawyers with clients who need to 

keep their details confidential can advise 
them that they can achieve this when they 
enrol to vote. Usually, anyone who enrols 
to vote has their name and address printed 
in the publicly available electoral roll. This 
is required by law.

However, if recording someone’s name on 
the published electoral roll could threaten 
their personal safety, or that of their family, 
they may request that their details be included 
only on the unpublished electoral roll.

This unpublished roll allows people to 

participate in the electoral process without 
being concerned that their personal details 
will be published.

The unpublished roll is confidential and can 
be viewed only by the Registrar of Electors 
for the electorate the person is enrolled in.

Application forms to go on the unpublished 
roll, along with forms to enrol are available 
from any PostShop, Registrar of Electors 
office, by calling 0800 36 76 56 or at www.
elections.org.nz.

Some form of evidence in support of the 
applicant’s application is needed. This 

could be a letter from a barrister or solicitor 
advising the application is being made for 
personal safety reasons. Alternatively, a 
cover letter from Women’s refuge, a copy 
of a protection or restraining order, or a 
statutory declaration from a member of the 
police will suffice.

Once approved, people stay on the 
unpublished roll until their circumstances 
change. They need to advise their Registrar 
of Electors if their situation changes and/
or if they move house or change their name 
or occupation.

Enrolling to vote but keeping personal 
details confidential

Continuing our column with information about 
Continuing Professional Development (CPD). 
It follows a “question and answer” format.

Do the CPD rules apply to me?
The Lawyers and Conveyancers Act (Lawyers: 
Ongoing Legal Education – Continuing 
Professional Development) Rules 2013 (CPD 
Rules) apply to all lawyers, both part-time 
and full-time. If you hold a practising cer-
tificate the Rules apply.

Annually, all lawyers must file with the 
Law Society a declaration of compliance 
with the CPD requirements as set out in 
the Rules.

Lawyers providing regulated services as 
defined in the Lawyers and Conveyancers 
Act 2006 (LCA) must have a continuing legal 
education plan and record (a CPDPR) and 
must complete 10 hours of CPD activities 
annually. The CPD Rules define “providing 
legal services” as including “holding yourself 
out as being willing or available to provide 
regulated services.”

A lawyer not providing regulated services 
for a whole yearly period may have reduced 
requirements. See Schedule 1 of the CPD 
Rules.

I hold a practising certificate 
but do not provide regulated 
services, what do I need to do?
You will need to record in a document (your 

CPDPR) that you are not providing regulated 
services and that no activities are therefore 
required.

You will also need to file a declaration 
of compliance at the end of each CPD year 
stating that you have complied with the 
CPD requirements.

I will be on maternity leave/
parental leave/sick leave/
sabbatical leave for more than 
three months. Do the CPD Rules 
still apply to me?
Yes, but the application of the Rules will vary 
depending on your circumstance.

If you continue to hold a practising cer-
tificate – that is, you are a lawyer under the 
LCA – you will need to file a declaration of 
compliance with the Law Society at the end 
of each CPD year.

If you have been providing regulated 
services for part of a CPD year, you will 
need to have a CPDPR that complies with 
Rule 5 and complete the required hours of 
activities as outlined in Schedule 1.

A CPD reporting period runs from 1 April 
to 31 March. You will also need to make sure 
that you comply with the requirements for 
each reporting period.

I am practising overseas. How 
do the Rules apply to me?
If you hold a New Zealand practising 

certificate, the CPD Rules apply. You will 
need to have a CPDPR, meet the activi-
ties requirements and file a declaration of 
compliance.

In most cases, the CPD you are required to 
do in the jurisdiction that you are practising 
in will be able to be counted towards your 
New Zealand requirements. Check it meets 
the requirements set out in Rule 3.1(b) of 
the CPD Rules.

How do the Rules apply if I am 
suspended?
If you have outstanding CPD requirements 
at the time you are suspended you are 
encouraged to complete them during your 
suspension. If you have not completed any 
outstanding requirements you will need to 
complete them when you return to practice. 
Depending on the timing, you may then need 
to file a late declaration.

What if I don’t practise for a 
period, then return to practice?
You will need to complete any outstanding 
CPD requirements you might have from when 
you were last in practice. This may mean 
you might have to file a late declaration, 
depending on the time period.

There will be no CPD requirements relating 
to the time you did not hold a practising 
certificate. The requirements relate only 
to practising lawyers.

Working with CPDWorking with CPD
Answers to questions about CPD
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Social Media
Drafting ‘cease-and-desist’ letters in the online 
environment and avoiding negative perceptions

Social Media

The influence of social 

media, whether through 
Facebook, Twitter, LinkedIn 
or the like continues to grow. 
Social media interactions tend 
to be more casual and informal. However, 
this informality does not lessen the legal 
impact, particularly if these interactions 
are harmful or damage reputations. 

This is particularly so if the tweet, post 
or other message is widely disseminated or 
even worse goes viral. Once this happens, 
online messages are no different to those 
made in the traditional “hard copy” world.

If consulted in this type of situation, 
our first reaction is often to reach for the 
dictaphone and resort to the tried and true 
opening move, a stern and uncompromising 
“cease and desist” letter.  

However, it is becoming apparent that 
this is perhaps one area where unwelcome 
attention and reputational harm can be done 
to clients’ interests if care is not exercised. 
The phenomenon of setting out to achieve 
one outcome and achieving another (decid-
edly less desirable) one, has become known 
as the “Streisand effect”.

The unlikely candidate for illustrating this 
point is not the much loved Barbra Streisand 
herself but the equally celebrated Wopper 
burger1 with an Australian burger joint being 
threatened with dire consequences over use 
of the term “Wambie Whopper” – a term 
it said it had been using in good faith for 
over 20 years.

An angry Wambie Whopper fan set up a 
Facebook page: ‘Save the Wambie Whopper’. 
The page received over 29,000 ‘likes’2 and 
was followed by a petition on change.org 
which received over 5,000 signatures.  

Hungry Jacks received a large number of 
adverse comments and criticisms for being 
a big bully and over reaching. They quickly 

reassessed the situation and withdrew the 
complaint, apologising for their actions 
and posted the letter on their own social 

media site.
Leaving the legal niceties to one side, 

the exercise could be characterised as a 
miscalculation which did more to harm 
Hungry Jack’s reputation than might have 
been anticipated.

Once a negative comment or situation 
occurs, certain steps should be taken to 
deal with it. It is important to properly 
understand the issues. 

Investigate the situation. Form a view as 
to where the merits lie. If any comments or 
representations are inaccurate or unjustified 
provide the facts, and ask for an immediate 
correction. If the comments or representa-
tions are accurate and justified, offer to 
discuss the matter. Be prepared for your client 
to go online to correct any misconceptions. 
Make sure that at all times your client is 
honest and transparent and listens.3

While every situation has to be addressed 
on its merits, I suggest:
• decide whether the legal route is the best 

option in the first place;
• understand your target and appreciate 

that a lawyer’s letter may reach a wider 
audience than anticipated;

• try and understand the wider dynamics 
of the situation, how will the allegations 
come across4;

• assume the worst – it may go viral and 
before sending the letter step back and 
review it in light of this;

• only then draft a letter but focus very 
closely on getting the tone right – don’t 
be unnecessarily aggressive, overbearing 
and legalistic;

• remember, it is always easier to ramp 
things up – but much harder to pull them 
back;

• if the target engages in an effective and 

potentially damaging social media retali-
ation campaign the best advice may be 
to tell your client to cut their losses and 
move on; and

• finally, unless you feel confident that 
you have got things right, run things by 
a recently admitted or junior member of 
your firm or chambers – you may gain 
some valuable insights into what to advise 
your client to do.
When drafting “cease and desist” letters, 

remember that your carefully crafted letter 
may end up on a social media page. 

Make sure it is appropriately worded, 
so that if it is posted online, it gets the 
appropriate message across. Indeed, I would 
suggest that in some cases there may be two 
different audiences to address – the other 
side and the wider online public. If there is 
a risk that the other side will play this card, 
try (as best you can) to draft your response 
with this in mind. 

Clive Elliott QC is a registered patent attorney, 
barrister and arbitrator. Before joining the bar, 
he was a partner of Baldwin Shelston Waters, 
which then became Baldwins, and headed its 
litigation team. He is on the Council of the 
New Zealand Bar Association and the Law 
Society’s Auckland branch. Mr Elliott is a 
past Council member of the International Bar 
Association’s (IBA) Legal Practice Division and 
past co-chair of the IBA’s Intellectual Property 
and Entertainment Law Committee. 

1. h t t p : / / w w w . a d n e w s . c o m . a u / a d n e w s /
hungry-jack-s-flame-grilled-on-social

2. Eventually changing its name from “Save Wambie 
Whopper” to the somewhat more self-satisfied “We 
Saved Wambie Whopper”

3. Basics of Online Reputation Management, Lee Odden, 
Top Rank; http://www.toprankblog.com/2007/03/
basics-of-online-reputation-management

4. How to prevent your “ordinary” letter of demand 
from becoming a Social Media Backlash 15 November 
2013 Natalie Hickey http://www.ipwhiteboard.com.au/
how-to-prevent-your-ordinary-letter-of-demand-from-
becoming-a-social-media-backlash/#!
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Alternative Dispute ResolutionAlternative Dispute Resolution
New way of resolving relationship 
property disputes

Earlier this year a 

decision of the Supreme 
Court concluded another 
drawn out battle over rela-
tionship property. The couple had 
lived through a series of procedural and 
interlocutory skirmishes in the Family Court, 
three substantive judgments in the Family 
Court, two judgments in the High Court, 
two judgments in the Court of Appeal and 
a judgment in the Supreme Court declining 
leave to proceed further. In the process, 
intimate family details, and the names of 
the actual family businesses, were published 
for all to see (GFM v JAM [2014] NZSC 32). 
Altogether this spectacle occupied ten years.

What the formal summary masks is the 
personal cost. Experience shows that the 
longer the delay, the harder it is to distin-
guish between pre- and post-separation 
property, the longer the unwilling stake in 
each other’s affairs, the greater the legal 
cost, and the longer the need to live with 
uncertainty, friction and stress. The process 
in GFM v JAM must have taken a heavy toll 
on those involved.

Nor would the couple have been alone 
in their predicament. Lucky separating 
couples reach early agreement on property. 
The not-so-lucky need time and outside 
help. Although the best form of help is 
usually mediation, mediation alone may 
not suffice. Many who separate need the 
spectre of proceedings before they can bring 
themselves to provide adequate disclosure 
or take a realistic approach to settlement. 
In some cases nothing will work other than 
a division imposed from above.

That need for a backstop is why we have 
courts. But delays in family courts are notori-
ous, world-wide, and inevitable. About a 
third of all New Zealand and Australian 
marriages end in divorce. The expectation 
for de facto relationships is no better. Even 
where the partnership lasts a lifetime, there 
will eventually be a deceased’s estate against 
which competing claims are possible.

All this translates into a huge number of 

family law disputes. Family Courts the world 
over have too much to do. Where courts 
have too much to do, case management will 
be perfunctory, trial waiting lists long and 

judgments delayed. Is there an alternative?
Many western countries have turned to 

family law arbitration. Family law arbitration 
has its own statutory basis in Australia, 
Ontario, British Columbia, North Carolina, 
Colorado, Connecticut, Indiana, Michigan, 
New Mexico and New Hampshire. In England 
and Scotland, family arbitration centres have 
been set up to offer trained family arbitra-
tors applying procedural rules designed 
specifically for family disputes.

For an innovative country, New Zealand 
has been strangely slow out of the blocks in 
this respect. So far New Zealand family law 
arbitration appears to have been confined to 
some ad hoc relationship property arbitra-
tions (arbitrations held before individual 
arbitrators without any special institutional 
framework).

The relative scarcity of family law arbitra-
tion here is probably a tribute to our Family 
Court. New Zealand was among the first 
to introduce a court dedicated to family 
matters. Our Family Court has long been 
admired overseas for its specialisation and 
expertise. But it is time to ask whether it 
might usefully be supplemented by increased 
family law arbitration.

Whether we should offer family law arbi-
tration across the board is a big subject. 
Jurisdictional issues differ according to the 
kind of dispute. The arbitration of some 
kinds of dispute would be possible only with 
empowering legislation. But a good place 
to start is relationship property.

Relationship property disputes particularly 
lend themselves to arbitration because the 
Property (Relationships) Act 1976 expressly 
provides for resolution of disputes by con-
tract. So long as appropriate signing formali-
ties are observed, and the couple do not try 
to adopt some radical relationship property 
regime that would be unacceptable in New 
Zealand, relationship property arbitrations 
are valid and enforceable.

Validity does not mean that relationship 

property arbitration will always be the best 
course. Under the law as it presently stands, 
court would be the better option in circum-
stances where a relationship property dispute 
would have to be combined with certain other 
types of claim in one hearing. Sometimes, 
for example, a relationship property dispute 
is best heard in conjunction with a family 
protection or testamentary promises claim 
or some other dispute involving third parties 
who are unable or unwilling to commit to 
arbitration.

Those cases aside, however, the arbitration 
of relationship property disputes has much 
to offer. The advantages relative to court 
proceedings include the following:
• Speed. Arbitrators control their own 

caseload. There can be no excuse for 
delay. Lawyers can check time estimates 
before appointing a particular arbitrator.

• Flexibility. A judicial system catering 
for multiple cases and judges requires 
standardised procedures. Each arbitra-
tion is a one-off. Subject to compliance 
with natural justice and the arbitration 
agreement, an arbitration can be run in 
the way that best suits the particular 
parties and the particular dispute. Some 
disputes can be resolved on the papers, 
some in a round-table discussion and 
some after a week’s formal hearing. The 
venue can be someone’s sitting room, a 
boardroom, or a large hearing room. The 
coat can be cut to fit the cloth.

• Party autonomy. In court a litigant must 
take the package offered by the state. In 
arbitration the parties choose the rela-
tionship property regime, the procedure 
and the judge. They are more likely to be 
satisfied with the outcome of a process 
that is their own creation.

• Information-gathering powers. The key to 
relationship property cases is to gather 
the relevant information. Once both sides 
have all necessary information they will 
usually settle. The courts can assist up 
to a point by requiring an affidavit of 
assets and liabilities, discovery, and 
compliance with related interlocutory 
orders. But the information-gathering 

By Robert Fisher
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powers of an arbitrator are much wider. 
An arbitrator can call the parties and 
their accountants to a conference and 
swear everyone present as witnesses. 
The arbitrator can then lead a round table 
discussion designed to get to the bottom 
of the issues or to identify the sources 
needed to resolve them.

• Confidentiality. As a general principle Family 
Court judgments are publishable while 
arbitration awards are not. Names in court 
judgments will usually be anonymised on 
application and there are special prohibi-
tions for children and domestic violence. 
But in a country of this size, such measures 
are likely to be ineffectual. Few are happy 
to have their personal and commercial 
history broadcast to the world.

• Finality. Once an arbitration award is 
issued, the opportunity to prolong matters 
by appeal or review is severely curtailed. 
That may be contrasted with the oppor-
tunity for multiple appeals following a 
Family Court judgment. The cruellest thing 
one can do for an unhappy couple is to 
provide them with endless opportunities 
to continue their dispute.

• Choice of decision-maker. The court tells the 
parties who the judge will be. In arbitra-
tion the parties choose the judge. Their 
choice can be informed by the needs of 
their particular dispute and the skills, 
personality, experience, and available 
time, of the candidates.

• Continuity. Because they live with a file 
from the beginning, arbitrators have more 
prospect of running the proceedings with 
an understanding of the ultimate issues, 
responding to interlocutory applications 
at short notice, and requiring cases to be 
prepared and presented in a way that will 
best suit their methods. In our larger 
courts, that level of judicial continuity 
is usually impracticable.

• The opportunity for “med-arbs”. Provided 
that an arbitrator does not caucus with 
the parties, predetermine anything, or 
give the impression that he or she has 
predetermined anything, arbitration 
can be combined with mediation. The 
opportunity to combine distinct forms of 
dispute resolution in one process cannot 
be replicated in the Family Court.

As yet those potential advantages may 
not be widely understood in New Zealand. 
Overseas experience suggests that this will 
change over time.

There are signs that this has already 
started. There is some increase in the number 
ad hoc relationship property arbitrations, 
albeit still very few. As family lawyers become 

more familiar with arbitration, the second 
step is likely to be arbitration on a wider front 
in an institutional setting. Recent experi-
ence in England suggests that this might 
take the form of a joint venture between a 
dispute resolution organisation (perhaps 
the Arbitrators’ and Mediators’ Institute of 
New Zealand) and a family law organisation 
(perhaps the Family Law Section of the New 
Zealand Law Society). The third and final 
step might eventually be specific legislation 
supporting family law arbitration on a more 
ambitious scale. Such developments would 
bring relief to litigants and remove some of 
the pressure on our Family Court.

This article began with one relation-
ship property case. It may be of interest to 
conclude with another. Both cases involved 

multi-million dollar businesses.
In the second there were five telephone 

conferences, inspections of specified docu-
ments, directions over chattels, exchange 
of written briefs, exhibits, submissions and 
chronologies, a two-day substantive hearing 
and a substantive decision. No appeal was 
possible. Nor could names or details ever 
be published. The whole process took six 
months from beginning to end. The latter 
case was an arbitration.

Robert Fisher QC, is a full-time arbitrator and 
mediator in Auckland. The legal basis for this 
article is provided in Robert Fisher Relationship 
Property Arbitration (2014) 8 NZ Family Law 
Journal Issue 2 (forthcoming).
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A decision of Justice 

Stephen Kós in the High 
Court on 8 April 2014, Chorus 
Ltd v Commerce Commis-
sion and Ors [2014] NZHC 690, 
highlights the basis on which the Commerce 
Commission determines regulated prices 
under the Telecommunications Act 2001, 
and the different mechanisms available to 
interested parties to review or appeal such 
price determinations. 

The case concerned an appeal by Chorus 
against the commission’s determination of 
the price for Chorus’s unbundled bitstream 
access service (UBA). This is a service that 
is purchased by companies wishing to offer 
broadband services. 

UBA involves carrying broadband traffic 
back and forth between end users (consum-
ers) and access seekers (service providers 
such as Orcon, Telecom and Vodafone) 
across Chorus’s copper local loop, through 
its exchange (or remotely located cabinet) 
and through Chorus’s data switch.  There 
it is handed over to (or from) the access 
seeker’s network.  

The commission was required to undertake 
a review of the UBA price with effect from 1 
December 2014 (s77 of the Telecommunica-
tions Amendment Act 2011). 

The Telecommunications Act 2001 requires 
the Commerce Commission to determine 
the UBA price in two stages. First, it has to 
undertake a review of the UBA price using 
an “initial pricing principle” (IPP), based 
on international benchmarks. Secondly, if 
an application for review of the UBA price 
is made then the price is reviewed using 
the “final pricing principle” (FPP). The 
FPP involves creating a model of the total 
service long run incremental cost (TSLRIC) 
of providing the UBA service in New Zealand.  

This dual approach is based on the Fletcher 
Inquiry report of September 2000. The 
concept was that the initial determination 
would ideally get sufficiently close to the 
“efficient” price so that both parties accept 
the determination and decide not to progress 

to the longer and more costly pricing review 
determination.  

The report recommended the use of 
benchmarking for the initial determina-
tion, noting that a Commerce Commission 
judgment would be required as to the best 
estimate of where New Zealand would fall 
within a benchmark range if a full TSLRIC 
assessment were undertaken. This was 
consistent with the view that the IPP should 
be a proxy for the pricing principle to be 
used in the pricing review determination.  

The commission is required in making the 
determination to consider the purpose set 
out in s18 of the Telecommunications Act. 
That purpose is to promote competition 
in telecommunications markets for the 
long-term benefit of end users of telecom-
munications services within New Zealand.  

Section 18 (2A) then provides that consid-
eration must be given to the incentives to 
innovate that exist for, and the risks faced 
by, investors in new telecommunication 
services that involve significant capital 
investment and that offer capabilities not 
available from established services.  

The commission, as required, undertook 
a review of the UBA price using the IPP. 
Following a lengthy process (including a 
draft determination and a conference) the 
commission gave its IPP determination on 
5 November 2013. It set a new UBA price of 
$10.92 per month to apply with effect from 1 
December 2014. This was about half of the 
current price of $21.46 per month.

A party to such a determination can then 
apply for a review under s42 of the Telecom-
munications Act 2001 (s78 Telecommunica-
tions Amendment Act 2011). This review will 
be conducted using the FPP. 

Chorus and four other parties duly did 
apply for the price to be reviewed using the 
FPP. In addition, Chorus appealed the IPP 
determination to the High Court. 

Section 60 of the Telecommunications 
Act allows a party to a determination to 
appeal against that determination on a 
question of law.  

Justice Kós noted that a question of law 
appeal against a commission decision could 

only succeed if the commission had applied 
the wrong legal test, taken into account 
matters which it should not have taken 
into account, or failed to take into account 
matters which it should have taken into 
account or come to a view without evidence, 
or reached a view which on the evidence it 
could not reasonably have come to (at [13]).

In its IPP determination the commission 
had used three main criteria to identify 
countries to be included in the benchmark set.  

First, only countries regulating bitstream 
prices on a forward looking cost-based pricing 
methodology would be included. Secondly, 
the countries had to be comparable in that 
the country characteristics relevant to the 
cost of providing the wholesale bitstream 
service must be similar to those of New 
Zealand. Thirdly, a criteria of service similarity 
was employed, under which the commission 
assessed whether the benchmark services 
were sufficiently similar to the UBA service.  

The commission considered that five 
countries met the criteria of forward looking, 
cost-based pricing methodology but that only 
two of these countries met the criteria of 
sufficient service similarity. These countries 
were Denmark and Sweden.  

The commission then had a challenge 
on its hands. How was the commission to 
make a price point selection based on such 
a limited (two country) benchmark data set?

The commission stated that the factors 
that it considered relevant for its price point 
selection were differences in comparability 
between the benchmark countries and New 
Zealand, and “Section 18 considerations” 
(being considerations that went to the 
statement of purpose in s18 of the Telecom-
munications Act).  

The commission noted that the evidence 
suggested that the weighting between the 
two benchmark prices should be in favour 
of Sweden over Denmark as New Zealand’s 
population density was much closer to that 
of Sweden.  

The commission also considered that a 
price above the median between the (lower) 
Danish benchmark price and (higher) Swedish 
benchmark price was likely to ensure that 

The Chorus decision and the approach to 
telecommunications regulation
By John Land
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s18(2A) incentives were maintained.  
The commission formed the view that a 

price point at the top end of the two country 
benchmark set was appropriate and set 
a price for the UBA service of $10.92 per 
month (being a price equivalent to the price 
applicable in Sweden).  

The commission then ran a cross check 
analysis using an expanded benchmark set 
bringing back into account three further 
countries (Switzerland, Greece and Belgium). 
The pricing range for these countries ran from 
$6.56 to $11.45 per month. After running this 
cross check the commission did not adjust 
its view that an appropriate price for the 
UBA service was $10.92 per month.  

Chorus in its appeal submitted that the 
commission had narrowed the range of 
inquiry to the benchmark range (Denmark 
and Sweden) without evidential underpinning 
that the likely TSLRIC would be so confined. 
Chorus submitted that the commission 
concluded that the plausible range for the 
cost of the UBA service was capped by the 
Swedish price of $10.92.  

However, Justice Kós held that the com-
mission did not, in fact, limit the plausible 
range in which the IPP price could be set to 
the benchmark range produced by the Danish 
and Swedish data points. The commission 
was, indeed, conscious that a plausible 
range for IPP pricing could (and probably 
would) exceed the benchmark range (at 
[110] and [175]). 

A second argument raised by Chorus was 
that the purpose statement in s18 was a 
mandatory relevant consideration which 
must be applied at every point where a 
material judgment is made that affects the 
ultimate result of the IPP determination.  

Justice Kós rejected this argument. He 
held that the commission considered s18 
appropriately and that it was entitled to 
focus on that consideration after first analys-
ing the international benchmark evidence 
for price setting comparability, country 

comparability and service similarity. That 
analysis was evidence based and did not 
require adjustment for s18 considerations.  

Then, having isolated the relevant evi-
dence and having identified its benchmark 
data, the commission must consider what 
s18 tells it as to where the IPP-based price 
should be set, within a plausible range for 
TSLRIC (at [176]). The commission did do 
that. In the court’s view to simply apply 
s18 at the price point selection stage, set-
ting a price within the potentially more 
expansive plausible range, was consistent 
with the parliamentary intent evidenced by 
the Fletcher Inquiry (at [138]).  

The court did go on to say that if the 
commission had reason to believe that 
the benchmark evidence was not reliable, 
probative evidence or that the proposed IPP 
outcome, based on the benchmark evidence 
and allowing for consideration of s18, was 
irrational or likely to produce an outcome 
substantially removed from the likely TSLRIC 
found under the FPP, the commission would 
have had a duty to inquire further.  

However, in the court’s view that was 
not the case. The benchmark evidence was 
reliable and probative and the IPP outcome 
was not evidently irrational (although it was 
clearly unpalatable to Chorus).  

In the court’s view, the mechanism to 
correct the IPP price was not further pro-
tracted analysis to produce a more perfect 
IPP price but in the statutory mechanism 
for a full pricing review using the FPP (at 
[156] and [177]).

Justice Kós observed that the Fletcher 
Inquiry had in mind that New Zealand could 
simply piggy back international evidence for 
the IPP, and that the result would be a “quick 
and cheap” process compared to the FPP 
cost-based modelling approach (at [119]).

The commission is now in the process of 
conducting its FPP review. Justice Kós noted 
that if the commission does issue its FPP 
review determination by 1 December 2014 

then the IPP price (the subject of the appeal 
to the High Court) will not take effect at all.  

However, even if the commission has 
not reached its FPP decision by 1 December 
2014, it is likely that the FPP decision will be 
backdated to 1 December 2014 in any event. 

In my view, that is the consequence of the 
decision of the Court of Appeal in Telecom New 
Zealand Limited v Commerce Commission and 
Telstra Clear Limited CA 75/05, 25 May 2006. 
In that decision, the Court of Appeal held 
that a price review determination relates 
back to the date of the initial determination.  

The Court of Appeal stated that in its 
view that outcome was consistent with 
the substitutionary nature of reviewing or 
appellate decisions which vary an original 
decision. The Court of Appeal considered that 
the purpose under s18 of the Telecommunica-
tions Act was better served by substituting 
the revised price for the initial price ab initio 
rather than only after a period of relatively 
less efficient pricing (at [44]).  

Justice Kós’s recent decision is interesting 
in confirming the principles applicable on an 
appeal on a point of law against a Commerce 
Commission decision, and in confirming that 
IPP analysis by the commission does not 
need to be protracted or perfect. 

However, it would seem that the decision 
will not have any practical impact on the UBA 
price actually set from 1 December 2014. That 
price will depend on the outcome of the FPP 
determination due on 1 December 2014 (and 
any appeal against that determination).  

Chorus Ltd has sought leave to appeal the 
High Court decision to the Court of Appeal.

John Land is a senior competition law specialist 
and commercial litigation barrister at Bankside 
Chambers in Auckland. He was formerly a 
partner of Kensington Swan for 20 years. He 
can be contacted on (09) 379 1513 or at john.
land@bankside.co.nz.
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CPDcalendar
Programme Presenters Content Where When

CIVIL LItIgatIon & EmPLoymEnt
Issues in Unjust 
Enrichment

Chair:
Prof Peter Watts QC

Bringing you up to date with developments both here and abroad, this 
intensive takes stock of the law of restitution in New Zealand.  Presenters 
will discuss key issues in unjust enrichment, how it affects obligations in 
contractual arrangements, including mistaken transfer, defences and 
restitution for wrongs.

Wellington
Auckland

23 Jul
24 Jul

5.5 CPD HRS
District Court 
Procedures: Review 
and Reform

Andrew Beck
His Hon Judge Gibson
His Hon Judge Kellar
David Neutze

The new District Court Rules come into force on 1 July 2014. In response 
to practitioner demand, the new rules have returned to a system of formal 
pleading, while retaining trial processes that are quite different from those 
in the High Court. It is also expected that the Judicature Modernisation 
Bill will substantially increase the monetary jurisdiction of the District 
Court, making the District Court the forum for commencement of the 
majority of civil claims. Attend this seminar and gain the necessary skills 
to understand District Court procedures and operate effectively in the 
new environment.

Dunedin
Christchurch
Wellington
Hamilton
Auckland

4 Aug
5 Aug
6 Aug
11 Aug
12 Aug

6 Aug

2* CPD HRS

Employment Law 
Conference

Chair: 
Her Hon Judge Inglis

This “must go to” conference, noted as much for its collegiality as for the 
high quality of the business sessions, will once again provide practitioners 
at all levels of experience an opportunity for two days of stimulating 
engagement on topics of importance and interest in the employment 
law field.

Auckland 13 - 14 Oct

13 CPD HRS

Introduction to High 
Court Civil Litigation 
Skills

Sandra Grant
John Hardie
His Hon Judge Joyce QC
Nikki Pender
Paul Radich
Tom Weston QC

This two-day workshop is an excellent opportunity for recently admitted 
practitioners to develop practical skills in civil litigation in an intense small-
group workshop. Don’t miss this chance to ensure that you will be able to 
face a court case with confidence! You will improve your advocacy skills 
while you learn how to handle a single file from beginning to end, be able 
to identify and understand the various steps in the process, develop the 
practical skills you need to handle this, and a range of other litigation files, 
competently and confidently.

Wellington
Auckland 2 
Christchurch

20 - 21 Oct
10 - 11 Nov
24 - 25 Nov

9 CPD HRS

ComPany, CommERCIaL & tax
tax Conference Chair:  

Joanne Hodge
This year’s conference programme covers a wide range of tax matters 
with a  emphasis on identifying and meeting the technical and practical 
issues faced by advisers on a daily basis, delivered by an impressive 
line-up of speakers. Join us for what promises to be an interesting and 
educational day.

Auckland 4 Sep

6.5 CPD HRS

CRImInaL
the Criminal 
Proceeds 
(Recovery) act – 
five years in

Jacinda Foster
Dr Heather McKenzie

The Act increased the powers of forfeiture where someone has benefited 
from significant criminal activity. This seminar will examine key case law, 
emerging trends and reflect on what these mean in practical terms for 
practitioners.

Christchurch
Wellington
Auckland

21 Jul
22 Jul
23 Jul
22 Jul
3.5* CPD HRS

Duty Lawyer training 
Programme

Local Presenters Duty lawyers are critical to the smooth running of a District Court list. Here 
is a way to gain more of the knowledge and skills you need to join this 
important group. This workshop is made up of several parts. Visit www.
lawyerseducation.co.nz for full course description, dates and 
locations.

Visiting 
centres 
around NZ

Feb - Nov

11* CPD HRS

FamILy
FDR for mediators Denise Evans To be appointed an FDR provider requires additional training beyond the 

standard family mediation training. This webinar is for those who need 
that but who did not attend the FDR workshop earlier in the year.

17 Jul

2 CPD HRS
Understanding 
mediation – 
mediation for 
lawyers Part a

Virginia Goldblatt
Geoff Sharp

Mediation knowledge and skills are an increasingly important adjunct to 
legal practice. Many more clients are taking disputes to mediation (because 
it works) and the more that their legal advisers know about how it works the 
better. In addition, practice as a mediator extends the service that lawyers 
can offer the public.

Wellington
Auckland 2

25 - 27 Jul
31 Oct - 2 Nov

15 CPD HRS

Webinar

Webinar

Webinar

Brochures for CLE programmes are distributed with LawTalk. If you have not received a brochure for any of the programmes listed, 
please see www.lawyerseducation.co.nz or email cle@lawyerseducation.co.nz or contact CLE information, tel 0800 333 111.
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Online registration and payment can be made at  
www.lawyerseducation.co.nz

Programme Presenters Content Where When
FamILy

mediation for 
Lawyers: Part B – 
Family Law

Virginia Goldblatt
Denise Evans

For those with recent approved prior mediation training, including our Part 
A course. This programme will be an opportunity to practise mediation skills 
in the family law area and then to be assessed on them. Strictly limited 
numbers with pre-course work required.

Wellington 2 22 - 24 Aug

15 CPD HRS

PUBLIC LaW
Scrutinising 
the actions of 
government

Chair: 
The Hon Justice 
Clifford

Government and private sector decision-makers have recently been 
challenged by unexpected and unpredictable major events in New 
Zealand. This intensive will examine how central and local Government 
have addressed the resultant range of complex public law issues, 
including the question of the third source of authority.

Christchurch
Wellington

24 Sep
25 Sep

6 CPD HRS

PRoPERty & tRUStS
Residential 
Property 
transactions

Debra Dorrington
Lauchie Griffin
Nick Kerney
Duncan Terris

This very popular two-day, limited-number workshop, for solicitors at the 
start of their property law career and legal executives with some experience, 
follows three files, from client instructions to settlement and beyond.

Wellington
Hamilton
Auckland

28 - 29 Jul
28 - 29 Jul
11 - 12 Aug

13 CPD HRS

PRaCtICE & PRoFESSIonaL SkILLS
Stepping Up – 
foundation for 
practising on own 
account

Director: 
John Mackintosh

All lawyers wishing to practise on their own account, whether alone, in 
partnership, in an incorporated practice or as a barrister, will be required to 
complete this course. (Note: From 1 October 2012 all lawyers applying to 
be barristers sole are required to complete Stepping Up). Developed with 
the support of the New Zealand Law Foundation.

Wellington
Auckland 3

4 - 6 Sep
6 - 8 Nov

18.5 CPD HRS
trust account 
Supervisor training 
Programme

Jeremy Kennerley
David Littlefair 
David Chapman
Bob Eades 
Lindsay Lloyd

To qualify as a trust account supervisor, you must complete 40-55 hours’ 
preparation, attend the assessment day and pass all assessments. 

Hamilton
Wellington
Auckland 2
Christchurch

16 Jul
18 Sep
19 Nov
26 Nov

8 CPD HRS
Lawyer as 
negotiator

Jane Chart Building on your own experience, this one-and-a-half day workshop provides 
hands-on practice and feedback, as well as a conceptual framework for 
preparing for and undertaking negotiations. It examines different strategies 
and tactics, and offers tools for dealing with difficult negotiators, breaking 
impasses, and for addressing specific issues which you might wish to raise.

Wellington 2
Auckland 2

11 - 12 Nov
18 - 19 Nov

11.5 CPD HRS

RURaL LaW
Rural Law – the 
big issues 
Intensive

Chair:  
Chris Spargo

This one-day intensive will present in-depth discussions on current issues 
concerning rural practitioners, including an overview and analysis of 
irrigation schemes and related resource consents, a Fonterra update, 
syndications, horticultural issues and death and wills in the rural context.

Christchurch
Hamilton

10 Sep
12 Sep

5.5 CPD HRS

In SHoRt SEmInaR SERIES – aUCkLanD
Crowd Funding 
Capital Ventures – 
the new framework

Tracey Cross
Nicole MacFarlane

Recent legislation allows new ventures to seek funding from the crowd 
with lending from peers under a tailored compliance regime. Licensing 
of prescribed intermediary service providers will be explained, along with 
features of the new framework. Opportunities and pitfalls will also be 
explored.

Auckland 31 Jul

2 CPD HRS
Publicity and 
Publication – 
new forms and 
concepts

Daniel Nilsson
Genevieve O’Halloran

The internet makes information immediately available everywhere. How 
does this tally with traditional legal concepts of publication? This seminar 
examines how the law deals with the meaning and context of electronic 
publication.

Auckland 7 Aug

2 CPD HRS
It, the Cloud and 
Lessons from 
Recent Public 
Inquiries

Michael Bywell 
Graeme Crombie

How should NZ businesses take advantage of IT opportunities? What do 
large cloud providers offer? What’s been learnt from recent IT projects that 
have not gone to plan? This seminar discusses key areas of concern and 
explores the Ministerial Inquiry into Novopay and other published reports 
on public sector IT projects.

Auckland 14 Aug

2 CPD HRS
*CPD HRS may vary – please see brochure on website

Online registration and booklet purchases (with cheque, direct credit and credit card payment options) available at www.lawyerseducation.co.nz
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Law FoundationLaw Foundation

The Law Foundation 

is a strong supporter 
of work that improves 
access to the law for groups 
that may find the legal process particularly 
challenging.

In past columns I have described our 
projects that have helped demystify the 
legal system for groups like children, 
migrants and the deaf and hearing impaired. 

Two of our most recent projects focus 
on the needs of people with intellectual 
disability and ethnic women who suffer 
domestic violence.

Intellectual disability
The intellectual disability project high-
lights problems that people may face in 
understanding their situation or in simply 
communicating with lawyers and judges.

The report calls for specific training for 
law students on working with vulnerable 
clients, including input from people with 
intellectual disability.

It also recommends change to the legal 

aid system so lawyers can spend extra time 
to assist intellectually disabled clients.

The project team was led by Dr Brigit 
Mirfin-Veitch of the Donald Beasley Insti-
tute for Research and Education on People 
with Intellectual Disability in Dunedin. 
It involved in-depth interviews with 40 
people with intellectual disability about 
their experiences with the legal system – 
many of whom had been through criminal 
proceedings. 

The team also talked to judges and 
lawyers, and was assisted by an advisory 
group including legal and intellectual 
disability experts.

Dr Mirfin-Veitch says that a strong theme 
from all respondents was the need for 
effective communication.

“We got some good advice from one 
participant with an intellectual disability, 
who stressed it’s important to actually talk 
to them at their level, to understand their 
perspective, why they did what they did, 
in language they can understand and not 
go over their heads.  

“Active listening is really important.”
She says that judges and lawyers 

mentioned the lack of specialist education 
on working with vulnerable clients. Some 
called for mandatory training focused 
on contributions from the disability sec-
tor about the experience and impact of 
disability.

They also said the legal aid system 
restricted the amount of time a lawyer could 
spend with their client, and impeded the 
ability of people with intellectual disability 
to choose their own lawyer.

“Both these restrictions make it more 
difficult for people with an intellectual 
disability to be active participants in legal 
processes. In light of this finding, revision 
to the legal aid system may be necessary,” 
Dr Mirfin-Veitch says.

The project team also included Profes-
sor Mark Henaghan, Dean of the Otago 
University Law Faculty, and Associate 
Professor Kate Diesfeld of the Auckland 
University of Technology.

The team is currently working with the 
Institute of Judicial Studies and NZLS CLE 
Ltd to develop seminars and resources 
that can help to inform knowledge and 
practice in this area. 

Domestic violence 
The Foundation has also funded a train-
ing guide for case workers from a group 
that assists ethnic women in dealing with 
domestic violence.

The Shakti Legal Advocacy & Family 
Social Services provides a 24-hour domestic 
violence intervention service along with 
social services for migrant families. 

These services include life skills and 
self-reliance programmes, including helping 
ethnic women challenge cultural acceptance 
of domestic violence.

Shakti was established in Auckland in 
1995 and now has offices throughout the 
country.

For further information about Law 
Foundation-funded research and to access 
research reports, visit the Law Foundation 
website www.lawfoundation.org.nz.

Lynda Hagen is the New Zealand Law Founda-
tion’s Executive Director.

Foundation support for disadvantaged groups

By Lynda Hagen

FLEXIBILITY
A degree of

In our fast-paced, global society, there is no substitute for 
quality. Whether it be for career enhancement or personal 
growth, an LLM from the Auckland Law School will create 
opportunities. Make our second semester your first.

Courses we still have places for in Semester 2, 2014:

•	Franchising Law
•	Markets and Regulation
•	Corporate Governance
•	International Dispute 

Resolution
•	Secured Transactions
•	International Peace and 

Security
•	Climate Change Law

•	Law of Agency
•	International 

Commercial Law: The 
Human Rights Dimension

•	Criminal Law and Policy
•	Intellectual Property Law
•	International 

Commercial Contracts

For further information please visit: 

www.law.auckland.ac.nz/llm  
or call 0800 61 62 65
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Lawyers Complaints ServiceLawyers Complaints Service

Catherine Marjorie Clarkson has 

been struck off after she failed to account for 
money on behalf of a trust and for her conduct 
during Māori Land Court proceedings.

In [2014] NZLCDT 29, the New Zealand 
Lawyers and Conveyancers Tribunal said it 
“unanimously reached the conclusion that 
strike off was the only penalty that could 
reflect the seriousness of Ms Clarkson’s 
misconduct and ensure the future protection 
of the public”.

The trust concerned, Trust A, wished 
to make some farmland in which it had an 
interest available for grazing.

The party intending to graze the land 
proposed grazing a number of separately 
owned blocks and did not want to make 
different payments to each owner.

Ms Clarkson, who also had an interest in 
some land available for grazing, proposed 
that an entity be established to receive the 
grazing fees which would then distribute the 
appropriate share of the grazing fees to the 
owners of the various blocks concerned.

After that was put in place, the trustees 
of Trust A became concerned they were not 
receiving the amounts due to the trust for 
grazing on its land.

They asked Ms Clarkson for details of 
revenue and expenses, but Ms Clarkson 
did not provide the detail sought. When the 
trustees sought further and more detailed 
information, Ms Clarkson failed to provide 
that information, despite numerous requests.

Trust A’s trustees commenced proceedings 
in the Māori Land Court to recover the money 
they considered outstanding. In April 2012, 
the Māori Land Court ordered Ms Clarkson 
to pay the trust $43,956.16 for the net grazing 
fees it found were owed.

In its determination, the Māori Land Court 
commented adversely on Ms Clarkson’s 
conduct in the proceedings and directed that 
the matter be drawn to the Law Society’s 
attention.

A lawyer acting for Trust A also lodged 
a complaint, and the Hawke’s Bay Lawyers 
Standards Committee investigated the 
matter, which led to charges being laid.

Failing to account to Trust A for the grazing 
fees was, the tribunal said “conduct that 
demonstrated that she was not suited to 
engage in practice as a lawyer. Her conduct 

raised issues of ‘probity and integrity that must 
put her right to practise in doubt’,” (emphasis 
is the tribunal’s). It found Ms Clarkson guilty 
of misconduct.

The tribunal also described Ms Clark-
son’s conduct during the Māori Land Court 
proceedings as conduct that would justify 
a finding that Ms Clarkson is “unsuited to 
engage in practise as a lawyer”.

The proceedings began in July 2010. Ms 
Clarkson represented herself. After two 
adjournments granted at her request she 
appeared on 2 December 2010 and asked 
for a further adjournment to give her time 
to provide some more material to the court.

The matter was eventually set down 
for 29 March 2011, and at the end of that 
hearing the court directed Ms Clarkson to 
provide relevant bank statements, evidence 
of wage PAYE, ACC expenses, receipts for 
other expenses and evidence that GST had 
been paid, all relating to the grazing on 
Trust A’s block.

Ms Clarkson did not comply with those 
court directions.

The proceedings were reconvened on 23 
June 2011. Ms Clarkson failed to attend, and 
the court noted she had not provided the 
material required by the court’s direction.

The judge, in a court minute, was critical 
of what he described as Ms Clarkson’s “wilful 
disregard” of the court’s directions and her 
failure to do what she said she would do. 
The judge then issued a summons, requiring 
Ms Clarkson to appear and to produce the 
documentation.

Ms Clarkson did not appear as required 
on 6 September 2011, nor did she produce 
documents as required. She claimed she had 
a back injury and said that was supported 

by medical evidence. The court asked for 
the medical evidence to be provided but 
Ms Clarkson failed to do so.

At the penalty hearing, the tribunal noted 
that the Hawkes Bay Standards Committee, 
in its submissions, had quoted the Māori 
Land Court Judge describing Ms Clarkson’s 
conduct in the court as being “nothing short 
of atrocious”.

The submissions also referred to her 
“very poor response” to the disciplinary 
process. That included her objections to 
the investigation process, failing to comply 
with timetables, failing to engage in the 
disciplinary process for significant periods, 
and her significant lack of insight into and 
unwillingness to address the core issues 
for determination.

Since 2008, Ms Clarkson had been found 
guilty of disciplinary breaches on four 
separate occasions. In December 2012, 
she was found guilty of unsatisfactory 
behavior because she had failed to comply 
with a condition attached to her practising 
certificate. The “important aspect” of that 
was failing to take advice in relation to the 
management of her practice, as ordered by 
the tribunal.

On the morning of the penalty hearing, 
Ms Clarkson filed a submission. In that 
document, she was critical of the Māori Land 
Court proceedings and made accusations 
against others who were either a complainant 
or involved in the investigation.

As well as striking Ms Clarkson off, the 
tribunal ordered her to pay the Law Society 
$35,000 standards committee costs (includ-
ing disbursements) and $14,714 tribunal costs.

Struck off after failing to account for money

Providing professional indemnity and specialist insurance products  
to the legal profession

Visit our website www.justitia.co.nz for further information and application forms

     (04) 819 4000  •  fax (04) 819 4106
email: ross.meijer@aon.com

Mr Ross Meijer, Aon New Zealandor contact:


JUSTITIA
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Legal Counsel
Intermediate Level
The Electricity Authority has the statutory objective to promote competition in, reliable 
supply by, and the efficient operation of the electricity industry for the long term benefit 
of consumers.

The Authority is looking for an additional lawyer with energy and commitment to join 
its Wellington based in-house team. The role is varied and challenging and offers the 
opportunity to be closely involved in all aspects of the electricity sector.

Electricity, regulatory, and/or public sector experience would be an advantage, as 
would a general understanding of the principles of economics and the current energy 
sector.  However, we are flexible about background and experience, placing emphasis 
on a good team fit.  We expect the role would appeal to someone with 3 – 6 years’ post 
admission experience.

We need an enthusiastic lawyer with:
• an ability to interpret and apply legislation
• an ability to see the big picture in terms of the Authority’s objective
• an aptitude for quickly understanding technical information
• an appreciation of the interface of regulatory activity with commercial markets and 

how they can work together
• a well developed sense of the need to adhere to good process

In addition to a competitive salary, the Authority offers a professional but relaxed 
environment, development opportunities and a balanced approach to life.

If you would like to talk about working at the Authority, please contact  
Andrew Springett on 04 460 8877 or submit your application to  
careers@ea.govt.nz by Monday, 14 July 2014.

A position description is available at www.ea.govt.nz

S I O N E  T U I L E V U  T A U K A F A
Would any lawyer holding a will for the above-named, 
late of 40 Ramsay Street, Papatoetoe, Auckland, 
who died on 9 December 2013, please contact Tara 

Wratten, Daniel Overton & Goulding:
tara@doglaw.co.nz
Ph 09 622 2222  |  Fax 09 622 2555  |  DX EP71005
PO Box 13017, Onehunga, Auckland 1643

M A L A M A U A  S I S I P E N E  P A K I E T O
Would any lawyer holding a will for the above-named, 
aka Sisipene Malamaua pakieto (maiden name 

Eti or Atukieto), late of 69 Islington Street, 
Ponsonby, Auckland, born on 12 July 1924, who died 
on 29 December 2008, aged 84 years, please contact 
Jane Goulding, Daniel Overton & Goulding:
jane@doglaw.co.nz
Ph 09 622 2222  |  Fax 09 622 2555  |  DX EP71005
PO Box 13017, Onehunga, Auckland 1643

G E O R G E  F R A N K L I N  T U R N E R
Would any lawyer holding a will for the above-named, 
late of 22/28 Felix Street, Onehunga, Auckland, born 
on 1 December 1929, Retired Photo Lithographer, 
who died between 23 April 2014 and 30 April 2014, 
please contact Frost & Sutcliffe, Barristers 

& Solicitors:
Braden@frostandsutcliffe.co.nz
Ph 09 279 8351  |  Fax 09 277 6703
DX EP 74503, Auckland

H O W A R D  D O U G L A S  M C N A U G H T O N
Would any lawyer holding a will for the above-named, 
late of 6 Mayfair Street, Riccarton, Christchurch, 
Professor, born on 9 May 1945, who died on 28 
March 2014, please contact Ken Lord, Parry Field 

Lawyers:
kenlord@parryfield.com
Ph 03 348 8480  |  Fax 03 348 6305
PO Box 8020, Christchurch 8440

K E R I A N A  L U C I N D A  M A H A R A 
L O R R A I N  W H A T I
Would any lawyer holding a will for the above-named, 
late of Te Awamutu, Manager, who died on 29 May 
2014, please contact Maurice Turketo, Frankton 

Law Limited:
maurice@franklaw.co.nz
Ph 07 847 2700  |  Fax 07 847 2730
PO Box 5232, Frankton, Hamilton 3242

L I S A  J A N E  F O R T U N E
Would any lawyer holding a will for the above-named, 
late of Auckland, Administration Manager, born on 1 
July 1967, who died on 12 November 2013 aged 46 years, 
please contact Hannah Bennett, Skeates Law:
hannah@skeateslaw.co.nz
Ph 09 369 5230  |  Fax 09 369 5231
PO Box 56-179, Dominion Road, Auckland 1446

R O M A  E L I Z A B E T H  W A L L A C E
Would any lawyer holding a will for the above-named, 
late of 7/8 Morris Spence Avenue, Napier, NZ, retired 
School Teacher, born on 12 February 1927 in Gisborne, 
NZ, who died on 7 October 2009 in Napier, NZ, please 
contact Rodney Wallace:
rpwallace@optusnet.com.au
Ph +61 7 33885677  
18 Avalon Court, Marsden, Queensland, 
Australia 4132

R I C H A R D  K E L LY  N G A W H I K A
Would any lawyer holding a will for the above-named, 
late of Ngaruawahia, who died on 21 September 2011, 
please contact Frankton Law Limited:
maurice@franklaw.co.nz
Ph 07 847 2700  |  Fax 07 847 2730
PO Box 5232, Frankton, Hamilton 3242

Y E H U I  L E I
Would any lawyer holding a will for the above-named, 
late of Auckland, Retired, born on 3 January 1931, 
who died on 22 August 2012 aged 81 years, please 
contact Ben Bong, Wong & Bong Law Office:
ben@wongbong.co.nz
Ph 09 535 5886  |  Fax 09 535 5947
PO Box 51454, Pakuranga, Auckland 2140

Coming up...
Satyanand lecture
The annual Sir Anand Satyanand Lecture will 
be held on 20 July from 6:30pm at Pullman 
Hotel, Auckland.

This year’s lecture will be delivered by 
Sir Don McKinnon, former Commonwealth 
Secretary-General and former deputy Prime 
Minister.For more information and to register 
email editor@indiannewslink.co.nz.

Capital gains tax
Thorny issues associated with the design of 
capital gains tax regimes are the subject of 
a debate which is attracting experts from 
around the world to an Auckland conference.
Entitled Key issues in the design of capital 
gains tax regimes, the conference will be 
held at Auckland University’s Owen G Glenn 
building on 18 July.

See www.business.auckland.ac.nz/en/about/
od-our-departments/od-commercial-law/claw-
seminars-and-events/key-issues-in-the-design-
of-capital-gains-tax-regimes.html.

Future firm forum
This year’s Future Firm Forum will take place 
at Millbrook Resort, near Queenstown, from 
14 to 16 November. 

Speakers will include the New Zealand 
Law Society’s Executive Director Christine 
Grice. See www.futurefirmforum.com.

W I L L S

S I T UAT I O N S  VAC A N T
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Vero Liability Insurance Ltd is a specialist liability insurer dedicated solely to 
providing liability insurance products that are tailored specifically to New Zealand 
conditions.  

The Role

Working as part of the Claims team, you will be responsible for delivering a first 
class claims handling and management service. You will resolve claims efficiently 
and fairly and in a manner that promotes Vero Liability’s values.

Duties and responsibilities

• Investigating liability claims, determining insurance policy coverage and setting 
strategy for resolution;

• Working closely with insureds, brokers, underwriters, lawyers and assessors;
• Managing files and keeping a well organised and up to date portfolio of claims, 

which you will manage proactively and efficiently.

You should:

• Have a law degree;
• Have about 5 year’s post qualification experience in litigation or insurance roles;
• Be creative, proactive, logical and innovative;   
• Demonstrate a commitment to quality, service and problem management; and
• Work well as part of a close knit team.

Please note that this is a temporary position to cover for parental leave 
from mid October 2014 for up to 12 months only.

To apply, please email your CV to the General Manager (Claims) directly at  
john_swan@veroliability.co.nz  

IN-HOUSE LEGAL POSITION

S I T UAT I O N S  VAC A N T

S I T UAT I O N S  VAC A N T

SENIOR LITIGATION SOLICITOR
We are seeking a litigation lawyer to join our specialised insurance litigation team.

This is an exceptional career opportunity for a senior insurance litigator with a 
view to partnership for the right candidate.

The role involves acting for a wide range of insurers in areas such as property 
risks, professional indemnity, liability insurance, fire and general, workplace 
insurance and marine. The high volume of quality work will include court work, 
ADR, indemnity advice, defence claims, prosecution and defence of subrogated 
claims. You will also be involved in preparing opinions, drafting pleadings, claim 
resolution recommendations and client policy issues. In addition to insurance 
law, there is a scope to undertake employment law work and the role provides a 
considerable amount of client contact with both insurance and employment clients.

Skills
The successful applicant will be someone with:

• a minimum of 8+ years PQE
• excellent analytical and organisational skills
• proven drafting, oral expression and advocacy skills
• confidence in handling defended hearings and mediations
• ability to take responsibility for client files

Beyond technical skills we expect a high level of confidence, efficiency and 
excellent interpersonal skills. A high level of motivation and the ability to work 
well both within the team and independently are essential attributes.

Our team
We enjoy a positive and inclusive working culture at Fortune Manning, with an 
open door policy allowing for ready access to all levels of law experience. The 
team culture is very professional, supportive and good humoured. You will be 
working with down to earth partners who are well known experts in their field. 

Please forward your application letter, CV and academic transcript to: 
jobs@fortunemanning.co.nz, attention Operations Manager. All applications are 
handled in absolute confidence. 

We are a small, friendly firm in the sunny Bay of Islands 
looking to expand our team and take some pressure off 
the partners.  We are looking for someone with a great 
attitude, a good academic record, and ideally 2 plus years 
experience in a general practice firm. You must have a 
desire to live and work in a small town, to build good 
relationships with clients and to get involved with our 
community.

We can offer varied and interesting work, access to 
clients, a real opportunity for advancement and work/ life 
balance. We have a friendly, youthful, experienced team 
with high standards, who offer plenty of support. 

Could this be you? 
If so, please send through your CV to our administrator 
Emma Webb at ejw@mcleods.co.nz, preferably by 31 
August 2014. 

We strive to speak in plain English, so please leave out the 
jargon.

GENERAL PRACTICE LAWYER

SUITE OF OFFICES FOR SALE 
Well-appointed premises in the heart of the 

Hamilton CBD. 

• Secure 2nd floor on unit title, with a total floor area of 
406 m2. 

• Main office area of 322 m2 comprises an attractive 
reception area and foyer, board room, kitchen, solid 
walk-in safe, verandah, built in passage cupboards, 7 
separate offices and separate rest room.

• Long term tenant occupies 84 m2 of independent 
space and rentals cover BC fees. 

Contact 07 8397081 or 027 4122532
 for an appointment to view 

NANNY WITH FLAWLESS REFERENCES AVAILABLE - 
AUCKLAND AREA 

Due to a change in circumstances I can now recommend for hire my children’s nanny, Linda 
who has worked for our busy family of 4 children on a full time basis.  

Linda’s most redeeming features as a nanny are that she is:

• Punctual;
• Reliable;
• Resourceful; 
• Immaculate; and
• Supportive of our children and me, a full-time working mother.

Linda is firm, but fair with our children and they respect her for her approach to resolving 
“conflicts” between them.   Linda has worked over 50 hours per week for us in the last two 
and a half years; she does our housekeeping and she has cooked our evening meals during the 
week.   I will miss her delicious lasagne.

Linda is also available to work evenings and weekends.  If you need someone like Linda to help 
you out at home, give Merran a call to discuss this further on 09 446 3233 after hours.

TO  L E T

N OT I C E
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SPECIALIST HR SOLUTIONS

To apply, please visit 
www.gregtims.co.nz to complete 
the prerequisite online application 
form. Please direct confi dential 
inquiries to  Greg Tims on 
021 628 222. Also visit 
www.my.lawsociety.org.nz

The New Zealand Law Society (NZLS) is a national 
regulatory body and professional organisation for lawyers. 
This senior management role will focus on ensuring that 
the NZLS meets its obligations, and participates effectively 
in the reform of law and the administration of justice. This 
will require a substantial interface with government at 
all levels, along with the building of strong relationships 
across the sector, in particular, with lawyers involved in 
law reform and sections. The General Manager (GM) will 
report to the Executive Director. 

The GM will have responsibility for the continuous 
monitoring of the government’s law reform programme. 
This will include ensuring the use of standardised 
procedures for NZLS activities with the objective of 
identifying opportunities for engagement, key stakeholder 
relationship management strategies, and the preparation 
of policy papers and associated research to support 
advocacy. It will require the inspirational leadership and 
development of seven direct reports.

You will need to have a proven history of effective 
legal policy development at a senior level, along with 
well-developed written and oral communication skills 
and relationship management abilities. Strong project 
management, analytical and research skills and advocacy 
experience are also sought after abilities. A legal 
background will be an important requirement of the role.

This is a rare opportunity to be part of a national 
organisation that plays a crucial role in the legal sector 
and government thinking. The GM will also be part of the 
executive team, and when required, will deputise for the 
Executive Director. 

Applications Close: 12.00 noon on Monday, 14 July 2014

• Relationship Management & Leadership • 
• Strong Government Interface •

•  Project Management •

GENERAL MANAGER 

(LAW REFORM & SECTIONS) Three good reasons 

to talk with a new 

law firm. 

We are a vibrant new law firm looking for two senior solicitors to 
join our Wellington team in the following roles: 

 Commercial and Property Solicitor 

 Insurance Solicitor 
Candidates should have 3+ years PQE in their relevant practice 
area with a track record of providing quality legal advice.  We are 
looking for driven and innovative individuals, with a passion for 
the law and a keen desire to develop their professional profile.  

For more information contact Elspeth Horner at elspeth.horner@mbhlaw.co.nz 

or on 04 473 7733. 

Find us online: 
www.mbhlaw.co.nz 

Intermediate to Senior Lawyers 
Corporate Commercial
Wellington 
Our Wellington Corporate Commercial team is seeking talented 
commercial lawyers with strong career development aspirations. 
There are two roles available offering top-tier work, autonomy and real 
opportunities for progression in a high performance environment.
The team’s clients include large government departments and listed 
companies and the work includes complex transactions across the ICT, 
energy, and financial services sectors.

Current Roles:
Senior Associate 7+ years
This role requires a senior commercial lawyer with proven experience 
running large and complex transactions. Experience in corporate, ICT, 
financial services (including managed funds) and/or insurance would 
be an advantage. If a leadership role appeals and you have a flair for 
business development, there is a real opportunity to grow a practice 
and team. The work mix includes M&A, intricate contracts, PPPs and 
large scale ICT transformation projects. 

Associate 3-5 years 
This role provides support to the senior leadership across the team. 
A thorough understanding of corporate and contract law is essential. 
Experience in M&A, the energy sector and/or ICT would be an 
advantage. The role features a degree of independence and a high level 
of direct contact with clients. 
Simpson Grierson is a progressive commercial firm offering great career 
development opportunities, first-class work and high-end clients.

For more information about these roles, please contact Jennifer Little 
for a confidential discussion at: Jennifer@jlrnz.com

           Your legal search and recruitment partner 
021 611 416 / www.jlrnz.com
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