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That’s right, 19 of our staff have recently 
been promoted. We’ll done everyone, 

thanks for your outstanding efforts. It’s a 
pleasure to have you in the firm and we 

look forward to working alongside you as 
you continue your career progression.
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P E O P L E  I N  T H E  L AW

At some point we all wake up in our 40s, reassess 
our lives and decide whether we want more of the same, 
or something completely different.

Rolling Stones front man Mick Jagger once said he 
wouldn’t be singing (I Can’t Get No) Satisfaction at 40, 
but he did and continues to in his 70s.

Sue Scutter, who turns 50 this year, didn’t want to be 
gathering more of the same moss and, at 42, the former 
florist embarked on a complete change of career. She 
went to law school at Victoria University.

“People are usually referred to as mature students 
from their late 20s, I’m not sure what I’d have been 
called but I certainly wasn’t the oldest law student in 
my class,” she says.

While she thought law school would be the biggest 
challenge she would ever face, it wasn’t, by a long way. It 
was overcoming a life-threatening cancer while studying 
for her Bachelor of Laws (LLB).

Cancer turned a four-year double degree into an 
almost seven-year academic ordeal.

“I’m not a quitter, I never give up, and I refused to let 
cancer win,” she says.

And it pays to have a good dose of determination, con-
sidering that, in her first year of law school, there were 
1100 students but only 300 places available for second 
year law, so gaining the B+ average wasn’t something 
she could afford to slacken off on.

Worldly experience kept her feet on the 
ground
Having had a busy life before law school, with two 
grown-up children and husband number two, did mean 
the stress was a little more bearable.

PEOPLE IN THE LAW

I refused to let 
cancer win
One mature student’s 
brave battle to defy death 
and pursue her dream
BY NICK 

BUTCHER

“Some of the younger students took the pressure 
really hard. They were in tears and some told me they 
were on antidepressants. I think, for me, a bit of worldly 
experience did me a lot of good by keeping me calm,” 
she says.

She describes studying law as being on a rollercoaster 
in that one minute you feel like you’re rising to the top 
and then wham, you’re back at the bottom learning 
something new again.

And clawing her way back to the top was a big part 
of the story for Sue Scutter.

Before taking up law, she lived in Bulls near Palmerston 
North, where she owned and operated a florist business 
for 16 years.

After her marriage broke down, she and her two chil-
dren eventually moved to the Kapiti Coast after meeting 
her second husband, who had an accounting business 
where she became office manager.

Blooming in the legal field
It was in Bulls, however, that Mrs Scutter first became 
involved in law, working as a Justice of the Peace. And, 
on the Coast she became involved in the Wellington JP 
Association panel.

“I loved it. I liked doing the research, reading case 
law,” she says.

It was a JP colleague that convinced her to consider 
studying law, though she was initially reluctant. “I 
thought I was way too old, and that law would be too 
hard and probably too boringly black and white,” she 
says.

Despite her doubts she began a bachelor of laws and 
criminology conjoint degree.

“I loved criminology and law … it’s everything but 
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P E O P L E  I N  T H E  L AW

black and white. It’s so open to interpretation. The first 
few months at university were really tough, a lot of 
tears and tantrums when I got home at night,” she says.

There were many changes to adapt to, such as taking 
the train into the city daily and maintaining being a 
mum, but the constant and untiring support from her 
husband John kept her sane.

The areas of law that really fascinated her were crim-
inal law and youth justice.

“Three years into my degree, I started working part-
time for Criminal Barrister Noel Sainsbury, who is now 
a District Court Judge.

“I was doing that job, studying full-time, was President 
of the Wellington JP Association and juggling family 
life with my daughter at school, son at university and 
husband working, and he too was also doing some study 
part time.”

On the surface everything was going well, the new 
routine was manageable and she was getting closer to 
gaining her law degree.

The fight for life and law
But in 2014, her life changed completely. The tiredness 
she thought was due to the culmination of three years 
study was something else.

“I awoke one morning, took a shower and discovered 
a huge lump for the first time. I only had one year left 
of study. I saw a doctor thinking it was everything but 

cancer because it had happened so 
fast. It was sore and I couldn’t move 
my arm, but within about 10 days 
the diagnosis was that I had a really 
aggressive form of breast cancer,” 
she says.

Initially, she planned to continue 
her studies but her oncologist had 
other ideas.

“I spent that Christmas getting a 
series of tests and I asked her if I 
could carry on with my final three 
law papers and two Bachelor of 
Arts papers … absolutely not, she 
told me.

“She said, you’ve got really 
aggressive cancer and I’m going to 
give you really aggressive treatment, 
and there is no way you can study.”

She underwent six months of 
intensive chemotherapy.

“I was told there was a 50% 
chance that it wouldn’t help so we 
focussed on the 50% chance that it 
would cure me.

“I felt like I was going to die 

She describes 
studying law 
as being on a 
rollercoaster 
in that one 
minute you 
feel like you’re 
rising to 
the top and 
then wham, 
you’re back 
at the bottom 
learning 
something 
new again.

▲ Sue Scutter outside her new 
    place of work—Integra Law. 
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P E O P L E  I N  T H E  L AW

sometimes and I was admitted to hospital several times. 
My husband John, whenever I felt really low, would 
remind me that it was the treatment making me sick, 
not the cancer, and that kept me going,” she says.

Severe treatment
“I wanted to live. When I was first diagnosed it was 
thought that I had it in my bones. I had put the pain 
down to my arthritis but my specialist told me that 
might not be the case as the cancer was in my lymph 
nodes. That was the worst day of my life. I just wanted 
to be old, to live to be old. I’d only been married for just 
over seven years and I felt like I’d had a second chance 
at life and this (cancer) was not going to stop me from 
being old with John and my children,” she says.

Sue Scutter would have chemotherapy every 
Wednesday, and from the following morning the nausea 
and reaction to the brutal treatment would last for days 
until a small window of respite came about 24 hours 
before her next session.

But, despite the severity of the treatment, it was 
working and the cancer tumour was shrinking.

She says the chemotherapy included steroids 
which affected her sleeping patterns. The treatment 
also included a mastectomy, having her lymph nodes 
removed and daily radiation for a period of five weeks. 
The radiation was to ensure that once surgeons had 
removed the cancer, no cells could cause it to make a 
comeback.

“That meant my skin was burnt in places and I now 
have nerve damage which can be painful and I have 
daily medication to manage this along with some 
physiotherapy,” she says.

So, it has been a case of small steps towards a full 
recovery.

Mrs Scutter had been in the middle of studying media 
law and the Treaty of Waitangi during summer school 
before she was sidelined by the illness at the end of 2014.

“I managed to get aegrotat passes because I had done 
well in the internal assessments and I just wasn’t well 
enough to sit the exams.”

That final law paper, Insurance law, still needed to 
be completed and she was determined to get there and 
gain her Bachelor of Laws (LLB).

“It was back to summer school at the end of 2015. I 
was probably still too sick but my lecturer was incredibly 
kind and would record lectures for me, if I was struggling 
to attend,” she says.

It seemed like the finish line was near but life had 
one more hoop to jump.

“I got sick again, an air pocket under a lung which 
was totally random and I contracted Peritonitis, which 
is inflammation of tissue covering most internal organs. 
It was life-threatening and I had to have emergency 
surgery,” she says.

Mrs Scutter asked the medical professionals if she 
would be able to finish her two university papers while 
she dealt with her latest health crisis.

“The answer again was no. I struggled to get well as 
there were complications but now I feel pretty good. 
I completed two summer school papers at the end of 
2016 and finally finished university,” she says.

She also began her ‘Profs’ and did the bulk of it online, 
completing that final chapter of her law degree.

Sue Scutter was admitted just before Christmas last 
year.

Success and a new job
Mrs Scutter never considered tossing in her dream of a 
conjoint law and criminology degree.

“I thought that if I did, I would be letting the cancer 
win and even though I was really sick and would come 
home from university wrecked I just had to finish what 
I started and I wanted my law degree before I turned 
50,” she says.

Her tenacity and determination paid off when she 
landed work at Integra Law on the 
Kapiti Coast.

“I decided that, rather than take 
on the stress of criminal law which 
was what I really wanted, before I 
became sick, that maybe a more GP 
law role would suit me better, so 
doing a bit of everything.

“Integra Law offered me 20 hours 
a week which will progress to more 
and this is good because it’ll take 
time for me to get back up to speed 
in the workforce. I have what med-
ical professionals call ‘chemo brain’ 
where, because of the treatment for 
cancer, my memory isn’t as sharp 
and I get tired easily, but that’ll 
improve in time,” she says.

So, perhaps the saying ‘every 
cloud has a silver lining’ is true and 
the personal battle Sue Scutter took 
on and won to get her law degree 
will no doubt add to her legal skill 
set she’ll use as a practising lawyer.

Mrs Scutter 
never 
considered 
tossing in 
her dream 
of a conjoint 
law and 
criminology 
degree.
“I thought that 
if I did, I would 
be letting the 
cancer win and 
even though 
I was really 
sick and would 
come home 
from university 
wrecked I just 
had to finish 
what I started"
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International 
award for Judge 
Taumaunu
District Court Judge Heemi Taumaunu 
has been awarded the 
international Veillard-
Cybulski Award which 
recognises innovative 
work with children and 
families in difficulty. 
Judge Taumaunu has 
received the award for 
his pioneering work in the development 
of ngā Kōti Rangatahi o Aotearoa, the 
Rangatahi Courts. He developed and 
presided over the first Rangatahi Court in 
Gisborne in 2008 and encouraged fellow 
judges to set up other marae-based youth 
courts. There are now eight judges running 
Rangatahi Courts at 14 marae. The award is 
made every two years by the Switzerland-
based Veillard-Cybulski Association.

Changes at 
Kensington Swan
Marija Batistich joined Kensington Swan 
on 23 January as Special Counsel in the 
Auckland Environment and Planning 
Team. She has 20 years’ experience and 
is a specialist in resource management and 
environmental law with particular exper-
tise in consenting major infrastructure, 
public law and liquor licensing.

Duncan Halliwell was promoted to 
Special Counsel from 1 January 2017. 
Duncan joined Kensington Swan in 2007, 
having previously worked for the largest 
construction law team in the United 
Kingdom. He advises on contract docu-
mentation for a wide range of large-scale 
commercial, infrastructure and residential 
projects, including PPPs.

Natalie Amos  (Environment and 
Planning, Auckland) has been promoted 
to Senior Associate. She brings nine years’ 

experience and represents clients’ interests 
in the environment and planning area, 
including on large-scale infrastructure 
projects such as the Waikato Expressway, 
and strategic issues such as the Auckland 
Unitary Plan process.

Tom McLaughlin (Financial Markets, 
Wellington) has been promoted to Senior 
Associate. Tom is recognised for his advice 
on the Financial Markets Conduct Act 2013. 
He also advises on structuring, disclosure, 
and general regulatory compliance obliga-
tions (including in relation to takeovers 
and listed issuer obligations), as well as 
corporate acquisitions.

Judge David 
Mather retires
The final sitting for Waitakere District 
Court Judge David Mather was held on 
3 March. Judge Mather was appointed to 
the bench on 26 February 1997. Graduating 
BA, LLB(Hons) from Auckland University 
in 1972, Judge Mather was admitted in 
that year. He then completed an LLM at 
Queen’s University, Ontario, Canada before 
returning to New Zealand in 1974 and 
practising as a solicitor until 1986 when 
he began to practise as a barrister sole. 
Judge Mather was appointed a member 
and panel convenor of the New Zealand 
Parole Board in 2012 and published Parole 
in New Zealand: Law and Practice in 2016 
with Thomson Reuters.

Jenni-Maree 
Trotman 
appointed to ERA
Silverdale barrister 
Jenni-Maree Trotman 
has been appointed 
a  m e m b e r  o f  t h e 
Employment Relations 
Authority, to be based 
in Auckland for a three-
year term. Ms Trotman 
was admitted as a barrister and solicitor in 
June 1999 and has been a barrister sole since 
October 2005. She specialises in employ-
ment law, litigation and building disputes.

FIFA committee 
appointment
Football’s world governing body has 
appointed Wellington barrister Andrew 
Scott-Howman as a member of its 
Players’ Status Committee. The commit-
tee is an international 
tribunal which considers 
employment law issues 
in football. Andrew, who 
is the General Counsel 
for the New Zealand 
Professional Footballers’ 
Association, will sit as a 
player representative.

PEOPLE IN THE LAW
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Wynn Williams 
promotions 
Wynn Williams has promoted and wel-
comed a number of staff in recent months.

Lucy de Latour became a partner 
in the Resource Management and 
Environmental Law team on 9 January. 
Admitted in September 2007, Lucy joined 
Wynn Williams in 2013 and specialises in 
resource management, environmental and 
local government law.

Stephen Lowe became a partner in 
the Corporate and Commercial team on 
1 December, specialising in corporate and 
commercial law with particular expertise 
in mergers and acquisitions and securi-
ties and energy law. Stephen is based in 
Auckland and has over 30 years’ legal 
experience.

Matthew Couch has become a part-
ner in the Commercial 
Property and Projects 
Team. Matthew’s spe-
cialist areas are large 
scale property acqui-
sitions and disposals, 
commercial leasing, 
unit title developments 
and property financing. He has extensive 
commercial property experience both in 
New Zealand and the UK.

Harry Shaw was promoted to Senior 
Associate in the Dispute Resolution team 
on 12 December. Harry joined Wynn 
Williams in 2012 and was admitted in 
August 2013. He works on complex com-
mercial disputes and deals with a variety 
of litigation matters.

Tom Corkill was promoted to Associate 
in the Corporate and Commercial team on 
16 January. Admitted in September 2011, 
Tom has worked for an international firm in 
London and another leading New Zealand 
firm.

Richard Hargreaves was promoted 
to Associate in the Dispute Resolution 
team on 1 December. He has an Honours 
degree in law from Oxford University and 
was called to the English bar in 2010. After 
moving to New Zealand he joined Wynn 
Williams in 2012 and acts both for insurers 
and policyholders in insurance disputes.

Naoimh McSparron was promoted to 

Associate in the Dispute Resolution team 
on 1 December. Before her admission in 
New Zealand in October 2014, Naoimh was 
a solicitor to the High Court of Northern 
Ireland. She has a particular interest in 
employment law and also often acts for 
clients involved in civil litigation and 
relationship property.

Bethany Entwistle was promoted to 
Solicitor in the Dispute Resolution team 
on 10 January and Courtney Holmes joined 
the firm as a Law Clerk in the Dispute 
Resolution team on 23 January.

Buddle Findlay 
Associates 
promoted
Buddle Findlay has promoted eight 
Associates to Senior Associate.

Mark Davis is based 
in the Auckland office 
and spec ia l i ses  in 
banking and finance. 
He has a broad range of 
experience in advising 
lenders and borrow-
ers on domestic and 
cross-border financings, with an empha-
sis on leveraged and acquisition finance, 
syndicated lending and development and 
construction finance.

Brannavan Gnanalingam (Wellington) 
specialises in property, 
litigation, insolvency and 
debt recovery. He advises 
on large-scale property 
acquisitions, the nego-
tiation of easements, 
licences, leases, sale and 
purchase agreements, 
and alienations of Māori land.

Damien Steel-Baker (Wellington) spe-
cialises in commercial 
contracting and procure-
ment, with a focus on 
technology, media and 
telecommunications. He 
advises on a wide range 
of complex transactions 
including cloud comput-
ing, software development and licensing.

Holly Hedley (Wellington) specialises in 
health, employment and 
privacy law. She advises 
on medico-legal matters, 
health information 
privacy, adverse events 
and health-related liti-
gation such as coronial 
investigations and judi-
cial review. She also has a wide range of 
employment experience.

Rupert Rouch (Wellington) specialises 
in mergers and acqui-
sitions, joint ventures 
and general corporate 
advisory matters. He has 
extensive knowledge of 
all aspects of commercial 
law and his background 
includes tax, banking 
and finance, financial markets, and liti-
gation experience.

Amy Watson (Christchurch) specialises 
in property, public and 
local government law. 
She advises clients on a 
wide range of commer-
cial and residential real 
estate transactions, local 
government and public 
law matters.

Scott Holdaway (Christchurch) spe-
cialises in property, local 
government law, and 
regulatory issues. He 
acts for various territo-
rial authorities, central 
government and private 
entities on a wide range 
of transactions, includ-
ing acquisitions, disposals, developments, 
subdivisions and leases.

Tim Hayward (Christchurch) specialises 
in banking and finance, 
corporate and commer-
cial and consumer law. 
He advises both lenders 
and borrowers on a wide 
range of lending and 
commercial transactions 
and has particular expe-
rience in statutory/regulatory compliance.

Two lawyers have also joined the firm’s 
Auckland office.

PEOPLE IN THE LAW
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Kell ie Dawson  has 
joined the environment 
and resource manage-
ment team as a solic-
itor. Kellie advises on 
resource management, 
environmental and local 
government law. Before 
joining Buddle Findlay, she worked at a 
boutique environment and resource man-
agement firm.

Erik Chamonte has 
joined the tax team as 
a senior solicitor and 
advises on all New 
Zealand tax law matters. 
Before joining the firm 
Erik worked in the tax 
team at a leading char-
tered accountancy firm.

New CR Law 
partner
Kirsten Harper became a partner at CR 
Law on 16 January and will be based 
in CR Law’s Feilding 
office. Before joining 
the firm Kirsten was in 
partnership with another 
Manawatu-based firm. 
Her main focus is prop-
erty law, including all 
aspects of commercial, 
rural and residential. She is also actively 
involved in a number of business and 
community organisations.

Minter Ellison 
Rudd Watts has 
two new partners
Briony Davies joined the firm in 2015 and 
was Special Counsel in the Wellington 
Dispute Resolution practice before her 
promotion to the partnership. She has 
advised on a wide range of public law 
issues for both Government and private 
sector clients.

Tom Maasland joined the partnership 
as a member of the Auckland Corporate 

team in February from another firm. He 
is an experienced technology and gen-
eral commercial lawyer who advises on 
business-critical technology contracts and 
emerging technologies.

Three new 
Simpson Grierson 
Partners
Jo-Anne Knight becomes a partner in the 
Auckland commercial 
litigation group. She has 
represented construc-
tion parties and local 
authorities in over 100 
mediations and judicial 
settlement conferences 
and has over 20 years’ 
experience in negotiating and advising on 
construction contracts and construction 
dispute litigation.

Josh Cairns becomes a partner in the 

banking and finance 
group in Wellington. He 
specialises in corporate 
finance and restructuring 
and insolvency law, rep-
resenting banks, financial 
institutions, corporates 
and local authorities in 
the areas of transactional banking, project 
finance, acquisition finance, master lease 
programmes and syndications.

Sarah Scott becomes a partner in the 
Christchurch office, 
heading the  South 
I s l a n d-b a s e d  l o c a l 
government and envi-
ronment group. She 
specialises in all aspects 
of resource management 
and environmental law, 
advising public and private clients on 
district and regional planning processes, 
earthquake recovery, development and 
infrastructure projects, and resource 
management litigation.

▲ Minter Eillison Rudd Watts: Bianca Tree, Tom Maasland, and Briony Davies.
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NZLS ACTIVITIES

AML/CFT reform 
introduction too 
early, NZLS says
Application of Phase 2 of the 
Anti-Money Laundering and 
Countering Financing of Terrorism 
(AML/CFT) reforms to lawyers on 
1 January 2018 is much too early, 
the New Zealand Law Society says.

In its response on the exposure 
draft of the Anti-Money Laundering 
and Countering Financing of 
Terrorism Amendment Bill, NZLS 
recommends a lead-in period for 
Phase 2 of at least two years. The 
response accepts fully that the 
legal profession has an obligation 
to co-operate in the global response 
to money laundering and terrorist 
financing.

However, it outlines a number 
of reasons why there are problems 
with the proposed six-month lead-in 
period for lawyers. These include 
lawyers not being resourced to pre-
pare for and implement compliance 
in the allotted time, a lack of experi-
ence in AML/CFT compliance in the 
legal profession, and the regime’s 
principles-based approach means 
applicable regulations, codes and 
guidance will need to be available 

Day of the 
Endangered 
Lawyer

In a statement released to mark 
the Day of the Endangered Lawyer 
on 24 January, NZLS President 
Kathryn Beck praised the courage 
of lawyers around the world who 
risk harassment, imprisonment or 
even death to stand up for the rights 
of their clients.

“Each year a disturbingly high 
number of lawyers are threatened, 
beaten, incarcerated or murdered 
because they represent unpopular 
clients or speak out against human 
rights abuses. Their brave and coura-
geous actions are something for all 
lawyers to salute,” she said.

“We have a right to legal rep-
resentation and we know that a 
lawyer may represent any client as 
a matter of course, whatever they 
are alleged to have done or what-
ever they believe. It is important, 
therefore, that as a profession, we 
give our support to lawyers in other 
countries where that is not so.”

Law Society 
Council 
meeting on 
28 April
The Council will hold the first 
of its two 2017 meetings in 
Wellington on 28 April. The Council 
consists of the President, four Vice-
Presidents, a representative of each 
of the 13 branches, the chair of each 
of the three Law Society sections, 
the President of the New Zealand 
Bar Association and a representative 
of the Large Firm Corporation.

Law Society inspectors 
focus on 2017

The Law Society Inspectorate 
team met in Wellington in January 
to discuss matters which are likely to 
be an important focus in 2017. Three 
of the team are based in Auckland, 
two in Hamilton, two in Wellington, 
and one in Christchurch, with a 
Wellington manager plus a full-time 
administrator. Topics discussed 
included the application of FATCA 

well in advance of the date compli-
ance is required.

NZLS notes that the entities 
involved in Phase 1 found imple-
menting their compliance processes 
within a two-year period to be chal-
lenging. Many are still developing 
compliance.

The legislation also creates report-
ing and disclosure obligations for 
lawyers which potentially have a 
significant impact on client con-
fidentiality and legal professional 
privilege. The Law Society says 
the effective administration of 
justice and right to access legal 
representation are anchored in these 
fundamental concepts. Absolute 
clarity will be needed about when 
a lawyer’s ethical obligations and 
privilege are to be overridden by 
the AML/CFT regime, and to what 
extent.

NZLS’ response also reiterates 
its earlier submission that it is well 
placed to carry out the supervisory 
role for implementing Phase 2, 
rather than impose dual regulation 
on lawyers.

to lawyers’ trust accounts, AML/
CFT and how to make a suspicious 
transaction report, and Intraday/
cleared funds processing.

The methodology being employed 
by the team was also reviewed. 
Inspectors also discussed the main 
areas of non-compliance found 
when carrying out reviews of law 
firms, and ways to assist the legal 
profession in complying.
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Maritime drug 
testing details 
need clarification
While the Law Society agrees 
the policy aims of random drug 
testing included in the Maritime 
Transport Amendment Bill mean it 
is reasonable and not contrary to 
section 21 of the New Zealand Bill of 
Rights Act 1990, some details should 
be addressed to ensure any possible 
inroads into the right are clearly 
defined and easily understood.

In its submission on the bill, the 
Law Society says it provides for the 
development of Drug and Alcohol 
Management Plans (DAMPs), includ-
ing what is effectively mandatory 

Submission/Comments To Date

Exposure draft of Trusts Bill Ministry of Justice
16 Jan 
2017

Income Tax Act Trustee capacity amendment
Inland Revenue 
Department

20 Jan 
2017

EDO190 Retrospective adjustments to shareholder 
employee salaries

Inland Revenue 
Department

27 Jan 
2017

AML/CFT Phase 2, Exposure draft consultation Ministry of Justice
27 Jan 
2017

Ministry of Justice/Crown Law proposed 
information sharing consultation

Ministry of Justice
27 Jan 
2017

Tax Automatic Exchange of Information - Excluded 
entities

Inland Revenue 
Department

1 Feb 
2017

Private International Law (Choice of Law in Tort) Bill 
submission

Justice & Electoral 
select committee

1 Feb 
2017

Maritime Transport Amendment Bill submission
Transport & Industrial 
Relations select 
committee

2 Feb 
2017

Recent New Zealand Law Society submissions

Participating in 
NZLS law reform

NZLS is currently prepar-
ing submissions on numer-
ous bills and government 
discussion documents. 
Members are welcome 
to contribute comments 
t o  t h e  L aw  Re fo r m 
Committee, specialist 
committees and sections 
preparing the submissions. 
There is information in the 
weekly LawPoints e-bulle-
tin on upcoming NZLS law 
reform activities, and the 
Law Society’s Law Reform 
Manager can be contacted 
at  v icky. s tanbr idge@
lawsociety.org.nz

 All Law Society submissions can be accessed on the Law Society 
website at News & Communications ▶ Law reform submissions.

random testing. This engages the 
section 21 right to be free from 
unreasonable search or seizure. 
However, the policy aims of the 
bill mean the enactment of such a 
random testing regime is reasona-
ble, it says.

Deta i ls  which should  be 
addressed include making it clear 
that test results obtained by DAMP 
operators are admissible in ERA or 
Employment Court proceedings, 
ensuring DAMP operators are ade-
quately skilled, and strengthening 
provisions to ensure those being 
tested understand the process.

Benevolent 
Fund 76  
years old

A special fundraising dinner is 
being held on 17 March at Te Papa 
for the NZLS Wellington branch 
Solicitors’ Benevolent Fund. The 
fund is a registered charitable 
trust which assists lawyers and 
their families in times of personal 
difficulty and was established in 
1941. Confidential grants are made 
on a case-by-case basis and neither 
the trustees nor NZLS take any fees 
from the fund.
The black-tie/formal event features a 
three-course set dinner, followed by 
an auction for significant prizes. All 
monies raised by the auction will be 
donated directly to the Fund.
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Whanganui 
branch 
President 
resigns

Whanganui lawyer Harold 
Mallalieu has resigned from his posi-
tion as President of the Whanganui 
branch of NZLS, effective 1 March.

Retrospective shareholder-
employee salary 
adjustments
The Law Society generally agrees with the approach in an Inland 
Revenue exposure draft of Standard practice statement ED0190: Retrospective 
adjustment to salaries paid to shareholder-employees. It says it is important that 
the exposure draft applies to retrospective adjustments for both increases 
and decreases to a shareholder’s salary. The Law Society’s comments to 
Inland Revenue warn that the narrow scope of the draft and its potential 
misapplication in practice raise concerns. A number of amendments are 
recommended to provide more clarity.

NZLS ACTIVITIES

Excluded 
entities and 
excluded 
accounts 
lists

As a general principle, lists of 
Non-Reporting Financial Institutions 
(NRFIs) and “Excluded Accounts” for 
the purpose of implementing the 
Common Standard on Reporting 
and Due Diligence for Financial 
Account Information (CRS) should 
be aligned with the categories of 
non-reporting financial institu-
tions and non-reportable financial 
accounts for Foreign Account Tax 
Companies Act (FATCA) purposes, 
the Law Society says. In comments 
to Inland Revenue on entities and 
accounts which should be included 
on New Zealand’s lists to implement 
the CRS, the Law Society however 
acknowledges that New Zealand’s 
commitment to implement the CRS 
is, unlike FATCA, made under a mul-
tilateral agreement and our ability 
to formulate the lists is constrained 
by the established criteria.

Abolition of double-
accountability choice 
supported

NZLS supports plans to abolish the double-accountability choice 
of law rule for tort contained in the Private International Law (Choice of Law 
in Tort) Bill. Its submission on the bill also says it supports its replacement 
with a simplified place-of-the-wrong choice of law rule with a flexible 
exception for appropriate circumstances. The submission suggests clarifying 
amendments in some areas where the New Zealand bill departs from a 1995 
UK Act. It also recommends that the bill should contain a more explicit 
protection for freedom of speech and other rights by including express 
reference to the New Zealand Bill of Rights Act 1990.

Agreement with policy 
objectives of Trusts 
exposure draft

The Law Society has told the Ministry of Justice it agrees with the 
policy objectives of the exposure draft of the Trusts Bill, which was released 
for comment at the end of 2016. However, it notes that there is a risk that 
trying to restate existing statute and common law in the new Act could 
result in the legislation being too prescriptive: “A balance needs to be struck 
between flexibility (allowing the law to evolve as necessary) and reducing 
complexity (promoted by clear rules) for settlors, trustees and beneficiaries.” 

The Law Society’s comments also warn that, while the Ministry assumes 
the draft bill will not require existing trust deeds to be changed, there could 
be difficulties if there actually is a need to amend older trust instruments. 
Many older trust instruments do not include a power of amendment and the 
only way to change the nature of these trusts is to bring the trust to an end, 
distribute to one of the beneficiaries, and for the beneficiary to immediately 
gift everything on to the new trust in a modern form. If this is required, 
there is likely to be some cost associated with the changes to the law.
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Questions over proposed 
information sharing
The Law Society has advised the Ministry of Justice that it has 
some concerns about the purpose and scope of a proposed Approved 
Information Sharing Agreement (AISA) between the Ministry and the 
Crown Law Office. This is made possible by the Senior Courts Act 2016 and 
District Court Act 2016 which enable the sharing of “court information” and 
“Ministry of Justice information” pursuant to an AISA. The stated purpose 
of the proposed Ministry/Crown Law AISA is to enable the Solicitor-General 
to “fulfil her responsibilities to retain oversight of all public prosecutions, 
for conducting prosecutions under the Criminal Procedure Act 2011, and 
to manage Crown Solicitor funding”.

The Law Society says while the specified information is required for the 
Solicitor-General to fulfil her statutory duty, it is also important that the 
AISA distinguishes between that statutory duty and the Solicitor-General’s 
role as a party to all Crown prosecutions. It suggests an amendment to 
ensure there is no actual or perceived conflict between the statutory duty 
and the Solicitor-General’s participation as a party to prosecutions. The Law 
Society also says questions are raised about the inclusion of some other 
information in the AISA, including some information which is subject to a 
suppression order. It says it would appreciate being kept informed as the 
AISA and resulting MOU are finalised.

What an earthquake can do to a library

The force 7.8 Kaikoura earthquake struck at 12.02am on 14 November 2016, causing widespread damage. 
In spite of the time, a lawyer was hard at work in the NZLS Wellington library in Thorndon. Before hurriedly exiting 
in the spray from the ruptured sprinkler system he took several photos on his phone. The water damaged many 
of the books and resulted in evacuation of the library.

Law Society 
library trials 
e-book 
borrowing

The NZLS Wellington library is 
trialling facilitating the borrowing 
of a selection of 25 e-books pub-
lished by LexisNexis. Loans are 
currently for 14 days and potential 
borrowers need a Window PC or 
laptop, or an iPad. Downloading 
the Lexis Red app is also required. 
Requests can be made by emailing 
wellington@nzlslibrary.org.nz with 
“E-book borrowing” in the subject 
line, and details of the lawyer’s 
name, contact phone number, NZLS 
Registry number and the title to be 
borrowed.
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New Zealand’s first Public Protection Order (PPO) 
was imposed on 21 December 2016 in the matter of The 
Chief Executive of the Department of Corrections v Glen 
Anthony Douglas [2016] NZHC 3184.

A PPO is a court order that allows the detention of 
very high-risk individuals at a secure facility within 
prison precincts. The Public Safety (Public Protection 
Orders) Act 2014 came into force on 12 December 
2014 and while interim detention orders are in force, 
the only previous application to be determined was 
declined.

The object of the legislation is to protect the public 
from almost certain harm inflicted by serious sexual 
or violent offences. The object is not to punish. A PPO 
should only be imposed if the magnitude of the risk 
justifies the imposition of the order.

These ‘civil detention’ orders may be put in place for 
individuals who have served a finite prison sentence, but 
still pose a very high risk of imminent and serious sexual 
or violent offending and cannot be safely managed in 
the community.

A subject person is detained in a ‘civil facility’ within 
the prison grounds. Currently, the only residence in New 
Zealand is within the Christchurch Men’s Prison.

Each resident will have a management plan that will 
set out any restrictions they are subject to, as well as 
any identified needs and goals that could contribute to 
their potential release. Detention is said to be protective 
rather than punitive, and residents have ‘as many of 
the civil right of ordinary citizens as possible without 
endangering the community or themselves’.

However, residents will not be able to leave the resi-
dence except under escort and supervision for medical 
care and other approved absences such as court appear-
ances. Many of the rules that apply are directly parallel 
to the rules within the prison. Despite the ‘civil’ nature 
of the detention, one of the Department of Corrections 
psychologists gave evidence that the residence was 
“essentially a prison”.

The threshold for an Order is that a person is aged 

UPDATE

NZ’s first Public 
Protection Order 
granted
BY SARAH  

SAUNDERSON-WARNER

over 18 and is serving a sentence (or 
subject to an extended supervision 
order (ESO)) for a qualifying sexual 
offence (s7 Public Safety (Public 
Protection Orders) Act 2014).

If the threshold is met the Court 
can order a PPO if there is a very 
high risk of imminent serious sexual 
or violent offending if they are 
released into the community.

The Court may not make a find-
ing of very high risk of imminent 
offending unless satisfied that 
the respondent exhibits a severe 
disturbance in behavioural func-
tioning established by evidence to 
a high level of each of the following 
characteristics:
a an intense drive or urge to commit 

a particular form of offending;
b limited self-regulatory capacity, 

evidenced by general impulsive-
ness, high emotional reactivity, 
and inability to cope with, or 
manage, stress and difficulties;

c absence of understanding or 
concern for the impact of the 
respondent’s offending on actual 
or potential victims;

d poor interpersonal relationships 
or social isolation or both.

These considerations are gateway 
determinations and the Court must 
be satisfied that the respondent 
exhibits each of the characteristics 
described to a high level.

In the case of Douglas, the main 
issue was in relation to ‘absence’ 
of understanding of the impact 
of offending. The expert wit-
nesses agreed that he had some 

understanding, however the Court 
held that ‘absence’ is not an absolute 
measure. The criteria was fulfilled by 
a high level of deficit that any under-
standing was inoperable as a check 
on further offending. The Court held 
he did not demonstrate ‘meaningful’ 
understanding or concern.

The Court also found that, based 
on the evidence, Douglas posed a 
very high risk of imminent sexual 
offending. However, that was not 
the end of the matter as the Court 
recognised that the imposition of 
a PPO remains discretionary. There 
was an alternate application for 
an ESO with intensive monitor-
ing before the Court and Justice 
Davidson noted that if an ESO would 
be an adequate response for the 
protection of the public he would 
have exercised his discretion not to 
impose a PPO.

1 6

M A R C H  2 0 1 7  ·  L AW TA L K  9 0 4



U P D AT E  ·  C R I M I N A L L AW

Researchers from the European Forensic Genetics Network of Excellence (EUROFORGEN) and the charity Sense about 
Science have issued a guide to show what DNA analysis can and cannot do in the criminal justice system.

Making Sense of Forensic Genetics refers to landmark cases where DNA has been a gamechanger, and also looks at the 
limitations of DNA analysis - including where misinterpretation of DNA evidence has led to miscarriages of justice.
 The guide can be downloaded at www.senseaboutscience.org/activities/making-sense-of-forensic-genetics/

The issue with an ESO is that the one-on-one personal 
monitoring must cease after 12 months and the experts 
agreed this may not be sufficient time for the necessary 
behavioural changes.

The continuing justification for a PPO must be 
reviewed annually by a review panel and Corrections 
must apply to the Court for a review of continuing 
justification every five years.

The upshot is that an individual who has completed 
serving his/her sentence remains detained within the 
precincts of the prison indefinitely. Whether the order 
remains justified will largely depend on what reha-
bilitation is offered through the management plan. If 

Guide on DNA in criminal justice system

considerable resourcing is not placed on rehabilitating 
the individual, it is unlikely that their risk will diminish 
to a point they no longer meet the criteria.

Hansard suggested that PPOs would be imposed for 
rare to extreme cases and would only be made once a 
year or perhaps every two years. However, there are 
a number of applications currently before the Court 
and, given the primacy placed on protection or the 
public, more individuals could be joining Douglas in 
the ‘residence’ indefinitely.

Sarah Saunderson-Warner is a Dunedin barrister and 
a member of the NZLS Criminal Law Committee.

 TVNZ

 Thomas Hawk CC-By-NC https://flic.kr/p/96XpaN
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The rebirth of the EPA
Over the past three years, the Equal Pay Act 1972 (EPA) has gained 
unprecedented attention. In the 15 years prior to 2014, there were 
only a handful of unremarkable equal pay cases. None of which 
successfully progressed the concept or practical application of 
equal pay under the EPA, despite the initial progress achieved 
in the 1970s.

However, the last three years has seen a rebirth of the EPA. 
This began in August 2013, with Kristine Bartlett and the Service 
and Food Workers Union claim against the Terranova rest home 
company (Service and Food Workers Union Nga Ringa Tota Inc v 
Terranova Homes and Care Ltd [2013] NZEmpC 157) .

The following year, the case was taken on appeal by Terranova, 
leading to the Court of Appeal’s first consideration of the EPA 
(Terranova Homes and Care Ltd v Service and Food Workers Union 
Nga Ringa Tota Inc [2015] 2 NZLR 437 (CA)).

The Court of Appeal largely upheld the Employment Court 
decision on an important preliminary issue. The Court of Appeal 
confirmed that, where it is claimed equal pay rates do not oper-
ate in a female-dominated industry, claimants can seek to use 
appropriate external industry comparators to assess the claim 
for equal pay. It remains an on-going debate which comparators 
will be valid comparators for the purposes of assessing “equal” 
pay for rest home workers.

The Court of Appeal was careful to state that, as it had only been 
asked to determine preliminary questions about the operation of s3 
of the EPA, it would not go further and attempt the practical task of 
identifying appropriate comparators to the rest home workers role, 
or to even give guidance on how the evidence of other comparator 
groups or systemic undervaluation should be adduced.

The Court of Appeal did, however, offer its view that “the best way 
forward would be for the Employment Court to be asked to state the 
principles under s9 before embarking on the hearing of Ms Bartlett’s 
substantive claim. … As mentioned the Court may for example in its 
statement of principles identify appropriate comparators and guide 
the parties on how to adduce evidence of other comparator groups or 
issues relating to systemic undervaluation.” ( CA at 239)

In December 2014, the Supreme Court announced that it would 
not grant Terranova leave to appeal the Court of Appeal decision, 
as the appeal is considered substantially an appeal on preliminary 
questions. The Court effectively endorsed the Court of Appeal’s 

The Equal Pay Act  
- Where is it at?
BY MARIA 

DEW

view that the next logical step appeared 
to be that the Employment Court set the 
principles under s9 of the EPA.

Since December 2014, there has been no 
further progress in the Terranova litigation. 
However, it has emboldened parties in 
other female-dominated professions to 
issue equal pay proceedings. In 2015, the 
New Zealand Educational Institute (NZEI) 
issued proceedings on behalf of education 
support workers against the Ministry of 
Education in the Employment Relations 
Authority. In 2016, the New Zealand College 
of Midwives filed a claim in the High Court 
against the Ministry of Health for breach 
of the New Zealand Bill of Rights Act 1990, 
alleging gender discrimination in rates of 
pay for midwives.

The Joint Working Group – a 
reaction to the EPA litigation
In 2015, the Government established 
the Joint Working Group on Pay Equity 
Principles (the JWG). The group consisted 
of government, employer and union rep-
resentatives and was tasked with recom-
mending universally applicable equal pay 
principles for government consideration.

In May 2016, the JWG issued its recom-
mendations, which included principles 
to guide employers and employees in 
identifying, assessing and resolving pay 
equity claims. The JWG also developed 
a process for employers and employees 
to follow to resolve pay equity issues, 
including a bargaining process based on 
the Employment Relations Act framework.

In November 2016, the JWG recom-
mendations were all accepted by the 
Government. It is expected that, within 
the next few months, the Government 
will introduce a Bill to amend both the 
EPA and the Employment Relations Act, 
to recognise the now agreed process and 
principles for equal pay claims.

The JWG appears to have halted further 
litigation, while the Government and 
unions work through state sector equal 
pay claims. All parties to the JWG have 
been pleased that its recommendations 
have been so promptly adopted by the 
Government. It appears parties are hopeful 
that progress can now be made without 
recourse to further litigation.

What next for equal pay 
claims?
There is now an improved framework for 
equal pay claims in place as between the 
Government, employers and unions. The 

UPDATE
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Terranova case, which potentially impacts over 30,000 female 
rest home workers, remains as yet unresolved but is expected to 
continue to be the subject of negotiation between the parties and 
the Government. As at the time of publishing, there is no word 
that the case is due to be back before the Employment Court. 
Whether this and other equal pay claims can now be resolved 
more swiftly will remain to be seen.

There are still some fundamental challenges for pay equity claims 
in female-dominated industries. The comparator industries and 
roles to be used to assess equal pay claims have not yet been 
publicly resolved and so will likely continue to be hotly debated. 
Some union representatives proposed the JWG compile a list of 
comparator roles, but this ultimately did not occur.

There are also challenges in accessing resources and information 
on pay, job evaluation methodologies and historical pay data. The 
JWG suggested that the Government will need to play a part in 
supporting the availability of pay equity information. The author 
notes that, in the UK, the Equality Act 2010 (Gender Pay Gap 
Information) Regulations 2017, comes into force next month and 
will require large employers to publish annual statistics concerning 
the pay gap between their male and female employees. Introducing 
a similar requirement in New Zealand could aid the resolution 
of pay equity claims.

What about equal pay claims in mixed 
industries?
The Terranova case has certainly focused attention on disparity 
claims for women impacted by systemic undervaluation in female 
dominated industries. However, it should not be overlooked 

that s3 of the EPA also applies to more 
straightforward equal pay claims, where 
comparator roles are not so open to debate. 
It is perhaps surprising that this type of 
claim has not been seen more frequently.

There have only been a handful of such 
cases in the last 15 years, including:
Duvenhage v Prosthetic Processes 
(Auckland) Ltd NZERA Auckland AA 
92/03, 7 April 2003: The claimant was 
a dental technician who claimed, in the 
Employment Relations Authority, that she 
was paid substantially less than the other 
(male) technician employed by Prosthetic 
Processes, in breach of the EPA. The claim 
was unsuccessful because the Authority 
held the reason for the male employee’s 
higher salary was not due to gender but 
because, unlike Ms Duvenhage, he had 
been headhunted from another position 
and was recruited to eventually take over 
a managerial role and run the practice.
Hitchiner v New Zealand Management 
Academies Ltd NZERA Auckland AA 
16/06, 27 January 2006: Ms Hitchiner, 
another claimant in the ERA, alleged 
that, as a hospitality tutor, her salary was 
substantially lower than male hospital-
ity tutors. The claim failed because the 
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up about 30% of all retail sales assistants, 
and 12% of retail sales assistants working 
specifically in retail clothing.

A remuneration consultant, Helene 
Higbee, provided expert remuneration evi-
dence to support the claim. She determined 
that, for the purposes of the EPA claim, 
the most appropriate approach was to 
compare rates of pay for retail sales assis-
tants within the claimant’s retail sector 
(ie: clothing retail) as well as with rates of 
pay for retail sales assistants in other retail 
sectors (ie: department stores, appliances, 
motor vehicle retail and supermarkets). Ms 
Higbee utilised Statistics New Zealand 2013 
Census data for relevant wage and income 
information. This was argued to contain 
the most comprehensive set of data, based 
on established industry and occupational 
codes for valid benchmarking and detailed 
wage and gender information. Ms Higbee 
considered this data to be more detailed 
than any published remuneration survey 
by private organisations. It is also freely 
available.

Ms Higbee used the data to undertake 
a comparison of the median hourly rates 
of pay for retail sales assistants in all 
sectors of the retail industry. The results 
were startling. Each retail industry sector 
showed a clear disparity between male and 
female retail sales assistants. The greater 
the percentage of women in the sector the 
less the disparity. Conversely, the fewer 
females in the retail sector, the greater the 
disparity – in the same retail sales assistant 
role.

The pay range for men was between 
$13.75 and $21.15 per hour across the indus-
try, while for women this was between 
$13.51 and $15.91 per hour.

The expert’s conclusion was that given 
that the sales assistant role across the retail 
industry requires the same or substantially 
similar skills, responsibilities, degrees of 
effort and working conditions, the only 
material difference was gender. The 
employee involved in this EPA claim was 
not represented by a union and her case 
was settled on an individual basis after the 
ERA hearing of this evidence.

However, it is hoped that this analysis of 
retail sales assistant roles can be adopted 
or adapted for analysis of other roles within 
the retail sector. Wage rates for female sales 
assistants has consistently lagged behind 
those for males. In fact, it appears that the 
gap is widening.

Much work still to be done
Recent litigation has brought the Equal 

evidence showed Ms Hitchiner was, in 
fact, paid a similar salary to many other 
male and female hospitality tutors.
Talley’s Fisheries Ltd v Lewis (2007) 
8 HRNZ 413, 4 NZELR 447 (HC), is a 
successful pay discrimination claim, 
brought under the Human Rights Act 
1993. Ms Lewis successfully argued in the 
High Court that Talley’s Fisheries discrim-
inated against her by giving her the role 
of fish trimmer, while her male partner, 
who had similar skills and experience, 
was given the higher-paying role of fish 
filleter. The High Court held that because 
Talley’s Fisheries almost invariably gave 
women the trimmer role and men of the 
same skills and experience the filleter role, 
Ms Lewis had been given less favourable 
terms of employment (lower paid work) 
on the basis of her gender, in breach of the 
Human Rights Act.

A case study: female 
employees in the retail sales 
industry – clear evidence of 
unequal pay?
The writer has, in recent years, been 
involved in an equal pay claim filed in 
the ERA on behalf of a female retail sales 
assistant in a clothing store. The company 
employed over a hundred part-time retail 
sales assistants, all female. All the sales 
assistants were paid the minimum wage, 
regardless of their skills and experience or 
years of service with the company.

The claimant had over 30 years’ retail 
experience when she began employment 
with the company as a part-time retail 
sales assistant. Throughout her five years 
with the firm, she was paid the minimum 
wage. This was despite her experience, 
long tenure with the company and strong 
performance. The claimant alleged that the 
company was in breach of the EPA by fail-
ing to meet the requirements of the EPA for 
her retail sales assistant role, as supported 
by evidence in the retail sales sector.

The company argued that there was no 
pay inequity as all of their retail sales assis-
tants were paid the same. The company did 
not employ any males in the retail sales 
assistant role and so no in-house compara-
tor roles were available. The claim therefore 
looked wider at the same role within the 
clothing industry for male comparators. 
The case provides an illustration of an 
equal pay claim that does not require any 
argument about the comparator group. The 
comparators are all available within the 
retail industry. The retail industry is not 
exclusively female, with males making 
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Pay Act into new prominence. The cur-
rent claims and government attention on 
female-dominated industries is encourag-
ing, but still require much work to be done 
on the external comparators and evidence 
of systemic undervaluation to achieve final 
outcomes.

Meanwhile, there is also an opportunity 
to highlight the equal pay claim oppor-
tunities within mixed gender workforces 
such as the retail sales industry where 
comparators are easier to establish. There 
is still much work to be done to achieve 
equal pay for female retail sales assistants.
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UPDATE

With the growth of multi-national employers, 
employment relationships are now regularly crossing 
international borders. When employees are based in New 
Zealand, but employed offshore, a key issue to consider 
is whether the laws of the country of the employing 
entity, or New Zealand, will apply to the employment 
relationship, and which country has jurisdiction to hear 
a claim.

In the recent judgment of New Zealand Basing Ltd v 
Brown & Sycamore [2016] NZCA 525, the Court of Appeal 
has provided some welcome clarity on these issues.

Retirement at 55
David Brown and Glen Sycamore were senior captains 
who had worked for Cathay Pacific Airways since the 
early 1990s. Their employment relationship was with 
New Zealand Basing Limited (NZBL), a wholly-owned 
subsidiary of Cathay Pacific, a Hong Kong company. Key 
terms of their written employment agreements included 
that the agreements were governed by, and should be 
construed in accordance with, the laws of Hong Kong, 
and that the normal retirement age is 55 years, which 
is lawful in the Asian country.

From 2007-2009 Cathay Pacific reviewed all local 
laws where its basing companies operated. The airline 
decided employment agreements would be governed by 
the employment law of the base jurisdiction. Mr Brown 
and Mr Sycamore were offered an election to enter into 
new employment agreements with the retirement age 
increased to 65 but with a lower pay scale. The pilots 
decided not to transfer to the new agreements.

When Cathay Pacific then required the pilots to retire 
at 55 in 2015, the men issued proceedings against NZBL, 
claiming that the laws of New Zealand applied and that 
it was discriminatory to “retire” them on the grounds 
of age.

Employment Court
The Employment Court confirmed that the starting point 
for determining the conflict of laws question was with 
the proper law of the contracts. NZBL’s position was that 

BY PHILLIPA MUIR AND CARL BLAKE

Forum shopping in 
employment cases dealt  
a blow by appeal court

the parties had submitted to “the non-exclusive jurisdiction 
of the courts of Hong Kong”. The pilots’ case was that the 
Court should not give effect to the parties’ choice of 
Hong Kong law on public policy grounds.

The Employment Court determined that, despite the 
choice of law provisions of the employment agreements, 
New Zealand law still applied. As such, requiring the 
pilots to retire at 55 would be in breach of the age dis-
crimination provisions of the Employment Relations 
Act 2000 (ERA) and Human Rights Act 1993.

The Employment Court found that the ERA has no 
express territorial limits, and if the agreed choice of 
Hong Kong law applied, the result would be contrary to 
the provisions of the ERA. It also found that section 238 
of the ERA, which prohibits contracting out of the ERA, 
overrode the parties’ choice of law because, otherwise, 
the parliamentary intention to regulate minimum leg-
islative standards for employment agreements falling 
within the ERA would be frustrated.

The Court also held that, even if it was wrong on 
those points, the compulsory retirement provisions 
were contrary to the public policy of New Zealand, as 
Hong Kong law does not protect an employee against 
age discrimination. This was based on the concept that 
courts may refuse to apply foreign law if it would be 
contrary to New Zealand’s interests, or contrary to justice 
or morality.

Court of Appeal
The Court of Appeal has recently overturned the 
Employment Court’s decision, holding that the Judge 
erred in two fundamental respects:

Choice of Law

The Court of Appeal stated that there is a well settled 
choice of law process:
• The starting point for determining the law governing 

an employment agreement, is the choice of law actu-
ally defined in the contract.

• If the written agreement is silent on this point, the 
system with the “closest and most real connection” to 
the contractual relationship has jurisdiction.
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• If this process leads to a foreign 
system governing the contract, a 
court may then consider the law 
of the forum to decide whether 
there is a mandatory rule or public 
policy ground for overriding the 
proper law.

The Court of Appeal held that the 
ERA was a domestic piece of leg-
islation and the purpose of s238 of 
the ERA is to ensure that employees 
do not surrender any of their rights 
of employment protection available 
under the ERA. Parliament’s intent 
was that employment agreements 
formed in New Zealand and per-
formed here should comply with 
minimum legislative standards.

However, in a conflict of laws 
setting, s238 applies only where 
parties have purported to elect 
expressly as the proper law of their 
employment agreement a foreign 
system with little or no connection 
to New Zealand. The Court held 
there was no suggestion that these 
qualifying features applied to the 
pilots’ employment agreements.

The Court of Appeal further stated 
that s238 does not of itself justify 
the wholesale replacement of care-
fully drafted transnational bargains 
with New Zealand’s employment 
regime, even if a court considers 

the domestic protections more 
advanced or attractive than those 
under the foreign law of contract. 
It found that there is nothing in the 
ERA’s language to suggest that its 
provisions were intended to apply 
irrespective of the parties’ choice of 
law. For these reasons, the Court of 
Appeal held Hong Kong law properly 
applied to the pilots’ employment 
arrangements.

Public Policy Exception

The Court of Appeal also overturned 
the Employment Court’s findings 
that it would be contrary to the 
public policy of New Zealand to give 
effect to the parties’ choice of Hong 
Kong law because that law does 
not protect an employee against 
discrimination on the ground of age. 
It held that the threshold for a public 
policy argument is high, and that the 
question is whether recognition of a 
foreign law which does not protect 
against age discrimination would 
“shock the conscience of a reasonable 
New Zealander, be contrary to a New 
Zealander’s view of basic morality or 
violate an essential principle of justice 
or moral interests”.

The Court of Appeal held that 
this threshold was not met here, 
and noted that there were various 

advantages to the pilots being sub-
ject to Hong Kong law, including 
a favourable income tax rate and 
other employment benefits. It found 
that the pilots were “seeking to call in 
aid a selective notion of public policy”.

Implications
The Court of Appeal’s decision 
confirms that there needs to be 
more than minimal connections 
to the chosen system of laws. This 
should hopefully act as a deterrent 
to parties wishing to enter into what 
the Court described as an “evasive 
election”: of nominating a foreign 
system as the governing laws, when 
there is no or little connection to the 
foreign law or sufficient correlative 
benefits to the employee.

While the Court of Appeal also 
confirmed that a very high stand-
ard will have to be met before the 
public policy exception will be 
invoked (“shocking the conscience 
of a reasonable New Zealander”), 
there could still be appropriate 
cases where this would occur, such 
as where the offending clauses in 
the employment agreement violate 
an essential principle of justice or 
moral interests.

In this case, however, the pilots 
turned down their employer’s offer 
to increase their retirement ages to 
65 years (in exchange, admittedly, 
for a lower pay scale) and they paid 
the ultimate price: termination on 
the grounds of age and the Court 
held this was not so “shocking or 
outrageous [as] to justify the public 
policy exception”.

On 17 February the Supreme Court 
granted the pilots leave to appeal 
the Court of Appeal decision. The 
approved ground was: “whether 
the Court of Appeal was correct to 
conclude that age discrimination 
provisions of the Employment 
Relations Act 2000 do not apply 
to the employment agreements 
between the applicants and the 
respondent.”

Phillipa Muir is a Partner and 
Carl Blake a Senior Associate 
with Simpson Grierson. Simpson 
Grierson is the sole New 
Zealand member of the global 
Employment Law Alliance.
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UPDATE

Covert recordings by 
employees and their 
admissibility as evidence
BY NAOIMH  

MCSPARRON

With our phones to hand, most of us have the 
means to record a conversation or a scene playing out. 
With the agreement of those involved, the occurrence 
of the recording is likely to be uncontroversial. However, 
interesting legal issues arise when the recording is 
covert, and when the recording party later attempts to 
rely upon the recording, or a transcript of it, to prove a 
disputed matter in proceedings.

The issue appears regularly in determinations on 
employment disputes. Often the covert recording is 
made by the employee, rather than the employer. This is 
probably due to the power imbalance which is inherent 
in that relationship and the employee feeling the need 
to protect themselves. Covert recordings of employees 
by employers will be difficult to justify in anything but 
exceptional circumstances.

This article looks at the law on the admissibility of 
covert audio recordings in the employment context, 
the approach taken by the courts and the Employment 
Relations Authority (ERA), and the practical effect of 
that approach for those in an employment dispute. It 
deals only with audio recordings, and not with video 
recordings.

What does employment law say about 
recordings and their admissibility as 
evidence?
Evidence given in the ERA is not subject to the Evidence 
Act 2006. The ERA has broad power to admit evidence 
in the Employment Relations Act 2000 at s 160(2): “The 
[ERA] may take into account such evidence and infor-
mation as in equity and good conscience it thinks fit, 
whether strictly legal evidence or not.”

The ERA and courts have approached the question of 
admissibility squarely as a question of fairness. For some 
discussion of this see Simms v Santos Mount Eden Ltd ERA 
Auckland AA254/03, 21 August 2003. The circumstances 
in which the recording was made is the first step in 
determining whether the evidence is admissible or not. 
(Simms v Santos Mount Eden Ltd, para [7]).

Recording others when the person making the record-
ing is not party to the conversation is generally not 
admissible. See, for example, the recent ERA decision 
of Firman v Insin Ltd t/a Synergy Hair Riccarton [2016] 
NZERA Christchurch 156.

In what circumstances have the courts 
and ERA found covert recordings 
admissible?
Talbot v Air New Zealand [1996] 1 NZLR 414, [1995] 2 ERNZ 
356 (CA)

The Court of Appeal considered a recording of a tele-
phone conversation between the HR manager for Air 
New Zealand, Mr Taylor, and the Industrial Director of 
the Airline Pilots Association, Captain Talbot. The call 
was relayed to two disclosed listeners using a speaker 
phone. There was no discussion about recording the 
conversation, which was done by Captain Talbot.

The Employment Court said the recording was 
inadmissible, because it was a breach of the implied 
duty of trust and confidence, but the Court of Appeal 
disagreed. It unanimously said that recording a call in 
those circumstances, despite the lack of disclosure, 
was not a breach of good will or trust and confidence 
because: the conversation was not confidential or off the 
record; it was disclosed that there were others listening 
in on the call; and there was no evidence that Mr Taylor 
(unaware of being recorded) regarded the recording as 
unfair. This was an open conversation where it would 
have been anticipated that notes would be taken. Issues 
of privacy did not arise.

The Court of Appeal recognised that there may be 
cases where a tape recording would be in breach of the 
implied duty of fair dealing1 “for instance as regards at 
least some conversations, the use of a concealed body 
microphone to record face- to-face conversations…
but the subject does not lend itself to generalisations.” 
In this context, the Court said that there would be no 
discernible impact.

The Court of Appeal made clear that each case must 
be decided on its merits. There would be circumstances 
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where surreptitious recordings could undermine the 
standards of integrity, trust and confidence which 
should prevail in the context of the employer/employee 
relationship.

The Court of Appeal decision in Talbot is the starting 
point for determinations on admissibility, but subse-
quent decisions have gone further.

A key fact which weighed in the Court of Appeal’s 
reasoning in Talbot was that the conversation was not 
a private2 one. But a private conversation has been held 
admissible in Simms v Santos Mount Eden. Presiding 
Member Wilson said that, while he may have found the 
secret recording of a private conversation unacceptable 
or even abhorrent, the recordings were admissible on 
the basis of the Court of Appeal guidance in Talbot and 
the overriding principal of fairness to both parties (at 
para [26]).

It is worth noting that the secret recording of a conver-
sation by one of the parties, is not necessarily a breach 
of the Privacy Act. (Harder v Proceedings Commissioner 
[2000] 3 NZLR 80).

It cannot be assumed that making a recording of 
others when the recording party is not present will be 
inadmissible either. Where that recording was taken to 
demonstrate workplace gossiping, and was disclosed 
to a manager soon after it was made, that has been 
held admissible, with little regard given to Privacy Act 
considerations. (Firman v Insyn Ltd t/a Synergy Hair 
Riccarton [2016] NZERA Christchurch 156, Member Doyle).

What is the practical effect of the case 
law?
It is difficult to resist the conclusion that, should an 
employee make a covert recording of a conversation, 
it is likely to be deemed admissible if it is relevant to 
an issue in dispute. While each case is taken on its 
individual facts, case law suggests that admissibility 
is more likely than not.

However, the relationship of trust and confidence 
is a cornerstone of the employment relationship. To 
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covertly record a conversation, illustrates the end of 
that relationship.

If recordings are generally going to be admissible in 
practice, and especially if the recording of other employ-
ees is going to be admissible, it is difficult to see how 
the modern workplace can avoid a general sense of self 
protection and concern for privacy, at the expense of 
the positive relationships of trust and integrity which 
most of us need to be happy at work.

What can an employer do?
The obvious but over-cautious approach for an employer 
is to treat any meeting with an employee like it is being 
recorded, however, that will inevitably lead to constraints 
upon normal interactions between people at work.

Alternatively, employers could set out at the beginning 
of a meeting that they will take an accurate note of the 
meeting which will be provided to the employee; say 
that the employer does not consent to the meeting being 
recorded; and ask the employee directly to agree not to 
record the meeting. This will not necessarily be a bar to 
admissibility if the employee carries on regardless, but 
it makes the choice to record particularly underhand.

Naoimh McSparron is an Associate with Wynn 
Williams. She is part of the Dispute Resolution Team 
and has a particular interest in employment law. She 
also often acts for clients involved in civil litigation 
and relationship property.

1 This case was prior to the enactment of the 
Employment Relations Act 2000. The implied duty 
of fair dealing and the statutory duty of goodwill have 
been taken to be equivalent. See some discussion  in 
Simms v Santos Mount Eden, ibid, at [18] to [21]

2 I am using the term "private conversation" to mean 
a closed conversation, between two people, where 
either one of those people intend that the conver-
sation should not be wider known, and where the 
conversation does not take place in the public arena.
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Modern arbitration regimes strive to 
make the arbitral process as self-contained 
and self-sufficient as possible. That phi-
losophy is reflected in the New Zealand 
Arbitration Act 1996, which is substantially 
based on the UNCITRAL Model Law.

At the same time, effective arbitral 
procedures depend on structural support. 
This is important both at the beginning 
of an arbitration, in the constitution of a 
tribunal, and at the end, in the execution 
of the resulting award.

Parliament recently amended the 
Arbitration Act 1996 to strengthen its sup-
port of the arbitral process by recognising 
the role of emergency arbitrators and 
refining the process for the appointment 
of tribunals where the parties cannot agree. 
The Arbitration Amendment Act 2016 makes 
two changes, which came into effect on 1 
March:
1 It expands the definition of ‘arbitral tri-

bunal’ to include an arbitral institution 
and any emergency arbitrator appointed 
pursuant to the parties’ agreement or 
their chosen arbitration rules; and

2 It provides that, where the parties cannot 
agree on the choice of arbitrator, the 
appointment will be made by an author-
ity appointed by the Minister of Justice, 
instead of the High Court.

The definition of ‘arbitral 
tribunal’
The Act originally adopted the definition 
of ‘arbitral tribunal’ used in Article 2 of the 
UNCITRAL Model Law, to mean ‘a sole arbi-
trator or a panel of arbitrators’. The inclusion 
of arbitral institutions and emergency 

Strengthening the 
Arbitration Act 1996?
A comment on the Arbitration 
Amendment Act 2016

UPDATE

BY JACK 
WASS

arbitrators within the definition reflects the 
developing role of emergency arbitrators 
to provide interim measures pending the 
constitution of tribunals. The practice is 
now recognised, for example, in Article 
29 of the 2012 International Chamber of 
Commerce (ICC) Rules of Arbitration and 
Schedule 1 of the Singapore International 
Arbitration Centre (SIAC) Rules.

The amendment forecloses any argu-
ment that an emergency arbitrator who 
becomes functus officio on the constitution 
of the tribunal and whose decisions may 
be modified or vacated by the full tribunal 
fails to meet the necessary characteristics 
of an arbitral tribunal. Although the need 
to include arbitral institutions within the 
definition is less obvious, the amendment 
largely follows the definition adopted in 
the Singapore International Arbitration Act 
(Cap 143A) in 2012. It remains to be seen 
what role emergency arbitrators will play 
in the New Zealand arbitration landscape 
in future.

Default appointment 
procedures
It is essential that arbitration legislation 
provide effective and efficient procedures 
for the constitution of a tribunal where the 
parties cannot agree, or the appointment 
processes has otherwise broken down. 
Delays and obstruction add transaction 
costs which undermine the value of arbi-
tration as a dispute resolution mechanism.

Schedule 1 of the Arbitration Act 1996 
largely reflects the UNCITRAL Model Law. 
Article 11 of the Schedule governs the 
appointment of arbitrators, and (prior to 
the amendment) provided that where the 

Parliament 
recently 
amended the 
Arbitration 
Act 1996 to 
strengthen its 
support of the 
arbitral process 
by recognising 
the role of 
emergency 
arbitrators and 
refining the 
process for the 
appointment of 
tribunals where 
the parties 
cannot agree. 
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parties could not agree on an appointment 
then the appointment would be made by 
the High Court.

The 2016 amendment transfers this role 
to a body appointed by the Minister of 
Justice. The appointed authority is likely to 
be the Arbitrators’ and Mediators Institute 
of New Zealand Inc (AMINZ) or the New 
Zealand International Arbitration Centre, 
although Parliament rejected a submission 
by AMINZ that its role should be written 
into the legislation (see Ministry of Justice 
Judicature Modernisation Bill: Report of the 
Ministry of Justice to the Justice and Electoral 
Committee (April 2014) at [913]).

This development reflects the position 
in other jurisdictions, including Singapore 
and Hong Kong, where the role is played 
by the president of the SIAC Court of 
Arbitration and the HKIAC respectively 
(Singapore International Arbitration 
Act 2002 (Cap 143A), s 8(2); Hong Kong 
Arbitration Ordinance (Cap 609), s 13(2)).

There is much to be said for this change. 
As AMINZ noted in support of the amend-
ment, this ensures that appointments are 
made by a body that is knowledgeable 
about the attributes and experience of 
local arbitrators, and should ensure that 
appointments can be made quicker than 
is possible in the context of formal court 
proceedings. The Act contemplates that 
appointments will be made within 30 days.

Two caveats, however
First, a new paragraph (7) of Article 11 per-
mits a party to apply to the High Court if the 
appointed body fails to make an appoint-
ment within 30 days or ‘a dispute arises in 
respect of the appointment process that the 
appointed body uses.’ The broad language 
of that provision is concerning, and creates 
scope for a stonewalling party to raise all 
manner of objections to the way in which 
the appointment has been made.

While the High Court can be expected to 
set a high bar for entertaining such a com-
plaint, the very fact that it can be raised has 
the potential to create undesirable cost and 
delay. One hopes the appointed authority 
will develop clear and robust appointment 
procedures to resist such a possibility.

Second, Parliament has failed to address 

longstanding concerns with the default 
appointment under Schedule 2, which 
apply to most New Zealand arbitrations 
instead of Article 11. As noted above, 
Schedule 1 of the Act reflects the Model Law 
and applies to all arbitrations. Schedule 
2 contains a supplementary set of rules 
that apply to arbitrations which are not 
international arbitrations (unless the 
parties otherwise agree) and modify the 
rules in Schedule 1.

The definition of an international arbi-
tration is found in Article 1(3) of Schedule 
1, and includes cases where the parties 
have their places of business in different 
states, or if the place of arbitration or the 
place closely connected to the parties’ 
obligations or the subject-matter of the 
dispute is outside the country where the 
parties have their place of business, or the 
parties have agreed that the subject matter 
of the arbitration relates to more than one 
country.

‘Quick draw’
Clause 1 of Schedule 2 contains a distinc-
tive ‘quick draw’ procedure for the default 
appointment of arbitrators, which operates 
to the exclusion of the procedure in Article 
11 (Hitex Plastering Ltd v Santa Barbara 
Homes Ltd [2002] 3 NZLR 695 (HC)). In 
a case with a sole arbitrator, the parties 
are required to agree on the person to be 
appointed.

Clause 1(4) provides that where a party 
fails to act as required, or the parties are 
unable to agree, or an institution fails 
to perform any function entrusted to it, 
then either party may write to the other, 
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specifying ‘the details of that person’s 
default’ and proposing that unless the 
default is remedied within seven days, 
the writing party’s proposed arbitrator 
will be appointed.

While that procedure makes sense in 
cases of true default, it applies equally 
where the parties have taken different 
but legitimate positions on who should 
be appointed. Although the High Court 
has emphasised the importance of making 
genuine efforts to agree before triggering 
the procedure, the consequence is that 
the first party to pull the trigger gains the 
unilateral right to appoint their chosen 
arbitrator.

The New Zealand Law Commission 
expressed concern at the prospect of one 
party being able to compel another party to 
accept their nominated arbitrator with no 
recourse to the Court, and suggested that 
the quick draw procedure be abolished in 
favour of permitting recourse to the High 
Court (New Zealand Law Commission 
Improving the Arbitration Act 1996 (NZLC 
R83, 2003) at [180], [193]).

It is unfortunate that Parliament did 
not take the opportunity to take up the 
Commission’s recommendation, and the 
result is that many parties will not be 
able to take advantage of the worthwhile 
amendment to Article 11.

Jack Wass is a Wellington barrister 
practising from Stout Street Chambers. 
He practises civil litigation with an 
emphasis on commercial disputes, 
arbitration and private and public 
international law.
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One of the best editorials I ever 
read was entitled “The Element of 
Surprise”, about how new expe-
riences, travel, and surprises can 
broaden the mind. Lawyers, of 
course, hate surprises. We like to 
deal in certainties, predictions, 
and clear outcomes. Even where 
outcomes are uncertain, we like to 
know that the rules of the game are 
clear, so that we can work through 
(or around) them.

It is against this context that, hot 
on the heels of a Regulatory Systems 
Amendment Bill that included pro-
posed amendments of various parts 
of the Unit Titles Act 2010, a broader 
discussion document around review 
of the UTA was distributed in late 
2016.

There is the potential for some 
cynicism about the UTA reform 
process. Plans to amend the 1972 
legislation developed over many 
years, but the implementation 
and start of the UTA was some-
what rushed – to the extent that 
regulations were released shortly 
before the Act came into effect, 
and sample forms for disclosure 
documents were made available 
the week before commencement. 
Rushed law is often bad law.

Since the introduction of 
the UTA 2010, we have seen a 
2013 Amendment Act, the 2016 
Regulatory Systems Amendment 
Bill, and now proposals for further 
reform. We have also seen court 
decisions have a major impact 
on interpretation and statutory 
meaning. To provide some exam-
ples, the Tremont decision has (sort 

Unit Titles, and the Element  
of Surprise
BY THOMAS 

GIBBONS

of) resolved questions over s 101(1) 
([2014] NZHC 988); the Wheeldon 
decision has (sort of ) resolved 
questions as to the prevalence of 
s138 over s80 ([2016] NZCA 247); 
the Body Corporate 201036 decision 
has interpreted the extent of body 
corporate powers under s77 ([2016] 
NZHC 2035), and the Supreme Court 
decision in Gilbert has more or less 
completely reinterpreted what a 
body corporate is, and what body 
corporate rules are for ([2016] NZSC 
61). Such is the element of surprise.

Five key areas for reform
The discussion document draws 
on a report by an earlier working 
group, and identifies five key areas 
for reform:
• Improving the disclosure regime, 

by making it both simpler (fewer 
steps) and more comprehensive 
(more information to buyers),

• Strengthening body corporate 
governance,

• Increasing the professionalism 
and standards of body corporate 
managers,

• Beefing up requirements for long-
term maintenance funds,

• Making the dispute resolution 
process more accessible.

Beyond these specifics, the discus-
sion document also considers more 
rigorous compliance requirements 
for larger bodies corporate, and 
the improvement of government 
services to the UTA sector.

Some proposals make obvi-
ous sense: a regime to address 
conflicts of interest, particularly 
where managers are also owners, 
is critical to effective body corporate 

UPDATE

governance, and is currently absent from the UTA and 
Regulations. Better mechanisms to deal with long-term 
contracts, as suggested in the report, would also be a 
positive outcome for owners.

Other matters are more difficult. Having transparency 
around committee delegations is a good thing, but liabil-
ity risks must not become unpalatable. The notion that a 
chairperson must sign-off on a long-term maintenance 
plan will place too much onus on a layperson without 
professional training.

Similarly, the UTA disclosure regime currently does not 
fit off-the-plans sales, but there are no plans to provide 
for off-the-plans sales, even though this is where many 
(if not most) purchase risks arise. For some, freedom 
of contract should prevail; while for others, consumer 
protection is key. A disclosure framework that continues 
to operate as “vendor to purchaser”, when the reality is 
“body corporate manager to purchaser” will continue 
to have uncertainties.

Too many surprises
It is widely agreed that the UTA 2010 needs reform. There 
are too many surprises. But it needs to be accepted that 
some of these arise out of the dualistic nature of unit 
titles, which involve a difficult combination of individual 
and collective interests. Most purchasers buy a kitchen, 
a view, access to transport networks, or a rental return, 
rather than a title – let alone a stake in a community. 
What a unit title actually is remains poorly understood, 
even by the courts.

These reforms, therefore, are a step in the right direc-
tion, rather than a panacea, and broader thought on 
how to educate buyers, and the role that lawyers play 
in this role, may be needed.

That is, owners as much as lawyers will be keen to 
avoid any element of surprise.

Submissions on the discussion document close on 3 March 
2017.

Thomas Gibbons is a Director of McCaw Lewis 
Lawyers in Hamilton and specialises in property and 
commercial law. He is author of Unit Titles Law and 
Practice (LexisNexis, 2nd edition 2015) and co-author 
of a number of other titles on real property law.
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The High Court of Australia has issued an important 
decision overturning traditional thinking on whether an 
agent can be considered to be “in competition with” their 
principal for the purpose of competition law.

The decision is important to a dual distribution model 
where a business supplies direct to consumers and 
also though agent distributors. In such a case it will 
no longer be safe to assume that our cartel laws do not 
apply just because an agency model is used. This means 
that arrangements and discussions between a business 
and its agents on matters such as customer pricing or 
allocation of customers or territories may now, in some 
cases, risk breaching the cartel laws.

The question in ACCC v Flight Centre Ltd [2016] HCA 
49 (14 December 2016) was whether an arrangement 
between the airline and its agent could amount to 
price-fixing. That, in turn, depended on whether the 
airline could be said to be in competition with its agents.

The majority of the High Court held that Flight Centre 
was in competition with airlines for the supply of 
international airline tickets, despite the existence of an 
agency relationship. This was a reversal of the decision 
of the Full Federal Court [2015] FCAFC 104 (previously 
commented on in John Land, “Vertical Price Fixing? – The 
application of price-fixing law to distribution and agency 
arrangements”, LawTalk 873, 11 September 2015, page 37).

Two key factors
There were two key factors leading to this finding that 
Flight Centre was in competition with its airline prin-
cipals. The first was that Flight Centre had substantial 
discretion on the terms on which it sold air tickets to 
consumers and, in particular, on the pricing of such 
tickets. Secondly, the agency agreements with the 
airlines did not impose on Flight Centre any duty of 
loyalty to the airlines requiring Flight Centre to act in 
the interests of the airlines as principal.

The Flight Centre case concerned a travel agency which 

UPDATE

Cartel laws applying to 
principal and agent?
The High Court of Australia’s 
Flight Centre decision
BY JOHN  

LAND

sold international airline tickets as agent for airlines.
Flight Centre was concerned about airlines offering 

fares directly to customers at prices less than those that 
were accessible to Flight Centre as agent.

With the introduction of online sales, customers 
could make air travel bookings with an airline directly 
or through agents such as Flight Centre.

Flight Centre had the ability to determine the price 
at which it sold air tickets to customers. It advertised a 
“price beat guarantee” under which it would better the 
price of any other airfare shown to it by a customer.

Accordingly, Flight Centre became very concerned 
when the airlines were offering air tickets at prices lower 
than those offered by Flight Centre.

In response, Flight Centre attempted to induce the 
airlines to agree that any fare the airline offered directly 
to customers would be available to Flight Centre and 
that air tickets would be sold by the airline at a total 
price no less than the amount the Flight Centre would 
be required to remit to the airline if Flight Centre sold 
the fare plus a commission.

The ACCC argued that this was price fixing.

Establishing price fixing
Under both Australian and New Zealand competition 
law, to establish price fixing it is necessary to show 

Can an 
agent be 
consid-
ered to be 
"in com-
petition 
with" their 
principal 
for the 
purpose of 
competi-
tion law?

an arrangement to fix control or 
maintain prices for goods or services 
supplied “in competition” with at 
least one of the other parties to the 
arrangement.

The ACCC alleged that Flight 
Centre and the airlines were in 
competition with each other either 
in a market for the supply of dis-
tribution and booking services for 
international travel, or in a market 
for the supply of international air 
travel services.
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At first instance the Federal Court accepted the ACCC’s 
argument of price fixing. The Federal Court held that 
there was a market for distribution and booking ser-
vices in respect of air travel, distinct from the supply 
of air travel itself. The Federal Court also held that the 
airlines and Flight Centre each provided these services 
in competition with each other.

On appeal, the Full Court held that there was, in fact, 
no separate market for the supply of distribution and 
booking services. As a result, Flight Centre and the 
airlines did not compete in any such market.

The Full Court held that the alleged attempted 
price-fixing occurred in the market for the supply of air 
travel. However, the Full Court held that was a market in 
which Flight Centre was simply an agent for the airlines, 
and did not relevantly compete with them. Flight Centre 
did not provide air carriage services. Accordingly, in 
the Full Court’s view the conduct could not amount 
to price-fixing.

Full Court reversed
The High Court of Australia reversed the Full Court. 
The High Court considered that the market was better 
described as a market for the supply of international 
airline tickets than as a market for international air 
travel services.

The majority then concluded that Flight Centre and 
the airlines were in competition with each other in the 
market for the supply of international airline tickets.

Kiefel and Gageler JJ said there were two consid-
erations critical to this conclusion that Flight Centre 
as an agent of the airlines could still be considered to 
be “in competition with” the airlines ([2016] HCA 49 at 
[89] – [90]).

First, under its agency agreements with the airlines, 
Flight Centre had the authority not just to sell the 
airline’s tickets but to set its own price for the tickets.

Secondly, Flight Centre was legally entitled to act in 
its own interests in the sale of an airline’s tickets to 
customers. Flight Centre did in fact do that. It set and 
pursued its own marketing strategy, which involved 
undercutting the prices not only of other travel agents 
but of the airlines whose tickets it sold.

In the absence of these two factors a pure agent is 
much less likely to be considered to be in competition 
with its principal.

Kiefel and Gageler JJ noted, “An agent lacking author-
ity to negotiate with third parties would lack the means 
of engaging in competition. An agent constrained by a 
contractual or fiduciary obligation would lack both the 
requisite autonomy and the requisite incentive.” (at [84]).

However, as long as an agent is free to act in its own 
interests the mere existence of an agency relationship 
will not necessarily preclude the agent from competing 
with the principal.

Nettle J and Gordon J expressed similar views (per 
Nettle J at [132] and Gordon J at [177]-[178] and [183]).

Gordon J noted that the question as to whether Flight 
Centre was properly to be characterised as an agent of 
the lines was “not the statutory question” (at [185]). 

The description of Flight Centre as principal or agent 
might be legally accurate. However, it masked the proper 
identification of the rivalrous behaviours that occurred 
when Flight Centre was dealing with its own customers 
in its own right without reference to any interests of 
any airline (at [177]).

French CJ dissented, taking the more traditional view 
that an agent cannot be seen as being in competition 
with its principal. In his view “in relation to the supply 
of contractual rights Flight Centre’s conduct is properly 
to be regarded as that of the airline” (at [23]). Accordingly, 
he considered that Flight Centre was not in competition 
in any relevant market with the airlines for which it 
sold tickets.

Majority views persuasive
The dissenting judgment of French CJ probably reflects 
the traditional view held by New Zealand competition 
law practitioners. However, I consider the views of the 
majority are persuasive and have a strong chance of 
being followed by our Courts on similar facts.

This makes competition law advice in relation to 
agency arrangements more challenging.

Businesses who supply directly to end customers, 
and who also supply through distributors who are 
agents, can no longer safely assume that the cartel 
laws do not apply. This is because they can no longer 
safely assume that their distributor agents cannot be 
considered competitors.

Instead a factual examination will be need to be 
conducted in each case.

Where an agent is simply required to sell products or 
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services at a price fixed by the principal and to act in the 
interests of the principal then the agent and principal 
are unlikely to be considered competitors. In that case 
the cartel laws will not be relevant.

However, in a situation like that with Flight Centre 
where the agent has a large degree of discretion in 
how to deal with customers (including full flexibility 
as to pricing) then the agent and principal may well be 
considered to be competitors.

A consideration of this question will be important 
for all businesses that use a dual distribution model 
involving direct sale by the business as well as sale 
through agent distributors.

Care needed
Where, applying the approach of the High Court of 
Australia, the business can be considered to be in 
competition with its agent then the business and agent 

also bring within s30 certain arrangements between 
competitors that restrict output or supply.

In conclusion, the Flight Centre decision suggests 
that where the agent has a significant amount of dis-
cretion over the terms of sale of the principal’s goods 
and services the agent may well be considered to be in 
competition with the principal.

In such a case the principal and agent will be prohib-
ited by s30 from entering certain arrangements with 
each other, including in relation to price, customer and 
territorial allocations and (following the passing of the 
Cartels Bill) arrangements in relation to the restriction 
of output or supply.

John Land is a senior competition law specialist 
and commercial litigator at Bankside Chambers in 
Auckland. He was a partner of Kensington Swan for 
20 years.
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will need to be very careful in rela-
tion to discussions about matters 
that might fall within s30 of the 
Commerce Act 1986.

In particular, this would include 
discussions about customer pricing 
and probably also discussions about 
the allocation of customers or terri-
tories. The Commerce (Cartels and 
Other Matters) Bill currently before 
Parliament will, when passed, 
clarify that arrangements between 
competitors as to the allocation 
of markets falls within s30. It will 
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Having children can be a life- 
altering experience. For a long time 
New Zealand law has made provi-
sion for parents to take time out of 
the workplace to give birth and then 
remain at home with the newborn, 
without fear of losing a job.

If certain prior employment 
conditions are met, there is an 
entitlement to take up to 52 weeks 
of (“extended”) parental leave and 
keep a job open. The duration of paid 
parental leave changed from 16 to 
18 weeks on 1 April 2016.

The first hurdle for an expectant 
parent is working out exactly what 
their entitlement is – and then noti-
fying the employer and applying for 
leave.

The application process
Application processes can be a 
mixed bag of experiences. Some 
lawyers describe it as straightfor-
ward, others found the process 
tricky.

“It was difficult because of the 
power imbalance,” says Susanne 
Ruthven, who practises in consti-
tutional, human rights, international 
and public law.

“Part-time jobs as a lawyer in pri-
vate practice are scarce so it meant 
there weren’t many alternative jobs 
I could take if my existing job fell 
through, or my existing employer 
wasn’t prepared to offer me part-
time work.”

Concerns before taking 
leave
“I think everyone worries about the 
effect that taking parental leave may 
have on their career,” says Alicia 
Murray, a civil litigation lawyer who 

The impact of taking parental 
leave on a legal career
BY ANGHARAD 

O’FLYNN

has taken parental leave twice in her career; once in 2009 
and again in 2011. Ms Murray was a Senior Solicitor and 
Senior Associate at these times, respectively.

“I worried that there would be no work for me when 
I returned, or that people would treat me differently.”

Ms Murray’s experiences are shared by Jackie Dale, 
a family lawyer who took leave for a year in 2007 and 
again in 2010.

“My initial concerns, from a work perspective, were 
around taking a full year’s parental leave and how this 
might impact my progression and keeping up to date 
on a professional development basis over that time.”

The kiss of death?
In 2014, an article in NZ Lawyer quoted an Australian 
survey on parental leave comparing it to a ‘kiss of death’ 
for women in law firms. The survey found that 75% of 
respondents believed female lawyers who took time out 
were less likely to make partner than those who didn’t.

Litigator Kate Logan shares that view. “I worried 
that I would be effectively replaced by new staff being 
brought on.”

While the Parental Leave and Employment Protection 
Act 1987 and its amendments protect both the employee 
and the employer, it seems there needs to be trust 
between the two in order to soothe any concerns that 
may arise over job security.

Another litigator, Val Farrow, 
had few concerns and supportive 
environments. “Any concerns I did 
have were around my return to work 
and keeping/catching up on changes 
within the law and maintaining 
some continuity of practice given 
the number of leave periods,” she 
says.

“The experience overall was very 
positive for me. Both my employer 
and my colleagues were very sup-
portive of my leave and my return 
to the workplace.”

Many dads also take advantage 
of partners’ parental leave.

Dave Whiteridge, Chief Counsel 
of the Land Transport Agency legal 

team,and his wife shared parental 
leave for their fifth and sixth chil-
dren; his wife taking the first eight 
months and he the following four 
months.

When asked about any concerns 
he had, Mr Whiteridge said, “I did 
the first time – feeling like I might 
be leaving the team/organisation in 
the lurch.”

Mr Whiteridge’s experiences 
with the parental leave system and 
returning to work are positive. He 

The survey 
found 
that 75% 
believed 
female 
lawyers 
who took 
time out 
were less 
likely to 
make 
partner 
that those 
who didn't

Left:  Werner Moser CC-By-NC https://flic.kr/p/879QT9

▲  Susanne Ruthven, who 
practises in constitutional, 
human rights, international 
and public law

▲  Litigator Val Farrow
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also chose to work one day a week 
while on parental leave. “This was 
primarily so I could be accessible 
to my team, as I knew issues would 
pop up where my institutional 
knowledge meant I could answer 
the question easily.”

Gender bias and support
Alison Todd, who took parental 
leave while in the United Kingdom, 
provides an international compar-
ison to the New Zealand system. 
Occasionally, she came across two 
different viewpoints; the first was 
expressed by one of her managers 
who wondered: “how could I have 
a successful career if I’m going on 
maternity leave and being a mum?”

The second viewpoint was on 
her return to the workforce: “…
how could I be a successful and 

my experience, the discrimination 
they face is limited.”

A 2016 report by lawyer Josh 
Pemberton, First Steps: Experiences 
in Retention of New Zealand Junior 
Lawyers (results published in 
LawTalk issue 891) showed that two-
thirds of women surveyed said that 
they experienced the feeling their 
gender had a negative bearing on 
their future in the legal profession.

Some junior lawyers reported 
a lack of female role models in 
their firms who had a work/family 
balance they could relate to, while 
others reported they experienced 
workplace gender bias against 
women.

Mr Pemberton’s findings are 
echoed by Janna McGuigan, the 
President of Auckland Women 
Lawyers’ Association. “An impor-
tant finding in a 2014 research 
report showed that women in the 
law profession are discriminated 
against for working part-time, for 
seeking flexible work arrangements, 
or taking parental leave at a time 
when their male counterparts are 
‘digging in’.” (LawTalk, issue 903).

And it’s not just a problem in New 
Zealand.

Research conducted by the Bar 
Standards Board (BSB) in the UK 
echoed Alison Todd’s experience.

The research showed that 
although the BSB introduced ‘equal-
ity rules’, and established similar 
unconscious bias education on the 

Practising on your own account 
after parental leave
To practise on your own account, a lawyer normally 
needs to meet the “required minimum amount of legal 
experience” in New Zealand - which is the equivalent 
of three years’ full-time legal experience in the last five 
years (regulation 12(3) of the Lawyers and Conveyancers 
Act (Lawyers: Practice Rules) Regulation 2008 (“the 
Practice Rules”).

Anyone wishing to practise on their own account on 
returning from parental leave, and have not previously 
been approved to, needs to make an application to the 
New Zealand Law Society for approval under “special 
circumstances” - regulation 12A of the Practice Rules.

What amounts to “special circumstances” is not 
specifically defined and each application is considered 
taking into account its own particular circumstances at 
the time of application. The following are some of the 
relevant considerations:
• The purposes of the Act, including public protection 

and maintenance of public confidence in the 
profession;

• The applicant’s total legal experience and the extent 
and nature of the applicant’s legal experience in his/
her intended areas of practice;

• The applicant’s intended mode of practice and;
• Do other lawyers (particularly past/current employers) 

support the application?
All applications made under special circumstances are 
considered by the Practice Approval Committee. 

committed mum if I was returning 
to work?”

“That was hard because I always 
enjoyed my work and wanted 
to return for my own sanity and 
intellectual stimulation. I think I just 
slowly became more comfortable 
and confident in my decision that 
it was best for me and the children 
if that’s what I did.”

She felt there was an underlying 
tone of gender bias.

“No-one ever doubts that a male 
can be a great dad and also great 
at his work – whether he takes a 
substantial time off or not. I think 
there are real societal questions 
about whether/how women can be 
successful at parenting and success-
ful in their careers, in a way that is 
not directed at males. With men it’s 
assumed they can do both and, in 

importance of acknowledging and shifting gender bias, 
gender bias is still a problem within the British legal 
profession.

Two out of every five respondents said they expe-
rienced gender bias within the workplace and other 
gender-related discrimination.

Financial Security in New Zealand
Paid parental leave amounts in New Zealand vary. The 
maximum gross payment for those on parental leave is 
$527 per week. So, if you choose to take the full 18 weeks, 
without any annual leave or other work arrangements, 
that is the most that can be received.

There is the option of using annual leave, but the rules 
on this have changed.

“Previously, I took annual leave from the due date 
and then paid parental leave, once I had used my annual 
leave entitlement,” says Kate Logan.

She is taking leave in 2017 under the new leave laws 
enacted in April 2016. “The new rules require me to take 
paid parental leave from the baby’s due date, which 
effectively means my annual leave devalues.”
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Compare that to Britain where the pay structure 
changes over the 52 weeks of paid parental leave that 
can be taken.

Ninety percent of a parent’s before-tax average weekly 
earnings for the first six weeks of parental leave is paid 
weekly. They then have a change in leave payments 
where the remaining 33 weeks of parental leave will 
either be £139 (about $237) or 90% of their average 
weekly income (whichever is lower).

“Having the financial security/stability of a good 
maternity leave entitlement certainly eased a lot of the 
financial burden that can otherwise come with having 
a baby and going on maternity leave,” says Alison Todd.

Room for improvement
In-house lawyer Sarah Taylor was awarded the ILANZ 
scholarship in 2016 to undertake research into flexible 
working in the legal profession.

While her focus was on the in-house legal profession, 
she interviewed lawyers both in private practice and 
in-house and her findings are relevant to the profes-
sion as a whole. The definition of ‘flexible working’ in 
her study is an arrangement, formal or informal, that 
enables some form of flexibility over the time and/or 
place of work.

“Several interviewees, particularly women, found 
it hard to return to work in the legal profession after 
having children. And a lot of them found that it was 
not always easy to find good part-time legal jobs or 
jobs that enabled them to balance work with raising a 
family,” Ms Taylor explains.

“A lot of interviewees told me that the success (or 
not) of a flexible working arrangement and the ability 
to juggle work with family life largely came down to 
whether they had a supportive manager or not.”

While Sarah Taylor’s research did not specifically focus 
on the parental leave process, and she did not come 
across any negative attitudes to people taking parental 
leave, she noted some issues.

“I believe some people have an unconscious bias 
against those who work part-time or with some other 
form of flexibility. I think assumptions can sometimes 
be (wrongly) made about their commitment to work, 
[and] their ability to work hard or take on complex or 
big projects, or their desire to progress their careers,” 
she says.

Some of the other lawyers expressed first-hand con-
cerns with this.

“For me the issue was not so much with the leave itself 
but the return to work following that leave … despite the 
benefits of a highly supportive workplace, there remains 
the perennial challenge of juggling busy family life with 
the demands of private practice,” says Val Farrow.

Returning to work and developing job 
alternatives
Shaan Ross was a practising solicitor for over five years 
before taking parental leave. She worked in general prac-
tice and moved to specialise in electricity regulation 
and lending securities.

When she and her family moved from Wellington to 

Dunedin, Ms Ross had to maintain 
her Wellington contacts.

She decided to form an online-
based business that provides legal 
support to law firms and legal 
practitioners.

“The idea of Statera Legal came 
about from the knowledge that I 
was still able to offer my services 
to them regardless of the fact that 
I now live in Dunedin.”

It also allows a work/life balance 
so neither her family nor work life 
need be sacrificed.

“Since going on parental leave, I 
have had numerous conversations 
with women who either struggle to 
balance working in the profession 
with having a family and the com-
mitments that come with that, or 
who simply cannot entertain the 
idea of returning to the profession 
once the reality of having family 
sets in.”

In the case of the latter, she saw 
that lawyers (mostly women) ended 
up leaving the profession either for a 
long period of time or permanently.

“I have designed Statera Legal 
in such a way that it provides a 
flexible, easy working solution for 
previously practising barristers and 
solicitors wanting to return to the 
profession.”

Her company offers people the 
ability to remain actively involved 
in the law. “There is a breadth of 
experience and expertise out there 
and I want to offer a platform to 
those people with that experience 
and expertise.”

There are other companies which 
provide similar work environments 
that suit parents who don’t want to 
have to choose between work and 
family.

Companies like Lexvoco and 
Statera Legal are establishing work 
environments that support their 
staff. Either by offering remote 
working-from-home positions or 
working in the office, but only when 
you are free.

In 10-15 years, a lot of these 
graduates and junior lawyers of 
2017 are going to be managing 
firms. Hopefully, ideologies will 
have progressed and unconscious 
gender bias has disappeared from 
the workplace altogether and flex-
ible working hours are the norm.

▲  Dave Whiteridge, Chief 
Counsel of the Land Transport 
Agency legal team

▲  President of Auckland Women 
Lawyers' Association, Janna 
McGuigan

▲  In-house lawyer Sarah Taylor

▲  Stratera Legal's Shaan Ross
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Up to 1500 students enrol in the first year of a 
law degree at Auckland University’s Law School. For the 
past 10 years Auckland has admitted up to 330 students 
into second year law, but this year it has increased the 
number by 50, to 380 students. The Law School says it 
may consider a further increase.

LawTalk asked Auckland Law School Dean, Professor 
Andrew Stockley, why student numbers are being 
increased, and the benefits and challenges of this.

Why has Auckland decided to increase 
the number of second year law 
students?
This will allow more very good students the opportu-
nity to study law at Auckland. Auckland’s population 
has significantly increased but the Law School has not 
increased its second year numbers in the last 10 years.

Only accepting 330 of our 1500 first year law students 
into second year has meant that it is much more diffi-
cult for high-achieving school leavers to study law at 
Auckland than at any other New Zealand law school. 
There is evidence from school leaver reports that some 
very good students have to leave the region to enhance 
their chances of getting into law school.

This has an impact on equity of access. Mobile 
school-leavers tend to be more affluent and this impacts 
disproportionately on Māori and Pacific students.

How does this compare with other law 
schools?
Other New Zealand law schools have been expanding 
while Auckland has remained static. For example, 
Victoria University has recently increased its second year 
law intake to 300 students and has proposed increasing 
this to 330. If Auckland stayed the same, Victoria would 
have as many undergraduate law students despite being 
a vastly smaller university serving a much smaller city.

This number of students is not unusual in the 
top Australian law schools. The Australian National 
University Law School admitted 500 new law students 
in 2016. The University of New South Wales Law School 
admits 600 to 650 new students each year.

Auckland Law 
School increases 
second year 
numbers

With more students, will the number of 
staff increase?
The University is giving us the resources to appoint more 
student advisers and more academic staff. We will be 
able to make more senior as well as junior Faculty hires. 
This will give us a larger research footprint, which is 
critical for increased international attention, impact 
and rankings.

Auckland is uniquely placed among the New Zealand 
law schools to achieve the scale and impact of the very 
best Australian law schools. We are the only New Zealand 
law school ranked among the top 50 law schools in the 
world. But we have significantly fewer academic staff 
than the top Australian law schools.

Growing the Law School in a careful, considered way 
will enable us to compete more effectively without com-
promising the quality of our students or the teaching 
and learning experience they receive. Having more staff 
as well as students means that class sizes need not be 
affected, while giving us the opportunity to rethink 
the teaching models we use and what works best for 
today’s students.

Hiring on this scale can seek to be transformational. I 
am committed to maintaining the high calibre of recent 
appointments and to attracting more overseas hires. 
More staff will help ensure that the Auckland Law School 
remains a truly comprehensive law school, with strength 
in all major areas of the law and the ability to have a 
major impact on legal and policy debates. This is to New 
Zealand’s benefit.

We will also be able to employ more student advis-
ers and to provide more administrative support for 
our co-curricular programmes, such as mooting and 

▲ Professor Andrew Stockley, Auckland Law  
    School Dean.
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community placements, and for the new student 
well-being initiatives we have introduced.

With an increase in numbers, will the 
calibre of students be compromised?
The grade point average of students being admitted into 
second year law for 2017 has slightly increased over 2016, 
despite our taking an additional 50 students. More good 
students seem to apply for places if they think there is 
a better chance of being admitted.

Even if we took 500 second year students – and we are 
only increasing to 380 students at present – the Auckland 
Law School would still be taking a lower proportion of 
its first year students into second year law than all other 
New Zealand law schools. We would still have a higher 
admission standard than anywhere else in the country.

Will the number of Māori and Pacific 
students be affected?
Increasing the second year intake also allows for more 
places under our Targeted Admissions Scheme. The 
Auckland Law School recognises that some students 
faced barriers in their previous education and admits 
some Māori and Pacific students, and some students 
with disabilities, from refugee and low socio-economic 
backgrounds, and facing particular hardship, to second 
year law on a lower grade point average. These students 
comprise about 15% of the cohort and receive additional 
support and mentoring. They have gone on to very suc-
cessful careers in the law and other areas.

As a result of the increase in student numbers, I have 
said that, rather than have a fixed quota of places, any 
Māori student who meets the minimum requirement for 
second year law under the Targeted Admissions Scheme 
will be able to be admitted.

We can also do a lot more for our Pacific students. The 
number of Pacific students admitted under the Targeted 
Admissions Scheme had not been increased since 1993, 
despite a significant increase in the Pacific population 
in Auckland. We have now been able to double the 
number of Pacific students. For 2017 there will be 30 
Māori students and 33 Pacific students admitted into 
second year law (some under general admission and 
some under the Targeted Admissions Scheme).

The increased resources being allocated to the Law 
School means more Māori and Pacific students can be 
assisted to succeed.

Will the Auckland Law School have 
enough space for the new academic 
staff and the increased number of 
students?
The total space allocated to the Law School is being 
increased by a third, providing more study, common 
room and office space. This will give us a lot of flexibility 
for the next few years.

In addition, it has just been announced that the 
Law School will move to the central campus in about 
five years. This is an exciting development as the Law 

School’s new home will be Old Government House and 
the northern part of the Thomas Building, adjacent to it. 
The Law School will be occupying a landmark heritage 
building and, together with the complete refurbishment 
of the Thomas Building, will have the classrooms, offices 
and common spaces befitting a leading law school.

Will there be enough jobs for more law 
students?
Auckland Law School graduates do extremely well 
as lawyers in New Zealand and overseas and become 
leaders in government, business and a wide variety of 
other sectors, and I have no doubt that this will con-
tinue. Entry to second year law will still be the most 
competitive in the country. We will continue to provide 
an outstanding teaching and learning experience, with 
the largest number of electives of any New Zealand LLB, 
an intensive small group legal writing, research and 
communication programme, and an extensive mooting, 
community placement, and co-curricular programme.

The increase in student numbers will give us the staff 
and resources to establish a much more substantial 
careers mentoring programme, as occurs in many North 
American law schools. This is already needed and the 
increase in student numbers will give us the staff and 
resources to make it happen. We need to do more to 
inform students of the career pathways pursued by our 
graduates, including how they can do well in small firms, 
outside of Auckland, overseas, and in other sectors.

We aim to produce outstanding lawyers who can work 
directly in the law and in all sorts of other fields. Ninety 
percent of our law graduates take conjoint degrees and 
many of these are interested in and find good employ-
ment outside of the law but with the benefit of the 
analysis, writing, and reasoning skills their law degree 
has taught them. Our most recent student president is 
working for Google; another is with a consulting firm. 
There is an enormous advantage to society in having 
law graduates who sit in Cabinet, head major banks 
and business, and are chief executives of city councils, 
health boards, and transport authorities.

It is a fallacy to believe that the number of graduates 
from a professional school should be determined by the 
number of current vacancies in that profession. This 
is so particularly for law where graduates have many 
other options available to them.

How difficult is growing the Law School 
in this way?
This is not a large increase compared with what has 
happened in other faculties and in other law schools. 
But there are challenges and difficulties in growing any 
institution. There will be some problems and practical 
difficulties getting from where we are now to where 
will be in five or six years’ time- with more students, 
new staff, new buildings, and more resources. My job 
as Dean is to cope with this and to highlight that there 
are opportunities and benefits as well as challenges. 
Auckland can be an even stronger and better law school. 
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“New Zealand lawyers have benefited 
for 30 years from attending trial skills 
enhancement programmes devised here. 
The learning by doing method under tui-
tion of experienced lawyers and judges has 
been shown to markedly improve lawyers’ 
confidence in conducting aspects of trial 
work more effectively be it leading evi-
dence, cross examination, and addressing 
judges and juries. In more recent times the 
New Zealand Crown Law Office has led 
the development of a special programme 
aimed at lawyers practising in courts in 
Pacific Island countries. The number who 
have now attended the programmes with 
similar results being registered is substan-
tial.” - Sir Anand Satyanand.
Imagine if a large container ship similar 
to the Rena grounded near a Pacific nation 
and the subsequent effect it would have 
on natural resources, the backbone of that 
nation’s economy.

The Rena grounded on the Astrolabe 
Reef, off Tauranga, over five years ago, 
spilling catastrophic amounts of oil into 
the ocean and becoming New Zealand’s 

Ensuring Pacific Island lawyers 
can take on the world
BY NICK  

BUTCHER

years’ of criminal law experience.
The first of these was held in 2012 and 

the second one in November 2016 in 
Wellington. Seventeen senior practitioners 
from 13 different nations participated in 
the 2016 course.

The advanced five-day programme takes 
lawyers through a practical and skills based 
course using a complex case scenario, 
through opening addresses, case analysis 
(theory of the case), examination-in-chief, 
cross-examination, and re-examination 
and closing addresses. A major focus of 
the advanced programme is dealing with 
expert witnesses and technical evidence, 
which is a challenge for some practitioners 
from nations where, although English is 
commonly spoken, lawyers speak the 
native language and often the local dialect 
too.

NZLS CLE Ltd also provides the course 
materials, including the World Oil Company 
v Northeast Shipbuilding Inc & Toiler Salvage 
Co case file.

The programme director, Robert Lithgow 
QC, has a long history with the Pacific 
Island legal sector, even before the PILON 

worst maritime environmental disaster. It 
resulted in cases being taken to criminal 
and environment courts.

Would a Pacific nation’s legal sector 
have the ability to deal with such a goliath 
problem?

A New Zealand Government aid-funded 
education project targeting Pacific Island 
lawyers has been arming practitioners 
in remote island areas with the right 
skills to take on potentially major legal 
cases. Crown Law contributes significant 
resources in organising and running the 
programmes and New Zealand Law Society 
Continuing Legal Education provides the 
course materials.

Eleven courses since 1996
The Pacific Island Law Officers Network 
(PILON) litigation skills courses have 
been held 11 times since 1996, assisting 
government lawyers in areas including 
the Cook Islands, Kiribati and Tuvalu 
along with large island states like Papua 
New Guinea.

In addition, there is an Advanced Litigation 
Skills programme aimed at lawyers with 6–10 

 New Zealand Defence Force CC https://flic.kr/p/aJmB7z
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project got underway.
In the early days, Mr Lithgow and 

the late Helen Aikman QC would 
travel to the-then Pacific Island Law 
Officers Meeting (PILOM) which fol-
lowed the forum meeting where the 
prime ministers of all countries of 
the independent states get together.

“The PILOM meeting included 
representatives of senior law offices 
and Crown law offices,” he says.

“They’d talk about practical mat-
ters including a lack of resources so 
they’d be offered research facilities 
but it became clear that their law-
yers, of whom many at that time had 
graduated in either New Zealand or 
Australia, wanted access to similar 
sorts of post-practice programmes 
similar to the ones we have such 
as the New Zealand Law Society 
litigation skills programme.”

Joint venture
A joint venture with the Ministry 
of Foreign Affairs and Trade, New 
Zealand Law Society and Crown 
Law Office was set up to run the liti-
gation skills project with the faculty 
largely made up of judges, Crown 
Solicitors and senior members of the 
profession, both from within New 
Zealand and from Pacific nations.

The PILON litigation skills course 
was first run in New Zealand, fol-
lowed by Fiji at the University of 
the South Pacific Campus, and then 
the Campus in Vanuatu. In 2015 it 
was held at the Law Courts in Apia, 
Samoa.

“Many of the graduates have gone 
on to become Attorney-Generals, 
Solicitor-Generals or principal legal 
officers in their own jurisdiction,” 
Mr Lithgow says.

And the faculty members clearly 
derive a great deal of satisfaction 
from delivering the litigation skills 
programmes.

“As faculty, it is very rewarding 
being involved in the PILON pro-
gramme knowing we are able to 
impart some of our knowledge 
and experience to senior Pacific 
Island colleagues who may not 
otherwise get the opportunity for 
much post-admission training,” says 
faculty member Brent Stanaway.

“Having to prepare for the 

programme requires us to think about why we do cer-
tain things in certain ways — things we just intuitively 
know when and how to do — and then be able to put 
that into words.”

Intensive courses
There is no doubt that the participants are challenged, 
as the courses are intensive.

“People are losing a lot of sleep doing this but when 
they get to the end of it, the lawyers realise their skills 
are as good as anyone else’s and it’s a real confidence 
boost,” Mr Lithgow says.

While dealing with a major legal issue such as a ship 
grounding near an island state could be done, it would 
probably need the expertise of overseas lawyers, and 
as Mr Lithgow is quick to point out, they’re expensive.

That’s arguably one of the reasons why the PILON 
project is so vital to the region.

“The level of the advanced litigation skills course is 
exactly the same as in the United States where I’ve 
taught it, here in New Zealand and there’s also something 
similar being taught at Oxford University for London 
barristers. So lawyers in the Pacific Islands are getting 
international level training and there are many advan-
tages in that it strengthens the whole Pacific Island 
network,” he says.

Common threads
There are common threads in the legal issues that Pacific 
nations face including an obvious lack of resources, big 
foreign companies operating within their area and the 
large number of conventions nations have agreed to at a 
political level with limited legal resources to draw from.

“So, the PILON project is a significant way of helping 
government lawyers, but not on a political basis. I’ve 
never been made aware of any reciprocity required. 
It’s simply to help them capacity build and give them 
confidence that they can tackle these issues themselves 
rather than use overseas lawyers,” Mr Lithgow says.

Up-skilling lawyers throughout the Pacific Islands 
also creates a network which is essential when lawyer 
numbers are small and underpaid Government lawyers 
are often swallowed up by the private sector.

So how do you measure success with the PILON 
programme participants?

The feedback Crown Law receives from both partici-
pants and their supervisors is overwhelmingly positive.

“Watching the confidence of the participants grow 
from the beginning through to the end of the course is 
fascinating,” says Programme Coordinator and Crown 
Counsel Jacki Cole.

Strong network
“They truly appreciate the quality of teaching, from 
the calibre of the faculty to the standard of the course 
materials, as well as the professional and efficient 
manner in which the courses are organised and run. 
They leave the courses not only with higher learning but 
also having formed a strong network of Pacific Island 

colleagues they can call or email to 
share experiences with and seek 
advice from.”

Robert Lithgow says probably 
their most famous in-house story 
involves a woman who had only 
been a practising lawyer for nine 
months.

“She was prosecuting in a very 
complicated murder case where 
there were multiple people accused 
of the crime. She was up against the 
public defender who was a very 
experienced Australian criminal 
lawyer on secondment.

“That lawyer asked her what she 
had learned on the PILON course 
and she said she had learnt to have 
only a theory of the case and to 
only ask questions that supported 
the theory and to work through the 
problem in a logical way. The lawyer 
sarcastically said to her that he was 
scared, but after that court case, he 
was scared.”

Mr Lithgow says it was a classic 
example of being able to keep up in 
a court situation that could easily 
have overwhelmed her.

“She could have felt intimidated 
by his credentials but that didn’t 
happen,” he says.

Faculty members
As well as programme director 
Robert Lithgow QC, the faculty 
that took part in this year’s PILON 
Advanced Litigation Skills course 
included:
• Rt Hon Sir Anand Satyanand,
• Sir Graham Panckhurst QC,
• Kieran Raftery QC,
• Judge Coral Shaw (former 

member of the United Nations 
Dispute Tribunal),

• Judge Chris Tuohy (former 
judge of the Supreme Court of 
Vanuatu),

• Brent Stanaway,
• Jacki Cole from Crown Law 

(Programme Coordinator).

If you are a senior practitioner with 
Pasifika connections and have an 
interest in being involved as a 
faculty member on future PILON 
litigation skills programmes, contact 
Jacki Cole at Crown Law by emailing 
jacki.cole@crownlaw.govt.nz. 
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Contested 
litigation — no 
negligence found
The High Court has upheld an appeal by 
Papali’i Toti Lagolago, lawyer, against the 
findings of the New Zealand Lawyers and 
Conveyancers Disciplinary Tribunal ([2016] 
NZHC 2867).

In [2015] NZLCDT 25, the Tribunal found 
Ms Lagolago had been negligent or incom-
petent in her professional capacity of such 
a degree as to bring her profession into 
disrepute. The Tribunal considered that 
if it was wrong in making that finding, 
an alternative charge of unsatisfactory 
conduct had been proven.

The charges arose when Ms Lagolago 
was acting for Mr and Mrs F in civil pro-
ceedings in the District Court over a debt 
they owed to a finance company. Mr and 
Mrs F ultimately faced a District Court 
costs order significantly greater than the 
original debt amount under dispute and 
which could have been resolved in the 
Disputes Tribunal.

The charges related, among other things, 
to the standard of her advice to the client 
on settlement proposals offered, the likeli-
hood of success and risks in litigation with 
the finance company, and her conduct in 
the resulting case. The District Court Judge 
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hearing the case was “strongly critical” of 
Ms Lagolago’s representation and conduct 
in his decisions on the merits and a later 
costs application. The Judge also said, 
however, he was satisfied that the couple 
and their counsel were acting in good faith.

In [2015] NZLCDT 43, the Tribunal cen-
sured Mrs Lagolago, ordered her to be men-
tored by a senior lawyer for 12 months, to 
pay the New Zealand Law Society $12,000 
costs, to reimburse hearing costs of $16,514 
and to reduce her legal fees to Mr and Mrs 
F by $14,000.

Appeal to High Court

Ms Lagolago appealed the Tribunal’s deci-
sion to the High Court, arguing that the 
Tribunal erred in fact and law in reaching 
its conclusions.

Justice Clifford said the question was 
whether the Tribunal was right to find that, 
on an objective assessment of how the 
public would view the lawyer’s conduct, 
the profession would be brought into dis-
repute. The rarity of a finding of negligence 
in the context of contested litigation was 
noted. The Court found that Ms Lagolago 
was “well aware of the difficulties with 
the substance of the claim Mrs F wished 
to bring”.

He said that given Mrs F’s determination 
to have her day in court, Ms Lagolago went 
to considerable efforts to point that out 
to Mrs F. “She would appear, however, to 

have also been sensitive to Mrs F’s right 
to bring the claim in Court.”

Failure of degree rather than kind

Noting that Ms Lagolago was not an expe-
rienced litigator, Justice Clifford said that 
any failure [on her part] was one of degree 
rather than kind. “I have considerable res-
ervation as to whether or not that failure 
was negligence, calling for a disciplinary 
response.”

Also of relevance, Justice Clifford said, “is 
the need for lawyers to act on a hopeless 
case, providing such a case is not an abuse 
of process. Ms Lagolago was, objectively, 
being asked to undertake something which, 
if it was not a hopeless case absolutely, was 
certainly approaching that position.

“Unless a claim is totally groundless, 
the lawyer has no defensible ground for 
refusing to act. Otherwise the lawyer is 
herself acting as the judge of the case,” he 
said, quoting the Privy Council in Harley v 
McDonald [2002] 1 NZLR 1 that: “the public 
interest requires that the doors of the court 
remain open”.

Neither was the High Court satisfied that 
the alternative charge of unsatisfactory 
conduct had been made out. “I am not 
persuaded that, as the Tribunal appears 
to argue, it is self-evident that Ms Lagolago 
was guilty of unsatisfactory conduct.”

In allowing Ms Lagolago’s appeal, the 
court quashed the censure and costs 
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orders. In relation to the order that Ms 
Lagolago reduce her fee to her clients 
by $14,000, “in the circumstances, I do 
not think it would be appropriate for Ms 
Lagolago to now claim an entitlement to 
pursue her full bill of costs against the Fs,” 
Justice Clifford said.

Auckland barrister 
suspended
Francisc Catalin Deliu was suspended for 
15 months from 1 February 2017.

In three decisions ([2016] NZLCDT 25, 
26 and 27), the New Zealand Lawyers 
and Conveyancers Disciplinary Tribunal 
found Mr Deliu guilty of six charges of 
misconduct, one charge of unprofessional 
conduct, one charge of unsatisfactory 
conduct, and one charge of conduct 
unbecoming a lawyer.

The misconduct charges related to 
a series of allegations Mr Deliu made 
between 2008 and 2010 about two High 
Court Judges.

These six offences involved “excessive, 
disgraceful and baseless attacks on 
Judges made in provocative and intem-
perate language, and for the purposes 
of protecting the practitioner’s own 
interests,” the Tribunal said.

“The accusations included allegations of 
discrimination and racism by the Judges 
towards both counsel and clients, and 
corruption in carrying out their duties.”

The Tribunal said it considered the 
unsupported allegation of judicial cor-
ruption to be “very serious” misconduct.

“The ‘incompetence charges’ arose from 
litigation files where the practitioner acted 
for various parties over 2008 and 2009, 
straddling the 1982 and 2006 Acts,” the 
Tribunal said. “The practitioner was found 
to have engaged in unprofessional conduct 
in relation to the earlier set of matters, 

and the lesser unsatisfactory conduct in 
relation to the later set of matters.”

In relation to actions under the Law 
Practitioners Act 1982, there were five 
examples of incompetent workmanship 
from one case and seven from another, 
over a short time span.

In relation to actions under the Lawyers 
and Conveyancers Act 2006, 21 particu-
lars were alleged over five cases, between 
August 2008 and February 2009. Twenty 
were found proved.

There was a “clear pattern of incompe-
tent actions” over a confined period, the 
Tribunal said.

The charge of conduct unbecoming a 
practitioner arose from Mr Deliu attend-
ing, uninvited, a Complaints Committee 
meeting while acting as counsel for a 
colleague.

Mr Deliu refused to leave when 
requested. He and his client interrupted, 
shouted at and made demands of the com-
mittee to such an extent that they caused 
the meeting to be adjourned.

“While this may not seem particularly 
serious, we do not consider it to be behav-
iour by lawyers that can be tolerated, par-
ticularly in the context of the disciplinary 
process,” the Tribunal said.

The Tribunal said it had “seriously con-
sidered” striking Mr Deliu off. However, 
the required unanimity could not be 
achieved.

“The Tribunal considered that strike off 
was open on the basis of the repetitive, 
persistent and quite outrageous conduct 
in relation to the Judges’ charges. The 
totality of the conduct and the practition-
er’s response to the charges have called 
into question whether he is a fit and 
proper person to practise as a lawyer,” 
it said.

However, the Tribunal said it recog-
nised that Mr Deliu had ability and a firm 
commitment to justice.

“We recognise any time out from his 
practice will be a hardship to those who 
depend on him. He has promised these 
matters will not happen again.

“We consider he deserves a second 
chance, particularly in the circumstances 
when the matters which have brought 
him before this Tribunal are largely his-
torical. We were pleased to see for the first 
time a more reflective approach from the 
practitioner in his penalty submissions, in 
particular his expressions of regret and, 
albeit rather last minute, letters of apology 
for his behaviour.”

As well as suspending Mr Deliu, the 
Tribunal ordered him to pay a $153,500 
contribution to the standards committee 
costs of $165,921 and a $108,500 contri-
bution towards the Tribunal costs of 
$117,426.

Mr Deliu has filed an appeal against the 
Tribunal’s substantive decisions.
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Making mobile call data 
work for you
BY A SATHYENDRAN

LITIGATION

The Opportunity
Evidence is key to any court case 
and having access to a large pool of 
data that can be used as evidence 
is always advantageous.

In 2015, New Zealanders made 
6.63 billion minutes of mobile calls 
and sent 12.1 billion text messages. 
That is, on average, around 1500 
minutes of calling and 2600 texts 
per person. Each of these activities 
has a time, location and sometime 
movement data associated with it 
and all of which could potentially 
be used as evidence.

Overseas, cellphone call data is 
regularly used:
• in domestic violence, murder, 

robbery, drug and rape cases,
• to challenge an accuser’s or sus-

pect’s credibility,
• to corroborate or destroy alibis,
• to track suspects’ movements,
• to prove when and where a 

murder took place, and connect 
the victim to the suspect and 
accomplices.

Cellphone data provides an avenue 
to independently corroborate or 
challenge other crucial evidence.

Overseas Experience
Every year in the United States 
there are over a million requests 
for cellphone records. Here is what 
is possible from instances of cases 
where cellphone location data was 
used successfully:

P r o s e c u t o r s  u s e d  D av i d 
Westerfield’s cellphone records to 
track his movements in the days 
after schoolgirl Danielle van Dam 
disappeared from her San Diego 
home. Within 48 hours, Westerfield 

for 5,803 calls and 11,606 location data points over 
67 days. That allowed them to put him in the area of 
robberies. He was convicted and sentenced to almost 
162 years in prison.

Rebecca Cleland was accused of hiring her two cousins 
to kill her husband. Cellphone records showed 11 calls 
between Cleland and her cousins in the hours leading 
up to the murder, including a final call 10 minutes before 
the shooting. Cellphone records placed her cousin Alvaro 

drove to the desert, the beach and 
back to the neighbourhood where 
he and the van Dam family lived. 
He told police he was in the desert 
scouting for places to take his son 
camping. Westerfield was convicted 
of kidnapping and murdering the 
seven-year-old girl.

Aaron Graham and Eric Jordan 
from Baltimore were convicted 
for six armed robberies in 2010 
and 2011. Investigators used their 
cellphone location data for more 
than seven months of activity to 
link them to the crimes. There were 
no eyewitnesses tying Graham and 
Jordan to several of the robberies, 
so their prosecution hinged on the 
cellphone data.

Law enforcement used records 
from Quartavious Davis’ cellphone 
carrier, to establish where he was 
during a crime spree in Florida in 
2010. Investigators got call records 

Country Retention period

Australia Minimum 2 years.

USA Minimum 1 year. Some operators (AT&T) have data from 2008

UK Minimum 1 year.

New Zealand Operator dependent. 

Table 1: Data retention period in four jurisdictions

In 2015, New 
Zealanders 
made 6.63 
billion 
minutes of 
mobile calls... 
each of these 
activites 
has a time, 
location and 
sometimes 
movement 
data asso-
ciated with 
it and all of 
which could 
potentially 
be used as 
evidence.
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Quezada about a block from the murder scene, despite 
his claim that he was at a restaurant 20 miles away. All 
three were convicted of first-degree murder.

Cellphone call data has been successfully used in the 
United Kingdom as well:

On 22 August 2007, Rhys Jones, was shot dead in 
Croxteth, Liverpool, an innocent victim of a feud 
between two rival gangs. Sean Mercer was convicted of 
murder and six others were convicted of lesser charges. 
Communications data was used to attribute telephones 
to each of the offenders, demonstrate association at 
key times and place individuals at specific locations.

In all these examples cellphone location data was used 
to place suspects in the area of crime and to corroborate 
or challenge other evidence, which led to successful 
prosecution.

Data Retention Requirements
All of this is possible only if you can get access to the 
call data. Data retention requirements vary from country 

to country. (see Table 1)
The UK has a Voluntary Code of Practice on the reten-

tion of communications data since 2003 (updated in 
2007 and 2009). In Australia, the Telecommunications 
(Interception and Access) Amendment (Data Retention) 
Act 2015 made it mandatory for providers to retain data 
for a minimum two-year period.

To our knowledge there are no requirements on the 
telecommunication providers to retain call data in 
New Zealand. How long the data is kept varies, and it 
is determined by the operator’s business practices. Some 
level of detail is kept for a few months, however, the 
detailed data that allowed the type of tracking we saw 
in US may be kept only for days. Therefore, the key is 
to put an order to protect the data while the necessary 
paper work is being done.

A New Zealand example
In this section, modified cellphone data is used to show 
examples of insights that can be gained. The insights 

4 3
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Figure 1

Figure 2

will vary from case to case, however, 
this example should highlight what 
is possible.

Disproving location claim
Person A claims that the incident 
happened at his house and he never 
left the property on the day of the 
incident. We show how this claim 
can be disproved even when the cell 
sites that were involved in the calls 
were from the general area of the 
house. Generally, it is hard to make 
such conclusions when all the cell 
sites involved are from the general 
area, however, in this case detailed 
analysis based measurement data 
show that he was not in the house 
the whole day.

Person A had the following call 
records on the day. (see Table 2)
To establish whether the claim was 
true or not we consider the question 
“whether call events 1-6 can happen 
if the person was in the house?”  To 
answer this at a technical level we 
consider two aspects:
1 What is the probability of cell 

sites in Table 2 serving the house? 
and,

2 What is the probability of hand-
over (where cell sites at the 
beginning and end of the call are 
different) happening if Person A 
was in the house?  

To carry out the analysis we need 
to consider other information that 
is relevant to answering these 
questions: 
• cell site location data (obtained 

from Ministry of Business 
Innovation and Employment 
database) in relation to the house;

• signal strength measurement data 
at the property; and, 

• propagation and statistical 
analysis.  

Figure 1 shows the locations of the 
cell sites that were involved in car-
rying the calls to Person A in relation 
to the house.  

From measurements taken 
around the house we worked out 
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Cell Site Probablility of serving the house

Cell Site 1 5%

Cell Site 2 93.75%

Cell Site 3 1%

Cell Site 4 0.25%

Cell Site 5 0%

Table 3: Probability of serving the house 

the probability of each cell site serving the house. (see 
Table 3)

Conclusions 
1 It is clear that Person A was not in the house when 

Call 3 was carried by Cell Site 5.  
2 The probability of Calls 1 and 2 taking place in the 

house is very low.  One should also consider the like-
lihood of two very low probability events happening 
consecutively, which may lead to the conclusion that 
the person was not in the house during that period.   

3 It is likely that Person A was in the house during calls 
5 and 6, but it does not conclusively prove that Person 
A was in the house.  

Only limited data was available for the calls presented 
in Table 2.  If more details were available, one could gain 
greater insights. For example, conclusively prove that 
Calls 1 and 2 did not take place in the house. 

Direction of movement
Sometimes call records can conclusively prove move-
ment.  For this we look at Call 3. 

For the call to be handed over from Cell Site 1 to Cell 
Site 5 the person had to move to the purple highlighted 
area.  (See Figure 2)

The distance between Cell Site 1 and Cell Site 5 is about 
2km and the call lasted 33 seconds.  From this we can 
make the following conclusions: 
• The person was in the green highlighted area at the 

beginning of the call.

Table 2: Call data of Person A

Call No Time Call Duration
Serving cell 
at start of 

the call

Serving 
cell ID

Serving cell 
at end of 
the call

Serving cell 
ID

1 7:12:47 2 Mins 50 Sec Cell Site 1 2826 Cell Site 3 7124

2 9:07:12 11 Mins 13 Sec Cell Site 1 2827 Cell Site 4 5265

3 10:22:34 33 Sec Cell Site 1 2826 Cell Site 5 2870

4 10:54:24 45 Sec Cell Site 1 2826 Cell Site 1 2826

5 12:10:18 5 Sec Cell Site 2 2276 Cell Site 2 2276

6 12:25:08 6 Sec Cell Site 2 2276 Cell Site 2 2276

• The person was travelling at 
speeds around 100km/h to cover 
such a distance.

• The person was travelling 
southwest. 

This information can be used to 
either corroborate or challenge 
other evidence.  For example, if 
the suspect claimed that he was 
near the green highlighted area and 
travelled north and has an alibi, the 
above information can be used to 
challenge the claim.  

In Summary
• A large poll of cellphone call data 

is available that can be used as 
evidence. 

• Overseas, cellphone call data 
is regularly used in court cases 
and sometimes as the primary 
evidence.  

• Cellphone data can independently 
corroborate or challenge other 
crucial evidence.

• The key to accessing detailed call 
data is to get in early. 

Dr A Sathyendran is an 
independent telecommunication 
specialist with over 20 
years experience in cellular 
technologies, signal propagation 
and regulation. He is experienced 
in providing expert opinion for 
court cases, regulatory reviews 
and international industry 
meetings on matters such as 
mobile call and location analysis. 

If a suspect 
claimed that 
he was near 
the blue 
highlighted 
area and 
travelled 
north, cell 
data can 
be used to 
challenge 
this claim 
and prove 
otherwise.
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In October 2016 legislation was passed to update 
the century-old law underpinning the courts, the first 
major overhaul of this legislation since 1908. It consol-
idates and modernises the structure and language of 
the law, making it easier to access and understand, and 
introduces some future-proofing measures like paving 
the way for greater technology in courts.

During its passage through the House, the Judicature 
Modernisation Bill ran to more than 1000 pages. It now 
takes the form of five new Acts and amendments to 18 
other Acts (see sidebar), with changes that are a mix of 
form and function.

Key changes coming into effect
Changes that took effect on 1 March include the cre-
ation of a single District Court from the 58 individual 
district courts. The new District Court of New Zealand 
is Australasia’s largest single court, hearing more than 
200,000 criminal, family and civil matters every year.

In practice this won’t change how your local court 

LITIGATION

Judicature modernisation 
measures came into force 
on 1 March
BY SHERIDAN  

SMITH

matters will be heard via audio 
visual link rather than in person, 
when the defendant is in custody 
and the technology is available.

From 1 March, parties have 
needed to apply for a determination 
to hold the hearing in person. This 
builds on the more than 1000 court 
events that already take place via 
audio visual link every month.

Other changes, like those set 
out in the Electronic Courts and 
Tribunals Act 2016 enable the 
Ministry of Justice and courts to 
take advantage of future changes 
in communication and information 
technology. This Act governs the use 
of electronic technology in court and 
tribunal proceedings and will come 
into force when an appropriate elec-
tronic platform is available.

Later changes
In a move towards greater consist-
ency across the courts system, the 
fee waiver for filing and hearing fees 
that already exists in all other courts 
will extend to the Employment 
Court later in 2017.

The Interest on Money Claims Act 
2016 introduces a single system for 
the calculation of interest on money 
claims, including a public online 
calculator, and will come into effect 
on 1 January 2018.

For more information, search 
judicature modernisation at www.
justice.govt.nz

Sheridan Smith is the General 
Manager, Operations and Service 
Delivery, Ministry of Justice.

operates. You will still file papers 
at the location hearing the matter, 
although you may notice that the 
local court name no longer appears 
on some District Court documents 
or on the court seal.

The District Court will be able 
to hear higher value civil disputes, 
with a new monetary threshold of 
$350,000 to keep up with inflation 
(up from the $200,000 sum origi-
nally set in 1992). The new minimum 
threshold to transfer civil proceed-
ings to the High Court is $90,000.

In the criminal jurisdiction, reg-
istrars, community magistrates and 
Justices of the Peace will be able to 
amend or withdraw a wider range 
of charges if the parties agree.

The legislation also amends the 
Arbitration Act 1996, with new 

Acts and amendment Acts

There are five new Acts:
• The Senior Courts Act 2016,
• The District Court Act 2016,
• The Judicial Review Procedure Act 2016,
• The Electronic Courts and Tribunals Act 2016,
• The Interest on Money Claims Act 2016  

(comes into force January 2018).
There are amendments to 18 other Acts.

Four Acts are repealed, with many of their pro-
visions carried into the new Acts:
• The Supreme Court Act 2003,
• The District Courts Act 1947,
• The Judicature Act 1908,
• The Judicature Amendment Act 1972.

provisions for a nominated body to 
appoint an arbitrator where parties 
cannot agree to an appointment. 
This was previously dealt with by 
the High Court.

New measures to prevent merit-
less proceedings, like filing multiple 
motions in order to harass some-
one or slow down and prevent a 
matter being resolved also apply 
from 1 March, with a new system 
of graduated civil restraint orders 
across the senior, district, employ-
ment, environment and Māori land 
jurisdictions. The graduated orders 
are designed to give judges greater 
flexibility and help ensure that court 
time is not misused.

Changes to the Courts Remote 
Participation Amendment Act 2016 
take as read that criminal procedural 
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Patience needed 
as courts deal 
with increased 
workload
Dear Editor

Your readers will be aware more than 
most of pressures in the criminal justice 
system. The District Courts have made big 
strides in recent years in applying judicial 
resource more flexibly to meet surging or 
fluctuating demand, both geographically 
and by case type.

However, members of the Bar need 
to be aware that in the area of jury trial 
workload, there is little imminent relief 
from the strain the courts are under. With 
the current emphasis on family violence 
cases and Category 3 judge-alone trials, 
there is little scope to allocate extra judicial 
resource to jury trials.

There was a noticeable surge in case-
load driven by new jury trial cases from 
late 2015, and though this seems to have 
plateaued in recent months, the District 
Courts still have 15% more jury trial cases 
on hand than two years ago. That’s more 
than 2000 active cases.

The good news is that the age of those 
cases is dropping and less than 3% of cases 
are aged over two years. Three quarters of 
active cases are less than a year old. Cases 
are being disposed of more quickly, at the 
rate of about 135 a month.

This is a testament to the hard work 
and commitment of everyone working 
in the courts. But in 2017 we will have to 
dig deeper to maintain the progress made 
in recent years, especially as rising crime 
rates produce ever more work for the 
courts, and at a time new constraints on 

Letters to the Editor

judicial appointments kick in.
I ask your members for patience and 

cooperation in the year ahead as judges 
of the District Court strive to ensure the 
public we serve retain timely access to 
justice.

Judge Jan-Marie Doogue,
Chief District Court Judge.

Trusts and 
property in non 
common law 
countries
Dear Editor

On 16 February 2017 there was an NZLS 
CLE seminar entitled Trusts for Company 
and Commercial Lawyers. And late last 
year the Auckland District Law Society 
Incorporated announced (ADLSI LawNews, 
25 November) that it has established a 
new Trust Law Committee. In light of the 
proposed new Trustee Act, that seems an 
appropriate step. Nevertheless, one won-
ders whether there is need for a continuing 
(as opposed to a temporary) committee 

with as many as 22 members. Important as 
trusts are, is all this not further evidence of 
an excessive focus on the subject over the 
last 20 or so years? If the seminar booklets 
in my firm’s library devoted to the law of 
trusts were to be placed one on top of the 
other, I would not be surprised to see the 
stack reach the ceiling.

Meanwhile, another area of gradually 
increasing importance in New Zealand 
has received little or no attention. If there 
has been a seminar devoted to the subject, 
I must have missed it. I am referring to 
the position of clients domiciled in New 
Zealand who own real or personal property 
located in non-common law countries; 
and to the position of clients resident in 
or citizens of non-common law countries 
who own real or personal property located 
in New Zealand. The problems which arise 
relate not just to the drafting of wills and 
granting of administration; they extend 
also to issues of succession, particularly 
where the foreign jurisdiction adheres to 
legitima portio principles, ie, the absolute 
right of legal heirs to inherit part of an 
estate.

Is it not time this subject was brought 
out of the shadows?

John Phillips, Auckland.

Shortland Chambers is pleased to announce that Julian Long 
has joined as a member. Julian joins us from LeeSalmonLong. 

He practises in civil litigation with a focus on commercial disputes.

We wish Julian well in his career at the bar.

 

Julian Long

www.shortlandchambers.co.nz
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Think football, and you will 
imagine the likes of Lionel Messi, 
Carlos Tevez and Cristiano Ronaldo 
being feted by fans and the media, 
with oodles of money in the bank 
to live lavish lives – for the rest of 
their days.

Argentinean striker Tevez, for 
example, is said to be paid $NZ1.1 
million a week by his Chinese club 
Shanghai Shenhua.

It would be easy, therefore, to 
imagine that the contracts offered 
to stars – not just in football but 
several other sports – are dripping 
with incentives and favourable 
clauses, and virtually written by 
the sportspeople themselves.

But a Wellington lawyer dealing 
in employment law in sport says the 
reality is very different for the vast 
majority of sports men and women 
whose contracts often contain oner-
ous restrictions that wouldn’t apply 
to the majority of workers.

They also deal with issues above 
and beyond those of normal employ-
ment ones, such as off-field indis-
cretions and global tournaments.

Complicated
This is often when matters 
become complicated, says Andrew 
Scott-Howman of Port Nicholson 
Chambers, who in January was 
appointed as a member of FIFA’s 
Players’ Status Committee.

He points to the contract sit-
uation of a National Provincial 
Championship rugby player 
in comparison to that of a 
non-sportsperson.

“There is a large amount of over-
lap in the player’s contract with the 

Reality check for the 
majority of sport stars
BY CRAIG  

STEPHEN

one for someone who works in a steel mill. Players need 
to know things like hours of work, the expectations 
on them, training, code of conduct, how many days of 
holiday and sick pay they’ll receive, what if their mother 
dies; all of those issues are the same as for those for the 
steel worker, no different.

“But then there are areas that make the rugby environ-
ment different. For example, medical insurance, which 
is key in sport, and medical coverage. So, if the player 
breaks a leg while playing in Invercargill where does he 
or she get treatment, how will they get home?

“There’s also relocation costs and accommodation 
when they transfer to another team or franchise. So, 
those are issues that, if you work in a steel mill, the 
worker doesn’t need to deal with, or at least not worry 
about quite as much.”

Money to be made
Mr Scott-Howman works largely in the football arena, 
including with the All Whites and the Football Ferns. 
While there is only one professional team in New 
Zealand, there is money to be made.

“This is not just a group of employees, it’s a group of 
key employees. The All Whites are capable of qualify-
ing for tournaments that can bring the employer (NZ 
Football) about $15-18 million in prize money.”

National teams meet occasionally each year, and Mr 
Scott-Howman says there is a tremendous cost involved 
in just getting the team together with the squad scattered 
around the world.

“There is then an expectation that this squad, which 
has just met after months apart, will play their best as 
a team. It’s a very unusual employment situation and 
one with high stakes, because if they play well they 
bring in an enormous return in revenue, but if they 
don’t then they bring in nothing and there is a big cost 
to the organisation.”

There are, he says, issues for international players 
around doping, suspensions and clubs releasing players.

“Let’s take a top New Zealand player who is pushing for 
a regular spot with an English club. His manager might 
say, ‘I have to let you go to play in Tahiti and the Solomon 
Islands’, which let’s face it are terribly unimportant games 
in the scheme of life. But the club manager could say ‘if 
you do go I am not going to pick you for Saturday week’s 

game as I’m not convinced you’re 
going to be in the right condition 
when you return’.

“like blackmail”
“That sort of thing is like blackmail 
and if that player doesn’t go he is 
in breach of his obligation to the 
All Whites and under the FIFA 
regulations the club is obliged to 
let him go. On the other hand, if he 
does go then he won’t play for his 
club. That’s the kind of issues that 
regularly come about, and if a player 
is on the verge of the team he has 
to make a choice.

“Should those teams qualify for 
the Confederations Cup, as the All 
Whites have for this year’s event in 
Russia, and the World Cup which 
the Football Ferns and the New 
Zealand age group teams tend to do, 
the players are bound by a contract 
that could clash with the one that 
pays their substantial wage by their 
club.

“Take a top British team, where 
the shirt sponsor is Umbro, there 
will be an agreement whereby the 
player wears Umbro gear on and off 
the pitch. So if that player is walking 
down the street after training they 
have to have an Umbro logo on their 
shirt.

“But if that player is with the All 
Whites, who are sponsored by Nike, 
their uniforms have to be worn at 
all times.

“When the player meets their 
partner for a coffee, if they wear a 
shirt with an Umbro logo as they 
go to the café, Nike could get very 
upset and say ‘you aren’t allowed 
to promote this organisation during 
this period, you are an employee of 
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“But also the players aren’t arrogant, 
they realise that they are in a very spe-
cial environment. Bear in mind that that 
environment will, for most of them, last 
no more than three years so the income 
they earn is very precious. And, regrettably, 
worldwide, the statistics show that 60% of 
sportspeople will be broke three years after 
their give up their sport. So any contracts 
need to be as best they can.”

Exception
Mr Scott-Howman says, in football in 
particular, contracts and pay are good for 
New Zealanders — but this is an exception.

“Around the world not all countries are 
as strong or as protective of the rights of 
employees.”

He says bullying, harsh disciplinary 
measures and low pay are common in 
some parts of the world. Often, a tactic is 
used to isolate players who are not toeing 
the party line by forcing them to train on 
their own.

Recent research by FIFPRO, the global 
union for footballers, involved 14,000 
players in 87 different leagues, analysing 
salaries, contract renewals and transfers.

 
More than 45% surveyed earn less than 
$US1000 a month while just 2% of players 
receive US$720,000 or more per annum in 
take-home pay.

Nevertheless, Andrew Scott-Howman 
feels there are few disputes that can’t be 
worked out.

“In most cases the issues are not inca-
pable of being worked through, they can 
be addressed in the same way I deal with 
employment issues that I deal with for 
employees on a day-to-day basis. We have 
relied on mediation dozens of times, either 
with individual or team issues to get to a 
solution.

“In 2003, there was a major problem 
with the All Blacks being required to 
sign the agreement to go to the World 
Cup and we convened a mediation with 
50 to 60 people there, in person and on 
the phone, and it was very successful 
in resolving it.”

New Zealand Football and must wear Nike 
gear’. Equally, Umbro could get very upset 
that Nike is being promoted.

“That kind of issue is so important at 
an international level in both rugby and 
football and usually comes up at every 
World Cup. There was the mouthguard 
issue at the 2007 Rugby World Cup when 
a manufacturer put its logo on the guards 
which was in breach of tournament regu-
lations on sponsorship.”

Fines magnified
Furthermore, Andrew Scott-Howman says, 
the fines that, say, an All Black would cop 
for misbehaviour while tied to the New 
Zealand Rugby Union, will be magnified 
significantly, up to 20 times more in certain 
cases, at the Rugby World Cup, which is 
run by World Rugby, formerly known as 
the IRB.

There is an obvious question, one that 
most readers may also be pondering: that 
if a sportsperson is highly paid, adored by 
fans, has hotels and travel paid for them 
and is winning medals and trophies, then 
anything else is incremental and they 
should just suck it up.

Mr Scott-Howman says he’s heard that 
viewpoint dozens if not hundreds of times 
and it just doesn’t stick.

He says many fans think a professional 
sportsperson should be punished with a 
pay cut if their team isn’t winning, or if 
they aren’t performing as well as expected. 
But this is a contradiction with the gen-
eral view of pay because if an “ordinary” 
employee in New Zealand had to take a 
pay cut of 5% as a punishment for poor 
performance the worker, and most New 
Zealanders, would be aghast.

“Under New Zealand law, an employ-
ment agreement specifies the pay that 
you will receive as an employee. That is 
a certain, and constant, obligation — so 
your boss can’t come to you and demand 
that you receive less than what you had 
agreed because, for example, the business 
didn’t make as much money as it forecast 
last month, or because you haven’t been 
performing well lately.

▲ Andrew Scott-Howman

▼ Carlos Tevez  FIFA

4 9

L AW TA L K  9 0 4  ·  M A R C H  2 0 1 7



M E D I AT I O N

Too few people know when to 
close the deal they are negotiating, 
particularly when trying to resolve 
a dispute. However, the same com-
ments can be made for commercial 
negotiations.

The issue is that negotiators often 
do not know how to correctly value 
what is on offer. So this article might 
better be called: How do you value 
what is on the table?

The answer lies in correctly iden-
tifying and then valuing your alter-
natives. Any negotiation has one or 
more alternatives. Your alternatives 
are the unilateral actions that you 
or your client can take away from 
the negotiating table that do not 
involve any participation from any 
other party.

The classic alternative to the 
mediation of a dispute is litigation 
or some other form of third-party 
determination. A party can always 
unilaterally elect to litigate. In the 
commercial context a unilateral 
alternative would be to walk away 

How to value what is 
on offer

MEDIATION

BY PAUL  
SILLS

from the deal. In peace negotiations, 
one side can always unilaterally 
elect to continue fighting.

All of these alternatives have 
advantages and disadvantages and, 
more importantly, they effectively 
have a price. Understanding in clear 
terms the value of your alternatives 
enables you to know when what 
is offered in negotiation is within 
the zone of acceptance. That is, the 
moment that an offer on the table 
improves your position by even a 
dollar compared to your best alter-
native, then you are in a position 
to close the deal. Continuing to 
negotiate beyond that point may 
improve on that position, but may 
also put it at risk.

Parties will often react emotion-
ally to what is going on in negoti-
ations. As a result, they may fail to 
correctly identify the value that is 
being offered, and whether that offer 
is acceptable or unacceptable when 
compared to their alternatives. For 
example, parties in disputes will 
evaluate offers they receive against 

APPLY NOW FOR AN INTERNATIONALLY RECOGNISED QUALIFICATION 
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their idea of a perfect world (if they 
are the plaintiff – getting 100 cents in 
the dollar; if they are the defendant 
— not paying a cent).

Those comparisons are unreal-
istic. If the parties are in dispute 
and in mediation, then the starting 
point is invariably that they are no 
longer dealing with a perfect world 
scenario. Holding on to that pipe 
dream will only cause trouble when 
negotiating.

Parties walk away from nego-
tiations because they perceive a 
lack of value on offer. Often those 
negotiators will, with the passage 
of time, come to realise that what 
was on offer had the potential to 
become an acceptable solution, if 
only they had valued their positions 
correctly. Valuing your alternatives 
is an exercise that must be done 
before you sit down to negotiate.

Paul Sills is an Auckland barrister 
specialising in commercial and 
civil litigation. He is also an 
experienced mediator.

How do 
you value 
what is on 
the table? 
The 
answer 
lies in 
correctly 
identifying 
and then 
valuing 
your alter-
natives. 
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W O M E N  I N  T H E  L AW

At the end of 2015, the New Zealand 
Law Society established a national 
Women’s Advisory Panel to help it develop 
practical national initiatives to improve the 
retention and advancement of women in 
the legal profession.

The work of the Panel is designed to 
complement the work being done by 
Law Society branches and regional/local 
women’s groups.

Current main areas of focus
The Panel’s focus has been on how the Law 
Society can develop practical tools for use 
by the profession and groups.

Unconscious Bias

The Women’s Advisory Panel recom-
mended that unconscious bias training 
should be embedded at key stages of legal 
careers. Unconscious bias impacts every 
aspect of our lives, including the approach 
we take to, and the decisions we make, in 
the workplace. Studies show people can be 
consciously committed to egalitarianism, 
and deliberately work to behave without 
prejudice, yet still possess hidden prefer-
ences, prejudices and/or stereotypes. The 
consequences of these behaviours have 
far reaching implications in organisations, 
often preventing people from fully lever-
aging the opportunities.

As a result, the Law Society commis-
sioned NZLS CLE Ltd to develop a free 
webinar on unconscious bias that will be 
available to all lawyers. The live webinar 
was held on 28 February 2017 and is avail-
able free on the NZLS CLE Ltd website.

This webinar lays the groundwork to 
understand more about unconscious 
bias and how it is an inevitable human 

WOMEN IN THE LAW

Update on the work of the 
Women’s Advisory Panel
BY FAZLEEN  

ISMAIL

condition. It looks at how biases are 
formed and why they are necessary for 
our survival. The webinar also looks at 
the workforce megatrends and changes 
impacting New Zealand, and why it is 
important that we start to address this 
issue from an organisational perspective. 
The webinar provides practical suggestions 
and recommendations on uncovering 
unconscious bias in the workplace, and 
strategies on how to address these.

This webinar and the accompanying 
course materials are now a compulsory 
part of Stepping Up, the course that all law-
yers wishing to practise on own account 
must complete. The Law Society is also 
exploring how unconscious bias training 
can be embedded in law degrees.

Diversity and Inclusion Charter

The Panel has considered developments 
overseas and in other professions in rela-
tion to diversity charters, and has recom-
mended developing a meaningful charter 
for the New Zealand legal profession. 
Alongside the charter, practical tools and 
resources are also necessary to enable firms 
and organisations to implement change.

www.montrosechambers.co.nz

LLM (Virginia),  LLB (Hons)FIONA GUY KIDD

 24 yrs experience - over 100 CA & Supreme Court cases

 Criminal, Proceeds of Crime, RMA & regulatory cases

 Criminal appeals at all levels NZ wide

NOW PRACTISING AS A BARRISTER

Coming up

Confidence and assertiveness 
training

We will be exploring developing tools and 
training in these areas.

Equitable briefing

We plan to engage with the in-house 
lawyers’ section (ILANZ), the New Zealand 
Bar Association and other key stakeholders 
to explore how we can work together to 
promote equitable briefing.

Best practice in retaining and 
advancing female lawyers
We plan to engage with key influencers to 
explore potential for sharing best practice 
approaches to retaining and advancing 
female lawyers.

The Panel’s work sits alongside other 
Law Society work on women in law, for 
example, the NZLS CLE women in law 
conferences. We recently published a 
booklet from the second Women in Law 
conference which discusses practical 
approaches for improving gender diversity 
in law firms.
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I N - H O U S E

My roles as in-house counsel 
for government departments in New 
Zealand and the UK have enabled 
me to work on many different 
legislative projects that are hard to 
find outside of in-house government 
roles, and develop a string to my 
bow that I find highly rewarding.

Over the years I have had the 
opportunity to work on legislation 
relating to public health, drinking 
water, flood protection and climate 
change adaptation, public/private 
partnerships, debt recovery, regu-
lation of monopoly providers, public 
adoption of private infrastructure 
and compulsory acquisition, powers 
to compel telcos to provide cus-
tomer information, and corrections/

IN-HOUSE

America provides insights 
to in-house work
BY MICHAEL 

CAMERON

a long process of court-supervised 
reform to bring it into line, which 
was finally concluded in 2007.

Their experience is informative 
for New Zealand, given that our 
extended supervision order leg-
islation (in the Parole Act 2002) 
has been the subject of a number 
of reports from more than one 
attorney-general concluding that 
it is inconsistent with the Bill of 
Rights Act 1990. Washington state 
shows how it is possible to protect 
the public in a rights-consistent 
manner.

The next stage of my project, 
which is made possible by a gener-
ous contribution from the Winston 
Churchill Memorial Trust, will be 
to visit Minnesota and study their 
equivalent legislation. Minnesota’s 
legislative regime has recently been 
ruled unconstitutional, so provides 
a useful contrast. I will be publish-
ing a report later this year with my 
findings and recommendations 
for how New Zealand can reform 
its legislation to improve BORA 
compliance while still protecting 
the public.

Michael Cameron is Lead 
Legislation Solicitor for the 
Department of Corrections. He is 
the recipient of Law Foundation’s 
2016 International Research 
Fellowship, New Zealand’s 
premier legal research award. Mr 
Cameron is taking a break from 
Corrections during 2017 and using 
the fellowship to undertake a 
project on “Realising the Potential 
of Autonomous Vehicles for New 
Zealand”.

justice legislation.
In my current role as an in-house lawyer at the 

Department of Corrections I have had the opportunity 
to lead the development of ground-breaking legislation 
to expand the scope of post-prison restrictions (extended 
supervision orders) and civil detention (public protection 
orders) to persons at risk of committing further violent 
non-sexual offences. Previously, such measures could 
only be taken against persons at risk of committing 
sexual offences. New Zealand — along with New South 
Wales — is the first jurisdiction to take this step.

Award a great platform
Winning the ILANZ-Chapman Tripp Public Sector 
In-house Lawyer of the Year in 2015 and the $5,000 
scholarship package has provided a great platform to 
share this work with other jurisdictions, and opportu-
nities to learn from them.

Firstly, I attended the Fourth International Conference 
on Legislation and Law Reform in November last year 
and spoke about my work on post-prison restrictions. 
My talk was part of a breakout session with Jonathan 
Wroblewski of the US Department of Justice and Harvard 
Law School, who provided a fascinating history of drug 

and alcohol regulation in the US 
over the last 150 years.

The conference was hosted by 
the World Bank in Washington 
DC and sponsored by a number of 
organisations including the Federal 
Bar Association, which generously 
provided funding to cover some of 
my costs. The conference included 
speakers from all over the world, 
and many of the American speakers 
had hastily rejigged their material 
to address the new legislative era 
they believed America was now 
heading into with the election of 
Donald Trump.

Systems for safeguarding
Secondly, I was hosted for a week 
by the Office of the Attorney-General 
for Washington state in Seattle to 
learn from the US about their sys-
tems and legislation for safeguard-
ing the public from people who are 
released from prison but are still 
thought to pose a very high risk. 
This included attendance at court 
hearings and a visit to the McNeil 
Island Special Commitment Centre, 
where over 260 “sexually violent 
predators” (yes, that is the actual 
legal term) are detained. The Centre 
used to be a prison, and has held 
a number of high-profile prisoners 
including Robert Stroud, aka the 
Birdman of Alcatraz, and Charles 
Manson.

I was interested in the state of 
Washington because, in 1990, it was 
the first jurisdiction in the modern 
era to enact this kind of legislation. 
However, it was immediately found 
by the federal courts to be uncon-
stitutional. The state embarked on 

I have had 
the opport-
unity to 
lead the 
develop-
ment of 
ground- 
breaking 
legistlation 
to expand 
the scope of 
post-prison 
restrictions 
and civil 
detention.
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T E C H N O L O G Y

IT security is just like nutritional 
advice: It’s confusing, conflicting and 
what you read in the media, or on 
social media, often lacks science or 
common sense.

Is caffeine good or bad for you? Is 
quinoa really a ‘superfood’ and how do 
you say ‘quinoa’ anyway? How do you 
know that your computer systems 
and confidential client information are 
safe? If you do a bit of Googling you’ll 
find numerous compelling arguments 
supporting convincing, yet conflicting, 
points of view. So how do you make 
sense of it all?

Technology security, like our 
understanding of human nutri-
tion, is a complex, ever-changing 
concept. The security practices that 
we rely on today can become the 
security exploits that are used to 
attack us tomorrow.

To make matters worse, much 
of the tech security advice is 
bogus. Sometimes unintention-
ally, from the well-meaning but 
misinformed, but often intention-
ally, from those trying to sell you 
something, or trying to justify 
their existence.

However, the risks are persistent 
and real. And for any company with 
more than a few employees, tech 
security is not a DIY job.

Law firms are particularly desir-
able targets for bad guys, as they 
can be rich sources of valuable 
information. Most people will 
know about the Mossack Fonseca 
hack that resulted in the Panama 
Papers scandal, but far more law 
firms are compromised every year. 
And you won’t hear about many of 
these events in the media.

We’ve consulted with many 

An appetite for strong 
IT security
BY DAMIAN 

FUNNELL

TECHNOLOGY

customers on security over the years and it’s frightening 
how woefully unprepared most companies are for the 
myriad security risks they’re faced with, especially big 
companies, where the illusion of security often causes 
them to ignore the obvious.

"Ethical Hacking"
For a few fun examples, let’s look at some of the ‘ethical 
hacking’ tricks that we’ve used to test the security of 
customer IT systems (customers pay for, and authorise, 
these ‘hacks’ to test their security):
• Waving a bus card at a security guard and giving them 

a false name, including a false name of our company, 
to gain entry to a secure data centre. We managed to 
walk out with the server we were paid to hack. The 
security guard even fetched us a trolley.

• Walking into a bank and connecting to its internal 
network by plugging a laptop into one of their net-
work-attached IP phones. They thoughtfully placed 
the phone in a user waiting area. How considerate.

• Tricking a Chief Information Officer (CIO) and his 
personal assistant into disclosing the CIO’s network 
passwords by ringing them and pretending to be from 
their helpdesk. A CIO should really know better, but 
you’d be appalled at how often this trick works.

The most insecure bit of a computer system is the 
warm fleshy bit between the keyboard and the chair. 
Unfortunately, humans are both gullible and compelled 
to comply with social norms. So we often do things that, 
on reflection, aren’t too smart.

Our biggest weakness is that we don’t want to appear 
stupid, so we’ll often go along with whatever the ruse 
is even if our inner voice is telling us that something’s 
not right.

The media loves to portray hackers as super-nerds with 
advanced technology at their disposal. The reality is a 
lot less sexy and almost all successful security attacks 
rely on plain old laziness (eg, someone hasn’t updated a 
system to patch a security flaw) or our natural gullibility.

Some examples:
• Mossack Fonesca was hacked because its IT security 

was laughably bad. They hadn’t updated key software 
components in years, allowing hackers to stroll in the 
back door and steal all of their emails undetected.

• The US election was swayed – some say convinc-
ingly – because Hillary Clinton’s campaign chair was 

tricked with one of those spammy 
‘Click here to change your Gmail 
password’ emails. They hacked his 
Gmail account and Clinton may 
have lost as a result. Let that sink 
in for a moment.

• In 2014 the details of millions 
of customers, including over 
50 million credit card numbers, 
were stolen from hardware 
megastore Home Depot in the 
US. The hackers spread mal-
ware, which is similar to a virus, 
on to Home Depot’s hopelessly 
obsolete point of sale terminals. 
It sat there for months, or even 
years, without the retail giant 
noticing.

Enstusting IT
Most firms have someone they 
entrust with their IT security —
Mossack Fonseca did — and most 
of us would not dare to ask pointed 
questions of that person or group 
for fear of looking foolish.

But ask questions we must. You 
have to understand, and be com-
fortable with, your firm’s security 
posture before something goes 
wrong. You can’t simply entrust 
this to someone else, even if they 
do work for you. Just try explaining 
to your clients that you ‘thought’ 
you were safe if their information 
is compromised.

In the next column I’ll offer up 
some practical, common sense 
advice to help you take control of 
your IT security.

Damian Funnell is a technologist 
and founder of Choice 
Technology (an IT services 
company) and PanaceaHQ .com 
(a cloud software company).
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Practising marine law is not for the faint-hearted 
or those that wish to spend their day stuck behind an 
office desk.

In this area of law, that desk is more like a dinghy 
constantly moving, in sync with the ebb and flow of 
the sea.

The small team of lawyers at Oceanlaw New Zealand in 
Nelson on any given day could be aboard a fishing vessel 
inspecting or searching for evidence to be presented in 
court. They could be acting for a client who speaks little 
English and have to arrange an interpreter.

If, late on a Friday night, a fishing vessel goes up in 
flames, it will most likely be Oceanlaw who takes the call.

There are also major legal demands involved with 
the quota management system which manages New 
Zealand’s fish stocks and the associated Treaty of 
Waitangi issues.

Māori own around half of the quota and are major 
players in the fishing industry such as their half own-
ership of Sealord by Aotearoa Fisheries.

More to marine law than fish
Oceanlaw’s practice areas include aquaculture, animal 
products, biosecurity, coastal resource management, 
environmental, fisheries, international export and trade, 
Māori fisheries and aquaculture and marine pollution.

As practice founder and partner, Mike Sullivan notes, 
the practice is about so much more than a piece of fish.

Mr Sullivan was admitted in 1984, a year after the 
introduction of the Fisheries Act 1983.

Long before Oceanlaw was set up in 1998, he practised 
as a Crown Prosecutor in Invercargill, and had similar 
roles in Gisborne and Whangarei. A large chunk of that 
work involved fisheries so it was natural that Mr Sullivan 
would head towards specialising in the wider field of 
marine law.

And when the Quota Management System was intro-
duced to the Fisheries Act in 1986, it sealed his interest 
in salty law.

“I realised that, with the introduction of property 
rights into fisheries, a whole new and vast area of law 
had opened up because wherever you have property 
rights and money, you’ll inevitably have issues,” he says.

PATHWAYS IN THE LAW

Oceanlaw  
New Zealand
BY NICK 

BUTCHER

It was at that point Mr Sullivan moved to Nelson to 
be a solicitor for the then Ministry of Agriculture and 
Fisheries.

“I was the first person in New Zealand to be authorised 
as a Government solicitor to appear in prosecutions. I 
had to get a specific exemption from the Solicitor-General 
to be able to do this,” he says.

Mr Sullivan soon discovered how complicated and 
difficult this area of law was but stayed with the ministry 
until 1997.

“A lot of people look at it and say, it’s all about fish. It’s 
got very little to do with fish. When you are practising 
in this area of law you tend to run up against all aspects 
of law. You’re running up against criminal law, public 
law, contract law, equity law, commercial law … the 
whole range because it involves quite significant battles 
and competing public and private sector interests,” says 
Mr Sullivan, who also holds a Masters in International 
Law of the Sea.

A lot of the work Oceanlaw does is crisis based. They 
need the right information now and people with the 
right skills and knowledge to find that material.
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Much of the work Oceanlaw does 
is outside of Nelson, in the main cen-
tres such as Auckland, Wellington 
and Christchurch, smaller fishing 
centres like Napier and Timaru, 
and sometimes overseas, drafting 
legislation for various countries.

Experience needed 
before jumping into the 
marine law ship
“We get a lot applications for work 
from relatively junior lawyers, 
straight out of university. The prob-
lem is that, to be of use to us, they 
actually need to have quite a few 
kilometres under their belt in terms 
of the general practise of law before 
they’re of use to us in the specialist 
practice of law.

“Get a good grounding in 
the basics, contract, criminal, 

documents and record keeping, not about who saw 
what at the wharf when fish was being unloaded.

“It’s a classic fraud case. We’ll be working from 8 
o’clock in the morning until dinner, and then prepar-
ing for the next day in court until midnight. We would 
have done months of planning but it’s a bit like that 
military saying, no planning survives first contact with 
the enemy. Well, no amount of planning survives first 
contact with the prosecution,” he says.

“I thrive on the cut and thrust of the court room. 
Love it, eat it. I could continuously bank it until the day 
I die. It’s a rush, an adrenalin-driven process, a battle. 
You either like litigation or you don’t. I’m not the only 
one. The idea that everything in court finishes at five 
o’clock is nonsense.”

Family ties
Hamish Fletcher is also a partner at Oceanlaw. He’s been 
practising law since 1989 and in August last year he 
entered the partnership.

His grandfather and his father were both lawyers, 
his sister is also a lawyer and the line continues with 

commercial and so forth and then 
come and see us. You’ve got to 
understand how things work in 
the real world before specialising,” 
he says.

The demands are extreme and Mr 
Sullivan says a ‘general practitioner’ 
style law firm could not swallow the 
intensity of marine law.

“We have a fisheries case 
coming up in the District Court in 
Wellington, beginning in May that is 
set down for 16 weeks,” Mr Sullivan 
says.

It’s a fraud based case involving 
prosecution by the Ministry for 
Primary Industries and a fishing 
company who are being accused 
of misreporting their catch.

Oceanlaw is representing the 
defendants and while it is about 
fish, most of the case is about 

▲ From left to right: Mike Sullivan, Justine Inns, Karyn van Wijngaarden, and Hamish Fletcher.
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Hamish’s son Jack, also a young law graduate finishing 
Professionals.

The Oceanlaw office is based in the commercial 
Hamish.Fletcher Lawyers building in the heart of Nelson’s 
central business district, Trafalgar Street. He still owns 
his law firm, splitting his time equally between the two 
practices.

For about 20 years he has also practised fisheries and 
maritime law within his business but that portion of 
work has now become part of the Oceanlaw practice.

“Mike and I started working together in 1997 for three 
years before going our own way and it took a further 16 
years before we became partners,” he says.

New Zealand has the fifth largest exclusive economic 
zone in the world. It manages four million square kilo-
metres of ocean, so in a sense it’s an ocean territory 
‘super power.’ The fishing industry earns $1.71 billion 
in seafood exports each year.

Every day is different
While 16-hour days litigating in 16-week court cases 
may not sound like fun, Mr Fletcher says that is also at 
the extreme end of what they do.

“I had a call with instructions to represent a client 
who took a waka across a sand bar which capsized, but 
tomorrow it could be a large fishing boat that’s caught 
fire and acting for New Zealand’s largest fishing insurer.

“For a young lawyer, going forward into this area of 
law, a great advantage would be having the ability to 
speak Te Reo Māori. Iwi are major players both at a 
national and regional level in the fishing industry,” he 
says.

It’s not uncommon for Mr Fletcher to represent foreign 
fishing vessel owners from Korea or Japan who’ve been 
charged with fishing offences.

“I’ve had to get interpreters from time to time but 
mostly the company’s managers speak good English. 
Other recent cases relate to Indonesian crews claiming 
they’ve not been sufficiently paid by their employer. 
Most of these cases are resolved through a mutual 
settlement,” he says.

He says in some cases he could be in a room with 
Ministry for Primary Industries officials, foreign fish-
ermen and interpreters and it can be a challenge to get 
the facts. “You’ve got to be meticulous and strategically 
savvy.”

Separate, but together
One of the advantages of having Hamish.Fletcher Lawyers 
in the same building is that if they’re swamped at 
Oceanlaw, other resources can be called on.

“That practice has a lot of fisheries and maritime talent 
in the litigation team and at times up to two of our 
lawyers can be seconded to Oceanlaw depending on 
demand. We can cherry pick when we need to and it’s 
right on site. Our clients are aware of this. It’s all part 
of our terms of disclosure,” Mr Fletcher says.

He says conflict of interest isn’t a problem because 
Hamish.Fletcher Lawyers doesn’t work on any fisheries 
and maritime legal work unless it has been temporarily 

employed by Oceanlaw.
“Obviously we don’t want Oceanlaw acting for one 

fishing company while Hamish.Fletcher Lawyers is acting 
for the opposition in a dispute,” he says.

A degree in Te Reo
Justine Inns is also a partner at Oceanlaw and has been 
with the firm for about 12 years. She was admitted in 
1993.

Ms Inns, who isn’t Māori, also has a degree in Te Reo 
which has proven to be a handy tool in her legal kit.

“I’d not have been as comfortable working in many of 
the areas I have if I didn’t have the Te Reo knowledge. 
I can understand Te Reo better than I can speak it. I 
may not be able to follow a debate on a marae word for 
word but it’s an immeasurable advantage as opposed 
to someone sitting there bemused as to what is going 
on and being said,” she says.

Ms Inns says it’s about respect, and helps build solid 
relationships.

One of the early highlights of her career was working 
with the Ngāi Tahu team on the iwi’s $170 million Treaty 
of Waitangi claim settlement.

These days her work focus is on fishing industry issues 
and Māori commercial enterprises.

An ongoing case she is involved in relates to a Marine 
farm aquaculture (mussels) application where iwi are 
entitled to 20% of the new space being created in 
Marlborough. Ms Inns is working with Te Ohu Kaimoana 
– the Māori Fisheries Trust, which is representing the 
interests of iwi.

“Effectively, the iwi and other applicants will all be 
farming in the same water space so we have to ensure 
arrangements are in place so this can happen smoothly,” 
she says.

There’s also a sea mining application in the Taranaki 
Bight where Ms Inns is representing iwi who oppose the 
plan. That application was declined by the Environmental 
Protection Authority but the applicant has reapplied.

There’s also a proposal to move existing salmon farms 
in Marlborough Sounds to a new site, so the legal menu 
is varied, involves iwi and speaking and understanding 
Te Reo is an advantage.

“I think for new lawyers some policy experience 
would help if you’re wanting to work in this area. 
That’s what I did. I do think young Māori lawyers 
who know their iwi and have good knowledge of 
these issues would have less difficulty stepping into 
these fields,” she says.

She also warns not to be a fair-weather friend.
“Don’t be a fly by night practitioner. If you’re commit-

ting to work with iwi then stick with it because people 
can smell a fake a mile off. Form relationships and be 
genuine,” she says.

So, as Hamish Fletcher alluded to, Te Reo would be a 
solid advantage for a new lawyer but even with a law 
degree, gaining a job at Oceanlaw won’t be easy.

Associate Karyn van Wijngaarden has been with the 
firm for five years and had to persevere to get her job. 
She was admitted in 2008.
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Maritime law was always 
the career plan
The marine theme runs like a river 
through the family bloodline for 
Miss van Wijngaarden.

“My father is a master mariner. All 
I’ve ever wanted to do with my law 
degree was marine law. I applied 
for a job at Oceanlaw when I first 
graduated and didn’t get it so I took 
a job in a general practice firm. I 
actually worked on the Cook Strait 
ferries when I was a student, just 
making coffee. I’m a boating person, 
always have been,” she says.

Ironically, she never intended to 
deal with fish as it was the boats 
that appealed the most.

“It was the small firm culture 
that appealed to me too. I never 
wanted to be in a city firm with 200 
people. I wanted the team focus. I 
enjoy being with people and this 
is the job that lets me do that. My 
first week here I was sent down to 
the dry dock in Lyttelton to clamber 
around a ship relevant to a case and 
that was after being strictly in an 
office job where occasionally I met 
the clients,” she says.

Miss van Wijngaarden says 
there are a lot of so-called ‘rough 
diamonds’ in the fishing industry 
but those characters are part of the 
unique practice she is involved in.

One of the advantages of 
Oceanlaw being based in Nelson, the 
largest fishing port in Australasia, 
as opposed to a bustling city such 
as Wellington or Auckland, is that 
all of the lawyers are able to escape 
the hectic pace of work and enjoy 
recreational activities.

Work/life balance is highly 
important at Oceanlaw, in fact it’s 
encouraged.

“If I’m all finished by half past 
three in the afternoon and want to 
go sailing, I can,” she says.

Another team member at 
Oceanlaw (not in the photo) is solic-
itor Hayley Campbell who joined 
the firm in 2007 and specialises in 
aquaculture and Māori fisheries. 
Former Hamish.Fletcher partner 
and Ministry of Fisheries solicitor, 
Kim Proctor-Western also joined 
the team in late 2016 as the firm 
prepared for a busy 2017.
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Locals prefer to describe Invercargill as the 
gateway to some of the South Island’s best tourist 
attractions, rather than the more colourful, perhaps 
unfavourable, descriptions given to it over the years.

The pace of life and comradery in the southern city of 
about 52,000 inhabitants is another attraction for locals. 
Rex Chapman has worked as a lawyer in Invercargill 
for 36 years, most of those at Cruickshank Pryde where 

FOCUS ON

Focus On…

Invercargill
BY KATE 

GEENTY

he is now a partner. He enjoys the stability of working 
in the law in Invercargill. “During the 30 years I have 
been at Cruickshank Pryde, only one partner has left the 
partnership, and that was because he was appointed 
a judge.”

Mr Chapman says that, apart from technology, not 
much else has changed in the legal profession over 
the past three decades. “That’s one of the nice things 
about Invercargill. The pace of change is quite gradual.” 
One thing that has altered over the years is the region’s 
client-base. “From about the 1990s onwards there was 
a change here, from sheep and beef farms to dairying, 
which introduced a new type of client requiring a dif-
ferent range of legal services.”

Fergus More has also enjoyed a stable career in 
Invercargill since moving there more than 30 years ago. 
He joined Scholefield Cockroft Lloyd, where he is now 
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a partner, in 1981. “There’s good bonhomie and there 
isn’t really a reason to shift,” he says. That bonhomie 
also extends to Invercargill’s broader legal community, 
Mr More says. “We’re all working professionally and 
advocating strongly for our clients, but we leave that 
in the courtroom. We all link in really well.”

He believes the professional respect and cordiality in 
the legal fraternity helps mitigate some of the stresses 
that lawyers might feel in bigger centres. “It’s not dog eat 
dog here, so you don’t feel the need for a break from the 
practice of law as you might further north if you’ve had 
a hell of a day dealing with a particular lawyer or client.”

Toni Green, a partner at Invercargill’s oldest law firm 
AWS and the President of the Southland branch of the 
New Zealand Law Society, says everybody knows every-
body in the city’s legal community. “It’s good in terms 
of being able to pick up the phone and sort things out.”

Luring fresh talent
Ms Green says it can be difficult to attract staff to 
Invercargill. “There’s a stigma with the weather, and 
it’s a small city — but I think if they’re prepared to 
come here and nut it out, once they get to the point of 
having young children it’s much easier to juggle work 
and family in a smaller centre than in a big city.”

Mr Chapman says recruiting tends to go in cycles. 
“At some times it has been more difficult because of 
the lure of bigger centres, but we’re finding now that 
people are being attracted to Southland because it offers 
a very good lifestyle. It is close to the Queenstown Lakes 
District and Fiordland, and has a much lower cost of 
living, especially housing.” In fact, Invercargill’s median 
house price is just $235,000 according to data from the 
Real Estate Institute of New Zealand, compared to a 
national median of $516,000.

It’s not just housing that’s cheaper. “One of the rea-
sons I came back here was I found Wellington a very 
expensive place to live,” says Emma Stanley, a local 
who moved home in 2012 after working in the capital 
for several years. “You don’t pay $5 an hour to park in 
town. Even going to the gym is just $10 to $12 a week. 
It’s just a much more affordable lifestyle.”

Family was another pull when it came to deciding to 
move back to Invercargill, Ms Stanley says. “I grew up 
in Invercargill and took the opportunity to return and 
be closer to family.”

It’s that lure of family or partners that is one of 
Invercargill’s biggest drawcards when it comes to 
attracting new lawyers, says Ms Green. “We do find 
it hard to get staff here, but often we try to get them 
through some kind of local connection, whether it be 
family, or they’ve been to school here, or they’ve got a 
partner here.”

Family also influenced Fergus More’s move to 
Invercargill from Dunedin some 36 years ago, albeit 
for different reasons. “I’m actually one of a number of 
lawyers in my family and at the time I was admitted 
to the bar I felt there was a bit of overcrowding in 
Dunedin, with two elder brothers and a father working 
there. An opportunity presented itself for me to come 
to Invercargill and try law there, and that was in 1981.”

Sometimes, family plays no role in the decision-mak-
ing process and the prospect of a decent job is lure 
enough. Charlotte White made the move to Invercargill 
after law school, to take up a solicitor role at French 
Burt in 2015. “It was a good job. I got the interview and 
figured I’d see what it was like. I liked the place and the 
people and decided to take the job.”

Ms White is the youngest lawyer at French Burt 
and says she finds the environment really supportive. 
“Especially when I first started. Everyone made sure 
if I needed help with anything, or had any questions 
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they were happy to answer them. 
They gave me lots of chances to get 
different experiences.

“When I first started I spent a 
couple of weeks following people 
around and watching what they 
were doing. But I was quite lucky in 
that I was thrown into it, obviously 
with support and supervision, but 
I was seeing clients quite early on 
which was nice because it felt like 
I was doing something.”

Junior lawyers tend to get good, 
broad experience from early on in 
their careers in Invercargill says 
Toni Green. “I think that solicitors 
starting off in a firm in Invercargill 
get exposure to clients a lot earlier 
than they might in the bigger firms, 
and often get a lot wider range of 
work.”

Starting up and 
branching out
Smaller centres can sometimes 
present big opportunities. After 
moving back to Invercargill to 
work at a local firm, Emma Stanley 
decided to take the leap to open 
her own firm in 2014. She thinks, 
in some respects, going on her 
own was probably easier to do in 
her home town rather than a bigger 
centre.

“You’ve still got to work as hard to 
build up your client base, but I think 
your overheads are lower and that 
certainly does help. I’ve got an office 
on the main street of Invercargill 
and I don’t think I could do that in 
Auckland or Wellington.”

Location doesn’t need to limit 
your client-base, Ms Stanley says. 
“I have clients that I acted for in 
Wellington who I still act for here. 
Likewise, we have clients who 
we’ve acted for down here who 
have moved out of Invercargill and 
we continue to act for them.”

Ms Stanley has ventured into the 
technology sphere, developing an 
app called Easy Law to help first-
time homebuyers navigate the ins 
and outs of buying property. “I 
really wanted to have a product out 
there for first-time buyers because 
I found they were getting so much 

Invercargill
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W E AT H E R
Invercargill has 1600 average 
annual sunshine hours, and 
1100mm of average annual 
rainfall.

I N C O M E
Median income (for people aged 
15 years and over) is $27,400, 
compared to a national median 
of $28,500. 

L O C A L E C O N O M Y
The top five industries in 
Invercargill are health care and 
social assistance, manufacturing, 
retail trade, education and train-
ing, and construction according 
to Statistics New Zealand.

T H E  G R I N N I N G  FA C E 
O F  I N V E R C A R G I L L
Tim Shadbolt was first elected 
mayor of Invercargill in 1993, a 
position he lost in 1995. He was 
re-elected to the mayoralty in 
1998 and has held the position 
ever since.

T H E  W O R L D ' S  
FA S T E S T I N D I A N
Invercargill was home to Burt 
Munro, a legendary motor-
bike racer who set a world 
speed record for the under 
1000cc motorcycle class at 
the Bonneville Salt Flats in Utah 
in 1967, riding an Indian Scout 
motorbike. The record still stands.
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misinformation, whether that was from Google, or from 
family and friends.”

She says the advantage of working on a new product 
in a small town is working with people you know. “I 
think that’s one of the advantages of being in a small 
town, when you do get people on board to work on 
exciting things they really feel invested in it and are 
willing to go the extra mile for you.”

Home for lunch
A commute of more than 10 to 15 minutes is a rare thing 
in Invercargill. “Some of us walk to work, go home for 
lunch, finish the day at a respectable hour and enjoy 
family life,” says Mr More.

Without having to carve extra hours from your week 
simply getting to and from work, there is more time to 
enjoy your downtime. The deep south city is within 
an easy drive of some of the country’s most popular 
tourist destinations, making weekend getaways an 
easy proposition. “It’s a place where you can enjoy the 
practice of law but you have huge opportunities to enjoy 
life outside of law,” he says.

“You can balance your practice of law with your other 
interests. Unless there’s a particular trial that you have 
to commit yourself to over the weekend, you can head 
away to Central Otago.”

▲ Invercargill Water Tower
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Each month we will celebrate an initiative by New Zealand 
lawyers to use their legal expertise to benefit the community. To 
begin, we asked Anita Killeen, who is Chair and founder, about 
the SPCA Auckland Pro Bono Panel of Prosecutors.

How did you come to establish the Panel?
I have always been an animal lover. My husband and I have a 
Christmas tradition of going to the SPCA Village in Mangere and 
giving a financial donation. One Christmas I said to my husband 
that, given I was working as a prosecutor at the time, and part 
of the business of the SPCA is law enforcement and prosecution, 
perhaps I could be making a more substantial contribution to the 
SPCA and to New Zealand’s animals.

In the New Year, I met the Chairman and the Board of the SPCA 
Auckland and gave a presentation that included a proposal to 

Anita Killeen: SPCA Auckland 
Pro Bono Panel of Prosecutors

take charge of developing an initiative I believed would save the 
organisation money and further its goals. The Board appointed me 
as a Director in early 2009, and, shortly after, I implemented the 
strategy which is now known as the Pro Bono Panel of Prosecutors 
for the SPCA Auckland.

Sadly, New Zealand has a poor track record when it comes to 
animal cruelty and research shows that people who are cruel to 
animals have a greater propensity to later be violent towards 
people.

One of the SPCA’s primary objectives is for greater deterrence 
and denunciation for offenders who offend against animals and 
the organisation is tasked with the law enforcement and prose-
cution function for offences under the Animal Welfare Act. The 
government does not provide any money for these offences to 
be prosecuted in Court by the SPCA.

The SPCA’s operating funds come almost exclusively from public 
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THE PRO BONO 
PANEL OF 
PROSECUTORS 
FOR THE SPCA 
AUCKLAND
Panel members who have since been appointed to the 
judiciary are shown in italics.
Deb Bell, Barrister, Jervois Chambers, Auckland
Steve Bonnar QC, 22 Lorne Barristers, Auckland
Tiffany Cooper, Barrister, Sentinel Chambers, Auckland
Marc Corlett QC, Shortland Chambers, Auckland
Paul Dacre QC, Auckland
Peter Davey, Barrister, Kitchener Chambers, Auckland
Christine Gordon QC, Auckland
Kiri Harkess, McElroys, Auckland
Stephen Hunter, Partner, Gilbert Walker, Auckland
Gareth Kayes, Partner, Kayes Fletcher Walker Ltd, 
Auckland
Raewyn McCausland, Barrister, Guardian Chambers, 
Auckland
Richard Marchant, Barrister, Regent Chambers, Auckland
Simon Mount, Barrister, Bankside Chambers
John Upton QC, Capital Chambers, Wellington
Natalie Walker, Partner, Kayes Fletcher Walker Ltd, 
Auckland
Sir David Williams QC, Bankside Chambers, Auckland
John Billington QC, Shortland Chambers, Auckland
Roger Chambers, Barrister, Vulcan Chambers, Auckland
Nick Davidson QC, Christchurch
Paul Davison QC, Auckland
Richard Earwaker, Barrister, Sentinel Chambers, Auckland
Stuart Grieve QC, Auckland
John Haigh QC, Auckland (Deceased)
Rodney Harrison QC, Auckland
Mike Heron QC, Auckland
Anne Hinton QC, Auckland
David Jones QC, Lorne Street Chambers, Auckland
John Katz QC, Bankside Chambers, Auckland
Peter Kaye, Barrister, Vulcan Chambers, Auckland
Anita Killeen, Barrister, Quay Chambers, Auckland 
(Current Chair of Panel and Director of SPCA)
Aaron Lloyd, Partner, Minter Ellison Rudd Watts, Auckland
Ron Mansfield, Barrister, Bankside Chambers, Auckland
Stephen Mills QC, Shortland Chambers, Auckland
Mary Peters, Barrister, Bankside Chambers
Simon Moore QC, Auckland
Todd Simmonds, Barrister, Lorne Street Chambers, 
Auckland
Nicholas Till QC, Christchurch
Kit Toogood QC, Auckland
Harry Waalkens QC, Quay Chambers, Auckland

donations and the cost of prosecutions is 
financially challenging.

When I joined the Board I was horrified 
to learn that some offenders were not able 
to be brought to justice as there was no 
money to fund the prosecution. I estab-
lished the Pro Bono Panel of Prosecutors to 
ensure that such cases be brought to court.

How long have you been 
involved with the Panel and 
how does it work?
My idea was to see if I could get some of 
New Zealand’s most senior lawyers to offer 
their services at no charge. The Pro Bono 
Panel is a collection of 40 of the nation’s 
greatest legal minds, and their purpose is 
to help fight the high incidence of abuse 
against animals.

The Panel has barristers and QCs from 
many different chambers, and lawyers and 
law firm partners throughout New Zealand. 
Each Panel member conducts prosecution 
cases in Court at no charge for the SPCA 
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Auckland. The Panel has provided a platform where senior and 
junior lawyers, who act as second counsel to our Senior Panel 
lawyers, have been able to do pro bono work to assist the SPCA 
and to ensure justice is being done.

It is estimated that this initiative — now in its ninth year of 
operation – has saved the SPCA Auckland hundreds of thousands 
of dollars of donor funds a year by ensuring the legal services 
are provided for free. This enables donor funds to be used for 
SPCA’s animal welfare activities, as opposed to fulfilling its law 
enforcement function.

The Panel initiative has received accolades nationally and inter-
nationally for its leadership, positive animal welfare outcomes, 
service to the community and innovation in establishing the 
first fully pro bono model of prosecuting animal welfare cases.

What results have been achieved?
The establishment of the Panel has ensured that all cases that 
SPCA Auckland believe ought to be prosecuted have been. The 
Panel has been involved with the full spectrum of animal welfare 
cases – including neglect, cruelty, torture, malnourishment, and 
hoarding cases as well as test cases on new points of law.

Due to the seniority and experience of the lawyers involved, 
as well as having good administrative systems in place, there is 
now greater consistency of SPCA Auckland’s prosecution files, 

and in my view, higher quality prosecution 
files being placed before the Courts.

In addition to Panel members conduct-
ing defended hearings and jury trials, our 
prosecutions cases also attract appellate 
activity and our Panel members have con-
ducted appeals in the High Court, Court of 
Appeal and leave to appeal to the Supreme 
Court. This in turn has, in my opinion, 
lead to a greater development of animal 
law in New Zealand and a greater public 
awareness of animal welfare and animal 
law issues.

Furthermore, together with the Pro 
Bono Panel, I have also been involved 
in working for harsher penalties against 
animal cruelty. I combined my efforts with 
the National Government, specifically, by 
lobbying the relevant ministers to reform 
The Animal Welfare Act 1999. In July 2010 
an amendment to the Act was passed into 
law unanimously, increasing the maximum 
sentence for wilful ill-treatment of an 
animal from three to five years’ impris-
onment and the maximum fine doubled to 
$100,000 for an individual and $500,000 
for a company.

I am also currently involved in lobbying 
for legislative change in the area of domes-
tic violence and animal cruelty including 
having recently made a submission in rela-
tion to the Government’s Public Discussion 
Document: Strengthening New Zealand’s 
Legislative Response to Family Violence.

In particular, my submission highlighted 
case law and empirical evidence that 
demonstrates that animal cruelty needs 
to be viewed within a broader context of 
criminal offending. Animal cruelty can be a 
marker of family violence and companion 
animal abuse often co-occurs in the context 
of domestic violence.

For the reasons set out in a recent 
New Zealand Law Journal paper (“The 
Mistreatment of Animals in Domestic 
Violence” [2014] NZLJ 71), I have recom-
mended that the Domestic Violence Act 
1995 should be amended to expressly 
allow protection orders to include com-
panion animals and the Veterinarians Act 
2005 should be amended to require the 
mandatory reporting of animal abuse by 
vets. These amendments are two measures 
that, in my submission, will contribute in 
a meaningful way to the reduction of harm 
in society.

▲  Anita Killeen, Current Chair of Panel and Director of 
SPCA, and Barrister at Quay Chambers, Auckland
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What sort of input in terms of 
time and other resources is 
made by the lawyers on the 
Panel?
The SPCA Auckland is very grateful to the 
generous donation of time that individ-
ual Panel members make to files. Some 
prosecution matters are resolved rela-
tively swiftly, with a Panel member being 
involved with reviewing the case file prior 
to a prosecution being commenced.

Other prosecution files have involved 
significant commitments of time from 
our Panel members. For example, Todd 
Simmonds recently conducted an animal 
hoarding prosecution for the SPCA 
Auckland. Todd contributed a significant 
amount of time and resources to this 
prosecution which included appearing 
as counsel at a judge-alone trial, a Court 
of Appeal hearing and leave to appeal to 
the Supreme Court.

We are very grateful to have a significant 
commitment of pro bono litigation support 
from Kayes Fletcher Walker, the Office of 
the Manukau Crown Solicitor. The firm 

support the work of the Pro Bono Panel 
in a number of ways including by acting 
as instructing solicitor, by providing legal 
opinions on individual files as to whether 
the test for a prosecution is met, as well as 
appearing in court to assist Panel members 
on cases. The pro bono work that Kayes 
Fletcher Walker provides is a significant 
factor in the ongoing success of the Panel 
initiative and contributes to ensuring the 
consistency and high quality of SPCA 
Auckland’s prosecution files.

We are also grateful to a number of 

other law firms who have contributed 
significant resources. For example, Russell 
McVeagh provided litigation support for 
over four years to the Auckland SPCA in a 
recent prosecution file conducted by John 
Billington QC.

The New Zealand Animal Law 
Association also supports the work of the 
Pro Bono Panel through providing legal 
opinions on points of law and having a 
pool of lawyers who have offered to act 
on a pro bono basis as second counsel to 
Panel members on prosecutions files.
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Last year the New Zealand Law 
Society and health, safety and 
wellbeing provider Vitality Works 
formed a partnership to improve the 
personal and professional wellbeing 
of lawyers.

It was in reaction to concern 
about the lifestyle of many lawyers 
and to address and promote alter-
natives to 12-hour working days, 
drinking alcohol excessively, a lack 
of exercise, bad nutrition and poor 
sleep patterns.

There are about 13,000 practising 
lawyers in New Zealand.

The main initiative is the holistic 
Wellbeing360 online assessment 
tool which deals with four key areas 
— physical, mental, social and work 
wellbeing.

Covers full spectrum
Vitality Works’ business manager 
Clara Budd says it covers the full 
spectrum of a person’s daily life.

“It’s not just about what you eat, 
or how much you walk or run or 
what weights you’re lifting in a gym, 
it’s also about connections with 
family and friends. It’s about your 
recreational time, your engagement 
with people at work, financial pres-
sures you could be experiencing,” 
she says.

“It’s very much geared at people 
who are ‘time poor’ to take 15 min-
utes, answer questions and straight 

Lawyers’ online 
health assessment 
tool there to be used

PRACTISING WELL

BY NICK 
BUTCHER

taken it up will have received some 
very valuable information.

“We often refer to the people that 
take it on straight away as the ‘wor-
ried well’ who probably just needed 
to reinforce what they’re already 
doing to look after themselves as 
opposed to the people that proba-
bly need the tool more but are not 
engaging in the self-assessment,” 
she says.

15 minutes to complete
Dr Budd says it’s a good time to take 
the online assessment which only 
takes 15 minutes to complete.

“It would also help people look 
through a slightly different lens. If 
you have set a New Year’s resolu-
tion or a goal, maybe some of the 
results you would get back from 
Wellbeing360 might just help you 
break that down into reality because 
we want people to achieve what 
they set out to do,” she says.

Some of the common themes 

away get responsible and incitement 
personalised information back that 
can assist in managing all aspects 
of your life.”

There are 390 active users of the 
Wellbeing360 tool. When consider-
ing the amount of lawyers there are, 
this shows there is a large board-
room for improvement.

Women majority of 
participants
Three quarters of the participating 
lawyers are women.

About 35,000 people from a range 
of sectors and industries have taken 
part in the self-assessment initiative 
over the past year.

“I would encourage law firm 
human resource managers to 
promote the use of this tool. It’s a 
very individual programme in that 
no-one is being told they ‘must’ 
do it but it will give them a good 
indication of where you might need 
to make some changes in both your 
personal and work life,” Dr Budd 
says.

The questions are straight to the 
point and users of Wellbeing360 
need to be brutally honest when 
undertaking the self-assessment, 
or they’ll simply get the result they 
want as opposed to the result they 
perhaps need to see and understand.

“That’s why it’s confidential. 
While numbers are low I’m confi-
dent that those people who have 
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from those who have done the assessment include 
a lack of sleep, long hours at work and a fluctuating 
diet.

“Of the 390 people who completed Wellbeing360, 
some of the feedback shows they all ate more vege-
tables than non-lawyers who have also completed the 
self-assessment, yet eating junk food was also higher 
than normal.

“There is also this idea that if we do an extra two 
hours’ work, we’ll get an extra two hours’ productivity 
but that is often not the case,” she says.

Half are sleep deprived
Dr Budd says about half of the 390 who completed 
Wellbeing360 have results indicating they are sleep 
deprived.

“In comparison to the general population, lawyers 
who did the survey were more likely to report fatigue 
than people in other sectors. They’re paid to think all day 
and they need recovery. The high mental and cognitive 
demands of the job compounds to create poor sleep 
habits,” she says.

She feels the amount of time many lawyers spend 
sitting during the day is more of a concern than a lack 
of exercise.

“Independent of what exercise we do, if I now sit 

for 8, 10 or 12 hours, that has a significant impact 
on long-term health. At Vitality Works, we all have 
stand-up desks. If you don’t need to be sitting behind 
a desk then don’t. It takes a while to get used to but 
many lawyers would benefit from this. It’s not about 
standing all day. Meetings in conference rooms will 
always be sitting down but it means the standing is 
not the minority.”

On the upside about three separate law firms have 
contacted Vitality Works directly about the programme.

“They’re looking at rolling out Wellbeing360 to every 
employee,” she says.

Dr Budd says people will start to see and feel signifi-
cant results once they’ve completed the assessment, set 
some objectives and then undertake a fresh assessment 
after a period of bedding down the lifestyle changes.

“Stand-up desks, walking meetings and walking 
telephone calls. There’s no reason why people can’t 
have walking meetings if they don’t need to be taking 
notes,” she says.

Clara Budd says the results from the 390 people who 
took part in Wellbeing360 are not surprising as they 
reflect international research for lawyers.

The Wellbeing360 tool can be accessed at http://www.
wellnessportal.co.nz/lawsociety/activity.php?id=1599. You 
need to register first.

 

▲  Wellbeing 360 Report
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How much difference could a sharp suit and shiny 
shoes make to your career? Maybe more than you think.

Jo Calder, national human resources manager at 
Buddle Findlay, says how a lawyer presents him or 
herself can impact on how a client views them. “The 
profession is so steeped in history, maybe for some 
clients if they’re paying x amounts of dollars per hour, 
they want to see someone suited and booted and looking 
the part.”

Dressing the part can not only send a message to your 
clients and colleagues, according to research it can also 
influence your behaviour and how you see yourself.

Michael Kraus, a professor at the Yale School of 
Management, has studied the connection between 
clothing and financial advantage in negotiations, con-
ducting an experiment in 2014 in which men in suits 
participated in a mock real estate negotiation with men 
in casual clothing.

Dressing for success
BY KATE  

GEENTY

Writing about the experiment for The Conversation 
news website, Mr Kraus said the results suggested that 
wearing high-status clothes like a suit can cause people 
to behave more dominantly, with the suit-wearing par-
ticipants gaining on average more than US$2 million in 
profits during the negotiations, against profits of just 
US$680,000 for participants who wore tracksuit trousers 
and jandals.

“What is clear from these findings is that simple 
choices about what to wear can be made thoughtfully, 
with an eye toward increasing success, improving job 
performance and earning respect in the eyes of others,” 
Mr Kraus wrote.

He said other research also showed that wardrobe 
choices impacted on behaviour, with a study published 
in the Journal of Experimental Social Psychology in 2012 
finding that university students who wore a lab suit 
while participating in an experiment showed more 
attention to detail on cognitive tasks compared to 

PRACTICE
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embrace people’s individuality, but certainly, if there’s 
the odd occasion where someone has crossed that line 
and we think it’s a bit borderline, then we’ll have a word, 
but that really doesn’t happen often, it’s the exception.”

One way around an awkward conversation with a 
staff member is to instigate a group discussion or work-
shop. “Over the years we’ve had a couple of grooming 
consultants come in and talk about etiquette in general, 
how you present yourself in different situations and 
even present a couple of different clothing options,” 
Ms Calder says.

She says lawyers need to understand the environment 
they’re working in and who they are dealing with and 
then dress appropriately. “You need to think about your 
audience, whether you’re in front of a judge, or a barrister 
or another lawyer. It’s your reputation and your brand.”

Ms Calder suggests erring on the slightly conservative 
side. “It’s not a racy, sexy industry.”

From a recruitment point of view, Legal Personnel’s 
Judith Eller says it’s better to be slightly overdressed than 
underdressed in a professional environment, especially 
when interviewing or starting a new job. “In the work 
environment, go formal and then get the feel and the 
tone of what works and fits, and then dress according 
to that.”

She says grooming is as important as the clothes you 
wear. “It’s not about fashion. I think if someone is really 
well groomed, your hair is neat, your clothes are ironed 
and matched and your shoes are shiny you don’t have 
to be wearing the height of fashion. It’s not necessarily 
about having the money for the best clothes, it’s about 
presenting yourself in a good way.”

Building a work wardrobe
You need to focus on a few key ‘investment’ pieces when 
it comes to building a work wardrobe, says Amanda 
Edey, store services manager at David Jones in Sydney. 
These pieces — your suits, blazers and shoes — should 
form the foundation of what she calls a capsule work 
wardrobe.

“That’s where you want to invest and spend your 
money, that’s where you want to get your longevity. 
Those pieces should be more classic so you can get a 
few seasons out of them. The pieces that you can update 
seasonally and spend a little less on are your shirts and 
your accessories,” Ms Edey says.

If you have to wear a suit every day, Ms Edey says aim 
to build up to two to three suits in the wardrobe, and 
then buy a new suit each year and rotate an old one out.

Fit and fabric are the key things to look at when buying 
a suit. Decent fabric means a suit will last longer and 
not pill, and a good tailor can alter a suit to fit you 
perfectly, giving a cheaper suit a more expensive look. 
“Having a good, trusted tailor, particularly for suits, is 
really important, because it can make or break a suit 
and will affect how you look and how you feel.”

A suit can take the stress out of deciding what to 
wear each day — almost like you have a work uniform. 
If, however, your office allows business casual you can 

participants who wore a painter’s coat.
“All this research indicates that our wardrobe choices 

might be a way for us to strategically nudge our own 
behaviour in one direction or another,” Mr Kraus said.

Dress codes and standards
How you should dress will depend on where you work, 
as every law firm will have slightly different sartorial 
expectations. Take your cue from the people around you, 
focusing on how the senior partners dress. “It’s part of 
the culture fit and being smart enough to know what’s 
appropriate,” says Judith Eller, director at recruitment 
firm Legal Personnel. “You have to look at the target 
market you want to deliver yourself to.”

Even within a firm, dress standards may differ 
depending on the branch. Jo Calder says Buddle 
Findlay’s Christchurch office is “typically quite casual”, 
the Auckland office has a casual Friday but Wellington 
doesn’t. “The flavour or culture of each office is different.”

Buddle Findlay has a written dress code policy, but 
Ms Calder says it’s pretty broad, basically asking staff to 
make sure they are corporately groomed if they have a 
client interaction — which for men means a suit (with 
the jacket on) and for women a suit-equivalent.

Talking to people about how they present themselves 
is a sensitive issue, as it’s very subjective. What’s one 
person’s idea of conservative attire could be another 
person’s nightclub look. Ms Calder says most lawyers 
get it right and its very rare that HR or management 
need to step in. “We try to be diverse and inclusive and 
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veer into trickier territory. “I think when people have 
more choices, there are more risks of getting it wrong,” 
Ms Edey says.

She’s also a fan of tailoring more casual outfits, saying 
says it’s a good way to make more casual clothing look 
office-appropriate. “Have a good tailored pair of pants 
that aren’t necessarily suiting pants. They might be really 
nice chinos or just a really nice tailored pair of pants. 
Again it’s those key pieces — it might be a nice blazer 
or a statement jacket — that still make you look casual 
but keep you looking professional.”

Decision fatigue
For some people, trying to work out what is or isn’t 
appropriate to wear each day is simply one too many 
things to worry about. British art director Matilda Kahl 
became a viral sensation in 2015 after writing a piece 
for Harper’s Bazaar admitting to wearing the same thing 
to work every day for three years.

After arriving late to a meeting one day after stressing 
about what to wear, Ms Kahl decided to take the guess 
work out of her wardrobe, creating a signature look and 
buying 15 of the same white silk blouse and a few pairs 
of black trousers. “The simple choice of wearing a work 
uniform has saved me countless wasted hours thinking 
‘what the hell am I going to wear today?’ And in fact, 
these black trousers and white blouses have become an 
important daily reminder that frankly, I’m in control. 
Today, I not only feel great about what I wear, I don’t 
think about what I wear,” she wrote.

PRACTICE

When I qualified as a solicitor 
in 1984, lawyers were mostly con-
cerned with advising clients and 
ensuring they billed for their time. 
Profitability was a given. But not 
anymore. The world has changed. 
The global financial crisis, technol-
ogy, commoditisation and com-
petition have disrupted the status 
quo for good and created a shift in 
social values. New business models, 
pricing strategies and powerful tech-
nologies are preoccupying law firms, 
leaving many, especially the smaller 
ones, asking “what does this mean 
for our business and what should 
we do about it?”

Business ideology is changing and 
so law firm leaders must change the 
way they think about managing 
their practices and planning their 
futures. Since 1984, law firms have 
evolved in a world of free market 
economics in which shareholder 
value was primary. As law firms 
emulated mainstream business and 
introduced management disciplines 
into their firms, profit also became 
the key driver; to this day, fees, prof-
its per partner, and firm’s financial 
rankings are still regarded as the 
chief indicators of performance.

Yet, paradoxically, most lawyers 
would agree that making money has 

Putting people 
before profit – 
how law firms 
can navigate the 
new world order
BY SIMON  

TUPMAN

never been the primary purpose of 
a law firm, or indeed any business. 
As management guru Peter Drucker 
once observed, “profit for a business 
is like oxygen for a person. If you 
don’t have enough of it, you’re out of 
the game. But if you think your life is 
about breathing, you’re really miss-
ing something.” Even Jack Welch, 
renowned former CEO of General 
Electric, dismissed the concept of 
maximising shareholder value by 
describing it as “the dumbest idea 
in the world… (it) is a result, not a 
strategy… your main constituencies 
are your employees, your customers 
and your products.”

The message is clear: invest in 
your people, focus on your clients, 
improve your service(s) and the 
money will take care of itself. 
According to global HR consultants 
AON Hewitt, it pays to put people 
before profit. They suggest that 
the link between engagement and 
productivity is proven and that 
‘best employers’ can expect up to 
9% more profit per employee and 
double the revenue growth of other 
organisations.

Nevertheless, law firms still find 
it hard to manage a legal business 
without being ruled by the bottom 
line. Money is easy to measure.

The message is clear: invest in KEECT Empowering through Education
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invite suggestions for improvement.
Purpose. Articulate and communicate 

the firm’s purpose, vision and values 
to both existing employees and new 
recruits so as to reinforce the culture and 
integrity of the firm, and so that people 
understand more about the business, 
their role within it and the behaviours 
expected of them.

Place. Be sure to create a workspace 
which is a pleasure to work in and con-
ducive to communication among the team. 
Consider the light, colour, furniture, layout 
and ‘feel’ of your place. Is it a place your 
team look forward to working in?

Professional development. Your 
employees want opportunities to progress, 
to learn and grow. Broaden the scope of 
your learning beyond tradition ‘CLE’ to 
include programmes in business, tech-
nology and communication.

Praise. Catch people doing good things, 

your people, focus on your clients, improve 
your service(s) and the money will take 
care of itself.

Two recent surveys in the UK indicate 
that engagement is a major challenge for 
law firm leaders. The Law Consultancy 
Network’s recent ‘key issues 2017’ survey 
reports that recruitment and retention 
is still the number one challenge for law 
firms. The Law Society’s recent Career 
Satisfaction Report confirmed that 
performance management of people is 
ineffective in over 30% of firms, and that 
the millennial generation of employees has 
very different expectations than previous 
generations. High among them is the need 
to align their personal values with those of 
their employers, to have work-life balance, 
to have meaningful work, to have a voice 
and to be able to work flexibly. Competitive 
pay is a given, not a luxury.

This is not a ‘tick the box’ exercise to 
be left to HR or the practice manager. It 
is today’s leadership challenge: creating a 
law firm in which all its people understand, 
and are committed to the firm’s purpose, 
direction and approach; a firm which is 
characterised by openness, trust, encour-
agement, learning, support, positivity and 
energy.

For law firms contemplating this 
approach, here are five initiatives to get 
your people on board:

Perceptions. Ask your people what they 
think about the firm, its leadership and 

acknowledge them for their efforts, thank 
them and reward them appropriately. Some 
firms organise ‘away-day’ events such as 
a day at art school, cooking class or a 
mystery trip as a way of acknowledging 
contributions.

Historically, law firms have not been 
great at what they refer to as ‘people 
management’. Sceptics often regard it as 
‘touchy-feely’. It isn’t. It’s actually hard to 
do, which is probably why relatively few 
firms have distinguished themselves in this 
field. With the wave of change affecting the 
profession, firms can no longer afford to 
turn a blind-eye. Those that dedicate time 
and effort into making their firms great 
places to work will stand out and benefit 
as a result.

Simon Tupman is a consultant to law 
firms on leadership, change and culture. 
http://www.simontupman.com.
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A book on workplace bullying 
would not normally be at the top 
of my summer reading list but this 
summer, duty called. Was I bullied 
into doing this review when I 
would rather have been reading a 
worthy award winner or riveting 
thriller, you may ask?

After reading this book I can 
confidently tell you, no.

I can also say that the read was 
well worth it. Workplace Bullying 
attempts to bring some cohesive 
commentary to what is a complex 
topic both practically and legally.

It is divided into three parts. The 
first explores the factors which may 
give rise to bullying behaviours and 
examines the nature of bullying. It 
does this with reference to a signif-
icant amount of research that has 
been undertaken on the topic and 
manages to pull out key themes 
and information.

It covers a large area in 50 
pages and does it well, although 
in attempting to cover so much in 
a (relatively) short space, the effect 
is a little disjointed. However, it is 
worth reading (and possibly reread-
ing) — the source material referred 
to is extensive and provides an 
excellent repository of current 
research on the topic.

The second part suggests 
practices that can be adopted 
by employers and employees 
to address bullying, including 
providing an overview of both 

ISBN 978-0-947486-40-2 
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Workplace Bullying
By Frank Darby and 
Andrew Scott-Howman

LEGAL INFORMATION

REVIEWED BY KATHRYN  
BECK

parties’ obligations under the 
Health and Safety at Work Act 
2015. This summary of the Act is 
particularly useful for employers. 
However, there is excellent assis-
tance given to employees as well. 
There is a very practical exercise 
at page 63 that an employee who 
is concerned about behaviour 
that has been directed at them 
can undertake to enable them or a third party to 
assess and categorise that behaviour. If all employees 
followed this format when setting out a complaint 
of bullying, both employee and employer represent-
atives’ jobs would be much easier.

The third part is a legal overview which sets out 
how to deal with a bullying complaint both from the 
employee (briefly) and employer perspective. This section 
takes the reader from receiving/making an allegation 
of bullying, assessing appropriate steps, undertaking 
an investigation right through to what happens if a 
party is unhappy with the outcome. It does this in a 
comprehensive and yet easy to read style that will be 
accessible to all readers — lawyers, HR practitioners and 
the parties themselves. This includes providing practical 
guidance on dealing with the various pitfalls and issues 
that might arise in an investigation with reference to 
case law and statute.

In the foreword, Judge Graeme Colgan, Chief Judge 
of the Employment Court, recommends the book to all 
employment law and HR practitioners along with many 
others including investigators and decision makers, as 
containing accessible, sage and practical advice. I agree. 
This book is very approachable and is structured in a 
way that enables the reader to easily locate information 
he/she may be looking for as well as providing further 
in depth references through useful footnoting. In that 
way it is useful for practitioners of all levels, although 
perhaps more so for those at the lower end of the expe-
rience scale.

Bullying is something that is, 
unfortunately, all too common in 
our workplaces and yet it remains 
something that is often misunder-
stood and dealing with it is regarded 
as prohibitively difficult and emo-
tionally tortuous. This book does an 
excellent job of removing the spectre 
around bullying itself and dealing 
with the anxiety that can come with 
bullying allegations by setting out 
practical steps to follow. The contri-
bution it can make to the reduction 
of stress levels for practitioners in 
this area makes it a worthwhile read 
— even over a holiday break.

Workplace Bullying, Thomson 
Reuters NZ Ltd, 978-0-947486-75-4, 
October 2016, paperback and e-book, 
226 pages, $50 (GST and postage not 
included).

Kathryn Beck is President of the 
New Zealand Law Society and a 
partner of Auckland employment 
law firm SBM Legal. She has 
over 25 years of experience in 
employment law, and alternative 
dispute resolution and acts as a 
mediator and facilitator.
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Passing Wealth on Death: 
Will-Substitutes in 
Comparative Perspective
By Alexandra Braun and Anne Röthel

LEGAL INFORMATION

REVIEWED BY GREG 
KELLY

It was with some reluctance 
that I added this book to my pile 
of summer reading; textbooks usu-
ally miss the cut over the break. I 
found, however, it to be informative, 
interesting and easy to read.

As some practitioners will be 
aware there has been something of 
a “non-probate revolution” taking 
place over recent years in the United 
States and countries such as New 
Zealand and Australia.

In America in the 1930s the term 
“will-substitutes” was coined and 
the term attained greater interna-
tional attention in the 1980s. The 
term “will-substitute” has been used 
to describe documents or arrange-
ments that ensure assets do not 
pass into a person’s estate; probate 
therefore is not needed. Examples 
include life insurance policies (with 
nomination of the payee), various 
pension and retirement plans, joint 
bank and savings accounts, family 
trusts, foundations and forms of 
property joint ownership with right 
of survivorship.

The purpose of this text is to com-
pare the use of will-substitutes in a 
number of jurisdictions: the United 
States, Canada, England and Wales, 
Scotland, New Zealand, Australia, 

Italy, France, Germany, Switzerland and Liechtenstein.
The New Zealand commentary has been written by 

Professor Nicola Peart, a well-known commentator 
on trust law in this country. The book also contains 
“overarching perspectives” which describe the benefits 
and effects of will-substitutes for business owners, 
international investors, creditors and executors facing 
the claims of family members and carers.

In some countries the use of will-substitutes has 
additional benefits such as the minimisation or avoid-
ance of tax, estate claims and the significant cost of 
obtaining probate. In the US, for example, probate costs 
can be very high. However, the book also demonstrates 
that in many cases will-substitutes, such as pension/
retirement plans, are primarily used for retirement or 
asset planning — the avoidance of probate being an 
incidental benefit.

This book is interesting because it compares the var-
ious products or structures used in different countries 
and shows the enormous variation in the extent to which 
different devices are used. For example, despite our 
similar backgrounds, the difference between Australian 
and New Zealand will-substitutes is marked. Australian 
pension plans are a significant source of wealth and 
operate very differently to New Zealand’s KiwiSaver 
scheme. New Zealand’s focus on inter vivos trusts and 
the Property (Relationships) Act regime is unique.

While the book clearly has academic merit, I think it is 
also of practical use to practitioners in at least two ways. 
First, the various different will-substitutes described in the 
text certainly opened my eyes to the numerous alternatives 
that are available to clients when they are considering 
estate and asset planning and I think it is important that, 
as advisors in this area, we be aware of these options.

Secondly, it is becoming increas-
ingly common for clients to have 
assets in more than one country. 
While there is risk in providing 
advice about the laws in another 
jurisdiction, nevertheless it can be 
very helpful if a practitioner has an 
overview of the regimes in place 
overseas. This can assist in providing 
better advice on the disposition of 
New Zealand assets and guidance 
as to where clients should go for 
specialised advice in relation to 
overseas assets.

I recommend practitioners giving 
estate, trust and asset planning 
advice read this text while tax 
lawyers will also find it interesting. 
The various chapters are written by 
different authors and I found all of 
them easy to read.

Hart Publishing, 978-1-849466-98-
1, June 2016, Hardback and e-book, 
381 pages, $165 (GST and postage 
included).

Greg Kelly is principal of Greg Kelly 
Law Ltd in Wellington, a specialist 
will, estate and trust legal practice. 
He is an author or contributor to 
a number of established legal 
texts on trusts and wills and has 
presented papers at numerous 
seminars and conferences.

7 3

L AW TA L K  9 0 4  ·  M A R C H  2 0 1 7



L E G A L I N F O R M AT I O N

New Zealand Judicial 
Review Handbook, 2nd 
Edition
BY MATTHEW SMITH
As indicated by the title, the objec-
tive of barrister Matthew Smith’s 
comprehensive work is to provide 
practical guidance and a starting 
point for research into an area 

where there have been many new decisions since the 
first edition was published in 2011. Containing 81 chap-
ters and the key legislation, the book traverses all stages 
of judicial review proceedings and provides access to the 
many different subject areas. The chapter entitled Targets 
covers 34 different groups of cases in fields as diverse as 
animals, elections, mandatory decisions, religion, and 
welfare, benefits and grants. The work is organised into 
ten parts, covering Judicial Review Basics, Essentials of 
Legal Method, Pleadings and Evidence, Reviewability, 
Intensity of Review, Grounds of Review, Path to Trial, 

New legal books
LEGAL INFORMATION
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The New Zealand Law Society Sections 
have called for nominations for positions 
on their executive committees.  

Nominations close 6 March 2017 (5pm).  
Elections open on 16 March 2017. 
Voting closes 24 April 2017.  

To ensure you receive information relating 
to the elections please make sure the Law 
Society has your correct email address 
(only those without email addresses will 
be provided with a postal voting pack).  

The Law Society uses an experienced 
electronic elections company —  
Electionz.com — to run its elections. If you 
are a full section member and have not 
received an email from Electionz.com 
with voting instructions first check any 
junkmail or clutter email inboxes and then 
if you cannot locate the email with voting 
instructions contact Bronwyn Jones:

 bronwyn.jones@lawsociety.org.nz 

    04 463 2906

ELECTIONS FOR PROPERTY LAW SECTION, 
FAMILY LAW SECTION AND IN-HOUSE LAWYERS 

ASSOCIATION - NOW ON
Section members - make sure you have your say on the make-up of your 

executive committees

Relief, Appeal and Key References.
Thomson Reuters New Zealand Ltd, 978-0-947486-73-0, 

January 2017, paperback, 1300 pages, $295 (GST and postage 
not included).

New Zealand Women's Law Journal
The first issue of an academic publication focused on 
publishing articles related to any domestic or interna-
tional topic concerning women, gender perspectives 
and the law is planned for the end of 2017. The New 
Zealand Women’s Law Journal has the primary objective 
of promoting awareness about women’s issues in the 
law and of supporting women in the New Zealand legal 
profession in their careers. The Journal will be sponsored 
by the Auckland University Law School and is looking for 
(voluntary) staff to join the Editorial Team. Applications 
close on 13 March at 5pm, to editors@womenslawjournal.
co.nz. Further information can be found on the Journal 
at its website, www.womenslawjournal.co.nz.
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LEGAL INFORMATION

Coastal nations worldwide are 
becoming more interested in their legal 
rights to mineral and other resources on 
the continental shelves extending beyond 
their shores.

The Law Foundation has backed a 
unique international study undertaken 
by Joanna Mossop, of Victoria University’s 
Law Faculty. It explores the legal issues 
around seabed resources on the extended 
continental shelf and has resulted in 
the recent publication of her book, The 
Continental Shelf Beyond 200 Nautical 
Miles: Rights and Responsibilities (Oxford 
University Press).

She explains that all coastal states have 
sovereign rights to resources within their 
200 nautical mile exclusive economic 
zones (EEZs). But under international 
law, these rights cover the full continental 
shelf – the slope extending from the coast 
to the ocean floor – which, in many cases, 
extends beyond EEZs.

Protecting resource rights
Countries are just starting to think about 
protecting their rights to resources such as 
oil on their extended continental shelves.

“Canada is the furthest ahead because 
they have a relatively shallow shelf, so 
their resources are more easily accessible,” 
says Ms Mossop.

“A treaty between the US and Mexico 
allows for exploration to take place in the 
Gulf of Mexico. New Zealand has issued 
a petroleum prospecting permit in its 
extended continental shelf, in the New 
Caledonia basin.”

Other countries, such as Portugal, with 
a rich maritime tradition, have taken steps 

Protecting rights to the 
distant seabed
BY LYNDA  

HAGEN

to protect the area beyond their EEZ by 
creating marine protected areas. “They 
see the extended continental shelf as an 
important part of their sovereignty. They 
wanted to solidify their claim, and they 
saw protection of biodiversity as a way 
to achieve that,” she says.

Ms Mossop visited several states in 
researching the book, finding that rela-
tively little consideration of the legal issues 
has been done. The challenge for her book 
was trying to imagine what those issues 
would be.

“One area is the intersection between 
trawling beyond the 200 nautical mile limit 
and the protection of the marine environ-
ment. More could be done to consider the 
impact of bottom trawling on the shelf. 
Fishing on the high seas is unrestricted, 
but New Zealand does have rights under 
international law to protect species living 
on its extended continental shelf.”

NZ one of first
She says that in 2008, New Zealand was 
one of the first states to receive recommen-
dations allowing it to finalise its extended 

continental shelf, covering a massive 1.7 
million square kilometres.

“The government spent millions gather-
ing the evidence, so it was obviously very 
conscious of the benefits. The Exclusive 
Economic Zone and Continental Shelf 
(Environmental Effects) Act 2012 provides 
for regulation over the extended continen-
tal shelf, although there hasn’t been a lot 
of focus on what it means for us beyond 
private exploration,” Ms Mossop says.

The book is understood to be the first 
book written in English on the subject 
(there is one in French), and follows a 
decade of research.

“I’m one of the few writing in this area. 
There will be more academic focus as 
states turn their attention to the issues,” 
she says.

For information on this project and other 
NZ Law Foundation grants, visit www.
lawfoundation.org.nz or ‘like’ the NZ Law 
Foundation’s Facebook page for regular 
updates on current research.

Lynda Hagen is Executive Director of the 
New Zealand Law Foundation.

Providing Professional Indemnity and specialist insurance 
products to the Legal Profession
Visit www.justitia.co.nz for further information and application forms

Or Contact:  Mr Ross Meijer, Aon New Zealand 
04-819-4000 
ross.meijer@aon.com

7 5

L AW TA L K  9 0 4  ·  M A R C H  2 0 1 7



W I L L N O T I C E S

Anderson, George Peter
Would any lawyer holding a will for the above-
named, who re-located to Gisborne from 
Blenheim approximately 5 years ago,and died at 
Gisborne on 12 December 2016, please contact 
Julie Mettrick, Nolans Barristers and Solicitors:
 julieM@nolans.co.nz
 06 867 1209  06 867 9835
  DX LP78501, Gisborne

Hookham, David Alan
Would any lawyer holding a will for the above 
-named, born on 28 November 1947, who died 
on 21 January 2016 at Norfolk in England, please 
contact Freya Boyd, Collins & May Law:
 freya@collinsmay.co.nz
 04 576 1409  04 566 5776
  PO Box 30614, Lower Hutt 5040

Crawley, Russell Roy
Would any lawyer holding a will for the above-
named dated before 20 April 2016, late of 
Christchurch, Warehouse Distributor Operator, 
who died on 22 April 2016, please contact Vicki 
Brown, Helmore Stewart Lawyers:
 vicki.brown@helmores-law.co.nz
 03 311 8008  03 311 8011
  PO Box 44, Rangiora 7440

Iseke, Maria Elisabeth
Would any lawyer holding a will for the above 
-named, late of Kamo, Whangarei, Widow who 
died on 2 January 2017, please contact Barbara 
Macfarlane, Penney Patel Law:
 barbara@penneypatel.co.nz
 09 623 0402
  PO Box 26-344. Epsom Auckland 1344

Drummond, Robin Vivian
Would any lawyer holding a will for the above-
named, late of Timaru, Truck Driver, born on 
28 January 1954, who died on 1 February 2017, 
please contact Vicki Brown, Helmore Stewart 
Lawyers:
 vicki.brown@helmores-law.co.nz
 03 311 8008  03 311 8011
  PO Box 44, Rangiora 7440

Martin, Elizabeth Robyn
Would any lawyer holding a will for the above-
named, late of 6 Keith Avenue, Remuera, 
Auckland, General Manager, who died on 16 
January 2017, please contact Nikhat Chandra, 
Johnston Prichard Fee Limited:
 nikhat.chandra@jpf.co.nz
 09 303 3295
  PO Box 1115, Auckland 1140

Platt, Geoffrey Russell
Would any lawyer holding a will for the above 
-named, late of 5/84 Kohimarama, Auckland, 
born on 29 June 1941, who died on 5 November 
2016, please contact VRenee Jensen, Wilson 
McKay, Barristers & Solicitors:
 reneejensen@wilsonmckay.co.nz
 09 520 4544  09 524 0397
  PO Box 28347, Auckland 1541

Gordon, Athol Wyverne
Would any lawyer holding a will for the above-
named, late of 22 Cornwall Road, Papatoetoe, 
Auckland, who died on 1 January 2017, please 
contact Neha Jamnadas, Inder Lynch, Lawyers.
 n.jamnadas@inderlynch.co.nz
 09 266 6185  09 266 7445
  DX EP75527, Manukau

McGrath, Michael Conon
Would any lawyer holding a will for the above-
named, late of 26 Fitzroy Street, Papatoeote, 
Auckland, Workshop Manager and formerly of 
Maramarua and South Canterbury, born on 31 
January 1949, who died on 26 December 2016, 
please contact Jo Douglas:
 jo@cargillstent.co.nz
 07 376 6000  07 378 2697
  PO Box 445, Taupo 3351 - DX KP37002

Shailer, Norman Ivan
Would any lawyer holding a will for the 
above-named, late of Foxton, who died on 
18 September 2016, please contact Emma 
Henderson, Simco Lawyers Limited:
 emma@simco.co.nz
 0064 6 364 7285  0064 6 364 5250
  PO Box 99, Otaki 5542
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Will 
notices

Simon, Grant Lawrence
Would any lawyer holding a will for the 
above-named, late of Waikeria Prison,  
born on 18 February 1955 at Te Awamutu, who 
died on 11 September 2016 at Hamilton, please 
contact his brother Darryl Simon:
 darrylsimon33@gmail.com
 Aust 0061 0411744010 
  NZ address - 49a East Street, Claudlands, 

Hamilton 3214

76

M A R C H  2 0 1 7  ·  L AW TA L K  9 0 4



L E G A L J O B S

For a confidential discussion about this role, please contact: 
Gerald Lange (09) 358 2121, 027 243 1009   
Email: gerald.lange@careerprofessionals.co.nz
www.careerprofessionals.co.nz

Leadership Role – Christchurch
Part of National Practice Group - National Firm

Prime Christchurch CBD Location

This national firm, ranked in both the Asia Pacific Legal 500 and Chambers,  
has a strong, long-standing presence in the South Island.

Business clients range from large national and multinational companies 
through to SMEs and high net worth individuals. 

The firm’s expertise spans export and international trade, primary industry, 
agribusiness, transport, construction, technology, biotechnology, services and 
local government. 

As part of significant, positive developments in the firm’s corporate & 
commercial national practice group, the partners are looking for a dynamic 
senior lawyer with the ability to lead its corporate practice in the Christchurch 
office. You may be a partner in an existing practice or a senior lawyer whose 
partnership trajectory is constrained. You will have a client following.

The firm is very profitable, with a progressive remuneration model. This will  
be reflected in the remuneration offered.    

This role offers:
• Partnership opportunity
• The firm’s commitment to invest in your future 
• A strong business “brand”
• A variety of challenging work
• An excellent environment in which to grow your practice

The work culture is highly professional and supportive, offering career 
advancement, professional training and development, in an enthusiastic team.

This is an outstanding professional leadership opportunity in a leading firm.

CORPORATE PARTNER TENANCY ADJUDICATOR

A Tenancy Adjudicator is required for the Tenancy Tribunal 
in the Kaikohe area.  This is a part time position with a 
standard commitment of one day per week.  

The successful applicant is likely to have legal experience or 
experience in adjudication.  Knowledge of and experience 
in unit titles may also be relevant, but not essential.  
Applicants will need to be able to relate well to the many 
different people who come to the Tribunal, have an interest 
in efficient dispute resolution, the ability to conduct a 
hearing and have a strong sense of fairness.  They will be 
sensitive to cultural factors that may affect the resolution 
of a dispute, and demonstrate efficient work habits and 
an ability to make clear, logical decisions.  Good oral and 
written communication skills are essential, as is computer 
literacy.

Application forms can be downloaded at: http://www.
justice.govt.nz/statutory-vacancies/.  For more information 
about the position, contact Tania Togiatama, PA to Principal 
Tenancy Adjudicator – email: tania.togiatama@justice.govt.
nz or phone (07) 921 7478.

Applications for the position close at 5.00pm, Thursday 
16 March 2017. 

REFEREES, DISPUTES TRIBUNAL

There will shortly be a process for the appointment 
of Referees in the Auckland Region.  Members of 
the public are invited to submit the names of persons 
who are considered suitable for appointment as 
Referee.

Nominations must be sent in writing or by email.  
They must contain the name, address, telephone 
number and email address of both the nominator 
and the person being nominated.  

Once a nomination has been received, the person 
who is nominated will be sent an application pack 
with details relating to the position and how to apply 
for it.

Nominations are to be made to the Principal Disputes 
Referee, Private Bag 32 001, Featherston Street, 
Wellington 6146, Ph: (04) 462 6695, or email:
Kelly-Lea.Brown@justice.govt.nz

Nominations must be received by this office no later 
than 12 noon on Wednesday 29 March 2017.

MAGGIE LOUISE 
BOATWOOD

Widow, formerly of Napier
Died 25 December 1981

Would any firm that holds 
the Will of the above named 

please contact Raymond Qu at 
Darroch  Limited 

03 3439135 or email  
raymond.qu@darroch.co.nz

This notice is arising from a requirement 
to satisfy Section 23 Public New Zealand 

Railways Corporation Restructuring Act 1990
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L E G A L J O B S

The Government is now paying me national superannuation 
(thank you Bill), and I have got the Goldcard (thank you 
Winston). It is now time to unsubscribe to the practice of law 
and move on  to do other things. 

My long-established, well-respected and  significant Auckland 
general practice is therefore for sale. 

If you are genuinely interested in buying it, then I would 
welcome your response to this advertisement. 
Enquiries please, in confidence, to:  
 Confidential Advertiser No. 17-1 (c\- Christine Wilson) 
email: christine.wilson@lawsociety.org.nz

Unsubscribe                                                                                 JUNIOR BARRISTER

A smart, industrious, dedicated lawyer isought for a full-time position  
assisting an Auckland QC undertaking criminal and civil litigation.  

The successful applicant will be involved in all aspects of case preparation 
and presentation from strategic planning, research and submission writing to 
briefing evidence and appearance at preliminary and substantive hearings.

Initiative, strong forensic skills, common sense, attention to detail and 
importantly, the ability to think laterally is required.  This position is not for 
the faint-hearted and is best suited to someone with at least 3-4 years post 
admission experience with exceptional skills and a good sense of humour.  

The role is full-time but there can be flexibility as to what hours you spend 
in the office.  Would suit someone coming back into the workforce after a 
period of leave or study wanting to work part-time from home.

Please forward your curriculum vitae, including an example of your 
recent written work, in confidence to david@davidphjones.co.nz.

 

Litigation Lawyer - Dunedin

Please forward your application, CV and academic transcript 
in confidence to Neil Cameron  — neil@downiestewart.co.nz

www.downiestewart.co.nz

Downie Stewart is a successful mid size law firm 
based in Dunedin with a branch in Balclutha.

We currently have an opportunity for an experienced 
litigator to join our busy Dunedin practice.

There is a wide variety of work available including 
trust and estate litigation, general civil litigation, 
relationship property and employment disputes.

Downie Stewart is a great place to work. Check out 
our website.

LAWTALK LAWPOINTS OUR WEBSITES Call us now - 04 463 2905

Advertising Co-ordinator

Christine Wilson
advertising@lawsociety.org.nz
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For a confidential discussion or a copy of the position  
descriptions please call Frieda Crawford on 021 870 206.

LONDON, UNITED KINGDOM

MOSCOW, RUSSIABRUSSELS, BELGIUM 

INTERNATIONAL TRADE LAWYER 4-5 NZ PQE
BEEBC1
Join a dynamic international team who is renowned for their depth of experience 
and commitment to meeting the constantly changing needs of their clients. This 
is an excellent opportunity for an International Trade Lawyer with 4-5 years 
PQE, to join the International Trade and Regulatory practice in Brussels. As a 
valuable member of the team, your primary focus will be the provision of advice 
on trade and investment law matters. You will also be expected to work on both 
bilateral and multilateral trade agreements, which will include WTO, NAFTA, and 
the EU’s regional trade deals. The firm’s main focus is to provide their clients 
with an innovative approach to legal advice. The successful candidate must 
have experience in international trade law. 

Clarity Consulting Group is in a unique position to source Commonwealth qualified candidates for clients across the New Zealand market,  
as well as the international market. Clarity Consulting Group has a fantastic team based in Wellington, New Zealand. We also utilise specific 
legal recruitment expertise from our strategic global affiliates to ensure the best outcome for clients and candidates.

For Clarity Consulting Group, client and candidate satisfaction are equally paramount. We look forward to providing you with honest, lateral, 
thought provoking advice that will make the difference, either to your recruitment campaign, or to the development of your legal career.

All applicants for these roles must have: • Qualifications in a Commonwealth jurisdiction • Excellent top-tier legal experience • A very strong 
academic record • A commitment to team culture

Please note the PQE outlined in our vacancies below are PQE levels our top-tier clients would expect from NZ or Australian qualified lawyers.

CORPORATE M&A ASSOCIATE 7+ NZ PQE 
MOEBC1
This is a truly unique opportunity to join a highly-regarded team in a bustling and 
exciting location! Our client is a top-tier law firm looking to identify a native English 
speaking Corporate M&A Associate with at least 7 years PQE to join their Moscow 
office. The role will require you to draft English law documents, including purchase 
agreements and stakeholder agreements. You will also manage M&A deals from 
start to finish and represent both local and international corporations and private 
equity houses on transactions in various industries. The role will involve direct 
contact with clients, where you will work closely under instruction of partners in 
different jurisdictions. It is important that you have outstanding networking skills 
and a pragmatic approach to legal advice. 

CORPORATE ASSOCIATE 5-9 NZ PQE 
UKYSC3
Our client is an innovative top-tier law firm who is seeking a Corporate Associate 
to join their International Corporate team. As an important member of the team, 
you will be involved in all aspects of corporate and company law, such as equity 
capital markets, public and private M&A, private equity transactions and joint 
ventures. The team also undertake significant work in IT, media, technology 
and communications, energy, utilities, and healthcare. Many of the transactions 
you will deal with will be cross-border and multi-jurisdictional. The successful 
candidate will have 5-9 years’ PQE acquired at a top-tier law firm and a 
background in corporate transactions. Our client offers excellent career prospects 
and support for all of their lawyers to progress and achieve their goals.

BANKING ASSOCIATE 4-6 NZ PQE
UKZDC4
Our client is seeking a first class Banking Associate with 4-6 PQE to join their 
Banking and Finance team in London. The firm would like to identify a lawyer 
who specialises in financial structuring. The firm’s main focus is to encourage a 
team-based working environment to ensure they can provide the highest quality 
of legal advice. You will be required to draft and negotiate documentation, 
undertake careful regulation and structural reform of banks, and deal with 
structured finance transactions. For certain transactions, you may also work with 
lawyers from other jurisdictions. You must have significant knowledge of banking 
and capital products and the ability to manage junior associates.
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PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIL LITIGATION

INTRODUCTION TO HIGH 
COURT CIVIL LITIGATION 
SKILLS

  
9 CPD hours

Roderick Joyce QSO QC
Sandra Grant
Nikki Pender
Paul Radich QC

This workshop is an excellent opportunity for recently 
admitted practitioners to develop practical skills in civil 
litigation in an intense small-group workshop. You will learn 
how to handle a single fi le from beginning to end, be able 
to identify and understand the various steps in the process, 
develop the practical skills you need to handle this and a 
range of other litigation fi les, competently and confi dently.

Auckland 1

Wellington

Auckland 2

3-4 Apr

16-17 Oct

27-28 Nov

HOW TO RUN A JURY 
TRIAL

  
7 CPD hours

Philip Hall QC
Craig Ruane

Working in groups you will follow step-by-step the practical 
aspects of preparing and conducting a jury trial.
This workshop is a must for all practitioners who see 
themselves as specialising in criminal law, who are already 
on the level one legal aid list, and are seeking inclusion in the 
level two legal aid list, or have been recently appointed to 
the level two legal aid list

Christchurch

Wellington

Auckland

23 May

24 May

25 May

COMPANY, COMMERCIAL AND TAX

INTRODUCTION 
TO COMPANY LAW 
PRACTICE

  
13 CPD hours

John Horner
Ben Johnston
Andrew Leete
Mark Odlin
Graeme Switzer
Daniel Wong

A practical two-day “transaction” based workshop that will 
equip you with the knowledge and understanding to deal 
with the purchase, establishment, operation and sale of a 
business. A popular, regular in the CLE calendar.

Christchurch

Wellington

Auckland

13-14 Mar

13-14 Mar

15-16 Mar

OVERSEAS INVESTMENT 
ACT – ADVISING CLIENTS

  
1.5 CPD hours

Kirsty Millard
Jenna Reid

There have been changes at the Overseas Investment O�  ce 
that impact on applications submitted under the Overseas 
Investment Act 2005 and the approach the O�  ce takes to 
enforcement. This webinar will assist you in advising your 
clients on the submissions of applications to the O�  ce and 
its new enforcement strategy.

Webinar 14 Mar

CYBER LAW 
CONFERENCE

  
7 CPD hours

Chair:
Rick Shera

Cyber risks a� ect the legal profession almost daily. Lawyers 
must take up the challenge to think of cyber law not just 
in the abstract but in the context of industries undergoing 
exponential technological change.

Come and hear from industry leaders in the worlds of 
business, fi nance, government, health, education and more, 
about the impact the cyber world is having on us and the 
steps we need to take to stay one step ahead.

Wellington 4 Apr

WHAT TO DO WHEN 
THE CONTRACT GOES 
WRONG

  
2.5 CPD hours

  
2 CPD hours

Jane Anderson QC
Jenny Stevens

What happens when the deal is done, the contract signed –
and then it all goes wrong? This seminar will provide 
practical guidance within the relevant legal framework on 
how to best position your client when one of the parties 
wants out of their commercial contract.

Christchurch

Wellington

Auckland

Webinar

9 May

10 May

11 May

10 May

CORPORATE 
GOVERNANCE INTENSIVE

  
6 CPD hours

Chair:
Justice Paul Heath

A close look at current issues and developments, both in 
New Zealand and on the international stage.  Attendance 
is essential for practitioners advising clients in the area 
of Corporate Governance, those involved in boards at a 
personal level and for those practitioners wishing to keep 
up-to-date in this particularly challenging area.

Wellington

Auckland

1 Jun

2 Jun

CRIMINAL

DUTY LAWYER TRAINING 
PROGRAMME

  
11* CPD hours

Local Presenters Duty lawyers are critical to the smooth running of a District 
Court list. Here is a way to gain more of the knowledge and 
skills you need to join this important group. This workshop is 
made up of several parts.

*CPD hours may vary, see website

Various Jan-Nov

INTRODUCTION TO 
CRIMINAL LAW PRACTICE

  
13 CPD hours

Brett Crowley A practical two-day workshop covering the fundamentals of 
being an e� ective criminal lawyer. This workshop will benefi t 
all practitioners wanting to be appointed to level one of the 
criminal legal aid list, and those recently appointed to level 
one.

Auckland

Wellington

27-28 Mar

30-31 Mar



PROGRAMME PRESENTERS CONTENT WHERE WHEN

CRIMINAL

ADVANCED LITIGATION 
SKILLS – FOR CRIMINAL 
AND CIVIL LITIGATORS

  
32 CPD hours

Director:
Terence Stapleton QC

Deputy Director:
Judith Ablett Kerr 
ONZM QC

Aimed at practitioners with at least 6-10 years’ litigation 
experience (either criminal or civil) this fi ve-day non-
residential programme follows the same methods that have 
proved so successful in the basic level NZLS CLE Litigation 
Skills Programme. 
Applications close 8 May.

Wellington 18-22 Jun

EDUCATION

EDUCATION LAW 
INTENSIVE

  
6.5 CPD hours

Chair: 
Patrick Walsh

A must for lawyers consulting to or on school boards, 
principals and senior managers, as well as Boards of Trustees 
members. This day will look at the latest issues including 
employment, student issues - social media, jurisdiction 
and freedom of expression, accommodating special needs, 
education council and healthy & safety reforms.

Wellington

Christchurch

Auckland

6 Mar

7 Mar

8 Mar

FAMILY

MEDIATION FOR 
LAWYERS PART A –
UNDERSTANDING 
MEDIATION

  
14.5 CPD hours

Virginia Goldblatt
plus either
David Patten or
Geoff  Sharp

Mediation knowledge and skills are an increasingly important 
adjunct to legal practice. Many more clients are taking disputes 
to mediation (because it works) and the more that  legal 
advisers know about how it works the better. In addition, 
practice as a mediator extends the service that lawyers can 
o� er the public.

Auckland

Wellington

17-19 Mar

13-15 Oct

LAWYER FOR CHILD

  
18.5 CPD hours

Hana Ellis
Wendy Kelly
April Trenberth
Jason Wren

This workshop has been designed to ensure participants 
have the opportunity to develop the full range of skills, 
knowledge and attitudes required to carry out the role of 
Lawyer for Child e� ectively.

Wellington 22-24 Mar

MEDIATION FOR 
LAWYERS PART B – 
CIVIL/COMMERCIAL AND 
FAMILY

  
15 CPD hours

Virginia Goldblatt
Geoff  Sharp
Denise Evans

This workshop builds on the NZLS CLE workshop Mediation 
for Lawyers Part A which provided opportunity to 
understand the process of mediation and to learn to think 
like a mediator – not a lawyer. It provides further opportunity 
to observe a civil mediation, to dissect it and to practise 
mediation skills.

Wellington

Auckland

9-11 Jun

17-19 Nov

GENERAL

WORKING WITH CHINESE 
CLIENTS

  
1.5 CPD hours

Royal Reed
Kate Austin

Many law fi rms are increasingly working with Chinese clients 
which presents both challenges with language and cultural 
barriers coupled with opportunities. This presentation 
will provide practical advice aimed at helping you work 
e� ectively and build enduring relationships with your 
Chinese clients.

Webinar 21 Mar

ELDER LAW INTENSIVE

  
6 CPD hours

Chair: 
Vicki Ammundsen

Attend this annual event to hear the latest on: capacity, 
cross-border issues with international estate planning, aging 
trustees and other trust issues, duty to clients – especially in 
regard to EPAs, PPPR Act changes and new forms, Family 
Protection Act update and multi-generational living.

Wellington

Auckland

24 May

25 May

PRACTICE & PROFESSIONAL SKILLS

TRUST ACCOUNT 
ADMINISTRATOR 

  
4 CPD hours

Philip Strang How do you keep a trust account in good order? This practical 
training is for new trust accounting sta� , legal executives, 
legal secretaries and o¡  ce managers.

Various Mar-Sep

STEPPING UP – 
FOUNDATION FOR 
PRACTISING ON OWN 
ACCOUNT 2017

  
18.5 CPD hours

Director: 
Stuart Spicer

All lawyers wishing to practise on their own account whether 
alone, in partnership, in an incorporated practice or as a 
barrister, will be required to complete this course. (Note: 
From 1 October 2012 all lawyers applying to be barristers sole 
are required to complete Stepping Up). Developed with the 
support of the New Zealand Law Foundation.

Christchurch

Auckland 2

Wellington

Auckland 3

11-13 May

13-15 Jul

7-9 Sep

9-11 Nov

Online registration and payment can be made at: 
www.lawyerseducation.co.nz

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.
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PRACTICE AND PROFESSIONAL SKILLS

TRIPLE YOUR MEMORY 
AND CONFIDENCE, AND 
HALVE YOUR STRESS

  
6.5 CPD hours

Jonathan Robinson To be successful, lawyers have to be able to learn faster, feel 
confi dent working in di�  cult situations, and overcome stress 
e�  ciently and e� ectively. This workshop provides powerful 
and practical techniques to enable you to improve your 
emotional and intellectual capabilities. 

Wellington

Auckland

20 Mar

23 Mar

TOOLS FOR PERSONAL 
AND PROFESSIONAL  
GROWTH

  
6.5 CPD hours

Jonathan Robinson This exciting one-day workshop will provide you with 
powerful and practical techniques for personal growth and 
improvement in both professional and personal life. Topics 
include communication, motivation, overcoming fears, setting 
and achieving goals.

Wellington

Auckland

21 Mar

24 Mar

TRUST ACCOUNT 
SUPERVISOR TRAINING 
PROGRAMME

  
7.5 CPD hours

Philip Strang
Ben Potaka

To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and 
pass all assessments. The training programme consists of self-
study learning modules that are designed to help you prepare 
for assessment.

Auckland 1

Hamilton

Wellington

Auckland 2

Christchurch

20 Apr

20 Jul

14 Sep

14 Nov

23 Nov

LEADERSHIP, 
CONFIDENCE & SUCCESS

  
6.5 CPD hours

Lawrence Green This interactive workshop will increase your confi dence skills 
through applying simple tools and templates, helping  you 
build and maintain high levels of leadership confi dence.

Christchurch

Wellington

Auckland

2 May

3 May

4 May

LAWYER AS NEGOTIATOR

  
11.5 CPD hours

Jane Chart Negotiation is a vital skill for every lawyer and improved 
negotiation skills can help avoid unnecessary litigation and 
produce better settlements more e�  ciently. Attend this 
workshop to gain an understanding of the risks and benefi ts 
of various negotiation strategies and techniques.

Wellington

Auckland

30-31 May

15-16 Nov

INFLUENTIAL 
PRESENTATIONS

  
3.5 CPD hours

Brenda Ratcliff You will learn how to maximise presentation opportunities 
when needing to share information and/or infl uence others to 
bring about change.

Christchurch

Wellington

Auckland

20 Jun

21 Jun

22 Jun

PROPERTY

TRUSTS - A LIFE CYCLE

  
2.5 CPD hours

  
2 CPD hours

Don MacKenzie
Tammy McLeod

This seminar will consider how you can assist your clients 
in structuring their fi nancial a� airs in order to protect and 
enhance their asset base. It will include legal and accounting 
perspectives in providing practical advice for setting up 
and maintaining trusts that meet the specifi c needs of these 
clients as their circumstances change over time.

Christchurch

Wellington

Auckland

Webinar

21 Mar

22 Mar

23 Mar

22 Mar

CONSTRUCTION 
CONTRACTS 
AMENDMENT ACT

  
1.5 CPD hours

Royden Hindle
Edward Scorgie

The Construction Contracts Act amendments have resulted 
in signifi cant changes across the construction sector, with 
more to come. This webinar will consider the practical 
implications of some of the key changes that you should be 
aware of when advising your clients.

Webinar 28 Mar

OFF-THE-PLAN 
AGREEMENTS – SALE 
AND PURCHASE

  
2.5 CPD hours

  
2 CPD hours

Debra Dorrington Whether you act for a developer or a buyer, agreements 
and sales of properties o� -the-plans can introduce a myriad 
of issues.  This seminar will assist you in understanding the 
issues and help you manage risk for your clients.

Christchurch

Wellington

Auckland

Webinar

16 May

17 May

18 May

17 May
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PRACTICE AND PROFESSIONAL SKILLS

TRIPLE YOUR MEMORY 
AND CONFIDENCE, AND 
HALVE YOUR STRESS

  
6.5 CPD hours

Jonathan Robinson To be successful, lawyers have to be able to learn faster, feel 
confi dent working in di�  cult situations, and overcome stress 
e�  ciently and e� ectively. This workshop provides powerful 
and practical techniques to enable you to improve your 
emotional and intellectual capabilities. 

Wellington

Auckland

20 Mar

23 Mar

TOOLS FOR PERSONAL 
AND PROFESSIONAL  
GROWTH

  
6.5 CPD hours

Jonathan Robinson This exciting one-day workshop will provide you with 
powerful and practical techniques for personal growth and 
improvement in both professional and personal life. Topics 
include communication, motivation, overcoming fears, setting 
and achieving goals.

Wellington

Auckland

21 Mar

24 Mar

TRUST ACCOUNT 
SUPERVISOR TRAINING 
PROGRAMME

  
7.5 CPD hours

Philip Strang
Ben Potaka

To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and 
pass all assessments. The training programme consists of self-
study learning modules that are designed to help you prepare 
for assessment.

Auckland 1

Hamilton

Wellington

Auckland 2

Christchurch

20 Apr

20 Jul

14 Sep

14 Nov

23 Nov

LEADERSHIP, 
CONFIDENCE & SUCCESS

  
6.5 CPD hours

Lawrence Green This interactive workshop will increase your confi dence skills 
through applying simple tools and templates, helping  you 
build and maintain high levels of leadership confi dence.

Christchurch

Wellington

Auckland

2 May

3 May

4 May

LAWYER AS NEGOTIATOR

  
11.5 CPD hours

Jane Chart Negotiation is a vital skill for every lawyer and improved 
negotiation skills can help avoid unnecessary litigation and 
produce better settlements more e�  ciently. Attend this 
workshop to gain an understanding of the risks and benefi ts 
of various negotiation strategies and techniques.

Wellington

Auckland

30-31 May

15-16 Nov

INFLUENTIAL 
PRESENTATIONS

  
3.5 CPD hours

Brenda Ratcliff You will learn how to maximise presentation opportunities 
when needing to share information and/or infl uence others to 
bring about change.

Christchurch

Wellington

Auckland

20 Jun

21 Jun

22 Jun

PROPERTY

TRUSTS - A LIFE CYCLE

  
2.5 CPD hours

  
2 CPD hours

Don MacKenzie
Tammy McLeod

This seminar will consider how you can assist your clients 
in structuring their fi nancial a� airs in order to protect and 
enhance their asset base. It will include legal and accounting 
perspectives in providing practical advice for setting up 
and maintaining trusts that meet the specifi c needs of these 
clients as their circumstances change over time.

Christchurch

Wellington

Auckland

Webinar

21 Mar

22 Mar

23 Mar

22 Mar

CONSTRUCTION 
CONTRACTS 
AMENDMENT ACT

  
1.5 CPD hours

Royden Hindle
Edward Scorgie

The Construction Contracts Act amendments have resulted 
in signifi cant changes across the construction sector, with 
more to come. This webinar will consider the practical 
implications of some of the key changes that you should be 
aware of when advising your clients.

Webinar 28 Mar

OFF-THE-PLAN 
AGREEMENTS – SALE 
AND PURCHASE

  
2.5 CPD hours

  
2 CPD hours

Debra Dorrington Whether you act for a developer or a buyer, agreements 
and sales of properties o� -the-plans can introduce a myriad 
of issues.  This seminar will assist you in understanding the 
issues and help you manage risk for your clients.

Christchurch

Wellington

Auckland

Webinar

16 May

17 May

18 May

17 May

Online registration and payment can be made at: 
www.lawyerseducation.co.nz
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PUBLIC LAW

LIABILITY OF LOCAL 
AUTHORITIES INTENSIVE

  
6.5 CPD hours

Chair: 
Duncan Laing

The range and complexity of local authority legal issues 
continue to grow rapidly and encompass more clients in 
di� erent ways. This intensive will provide a wide range of 
expert presentations on Local Authority issues, as well as 
updates on case law and legislative developments. Topics 
include nuisance, leaky buildings, LIMs, Building Act issues 
and more.

Wellington

Auckland

Live Webstream

1 May

2 May

1 May

IN SHORT

LITIGATION AGAINST 
DIRECTORS AND 
COMPANIES

  
2 CPD hours

Andrew Horne
Adam Ross

Do you advise or act for company directors and o�  cers? The 
presenters will outline their perspectives on some of the key 
practical and strategic issues which need to be considered 
in advising directors facing regulatory investigations or 
litigation. 

Auckland 7 Mar

WORKINGS OF THE 
PROPERTY LAW ACT

  
2 CPD hours

Associate Professor 
David Grinlinton
Peter Nolan

It is now more than nine years since the Property Law 
Act received assent with all property lawyers a� ected by 
this legislation. The presenters will focus on real property 
aspects in examining the key themes emerging from the 
case law and the practical implications fl owing from these 
developments to be mindful of when advising your clients. 

Auckland 14 Mar

BUSINESS STRUCTURING

  
2 CPD hours

Te Aopare Dewes
Joshua Pringle

Business structuring requires you to know your clients 
and what structures will align with their needs in creating 
real value with your tailored advice. Following on from a 
session at the Commercial Law Intensive in April 2016, this 
presentation will provide a refresher on the comparative 
features of business structures and have a practical focus in 
working through case studies in this area. 

Auckland 11 Apr

APPLY NOW! 

Further develop your skills as an advocate with the 
NZLS CLE Advanced Litigation Skills Programme
18–22 June, Wellington

Applications close at 5pm on Monday 8 May

Visit www.lawyerseducation.co.nz for more information 
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Year % all Lawyers

1995 12.2%
2000 17.0%
2005 18.7%
2010 19.3%
2015 21.2%
2016 21.3%
2017 22.0%

Business % In-house Lawyers

Academic 1.5%
Commercial 36.6%

Community Law 3.3%
Government 52.0%

Local Government 3.9%
Other 2.6%

Location % In-house % All lawyers

Wellington 41.1% 18.8%
Auckland 39.3% 43.0%

Christchurch 5.8% 9.6%
Hamilton 3.1% 3.9%

Lower Hutt 2.0% 1.4%
Dunedin 1.2% 2.2%

All Others 7.5% 21.1%
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SPOTLIGHT ON...

In-house lawyers make up 22% of the New Zealand-based legal 
profession (2780 in-house lawyers out of 12,645), and continue to hold 
an increasing proportion of all practising certificates.

In-house lawyers as % of NZ practising certificates

In-house lawyers work in several distinct areas. The government sector 
employs just over half. One outcome of this is a very high proportion 
of all in-house lawyers being located in Wellington. Almost half - 48.1% 
- of all lawyers who work in Wellington are in-house. The next highest 
proportion is Lower Hutt, with in-house lawyers making up 30.9%.

In-house lawyers by business of employer

In-house lawyer by location

The majority of in-house lawyers - 61.3% - are women. This compares 
with the whole New Zealand-based legal profession where 49% of 
lawyers were women at 20 January 2017. There is little gender variation 
between the different types of organisation which employ in-house 
lawyers. The highest proportion of women - 66.2% - work in the “other” 
category (mainly unions, professional organisations and charities), while 
the lowest - 60.9% - work in both commercial and government.
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Female In-house

Female all lawyers

Male In-house

Male all lawyers
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Measure Female In-house Female All Lawyers Male In-house Male All Lawyers

Average Age 39 years 7 months 38 years 3 months 41 years 7 months 45 years 3 months

Average Years 
in Practice

14 years 2 months 13 years 2 months 16 years 0 months 21 years 10 months

Business 1 Lawyer 2-5 6-10 11-50 51-99 110+ Enterprises Locations

Academic 4 8 2 0 0 0 14 26
Commercial 288 122 11 20 0 0 441 500
Community Law 4 14 4 1 0 0 23 25
Government 18 37 20 22 3 3 103 260
Local Government 16 13 2 2 0 0 33 34
Other 6 12 1 2 0 0 21 31
Total 336 206 40 47 3 3 635 934

Years in Practice Female In-house Male In-house Female All Lawyers Male All Lawyers

0 to 5 16.7% 16.6% 25.8% 15.6%
6 to 10 18.3% 18.3% 18.2% 11.5%
11 to 20 40.9% 32.7% 32.3% 22.4%
21 to 30 19.8% 21.4% 16.5% 18.9%
31 to 40 3.9% 8.4% 6.4% 17.5%
40+ 0.4% 2.4% 0.8% 14.2%

As with the whole legal profession, there are some major experience differences between men and women 
in in-house practice.

In-house lawyers tend to work in small teams, and are present in 934 offices across 635 separate organisations. 
This gives an average of three lawyers per office and 4.4 per organisation - with over half (336) of all 
organisations employing in-house lawyers having just one on the staff. As might be expected, the government 
has the highest average number, with 14.8 in-house lawyers per government department or agency. There 
is an average of 1.6 in-house lawyers per organisation in the commercial sector.

Size of legal team by nature of business
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The increasingly frenetic pace of life 
in a 24/7 digital world seems to have 
wrought havoc with the world of regional 
lawyer sporting events. There are, of course, 
notable exceptions. The lawyers-only 
Devil’s Own golf tournament will be held 
in Palmerston North for the 83rd time this 
year.

However, in a number of New Zealand 
Law Society branch offices there are 
shelves with a small collection of tarnished 
(and sometimes battered) cups, shields and 
bowls. Mementos of once eagerly-antic-
ipated sporting events when members 
of the legal profession would do battle 
amongst themselves or against accoun-
tants, bank officers or other occupations. 
On many of them the final inscription is 
a date from the 1980s or 1990s.

There are just so many more things to 
do these days. Back in the 1980s — a world 
without email, internet, or many of the 
time-tailored 21st Century recreations 
which beckon — there were fewer events 
and more time to get excited about them. 

And there’s also been a major shift in the 
makeup of the New Zealand legal profes-
sion. Today, 50.9% of lawyers are men; in 
1985, 87.7% were. Traditional male sporting 
pursuits such as golf and cricket dominated 
lawyer competitions and, of course, a 
much higher proportion of lawyers were 
interested or could be pressganged into 
participating. The only women’s sport-
ing event that has been found was the 
Wellington Women Lawyers’ Association 
golf tournament which flourished briefly 
at the turn of the century.

This is not to downplay the world 
of lawyer sports events. They are still 
successfully held around New Zealand. 
Internationally, there are a number of 
events for the legal profession which are 
growing in strength. The 18th biannual 

Those trophies sitting 
on the shelf

LIFESTYLE

BY GEOFF  
ADLAM

lawyer World Cup Football tournament was held in Spain in May 
last year. There was a successful Lawyer World Rugby Cup in 
London in 2015, won by Ireland. And at the end of January 2017 
a team of New Zealand lawyer cricketers took on Australia in 
two matches in Queenstown with the objective of helping New 
Zealand get a team ready to compete in the sixth Lawyers’ World 
Cricket Cup in Colombo, Sri Lanka in August/September. 

A survey of old lawyer journals, the memories of NZLS branch 
office staff and those in other organisations seems to indicate that 
many once regular events have fallen into abeyance. Apologies for 
any “live and well” competitions that have been missed.

Trophies
Many of New Zealand’s lawyer sporting events began with dona-
tion of a trophy. In 1937 Hastings lawyer George Ebbett donated 
a golf cup to be played for between combined teams of lawyers 
and bank clerks. World War II intervened and the Ebbett Cup (a 
handsome trophy, which rests in the office of the NZLS Hawke’s Bay 
branch) was revived spasmodically thereafter. In recent years — in 
another reflection of changing times — the competition has been 
opened up to include accountants and valuers. Low numbers and 
competing events meant there was no competition in 2016, but 
an organising committee is hopeful of a March 2017 tournament.

The difficulties in perpetuating specified allegiances were 
encountered in Otago also, with the Otago Insurance and Legal 
Challenge Trophy for golf competition between the legal profes-
sion and insurance agents. First competed for in 1934 (won by 
Insurance) it seems to have stopped in 1939 (Law) before being 
revived in 2004, 2005 and 2007 (finally won again by Insurance). 
The Otago branch of NZLS also holds the impressively-named 
George Joseph Knapp Memorial Trophy, for competition between 
“Law and Justice” (presumably the department).

Southland lawyers no longer have a regular sporting event, 
but the NZLS Southland branch office holds the Law Courts/Law 
Society Challenge Cup. This was last won in 1985 by the Southland 
District Law Society. Proposals to reinstate the competition have 
so far come to nothing.

In the Hamilton office of the NZLS Waikato Bay of Plenty 
branch sits an substantial cup (kept polished) with the inscription 
“Waikato Bay of Plenty District Law Society First Mortgage Trust”. 
The trophy — for golf — was last won by Michael F Dixon in 2012. 
A large wooden shield — “The Department Shield for Law Society 
Teams Golf ” is dated 23 September 1967 and notes that it was 
“Presented by the Trust Manager, The New Zealand Insurance Co 
Ltd, Palmerston North”. This trophy is still competed for and sits 
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in the base of the current holder — the Waikato Bay of 
Plenty branch.

The widow of Manawatu lawyer Bill Maloney donated 
a cup for golf to commemorate his memory. The first 
tournament for the Maloney Cup was held in 1988 and 
won by David Graham. Unfortunately, the tournament 
is no longer held.

Hive of activity
The Wellington District Law Society – now the Wellington 
branch of NZLS — was a hive of sporting activity. The 
annual cricket match between the Law Society (a team 
with many ring-ins) and Bell Gully is still played. Initially 
the “WG Grace Memorial Trophy” was at stake, but from 
1986 the teams have played for the Sir Denis Blundell 
Trophy.

Cricket was big in Wellington legal circles. Buddle 
Findlay were also involved in annual matches with the 
Wellington District Law Society (and won the inaugural 
but short-lived lawyer’s indoor cricket league in 1985), 
along with lawyer teams from several other districts. 
WDLS played six matches in 1991, against lawyer teams 
from Manawatu, Hawke’s Bay, Wi Tako prison (perhaps 
not lawyers), Bell Gully, Chapman Tripp and Wanganui.

The Rowe’s Bowl for annual matches between 
Wellington and Manawatu District Law Societies was 
first competed for in 1962 — the year Manawatu became 
a separate district law society. It appears the trophy 
was never taken to Manawatu when matches were 
played there, with the traditional excuse being that it 
had been forgotten. The Bowl now rests permanently 
in the Wellington branch office in Waring Taylor Street. 
The last inscription is “1978 — Drawn”.

Another Waring Taylor Street fixture is now the Les 
Rose Bowl, once the sought-after symbol of Wellington 
lawyer golfing supremacy. First won in 1963 by C.A.N. 
Beyer, the final winner was Wellington lawyer Dan 
Parker, in 2008. The annual tournament was always 
held at the Heretaunga course, with the Bowl awarded 
for the best single stableford. There were other prizes 
too, including for the “worst single stableford”. Perhaps, 
unkindly, the winner of that prize was recorded in 1984 
along with his score: 3. In later years the score was not 
listed, with “low singles” instead.

As noted above, the tournaments were male dom-
inated. An enduring Wellington event, however, the 
annual Bowls Tournament at the Terewhiti Bowling 
Club, was started and organised by the late Shirley 
Parr. Teams from the legal profession competed for the 
Garrow Shield.

The Canterbury-Westland branch of NZLS still holds 
an annual sports day (featuring events such as a limited 
overs cricket match in 2014 between a Conveyancing 
XI and a Common Lawyers XI) and the annual Hunter 
Cup lawyers and accountants golf competition endures, 
with the 2017 event to be held on 6 April at Christchurch 
Golf Club. 

The trophy for what was once an annual cricket 
match between Wellington and Canterbury District 

▲ The WBOP Golf Shield ▼  The Tenpin Bowling Legal 
Challenge Trophy
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Law Societies (presented in 1974 by 
Associated Group Holdings Ltd) now 
sits in the Wellington branch office, 
last won in 1988 by Wellington.

… and now the Devil’s 
Own
Which brings us to the Devil’s 
Own group of tournaments: easily 
the most successful and enduring 
of New Zealand lawyer sporting 
events. The Devil’s Own was ini-
tiated by a group of Manawatu 
and Hawke’s Bay lawyers and first 
played at the Hokowhitu course in 
Palmerston North in 1932. It is New 
Zealand’s oldest privately run golf 
tournament and has its own website 
(www.devilsown.org.nz). Invitations 
are extended only to past or present 
members of the New Zealand legal 
profession or the judiciary. Played in 
Palmerston North over three days in 
September each year, this year will 
see the 83rd tournament.

Men dominate in the field, but 
women do participate. National 
newspaper headlines were made 
in 1989 when, after 55 years, a 
woman won the Devil’s Own. Moira 
Thompson of AJ Park & Son was the 
only woman in a 130-strong field 
and beat the men playing off the 
men’s tees. 

The Devil’s Own has spawned two 
other golf tournaments. The Last 
Resort golf tournament is held in 
Masterton each year. It started in 
1968, apparently after two lawyers 
(later to become District Court 
Judges), Brian Blackwood and 
Neville Jaine, were travelling home 
to Wairarapa after failing to make 
the cut at the Devil’s Own tourna-
ment. They decided there should 
be one last chance for legal golfers 
like themselves. The Last Resort 
tournament was born.

The South Island has its own 
Devil’s Own tournament, which is 
held at Methven. The last event, in 
November 2016, attracted lawyers, 
legal executives and judges from 
Auckland to Invercargill. Like all 
lawyer events, the event was an 
excellent opportunity for partic-
ipants to compete seriously, or 
not so seriously, and to enjoy the 
company of fellow members of the 
legal profession.

Rectify – a classy 
‘whodunnit’ tale of 
murder, deception 
and redemption 

LIFESTYLE

BY NICK  
BUTCHER

Imagine being locked in a 
windowless white brick cell not 
much bigger than a janitor’s office 
for almost 20 years.

The only regular human con-
versation is by hollering through 
a floor level air vent connected to 
the adjoining inmate’s cell.

But that’s all it is: a daily rant, 
small talk turning into life talk as 
the prisoners never meet each other, 
except for a final glimpse through 
the cell door window as one of them 
is on his way to the executioner’s 
chamber.

The American legal drama Rectify 

is now into its fourth and final 
season and has been showing on 
Sky TV’s Rialto channel, as well as 
on Netflix.

It is the story of Daniel Holden, 
a one-time troubled teenager who 
spends nearly two decades on 
Georgia’s Death Row for the rape 
and murder of his high school 
girlfriend.

In season one, the conviction 
for rape is vacated because of DNA 
evidence excluding Holden as the 
rapist and he eventually returns 
to his southern redneck town to 
live with his mother and family. 
However, the murder conviction 
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hangs over him.
And while many in the town 

staunchly do not think he did the 
crime, others have stuck to their 
belief that a confession, even under 
coercion is a confession, and who, 
after all, would admit to a crime 
they did not commit?

The problem is, Daniel Holden 
himself isn’t sure if he murdered 
Hanna Dean, because he was 18 
and high on a combination of illegal 
drugs including magic mushrooms, 
but so were a bunch of other teen-
age boys and Hanna was apparently 
known to be a promiscuous girl.

The story unravels pointing to her 
promiscuity being somewhat forced 

He spent his incarcerated days reading his many 
books, chanting to escape the voices in his head or 
speaking with Kirwin Whitman through the vent.

Whitman is a black American who is on Death Row 
for murdering a three-year-old child, the result of an 
armed robbery that went horribly wrong.

The circumstances result in them becoming best 
friends and forming an unlikely alliance.

Holden’s lawyer, Jon Stern, is certain his client is 
innocent and that the whole charade is a small town 
hick cover-up.

Rectify is highly unpredictable and just when you 
think the story will head into an obvious direction, 
it doesn’t.

The first two seasons are about establishing the story 
and the characters – of which there are many – includ-
ing Daniel’s mother, his sister, a younger brother he 
barely knew, a stepfather and stepbrother, along with 
the local sheriff and former acquaintances of Holden’s, 
some of which may or may not have committed the 
crime or have been party to it.

At the end of season three, the drama hits a cre-
scendo. Prosecutors and a dodgy senator want to send 
Holden back to prison for the murder of Hanna Dean 
but Stern calls their bluff, saying they have no case, 
so a plea bargain is offered.

While Stern advises against it because he is confident 
he can successfully defend his client, Holden accepts 
a deal in which he pleads guilty to murder.

And with time served, he is free with a punitive 
parole period of 20 years.

Holden accepted the deal because of a lack of trust 
in the judicial system and concern that he wouldn’t 
get a fair trial.

Season four focuses largely on his time at the New 

and encouraged upon her by a group 
of rampant teenage boys who were 
more wolves than young men.

So was Daniel Holden simply the 
fall guy as a result of this brutal 
crime and pronounced guilty by 
association because of a lack of 
coherent memory?

That’s the question that shines 
both brightly and darkly throughout 
the series and just when you get to 
a twist, there’s another turn in the 
jagged story.

Rectify flips and flicks back to 
the prison through the tormented, 
lethargic and dreamy mind of Daniel 
Holden, played by Aden Young.

Canaan Project, in Nashville, which 
helps reintegrate former serious 
offenders into society. He has a 
poor-paying job as a warehouse 
worker, and there’s even a love 
interest thrown into the story.

Meanwhile, as Holden adjusts to 
a new life, and living with other 
former prisoners, the legal battle 
to clear his name continues in the 
background.

Eventually, new evidence that 
was sprinkled and hinted through 
season three begins to harden 
and cannot be ignored, and a new 
inquiry into the rape and murder 
of Hanna Dean is reluctantly, but 
justifiably, announced.

Rectify is the story of not just one 
man’s redemption but perhaps an 
entire town’s redemption as the 
more the story develops the more 
obvious it appears that this town 
has been keeping dark and dirty 
secrets for a long time, and like 
anything buried in a swamp, sooner 
or later it will begin to surface.

Unfortunately, there is no season 
five to look forward to in this 
legal drama, so you’ll just have to 
imagine the likely courtroom drama 
that would unfold, not to mention 
the massive financial settlement 
he may have received because of 
wrongful conviction.

 SundanceTV
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Notable Quotes

Five tragic lawyer deaths
William Brewer
On 4 March 1844 around 6pm, Wellington lawyer William 
Brewer died of a wound received during a duel on 26 February 
1844 with fellow lawyer Hugh Ross. The duel was fought in 
Wellington’s Sydney Street West, behind where Parliament 
Buildings now stand. The quarrel originated from what the New 
Zealand Gazette and Wellington Spectator reported as “some 
legal difference which arose in the County Court”. Brewer and 
his brother Charles were among the first 12 lawyers admitted 
to practice in New Zealand. The Coroner’s jury concluded 
“Died of a gunshot wound by whom inflicted there is no 
evidence to prove”. Ross continued to practise.

George Richardson
Crown Prosecutor George Richardson was one of 22 New 
Zealand Company settlers killed on 17 June 1843 at Wairau, 
Nelson in a clash between the settlers and Ngāti Toa over the 
purchase of land in the Wairau Valley. The event was known 
first as the Wairau Massacre, then the Wairau Affray and finally 
the Wairau Incident as interpretation changed over the years. 
An investigation by Governor Robert FitzRoy found that the 
settler party had provoked Ngāti Toa. Richardson, who was 
admitted in 1842, was also editor of Nelson’s first newspaper, 
the Examiner.

George Sainsbury
Prominent Hawke’s Bay lawyer George Sainsbury was lost 
overboard on 16 April 1901 while travelling on the SS Monowai 
between Sydney and Greymouth. He was returning from a 
year-long trip to Europe with his wife and had been reported 

to be in “indifferent health” — which appears to have been 
severe depression. Two stewards were assigned to attend to 
him but he was reported to be missing early in the morning. 
A search of the vessel and surrounding sea were made but no 
trace was found and it was concluded that he had been lost 
overboard. In spite of popular legend, he was not returning 
from a visit to the Privy Council, but from a year’s sabbatical.

James Ward
On 5 February 1962 around 9am, Dunedin lawyer James Ward 
opened a parcel in his office. It exploded and he died six hours 
later in hospital from severe injuries. The crime was never 
solved, with the Police never establishing a motive. They 
found that the parcel had been posted in Dunedin during the 
preceding weekend and it contained two torch batteries, a 
pull-through switch, an electric detonator, some explosive and 
electrical wiring. Opening the parcel completed an electrical 
circuit which detonated the explosive.

Dame Harriette Vine
On 2 September 1962 Whanganui lawyer Dame Harriette Vine 
was killed when she was struck by a train while walking home 
from work at Treadwell Gordon. She was aged 84 and had 
worked at the firm as an employee for 47 years after becoming 
the first woman to graduate in law from Victoria University of 
Wellington in 1913 (and with an LLM in 1915) and the fifth to be 
admitted in New Zealand. Dame Harriette, who specialised 
in banking, trusts, wills and company law was recognised for 
her work with the St John Ambulance Association

❝ He told me that he felt abandoned, he'd had suicidal 
thoughts, he was cold, hungry and terrified. It's really 
appalling, and I think that's been acknowledged by 
everyone involved. ❞

 — Susie Barnes, lawyer for a man who spent 48 hours 
alone over a weekend in a holding cell at Masterton 
District Court.

❝ I couldn't find a case of someone who had the temerity 
to stand in front of a sentencing judge shamelessly and 
just lie and lie and lie. ❞

 — District Court Judge Kevin Phillips outlines his research 
in seeking an appropriate sentence for Nicholas Birch 
who appeared in court at the sentencing of a former 
cellmate and pretended to offer employment and 
reparations. The cellmate recieved a six month discount 
on his service. 

❝ The appropriate sanction is a strike off. ❞
 — Nicola Lucking, chair of the UK Solicitors Disciplinary 

Tribunal, after the tribunal took 10 minutes to find 
human rights lawyer Phil Shiner guilty of professional 
misconduct charges. Mr Shiner was found to have been 
repeatedly dishonest as he brought cases that British 
troops had killed, mutilated and tortured Iraqi civilians.

❝ The opinion of this so-called judge, which essentially 
takes law-enforcement away from our country, is 
ridiculous and will be overturned! ❞

 — The President of the United States uses Twitter to 
analyse the decision of US District Judge James L Robart 
to temporarily block enforcement of his ban on entry 
to the United States for citizens of seven countries and 
refugees.
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Black coat 
helped lawyer 
masquerade
Indian police have arrested a man who 
posed as a lawyer for seven years in 
Delhi’s Dwarka court complex. Ajit 
Kar has reportedly appeared in court 
in as many as 55 cases. Police say he 
decided to pose as a lawyer after he 
came to the courts for a case in 2010 
“and realised the fees for legal services 
were exorbitant”. Kar’s imposture was 
discovered when a lawyer could not find 
the chamber where he worked. He told 
police that he would wear a black coat, 
which was often enough to convince 
potential clients that he was a lawyer. 
In February 2016 the Bar Council of India 
said it was possible that over 30% of 
Indian lawyers had fake law degrees.
 

But soft – we 
are observed
“…any place not belonging to His 
Majesty where any munitions of war, 
or any sketches, models, plans or 
documents relating thereto, are being 
made, repaired, gotten, or stored under 

❝ They should bring in the big fish (lauia), they have a lot 
of experience and they know how to deal with these 
difficult cases. What I mean is that not all lawyers are 
the same. ❞

 — Samoan Prime Minister Tuilaepa Sa’ilele Malielegaoi 
defends his Attorney-General’s decision to appoint 
Christchurch barrister Nigel Hampton QC to 
manage over 200 charges against suspended Police 
Commissioner Fuiavailili Egon Kell.

❝ How can you be committed to their cause when at the 
same time you will be punished if, at the end, you lose. 
That creates a significant chilling effect on lawyers 
who are representing their clients. ❞

 — Toronto lawyer Paul Slansky after Canada’s Supreme 
Court refused to hear his appeal on an $84,000 costs 
award against him. Mr Slansky’s client had engaged 
him to appeal after himself unsuccessfully suing 62 
defendants for negligence and economic loss.

❝ At the risk of over-simplification, there are, in general, 
three categories of people who represent themselves 
in Court. The first are those who cannot afford a lawyer 
because they do not qualify for legal aid. The second 
are those who think they can do a better job than a 
lawyer. The third comprises people who have become 
obsessed with a particular dispute, for whatever 
reason. ❞

 — Heath J in Brown v Sinclair [2016] NZHC 3196 (22 
December 2016).

❝ There are billions of postings each day. You want us 
to employ a sort of wonder machine to detect each 
misuse. Such a machine doesn't exist. ❞

 — Facebook lawyer Martin Munz defends the company in 
a German court after it was sued by a Syrian refugee 
seeking to get it to block a photo of the refugee and 
Chancellor Angela Merkel that had been misused in 
hate-speech postings.

contract with, or with any person on 
behalf of, His Majesty, or otherwise on 
behalf of His Majesty;”
- Part of the definition of “prohibited 
place” in section 3 of the UK’s 
Official Secrets Act 1911. The UK Law 
Commission says this still provides the 
UK’s principal legal protection against 
espionage and has recommended 
its repeal as it does not reflect how 
information is stored in the digital era.

Exciting lawyer 
drama to start 
filming
Scandanavian TV production company 
SF Studios is about to start filming 
The Lawyer, a 10-part thriller series. 
Starring Sweden’s Alexander Karim, it 
will be shot in Stockholm, Malmo and 
Copenhagen. The drama focuses on 
successful Swedish defence attorney 
Frank Nordling who discovers his firm’s 
most important client is responsible 
for the murder of his parents. As he 
becomes obsessed with revenge, 
Nordling gets embroiled in the 
Copenhagen underworld and its web 
of violence. 
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