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News Points
Helping vulnerable 
witnesses
A bill aimed at enhancing court processes for 
vulnerable witnesses passed its third and final 
reading on 20 September.

The Evidence Amendment Bill will reduce 
unnecessary trauma and better protect vic-
tims who become involved in the court process, 
Justice and Courts Minister Amy Adams says.

“Giving evidence can be especially tough for 
young and vulnerable witnesses. The changes 
we’re making through this Bill will help to make 
the court process less traumatic for those it may 
affect the most,” Ms Adams says.

The Bill includes three core changes:
 ▪ improving the court process for child wit-
nesses;

 ▪ enhancing court process for complainants 
in sexual offence cases; and

 ▪ introducing safeguards for video record evi-
dence.

It will come into force no later than 1 July 2017, 
Ms Adams says.

Access to justice
A round table discussion was held in Auckland 
on 8 September. The round table discussion was 
organised by the New Zealand Bar Association 
and Community Law Centres o Aotearoa. It dis-
cussed the idea of a pro bono referral service.

New Zealand Law Society President, Kathryn 
Beck, was among those who attended the meet-
ing. The Law Society is currently considering 
options in this area.

Electronic monitoring
The Electronic Monitoring of Offenders Legis-
lation Bill passed its third and final reading on 
20 September.

The Bill amends the Corrections Act 2004, the 
Sentencing Act 2002, and the Parole Act 2002 to:

 ▪ enable the courts to impose electronic mon-
itoring as a special condition of release when 
sentencing an offender to a prison sentence 
of up to two years;

 ▪ enable the courts to impose electronic 
monitoring when sentencing an offender to 
Intensive Supervision; and

 ▪ clarify the Department of Corrections’ leg-
islative authority to electronically monitor 
prisoners permitted to go outside the wire 
(ie, those residing in external self-care units 
and prisoners granted temporary release or 
removed from prison).

environmental and social standard for 
responsible forest management. FSC® cer-
tification means that the paper used to pro-
duce LawTalk meets FSC®’s requirements 
at all stages along the production chain. The 
shrink wrap used for delivery of LawTalk is 
27 micron biodegradable film manufactured 
in New Zealand. This degrades naturally. If 
you wish to discard LawTalk please recycle 
it. The wrapping may be composted.
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The anti-money laundering and countering financing of terrorism 
(AML/CFT) regime is, ultimately, a public good regime.

It is aimed, most simply, at preventing both the proceeds of crime 
entering the financial system and the funding of activity that is fun-
damentally detrimental to society.

As a member of the international governmental forum that sets AML/
CFT standards (Financial Action Task Force (FATF)) New Zealand is 
committed to implementing the FATF recommendations. The Ministry 
of Justice consultation noted that services provided by legal pro-
fessionals are attractive to criminals wanting to launder money. In 
some cases involvement of lawyers may be innocent or unwitting 
and “red flags” can be missed by the lawyer involved.

As the Law Society noted in its recent submission on introducing 
phase two of the Anti-Money Laundering and Countering Financing 
of  Terrorism Act 2009 (AML/CFT Act), the Ministry of Justice’s con-

sultation paper on introducing phase two of the AML/CFT Act records that money laundering and 
financing of terrorism are “significant problems” in New Zealand. They are “allowing criminals to hide 
criminal proceeds and to fund serious crimes such as drug offending, organised crime and tax evasion, 
with an estimated $1.5 billion being laundered in New Zealand each year.”

Phase one of the AML/CFT Act came into force on 30 June 2013. That placed obligations on New 
Zealand’s financial institutions and casinos to detect and deter money laundering and terrorism financ-
ing. The regime has, therefore, already impacted the financial sector, and indirectly everyone who deals 
with that sector.

As discussed in the feature in this edition of LawTalk, phase two of the AML/CFT regime will extend 
it to include larger groups of professionals that can often unwittingly be part of this process. That 
includes lawyers.

Given the value of the regime to New Zealand society and the implications for lawyers, it is important 
for the profession to work with Ministry of Justice and the supervisors to help achieve the objectives 
effectively and proportionately. In a way that will be effective without imposing unreasonable require-
ments on the profession.

In its widest scope, the legislation does challenge traditional ideas of privilege and the sanctity of 
the lawyer-client relationship, but with careful finessing it is possible to balance the need to protect 
privilege for the public good with the objectives of the legislation.

It is very encouraging that the New Zealand Law Society is focussed on the issues. The Law Society 
submission showed both that the Law Society is willing to proactively work with the Ministry, and also 
that it is acutely aware of the challenges. It is working to ensure the regime that finally hits us is workable.

Ultimately the legislation is coming. The Government has clearly signalled that fact.
Lawyers – individually, within law firms, and as a profession – need to start working to understand 

the legislation. In particular the duties to develop a compliance programme and a risk assessment are 
unlikely to change, so it would be worthwhile for people to start thinking about this.

As a profession, we have made a valuable beginning by presenting a submission that, we believe, will 
provide the best framework for the operation of phase two in relation to lawyers.

Herman Visagie
ILANZ – NZLS In-house Section, Committee member

Herman has been involved with the AML/CFT world for a number of years, including in a policy capacity at 
former Ministry of Economic Development and NZ Bankers Association and now as Compliance Officer and 
General Counsel at TSB Bank Ltd. 

From the Law Society

Anti-money laundering
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Sophie east has been 
elected a Council Member 
of the Arbitrators’ and 
Mediators’ Institute of 
New Zealand (AMINZ). Ms 
East was appointed to fill 
the vacancy created when 
Justice Sally Fitzgerald was 
appointed to the High Court 

bench. Ms East is a litigation partner at Bell 
Gully. She has extensive arbitration experience 
in New Zealand and overseas, as well as exten-
sive commercial litigation experience in the New 
Zealand courts. Before joining Bell Gully, Ms 
East worked for four years as an associate in 
the international arbitration team at White & 
Case in New York.

Three sitting AMINZ Councillors – Mark 
colthart, Nicola Hartfield and Mark Kelly 
– were re-elected to the Council following the 
AMINZ elections last month.

Retired Court of Appeal judge, Justice Lyn 
Stevens Qc, will chair an independent inquiry 
into the Havelock North water supply contam-
ination incident. Justice Stevens will be joined 
on the panel by NZQA CEO and former Director-
General of Health Dr Karen Poutasi and local 
government and engineering expert Anthony 
Wilson.

Sophie East

On the Move

Duncan Cotterill has promoted Jessie Lapthorne, Kirsty McDonald and Simon 
Munday to partners of the firm. A specialist employment and health and safety 
lawyer, Jessie first joined Duncan Cotterill in 2004. After leaving the firm in 2006 to 
take up a role as an employment lawyer in London, Jessie returned to the firm’s 
Auckland employment team in 2013. Kirsty, also an employment law specialist, 
joined Duncan Cotterill in 2010, after working in the Middle East for four years. 
Kirsty advises clients across a broad range of sectors including manufacturing, 
construction, forestry, distribution, transportation and IT. Formerly of Buddle 
Findlay, commercial property and real estate finance specialist, Simon joined 
Duncan Cotterill earlier this year. His recent experience includes acting for major 
New Zealand banks on commercial real estate finance transactions, advising on 
commercial, industrial and retail leasing projects, construction contracts and prop-
erty-related joint ventures, in addition to working with developers on large scale 
residential and commercial property projects throughout New Zealand. Duncan 
Cotterill has also appointed associate Katrina Hammon, who specialises in retail, 
franchising and licensing.

Correction
In the last issue of LawTalk, we ran an item 
in the “On the move” column about Sarah 
Ongley starting with SBM Legal. We ran 
a photo with the item, but it was a photo 
of a different Sarah Ongley. The photo 
was of Sarah Ongley who is a barrister 
at Bank Chambers in New Plymouth, and 
who specialises in environmental and local 
government law. LawTalk apologises for 
this mistake.

Duncan Cotterill’s three new partners (from left) Simon Munday, Jessie Lapthorne and 
Kirsty McDonald.

Dr Maria Pozza has joined Lane Neaves’ corporate team as 
a corporate solicitor and is based in the Christchurch office. 
She continues to offer commercial space legal services and 
has expanded her practice to include complex corporate and 
commercial legal services.

Dr Maria Pozza
Continued on page 11...

❝  Common sense 
often makes 
good law”

— William O Douglas

6

Lawtalk 898 · 7 October 2016



Our Profession, Our People

While gender balance is a hot topic within the profes-
sion, achieving this has not been a challenge for Luke 
Cunningham Clere, the Wellington Crown Solicitor’s 
office.

Following the recent promotion of Sally Carter and 
Stephanie Bishop from senior associate to partner the 
firm now has gender balance among its partners. They 
have joined Kate Feltham, who has been a partner since 
2004, Grant Burston – who holds the Crown warrant – 
Dale La Hood and Tim Smith.

This gender balance prevails throughout the firm. For 
example of the firm’s five senior associates, three are 
females. The firm is also led by a female Chief Executive.

“It’s been a natural evolution,” Ms Carter says. “It’s 
not about making sure that females are recruited or 
promoted based on gender – these decisions are made 
by recruiting or promoting the best person for the role 
based on their merit”.

“We wouldn’t want to be seen to be promoted because 
of the fact that we’re women as this would be under-
valuing us in terms of our qualifications and skill sets,” 
Ms Bishop says.

Ms Carter is also involved in graduate recruitment 
for the firm and observed that on balance a lot more 
females are applying for graduate legal jobs than males. 
This, hopefully, bodes well for achieving gender balance 
across the profession in the future, she says.

Law firm achieves gender balance

Exciting work
Irrespective of gender it’s the type of work that Luke 
Cunningham Clere does that makes it an exciting place 
to work.

The firm has a long tradition as the office of the 
Wellington Crown Solicitor dating back to 1936. Crown 
Solicitors are responsible for the conduct of trials in the 
High Court and District Court on behalf of the Crown.

Alongside this the firm has, over the last 10 years, 
developed a significant practice providing litigation, 
public law, prosecution and enforcement legal services 
to public service organisations.

The nature of their work means the firm is able to 
provide hands on advocacy experience to their solicitors. 
This enables the firm to attract and retain top people.

“It means that the team here gets lots of court expe-
rience, which is what people love about the job,” Ms 
Carter says.

“It’s pretty exciting here,” Ms Bishop says.
“I think the other side of the criminal work is that 

you need to be quite personable,” Ms Carter says. “You 
are dealing with a jury. You can’t be too legalese or 
you won’t be understood. So there’s quite a focus on 
making sure we are communicating well. We work on 

By Frank Neill

Luke Cunningham Clere’s two new partners, Stephanie Bishop (left) and Sally Carter. 

Continued on next page...
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understand things a bit better. It’s valuable to have 
this perspective.

“I had a number of interests at the same time. For 
example, I was involved in managing a band in my 
spare time, so I became familiar with some music law.”

Ms Carter got approached to join a prestigious crim-
inal barrister’s chambers in London and around that 
time, she and her partner began asking themselves 
what they really wanted in life.

“Lifestyle is important and we decided we wanted 
to come to New Zealand.

“I’d been over here when I was much younger, so we 
came over here for two months, travelled round, and 
met with various people, including people in law firms.

“We came over, fell in love with New Zealand.”
She and her partner moved to New Zealand in 2008, 

settling initially in Christchurch, where she was with 
Crown solicitors Raymond Donnelly.

“Then the earthquakes happened, so after being over 
here not that long we were involved in that. We stayed 
in Christchurch for a while after the earthquake and 

involved in the Inner Temple society 
and that made me decide I wanted to be 
a barrister. When I finished university I 
went to the Inns of Court School of Law 
where I got my bar qualifications, and 
then I did pupilage in a predominantly 
criminal set, so most of my background 
has been crime, but also public law and 
regulatory work.”

Following her pupilage Ms Carter 
moved to chambers in the Southampton 
area.

“I was there for 14 years in the bar in 
England – so completed many, many jury 
trials. The beauty of the English system 
is that you defend and prosecute, so 
you’re not necessarily pigeonholed in 
one area. I think it’s good for everyone 
to have done a bit of both sides so you 

developing a team that is approachable and friendly 
which ensures that they’re going to do a good job.

“We definitely have a great bunch here – top of the 
range.”

Stephanie Bishop
Ms Bishop’s legal career has enabled her to combine 
two of her passions – law and aviation.

“I didn’t actually start off wanting to be a lawyer. I 
wanted to be a pilot. And I was training to be a pilot 
when it was suggested to me by my wise father that 
maybe I needed a fallback option so I decided to try law.

“In the first few years studying law at Waikato, I was 
very much dedicated to flying. But once I got into my 
third year, when I started doing papers like evidence 
and criminal law, it really struck me that law is actu-
ally a vehicle for significant social change. And it’s a 
vehicle for social justice and criminal justice which I 
feel passionate about.

“It was at that point that I decided to change my 
path and went into law, finished my degree and then 
started working in a small three-partner firm in the 
Hawke’s Bay, working in employment, civil litigation, 
family law (a lot) and (a little) criminal law.

“I did that for three years, then moved to London 
where I worked in a large international criminal firm, 
specialising in criminal defence work including cor-
ruption, fraud and bribery.

“Then I came back to Wellington and completed my 
masters at Victoria specialising in criminal international 
and domestic law and also in local government. I was 
really interested in human rights, particularly indige-
nous human rights.”

After working as a clerk at the Law Commission, Ms 
Bishop joined Luke Cunningham Clere five years ago.

Alongside her criminal prosecutions work Ms Bishop’s 
practice is focused on regulatory compliance and public 
law work primarily for government agencies. She has 
particular expertise in environmental and transport 
(including aviation) and health and safety areas.

“I’ve got the blend of both worlds with getting the 
aviation and law.”

The recent changes in Health and Safety legislation 
have seen this becoming a growing part of the firm’s 
and Ms Bishop’s practice

“I do a lot of work with health and safety, which is 
really fascinating work.”

Ms Bishop has a significant interest in search and 
surveillance and is doing a lot of writing in that area.

”I’m currently annotating the Garrow and Turkington 
publication for the search and surveillance chapter and 
I’ve written the search and surveillance topics for the 
LexisNexis practical guidance and update the evidence 
and criminal liability topics.

“It’s fascinating, especially with the new technology 
that is being used for search and surveillance – for 
example, the use of drones.”

Ms Carter talks about a time when, as part of a pres-
entation on search and surveillance, Ms Bishop organised 
drones to come into the office, “so at a training session 
there were drones flying around the office.”

Sally Carter
Ms Carter is a highly experienced criminal advocate 
who emigrated from England in 2008.

“I’ve always enjoyed problem-solving and trying 
to find a practical solution so I did a law degree at 
Southampton University. At university I became 

❝ the 
beauty of 

the english 
system is 

that you 
defend and 

prosecute ...

8

Lawtalk 898 · 7 October 2016



Our Profession, Our People

Grant Allan llb
MEDIATOR (LEADR Advanced Panel)

WWW.GRANTALLAN.CO.NZ

· Over 450 lawyer referred mediations
· No charge for travel costs or time to 

mediations anywhere in NZ

 0800 400 411  mediator@grantallan.co.nz

then decided in 2012 to move up here 
[to Wellington].

“I’ve been involved in some great 
trials since I’ve been in New Zealand,” 
Ms Carter says.

“In addition, I’ve grown my profes-
sional discipline practice and there’s a 
lot of work involved in that. In fact, the 
firm generally has been doing a lot of 
advisory work in relation to rules and 
procedures that various disciplinary 
bodies have got in place – ensuring that 
the professional disciplinary bodies are 
well represented and have got good sys-
tems in place.

“Much of my practice and the firm’s 
work is assisting public bodies that have 
enforcement obligations, or regulatory 
or compliance duties – either general 
advice to them, or we do the actual 
prosecuting or enforcement work on 
behalf of them.”

What are the most 
fulfilling aspects of your 
careers in the law?
Both agreed that it is the work, the 
clients and the continuous challenge 
that they enjoy the most. “It is a career 
where you are able to make a difference 
in someone’s life” Ms Carter said.

“The first time you do anything – the 
first time you’re in the High Court, the 
first time you appear before a jury by 
yourself, the first time you appear in 
the Court of Appeal are highlights,” Ms 
Bishop says.

“Those kinds of things are so signif-
icant in terms of your personal mile-
stones, personal development and career.

“One of the things I absolutely love 
about this job is that you have that 
human connection. It’s at the coal face. 
You’re dealing with complainants, you’re 
dealing with jurors, you’re dealing with 
court staff, you’re down at the court deal-
ing with judges and with defendants.

“It can be an incredibly fulfilling pro-
cess to be involved with, and of course 
because as lawyers for the Crown our 
main responsibility is to assist with the 
just resolution – it’s not about winning 
and losing, it’s about facilitating the just 
resolution to a matter.” ▪

Invercargill lawyer Emma Stanley has 
developed an app to help people untan-
gle the legal twists and turns involved 
in buying a home.

Ms Stanley, who started her own law 
firm Emma Stanley Law in Invercargill in 
2014, came up with the idea for EasyLaw 
about three months ago.

New Zealand did not seem to have an 
app designed to bring together all the 
legal information potential homeowners 
needed, Ms Stanley says.

She brought fellow Invercargill com-
panies Back 9 Creative Studio and Digital 
Stock on board to take care of the look, 
feel and technical stuff that has resulted 
in the easy-to-navigate home buying aid.

She decided on the EasyLaw name 
as it gave her the ability to market it to 

Emma Stanley displays her new EasyLaw app.

Lawyer develops 
homebuyers help app

other law firms and organisations. The 
app has been launched as a house-buy-
ing aid, but it could potentially be 
expanded to cover other legal areas, 
Ms Stanley says.

EasyLaw is broken up into three sec-
tions covering people who don’t know 
where to start, people who have found a 
home but don’t know where to go from 
there, and people who have made an 
offer on a home and need information 
on completing the process or what to 
do next.

It also has helpful definitions and 

checklists. One of the checklists is linked 
to a dashboard so Emma Stanley Law 
can see exactly where you are at in the 
process and whether you need help.

“It will save people a lot of time, stress 
and worry by having all the relevant 
information in one place in a simple 
format which demystifies the home-buy-
ing process,” Ms Stanley says.

“They can take their time to browse 
through the app and have questions 
relevant to them answered.”

The app is available from the App Store 
on both Android and iPhone. ▪
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New Zealand’s first court dog – a chilled-out black 
Labrador called Louie – has proved a real success at 
Tauranga’s courthouse. And he’s loving every minute 
of it, his owner says.

Louie supports young victims and witnesses through 
the stress and trauma of appearing in court. His owner, 
victims adviser Gail Bryce, says one unexpected bonus 
has been the positive impact Louie has had on court 
staff and lawyers.

“Having a dog in the office environment is a real 
warm fuzzy and everyone will say hello to him, come 
and spend time stroking him, and for them, just breath-
ing for a moment because they’re stressed. Everyone 
benefits from having the dog here.”

Gail Bryce has been working at Tauranga court for a 
year. Louie’s introduction to the court came when Gail 
had to assist two young girls who were going to have 
to give evidence against their father. When they came 
in for a pre-trial visit to familiarise themselves with the 
court, she realised there were going to be problems.

“I looked at these girls and they were not going to 
be good witnesses. They were absolutely distraught. 
I thought, what else can we do, how else can we help 
them? It came to me the next day – what about a dog? 
I happen to have the perfect one.”

After discussing it with other court staff and the girls’ 
mother, Gail brought Louie to court.

“They absolutely loved him. He kept them busy, think-
ing of different things, feeding him treats and taking 
him for walks. It worked very well; they didn’t just sit 
there fretting and waiting.”

Louie is now a common sight around the courthouse. 
He’s very happy about things, of course.

“He’s getting on a bit – he’s eight now – but he’s a 
very chilled-out black Lab with an incredible temper-
ament,” says Gail.

“Of course, the thing with a Lab is food, so people will 
often bring treats in for Louie. I’ve had families who 
come back for Day Two of a trial and they’ve made a 
special journey to the pet shop or to the supermarket 
to buy him treats for the next day.”

Most of Louie’s work is in supporting young victims 
of mainly sexual violence cases. He waits with them 
during the day and they can have a break by taking 

him for a walk. Louie can also be with 
the children when they give evidence 
via CCTV, lying at their feet.

“It just reinforces that they’re in a safe 
place,” says Gail Bryce. “They’re safe and 
Louie’s got their back. And afterwards, 
they can be fairly emotional, and it’s 
just being able to have a cuddle with 
Louie. He’s a big black Lab, he’s a big 
bear, and the children just love cuddling 
him – and he’ll take any amount of that; 
he’ll do it all day, every day.”

Courthouse dogs are a novelty in New 
Zealand, but not in some other jurisdic-
tions. They have been around in some 
United States courts since 2003, when 
golden Labrador Jeeter made his first 
appearance by accompanying twin sis-
ters into a courtroom after they refused 
to testify without his presence.

The US movement grew quickly from 
there and “courthouse facility dogs” 
are now in at least 26 states to assist 
crime victims and witnesses, as well 
as helping participants in Drug Courts 
and Mental Health Courts and being 
present in child advocacy centres and 
district attorney offices. The non-profit 
Courthouse Dogs Foundation provides 
technical assistance, accreditation and 
training. Just a week ago, from 23-26 
September, the Foundation hosted the 
2016 International Courthouse Dogs 
Conference in Bellevue, Washington.

By Geoff Adlam

Louie the 
courthouse dog

❝ Most 
of Louie’s 
work is in 

supporting 
young 

victims 
of mainly 

sexual 
violence 

cases
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The initiative has spread over 
the border to Canada. In early 2015 
Calgary Police Service black Labrador 
Hawk became the first dog in Canada 
to be present in court during a child 
sex-assault trial. A trial in England’s 
Chelmsford County Court with therapy 
dogs began in January this year and it 
has been such a success that it is now 
being introduced to another court. 
For once, the hero of the English trial 
is not a Lab – the canine participants 
have included Bushy, a Yorkshire terri-
er-Chihuahua cross.

Justice Minister Amy Adams met 
Louie in May 2016, and says she was 
delighted to hear about the innova-
tive way in which young victims and 
witnesses were being comforted in 
Tauranga Court, thanks to Louie.

“After meeting him, it was clear to 
see the calming effect he would have 
on child witnesses,” she says.

“I congratulate the Tauranga Court 
staff for seeing the potential of a court 
dog, and for making this happen.”

Gail Bryce says the Ministry of Justice 
is looking at extending the successful 
Louie initiative, but there are complexi-
ties. The right dog is needed, along with 
the right person handling that dog. She 
says if plans to bring in specific Sexual 
Violence Courts proceed, dogs could be 
ideal for working with victims. ▪

Lane Neave has promoted three senior associates to partner, bringing the number 
of partners throughout the law firm to 22. Fiona McMillan is a member of the 
employment law team. Fiona first joined Lane Neave in 2007 and advises employers 
with all employment law related advice involving all processes from restructur-
ings to disciplinary matters. Although Fiona is based in Auckland she works with 
clients in all parts of the country. rebecca Hopkins is a member of the litigation 
team. Rebecca joined Lane Neave as a senior associate in 2014. She specialises in 
commercial litigation and dispute resolution. She has acted for clients in the agri-
business and commercial sectors as well as individuals and estates. Rebecca has 
also worked as a litigation solicitor in public law in the United Kingdom. rachael 
Mason is a member of the immigration team. Rachael joined Lane Neave in 2013. 
She has practised exclusively in immigration law for more than 14 years, in both 
the United Kingdom and New Zealand.

Nina Khouri has begun practice as a barrister sole, specialising 
in acting as a mediator of civil and commercial disputes. She 
does this in conjunction with her role as a Senior Lecturer in 
dispute resolution, evidence and advocacy at the Auckland 
University Law Faculty. Previously she worked at Gilbert Walker 
and Russell McVeagh specialising in civil litigation, particularly 
contract, negligence and insurance litigation. She holds an LLM 
in dispute resolution and legal theory from New York University, 
obtained in 2006 as a Fulbright Scholar, and is accredited as a 

mediator in the United Kingdom, Australia and New Zealand. She has commercial 
mediation experience in New York, London, Canada and New Zealand.

The New Zealand Law Society welcomes 
the following recently admitted lawyers 
to the profession:

Tauranga
Tracey Keteonge Marie Braddock
Katherine Marie Dyer
Vanessa Elizabeth Renee Harley

Nelson
Abigail Roseline Goodison
Morgan Lea Hendrickson
Hazel Scott-Bowering

Welcome 
to the 

profession

Lane Neave’s three new partners (from left) Rachael Mason, Fiona McMillan, Rebecca 
Hopkins.

Nina Khouri

On the move Continued...
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Lawyers coming 
under AML/cFt 
regime

These were just some of the key areas covered in submissions 

the Law Society has made on Phase Two of the Anti-Money 

Laundering and Countering Financing of Terrorism regime. Under 

Phase Two, lawyers will become reporting entities under the Anti-Money 

Laundering and Countering Financing of Terrorism Act 2009 (AML/CFT 

Act). Submissions on the Ministry of Justice’s consultation paper on Phase 

Two of the regime, Improving New Zealand’s ability to tackle money laun-

dering and terrorist financing: Ministry of Justice consultation paper on Phase 

Two of the AML/CFT Act, closed on 16 September.

• Appropriately protecting and defining 
legal professional privilege.

• Who should regulate and supervise lawyers.

• clearly defining what and when 
lawyers need to report.

• Minimising the impact on lawyers’ ethical duties.
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Why lawyers should be reporting 
entities
“The AML/CFT regime introduced in New Zealand by Phase 
One to be enhanced by Phase Two is generally comparable 
to regimes that have existed in other jurisdictions (includ-
ing nearly all of New Zealand’s major trading partners) 
for several years,” the submission says.

“The Law Society recognises the case for lawyers being 
reporting entities under the AML/CFT legislation.

“The Law Society accepts that the New Zealand legal 
profession is not immune from the mischief which the 
AML/CFT regime is designed to deter and detect and has 
a responsibility to co-operate in the global response to 
money laundering and terrorist financing.

“At the same time, it must be recognised that the pro-
posed AML/CFT obligations for lawyers are fundamentally 
inconsistent with the traditional solicitor/client relationship 
of trust and confidence.

“That relationship is based on lawyers’ ethical obligations 
of confidentiality, acting in the client’s best interests and 
protecting privileged communications, which run coun-
ter to the proposed AML/CFT monitoring and reporting 
obligations.

“There is a significant tension between the role of law-
yers as trusted advisers and their role as informants under 
the regime.

“The new obligations will need to be carefully crafted 
to ensure the solicitor/client relationship is preserved to 
the greatest extent possible, while still delivering on New 
Zealand’s AML/CFT commitments to the international 
community.”

What’s needed for success
The Law Society said that the following factors would need 
to be addressed in order for there to be successful uptake 
of the Phase Two obligations by the legal profession:

 ▪ an appropriately targeted list of the legal services subject 
to the AML/CFT obligations;

 ▪ the focus remaining on suspicious transactions, rather 
than a wider (and more uncertain) category of suspi-
cious ‘activities’;

 ▪ clear definitions of key terms;
 ▪ greater clarity as to the thresholds for monitoring and 
reporting;

 ▪ putting in place measures to ensure privileged informa-
tion is protected, including a wider statutory definition 
of privilege;

 ▪ minimisation of the impact of AML/CFT monitoring and 
reporting on lawyers’ ethical duties so far as possible (in 
particular, absolute clarity in respect of when lawyers’ 
ethical obligations may or must be overridden by their 
AML/CFT obligations);

 ▪ extensive and clear guidance to the profession on the 
range of scenarios likely to arise in practice (the Law 
Society intends to prepare Practice Notes and assist in 
educating the profession on the AML/CFT obligations);

 ▪ an effective and appropriate supervision model; and
 ▪ finally, provision of adequate time for the profession 
to understand and implement the new obligations in 
practice.

How it will affect lawyers
The Ministry’s consultation paper proposes that lawyers 
will be subject to AML/CFT requirements when providing 
the following services in the ordinary course of business:

 ▪ acting as a formation agent of legal persons or arrange-
ments;

 ▪ arranging for a person to act as a nominee director or 
nominee shareholder or trustee in relation to legal per-
sons or arrangements;

 ▪ providing a registered office, a business address, a cor-
respondence address, or an administrative address for 
a company, a partnership, or any other legal person or 
arrangement;

 ▪ managing client funds, accounts, securities or other 
assets;
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 ▪ preparing for or carrying out real estate transactions 
on behalf of a customer; and

 ▪ preparing for or carrying out transactions for customers 
related to creating, operating or managing companies.

The consultation paper notes that lawyers already have 
obligations under the Financial Transactions Reporting Act 
1996 of identity verification, record keeping and report-
ing suspicious transactions, but that these only apply in 
limited circumstances and are not as robust as the AML/
CFT obligations.

Why the Law Society should be 
supervisor
“The Law Society considers it has the nec-
essary experience and capabilities to be 
the supervisor of the legal profession for 
AML/CFT purposes,” the submission says.

“The supervisor role logically fits within 
the Law Society’s current regulatory respon-
sibilities for the profession.

“Given its involvement with and under-
standing of lawyers the Law Society is best 
placed to perform this role while ensuring 
the ethical and legal duties of lawyers are 
respected and protected so far as possible.

“The Law Society is also the most appro-
priate body to issue guidance to assist law-
yers to comply with their obligations. A 
concern raised by the profession is how 
the Law Society would be funded to carry 
out the supervisor role.”

The Law Society’s submission also noted 
that the nature of work performed by law-
yers meant that the legal profession did not 
“neatly fit under the umbrella of the current supervisors”.

There are a number of potential advantages in the Law 
Society being the supervisor of the legal profession for 
AML/CFT purposes, including:

 ▪ The Law Society is an established regulator with deep 
institutional knowledge of the legal sector. It has com-
prehensive oversight of all lawyers through its existing 
regulatory role. The Law Society’s regulatory framework 
includes the operation of an established market entry pro-
cess based on a ‘fit and proper’ test, a Financial Assurance 
Scheme through which the Law Society’s Inspectorate 
monitors and enforces compliance with the LCA and 
LCA (Trust Account) Regulations 2008 and applies a 
comprehensive risk framework. The Law Society also 
operates a dedicated consumer complaints and discipli-
nary process (through the Lawyers Complaints Service).

 ▪ Such a model leverages the significant work and 
investment undertaken by the Law Society in using 
the Australia/New Zealand Risk assessment framework 
(AS/NZ ISO 31000 (2009)) as the basis of its trust account 
inspection work. It also draws on the knowledge that the 
Law Society is constantly updating from its regulatory 
work in regard to the risks faced by lawyers in their 
operating environments.

 ▪ The Law Society has significant expertise in focusing on 

risk prevention and mitigation, and has a good appre-
ciation of the ML/TF risks facing members of the legal 
profession. It is currently working closely with the pro-
fession to provide education and assistance in respect 
of similar threats such as emerging cyber-security risks.

National interest
“Money laundering and terrorist financing (ML/TF) are 
recognised risks in New Zealand and globally.

“New Zealand is a member of the inter-governmental 
forum that sets global AML/CFT standards, FATF (Financial 
Action Task Force), and is committed to implementing the 
FATF recommendations.

“Failure to implement the recommendations could result 
in reputational damage to New Zealand and market access 
being denied.

“The consultation paper records that ML/TF are signif-
icant problems in New Zealand, allowing criminals to 
hide criminal proceeds and to fund serious crimes such 
as drug offending, organised crime and tax evasion, with 
an estimated $1.5 billion being laundered in New Zealand 
each year,” the submission says.

New Zealand introduced the AML/CFT Act to cover busi-
ness activities that pose a high risk of being misused by crim-
inals to conduct financial transactions or purchase assets.

The Phase One obligations on financial institutions and 
casinos came into effect in 2013. It was signalled at that 
time that Phase Two, covering lawyers, accountants and 
various other sectors, would follow later. In June 2016 the 
Government announced it would accelerate Phase Two, 
with the legislation intended to be passed by July 2017.

Officials have advised that “current gaps in coverage are 
undermining Police efforts to detect and deter criminal 
activity in New Zealand” and that “professional services 
(lawyers, accountants) and real estate are high risk sectors 
for money laundering. Recent Police investigations show that 
the risk of money laundering from these sectors is rising.”

The consultation paper states that “case studies and 

❝  the Law Society is best 
placed to perform this 
role while ensuring the 
ethical and legal duties of 
lawyers are respected and 
protected so far as possible
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research here and internationally show that some services 
provided by legal professionals are attractive to criminals 
wanting to launder the proceeds of crime and to finance 
terrorism” and that “while there are some instances of 
legal professionals being directly involved in money 
laundering, most lawyers who are exposed to it are not 
complicit” – namely that their involvement is innocent (no 
‘red flag’ indicators are apparent) or unwitting (basic CDD 
undertaken; some ‘red flags’ but missed or significance 
misunderstood)”.

“In the Law Society’s view, the aim must be to establish a 
practical monitoring and reporting regime for lawyers based 
on proven AML/CFT risks in the New Zealand context.”

Lawyers’ ethical duties
The relationship of lawyer and client is one of “utmost trust 
and confidence”, the Law Society observes. (See Rule 5.1 
of the Lawyers and Conveyancers Act (Lawyers: Conduct 
and Client Care) Rules 2008 (RCCC).)

A fundamental precept underpinning the relationship 
is the concept of absolute confidentiality. This duty is both 
an equitable and ethical duty.

Under the RCCC lawyers are required to hold in confi-
dence all information about the affairs of clients. This is 
subject to limited exceptions provided for in the RCCC.

“The lawyer’s duty of confidentiality as well as legal 
professional privilege are necessary and essential condi-
tions of the effective administration of justice as well as 
aspects of the rule of law,” the Law Society says.

Reporting and disclosure obligations where the thresh-
olds for reporting and disclosure are not consistent with the 
exceptions that currently apply, “are inherently incompat-
ible with lawyers’ ethical duties and with the underlying 
principles those duties serve.

“The Law Council of Australia has expressed concern in 
its jurisdiction that the requirement for suspicious trans-
action reporting (if extended to lawyers) ‘would impact 
on the client lawyer relationship, client confidentiality 
and client legal privilege’. This would require lawyers to 
act as the agent of law enforcement agencies, a role that 
is inherently inconsistent with lawyer-client obligations,” 
the Law Society’s submission says.

“It is therefore important that the impact of the regime 
on lawyers’ ethical duties be minimised so far as possible 
and that there is absolute clarity in respect of when a law-
yer’s ethical obligations may and/or must be overridden 
by the AML/CFT regime.

“This is vital not only for the protection of lawyers but 
also legal consumers relying on their assistance.”

Legal professional privilege
There is an “obvious tension” between lawyers’ obligations 
to their clients and their obligation to report suspicious 
transactions, the Law Society says.

“The Law Society will need to provide guidance to the 
profession on the relationship between the Act’s require-
ments, ethical obligations of confidentiality and legal pro-
fessional privilege.

“Lawyers will want to have some certainty that they 
are obligated to disclose before disclosing.

“As to when the obligation to report exists, the Act 
combines an objective test (ie, you must report if you 
have reasonable grounds to suspect that the transaction 
or proposed transaction is or may be [prohibited]) and a 
subjective test (and you are protected from [sanction] unless 
the information was disclosed or supplied in bad faith).

“Add to this the lawyer’s duty to withhold privileged 
information unless it meets the threshold of involvement 
in an illegal or wrongful act, and lawyers could find them-
selves in some very difficult ethical situations.

“For lawyers treading the fine line between their obli-
gations, guidance (including examples) on the meaning 
in these contexts of reasonable grounds and bad faith 
will be essential.

“If appointed as AML/CFT supervisor for the profession, 
the Law Society will be well-placed to exercise powers 
such as those under ss 132 – 133 in a way that is sensitive 
to privilege, as well as the other duties owed by lawyers,” 
the submission says.

The Law Society says it has identified the following issues 
which arise in the context of legal professional privilege:
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 ▪ the wording of the exception related to committing or 
furthering the commission of some illegal or wrongful 
act differs from that used in the Evidence Act 2006 and 
the Search and Surveillance Act 2012;

 ▪ because of the different thresholds that apply to trigger 
the obligation to report a suspicious transaction and to 
exempt information from legal professional privilege, 
lawyers may be presented with difficult situations where 
they have suspicions which trigger the requirement to 
report a suspicious transaction but are uncertain as to 
whether they have sufficient information such that the 
exception to privilege applies;

 ▪ it is important that legal professional privilege is pro-
tected where the power to conduct onsite inspections 
of lawyers’ offices is exercised; and

 ▪ the AML/CFT Act should be amended to include litiga-
tion privilege in the s 44 definition of legal professional 
privilege.

Inspecting lawyers’ premises
“The concerns about privilege are particularly acute in 
the context of search powers such as those provided for 
in ss 132–133 of the AML/CFT legislation.

“The Supreme Court of Canada held that a similar war-
rantless search power when applied to lawyers, along with 
the inadequate protection of privilege, were an unjustified 
infringement on the right to be free from unreasonable 
search and seizure (see Canada (Attorney-General) v Federation 
of Law Societies of Canada 2015 SCC 7, [2015] 1 SCR 401).

“In New Zealand the protection of privilege under s 136 
and the procedures to protect privilege under s 145 of the 
Search and Surveillance Act 2012 would apply.

“However, if the definition of privilege in the AML/CFT 
legislation differs from that in the Search and Surveillance 
Act then this may give rise to uncertainty.

“The Law Society submits that, if the definition of priv-
ilege is not amended to use the same language for the 
exception that is used in the Search and Surveillance Act, 
then s 42 or s 133 should be amended either to make it 
clear that the Search and Surveillance provisions which 
protect privilege in the context of warrantless searches 
apply or to provide that no document or information that 
is subject to legal professional privilege is required to be 
provided under s 133(2).

“It is important that it be clear that information that is 
subject to both legal advice and litigation privilege can 
be withheld,” the Law Society says.

Including suspicious ‘activities’
The Law Society also submitted on proposed changes to 
suspicious transaction reporting (STR), which would extend 
them to reporting suspicious “activities”.

Such an extension raised “particular issues for lawyers,” 
the Law Society points out.

“Lawyers are often involved in only part of a transaction 
or proposed transaction and will not always have total 
oversight of all relevant information.

“It is also important to bear in mind that the role of 
lawyers is as advocates for clients, not as investigators 

of their actions.
“The focus to date on ‘transactions’ has limited the ten-

sion with lawyers’ duties to their clients and the extent to 
which issues in relation to privileged information arise.

“The proposed extension of STR reporting obligations to 
‘activities’ has the potential to result in a greater number 
of cases of lawyers being placed in difficult situations 
where they are forced to breach the usual ethical duties 
of confidentiality as well as deal with difficult issues of 
when they can and should withhold information on the 
basis of privilege.

“It raises the prospect of a much more significant ero-
sion of the lawyer’s role as trusted advisor with duties of 
loyalty and confidentiality to the client.

“The Law Society considers that if the reporting obli-
gation is to be extended it should only be extended to 
capture the concerns addressed by the Shewan report 
(about transactions that do not go ahead and transactions 
that go through an overseas financial institution).”

The Law Society also points out that it was not clear from 
the consultation paper what “activities” it is envisaged 

❝  the concerns about privilege 
are particularly acute in the 
context of search powers
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will be covered.
“If the definition of ‘transaction’ is merely clarified to 

specifically include transactions that do not go ahead 
or transactions that do not go through a local financial 
institution (the concerns of the Shewan report) then this 
change may raise few concerns.

“However, the reference to ‘suspicious activity’ suggests 
a broader extension is envisaged.

“Issues may arise in practice if the concept of ‘suspi-
cious activity’ is not clearly defined or understood by the 
market, leading to confusion around when a report should 
be made and potential underreporting.

“Supervisors would also need to provide clear guidance 
on this issue, setting out scenarios and circumstances which 
could indicate suspicious activity, to minimise confusion,” 
the Law Society says.

Defining legal services subject to 
AML/CFT
A series of “definitional and threshold” issues would need 
to be worked through.

For example: “Carrying out real estate transactions” is 
significantly broader than the FATF’s equivalent formu-
lation “buying and selling of real estate”.

For the most part it is difficult to argue that it is unrea-
sonable for a lawyer to verify the identity of a client to 
whom the lawyer is providing legal services.

However, the references to “managing client funds, 
accounts, securities or other assets” (particularly in rela-
tion to estate administration matters) and “preparing for 

or carrying out transactions for customers 
relating to creating, operating or managing 
companies” are vague and ambiguous. It 
is important that it be clear exactly what 
services are subject to the obligation.

“The profession will need clarity regard-
ing what is intended to be in scope, and 
clear definitions in the Bill. The Law Society 
will want to be consulted on an exposure 
draft of the Bill before it is introduced,” the 
Law Society says.

Non-lawyer providers
In New Zealand any individual or entity 
can provide legal services directly to the 
public. This is subject to a limited scope of 
activities that only lawyers may provide.

Those activities are the ‘reserved areas’ 
of work for lawyers which are generally 
limited to litigation-related activities and 
matters that by statute only a lawyer may 
undertake. Only a lawyer or licensed con-
veyancer (or person acting under their 
supervision) may provide ‘conveyancing 
services’ to the public.

There is, therefore, a wide range of 
services within the legal landscape that 
individuals outside the legal profession 
can provide.

“There is a concern that currently unregulated providers 
of legal services (outside the Lawyers and Conveyancers 
Act 2006 regime) may not be captured in the implemen-
tation of Phase Two,” the submission says.

“If this were the case, unregulated legal service providers 
may become an attractive option for individuals seeking 
to avoid the rigours of the AML/CFT compliance regime.

“Leaving these service providers outside the AML/CFT 
umbrella could then open a significant loophole ripe for 
criminal exploitation. This is wholly inconsistent with 
the Ministry’s aim of stopping the ‘displacement effect’ 
which relates to criminals accessing assistance outside 
any supervised sector to avoid detection.”

Time to prepare
Some unique challenges exist for the legal sector and get-
ting properly prepared will be a “substantial” undertaking.

“If the process is rushed, it is likely there will be less 
effective engagement and a consequent increased burden 
on supervisors.

“Time also needs to be allowed for professional associ-
ations – including the Law Society – to develop guidance 
for members [and] assist with codes of practice.

“There will be a range of complex scenarios in practice 
that need to be addressed in practice briefings and edu-
cational seminars.

“It would likely take law firms two to three years to 
properly implement systems and processes to allow them 
to comply.

“Firms would need to develop procedures manuals, 
run internal training sessions, appoint Money Laundering 
Reporting Officers, and bed in the new information gath-
ering and filing protocols.

“The Law Society considers that a 12-month implemen-
tation period would be too short, particularly for small 
firms which will need to absorb the cost in resources and 
time of setting up new systems and processes.

“The Law Society therefore recommends the Phase Two 
lead-in period should be at least two years, and preferably 
three.”

Consultation
The Law Society will need to discuss issues relating to 
Phase Two of the AML/CFT regime further with the Ministry 
of Justice.

It will also need to engage more closely with its mem-
bers to ensure the profession understands the detail of 
the Phase Two reforms.

“In particular, it is essential the profession is given the 
opportunity, and adequate time, to comment on an expo-
sure draft of the Bill and the proposed implementation 
timeframe.

“This will be crucial to gaining the profession’s support 
for efficient and effective implementation of the reforms,” 
the Law Society says. ▪

The full Law Society submission on Phase Two of the AML/CFT regime 
is at www.lawsociety.org.nz/__data/assets/pdf_file/0010/105004/l-
MOJ-AMLCFT-Phase-Two-consultation-16-9-16.pdf.

17

7 October 2016 · Lawtalk 898 



Dementia is often referred to by the lay 
person as the “forgetful illness” and 
losing one’s mind is probably a person’s 
greatest fear.

There are many causes of memory loss 
including syndromes that mimic those 
of dementia such as depression, vitamin 
deficiencies, excessive use of alcohol and 
other medical conditions.

The common forms of dementia are 
Alzheimer’s, Vascular, Fronto-temporal, 
Lewy Body and Parkinson’s Disease-related 
Dementia as well as mixed forms.

Like many age-related illnesses, the 
symptoms of dementia can be alleviated 
to some extent, where there are treatments 
that may boost memory or help associated 
symptoms such as depression, anxiety or 
psychosis.

Yet, sadly dementia is a progressive and 
irreversible condition.

Many lawyers tend to be highly driven 
work horses – often practising into their 
70s, 80s and in some cases even early 90s, 
but like anyone, lawyers are not immune 
to the onset of dementia.

Dementia is a prevalent illness and will 
affect between 10% and 15% of people aged 
over 65 and over 30% of people aged 85 
or older.

But unlike depression – which is slowly 
becoming more recognised and accepted by 
mainstream society in that people actually 
speak about it – dementia is still in desper-
ate need of a public image panel beating 
so that it is de-stigmatised.

Dr Jane Casey is a consultant psychiatrist, 
an honorary senior lecturer at Auckland 
University and also the Bi-national Chair 
of the Faculty for Psychiatry of Old Age 
for the Royal College of Australia and New 
Zealand Psychiatrists.

She treats a wide range of people for 
many mental conditions, and that includes 
lawyers.

“We’ve got a growing population in New 

Dementia in desperate need 
of being de-stigmatised
By Nick Butcher

Zealand and with the aging baby boomers 
there will be a lot more people affected 
by dementia.

“The understanding of dementia and 
available treatments and services for this 
condition is really back where cancer was 
in the 1950s.

“The word dementia has an enormous 
stigma and fear attached to it, just like 
cancer did before people began to under-
stand it more and before good treatments 
and support services became available,” 
she says.

Why the grey stigma cloud 
around dementia?
It’s the unknown and unpredictability of 
the illness that people fear, Dr Casey says, 
and there can be an enormous grief for the 
person and family to move through as they 
come to terms with it. She says it can also 
be associated with psychiatric symptoms, 
such as mood and anxiety symptoms or 
change in personality or behaviour.

“In the early stages of the illness, people 
can appear forgetful and have difficulty find-
ing words and then as the illness evolves, 

people can have symptoms of anxiety and 
depression and also suffer from delusions 
and hallucinations.

“People can also go through a person-
ality change. For example, they could 
become aggressive or apathetic, when 
they previously didn’t have those traits. 
The person may lose judgement and insight 
and become disinhibited or demonstrate 
socially unacceptable behaviour causing 
distress or even shame – in particular to 
family when their loved one has changed 
from the person that they knew,” she says.

But with more people, including many 
lawyers, working into their golden years, 
Dr Casey says that doesn’t actually increase 
the risk of dementia occurring. In fact it 
could even serve as a protective factor.

“That’s a double edged sword in a way 

❝ the word 
dementia has 
an enormous 

stigma and fear 
attached to it, 

just like cancer 
did before 

people began 
to understand 

it more
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because there is evidence that if you increase your social 
and intellectual stimulation, it may be a good protective 
mechanism against evolving cognitive impairment,” she 
says, “but I don’t want to encourage lawyers to work even 
harder and longer than they do.”

However, despite making lifestyle changes such as a 
better diet, stopping smoking, regular exercise, minimising 
alcohol and broad intellectual stimulation, the percentage 
of people who were destined to develop dementia is likely 
to remain about the same.

What can you do if concerned about 
your health and future?
A so-called rock star lifestyle of burning the midnight 
oil, coupled with stress and heavy alcohol consumption 
are not considered elements that will produce a healthy 
physical and mental well-being for lawyers or any high 
performance profession.

And Dr Casey warns those choices are also potential risk 

factors for dementia to occur later in life.
“Stress may lead to high blood pressure, 

poor diet may lead to high cholesterol and 
too much alcohol is not good for brain 
function.

“They’re risk factors that can culminate 
in cognitive or memory impairment earlier, 
but in saying that, there are many people 
in their 70s and 80s who function at a 
high level professionally. There are multi-
ple risk factors for developing dementia, 
some which you may be able to manage 
or slow down, but the greatest one you 
can’t is aging.

“So it’s important as you get older to 
review your work-life balance and to take 
enough time to relax, rejuvenate, get good 
sleep and focus on exercise and healthy 
living,” she says.

❝ So it’s 
important ... 

to take enough 
time to relax, 

rejuvenate, 
get good sleep 

and focus on 
exercise and 

healthy living
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How can lawyers help an 
older colleague who might 
be exhibiting symptoms?
It’s a difficult, sensitive and delicate area 
and similar to helping someone who might 
be exhibiting symptoms of depression, Dr 
Casey says.

“The first thing to do is speak with 
another colleague about whether they’ve 
had any concerns about the person and 
work out a way of approaching the col-
league who you think may not be func-
tioning as well as they were in the past, 
perhaps due to a mental illness or even 
some memory loss,” she says.

“It may be very difficult to broach as what 
may be in question is not only memory and 
problem-solving skills but decision-making 
ability and judgement. There needs to be 
care and compassion.”

While lawyers are no more susceptible 
to mental illness and dementia than many 
other high pressure professions, Dr Casey 
warns these problems can stay buried 
beneath the surface for some time before 
they flare up.

iP is about 
impressive performance
AJ Park has one of the most experienced teams of intellectual property 
experts in Australia and New Zealand.

We’re delighted to announce the following promotions.

Auckland | Sydney | Wellington  www.ajpark.com

Giulia Fimmano
Senior Associate
Sydney

giulia.fimmano@ajpark.com

Ben Sullivan
Associate
Auckland

ben.sullivan@ajpark.com

Jeremy Sim
Partner
Auckland

jeremy.sim@ajpark.com

AJP_LawTalk_Promotions-ad_Sept2016.indd   1 29/09/2016   2:39:26 PM

“They’re no more at risk than any other ethnic, socio 
economic or professional group but perhaps what’s dif-
ferent with educated and intelligent people is that they 
may have more cognitive reserve and have the ability to 
cover up their deficits for much longer.

“They may also have the support systems or social façade 
that enables them to continue even though they may not 
be functioning so well within their heads.

“I think also because of the nature of the role, and the 
prestige of the role, people may strive to continue to practise 
for longer than they should because of the responsibilities 
and expectations that are on them. I think the same thing 
probably applies to people practising medicine,” she says.

Plan for retirement
Dr Casey says retirement planning is something the legal 
sector needs to seriously look into.

“It’s about effectively transitioning into a healthy retire-
ment. We are certainly looking at it in psychiatry in relation 
to the welfare of aging psychiatrists.

“Aging lawyers would benefit from gaining advice, tips 
and strategies to plan for when they stop working.

“In psychiatry we have a robust peer review and super-
vision network but even the informal gatherings at pubs 
and clubs after work have a role. These networks are very 
important for lawyers because it is actually about colleagues 
and mates looking after each other,” she says. ▪

❝ People 
may strive to 

continue to 
practise for 
longer than 
they should 

because of the 
responsibilities 

and 
expectations 

that are 
on them
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Identity 
and money 
laundering but 
don’t mention 
LINZ!
Much, probably too much, is written and 
discussed about the anti-money launder-
ing regime which we as a profession have 
been dumped into but not a lot has been 
spoken about the blasé acceptance of a 
form of identity which is not always as 
good as it seems.

On two occasions this month (and for 
the first time in many years of practice) I 

Letters to the Editor
LawTalk welcomes letters to the Editor. Letters should ideally be restricted to a maximum of 
450 words, although shorter letters are most welcome. Letters may be abridged or edited, and 
LawTalk reserves the right to not publish any letter submitted. Letters should be sent to LawTalk 
as either a Microsoft Word document or in a form that can be copied and pasted into a Microsoft 
Word document. They can be sent to editor@lawsociety.org.nz.

Letter to the Editor

have been faced with a situation where 
the name of the person on their driver’s 
licence is not who they are.

On the first occasion the authorities who 
produce drivers licenses accepted the col-
loquial name which he uses (let’s say it 
was Bill) and that driver’s licence had been 
accepted on several occasions for the buying 
and selling of real estate. You can imagine 
the surprise when a New Zealand passport 
was tendered as proof of identity on the 
recent occasion that the person known to 
me under one name turns out to be some-
one with a much more formal appellation. 
As usual the names have been fictionalised 
to protect the innocent. The real name is in 
fact, let’s call him William (but not to his 
face) as stated on the passport.

The second occasion was similar where, 
this time a female, chose to assume the 
family name of her husband as well as her 

own. She has a passport which is in her 
family name but, again, the organisation 
which issues licenses in New Zealand ena-
bled her to become something which she 
was not – a hyphenated woman. The bank 
who were issuing mortgage instructions 
were quite bemused when I suggested to 
them that the person with whom they are 
contracting was not identified by a driver’s 
licence but rather, and no stigma intended 
to the New Zealand issuing authorities, by 
the British passport. The bank had done 
everything correctly and followed explicitly 
the guidelines for the anti-money laun-
dering regime.

So what does this mean? Do we change 
the practice which we were assured would 
be adequate by LINZ and the folk at the 
Launderette, that a New Zealand govern-
ment issued photographic identification 
document is acceptable as proof of iden-
tification when quite clearly the precursor 
information that results in the issue of the 
driver’s licence has been perhaps less than 
rigorous and as the two instances which I 
have come across show, is suspect?

Perhaps your readers have some sugges-
tions as to what can be done to ensure that 
in both instances, the anti-money launder-
ing and LINZ, and the profession, as the 
gatekeepers, do not expose themselves due 
to the deficiencies in a state-run system.

Grant Aislabie
Auckland
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DISPUTE RESOLUTION SPECIALISTS

DATE: Thursday, 20 October   TIME: 12.30pm to 2.30pm
LOCATION: Level 8, College of Law Centre, 3 City Road Auckland

Call  (09) 300 3151 
Email  cle@collaw.ac.nz
Visit  www.collaw.ac.nz

Really privileged to be part of such a small group, with an excellent speaker. 
It couldn’t have been any better. –  C O L L E G E  A T T E N D E E

W O R K I N G 
W I T H  C H I N A
This session, in association with 
Occam, will provide you with an 
introduction to the way that China 
conducts its business for successful 
business dealings.
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The Law Society recently filed 
submissions on:

 ▪ Immigration New Zealand revised 
draft Best Practice guidelines 
IAC16/02 (further consultation);

 ▪ Taxation (Business Tax, Exchange of 
Information, and Remedial Matters) 
Bill; 

 ▪ Taxation (Business Tax, Exchange of 
Information, and Remedial Matters) 
Bill – Supplementary Order Paper 
190 (transitional override powers);

 ▪ Family Violence: Risk Assessment 
and Management Framework – 
consultation;

 ▪ Food Safety Law Reform Bill; and
 ▪ AML/CFT Phase Two consultation.

The submissions are available 
at www.lawsociety.org.nz/news-
and-communications/law-reform-
submissions. 

coming up 
The Law Society is currently preparing 
submissions on numerous bills and gov-
ernment discussion documents. Members 
are welcome to contribute comments to 
the Law Reform Committee, specialist 
committees and sections preparing the 
submissions. Information on upcoming 
NZLS law reform activities is in the weekly 
LawPoints e-bulletin; and the Law Society’s 
Law Reform Manager can be contacted 
at vicky.stanbridge@lawsociety.org.nz.

Law reform

Maritime terrorism legislation should 
allow for legitimate peaceful protest
The New Zealand Law Society says legis-
lation to address maritime terrorism risks 
should ensure that peaceful protest is not 
inadvertently classified as terrorism.

The Law Society has presented its submis-
sion on the Maritime Crimes Amendment 
Bill to the Foreign Affairs, Defence and Trade 
select committee.

The bill implements obligations under 
two maritime counter-terrorism treaties 
to ensure that New Zealand’s maritime 
security framework can respond to con-
temporary transnational terrorist threats. It 
introduces new offences, including offences 
relating to maritime terrorism.

Law Society spokesperson Jonathan 
Orpin told the select committee that ter-
rorism is defined more widely in the bill 
than in the Terrorism Suppression Act 2002.

“The definition in the Terrorism Suppres-
sion Act is more appropriate as it sets a 
higher threshold that excludes legitimate 

peaceful protest.
“As a matter of good legislative draft-

ing, the definitions of ‘terrorism’ should 
be harmonised unless the bill is intended 
to cover a wider scope of activities than 
those covered by the Terrorism Suppression 
Act,” he says.

The Law Society recommends that the 
bill specifically allows a ‘peaceful protest’ 
exclusion, as the Terrorism Suppression 
Act does, to ensure that the bill does not 
inadvertently criminalise legitimate peace-
ful protest.

“The right to peaceful protest is a funda-
mental right in a democratic society and 
that should be expressly protected,” he says.

The Law Society also recommends an 
amendment so that accidents during mari-
time protests qualify as a terrorism offence 
only where the ship was used with the 
intention of causing death, serious injury 
or damage.

Government response to 
ACC dispute resolution 
report encouraging
The New Zealand Law Society has wel-
comed Acting ACC Minister Nathan Guy’s 
announcement that the Government will 
address all recommendations in Miriam 
Dean QC’s independent report on the ACC 
dispute resolution processes.

The convenor of the Law Society’s ACC 
committee, Don Rennie, says the report is 
an important step in ensuring the access 
to justice issues around the ACC process 
are addressed and then resolved.

“The independent research carried out by 
Acclaim Otago in 2015 which led to Miriam 
Dean’s review needs to be recognised and 
applauded,” Mr Rennie says.

“It showed some major problems in 
receiving fair treatment while accessing 

the ACC process for some of the most vul-
nerable people in our society.

“The report released today addresses 
the issues and makes recommendations 
on ways forward. Many of these are high 
level and there is obviously more work 
required to ensure we reach effective and 
lasting solutions.”

Mr Rennie says the Law Society fully 
supports deferral for three years of a deci-
sion on whether to introduce a stand-alone 
Accident Compensation Appeal Tribunal.

“We appreciate the chance to have been 
involved in consultation on the Tribunal 
proposal, as well as being able to have 
input into the report released today [20 
September].” ▪

Recent 
submissions

“As the bill is currently drafted, if an acci-
dent occurs during a peaceful maritime pro-
test and the result is that someone dies or 
is seriously injured, a terrorism offence has 
been committed. The Law Society doubts 
this is the intended effect, and recommends 
this is clarified,” Mr Orpin says. ▪
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You cannot script negotiations. 
Mediation is a dynamic process and 
even the best negotiators cannot 
crystal ball how things will turn out.

There is uncertainty in the most 
straightforward negotiation, never 
mind an attempt to mediate 
between two bitter rivals. The par-
ties need to be prepared to deal with 
surprises and should be ready to improvise. 
Paradoxically, the more prepared you are 
the more you can improvise.

Agility is key to being a good negotiator. 
You need to be quick on your feet in order 
to deal with everything that the process 
throws at you.

Thorough preparation provides the core 
stability required to integrate the unex-
pected while keeping sight of your preferred 
outcomes, and to change direction in a bal-
anced way if necessary. While numerous 
mediation theories may assist, ultimately 
you must deal with the situation on the 
table as it unfolds in front of you.

There is no right way to negotiate. 
Differences in context, personalities, 
knowledge and skills all contribute 
to making each negotiation stand 
alone. Negotiation is an unpre-
dictable interactive process that 
no one party can control. Effective 
preparation is essential to enable 
the negotiator to anticipate and 

deal with a wide variety of eventualities 
and possibilities.

In my experience parties and their advis-
ers do not prepare enough for mediation. 
Preparation requires an objective, accurate, 
non-judgemental assessment and under-
standing of all parties’ interests and needs, 
not just your own. Preparation is not only 
knowing your own party’s legal case and 
rights. Negotiators often fail to give due con-
sideration to the other party(s)’ positions, 
needs and interests and how those factors 
may be played out both in preparation for 
mediation and at the table.

Preparation should include consideration 

of at least the following areas:
 ▪ Understanding your client’s interests.
 ▪ Identifying the interests of the other 
parties.

 ▪ Determining if the interests you have 
identified are shared, differing or con-
flicting. Work out how shared or differing 
interests can be used to create value. Plan 
how to deal with conflicting interests.

 ▪ Identify the options the parties may have 
to satisfy interests. These options will be 
added to around the table.

 ▪ What alternatives do the parties have 
away from the table (BATNA etc)?

 ▪ Consider unreasonable expectations 
(yours and theirs). How can these be 
tested?

 ▪ What might a fair result look like?
 ▪ Are there relationship issues that need 
to be factored in? ▪

Paul Sills is an Auckland barrister who special-
ises in commercial and civil litigation and who 
is also an experienced mediator.

experience    AUCKLAND 

WWW.IPBA2017.COM

Sills on mediation

Preparation for mediation
By Paul Sills

Paul Sills
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If just a few simple rules were brought 
to the attention of people, it would help 
to make things better in legal expression, 
according to Hon Michael Kirby, former 
Judge of the High Court of Australia.

“The most important rule is about full 
stops,” he says.

“It’s important to teach lawyers to put 
full stops in sentences, and to make their 
sentences briefer.”

There are also a number of other simple 
rules lawyers can follow to improve their 
writing and communication, Hon Kirby 
says. These include:

 ▪ reducing use of the passive voice;
 ▪ making clear who is the duty bearer in 
any expression;

 ▪ avoiding unnecessary adjectival or adver-
bial clauses; and

 ▪ putting the verb early in the sentence 
so that the action is identified quickly.

“The great writers in the law – the great-
est judges – have (perhaps unconsciously) 
followed these rules.

“Lord Denning, who was a judge when I 
was at law school, was famous for his very 
clear expression. If you actually analyse 
the text of his judicial reasons, you imme-
diately see that his sentences are shorter 
than most other writers. That is a style that 
can be emulated simply by making people 
alert to what is being done.

“People will say: ‘isn’t that wonderful, isn’t 
that clear’ and they won’t quite know why. 
Well the main reason is the full stop. Love 
your full stops. That’s my main message.

“That’s what I’m going to come to say,” 
Hon Kirby says, referring to the fact that he 
will be a keynote speaker at the upcoming 
Clarity International Conference, being held 
in Wellington from 3 to 5 November (see 
www.clarity2016.org).

“And I hope more attention is going to 
be paid to it than over the last 40 years.

“The object of this conference is to pro-
mote the idea that even lawyers can learn 
to write more simply, directly and clearly.

Write the way we speak
“I think the solution is to encourage law-
yers and drafters to write in ways that are 
closer to the way we speak.

“One of the problems of the English lan-
guage and, indeed, one of its strengths, is 
that it is a marriage of two great linguistic 
streams – the Saxon-Germanic stream and 
the French-Latin stream.

“The original language was the language 
of the Saxons, which came over with Saxon 
conquerors of England in pre-Roman times.

“The Roman Latin tradition came over 
after the Roman conquest of Britain but 
more particularly after the Norman con-
quest when William the Conqueror brought 
his clerks. The clerks then served the king in 
the courts and the courts adopted Norman 
French as their language.

“Therefore many of the expressions, par-
ticularly in law – but not only in law – were 
derived and grafted onto the Saxon-German 
language by the French clerks.

“That means for most concepts we have 
two words. Last will and testament is an 
example. Will is the German word, testa-
ment is the French word.

“This means that in poetry and literature 
we have a tremendously rich language. It’s 
why the core of the culture of English speak-
ing people tends to be literature, poetry, 
drama. We’re not quite so strong in music and 
painting, though there are great exemplars.

“The core of our culture is words. As a 
result, I think, the language is the interna-
tional language today and it bedevils the 
world community because of its duality. 
That means that it can sometimes be ambig-
uous because of the nuances of meaning 
that are picked up from words that are 
derived from either the Germanic strain 
or the French-Latin strain.

“In the kitchen, we tend to speak in the 
Germanic language. In formal speech – in 
courts, in public – we tend to speak in the 
French-influenced language, and write in 
that language. So what we’ve got to try and 
encourage people to do is write more as 
they speak. If they did that, it would be a 
more direct and simple language.

“You can’t tell people to change the way 
they speak and expect it to happen over-
night. But you can make it clear that using 
simple, familiar and informal language is 
not alien to law. It’s a part of the process of 
making law more understandable.

It’s simple
“It’s quite simple really. You go back to 
your basic language as spoken and use 
full stops,” he says.

“In legal writing, the use of adverbial 
and adjectival expressions – either words 
or phrases – is often unnecessarily com-
plicating the idea that you are trying to 
communicate. It’s beautiful in poetry, won-
derful in literature, magnificent in drama. 
But in the area of legal expression, where 
clear commands and clear communication 
is at a premium, you can often cut it away.

“I’m not saying that they don’t have a 
role in elaborating, qualifying, modifying 
what is being communicated. But often 
you can get by without them and they 
sometimes complicate the matter you are 
communicating.”

Hon Kirby is one of two patrons of Clarity 
International – an international organisa-
tion promoting plain legal language. The 
other patron is Sir Kenneth Keith, a former 
judge of the International Criminal Court 
and before that a leading judge and lawyer 
in New Zealand.

“I was invited to become a patron of 
Clarity. The objects of it were to promote 
awareness of the ways in which lawyers 
– who are notoriously convoluted in their 
writing – could become simpler and clearer 
in their expression in legal documents and 
correspondence and in speech.

“I supported that objective and I therefore 
agreed to become a patron.

“This is the first time that Clarity 
International has had a conference out-
side Europe. It has chosen New Zealand.

“I will be there and I think it’s a good thing 
that it’s bringing the focus of the objectives 
of Clarity to lawyers in Australasia.

“The subject of writing and speaking 
simply and clearly has been on the agenda 
of some law schools, although not many, 
in recent decades.

“And the efforts to get clearer writing 
of statutes, as a way Parliament speaks 
to people about the law, has been under 
way in Australia and New Zealand for some 
years, but there is a lot of work to be done,” 
Hon Kirby says. ▪

Love your full stops
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Established in January 2015 in Australia by Anthony Wright, 
Lexvoco has brought a fresh type of business model to the 
world of legal practice.

The idea behind Lexvoco was simple: there are some 
businesses which need the advice and skills of lawyers 
but can’t afford to employ them or don’t need them full-
time. Lexvoco provides on-call legal services.

For a firm less than two years old, it has grown expo-
nentially, with six offices located in Melbourne, Adelaide, 
Brisbane, the Gold Coast, Sydney and now New Zealand.

The New Zealand firm resides in Auckland, on the some-
what fortuitous location of ANZAC Avenue, and the General 
Manager of the Auckland office is Stephen Mullins.

Stephen began working for Lexvoco in April 2016. He 
is an Australian lawyer with an extensive international 
résumé who has accumulated experience in many areas: 
litigation, banking and finance, corporate and commer-
cial employment as well as corporate governance, private 
practice, in-house and general management.

He initially joined Lexvoco’s Australian venture, but it 
wasn’t long before Mr Mullins was approached to estab-
lish an office in New Zealand which he says was “very 
appealing to me.”

The idea of enabling flexible working energises him: 
“Clients are enthusiastic about it, and lawyers are crying 
out for it. Bringing them together, not just as a resourcing 
solution but with a broader focus on using strategy, contin-
uous improvement and technology to help organisations 
achieve better outcomes from legal services, just makes 
good sense, and is very fulfilling.

“We help organisations to achieve better outcomes from 
legal services – through the provision of top legal talent, 
and through strategy, consulting and technology.”

The firm prides itself on providing top legal talent avail-
able on call to legal teams who are under-resourced, have 
a skill gap within their team, or are under pressure and 
need some extra hands, a struggle than can affect smaller, 
more regional businesses in New Zealand.

“Organisations that would like an accomplished in-house 
lawyer, but don’t have the volume of work or budget to 
justify a permanent employee, can also utilise our lawyers 
for as long as they need – be it for hours, weeks or years 
– in-house or remotely and with no lock-in contracts,” 
Mr Mullins says.

Lexvoco is backed by the Australian law firm McInnes 
Wilson Lawyers, and when it comes to hiring, lawyers are 

Lexvoco introduces interesting 
new business model
By Angharad O’Flynn

required to have experience at top firms with a minimum 
of five years’ experience working as an in-house lawyer. 
Explaining why such extensive experience is necessary 
Mr Mullins says: “This ensures our clients have access 
to lawyers who not only understand the law, but also 
business, commerce and risk.”

Lexvoco’s New Zealand business follows the Australian 
operation, Mr Mullins says.

“We have implemented the same business model and 
operations in New Zealand, as we have done in Australia and 
other APAC [Asia-Pacific] regions. Lexvoco was established 
as a solution to modern day resourcing and commercial 
pressures faced by legal teams globally, and therefore it’s 
a model that translates well across most regions.”

(One difference is that Lexvoco is not a law firm in New 
Zealand.)

He adds that the law may change depending on the 
place but that “budget constraints and needing to achieve 
more for less is an issue that’s not restricted by borders.”

When asked about what gaps there were in New Zealand’s 
in-house legal services that prompted Lexvoco to set up 
in New Zealand, Mr Mullins responds: “Like in Australia; 
we recognised a need in New Zealand for specialist sup-
port for in-house teams and flexible working solutions 
for lawyers. Based on the success of Lexvoco in Australia, 
and the similar legal and business landscapes between the 
two countries, we thought the time was right to launch 
in New Zealand.”

On the reaction Lexvoco has received since opening 
its doors Mr Mullins says: “Fortunately, this has been 
confirmed by the fantastic reception we’ve had here. We 
launched in Auckland initially because of the number of 
corporate organisations that base themselves here, but 
we are also active in Wellington, and plan to operate New 
Zealand-wide.” ▪
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June 2016, Hardback and e-book, 381 pages, 
$165 (GST and postage included)

The Search for 
Certainty – Essays 
in Honour of John 
Smillie
Edited by Shelley Griffiths, 
Mark Henaghan and MB 
Rodriguez Ferrere
Published on his retirement 

from the Faculty of Law at the University of Otago, 
these essays celebrate the career of Emeritus 
Professor John Smillie. The editors note that 
Professor Smillie’s research was principally in 
administrative law, torts, legal theory and intellectual 
property, and the 11 essays in the collection touch on 
these and other subjects that he wrote about or that 
“bothered him over the years”. The 12 contributors 
from New Zealand, Australia, Canada, England and 
the United States cover a wide range of subjects, 
with the common denominator being Professor 
Smillie’s search for legal certainty and clarity.

Thomson Reuters New Zealand Ltd, 978-0-
947486-60-0, September 2016, Paperback, 235 
pages, $50 (GST and postage not included).

Passing Wealth 
on Death: Will-
Substitutes in 
Comparative 
Perspective
Edited by Alexandra 
Braun and Anne Röthel
Wealth can be transferred 

on death in a number of ways, of which wills 
are just one. The use of will-substitutes in the 
United States has been much discussed and 
the editors of this collection of essays have set 
themselves the task of exploring will-substitutes 
in jurisdictions outside the US. The 16 essays 
are divided into two parts. The first looks at 
will-substitutes from the perspective of 10 dif-
ferent jurisdictions. New Zealand is covered in 
the chapter “Will-Substitutes in New Zealand 
and Australia” by Otago University law professor 
Nicola Peart and University of New South Wales 
professor Prue Vines. The second part consid-
ers overarching perspectives, with the essays 
covering topics such as will-substitutes from 
the perspective of business owners, and the 
perspective of creditors in several jurisdictions.

Hart Publishing (England), 978-1-849466-98-1, 

Law, Ethics, and 
Medicine – Essays 
in Honour of Peter 
Skegg
Edited by Mark Henaghan 
and Jesse Wall
Professor Skegg is noted as a 
leader in the study of law and 

medicine. His 46-year academic career is celebrated 
with this collection of 12 essays written by 16 medical 
law academics from New Zealand, Australia, Canada, 
England and the United States. The essays cover a 
wide range of subjects with the common thread being 
medical law. The regulation of medical practitioners, 
consent, rights in bodily material, euthanasia, com-
pensation and ethical approval for medical research, 
treatment orders for mental health conditions, and 
surrogacy laws are all discussed.

Thomson Reuters New Zealand Ltd, 978-0-
947486-61-7, September 2016, Paperback, 309 
pages, $50 (GST and postage not included).

New books
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Residential Care Subsidies 
Handbook – By Vicki Ammundsen

With the new legislation in place 
concerning brightline, tax and 
other property related matters, 
the Key Government is cracking 
down and looking for ways to 
cool the jets of the rising property 
market. One such change concerns 
Residential Care Subsidies (RCS). 
New Zealand’s love affair with trusts saw 
a gifting programme change. Instead of the 
usual $27,000 annual gifting regimen when 
moving property into a trust, the entire 
amount can now be gifted immediately. 
Indeed, some drawbacks or clawbacks 
were still operational but what about RCS? 
Gifting has a negative impact on RCS, an 
issue which all practitioners, irrespective 
of practice, ought to be aware of: but that’s 
not the only thing that has changed.

Ammundsen’s book provides an over-
view of the changes and alerts practitioners 
to some of the pitfalls a client might face 
when considering RCS.

format. Again typical of Ammundsen’s 
engaging style of writing, this section 
provides handy tips and insights into the 
application process.

The questions and answers format con-
tinues into chapter 3 which deals with the 
cost of care. This is a question which can 
be of particular importance to the client. 
Exactly what the client will be charged and 
other contributions expected from the client 
are considerations which can sometimes 
catch clients by surprise when handed a 
hefty bill. The book provides answers to 
these complex questions and considers 
matters including: means testing; care costs; 
when trustees refuse to pay long-term care 
costs; and, situations where an applicant is 
unable to pay for RCS due to gifting all of 
their money to a charity. Chapter 4 takes 
this approach further and discusses mat-
ters of financial means assessment. A good 
overview of asset and income assessment 
is included and is followed by further ques-
tions and answers section.

With very practical advice always at 
the forefront, chapter 5 considers gifting 
and deprivation. This is a critical chapter 
and very relevant to changes to the gifting 
process. There is excellent explanation of 
what constitutes a gift and the importance 
of documenting the gift. A wide range of 

Residential Care 
Subsidies Handbook

A concise book with a style of writing 
typical of Ammundsen, the book gets 

right down to business. Part 1 is 
an introductory overview of RCS. 
As is usual, Ammundsen’s style 
of talking to you (as opposed to 
at you) allows the reader to feel 
engaged with the material. As a 
result, complex terminology and 
concepts become far more easily 

understandable and digestible.
Providing a historical overview of RCS, 

Ammundsen sets the framework in place 
for consideration of the present day leg-
islative changes.

Defining RCS is no mean feat, but 
Part 1 constructs an excellent commen-
tary to bring us closer to its meaning. 
Consideration is given to the eligibility of 
RCS assessments. Importantly, Part 1 also 
considers asset testing which is funda-
mental to practitioners in trust law work.

Part 2, which begins with chapter 2 deals 
with applications for residential care sub-
sidies through a “questions and answers” 
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The many duties and obligations 
of directors within New Zealand 
companies is a topic of chang-
ing and seemingly never-ending 
debate. Legal duties tied in with 
equitable and fiduciary obligations 
can leave even the most learned 
practitioner perplexed. The latest 
global financial crisis has prompted much 
change and consideration when dealing 

Duties and Responsibilities of Directors and 
Company Secretaries in New Zealand, 5th edition – 
By Silvana Schenone and Igor Drinkovic
Reviewed by Maria Pozza

gifting is covered within this section, from 
children to excess of gifts and one-off gifts. 
I recommend that all practitioners read this 
section. It provides, in bite-sized format, 
important information relating to gifting.

Chapter 6 considers issues relevant to 
spouses and partners, including contract-
ing out and gifts. This runs smoothly into 
chapter 7 – which considers life interests 
– and thereafter chapter 8 regarding trust 
reversals. Chapter 9 discusses the impor-
tance of residential care loans and chapter 
10 provides an overview of the rights of 
appeal and reassessment process.

Chapter 11 covers everything in between 
the above by laying out questions of poten-
tial dementia, notional income under the 
appropriately termed heading “miscellane-
ous” which leads to the Part 3 case studies. 
Part 3 is particularly useful in providing 
excellent material to assist when drafting 
documents relating to RSC, for example 
when arranging a trust reversal or planning 
for negative trust equity.

In summary this is an extraordinarily 
useful book with a very accessible and 
engaging format which is not over long 
at only approximately 150 pages. I highly 
recommend this book for all practitioners 
who may wish to keep it on their desk as 
a handy reference guide. ▪

Residential Care Subsidies Handbook, CCH 
New Zealand Ltd, 978-1-775471-64-6, December 
2015. 153 pages, paperback and e-book, $80 
(GST and delivery not included).

RESIDENTIAL CARE SUBSIDIES HANDBOOK

with directors’ duties and responsibilities. 
The work by Schenone and Dunkovic is a 

timely reminder of those respon-
sibilities and duties.

This fifth edition does exactly 
what it promises and delivers a 
book with a good overview of a 
director’s duties and responsibil-
ities, including a comprehensive 
contents page and index. This book 

ought to be considered as a desk reference 
guide for the use of the commercial and 

corporate lawyer.
The book is presented in a suc-

cinct and logical manner. Chapter 
1 sensibly commences with a defi-
nition and discussion of the role of 
the New Zealand director, including 
discussion as to what and who may 
be deemed a director, irrespective 
of title.

Matters such as accidental direc-
tors and the eligibility and appoint-
ment of directors are considered in 
chapter 2. This chapter provides 
valuable discussion of important 
points to consider when assessing the 
qualifications of a director. There are 
important references to legislation 
and case law and these are presented 
in a clear and succinct manner.

Chapters 3, 4 and 5 provide bal-
anced considerations pertaining 
to questions of the termination of 
office, remuneration and powers 
of a director. On a point of style, it 
may be that chapter 3 on termina-
tion would have been better placed 
after chapter 9 (on disclosures) and 
before chapter 10 (on criminal and 
civil liability). However, this small 
question of arrangement of material 
does not detract from the excellent 
commentary provided within the 
termination chapter.

Chapter 6 clearly sets out a direc-
tor’s duties. Discussion of a director’s 
accountabilities and liabilities creates 
the foundation upon which is con-
structed chapter 7’s consideration 
of directors’ special responsibilities 

under the Companies Act 1993. This chapter 
is pertinent and essential reading for all 
corporate practitioners. It makes specific 
reference to troublesome provisions of the 
Companies Act 1993, and also cites case law 
to aid the reader’s understanding.

Chapters 8 and 9 deal with necessary 
administrative provisions which a director 
should expect to be required to oversee. 
Chapter 10 presents interesting consider-
ations relating to questions of white collar 
crime, including excellent explanations of 
the Crimes Act 1961, tax, indemnities and 
other Financial Markets legislation.

Chapter 11 deals with questions of liti-
gation relating to directors and sharehold-
ers, and chapter 12 considers questions of 
insider trading. It may have benefited the 
flow of the book to swap chapters 11 and 
12 so that chapter 10 dealing with white 
collar crime provisions was read before the 
section on insider trading. However, once 
again this is a point of style only which 
does not detract from the book’s utility.

Finally chapter 13 includes discussion and 
consideration of the important and much 
overlooked role of the company secretary. 
Sensible commentary is provided on what 
the company secretary actually does as 
well as disclosures necessary under the 
Financial Markets Conduct Act 2013.

Overall, this book ought to find a place 
on every corporate and commercial law-
yer’s desk or bookshelf. It is more than 
just a quick reference guide. It provides 
much detail and excellent analysis regard-
ing legislation and case law. Discussion is 
pertinent, and highly applicable to legal 
practice.

I have no hesitation recommending this 
book to practitioners of all levels and lec-
turers of company law. ▪

Duties and Responsibilities of Directors and 
Company Secretaries in New Zealand, 5th edition, 
CCH New Zealand Ltd, 978-1-775471-25-7, June 
2016, 332 pages, paperback and e-book, $120 
(GST and delivery not included).

Dr Maria Pozza is a solicitor with Lane Neave 
in Christchurch.

Duties and Responsibilities
of Directors and Company Secretaries
in New Zealand

5th Edition
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This article follows up an irreverent piece we wrote for the 
29 July 2016 issue of LawTalk entitled Innovation requires 
more than new pot plants, in which we suggested that 
large law firms would serve clients and budding lawyers 
better by investing in technology rather than ‘state-of-
the-art’ office space.

While our tongues were being held firmly in cheek to 
some extent, we had a serious message. The soundbite: 
fancy office trappings are deadweight – the Cloud and 
remote service provision are the way to go. Cheaper, faster, 
and more convenient.

While that is all well and good, the point of this arti-
cle is that there is nothing actually innovative about the 
virtual law firm model. It is only a small step in the right 
direction. We still have a long way to go.

We know the internet is cool
Apologies in advance to our online law firm colleagues. 
We know from experience that touting your firm’s virtual 
office and use of the Cloud is a good way to differentiate 
yourself from the competition. It says “look how modern we 
are compared with the rest of the tired old profession”. But 
we are deluding ourselves if we believe that is innovation.

To any professional other than a lawyer, boasting that 
you run a virtual law firm using the Cloud is like bragging 
that you use the Internet. It should be the default. It is 
only because the profession is so far behind that using 
the Cloud is seen as innovative at all.

Accountants are ahead of us
New Zealand’s accountants are far more innovative than 
its lawyers, thanks in no small measure to Xero. At the 
recent and, judging by Rod Drury’s Twitter feed, hugely 

Beyond pot plants
We still have a long a way to go

By Thomas Bloy and Kieran Boyle

popular ‘Xerocon’ conferences, Xero mar-
keted new services making use of artificial 
intelligence and machine learning to assist 
accountants.

This isn’t some American law firm talking 
about using IBM’s AI Ross to create bank-
ruptcy documents one day. This is advanced 
technology designed to improve everyday 
practice for accountants by mechanising a 
steadily increasing number of processes. It 
is available right now (or will be shortly).

Lawyers, in contrast, are still debating 
whether or not the Cloud is appropriate 
for legal documents while happily using 
their fax machines. We continue to store or 
outsource the storage of original documents 
when digital copies usually suffice. There is 
no reason, for example – neither legal nor 
practical – for conveyancing firms to store 
original authority and instruction forms, 
yet we would wager most still do. And we 
eagerly anticipate the most pedestrian of 
technological advancements, such as the 
prospect of one day being able to access 
Landonline without Microsoft Windows. 
Oh, and the Cloud.

The Cloud is not that cool
Perhaps surprisingly (but not really), the 
Cloud is nineties technology. Our own Cloud 
document storage provider NetDocuments 
started in 1998. Eighteen years later and 
lawyers still haven’t caught on. The minority 
who have are considered innovative.

Cloud-based storage is barely more 
interesting than the humble USB stick. 
What a sad indictment of where we are 
as a profession. Why are we so far behind? 
A few reasons.

Monopoly
Until recently, lawyers have enjoyed a prac-
tical monopoly on the provision of legal 
services and advice. This is the case even 
though the “reserved areas of work” in the 
Lawyers and Conveyancers Act 2006 are 

James is an experienced advocate, with particular ex-
pertise in complex regulatory litigation. Before joining  
Rice + Co, James spent seven years at Meredith Connell, 
where he conducted litigation on behalf of the Commerce 
Commission and other regulatory agencies, and prose-
cuted jury trials as a Crown Prosecutor. Between 2012  
and 2014 James was based in Singapore, where he acted  
as Regional Legal Counsel to one of the world’s largest  
multinational insurance companies.

James Donkin has joined Rice + Co Lawyers as a senior associate. 

Rice + Co Lawyers specialises in local authority and insurance 
litigation. 

Thomas Bloy

Kieran Boyle
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fairly limited. The lack of external competition for legal 
work has made lawyers complacent about how technology 
can (or should) improve service provision.

Simply put, there was never any real market pressure 
on us to do better. Clients had no option but to see their 
lawyer. Provided the lawyer matched the low technolog-
ical standards of the profession, they were in business. 
Software is changing that.

Time billing
Time billing is a big one. Most software aimed at lawyers is 
designed to save time. Since time is the cashflow lifeblood 
of most firms, there is a natural and powerful disincentive 
to use any such software, let alone pay for it. While lawyers 
are legally obliged to charge a fair and reasonable fee, 
lawyers are also people and people respond to incentives.

A disincentive to be efficient is a pretty good reason not 
to adopt software that makes you more efficient and, by 
implication, at risk of being less profitable. There is also 
a certain security that comes from having the standard 
of a fair and reasonable fee being measured against other 
lawyers doing exactly the same thing as you.

Institutional inertia
Law firms seem to be even slower to adopt a new technol-
ogy if the benefit is not immediate. It is almost as if this 
tunnel vision is built into the incentive structure of most 
firms. The lack of enthusiasm for investing in technology 

yielding long-term benefits may, therefore, be institutional.
Once a lawyer attains the ultimate goal of partner or 

director in their firm – a long, hard road – the focus is 
on maximising revenue and lowering costs. The practical 
necessity is to make as much money as possible for the 
limited time the lawyer can occupy the top position at 
the firm. Because on retirement, passive income oppor-
tunities from the firm, and the window of higher-earning 
potential, may be limited.

Compounding this, hungry younger lawyers will be hot 
on the heels of older partners, and seeking to attain the 
highest position themselves as soon as possible. Law, as 
everyone knows, is an extremely competitive industry. 
When you get to the top, make hay.

So any capital outlay must yield an immediate benefit 
in terms of cost or revenue. If the pay-off is long term, it 
will most likely be unattractive to the managing partners. 
Their focus on short-term gain, while entirely understand-
able, is a barrier to innovation. You might even call it 
institutional inertia.

Tradition
We would be remiss not to mention traditionalism. 
Generally speaking, lawyers look to what has gone before 
for guidance on the future. While this backwards-looking 
perspective is essential for the proper application and 
maintenance of the law, it doesn’t inspire innovators who 
change the status quo.
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Providing Professional Indemnity and specialist insurance 
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New Zealand
Finally, we live in New Zealand. As at May 2015, we ranked 42nd world-
wide for Internet speed and 25th in terms of internet users (82.78% of 
New Zealanders are online). That’s decent, don’t get us wrong. It just 
demonstrates that the Internet, first available to uni students here in 
1989, is still taking hold. Other countries are well ahead and their legal 
professions will benefit before ours. Their lawyers will be better adapted 
to the meshing of law and tech. New Zealand lawyers will need to think 
ahead if we are to keep up. And with the gradual roll out of fibre connec-
tions, there is going to be less of an excuse for holding back.

So let’s not hold back. Let’s look beyond the pot plants, but also beyond 
the Cloud. Let’s be open to future, developing technologies rather than be 
forced to play catch-up with established ones from the nineties. Let’s look 
at our current practice methods closely and see where can start innovating. 
Let’s learn from what other professions, particularly accounting, are doing.

Xero

only lawyers who should fear the impact 
of technology are the ones who can be 
replaced by it. That category might well 
include the authors one day (if not now). 
It might also include you.

Excitement, as opposed to fear, is a better 
response. Wouldn’t it be good for the law 
to have lawyers focused exclusively on the 
things that actually utilise their training and 
skills? Maybe lawyers would have greater 
job satisfaction and enthusiasm for their 
profession if they were doing more law 
and less admin.

A recent survey in the United Kingdom, 
for example, showed that only 37% of senior 
associates would choose law if they had 
their time again. That is a sad state of affairs. 
While there may be many factors contribut-
ing to lawyers being unhappy, the authors 
know from personal experience that con-
tinually performing tasks you know could 
be done by smart machines is, to put it 
mildly, soul destroying.

If we don’t, someone else 
will
Lawyers should be helping to create those 
machines. At the risk of sounding elitist, the 
knowledge and expertise that is undeniably 
possessed exclusively within the profession 
means it is critical lawyers lead the charge 
in implementing the inevitable assimila-
tion of technology. The raw materials of the 
law are, quite rightly, publicly accessible. 
It is only a matter of time before those 
outside the profession see the possibilities 
in unlocking the vast ocean of legal knowl-
edge at people’s fingertips. That is not to 
argue that the law should be inaccessible 
to the general public. It absolutely should 
be accessible. However, there are inherent 
risks in new means of disseminating legal 
knowledge being developed predominately 
by those without a legal background.

We cannot afford for the increased effi-
ciencies technology will bring to be at 
the expense of quality. Lawyers have an 
obligation to ensure that service standards 
are maintained. It is hard to see how that 
will be possible if the profession is not at 
the forefront of developing legal software. 
That, however, is an exciting prospect. It 
means the reality of practice can start 
moving towards the expectations of the 
next generation of law students.

First goal: adapt to the 
present
To get to the future, we first need to adapt to 

Look at how Xero has taken away basic bookkeeping from 
accountants, previously their bread-and-butter, and forced 
them to innovate and diversify. And look at what Xero is 
up to now! How will we respond when the legal version 
of Xero comes to town? Will we be capable of diversifying 
away from our bread-and-butter practice areas? We’ll see. 
Viewing the Cloud as a boring old utility rather than some 
new-fangled tech would be a good start.

The end of lawyers? Yea, Nah
Before we get too Susskindian, we should pause to emphasise 
that the world’s second oldest profession is not coming to an 
end. Machines and software will erode the service offering 
of today’s lawyers, there is no doubt. But the intangible skills 
and expertise of good lawyers will be very difficult, maybe 
impossible, to replicate artificially. Things like exercising 
professional judgement, assessing practical risk, weighing 
different, conflicting, and new legal principles, and under-
standing different nuances due to the parties involved in 
a matter. The ‘human’ element you might glibly say. The 
stuff that truly requires a lawyer and probably always will.

Get on board
The reason lawyers should embrace technological disruption and inno-
vation is because it holds great potential for enhancing those skills only 
a trained, human lawyer can possess. Those skills are the ones clients 
should be paying for rather than the mundane and repetitive adminis-
tration tasks that commonly make up the bulk of legal work. Indeed, the 

❝ the intangible 
skills and 

expertise of 
good lawyers 

will be very 
difficult, maybe 

impossible, 
to replicate 

artificially
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the present. It is not only our profession’s recent over-ex-
citement about the Cloud that indicates we’ve got a long 
way to go. The continued existence of the fax machine in 
legal practice is another indicator. In our firm, fax messages 
are diverted to email. We only have a fax number because 
other firms and institutions insist upon using the ancient 
facsimile. A good sign of progress will be the elimination of 
that redundant device, not to mention redundant practices. 
When they (pointless machines and practices) combine, 
it is nothing short of infuriating.

Kill the facsimile
Behold this great example. We have a PO Box for snail mail 
like every other law firm. (Original documents are still 
required in law, so we can’t get rid of them just yet. That too 
will change.) NZ Post helpfully lets us know when we have 
mail to collect by sending an email notification. Imagine 
the delight of finding that, in most cases, the mail being 
collected in response to that email has already been sent 
as a fax, and received as email. One can easily picture the 
farcical chain of events leading to this absurdity. A scene 
that plays out countless times every day 
in firms everywhere. One that could be 
a source of comedy, if it didn’t so starkly 
illustrate the dire state of practice.

A tragic tale
A partner leans back and rests their shoes 
on the desk. A short reply is required to 
an email from another solicitor. The reply 
is dictated for typing up by a secretary. 
The three-sentence dictation is sent to the 
secretary who then prepares a draft letter. 
The secretary prints the draft letter and 
makes his or her way to the printer for the 
seventeenth time that morning. Nathan 
from accounts stops our poor secretary in 
their tracks for small talk.

The letter is duly collected and placed 
on the partner’s desk for checking. A typo 
is detected. A fresh letter is prepared and 
printed. This time the harried secretary 
takes the long way around the office to 
avoid Nathan. The letter is reviewed again 
while our secretary waits with bated breath. 
Relief washes over the room as the letter 
is approved.

But the mission is not yet completed. 
The letter must, of course, be re-printed on 
expensive letterhead. The one with the nice 
gold trim at the top. Another treacherous 
trip to the printer. At last, the letter can 
be signed in nice wet ink. It is now nearly 
ready to make its intrepid journey.

To hasten the letter’s arrival, let us har-
ness the power of the facsimile machine. 
A copy (on coloured paper!) is first made 
and added to the file. A fax cover page is 
prepared heralding the letter’s transmission 

via fax and, of course, the number of pages 
to be expected. At last we arrive at the 
final step – sending the letter. After all, it 
has been printed and signed by the part-
ner. Why wouldn’t the recipient of the fax 
also enjoy a physical copy? Everyone loves 
physical copies.

A final, unexpected hurdle – we have run 
out of envelopes. Next to forage around 
the stationery cupboard, again avoiding 
Nathan’s snares en route. The letter is 
carefully slotted into the envelope, and the 
envelope is sealed shut and placed in the 
mail-out tray. Some office junior will collect 
it later for posting out, maybe tomorrow. 
Time for a coffee break, to reflect on a job 
well done.

Three days later, one of the authors 
receives an email from NZ Post and arranges 
a trip to the PO Box. Driving, parking, walk-
ing, entering a PIN number, opening a lock, 
and pulling out some envelopes. Back to 
the car and the home office to peruse. The 
Law Society tells you as part of its Trust 
Accounting Supervisor’s course that this 
task is very important. Mail, you see, is 

one of the ways people can defraud a trust account. So we take the mail 
opening process seriously. It becomes a joke, however, when most of the 
mail you open never needed to be posted in the first place. The mail was 
received three days earlier by some better form of communication and 
has already been filed electronically.

The joke stops being funny when that better form of communication is fax.

We need to go faster
Hopefully things change soon, but not until we eliminate the fax, mod-
ernise other outmoded practices and technology, and stop obsessing over 
the Cloud – a glorified virtual hard drive.

Yes it’s great, but let’s get on with developing the tech that will actually 
make good legal advice more accessible and easier to provide, and the 
legal profession a more fulfilling, inspiring one to pursue.

In short, we need to think bigger and further into the future. There 
are plenty of reasons to be hopeful about where law is heading. We just 
need to get there faster. ▪

thomas bloy is a director of Evolution Lawyers and CataLex. Kieran boyle is a 
solicitor at Evolution Lawyers.
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Melissa Anastasiou is the General Counsel 
for Spark New Zealand and leads a legal 
team of around 20 lawyers and compliance 
professionals.

Ms Anastasiou has been with Spark, one 
of the country’s the biggest communica-
tions service providers, since early 2009.

Her legal career began in 1996 at both the 
Wellington and Auckland branches of law 
firm Minter Ellison Rudd Watts. By the turn 
of the millennium, it was time to explore 
the world which led to practising law in 
the United Kingdom at London law firm, 
Linklaters, where she worked for about two 
years in Mainstream Corporate.

The next career move introduced Ms 
Anastasiou to in-house lawyering.

“Linklaters was a fantastic experience but 
it was very transactional and at that level, 
you didn’t get a lot of exposure to business 
leaders. I wanted to be in a position to have 
greater influence over business outcomes 
and to see things through, beyond a deal. 
So I in 2002 I took a role at O2UK, which 
is the mobile business that was spun out 
of British Telecom and was subsequently 
acquired by Telefónica,” she says.

Telefonica O2 proved a good fit and it was 
about eight years before she returned to 
the New Zealand lifestyle to resettle with 
her two young children.

“I was approached by Telecom as it then 
was, back in 2009 to lead a legal team 
supporting the technology in the shared 
services division – basically the area of 
the company that runs the network and 
IT platforms,” she says.

Fast forward a few years to 2014 and 
Telecom embraced the digital revolution 
to rebrand as Spark to reflect being much 
more than a telephone company.

Ms Anastasiou held various legal roles 
between 2009 and 2013 before being 
appointed General Counsel, and she now 
leads the legal team for the entire Spark group.

When asked: “What do you do with your 
day?” she responds: “Like most in-house 
teams, we do a really wide range of legal work.

“The team is structured to provide a 

Digital disruption and what it 
means for in-house lawyers
By Nick Butcher

FIND OUT MORE AT ILANZ.ORG

full service offering to our business. We’re 
engaged in all regulatory and corporate 
issues along with matters arising from our 
customer, supplier and partner relation-
ships together with risk and compliance 
activities. As Spark has evolved its digital 
capability we have also been involved in 
a number of new areas such as big data, 
media, and the management of risk around 
data security. Primarily, my role is to lead 
the team but I also get involved in many 
of the transactions we do.

“In a market that is highly competitive, 
greatly impacted by digital disruption and 
constantly changing, the company has 
had to look at how to continue to grow 
revenue by creating new businesses, and 
as such, our legal team has had to evolve 
our capability in completely new areas 
and to rethink our role in supporting the 
business,” she says.

Digital disruption and how it will 
affect the in-house lawyer
Technology is at the forefront of most busi-
nesses these days and two words that are 
fast becoming important to understand are 

digital disruption.
At the ILANZmini 2016 conference next 

month, Ms Anastasiou and Rodney Morris 
of Spark will delve into the subject by pro-
viding some perspectives on what digital 
business means for in-house lawyers, along 
with the challenges and opportunities that 
will be created by digital disruption.

“We’ll be presenting the perspectives that 
we’ve gained as part of a business that’s 
well under way in its digital transformation 
journey and talking about what disruption 
means for in-house counsel,” she says.

“Our emphasis has shifted to how we 
can enable business outcomes in a rapidly 
changing environment and within legal 
frameworks that aren’t designed for busi-
ness and technology as it is today. We need 
to be forward thinking in a different way 
– pre-empting where our business will go 
next and finding ever more creative solu-
tions to legal issues created by disruption.

“You need to shape the pathway as 
opposed to waiting until the obstacles 
are right before you,” she says.

ILANZmini runs from 11 to 14 October in 
Auckland, Wellington and Christchurch. ▪
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A Child Sex Offender Register is being intro-
duced in New Zealand. Registered individ-
uals will be required to provide a range of 
personal information to the register when 
they are living back in the community, and 
to keep that information up-to-date.

Acting Assistant Commissioner Dave 
Trappitt at New Zealand Police has over-
seen the development of the register.

For lawyers representing registered 
individuals, there are implications of reg-
istration that they should be familiar with, 
Assistant Commissioner Trappitt says.

“These include not only the reporting 
that’s legally required, but also the penalties 
that can be incurred if the information is 
not kept up to date on the register or if false 
or misleading information is provided”.

The legislation to establish the register, 
the Child Protection (Child Sex Offender 
Government Agency Registration) Act 2016, 
received the Royal assent on 14 September 
and the register will commence on 14 
October. Police is responsible for admin-
istering the register, which has been devel-
oped in partnership with the Department 
of Corrections.

“The aim of the register is to provide 
agencies – Police and Corrections – with 
information to effectively monitor risk 
of reoffending in the community. And 
there are provisions within the legisla-
tion to enable sharing of information 
with certain agencies, such as Customs, 
Department of Internal Affairs, Ministry 
of Social Development and Housing NZ, 
in the interests of child safety,” Assistant 
Commissioner Trappitt says.

In tandem with the introduction of the 
register, Police is strengthening the pre-
vention approach to reoffending.

“Prevention is always better than dealing 
with the terrible harm that sexual offending 
against children causes. A new approach to 
monitoring and managing risk of reoffend-
ing has been introduced by Police, with case 
managers at district level working with reg-
istered offenders living in the community 
to help them maintain a low risk lifestyle.

Child Sex Offender 
Register being introduced

Trusted practice management 
software for NZ lawyers
Easy to learn, easy to use. Save time and 
increase profits. That’s what users say!

New: Document management & Internet banking. Free installation and 
training. Visit our website for testimonials from firms just like yours.

www.jpartner.co.nz enquiries@jpartner.co.nz 09 445 4476 JPartner Systems Ltd

“Up-to-date information around what’s 
happening in the registered person’s life will 
enable case managers and specialist staff 
who monitor risk, along with probation 
officers where relevant, to identify changes 
that could be a trigger for an escalation 
in the offender’s risk of reoffending. The 
case managers can then work with the 
individuals to help them manage those 
risk factors.”

Registrable offences
Eligibility for registration is offence-based 
and sentence-based for offenders aged 18 
years or over with victims under the age of 
16. There are three classes of offence, ranging 
from class 1 offences, which are generally 
non-contact and enabling type offences, to 
the more serious class 3 offences, such as 
sexual violation of a child. The period of 
registration depends on the severity of the 
offence they committed and the sentence 
they received, with three terms – either 8 
years (class 1), 15 years (class 2) or life (class 3).

The registration process will kick in when 
the person is sentenced at court. Reporting 
requirements, and the term of registration, 
begin when the offender is released into 
the community.

Retrospective powers
The legislation has retrospective powers, so 
when the register commences on 14 October 
offenders who have been convicted of a 
qualifying offence, and are still in prison or 
have been released but are subject to release 

conditions or on extended supervision 
orders with the Corrections Department, 
will be registered. Those living in the com-
munity under release conditions or orders 
following their term of imprisonment will 
need to start reporting.

Numbers
“We estimate that when the register com-
mences there will be around 550 registered 
individuals living in the community who will 
be required to start reporting, and around 
1,200 in prison. At the end of five years of 
operation it is anticipated there will be about 
900 registered individuals in the commu-
nity,” Assistant Commissioner Trappitt says.

Penalties
New offences have been introduced to 
cover both non-compliance with regis-
tration requirements and providing false 
or misleading information. These can incur 
a fine or a term of imprisonment or both.

Right of review and appeal
A range of review and appeal processes are 
available to registered offenders regarding 
their registration, either to the Commis-
sioner of Police or to the District Court.

“There is quite a lot of detail around the 
register and reporting requirements. Infor-
mation is available on the Police website 
www.police.govt.nz/csoregister,” Assistant 
Commissioner Trappitt says. ▪

Assistant 
Commissioner 
Dave Trappitt
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In last month’s column I covered the launch of the Law 
Foundation’s exciting new Information Law and Policy 
Project (ILAPP), which provides an independent $2 million 
fund to develop law and policy around IT, data, information 
and cyber-security.

I’m now very pleased to say that we already have our 
first research project under ILAPP, and it deals with one 
of the most game-changing and challenging technology 
innovations in the world of business and finance.

Like me, many of you will have heard of Bitcoin, the vir-
tual or “crypto-currency” that can be used to pay directly 
for goods and services, bypassing banks and credit cards. 
But you might not realise that Bitcoin is just one of hun-
dreds of different digital currencies that use “blockchain” 
technology.

University of Auckland Business School Associate 
Professor Alexandra Sims is lead researcher for the 
Foundation’s new project examining the regulation of 
digital currencies that use blockchain technology. She says 
digital currencies are poised to revolutionise the finance 
world and beyond, and pose challenges for lawmakers 
and regulators around the world.

“The Reserve Bank is concerned about the potential ram-
ifications for finance system soundness and efficiency,” she 
says. “The bank is not saying that these digital currencies 
are bad, indeed it is agnostic over what technology is used. 
The danger is that if you regulate too much, you won’t get 
the full benefits, but if you regulate too lightly, you could 
see problems such as money laundering.”

A blockchain is a list or digital ledger that records trans-
actions and stores them in secure “blocks.” Each block is 
then “chained” to the next block with a cryptographic 
signature. The chains are replicated on each computer on 
the network. Because crypto-currency transactions bypass 
banks or other intermediaries, the transactions are almost 
costless, and the names of the parties involved are hidden.

Blockchain technology and its uses are still evolving, 
and its progress has been speculative and volatile. Crypto-
currency values have fluctuated wildly, creating big winners 
and losers – another reason for the Reserve Bank’s cautious 
approach. While traditional money rises and falls in value, 
it is generally much more stable than crypto-currencies.

Although there have been examples of Bitcoin misuse 
since its introduction in 2008, Professor Sims says that 
crypto-currencies can be more traceable than cash. “It’s 
wrong to say that because a technology can be used for bad 

Law Foundation

Regulating revolutionary 
new digital currencies
By Lynda Hagen

things, we shouldn’t use it,” she says. “On that rationale, 
we wouldn’t use fire. These are powerful technologies, 
but they carry risks.”

Banks are keenly interested in blockchain technology, 
because it can reduce costs and improve the security and 
speed of transactions. Hackers appear to be routinely steal-
ing millions of dollars from banks, but, as Professor Sims 
explains, theft of crypto-currency would involve hacking 
into thousands of computers at the same time.

But if digital currencies become widespread, transactions 
using blockchain-based crypto-currencies will slash banks’ 
profits. As Professor Sims explains, “with crypto-curren-
cies people and businesses can pay anyone in the world 
directly, with no need to go through any third parties.”

“Banks are trying to use it between themselves, because 
the benefits are massive, but they are going to try and 
limit how others use it,” she says.

Like all Law Foundation-backed projects, the blockchain 
technology research is independent. Professor Sims points 
out that the Reserve Bank is very interested in research 
that is not backed by any vested industry interest. Another 
strength is that the team is interdisciplinary, combining 
expertise in law, banking, finance and economics. Indeed, 
it is a requirement that all the Foundation’s ILAPP projects 
are interdisciplinary.

Professor Sims says that both New Zealand and Australia 
are taking a “wait and see” approach to regulating block-
chain technology, though other countries have been more 
active. The United States is well down the path of explor-
ing regulatory models, and Estonia is exploring creating 
virtual residencies or “e-residencies” using blockchain.

Professor Sims and her co-researchers Professor 
David Mayes, of Auckland University, and Dr Kanchana 
Kariyawasam, of Australia’s Griffith University Business 
School, aim to develop a legal framework for blockchain 
regulation in New Zealand and Australia.

“We want to ensure the utmost balance between the 
interests of blockchain stakeholders and the interests 
of regulators,” she says. “Harmonising Trans-Tasman 
approaches will improve finance industry stability and 
regional infrastructure.”

Visit the Law Foundation’s website www.lawfoundation.
org.nz for more information on our ILAPP project. ▪

Lynda Hagen is the Executive Director of the New Zealand Law 
Foundation.

Lynda Hagen

34

Lawtalk 898 · 7 October 2016



In the recent High Court judgment in 
Paterson v Lepionka & Company Investments 
Limited [2016] HC 1331, Associate Judge 
Osborne was required to determine what 
constituted the making of “due inquiries” 
by the applicant creditor’s solicitor when 
giving a certificate as to unpaid debt under 
Rule 24.20 of the High Court Rules. There 
is an equivalent provision for company 
liquidation applications under Rule 31.21.

The judgment offers some practical guid-
ance to a creditor’s solicitor who needs 
to decide on the extent of inquiries that 
may be necessary when informed by the 
debtor’s solicitor that a cheque in payment 
of the judgment debt has been (or will be) 
posted to the creditor’s solicitor.

In Paterson’s case, the debtor’s solicitor 
held a bank cheque in payment of the 
judgment debt which, by agreement with 
the creditor’s solicitor, was to be released. 
The debtor’s solicitor advised that the 
cheque “will be forwarded by mail”. The 
bank cheque was not received before the 
adjudication hearing.

The court was informed of the rele-
vant circumstances and an adjudication 
order was made. Paterson then applied 
for an annulment under s 309(1)(a) of 
the Insolvency Act 2006. He relied on 
the fact that the creditor’s solicitor had 
been informed that the bank cheque was 
to be posted and that on non-receipt the 
creditor’s solicitor had the duty, within 
the context of making “due inquiries”, to 

‘Your cheque is (or will be) in the mail’
And the duty to make ‘due inquiries’

By Callum Reid inquire of the debtor’s solicitor what had 
become of the cheque and whether it could 
be reissued by agreement.

The court had little difficulty in rejecting 
Paterson’s argument and in giving its rea-
sons provided some practical guidance to 
creditors (and their lawyers) who are faced 
with the promise of “the cheque is (or will 
be) in the mail”. The court held:

 ▪ “The duty upon Lepionka’s solicitor to ‘make 
due inquiries’ relates to a single question or 
matter, namely whether the debt remains 
unpaid. Rule 24.20 gives the certificate the 
status of prima facie evidence that the debt 
remains unpaid. That is what is certified. The 
solicitor is not required to make other inquir-
ies, let alone to seek clarification from what 
might be termed a ‘non-recipient’ party, such 
as to whether a payment may have been sent 
or may have gone astray.”

 ▪ “Inquiries under Rule 24.20 will almost inevitably 
qualify as due inquires as to the non-payment 
if the solicitor checks with those who would 
be the most likely recipients of any payment 
which may extend beyond the creditor itself 
to persons such as the creditor’s solicitor and 
depending on the circumstances, an accountant 
such as one with bookkeeping responsibilities”.

 ▪ “… the focus of inquiry under r 24.20 is not on 
whether payment might have been attempted 
and/or gone astray but on whether it has been 
received...”

In passing, the court also dealt with the posi-
tion where the creditor’s solicitor has been 
told by the debtor’s solicitor that the pay-
ment cheque “had been posted” (as opposed 
to “will be posted”). The court noted:

“If the email had referred to a prior act of 

posting, it may have been professionally 
appropriate (I put it no higher than that) 
for Mr Reid to have made an inquiry of Mr 
Lawson as to what had become of an item 
stated to have been posted.”

On the relevant facts, the court held:
“Given that Mr Lawson had stated that the 
bank cheque ‘will be forwarded by mail’, Mr 
Reid did not have any obligation to check with 
Mr Lawson that something had happened 
which Mr Lawson said would happen.”

The court’s distinction in this regard is an 
important one. Given advice from the debt-
or’s solicitor that the payment cheque had 
been posted, the creditor’s solicitor should 
consider if an inquiry should be made of 
the debtor’s solicitor if the cheque has not 
been received. Indeed, at the adjudication 
hearing, the court may ask if such an inquiry 
has been made. It may prove embarrassing 
to a creditor’s solicitor if an inquiry has 
not been made. The safer course would 
be to make the inquiry before the hearing.

Given advice as to a future event, the 
creditor’s solicitor is on safer ground in 
not taking the matter further and in simply 
advising the court of the relevant circum-
stances (ie, payment had been promised, 
but it had not been received). At that point, 
the court is fully informed and is free to 
exercise its discretion in making the adju-
dication order. ▪

callum reid is a consultant with Gibson Sheat 
Lawyers in Wellington. He was the solicitor for 
the applicant creditor in Lepionka & Company 
Investments Limited v Paterson ([2016] NZHC 
1331).
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In part two of my article about lawyers and 
their wealth management for retirement, 
I look at the one question that is asked 
more often than any other.

How much retirement or 
replacement income is 
enough?
The answer lies in the type of lifestyle you 
want to maintain. Robert Merton, Nobel 
laureate economist and Distinguished 
Professor of Finance at the MIT Sloan School 
of Management, has studied retirement 
income policy for almost a decade. He says 
the desire to maximise lump-sum balances 
at retirement is risky and the focus should 
be on ensuring retirement income is enough 
to meet a desired standard of living.

“What is a good retirement is measured 
by the standard of living you want in retire-
ment, and standard of living is not defined 
by a pot of money but a stream of income,” 
Professor Merton says. “A good amount for 
retirement would be to sustain the standard 
of living you have become used to enjoying 
in the later part of your working life. That 
is an income goal; it’s not a wealth goal.”

Following that recommendation brings 
us to the replacement rate – the percentage 
of pre-retirement income needed to sustain 
your current lifestyle, based on how much 
you earned before retiring.

The middle column in the following chart 
shows a theoretical middle-earner income 
of $75,000 before retirement. Simplistically, 
the gross income is spent in three buckets: 
savings for retirement, taxes and spending 
(such as mortgage repayments, supporting 
the family and daily necessities).

Spending – taxes – savings
The need to save is no longer necessary in 
retirement. You may be paying less in taxes, 
as well as spending less, especially if the 
mortgage has been paid off and children 
are no longer at home. You may also have 

Good job! Now can you 
take the rest of your life off
By Laetitia Peterson
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more time to shop around for a bargain and perhaps cook 
more often at home.

In this example, the middle earner may only require 
65% of pre-retirement gross income. Such decreases in 
spending have been well documented over the last 40 
years and analysis from Dimensional Fund Advisors further 
indicates that spending declines depend on income. The 
steepest declines occur in households with higher income.

Replacement rates decline with income. High earners 
need to replace less than middle earners, who need to 
replace less than low earners, for whom the replacement 
rate can be as high as 80%.

Most lawyers fall into the high-earner bracket, with a 
replacement rate well below pre-retirement income. For 
partners in law firms, in-house counsel, barristers and 
judges earning six to seven-figure salaries, replacement 
rates are well below 50%. However, it is still necessary to 
have a plan in place.

New Zealand Superannuation covers a portion of the 
replacement rate, which has the greatest impact on low 
earners. However, payments bear no relation to pre-retire-
ment income. Even for low earners, payments are simply 
not enough to cover the replacement income. Thus a large 
proportion of your retirement income will need to be funded 
by private savings, including KiwiSaver contributions, 
accumulated during your working years.

Assessment of the amount you need to save each 
year requires thorough analysis based on individualised 
assumptions, but even that does not give total certainty. 
Retirement planning is a moving target requiring regular 

review and adjustments based on chang-
ing market conditions, circumstances and 
goals to ensure you can be confident about 
retiring when you reach that point.

The magic box of the 
financial adviser’s tool kit – 
Monte Carlo modelling
I get excited at the mathematical wizardry 
of skilled financial advisers engaged in 
retirement planning, but realise, especially 
after my field research, that I am part of 
the lonely breed of “geeks”. While there is 
no need for you to use or understand the 
tools of our trade, I want to give you a sense 
of the level of detail and analysis involved 

Laetitia Peterson

HOW MUCH INCOME DO YOU 
NEED IN RETIREMENT?
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to ensure peace of mind and enjoyment at 
the retirement stage.

Our aim as financial advisers is to give 
easy answers and options based on scenar-
ios distilled from our discovery meetings. 
You might be surprised at the depth of the 
resultant knowledge of what is important 
about money to you. It is then our job to 
come up with the answers and confidence 
levels you requested.

Our main modelling tool is simulations. 
We typically run Monte Carlo simulations 
to give different outcomes and confidence 
levels as to whether your goals can be 
achieved. The more thought that goes into 
your goal-planning process, the more effec-
tive the model is. Such modelling relies 
on random sampling. Obtaining sufficient 
random samples (thousands) gives an idea 
of the “distribution” of possible outcomes.

In modelling an unknown future with no 
crystal ball, assumptions are necessary as to 
the characteristics of those outcomes. Past 
information (reflected in security prices) can 
give guidance as to the range of possible 
outcomes, unless you choose investments 
with certain outcomes, which can be held 
for a certain period of time. However, such 
a strategy leaves no flexibility (without sig-
nificant cost) in case circumstances change, 
which they inevitably do.

The main drivers of the likely future 
retirement outcomes are the expected 
return and the volatility, as a measure of 
possible deviations from the expected 
return. For example, if the expected return 
of your portfolio is 8% (in nominal terms) 
with a volatility of 7%, there is a 68% like-
lihood that your return in any given year is 
within a range of 8% (the expected return) 
plus or minus 7%. Accordingly, based on 
our simulations, your return can vary from 
1% to 15% in any one year, with 68% prob-
ability. In reality, the range can be even 
wider, since it only captures the 68% most 
likely outcomes. It doesn’t cover what are 
known as the “tails” or outliers of the dis-
tribution. Although “bear” markets are not 
that frequent, they can fall hard and take 
a long time to recover, so we need to be 
prepared for them.

The actual variability in returns narrows 
with long-term portfolios, which is why we 
strongly advise investors to remain invested 
and not panic when they experience a year 
of negative returns. The range of lowest 
versus highest annualised returns narrows 
markedly when the portfolio is held for 
5, 10 or 20 years. A shorter time horizon 

would result in a recommended portfolio 
with a lower expected return but less risk, 
achieved by adding fewer growth assets, 
since these increase volatility.

Retirement can cover possibly the longest 
stage of our lives. We frequently plan for 
a life expectancy of 100 years to protect 
investors. Not preparing for retirement 
can have a few undesirable consequences.

Identity crisis
Questions about who we are frequently 
centre on what we do, to the extent that our 
sense of personal identity becomes entan-
gled with our career. Retirement means 
losing that career identity and some highly 
career-oriented people even lose their sense 
of self-worth. Successful career stories focus 
on unshakeable goals, so why not apply 
the same goal orientation to retirement 
planning? In other words, create a new 
and defined identity. To assess what clients 

really want out of their retirements, finan-
cial advisers often ask thought-provoking 
questions.

 ▪ If you had all the money you could ever 
want, what would you do?

 ▪ If you had just 5 or 10 more healthy years 
to live, what would you do?

Boredom
Boredom can be a by-product of a poorly 
planned retirement. That’s why it’s increas-
ingly common for retirees to return to the 
workforce in a part-time capacity. To avoid 
falling into this trap, “practise” retiring 
ahead of time. If you plan on learning a new 
skill, don’t wait until retirement to try it. 
Start exploring this new career 5 or 10 years 
earlier to find out whether it fulfils your 
expectations. The same principle applies 
to where you want to live in retirement, 
especially given all the lifestyle options 

available in New Zealand.

Relationship
Also, don’t forget in retirement that your 
new career probably involves your spouse. 
It’s a significant adjustment for two people 
used to spending the working week apart 
to be suddenly more in each other’s com-
pany. Do you have the same goals? If not, 
how can both be accommodated? Are you 
individually planning to use the same home 
office? Such issues need to be resolved in 
advance.

Big-picture planning
Retirement is not one homogenous block 
of life. Like life in general, it goes in stages. 
While initially you are likely to keep rel-
atively good health and be financially 
comfortable, life could vary in latter years. 
Health problems and their associated costs 
need to be considered.

I don’t want to paint a picture of the 
retirement phase of life as less exciting or 
too difficult to contemplate. Planning for 
the unexpected is an integral part of making 
the most of whatever comes our way and it 
is wise to include someone skilled in such 
guidance and independent of your family.

I am reminded of the old Yiddish proverb 
“We plan, God laughs”. Regardless of your 
faith or beliefs, I think we can all agree 
that none of us really knows what’s ahead. 
Ideally, what we want is enough security 
and assurance to prevent being stressed 
and worried about the future.

An afterthought
Janine Starks (independent columnist 
and my business partner in Liontamer 
Investments) wrote an Agony Aunt article 
in The Press and The Dominion Post in 2014, 
in answer to a question from a 60-year-
old couple considering early retirement, 
as to whether their savings would allow 
them to live on $70,000 a year until the age 
of 85. By investing their capital in a term 
deposit, they hoped to achieve their goals. 
Out of interest, I updated the analysis for 
the lower deposit rates on offer now. You 
can see the results in my blog at www.
theprivateoffice.co.nz ▪

Laetitia Peterson is a personal wealth adviser 
and is married to competition barrister, Andrew 
Peterson. She is now the CEO (and founder) of 
The Private Office, helping successful lawyers 
achieve the financial goals important to them 
and their families.

❝ Successful career 
stories focus on 

unshakeable goals, 
so why not apply the 

same goal orientation to 
retirement planning?
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Most commonly creditors appoint a liquidator by utilising 
the statutory demand process (if the debt is more than 
$1,000) and then if unsatisfied, file an application at the 
High Court seeking a liquidation order.

Due diligence on the debt
Obtaining instructions and assessing the file is a crucial 
part of the process. Get it wrong and the consequences 
can be disastrous for the client and the lawyer.

At the point the client walks in the door, the solicitor 
ought to assess the “debt”. It is advisable that the solicitor 
confirms:

 ▪ the debt is due;
 ▪ there is no substantial dispute as to whether the debt 
is due or owing;

 ▪ the debt is owed by a company registered in accordance 
with the Companies Act 1993; and

 ▪ the company is not struck off, in the process of being 
struck off, or already placed into liquidation, by checking 
with the Companies Office.

The last two points may seem obvious. However, it is worth 
ticking those boxes, especially in the wake of the compa-
nies being regularly struck off by the Ministry of Business, 
Innovation and Employment (MBIE) for non-compliance 
with the Act.

On a number of occasions, statutory demands have been 
issued, and while the statutory timeframes are ticking, MBIE 
(without knowledge of the statutory demand) attempts to 
strike off the company because annual returns were not 
filed or because of some other statutory non-compliance 
by the company.

Before a statutory demand is served, it is the obligation 
of the solicitor to ensure that the debt is due and owing 

Appointment of 
liquidator by creditors
By Brent Norling
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and there is no substantial dispute as to 
whether it is due and owing. Failure to 
do so may result in the lawyer being held 
accountable for an abuse of the Court 
process (see Rule 2.3 of the Lawyers and 
Conveyancers Act (Lawyers: Conduct and 
Client Care) Rules 2008).

It is also worth considering less formal 
options. A letter from a solicitor, on letter-
head, is often all that is required to ensure 
that a bad debtor pays. It is, therefore, a 
good practice for the solicitor to initially 
write to the debtor and demand payment. 
This approach has a secondary advantage 
of shaking out potentially unidentified 
defences. On that basis, this is an impor-
tant informal part of the process.

It is also good practice to attach invoices 
(or similar documents) to the demand letter. 
This will close the door to any dispute that 
the debtor did not know to what the debt 
related.

If a statutory demand is issued and a 
potential defence is pleaded in an appli-
cation under s 290 of the Companies Act, 
defending the application can be costly to 
the issuer of the statutory demand.

Purpose of statutory 
demand
In the last few years there has been a move 
away from the traditional view held that a 
statutory demand cannot be used to collect 
debts. For instance, in 2009 the Court of 
Appeal in Pioneer Insurance Company Ltd v 
White Heron Motor Lodge Ltd [2008] NZCA 
450 held that:

“A statutory demand is issued to obtain pay-
ment for a debt. If payment is not made, the 
demand fulfils a secondary purpose, namely 
to provide a basis on which the debtor’s 
inability to pay its debts as they fall due 
may be proved, if liquidation proceedings 
were brought: see s 287(a) which creates 
a presumption that the debtor company is 
‘unable to pay its debts’ for, among other 

Brent Norling
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things, the purpose of bringing a proceed-
ing to put the company into liquidation. 
Proof of insolvency is a prerequisite to the 
making of a liquidation order: see s 241(4)
(a) of the Act.”

Additionally, in AMC Construction Ltd v Frews 
Contracting Ltd [2008] NZCA 389, the Court 
of Appeal also held that:

“If the debt is indisputably owing, then 
it should be paid. If the company simply 
refuses to pay, without good reason, it 
should not be able to avoid the statutory 
demand process by proving, at the statu-
tory demand stage, that it is solvent. The 
demand should be allowed to proceed.”

These decisions are in line with commer-
cial realities. Creditors take such steps to 
increase their chances of a recovery, not 
to provide a public service to liquidate 
insolvent companies.

Due debt
Surprisingly, whether there is a debt which 
is due can be subject to fierce debate. 
Accordingly, examples outside the usual 
simple scenarios are necessary.

In OPC Managed Rehab Ltd v Accident 
Compensation Corporation [2006] 1 NZLR 
778 (CA), ACC issued a statutory demand 
to OPC for funds that it had overpaid to 
OPC. ACC claimed that the fact that it had 
overpaid created an obligation on the part of 
OPC to refund the amount overpaid and that 
obligation was a “debt due”. OPC claimed 
that ACC may have a restitutionary claim 
in money had and received but that there 
was no ‘debt due’ until ACC had obtained 
judgment in respect of that claim.

The Court of Appeal held that actions 
such as money had and received have such 
similarity to an action for a recovery of a 
debt that an obligation to repay money 
received in circumstances where there is 
no entitlement to receive or retain it can 
be treated as a “due debt” for the pur-
poses of s 289(2)(a) of the Act. The Court 
of Appeal added:

“If a payment is received in circumstances 
where the recipient is obliged to repay it, 
whether because of a contractual or stat-
utory provision to that effect or because 
the circumstances give rise to an obligation 
to repay on the basis of money had and 
received, the amount can be treated as a 
‘debt due’ for the purposes of s 289(2)(a).”

This principle has been extended further 
by the Court of Appeal in Grant v Lotus 
Gardens Ltd [2014] NZCA 127.

In that case, the liquidators sought to 
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set aside transactions that were made by 
an insolvent company to Lotus Gardens 
Ltd (LGL). The liquidators issued a voidable 
transaction notice against LGL. LGL failed to 
respond to the notice within the statutory 
timeframe. The statutory effect of this was 
that the transactions were automatically 
set aside.

Subsequently, the liquidators elected to 
treat the set aside transactions as a debt 
due and issued a statutory demand.

The High Court held that there can be no 
debt due until a liquidator obtains an order 
of the court setting aside the transactions 
under s 295 of the Companies Act.

However, the Court of Appeal held that 
a liquidator can recover an automatically 
set aside transaction through the statutory 
demand regime.

If, however, a statutory demand is issued 
in circumstances that would make it plainly 
unjust for liquidation to ensue, no liqui-
dation will be ordered. This is a sensible 
approach which strikes a fair balance.

Timeframes
After a statutory demand is served on a 
debtor company, the debtor company has 15 
working days to either pay the debt, enter 
into a compromise or compound with the 
creditor, or give a charge over property, to 
the reasonable satisfaction of the creditor.

An application for liquidation of the 
debtor company cannot be made until 
the expiry of 15 working days.

However, under s 290 of the Companies 
Act, the debtor company may also apply 
to set aside the statutory demand within 
10 working days of service if:

 ▪ there is a substantial dispute whether 
or not the debt is owing or is due; or

 ▪ the company appears to have a counter-
claim, set-off, or cross-demand and the 
amount specified in the demand less the 
amount of the counterclaim, set-off, or 
cross-demand is less than the prescribed 

amount; or
 ▪ the demand ought to be set aside on 
other grounds.

If an application is made, for it to be valid it 
must be filed and served within 10 working 
days or it will not be heard by the High 
Court.

If the debtor company does not comply 
with the statutory demand within 15 
working days of service, it gives rise to 
a rebuttable presumption that the debtor 
company is unable to pay its due debts. 
That presumption lasts for 30 working days 
from the last day for compliance with the 
demand. Within these 30 days the creditor 
may apply for a liquidation order.

The creditor must serve the statement 
of claim, notice of proceeding and affidavit 
on the debtor company not less than 15 
working days before the hearing.

The creditor must also advertise the liq-
uidation, in the prescribed form, at least 
five working days after service and at least 
five working days before the hearing.

Before the hearing the creditor must file 
an affidavit proving service of the docu-
ments on the debtor company together 
with copies of the advertisements.

At the hearing a solicitor must certify 
or the creditor must depose that the debt 
remains due.

Conclusions
The liquidation process is fairly straight-
forward, but it is riddled with mandatory 
timeframes where the court does not 
retain discretion. These timeframes must 
be adhered to in order to avoid onerous 
consequences. ▪

brent Norling is director of Norling Law Limited, 
an incorporated law firm established in 2015. 
Norling Law Limited specialises in restructur-
ing and insolvency, debt collection and security 
enforcement, and civil litigation. All enquires to 
brent@norlinglaw.co.nz.
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The High Court Rules will move to a new 
location on the New Zealand Legislation 
website (www.legislation.govt.nz) becom-
ing the High Court Rules 2016, when the 
Judicature Modernisation Bill is enacted, 
which is expected to be in the near future, 
the Parliamentary Counsel Office advises.

This means that the High Court Rules 2016 
will be published as a separate document 
in the Legislative Instrument series, which 
will improve access to the rules. However, 
existing links to the current rules will need 
updating.

It is important to note that the High 
Court Rules 2016 are not a new Legislative 
Instrument, but rather the current rules 
republished on the NZ Legislation website 
as a stand-alone document.

Why
The High Court Rules are currently in Sched-
ule 2 of the Judicature Act 1908. They are 
therefore required to be published as part 
of that Act.

Because the rules are part of an Act (and 
are published this way on the NZ Legislation 
website), some users experience difficul-
ties in finding the rules, and in navigating 
within them.

How
Two provisions (clauses 144A and 151) have 
been added to the Judicature Modernisa-
tion Bill that will change how the High 
Court Rules are published, overcoming 
these problems (assuming the Bill passes 
its remaining stages with the relevant 
provisions unchanged). These provisions:

 ▪ continue the High Court Rules as in force 
on the date of the Royal assent and deem 
them to be part of what will become a 
new Senior Courts Act; and

 ▪ require the Chief Parliamentary Counsel 
to publish the rules, as the High Court 
Rules 2016, as if they were a Legislative 
Instrument under the Legislation Act 2012.

The High Court Rules 2016 will therefore be 
treated as if they were a regular Legislative 

Instrument, making them easier to find 
and to navigate.

When
After the new Senior Courts Act (which is part 
of the Judicature Modernisation Bill) receives 
the Royal assent, the Parliamentary Counsel 
Office will have up to 15 working days in 
which to republish the High Court Rules.

While this will be completed as soon as 
it possible, significant work is involved, 
and so the rules may not be available in 
their new location immediately following 
Royal assent.

Implications for accessing 
the republished High Court 
Rules
Many organisations and individuals 
maintain links (from websites, intranets, 
desktops, etc) to the rules. These will need 
updating when the rules are republished.

See the NZ Legislation website for any 
updates about timing. ▪

The online High Court 
Rules are moving
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CPD Calendar
PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIL LITIGATION

INTRODUCTION TO HIGH 
COURT CIVIL LITIGATION 
SKILLS

  
9 CPD hours

Nikki Pender
Paul Radich QC
Pru Steven QC
James Wilding

This workshop is an excellent opportunity for recently 
admitted practitioners to develop practical skills in civil 
litigation in an intense small-group workshop. You will learn 
how to handle a single file from beginning to end, be able 
to identify and understand the various steps in the process, 
develop the practical skills you need to handle this and a 
range of other litigation files, competently and confidently.

Wellington

Christchurch

17-18 Oct

21-22 Nov

COMPANY, COMMERCIAL AND TAX

TAX CONFERENCE 

  
7 CPD hours

Chair:
Lindsay McKay

The annual NZLS CLE Tax Conference will offer business 
sessions focused on the most relevant tax developments 
and issues, designed to ensure you keep abreast of tax 
developments affecting your clients.

Auckland 13 Oct

FATCA UPDATE

  
1.5 CPD hours

Tim MacAvoy
Neil Russ

This webinar updates the May 2015 webinar. It will provide 
practical advice on compliance with FATCA, Anti-Money 
Laundering and Countering Financing of Terrorism Act 
(AML/CFT) and forthcoming Automatic Exchange of 
Information (AEOI) obligations. 

Webinar 25 Oct

CRIMINAL

RIGHTS TO SILENCE AND 
TO COUNSEL AT THE 
POLICE STATION

  
1.5 CPD hours

Lynn Hughes
Robert Stevens

A webinar taking a practical look at developments in this 
area to assist you in providing your clients with robust 
advice and to determine when a challenge to the evidence is 
appropriate. Based on an Auckland In Short presentation in 
June 2016. 

Webinar 2 Nov

EMPLOYMENT

EMPLOYMENT LAW 
CONFERENCE

  
12.5 CPD hours

Chair:
Peter Cullen

Join us for this year’s conference where there will be 
new and evolving legal issues discussed extending your 
knowledge of contemporary thinking in employment law. 
And the opportunity to meet with old friends and make new 
ones – a time for both learning and pleasure.

Auckland

Live Web Stream

13-14 Oct

13-14 Oct

ENVIRONMENT

ENVIRONMENTAL LAW 
INTENSIVE 

  
7 CPD hours

Chair:  
Dr Royden Somerville 
QC

Join us to be updated on the following: recent leading cases 
in environmental law; the proposed reforms involving the 
Resource Management Act 1991; the implications of the 
hearing processes used for proposed policy and planning 
instruments in Auckland and Christchurch; the issues involving 
a collaborative planning process; the challenges involving 
the language of risk and what is appropriate expert evidence 
when proffering predictions about the future environment; 
and the development of the jurisprudence involving tikanga 
Māori and how to address evidence of Māori values in the 
Environment Court. These subjects will be examined by 
members of the judiciary and experienced practitioners. 

Christchurch

Auckland

Live Web Stream

15 Nov

16 Nov

16 Nov

FAMILY

PPPR ACT – CHANGES 
AHEAD

  
3 CPD hours

  
2 CPD hours

Theresa Donnelly
Annette Gray
Neil Williamson

Amendments to the PPPR Act and the regulations are 
coming into effect. This practical seminar will address the 
implications of these changes for practitioners, giving you 
a clear understanding of the reforms, as well as practical 
guidance when using the new forms. 

Christchurch

Wellington

Auckland

Webinar

18 Oct

19 Oct

20 Oct

19 Oct

INTRODUCTION TO 
FAMILY LAW ADVOCACY 
PRACTICE

  
13 CPD hours

John Adams
Usha Patel

This workshop will show you how to run a domestic violence/
interim parenting case from go to whoa. Through precedents, 
videos, a book of materials, and performance critique, this 
course, recommended by the Legal Services Agency, is sound, 
participatory and proven.

Christchurch

Wellington

Auckland

31 Oct- 
1 Nov

7-8 Nov

14-15 Nov

More over page

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.



CPD Calendar

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

FAMILY

CLAYTON – IMPLICATIONS 
FOR PRACTITIONERS

  
1.5 CPD hours

Kate Davenport QC
Tammy McLeod

As discretionary trusts have become a usual feature in 
modern society, parties have been increasing efforts to 
access trusts at the end of their relationship. This webinar 
considers the implications of this case and aims to help you 
make sense of the decision when advising your clients on 
trust-related matters.

Webinar 3 Nov

PRACTICE & PROFESSIONAL SKILLS

STEPPING UP – 
FOUNDATION FOR 
PRACTISING ON OWN 
ACCOUNT 

  
18.5 CPD hours

Director: 
Stuart Spicer

All lawyers wishing to practise on their own account whether 
alone, in partnership, in an incorporated practice or as a 
barrister, will be required to complete this course. (Note: 
From 1 October 2012 all lawyers applying to be barristers sole 
are required to complete Stepping Up). Developed with the 
support of the New Zealand Law Foundation.

Auckland 17-19 Nov

TRUST ACCOUNT 
SUPERVISOR TRAINING 
PROGRAMME

  
7.5 CPD hours

Philip Strang, plus
Niamh McMahon (AK)
Simon Price (CH)

To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and pass 
all assessments. 

Auckland

Christchurch

16 Nov

23 Nov

LEADERSHIP AND 
PERFORMANCE

  
1.5 CPD hours

Lawrence Green The Leadership and Performance webinar introduces you 
to the key drivers of performance improvement to energise 
your people to give their very best, inspiring your team to go 
above and beyond their job descriptions to give their best 
efforts for the team and the organisation.

Webinar 11 Oct

EVIDENCE AND TRIAL 
PREPARATION

  
3 CPD hours

Chris Patterson This practical workshop covers the essential core skills of 
every litigator and dispute resolution practitioner: collecting, 
organising and using evidence to best effect. Topics include 
case theory, effective trial preparation, and evidence, proof 
and factual analysis (EPF).

Christchurch

Wellington

Auckland

Dunedin

15 Oct

5 Nov

12 Nov

26 Nov

LOGIC FOR LAWYERS

  
5 CPD hours

Professor Douglas Lind Attend this workshop to learn a practical framework 
and gain specific analytical tools for working with legal 
arguments. 

Wellington

Auckland

10 Oct

13 Oct

ADVANCED LOGIC FOR 
LAWYERS

  
5 CPD hours

Professor Douglas Lind An advanced workshop designed for lawyers who have 
attended the Logic for Lawyers workshop.

Wellington 11 Oct

FIDUCIARY 
RELATIONSHIPS

  
3.5 CPD hours

  
2 CPD hours

Dr Gerard Curry
Peter Whiteside QC

Fiduciary obligations are fundamental to all lawyers’ 
practice. This seminar covers the nature and extent of the 
duties, remedies for breach, and an update on case law since 
the Lawyers and Conveyancers Act came into force ten years 
ago. 

Christchurch

Wellington

Auckland

Webinar

22 Nov

23 Nov

24 Nov

23 Nov

UNDERSTANDING 
MEDIATION – MEDIATION 
FOR LAWYERS PART A 

  
14.5 CPD hours

Virginia Goldblatt;
plus either
David Patten; OR
Geoff Sharp

Mediation knowledge and skills are an increasingly important 
adjunct to legal practice. Many more clients are taking disputes 
to mediation (because it works) and the more that  legal 
advisers know about how it works the better. In addition, 
practice as a mediator extends the service that lawyers can 
offer the public.

Wellington 28-30 Oct



PROGRAMME PRESENTERS CONTENT WHERE WHEN

PRACTICE & PROFESSIONAL SKILLS

READING ACCOUNTS 
AND BALANCE SHEETS

  
7 CPD hours

Lloyd Austin A workshop to enable you to unlock the mysteries of 
financial documents, gain an insight into the world of 
accounting and make you more effective and confident 
when advising your clients on financial matters.

Hamilton

Christchurch

Wellington

Auckland

7-8 Nov

9-10 Nov

14-15 Nov

16-17 Nov

MEDIATION FOR 
LAWYERS PART B – 
CIVIL/COMMERCIAL AND 
FAMILY

  
15 CPD hours

Denise Evans 
Virginia Goldblatt
Geoff Sharp

This workshop builds on the NZLS CLE workshop Mediation 
for Lawyers Part A which provided opportunity to 
understand the process of mediation and to learn to think 
like a mediator – not a lawyer. It provides further opportunity 
to observe a civil mediation, to dissect it and to practise 
mediation skills.

Auckland 25-27 Nov

IN SHORT - AUCKLAND

TENANTED HOUSE OR 
“P-LAB”?

  
2 CPD hours

Chair: Tim Jones
Paul Parker
Lucy Smith

‘P’ contamination is now a real issue in New Zealand houses. 
This presentation will provide; top tips for preventing 
and remedying problems in this area, signs to look for 
in a property, ‘P’ and renting, and how contamination 
affects houses and tenants. The presenters will share their 
experience with the Hobsonville Land Company who re-
developed the former Hobsonville Air Base. In this capacity 
they acquired some 300 houses and rented many of these 
on the open market. Issues subsequently began to emerge 
with Methamphetamine contamination in some of these 
tenanted properties. 

This seminar follows on from a session presented at the 
Property Law Conference in June 2016.

Auckland 11 Oct

ASSET PROTECTION – 
TOOLS AVAILABLE

  
2 CPD hours

Geoff Harrison
Jennifer Perry

This presentation will outline some of the tools that you 
can employ when advising your clients on how to protect 
their assets. It will include consideration of some of the 
developments in the law relating to express and constructive 
trusts.

Auckland 27 Oct

Online registration and payment can be made at: 
www.lawyerseducation.co.nz

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.



Comments concerning the suitability of any of the below-named applicants for the certificate or 
approval being sought should be made in writing to me by 13 October 2016. Any submissions 
should be given on the understanding that they may be disclosed to the candidate. The Registry 
is now advertising names of candidates for certificates of character, practising certificates and 
approvals to practise on own account on the NZLS website at www.lawsociety.org.nz/for-lawyers/
law-society-registry/applications-for-approval.

—  Christine Schofield, Registry Manager

 christine.schofield@lawsociety.org.nz  04 463 2940  0800 22 30 30  04 463 2989

Law Society Registry

Admission
Under Part 3 of the Lawyers 
and Conveyancers Act 2006

Ahmed Kaisar
birch Penelope Kathleen
blincoe Emily Trevena
Dunphy Frederick 
Coates Bennett
Dysart Andrew Scott
Faulkner Autumn 
Marriella Wilks
Garnham Emma Louise
Greig Charlotte Rose
Harcombe Laura Jane
Harris Amy Lee
Jolly Nicholas 
Stuart William
Kan Hugo

Kerr Charlotte Louise
Laredo Claire Frances
Leighs Claudia Frances
Lenagh-Glue Jessie Wilcox
McGinn Kariba-Lee Alexia
Murare Mutsa Anesu
Nelson Thomas Taylor
randow-Stone Elsie Joyce
Seger Samah
Shakur Aric Yahya
Sullivan-tham 
Stephen Te Lun
Watson Kathryn Evelyn
tsen Lydia Farn T’en
taeni Joachim Ludwig 
(also known as rauert 
Joachim Ludwig and 
Sturz Joachim Ludwig)

Approval to 
Practise on 
Own Account
Under s 30 of the Lawyers 
and Conveyancers Act 2006

couch Matthew Hilton
Heo Seong Hee (also 
known as Nicole)
Mexted Katherine Raema 
Mcrae Tiffany Ann 
Perry Jennifer Veda 
Sijbrant Lynne Marie 
tuato’o Danny James 
Vaealiki Israel Sekone

Fined for being 
disrespectful to 
court registrar
A lawyer, B, who was disrespectful to a 
District Court registrar has been repri-
manded and fined $1,000 by a lawyers 
standards committee.

The registrar complained to the New 
Zealand Law Society about B, who had 
approached her at the registrar’s bench 
and demanded that her matter be called 
after the adjournment.

The registrar said that when B was told 
this could not be done, her behaviour 
became verbally offensive and unaccept-
able. The registrar, who is of South East 
Asian heritage, claimed that B told her that 
she should “go back to North Korea and 
work in the camp there”.

B claimed that she appeared in court for 
a hearing scheduled for 10am. When she 
could not locate her client, she approached 
the registrar for assistance. B claimed that 
the registrar was unhelpful from the start. 
After some persistence, however, the regis-
trar informed her that the case was sched-
uled to be heard at 11:45am.

B, who was unavailable at 11:45am, claimed 
that scheduling changes were frequently 
made to cases at the particular District Court 
without notification to defence counsel.

In submissions made on behalf of B, it 
was admitted she made a general state-
ment in court at that time in relation to 
court staff as follows: “perhaps Court staff 
who changed the dates and times of cases 
without letting defence counsel know might 
prefer to either apply for a job (or work in) a 
country that doesn’t have defence counsel 
such as North Korea”.

The standards committee said it was 
always problematic to determine exactly 
what had been said where conflicting ver-
sions were provided.

However, if the standards committee 
accepted [B]’s version of events as being 
the correct version, the committee’s view 
was that such a statement, in the presence 
of someone whose appearance could be 
seen as being of Asian descent, was still 
capable of being taken personally and con-
sidered to be discriminatory in its intent.

B explained that that her comment was 
not personally directed at the registrar 
but rather at court staff who “do not keep 
defence counsel in the picture when making 
scheduling changes to cases”. The commit-
tee, however, said it could not accept that 
expressing those views in the way she did, 
and in front of the registrar, was consistent 

with her obligations under rules 10 and 13 
of the Rules of Conduct and Client Care.

Rules 10 and 13 require lawyers to deal 
with others, including others involved in 
court processes, with respect.

The committee’s view was that the com-
ment, as admitted by B, breached rules 10 
and 13.2.1 and that B had failed to promote 
and maintain proper standards of profes-
sionalism in her dealings with the registrar 
and failed to treat her with respect. The 
committee therefore determined there had 
been unsatisfactory conduct on B’s part.

As well as the reprimand and fine, the 
committee ordered B to apologise to the 
registrar in writing, and to pay $750 costs. ▪

Lawyers 
Complaints Service
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Wills

Jennifer Francis
Would any lawyer holding a will for the above 
named, late of 100 Unsworth Drive, Albany, North 
Shore, Auckland, who died on 24 July 2014, please 
contact c K Massey at robert barnes Solicitor:
 09 418 0763  09 418 0332
  PO Box 34 154, Birkenhead, Auckland 0746 

DX BP65501

Betty Irene Hook
Would any lawyer holding a will for the above 
named, nee betty Irene ball, aka betty Irene 
Syms, late of 55 Kelmarna Avenue, Herne Bay, 
Auckland, born in September 1921, who died on 
9 September 1989, please contact Ursula Harris 
(grandaughter):
 ursalee23@gmail.com  021 184 8253
  223 Kennedy Road, Onekawa, Napier 4110

Lawrence Edward Hook
Would any lawyer holding a will for the above 
named, late of 2/155 Oaktree Avenue, Browns Bay, 
Auckland, previously of 55 Kelmarna Avenue, Herne 
Bay, Auckland, born on 11 October 1930, who died 
on 25 August 2016, please contact Ursula Harris 
(grandaughter):
 ursalee23@gmail.com  021 184 8253
  223 Kennedy Road, Onekawa, Napier 4110

Alton Charles Russell
Would any lawyer holding a will for the above 
named, late of 44 Hauraki Road, Leigh, who died 
on 29 August 2016, please contact Jade cookson, 
Webster Malcolm Law:
 jade@webstermalcolm.co.nz
 09 425 8037  09 425 7496
  PO Box 22, Warkworth 0941

Denis Richard William Watson
Would any lawyer holding a will for the above 
named, late of 27 Quebec Road, Milford, Auckland, 
born on 30 December 1937, who died on 17 July 
2016, please contact Jenny Harris, birdsey & 
Associates Lawyers:
 jenny.harris@birdsey.co.nz
 09 480 9794  09 480 9764
  PO Box 340-387, Birkenhead, Auckland 0746 

DX BP65515

Maree Ann Louise Kearns
Would any lawyer holding a will for the above 
named, aka Maree Ann Louise campbell, late 
of Apartment A, 152-154 Main Street, Upper Hutt, 
who died on 5 September 2016, please contact 
Main Street Legal Limited:
 john@mainstreetlegal.co.nz
 04 527 9727  04 527 9723
  PO Box 40 457, Upper Hutt 5018, DX RP44011

Anthony James Bernard Roche
Would any lawyer holding a will for the above 
named, late of Wellington, born on 1 December 
1982, who died on 31 July 2016, please contact 
Sonya byford, tripe Matthews Feist Lawyers :
 sonya@tmf.co.nz  04 494 8365
  PO Box 5003, Wellington 6145, DX SP22509

Minghui Rong
Would any lawyer holding a will for the above 
named, formerly of 84 East Street, Pukekohe, 
Auckland, who died on 31 July 2016 aged 37 years, 
please contact Jesse Nguy, Jesse & Associates:
 jesse@jesseandassoicates.co.nz
 09 302 2345  09 302 2348
  PO Box 106773, Auckland 1143, DX CP18014

Ronald Steven William Clarke
Would any lawyer holding a will for the above 
named, late of Porirua, who died on 26 August 2016, 
please contact Janine Merritt, Gault bevan Law:
 janine@gaultbevan.co.nz
 04 238 2351  04 238 2352
  PO Box 50796, Porirua 5240 

DX SP32518, Porirua

Api Thomspon
Would any lawyer holding a will for the above 
named, late of 57 Mountain Road, Pleasant Heights, 
Rotorua but formerly lived on Plymouth Street, 
Devonport, Auckland, born on 2 April 1968, who died 
between 25 -30 August 2016 aged 48 years, please 
contact Jo Douglas, east brewster Lawyers:
 jo.douglas@eastbrewster.co.nz
 07 348 2030  07 349 7489
  PO Box 1742, Rotorua 3040, DX JP30017

Ross Laurie Joseph Ferguson
Would any lawyer holding a will for the above 
named, late of 28 Tucker Lane, Clive, Retired 
Freezing Worker, who died at Hawkes Bay Regional 
Hospital on 27 July 2016 aged 74 years, please 
contact Litsa Haliciopoulos, Public trust:
 litsa.haliciopoulos@publictrust.co.nz
 06 974 6122 or 0800 371 471
  301 North Karamu Road, Hastings

Andrew Latu Watson
Would any lawyer holding a will for the above 
named, late of 4 Cork Place, Rangiora, Engineer, 
born on 20 November 1980, who died in Rangiora on 
30 August 2016, please contact Leanne Overend, 
Williams McKenzie:
 Leanne@williamsmckenzie.co.nz
 03 311 8146  03 313 4030
  PO Box 46, Rangiora 7440, DX WP29504

Rozma Mani Singh
Would any lawyer holding a will or has acted for 
the above named, late of 380A Great South Road, 
Papatoetoe, Auckland, Cleaner, born on 16 June 
1962, who died on 2 June 2016, please contact Vijay 
Naidu, Newton Law, barristers & Solicitors:
 vijay@newtonlaw.co.nz
 09 630 8022  09 630 8045
  PO Box 27353, Mt Roskill, Auckland 1440 

DX CP37501

Rodney Vincent Selwood
Would any lawyer holding a will for the above 
named, late of 8 Newland Grove, Henderson, 
Auckland, who died on 24 August 2016 aged 70 
years, please contact Kirsty Hourigan, registered 
Legal executive, ross Holmes Lawyers:
 kirstyh@rossholmes.co.nz
 09 415 0099  09 415 0098
  PO Box 33 009, Takapuna, Auckland 0740 

DX BP66510

Douglas Worsley
Would any lawyer holding a will for the above 
named, late of Papatoetoe, Auckland, who died 
on 13 September 2016 aged 86 years, please contact 
Lisa tregenza, bt Law:
 admin@btlawauckland.co.nz
 09 278 5153  09 277 6925
  PO Box 200-025, Papatoetoe Central, 

Auckland 2156, DX EP75001

Matthew Peter Pirika
Would any lawyer holding a will for the above 
named, late of Chatham Islands, who died on 16 June 
2014, please contact Nicki Sowman, Malley & co:
 nicki.sowman@malley.co.nz
 03 363 6351  03 365 4613
  PO Box 1202, Christchurch 8140

clarke, Ronald Steven William
Ferguson, Ross Laurie Joseph
Francis, Jennifer
Hook, Betty Irene
Hook, Lawrence Edward
Kearns, Maree Ann Louise
Pirika, Matthew Peter
roche, Anthony James Bernard
rong, Minghui
russell, Alton Charles
Selwood, Rodney Vincent
Singh, Rozma Mani
thomspon, Api
Watson, Andrew Latu
Watson, Denis Richard William
Worsley, Douglas
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McCaw Lewis is a well-established and high profile law firm. 

We are looking for an experienced property lawyer who is 
interested in being part of major transactions and projects. This 
is not your normal property role, but will suit a superstar who 
wants to be a real expert. The work is wide-ranging, including: 

•	 Residential	and	commercial	subdivisions;
•	 Body	corporate	governance	issues;
•	 Local	government	issues;
•	 Public	Works	Act	acquisitions;
•	 Specialist	and	expert	opinions;
•	 Unit	titles;	and
•	 Corporate	property	interests.	

You will be working closely with experts on projects all around  
New Zealand. 

You will be a team player with an interest in being an outstanding 
property lawyer and building a national profile. You will be 
committed to strong technical and communication skills and 
thinking	outside	the	square.	

For more information, please contact:  
Thomas Gibbons at thomas.gibbons@mccawlewis.co.nz or  
Lindsay Geenty at lindsay.geenty@mccawlewis.co.nz  

Please send your CV, academic  
transcript and covering letter  
by 14 October 2016 to  
Lindsay Geenty, Practice Manager  
at reception@mccawlewis.co.nz 

Lawyer – Property Projects
CIVIL LITIGATION SOLICITOR

5-6 YEARS PQE
Shine Lawyers is the New Zealand office of one of the 
largest specialist plaintiff litigation firms in Australasia.  If 
you want to join an exciting law firm that is really going 
places, you need to talk to us.

The position is within our Albany office in Auckland.  You 
will be:

• Running your own litigation files with the support of 
Andrew Hooker

• Appearing in Court as necessary
• Having direct and real client contact
• Encouraged to progress your career with real 

opportunities in our growing firm
• Supported by Shine in growing your practice and 

developing new opportunities

Join well known insurance and litigation expert Andrew 
Hooker and his passionate team in a fun and dynamic 
workplace.

All 5-6 year civil litigators looking to advance their career 
should contact us.

Contact: Natalie Tofilau, Practice Manager 
ntofilau@shinelawyers.co.nz

C R O W N  P R O S E C U TO R 
( 5 –  10 YE A R S’ E X P E R I E N C E )

  
Luke Cunningham Clere is a medium sized law firm based in 
Wellington’s CBD.  

As the Wellington Crown Solicitor’s office we undertake criminal 
prosecutions, regulatory enforcement and litigation for the Crown.   
We also have an expanding practice acting for a wide range of 
clients in civil litigation, public law, and professional disciplinary 
work.  

We are seeking to appoint an experienced Crown Prosecutor, 
ideally with 5 – 10 years’ experience, to work across our client base.

You will be able to immediately pick up a trial workload and 
will ideally have experience in some of our other practice areas.   
Strong written and oral communication skills are essential as is 
sound decision making on legal and procedural matters. You will 
be conscientious, resilient, able to work with minimal supervision 
and able to manage your workload effectively.

We are looking for someone who can take an active role in 
assisting Partners to manage clients. This would involve: allocating 
and supervising files; liaising directly with clients; client reporting; 
presenting at seminars.

All applications should include a covering letter with their 
curriculum vitae. Please send applications by e-mail to:
 rgp@lcc.co.nz.  No agencies please.

Applications close on Monday 31 October 2016. 
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TOKYO – JAPAN
SENIOR ASSOCIATE 
MAJOR PROJECT PRACTICE GROUP 8+ PQE
 • Must be able to relocate quickly 
 • Experience: Oil & Gas, Power, Mining, Construction or 
  Project Finance
SENIOR OR MID-LEVEL ASSOCIATE 
BANKING & FINANCE 5-7 PQE
	 •	International	project,	acquisition	and/or	general	finance	 
  experience 
	 •	Top	international	law	firm	experience 
 • Japanese language skills would be advantageous

SINGAPORE
BANKING LAWYER 
FINANCE & PROJECTS PRACTICE 2-4 PQE
Our	client	is	the	chosen	firm	for	many	major	Singapore	
companies,	multinationals	and	financial	institutions	that	use	
Singapore	as	the	hub	for	their	Southeast	Asia	operations.
If	you	can	demonstrate	maturity,	gravitas	and	a	keenness	to	
learn,	and	you	have	first-rate	technical	and	communication	
skills,	we	would	like	to	hear	from	you!

P +64 4 894 8536 M +64 21 870 206 frieda@claritynz.com www.claritynz.com Skype	clarityconsultinggroupnz
Level	6,	1	Willis	Street,	Wellington	6011,	PO	Box	25478,	177-184	Featherston	St,	Wellington	6011,	New	Zealand

For	 a	 confidential	 discussion	or	 a	 copy	 
of	 the	 position	 descriptions	 please	 call	 
Frieda Crawford on 021 870 206.	 
Applications	 for	 these	 roles	 close	 on	 
Friday,	 21st	 October	 2016	 at	 9am.	 
Late applications will not be accepted.			 

Clarity	Consulting	Group	is	in	a	unique	position	to	source	Commonwealth	qualified	candidates	for	clients	across	the	New	Zealand	market,	 
as	well	as	the	international	market.	
All applicants must have • UK or Commonwealth qualifications • Outstanding academics • Experience gained in a top-tier law firm

For a confidential discussion or a copy of the position descriptions please call Frieda Crawford on  
021 870 206. Applications for these roles close on Monday, 10th October 2016 at 5pm. Late applications  
will not be accepted. Please note that Clarity Consulting Group is the specialist legal recruitment  
agency retained to work exclusively on this role.

|OMV New Zealand Ltd is a wholly owned subsidiary of OMV Aktiengesellschaft,  
one of the biggest listed industrial companies in Austria and the leading energy  
group in Central and Eastern Europe. OMV has been involved in the New Zealand  
oil & gas industry since 1999.

Dynamic industry, Farm in/farm out, Compliance activity, Joint venture activity

Are you interested in joining OMV New Zealand?
OMV is an equal opportunity employer!

7+ years post admission experience
Reporting to the Head of Commercial and Legal, the Senior Legal Counsel will be undertaking all commercial and legal work required 
to support and build the business of OMV and represent the Company, in New Zealand.

OMV New Zealand Ltd.

All applicants must have the following
•  A current New Zealand practising certificate  
 (or be eligible to obtain one)
•  A strong academic record
•  Excellent relationship building skills
•  Commercial law experience, preferably in the  
 upstream E&P business

SENIOR LEGAL COUNSEL - WELLINGTON
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Discover this all new intuitive online research platform  
for yourself – with a single user-friendly search box – it’s  
a refreshing simple way to conduct your research. 

By having leading technology and accurate information at your 
fingertips, we believe this gives you the time and power to  
shape your world… or just time to set a new record.

GIVING YOU TIME TO SET  
A NEW PERSONAL BEST!

Lexis Advance®

© 2016 LexisNexis NZ Limited. LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., and used under licence.© 2016 LexisNexis NZ Limited. LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., and used under licence.

GIVING YOU BACK MORE TIME TO DO WHAT MATTERS MOST. 

ONE SIMPLE SEARCH BOX

Simple search. Clear insight.

TALK TO YOUR RELATIONSHIP  
MANAGER OR VISIT OUR WEBSITE  
WWW.LEXISNEXIS.CO.NZ/LEXISADVANCE  
TO REQUEST YOUR FREE DEMO & TRIAL.


