
AML
AML looms nearer
Five things you can do now to prepare for the 

introduction of AML/CFT regulation

Blockchain at 
slightly more 
than a glance

Page 42Page 20 Page 46 Page 60

The law 
relating to 
animals

Working 
with expert 
witnesses in NZ 

What is needed 
to value a law 
practice? 



To make a purchase please visit store.lexisnexis.co.nz or contact your
Account Manager, or call Customer Support toll free on 0800 800 986.

Dobbie’s forms, reviewed and updated 
by John Earles

John Earles

CD

Dobbie’s Probate 
and Administration 
Practice Forms 2017

Publication Date: June 2017 

ISBN: 9780947514457(CD)

RRP * incl. GST: $230.00

*Prices include GST and are subject to change without notice. 
Image displayed is only a representation of the product, 

actual product may vary.

This 2017 CD contains forms from New Zealand’s leading text on probate practice, Dobbie’s Probate and Administration Practice. 
More than 100 forms, in Word format, have been reviewed and updated by expert author John Earles. Each form has an 
introductory note written by John Earles, Registrar and Specialist Technical Advisor of the High Court of New Zealand,  
and all forms are formatted to be compliant with High Court requirements.

Features

About the Author(s) 

 • Forms in Word format

 • Introductory note to each form

 • Forms have been reviewed and updated to be current  
as at May 2017

John Earles is Registrar and Specialist Technical Advisor  
of the High Court of New Zealand and co-author of the essential 
Dobbie’s on Probate and Administration Practice, 6th edition.

Related LexisNexis Titles
 • Earles et al, Dobbie’s Probate and Administration Practice,  

6th ed (2014)



 

 

 

Gerard Dewar, Louise Sziranyi, Gerard 
Letts and Daniel Vincent are pleased 
to announce that Craig Foster was 
made a Senior Associate of the firm 
on 1 April 2017 and Matt Anderson and 
Katie Paterson were made Associates 
of the firm.

Craig Foster
Senior Associate

Craig has particular expertise in Family 
Law, Wills/Estates and Criminal Law.

Matt Anderson
Associate

Matt has particular expertise in Civil, 
Criminal and Family Law.

Katie Paterson
Associate

Katie has particular expertise in Family 
Law, Criminal and Civil Law.

Thomas Dewar Sziranyi Letts
PO Box 31-240, Lower Hutt

Phone:  (04) 570 0442   Fax:  (04) 569 4260
www.tdsl.co.nz
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Deeanne Taylor’s passion for the law blossomed 
at a very young age. However, it took a period of reflec-
tion during her time as a junior solicitor, changing 
careers and working overseas, for her to re-evaluate 
her approach to the realities of the legal profession and 
return to the law in Blenheim.

She thinks her early interest in law may have been 
through watching lawyers in courtrooms on television 
“but, even at the age of nine, I recall being motivated 

PEOPLE IN THE LAW
P R O F I L E

From law ... 
to banking ... 

and back to law
BY ANGHARAD O’FLYNN

by a desire to help the perceived 
underdog and to have a job that 
I thought would be intellectually 
challenging.”

After high school, Deeanne 
enrolled in the University of 
Auckland, starting law school in 
1998. “I enrolled in the LLB and not a 
double degree because I had tunnel 
vision in that I only wanted to be a 

lawyer, so didn’t want to spend an 
additional year at university when 
I could be gaining experience in the 
workforce.”

Deeanne graduated with Honours 
in September 2002 and obtained 
work as a law clerk for one of the 
larger commercial firms in Auckland.

Steadily climbing the ladder, she 
became a junior solicitor and was 
placed in a team specialising in 
mergers, acquisitions and securities. 
However, working in the legal pro-
fession was not all she had thought 
it would be.

“In my early 20s I was incredibly 
shy and, needless to say, I was a 
square peg trying to fit into a round 
hole. I recall, at firm functions, I 
seemed to end up chatting to the 
waitresses and I felt more at home 
building friendships with the firm’s 

P E O P L E  I N  T H E  L AW
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PEOPLE IN THE LAW
J U D I C I A L A P P O I N T M E N T S

secretaries and word processors 
than the other lawyers.”

After just two and a half years, 
Deeanne voluntarily resigned. “If 
I had realised what practising law 
was like in ‘real life’ I would have 
chosen a completely different career 
path.”

After leaving her job, she found 
work in the business sector as a 
Business Banking Manager for the 
National Bank (now the ANZ).

Again, attracted to the possibil-
ity of “making a difference” in her 
local community, her new position 
involved assisting and advising 
small to medium-sized local busi-
nesses and their owners by helping 
them achieve their business goals 
and aspirations. “I wanted to have 
contact with ‘real’ people and to 
have a greater amount of variety.”

From Auckland she moved to 
England and worked in banking 
in Bristol, with the Clydesdale and 
Yorkshire Bank, until she was 29. It 
was at this time that she decided to 
take a career break.

“I relocated to Queensland and 
then Perth and had four children, 
twins – a boy and a girl called Luke 
and Lucy, who will be three in 
August and two older girls, Ruby 
aged five and Isobelle aged seven.”

After eight years in Australia, 
Deeanne and her family decided 
to return to New Zealand. “In late 
August of 2016, after literally exam-
ining a map of New Zealand and 
having visited Blenheim for one day 
in February 2016, my family and I 
stepped off the plane and arrived 
in our new home of Marlborough.”

On 3 October 2016, Deeanne 
returned to full-time employment 
as a solicitor for Wisheart Macnab 
& Partners.

“I have to say that after many 
years of not feeling fulfilled in my 
employment, and of not under-
standing why the desire to be a 
solicitor never panned out for me 
initially, that all of my past employ-
ment, however unfulfilling at times, 
has all contributed in equipping and 
preparing me to be exactly where 
I am now, which is exactly where I 
am meant to be.

“After many years of feeling 
unsettled, I am home and it’s a 
beautiful peaceful feeling.”

Justice Gilbert appointed to 
Court of Appeal
Justice Murray Ashley Gilbert has been 
appointed a Judge of the Court of Appeal. He 
graduated with an LLB from Auckland University 
in 1977 having joined Kensington Swan as a law 
clerk, graduating to solicitor upon his admission 
to the bar and becoming a partner in 1985.

In 1996 he became a partner at Chapman Tripp, 
where he remained until forming the partnership 
Gilbert Walker with Campbell Walker QC in 2004. 
There he specialised in commercial litigation with an emphasis on defending 
negligence claims. He was appointed a Senior Counsel in 2008. Justice 
Gilbert was appointed a Judge of the High Court in January 2012.

New Chief Employment 
Court Judge
Employment Court Judge Christina Inglis has 
been appointed Chief Judge of the Employment 
Court to replace Chief Judge Colgan who retires in 
July. Judge Inglis was appointed to the Employment 
Court Bench in 2011, having been appointed a 
District Court Judge in 2010. She graduated with 
a MA(Hons) from Canterbury University and a LLM 
with Honours from Victoria University.

Before becoming a member of the judiciary, she 
was a Crown Counsel for many years and led the Crown Law Human Rights 
Team between 2007 and 2010. Her extensive litigation experience included 
numerous appearances in the Employment Court and the Employment 
Relations Authority. Chief Judge Inglis takes up her new position on 10 July 
and will be based in Wellington.

Peter Churchman QC 
appointed to High Court
Wellington Queen’s Counsel Peter Churchman 
has been appointed a Judge of the High Court. After 
graduating with LLB(Hons) from the University of 
Otago he was admitted as a barrister and solicitor 
in December 1979. He became a litigation partner at 
Dunedin firm Caudwells (now Anderson Lloyd) in 
1984 and joined Kensington Swan in Wellington in 
2000 as a partner. He joined the independent bar in 
2005 and was appointed a Queen’s Counsel in 2013.

P E O P L E  I N  T H E  L AW
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Tim Gresson 
awarded MNZM

Timaru lawyer Tim Gresson has been made 
a member of the New Zealand Order of 
Merit in the Queen’s Birthday Honours for 
services to law and sport. Mr Gresson, who 
was admitted in March 1967, is a consultant 
with Gresson Dorman & Co. He was Crown 
Solicitor in the Timaru district for 33 years 
and relinquished his warrant in 2013. A New 
Zealand Rugby Board member between 1991 
and 2002, he also chaired the International 
Rugby Board Judicial Panel and refereed 
rugby at local and national levels.

Belinda Clark appointed 
to Law Commission

Former Secretary for Justice Belinda 
Clark has been appointed to the Law 
Commission for a five-year term from 1 
August. Ms Clark has worked in Australia 
since 2014 as the Victorian Public Sector 
Commissioner. She was Secretary for 
Justice from 2001 to 2011 and has also 
held the roles of Director of the Office of 
Treaty Settlements, Chief Executive of 
the Tertiary Education Commission and 
General Manager, Policy and Planning of 
the Accident Compensation Corporation. 
Ms Clark will replace Wayne Mapp, who 
was appointed to the Law Commission in 
March 2012.

Temporary Ombudsman 
term extended

Following a recommen-
dation from Parliament’s 
Officers of Parliament 
Committee, the appoint-
ment of Leo Donnelly as 
a temporary Ombuds-
man is to be extended 
for a further 11 months 
from 1 August 2017, to 30 June 2018. Mr 
Donnelly was appointed a temporary 
Ombudsman on 1 August 2016 to clear a 
backlog of “aged” investigations. It is now 
believed the backlog can be cleared up by 
30 June 2018.

Law Centre wins Women 
in Governance award
Auckland Community Law Centre won Governance New Zealand’s 
Women in Governance – Organisation of the Year award for 2017. The 
award was presented in Auckland on 18 May. The judges said the Law 
Centre demonstrated good insight into the barriers hindering women 
and how they can provide solutions to overcome these. “Their suc-
cessful mentoring programme is producing great results, with more 
women skilled and capable in the areas of governance and leadership.” 
MinterEllisonRuddWatts was a finalist in the category. Law Centre chair-
person Jacqueline Lethbridge, a partner with Lowndes, was a finalist in 
the Emerging Leader award.

Lay High Court member 
appointments

The Governor-General has reappointed 
six lay members of the High Court and 
the appointment of one new member. 
Lay members are appointed under the 
Commerce Act 1986 and assist the Court 
in cases involving appeals from decisions 
of the Commerce Commission and other 
matters under the Act. Reappointed are 
Professor Martin Richardson (Australian 
National University), Kerrin Vautier 
(Reserve Bank director), Kieran Murray 
(economic consultant), Robin Davey 
(Australian Competition Tribunal), Rodney 
Shogren (Australian Competition Tribunal) 

and Dr John Marsden (Law Institute of 
Victoria). Dr Darryn Abraham (Australian 
Competition Tribunal) has been appointed. 
The appointments are for a five-year term.

Roger Wallis reappointed 
to Takeovers Panel

Auckland lawyer Roger Wallis has been 
reappointed to the Takeovers Panel for a 
12-month term. Mr Wallis is a partner at 
Chapman Tripp and focuses on corporate 
and securities law. He has been a partner 
since 2000 and is the former chair of the 
NZX Legal and Advisory Board. He cur-
rently chairs the board of Chapman Tripp.

PEOPLE IN THE LAW
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Zealand Deal Firm of the Year was won 
by Chapman Tripp. The New Zealand 
Dealmaker of the Year was won by John 
Strowger of Chapman Tripp. Silvana 
Shenone of MinterEllisonRuddWatts was 
Highly Commended. The Russell McVeagh 
New Zealand In-house Team of the Year 
award was won by Fonterra Co-operative 
Group Ltd.

Ross Knight joins 
TGT Legal

Ross Knight has joined 
Auckland firm TGT Legal 
as a partner. Ross was 
admitted as a barrister 
and solicitor in 1980 
after graduating from 
Auckland University 
with LLB and LLM 
degrees. He specialises in trust and rela-
tionship property litigation and acts on 
complex cases involving significant assets, 
both in New Zealand and internationally. 
He appears regularly in the Family Court, 
High Court and Court of Appeal and is 
trained and accredited through LEADR, 
promoting alternative dispute resolution 
including mediation.

Promotions at Thomas 
Dewar Sziranyi Letts

Lower Hutt firm Thomas Dewar Sziranyi 
Letts has announced three promotions.

Craig Foster has been appointed senior 
associate. Craig was admitted in May 2004 
and joined the firm in 2007. He specialises 
in family law, wills and estates, all aspects 
of elder law and criminal law. Craig is also 
appointed by the Family Court to act as 
lawyer for child.

Matt Anderson has been appointed 
associate. After commencing practice in 
2006, Matt joined the firm in 2010. He 

specialises in civil, criminal defence and 
family law litigation, and also has expe-
rience in employment and property law. 
Matt is a registered legal aid provider for 
civil, criminal and family disputes.

Katie Paterson has been appointed 
associate. Admitted in February 2009, 
Katie practises in criminal, family and civil 
litigation as well as estate matters and reg-
ulatory prosecutions for local authorities. 
She is a registered legal aid provider for 
civil, criminal and family disputes.

Cone Marshall Ltd 
promotes two to 
partnership

Auckland firm Cone Marshall Ltd has 
announced the promotion of two new 
partners.

Claire Cooke joined 
the firm in 2009 and 
has been mentored in 
the area of international 
trust and tax planning. 
Claire has experience in 
the trust and tax plan-
ning area, particularly 
with regards to the settlement and man-
agement of trusts, companies and limited 
partnerships in New Zealand and abroad 
and the migration of companies to and 
from New Zealand.

Claudia Shan joined 
the firm in 2013. Before 
entering practice in 
another leading New 
Zealand law firm, she 
specialised in tax in 
a  g lobal  chartered 
accounting firm and also 
worked in the Channel Islands for six years. 
Claudia specialises in all aspects of trust, 
private client and international wealth 
planning. She has advised a wide range of 
clients, both residents and non-residents.

Grant Allan llb
MEDIATOR (LEADR Advanced Panel)

WWW.GRANTALLAN.CO.NZ

· Over 500 lawyer referred mediations
· No charge for travel costs or time to 

mediations anywhere in NZ

 0800 400 411  mediator@grantallan.co.nz

Anita Killeen appointed 
UNICEF Director

Auckland barr is ter 
Anita Killeen has been 
appointed a Director of 
UNICEF New Zealand. 
UNICEF was established 
by the United Nations 
in 1946 and works in 
more than 190 countries 
around the world to provide healthcare, 
nutrition, clean water, education, policy 
advocacy, child protection and emergency 
relief.

Amanda Fernandez 
returns to Buddle Findlay

Amanda Fernandez 
has re-joined Buddle 
Findlay’s Auckland office 
as a senior associate in 
the banking and finance 
team. Amanda advises 
on acquisition, corporate 
and property finance 
transactions. Before re-joining Buddle 
Findlay, Amanda worked at international 
law firms in Sydney and Frankfurt.

Glen Holm-Hansen 
joins Lowndes

Auckland firm Lowndes 
has appointed Glen 
Holm-Hansen a senior 
associate.  Glen has 
practised in commercial 
litigation for 10 years 
with experience in sig-
nificant investigations 
undertaken by the Commerce Commission 
under the Commerce Act and Fair Trading 
Act as well as other regulatory bodies 
including the Serious Fraud Office. He 
regularly advises on consumer protection 
and assists in preparing submissions in 
relation to legislative reform.

Three NZ awards at 
Australasian Law 
Awards 2017

There were three exclusively New Zealand 
awards at the 2017 Australasian Law 
Awards, presented in Sydney on 18 May. 
The awards are held by Australian pub-
lishing company Key Media. The New 
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John Dixon
Mr Dixon graduated 
BCom and LLB(Hons) 
from the University 
of Auckland and LLM 
from the University 
of Chicago. He was 
admitted in October 
1992 and practised in New York from 1994 
to 2003. He joined Meredith Connell on his 
return to New Zealand, becoming a partner 
in 2007. Mr Dixon joined the independent 
bar in 2015 and practises from Auckland’s 
Shortland Chambers, specialising in 
competition and consumer law, criminal 
prosecution and defence.

James 
Every-Palmer
Dr Every-Palmer grad-
uated BA(Hons) and 
LLB(Hons) from the 
University of Otago, 
LLB from Harvard Law 
School and DPhil from 
the University of Oxford. He was admitted 
in December 1994 and worked overseas 
before joining Russell McVeagh in 1998. He 
became a partner in 2001 and joined the 
independent bar in 2013. Dr Every-Palmer 
practises from Wellington’s Stout Street 
Chambers and specialises in commercial 
litigation with a focus on economic regu-
lation and competition law.

Simon Mount
Mr Mount graduated 
LLB(Hons) and LLM 
(distinction) from the 
University of Auckland 
and LLM from Colum-
bia Law School. He was 
admitted in October 
1995 and joined Meredith Connell as a 
Crown prosecutor in 2000. He joined the 
independent bar in 2010 and practises from 
Auckland’s Bankside Chambers, specialising 
in civil and criminal litigation, regulatory 
law, health and media law, and public inquir-
ies. Mr Mount has been Attorney-General 
for the Pitcairn Islands since 2015.

Attorney-General Christopher 
Finlayson QC has announced the appoint-
ment of 13 Queen’s Counsel in the 2017 
appointment round.

Tony Angelo
Professor Angelo is 
Professor of Law at Vic-
toria University of Wel-
lington. Mr Finlayson 
says Professor Angelo 
has been appointed 
under the Royal Pre-
rogative in recognition of his extraordinary 
contribution to the law, particularly to legal 
education and to constitutional develop-
ment in the South Pacific. Holding a BA and 
LLM from Victoria University and an Ordre 
des Palmes Académiques (Chevalier), Pro-
fessor Angelo was admitted as a barrister 
and solicitor in January 1965.

Andrew Barker
Mr Barker graduated 
BA and LLB(Hons) 
from the University of 
Auckland and an LLM 
from the University 
of Toronto. Admitted 
in  February 1995 
he joined Russell McVeagh and, after 
post-graduate study, the University of 
Otago Law Faculty in 1999 where he 
lectured in Tort Law and Civil Procedure. 
He joined the independent bar in 2002 
and practises from Auckland’s Shortland 
Chambers in commercial litigation with a 
particular speciality in trusts, construction 
litigation and financial services regulation.

Greg Blanchard
Mr Blanchard gradu-
ated BA and LLB(Hons) 
from the University of 
Auckland. Admitted 
in September 1996 
he joined Kensington 
Swan. After two years 
at Baker & McKenzie in London he returned 
to Kensington Swan in 2003, becoming 

Queen’s Counsel appointments
partner in 2004. Mr Blanchard joined the 
independent bar in 2008. Practising from 
Auckland’s Shortland Chambers, he has 
a general commercial litigation practice, 
specialising in insolvency and taxation.

Paul Borich
Mr Borich gradu-
ated LLB from the 
University of Auckland 
and was admitted in 
June 1988. He joined 
Rice Craig and became 
a partner in 1996 before 
joining the independent bar in 2014. Based 
in Manukau his work includes criminal, 
traffic and regulatory defence work. He 
specialises in criminal judge/jury trials 
and criminal appellate advocacy.

Grant Brittain
Mr Brittain graduated 
LLB and was admitted 
in September 1991. He 
practised civil and 
commercial litigation 
in Wellington, Auck-
land and Tauranga 
before joining the inde-
pendent bar in 2002. Based in Tauranga he 
is a Fellow of AMINZ and has a general civil 
practice, specialising in claims in contract 
and tort arising out of construction issues.

Jennifer Cooper
Ms Cooper graduated 
BA and LLB(Hons) from 
the University of Otago 
and BCL and MPhil 
from the University 
of Oxford. She was 
admitted in September 
1995 and worked for the UK Foreign and 
Commonwealth Office from 1998 to 2002. 
She joined Bell Gully in 2003 and became 
a partner in 2009 before joining the inde-
pendent bar in 2011. Ms Cooper practises 
from Auckland’s Shortland Chambers and 
specialises in financial markets, securities 
law, competition and fair trading, and 
insolvency.

PEOPLE IN THE LAW
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Adam Ross
Mr Ross grad-
uated BA and 
LLB(Hons) from 
the University 
of  Auckland 
and LLM from 
the University 
of Virginia. He was admitted in 
June 1989 and joined Kensington 
Swan before becoming a partner 
at Chapman Tripp in 1996. Mr Ross 
joined the independent bar in 2015 
and practises from Auckland’s 
Shortland Chambers. He special-
ises in commercial and corporate 
litigation, commercial crime and 
regulatory offences, and liability 
insurance.

Campbell 
Walker
Dr Walker grad-
uated BA and 
LLB(Hons) from 
the University of 
Auckland, LLM 
from Yale Uni-
versity and PhD from the University 
of Cambridge. He was admitted in 
October 1992 and practised interna-
tional arbitration in Paris and London 
from 1998 to 2003. He returned to 
New Zealand in 2004 and was a 
founding partner of Gilbert Walker 
before joining the independent bar 
in 2014. He practises in Auckland 
and specialises in arbitration, con-
tract, insurance and professional 
negligence.

Rachael 
Reed
Ms Reed gradu-
ated LLB(Hons) 
from Victoria 
University of 
Wellington and 
was admitted 
in December 
1996. She worked at Chapman Tripp 
and the Serious Fraud Office before 
joining Meredith Connell in 2003. 
She joined the independent bar in 
2012 and practises from Auckland’s 
City Chambers. Ms Reed specialises 
in serious and complex fraud and is 
a member of the Serious Fraud Office 
Prosecution Panel and the Crown 
Panel (Auckland and Manukau). She 
was appointed to the New Zealand 
Markets Disciplinary Tribunal in 2013.

Suzanne 
Robertson
Ms Robertson 
g r a d u a t e d 
B C o m ,  L L B 
( H o n s )  a n d 
LLM (first class 
honours) from 
the University of Auckland. She 
was admitted in December 1990 
and joined Chapman Tripp before 
spending some time in the United 
Kingdom. Ms Robertson joined 
the independent bar in 1997 and 
practises from Auckland’s Bankside 
Chambers. She specialises in com-
petition law, relationship property 
and disputes concerning land 
tenure, contract and trusts.

Joy Luo joins Forest 
Harrison partnership

Joy Luo is now 
a  p a r t n e r  o f 
Auckland firm 
Forest Harrison. 
Joy joined the 
firm in 2008 and 
was promoted to 
associate in 2015. 
She specialises in commercial and 
residential property transactions, 
immigration and general com-
mercial contracts. Joy is fluent in 
English and Mandarin.

Stout Shield mooting

Auckland Law School students 
Jessica Palairet and James Rankin 
won the 2017 Stout Shield and Gary 
Davies Memorial Prize. Jessica also 
won the Geoffrey Powell Prize for 
best Stout Shield mooter. Named 
after Sir Robert Stout, the Shield is 
the law school’s oldest and most 
prestigious mooting competition. 
The final was judged by Justice 
Courtney, Simon Mount QC and 
Julian Miles QC. The other two 
finalists were Caitlin Anyon-Peters 
and Samuel Brebner.

Simon Kember retires

Simon Kember retired from the 
law on 30 November 2016 after 
nearly 40 years in legal practice. 
His last 16 years were spent as a 
partner at Auckland firm Glaister 
Ennor. An LLB graduate of Victoria 

Wilson Harle welcomes Felicity Monteiro to her new role as a Partner 
as at 1 July 2017. As a long-standing member of our team, highly 
valued by our clients, hers is a key role in the future of our firm.

Celebrating 15 years as a leading specialist litigation law firm wilsonharle.com

NEW PARTNER, 10 YEARS IN THE MAKING

O N  T H E  M O V E
CONT INUED. . .
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University he joined Bell Gully and worked 
in the Wellington office from February 1977 
until 1986 when he moved to the Auckland 
office until July 2000. Simon is now a 
self-employed businessman.

Russell McVeagh 
promotes senior lawyers

Russell McVeagh has announced the 
promotion of a number of senior lawyers.

Debbie Booth has 
been promoted to con-
sultant in the Banking 
and Finance team in the 
Wellington office. Debbie 
specialises in debt capi-
tal markets, derivatives 
and the regulation of 
financial institutions and services. With a 
LLB(Hons) and BA from Victoria University, 
she joined Russell McVeagh in 2000 and 
was admitted the same year.

Mark Campbell has 
been promoted to con-
sultant in the Litigation 
and Corporate Advisory 
team in the Wellington 
office. Mark’s areas of 
speciality include health 
and safety, ICT disputes 
and privacy. He graduated with LLB(Hons) 
and BA from the University of Canterbury 
and has an extensive background advising 
and representing clients in the public and 

Supreme Court’s historic sitting
 (Photo at left): The Supreme Court hearing in Brown and Sycamore v New 
Zealand Basing Ltd on 13 June 2017, the first time in New Zealand history that 
our highest court has sat with a majority of women on the full bench. The recent 
retirement of Justice Terence Arnold from the six permanent Court members 
means the Court now comprises (from left to right) Justice Mark O’Regan, Justice 
William Young, Chief Justice Sian Elias, Justice Susan Glazebrook, and Justice 
Ellen France.

private sectors.
M i ke  D o e s b u r g 

has been promoted to 
senior associate in the 
national Environment, 
Planning and Natural 
Resources team based 
in the Auckland office. 
He specialises in envi-
ronmental and resource management 
litigation and advising clients on major 
development projects. With LLB(Hons) and 
BSc from the University of Auckland, Mike 
joined the firm in 2013 and was admitted 
the same year.

Simon P i lk inton 
has been promoted to 
senior associate in the 
national Environment, 
Planning and Natural 
Resources team based 
in the Auckland office. 
He specialises in environ-
mental and resource management law and 
Public Works Act acquisitions. Simon has an 
LLB(Hons) and BA from Victoria University 
and joined Russell McVeagh in 2010.

Aria Molteni-Luporini has been pro-
moted to senior solicitor in the Corporate 
Advisory Group in Auckland. She was 
admitted in October 2014.

Ryan Turner has been promoted to 
senior solicitor in the Corporate Advisory 
Group in Auckland. He was admitted in 
April 2015.
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Joy Yoon has been promoted to senior 
solicitor in the Corporate Advisory Group in 
Auckland. She was admitted in April 2015.

Tenille Burnside has been promoted to 
senior solicitor in the Banking and Finance 
team in Auckland. She was admitted in 
April 2015.

Alex MacDuff has been promoted to 
senior solicitor in the Litigation team in 
Auckland. He was admitted in October 2014.

Firms commit to diversity 
reporting framework

Three firms – Bell  Gully (whose 
Champion for Change is Chris Gordon), 
MinterEllisonRuddWatts (Lloyd Kavanagh) 
and Russell McVeagh (Gary McDiarmid) – 
are among 44 private and publicly-listed 
companies which have voluntarily 
committed to a new diversity reporting 
framework developed by Champions for 
Change. The group of CEOs and chairs has 
committed to raising the value of diversity 
and inclusiveness throughout the business 
community. The reporting framework runs 
from 1 April to 31 March and focuses on 
gender and ethnicity representation within 
the workforce and across boards, with a 
spotlight on leadership pipelines.

David Compton 
appointed partner 
of Jackson Russell

Auckland firm Jackson 
Russell has appointed 
David Compton  as 
partner. With 17 years’ 
experience as a commer-
cial lawyer he has joined 
the firm as a commercial 
property specialist. David 
advises clients on all facets of property 
matters including complex subdivisions 
and developments, leasehold structures, 
major property acquisitions, commercial 
leases, due diligence, disputes, financing 
and ownership structuring.

Chapman Tripp promotes 
new senior associates

Chapman Tripp has announced the pro-
motion of seven senior associates.

Daniel Kenyon is based in the Auckland 
office property team. He specialises in all 
aspects of commercial property law, with 

a particular focus on large-scale residential 
and commercial subdivision and develop-
ment work, retail development leasing and 
commercial office leasing.

Jenny Kenyon (nee Armstrong) is in the 
Auckland construction and major projects 
team and works closely with clients on a 
wide range of construction matters and 
projects across a variety of sectors. Before 
joining the firm in February 2017 she had 
an in-house role at Vector.

Brendon Orr is based in the Auckland 
financial services team and specialises in 
financial services regulation, with exper-
tise in managed funds, financial markets, 
banking, insurance and securities law.

Rebecca Tompkins in the Auckland 
resource management team advises public 
and commercial clients on the resource 
management and environmental aspects of 
large-scale infrastructure and energy pro-
jects, property development, commercial 
contracts, and due diligence investigations.

Vanessa Hunter is in the Auckland 
finance team. She specialises in acting for 
lenders, borrowers and sponsors on a range 
of bilateral and syndicated financings, re-fi-
nancings and restructurings. She recently 
returned to New Zealand after four years 
working in London for a multinational 
law firm.

Rupesh Patel is based in the Auckland 
tax team and advises on a wide range of 
New Zealand and international tax mat-
ters including mergers and acquisitions, 
private equity transactions, corporate 
restructuring and reorganisations and 
managed funds. He recently returned from 
London where he worked in the corporate 
tax teams at two multinational law firms.

Gwyn Thurlow in the Wellington finance 
team is a banking and finance specialist, 
acting on corporate, leveraged acquisition 
and project finance transactions as well 
as financing public-private partnerships. 
Before joining the firm in November 2016 
he worked for six years at Gilbert + Tobin, 
Sydney and before that at KPMG’s tax team 
in Auckland.

Auckland practices 
merge

Titirangi Law Centre (Ray Ganda) and 
Thomas & Co Lawyers Ltd have merged 
their practices. The combined practice 
operates from 3 Totara Ave, New Lynn, 
Auckland as Thomas & Co Lawyers Ltd. 

The directors are Don Thomas (Managing 
Director), Ray Ganda, Michael Richardson 
and John Gandy. Alison Jones continues 
in the practice as senior solicitor.

Felicity Monteiro new 
Wilson Harle partner

Felicity Monteiro has 
been appointed a partner 
of specialist commercial 
litigation firm, Wilson 
Harle from 1 July. Felicity 
was admitted in 2007 and 
joined Wilson Harle in 
the same year. She has 
developed a broad litigation practice, 
including trust and contractual disputes, 
regulatory and competition law, fair trading, 
telecommunications, and shipping. She has 
appeared as counsel in the courts at all levels.

Anna Fox new Managing 
Partner of Saunders 
Robinson Brown

Anna Fox  has been 
appointed Managing 
Partner of Saunders 
Robinson Brown, effec-
tive from 1 June 2017. She 
replaces Geoff Saunders. 
Admitted in 1998, Anna 
formerly worked for the 
Crown Solicitor in Christchurch and then 
moved to London where she practised in 
corporate and finance roles with Freshfields 
Bruckhaus Deringer and American Electric 
Power. Anna previously led the firm’s 
commercial team and specialises in com-
mercial, corporate and finance law.

Lloyd Berryman Heimsath 
Alexander partner

Auckland firm Heimsath 
Alexander has appointed 
Lloyd Berryman to the 
partnership. With 16 
years’ experience as 
a commercial lawyer, 
Lloyd joined the firm 
in 2017 from a senior 
in-house role with a national transport 
provider and is responsible for managing 
the firm’s property and infrastructure 
practices. He advises across all aspects of 
property and commercial law.
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To receive details of all 
advertising, exhibiting 
and sponsorship 
opportunities for the 
IBA Annual Conference 
in Sydney email 
andrew.webster-
dunn@int-bar.org

OFFICIAL CORPORATE 

SUPPORTER

• Gain up-to-date knowledge of the key 
developments in your area of law which you 
can put into practice straight away

• Access to the world’s best networking 
and business development event for 
lawyers – attracting over 6,000 individuals 
in 2016 representing over 2,700 law fi rms, 
corporations, governments and regulators 
from over 130 jurisdictions

• Build invaluable international connections with 
leading practitioners worldwide, enabling you to 
win more work and referrals

• Increase your profi le in the international legal world 

• Hear from leading international fi gures, including 
offi cials from the government and multilateral 
institutions, general counsel and experts from 
across all practice areas and continents

• Acquire a greater knowledge of the role of law in 
society

• Be part of the debate on the future of the law

T he 2017 IBA Annual Conference will be held in Sydney, Australia’s leading global city. Recognised 
internationally as a future-focused and innovative business centre, Sydney provides headquarters for 

almost 40 per cent of the top 500 Australian corporations. 

What will Sydney 2017 offer you? 

To register, visit: www.ibanet.org/Conferences/Sydney2017.aspx

The 83rd

Entries now open!
www.devilsown.org.nz

DEVIL’S OWN
GOLF TOURNAMENT

22-24 September

WORLD FAMOUS AND IN PALMERSTON NORTH

With grateful thanks to our wonderful sponsors

Asking for help is 
a sign of strength

lawsociety.org.nz/practising-well



AML/CFT coming … 
but no need to panic

Members of the legal 
profession are going 
to become “reporting 

entities” under the Anti-Money 
Laundering and Countering 
Financing of Terrorism Act 2009 
(AML/CFT Act).

In some ways this has been a long 
time coming. The first LawTalk of 
2013 considered the AML/CFT leg-
islation and quoted the Ministry 
of Justice that phase 2 “which will 
capture lawyers” would “kick in 
some time next year [2014]”. That did 
not happen and we’re now looking 
at mid-2018.

Lawyers have watched and 

CFT Act. This has been publicised through the weekly 
LawPoints e-newsletter and can be downloaded from the 
NZLS website at Practice Resources/Practice Briefings. 
If you haven’t already seen it, I can recommend down-
loading it. The link will be repeated in the LawPoints 
sent on the evenings of 29 June and 6 July.

There are three things that lawyers can begin working 
on now. Each of these will need to be completed by 
the date lawyers become reporting entities. These are:
• Appoint an AML/CFT compliance officer: This is the 

easiest step, and the appointed compliance officer can 
warm up, so to speak, by leading implementation of 
the other two tasks and be delegated to keep a watch-
ing brief on AML developments and the legislation 
as it unfolds.

• Produce a written risk assessment: Section 56 of the 
Act says before conducting customer due diligence 
or establishing an AML/CFT programme, a reporting 
entity must first undertake an assessment of the risk 
of money laundering and the financing of terrorism 
that it may reasonably expect to face in the course 
of its business.

• Establish a written AML/CFT programme: Developing 
this will take some time and effort, and it will need 
to be up-and-running by the date lawyers become 
reporting entities under the AML/CFT Act.

Starting on these three tasks now or very soon will mean 
that law firms spread the work over coming months.

This will reduce pressure on staff, who would prefer 
to be productive acting for their clients than working 
full-time on compliance activities. It will also mean 
that firms are putting in place effective procedures to 
minimise risk, and to develop a sustainable, compliant 
programme.

The New Zealand Law Society will help as much as 
it can with information, seminars and other resources. 
Our first “helpful hint” is this: it’s time to get started.

Andrew Logan
Vice President (South Island)

waited during the at-times confusing melee on when 
they will be included and who will regulate them as 
reporting entities. Things are now clearer and it is evident 
that all lawyers will have to ensure they understand the 
requirements before implementation.

I sense that while they always realised they would 
need to operate in the AML/CFT regulatory environment, 
because the implementation date was indeterminate, 
many lawyers and firm administrators have skimmed 
rather than studied the intricacies of being a reporting 
entity. There may be some concern about what needs 
to be done between now and July 2018.

Elsewhere in this issue Auckland barrister and AML 
authority Gary Hughes has a reassuring message: “AML 
for lawyers is quite manageable: the sky will not fall in 
July 2018”. The New Zealand Law Society agrees, with 
one caveat – the profession should – if not now, then 
very soon – begin preparing for implementation.

The Law Society has released a Practice Briefing 
Preparing for becoming a reporting entity under the AML/

NZLS ACTIVITIES
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John Farrow 
elected Otago 
branch President

John Farrow, a partner of 
Dunedin firm Webb Farry Lawyers, 
has been elected president of 
the Otago branch of NZLS at 
the branch AGM on 7 June. Mr 
Farrow’s litigation practice focuses 
on complex employment and civil 
litigation matters. He succeeds 
Frazer Barton as president.
President: John Farrow.
Vice President: Jo Hambleton.
Council: Karilyn Canton, Taryn Gudmanz, Sharon 
Knowles, Craig Power, Lucia Vincent, John Dawson 
(Faculty), Shayne Milne (OWLS), Dale Lloyd (Central 
Otago), Ngaire Alexander (North Otago), Rebecca Barton 
(New practitioners).

Employment 
protection removal 
of concern

NZLS says a bill allowing employees earning over 
$150,000 per year to contract out of the right to pursue 
personal grievance claims removes important protec-
tions against discrimination and harassment. In a 
submission on the Employment Relations (Allowing 
Higher Earners to Contract Out of Personal Grievance 
Provisions) Amendment Bill, NZLS said it could result 
in an increase in alternative claims under privacy and 
human rights legislation. The submission noted that 
“higher earners” contracting out who are subsequently 
dismissed cannot challenge the dismissal, including for 
breaches of human rights.

John Chadwick 
MNZM, 1945-2017

The New Zealand legal profession is deeply sad-
dened with news of the death on 26 May of John Te 
Manihera Chadwick, NZLS President Kathryn Beck said 
in a statement.

“John Chadwick was the founder of Te Hunga Rōia 
Māori o Aotearoa, the Māori Law Society in 1988. He 

NZLS guidance 
on declarations 
at practising 
certificate renewal

The renewal of practising certificates for the 
year 1 July 2017 to 30 June 2018 is nearly complete. All 
lawyers are required to make an annual declaration, 
which includes a statement that no matter has arisen 
that does or might affect their fitness to be issued with 
a practising certificate. The Law Society has released 
guidance on the matters which should be disclosed in 
the declaration.

“What should I declare at practising certificate 
renewal time?” is available on the NZLS website in 
the Practice Resources ▸ The Business of Law ▸ Legal 
Practice section.

Practice Briefing 
on controlled 
bank accounts

The Law Society has released a new Practice 
Briefing which recommends good practices for law 
firms to follow when operating controlled bank accounts. 
“Looking after a client’s bank account” says an example 
of a controlled bank account is where a lawyer holds 
a power of attorney for an impaired client and makes 
payments on behalf of that client from the client’s bank 
account. The bank account is under the control of the 
lawyer.

The Practice Briefing is available on the NZLS website 
in the Practice Resources ▸ Practice Briefings section.

was the last Māori law graduate 
from the 1960s still in practice and 
his passing leaves a huge gap in our 
profession. He became the first life 
member of Te Hunga Rōia Māori 
o Aotearoa in recognition of the 
great contribution he made to the 
emerging influence of Māori lawyers 
in the profession.

“John was a man who was respected 
by all. He was a lawyer for over 40 
years and he practised with vision, 

kindness, compassion, humour and 
common sense. He was a wonderful 
orator and a wonderful mentor and 
role model for young Māori embarking 
on a career in the law. This is a sad time 
for Te Hunga Rōia Māori o Aotearoa 
and the whole legal profession. The 
New Zealand Law Society joins with 
Te Hunga Rōia Māori o Aotearoa in 
turning our thoughts to Steve and 
their tamariki, mokopuna and wider 
whānau and hapū.”
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Rule of Law
The World Justice Project has 
recently published its sixth Rule of Law 
Index (2016).

By using performance indicators focus-
ing on nine measuring factors, the Index 
assesses the Rule of Law outcomes in 113 
countries and compares each country’s 
performance with how it had been rated in 
previous years and then gives each country 
a ranking within its income grouping, its 
geographical region and globally.

The nine factors (which are broken 
down into some 47 detailed sub-factors) 
are: Constraints on Government Powers; 
Absence of Corruption; Open Government; 
Fundamental Human Rights; Order and 
Security; Regulatory Enforcement; Civil 
Justice; Criminal Justice, and Informal 
Justice.

By and large, across all nine measures, 
New Zealand has retained its overall factor 
score (at 0.83 in each of the last three 
years).

However, taken across all measures, it 
seems that New Zealand has not improved, 
or improved sufficiently, to avoid being 
overtaken in the global rankings by both 
Germany and Austria, slipping from being 
the number six ranked country, globally, in 
both 2014 and 2015, to 8th place in 2016. (As 
an aside, the other countries ahead of New 
Zealand are Denmark, Norway, Finland, 
Sweden, and Netherlands).

From a quick appraisal of the data in the 
Index, a couple of things stand out and are 
worthy of comment, in this writer’s view.

First, and notably, there is New Zealand’s 
failure to improve its scores, and its rank-
ings, as to how it performs in both the Civil 
Justice and Criminal Justice measuring 

Letters to the Editor

All Black 605: 
DS Webb
I was hardly aware of the All Blacks 
in 1959 when Des Webb became one and 
played a Test against the Lions. Once 
I started playing rugby I became (and 
remain) a keen All Blacks supporter.

In 1973 I applied for a position that I had 
seen advertised in the Nelson Daily Mail to 
join a Whangarei practice.

The interview was conducted over lunch 
attended by all 8 partners of Connell Lamb 
Gerard & Co. I asked whether Messrs 
Whiting and Urlich on the letterhead were 
related to All Blacks 687 (Ron Urlich) or 695 
(Peter Whiting). They weren’t.

But next to me was All Black 605 
Desmond Stanley Webb.

I am proud to count Des among the col-
leagues I have valued practising with. He 
was a very good lawyer. More importantly 
he was a gentle giant, an honourable and 
good man.

Des worked as a missionary in Bougain-
ville with his wife Ruth and their children. 
The death of their son Paul as a promising 
young man broke Des’ heart and led to his 

factors. New Zealand’s scores in both these 
areas have stayed, consistently, in the mid 
0.70s (with its global ranking sliding to 11th 
for Civil and 13th for Criminal). Those scores 
are to be compared with New Zealand’s 
scores in the other measures, which are, 
consistently, in the mid to late 0.80s. 
Rhetorically, why should this be so? Despite 
much touted reforms, why is performance 
in these areas not up to what should be, I 
suggest, the expected mark?

Secondly, against other countries, New 
Zealand’s ranking has slipped in a number 
of the other measured areas, as well as 
in Civil and Criminal Justice. In Open 
Government we have gone from 2nd (2015) 
to 6th (2016); in Fundamental Rights from 
9th to 10th; and in Regulatory Enforcement 
from 5th to 8th. Again rhetorically, why 
such a failure to progress in these five 
fundamental Rule of Law areas?

For thought and discussion, I hope.
Nigel Hampton QC
Christchurch

The NZLS Rule of Law 
Committee responds
Nigel Hampton QC has raised some impor-
tant points regarding New Zealand’s perfor-
mance in the World Justice Project’s most 
recent Rule of Law Index. New Zealand 
was the 8th ranked country, globally, in 
2016, compared to 6th in 2014 and 2015. The 
Index is based on a complex methodology 
and it will take further research to under-
stand why perceptions and experiences 
give rise to lower scores for criminal and 
civil justice. It is clear, however, that there 
is cause for real concern, and the Rule of 
Law Committee will consider exploring 
these issues in a forthcoming edition of 
LawTalk.

Having said that, New Zealand’s current 
ranking does need to be viewed in context: 
its overall score (0.83) in the Index is the 
same as that for Germany and Austria. New 
Zealand is the highest-ranked common 
law jurisdiction in the world, ahead of the 
United Kingdom, Australia, Canada and the 
United States. The slip in New Zealand’s 
overall ranking by two places was in part a 
consequence of Germany having improved 
its ranking by two places.
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New Enduring 
Power of 
Attorney forms
I agree with Errol MacDonald with 
respect to his comments regarding the new 
EPAs in the June issue of LawTalk.

I have prepared dozens of these doc-
uments since the passing of the original 
Act and the new forms are a nightmare to 
negotiate and explain to clients.

Has Theresa Donnelly ever sat down with 
a 90 year old to explain what is going on? 
The solution is not for solicitors to design 
their own forms. This would add further 
cost to an exercise which is already expen-
sive. Furthermore, which bit in the new 
forms is going to stop donor abuse?

I also agree with Bruce Dell that the 
LCRO Complaints procedure is flawed. I 
have been waiting since August 2016 for 
something to happen with regards to a 
costs complaint. In the meantime, I am 
at least $5,000 out of pocket. If I win, 
can I look to the LCRO or the NZLS for 
compensation?

Ted Midlane
Auckland

Rewarding 
Experience
I have recently finished a nine-year 
stint on one of the Auckland Standards 
Committees with the last four years being 
convenor. The workload was never-end-
ing but the experience simply amazing. 
The role of standards committees is very 
important to the profession and members 
on standards committees take their roles 
very seriously.

The Early Resolution Service is now 

Enduring powers 
of attorney and 
professional 
responsibility
At the recent NZLS CLE Ltd Elder Law 
Intensive, I presented a session in relation 
to professional duties in respect of endur-
ing powers of attorney.

One issue that came up was the recent 
change to the Protection of Personal and 
Property Rights Act 1988 (s 94A(4A) which 
allows a practitioner, where two people 
wish to appoint the other as attorney, to 
witness both signatures as donors and 
attorneys (as long as there is not more than 
a negligible risk of there being a conflict 
of interest).

If a practitioner is acting for both parties 
pursuant to s 94A(4A), this does not alter 
the professional obligations set out in rule 
6.1 and its sub-clauses of the Conduct and 
Client Care Rules 2008:
• A lawyer must not act for more than 

one client on any matter in any cir-
cumstances where there is a more than 
negligible risk that the lawyer may be 
unable to discharge the obligations owed 
to one or more of the clients;

• Subject to the above, a lawyer may act 
for more than one party in respect of the 
same transaction where the parties have 
given informed consent;

• If a conflict with a lawyer’s professional 
duties arises, then the retainer with both 
clients must be terminated; and

• A lawyer may continue to act for one of 
the clients, once that client has received 
independent advice and both parties 
have consented to the lawyer continuing 
to act.

Informed consent is defined in the Conduct 
and Client Care Rules 2008 under rule 
1.2. It means consent given by the client 
after the matter in respect of which the 
consent is sought and the material risks 
of and alternatives to the proposed course 
of action have been explained to the client 

dealing with many frivolous complaints 
and attempting to reduce the workload 
of the committees. However, many com-
plaints are very complex and great care 
must be taken at all times. The two lay 
members on my committee were fantastic 
and their opinions and comments were 
always worth listening to. A number of 
decisions are appealed to the LCRO which 
is overworked and under-resourced in my 
opinion, but their decisions are compre-
hensive and well-reasoned, although I 
personally disagreed with a number of 
decisions.

During my time some trends, concerns 
and highlights included the following:
1 More barristers are now receiving com-

plaints than six years ago.
2 Too many practitioners cannot produce 

terms of engagements when requested 
which is bad, a breach of the rules, and 
not consumer friendly.

3 Two practitioners breached their under-
takings to which there is no defence and 
the consequences were dire indeed.

4 Fee disputes can be nasty and lawyers 
should be encouraged to resolve and 
agree fees if at all possible before a 
complaint is made by an aggrieved client 
as an unfavourable finding will result in 
unsatisfactory conduct.

5 The worst complaint on my watch was 
against Eion Castles who charged fees 
of over $1 million for two elderly clients, 
had his fees reduced by over $400,000, 
which I believe is a record, and who was 
subsequently struck off the Roll after 
being found guilty of gross over-charging 
and other charges by the Tribunal.

6 The increase of depression among 
practitioners who have complaints 
made against them is of serious concern 
with one practitioner in his submissions 
recording thoughts of suicide.

7 The aggressiveness of some practitioners 
when dealing with complaints is unac-
ceptable and disappointing.

8 The incredible work done by the Lawyers 
Complaints Service and especially the 
Legal Standards Officers of the NZ Law 
Society who support the committees 
deserves public recognition.

It is rewarding to give something back to 
the profession which has served me well 
for over 40 years as a lawyer. I urge and 
recommend others to think of putting 
their names forward for consideration as 
a committee member.

Stewart Germann
Auckland

and the lawyer believes, on reasonable 
grounds, that the client understands the 
issues involved.

In summary, practitioners witnessing 
both a donor and attorney’s signature 
under s 94A(4A), must also have the parties 
sign a waiver of independent legal advice. 
They should also see the clients separately 
in case there is any issue of undue influ-
ence or duress.

Kathryn Dalziel
Christchurch

early death in 1987 at 52.
Thank you for honouring Des with your 

piece in LawTalk 907 (at pages 90-91) about 
our 15 lawyer colleagues who have been 
All Blacks.

David Roughan
Kamo
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SPCA v Wilson [2017] NZDC 9722
The “Carpark Incident”
In this incident, the defendant was seen beating his 
four-month-old puppy, named Floyd, in the back of his 
vehicle in the car park of a mall in Hamilton. The vehicle’s 
boot was open and the defendant was seen holding 
Floyd up with one hand around its throat, shaking and 
choking him. The defendant proceeded to throw Floyd 
twice at the side of the vehicle and into the open boot. 
He then punched Floyd at full force at least 10 times in 
the abdomen area.

Two witnesses confronted the defendant, and one of 
them called the police. The defendant left the carpark 
before they arrived.

The “House Incident”
On the same day, the police received a phone call from 
a member of the public reporting that the defendant 
was mistreating his puppy, Floyd, at his home address.

The witness reported that the defendant held Floyd 
in the air by his hind leg before dragging him by the leg 
into the house. The defendant was yelling and swearing 
at Floyd, and the puppy was yelping.

The presence of renowned international chimpanzee and animal 
welfare expert Dr Jane Goodall and former High Court of Australia 
judge Michael Kirby AC at this year’s New Zealand Animal Law 
Association conference in Auckland on 1 July has helped focus 
attention on the many legal issues surrounding the treatment of 
animals in our society.

Founded in 2014, the association brings together lawyers from 
around New Zealand with the shared objective of working “to 
improve the welfare and lives of animals through the legal system”. 
Many other lawyers are involved in working with the SPCA to provide 
prosecution and other legal services. In this issue we highlight some 
recent developments in the courts’ approaches to sentencing for 
offences relating to animals.

The law relating to animals

Animal welfare prosecutions
Recent case studies involving 
the ill-treatment of dogs

UPDATE
A N I M A L L AW

BY NICKY 
WYNNE When the defendant was asked to 

bring Floyd out, the dog had trouble 
standing on his rear legs and was 
weak and distressed.

The police transported the puppy 
to the SPCA, who arranged for him 
to be assessed.

The veterinary examination 
revealed that Floyd:
• Was lame on his left hind leg, with 

obvious swelling of the left knee,
• Had a distal femoral fracture that 

had occurred at least 3-4 weeks 
earlier,

• Had three fractured ribs on the 
right hand side.

The vet’s opinion was that the frac-
tures were consistent with blunt 
force trauma.

Prosecution
The SPCA brought charges in the 
Hamilton District Court under 
the Animal Welfare Act 1999: two 
charges of ill-treatment (s 29(a)) 
with respect to the house and car-
park incident, and one charge of fail-
ure to obtain medical care (s 12(b)) 
with respect to the puppy’s existing 
fractures. The SPCA also sought a 
disqualification order against the 
defendant from owning dogs for a 
period of at least five years.

At sentencing, the prosecutor, 
Ben Vanderkolk, submitted that the 
dispassionate observation made by 
an attending police officer should be 
accepted as fact. The police officer 
observed: “The puppy cowered and 
shivered with a fearful demeanour 
and when the defendant was 
asked to bring it out and let it 
stand it had trouble standing on 
its rear legs and looked weak and 
stressed with its head hung low”. 
Judge Saunders accepted the police 

The witness 
reported that 
the defendant 
held Floyd 
in the air 
by his hind 
leg before 
dragging him 
by the leg into 
the house. 
The defendant 
was yelling 
and swearing 
at Floyd, and 
the puppy 
was yelping.
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officer’s observations as an accurate opinion and took 
the puppy’s demeanour as its reactions immediately 
flowing from the violence against it.

The prosecutor also urged the Court to accept the 
link between domestic violence and violence towards 
animals. Her Honour accepted the defendant’s previous 
violent offending as an aggravating factor, though not 
directly relevant, in terms of the fact that the previous 
offending was against a human.

The Judge also agreed with the prosecution com-
mending the public for being vigilant and contacting the 
police. The SPCA encourages members of the community 
to report acts of animal cruelty.

The Judge adopted a starting point of six months’ 
imprisonment, which was submitted by both the prose-
cution and defence as appropriate for the offending. This 
was uplifted by two months to mark the defendant’s 
previous convictions for violence. A discount of two 
months was applied to take into account the defendant’s 
guilty plea. The overall end sentence was therefore six 
months’ imprisonment.

The defendant had a number of significant miti-
gating features personal to him – namely the defend-
ant’s remorse and recently overcoming a serious 

methamphetamine addiction. With these mitigating 
features in the defendant’s favour, the Judge consid-
ered the least restrictive end sentence was one of four 
months’ community detention. In addition, the defend-
ant was disqualified from owning an animal for four 
years and ordered to pay reparation and a contribution 
towards legal fees. Judge Saunders was concerned over 
the puppy’s status and enquired about whether Floyd 
had been appropriately rehomed.

What the public should have regard to is the end 
sentence of six months’ imprisonment which reflects 
the overall criminality of the offending. Principles of 
denunciation and deterrence are to be drawn from that 
end sentence to reflect the level of criminality involved. 
Sentencing principles led to a final end sentence of 
community detention, which Her Honour deemed 
appropriate because the defendant had taken effective 
rehabilitative steps following the offending, to the point 
he was drug-free at the time of sentencing.

SPCA v Cross [2016] NZDC 21465
Two people were in the backyard of their property when 
they heard what sounded like a dog being beaten next 
door, at the defendant’s property.

 Photo by Cameron Bennett CC-By-NC https://flic.kr/p/5qapDg
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They described hearing what sounded like dog’s nails 
dragging across the floor. The defendant was yelling 
expletives and the puppy was yelping. This was followed 
by a loud cracking blow, followed immediately by a 
yelp from the puppy, then at least three more blows 
and yelps in quick succession.

One of the neighbours and her friend started to record 
the incident on their cellphones from their property, 
which is separated by a 6-foot fence. These recordings 
were provided to the SPCA.

Two SPCA inspectors arrived at the defendant’s 
address shortly after the incident. The defendant brought 
the puppy, named Buddy, outside for inspection. The 
puppy was wet, dirty and shaking. Buddy was unable 
to put any weight on his left hind leg.

The inspectors took Buddy to a veterinarian, where 
an examination and X-rays revealed:
• Displaced fracture of the left femur (end of thigh bone),
• Avulsion fracture of the left tibial (just below knee),
• Blood on the innermost end of the endotracheal tube, 

indicating lung contusions, and
• A significant area of subcutaneous bruising was found 

on the front of the knee down to mid shin.
The veterinarian concluded that the puppy’s injuries 
were consistent with multiple impacts involving sig-
nificant force, and that the puppy would have suffered 
considerable pain and distress. Buddy’s left leg had to 
be amputated.

When interviewed, the defendant claimed that he suf-
fered from blackouts and had suffered one the morning 
that the puppy was injured, although he remembered 
events before and after the incident.

Prosecution

The defendant was prosecuted for wilful ill-treatment 
with the result that the animal was seriously injured or 
impaired (s 28(1)(d) Animal Welfare Act 1999).

At sentencing in Christchurch District Court, Judge 
Callaghan remarked that the reading of the summary 
of facts was chilling. The fact that the defendant was 
serving a sentence of home detention for violent offend-
ing at the time of the animal welfare offending was a 
serious aggravating feature.

Judge Callaghan adopted a 
starting point of 12 months’ impris-
onment; with an uplift of three 
months’ imprisonment for aggra-
vating features. The defendant was 
sentenced to a term of 11 months’ 
imprisonment after a discount for 
guilty plea.

Analysis

In both of these cases there was 
rich discussion between counsel 
and the bench. For the prosecu-
tion, oral submissions were made 
about recognising the vigilance and 
courage of members of the public in 
reporting the incidents which made 
for compelling evidence.

The sentencing judges also accepted 
the emerging research identifying 
the link between violence towards 
animals as similar to domestic vio-
lence or violence against humans, 
and that previous convictions for 
violence against humans can be 
taken into account as aggravating 
features in cases of animal abuse.

There was also recognition by 
the courts of the severe breach of 
responsibility held by the defend-
ants towards their animals. The 
prosecution submitted that animals 
have no choice as to who their carers 
are and cannot survive without 
these carers. The submission that 
emotional harm was caused was 
also accepted.

There is a need for greater under-
standing of the triggers leading to 
animal abuse and offending, which 
may lead to greater prospects for 
rehabilitation, rather than purely 
punitive outcomes. The overall 
well-being of our animals may be 
at a higher standard once we gain 
that understanding.

Nicky Wynne  nicky.wynne@
bvalaw.nz is a lawyer and animal 
welfare prosecutor at Palmerston 
North firm BVA The Practice. Nicky 
has a special interest in animal 
welfare law and policy. She has 
managed the SPCA prosecutions 
portfolio for the past three years 
and has worked in animal welfare 
policy at the Ministry for Primary 
Industries.
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A 10-year prohibition against an 
animal welfare offender from 
owning or exercising authority 
over animals was recently imposed 
in a prosecution conducted by the 
Auckland SPCA.

In SPCA Auckland v Xiang Max Bai 
[2017] NZDC 5204, the defendant 
was accused of selling ill puppies 
without disclosing that they were 
suffering from the canine parvo 
virus (CP virus). Eight Dalmatians 
– seven puppies and their mother 
Chalky – died from the highly 

Knowingly or 
recklessly selling sick 
or diseased animals
BY ANITA KILLEEN

UPDATE
A N I M A L L AW

infectious virus after their owner failed to ensure their 
health and welfare needs.

The defendant, Xiang Max Bai, pleaded guilty to six 
charges of recklessly ill-treating an animal pursuant to 
s 28A(1)(b) of the Animal Welfare Act 1999 and one repre-
sentative charge of selling two puppies in unreasonable 
pain or distress pursuant to s 14(1)(b) of the Act. Both 
of these charges carry a maximum sentence of impris-
onment. On the charges of reckless ill-treatment, the 
maximum penalty is one of three years’ imprisonment.

The District Court decision is significant both for its 
denunciation and deterrence of this kind of treatment to 
animals and for the fact that it is the first tariff judgment 
for this particular type of offending.

Special thanks go to Steve Bonnar QC who prosecuted 
this case on a pro bono basis on behalf of the Pro Bono 
Panel of Prosecutors for the SPCA Auckland, and to 

Cath Eason who assisted with the 
prosecution.

Facts
The defendant had seven Dalmatian 
puppies for sale, advertising them 
for sale at $900 each. In January 
2014, when they were about seven 
weeks old, at least one puppy 
became sick and it received partial 
treatment by a vet.

Later that month the first com-
plainant drove from Hastings to 
Auckland to collect a puppy named 
Ruby. Mr Bai advised the complain-
ant that Ruby had been vet checked 
on 15 January and wormed but had 
not been vaccinated (however, there 
was no record of this vet check).

Ruby became ill on the way back 
from Auckland to Hastings and on 
18 January the new owner consulted 
a vet regarding the puppy’s health. 
She was advised to feed the puppy 
sugary water and bring her back if 
she was not improving.

On 18 January, the second com-
plainant collected a puppy, named 
Galatea, from the defendant’s 
address. The puppy was lethar-
gic, and obviously unwell. The 
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complainant told the defendant that Galatea had been 
sick and that she was going to take her to the vet. The 
puppy tested positive for CP. The virus causes vomiting, 
diarrhoea and dehydration, and can result in death if 
untreated.

The defendant was advised of the severity of the 
treatment management prognosis, the nature of the 
disease and the need for treatment. The defendant stated 
he could not afford treatment and he was advised to 
euthanise all of the puppies on welfare grounds. The 
defendant chose to take the puppies home without 
immediate treatment, saying he would bring them 
back the following morning to be euthanised. This did 
not occur.

Mr Bai did not contact the purchasers of the puppies 
to tell them what had happened. Both puppies subse-
quently died.

Chalky, the female adult dog became ill later that 
month. She was booked in to see the vet but the defend-
ant did not bring her in for treatment. The matter was 
referred to the Auckland SPCA.

An SPCA inspector visited the defendant’s property 
where the defendant admitted he was the owner of the 
adult Dalmatian and the remaining five puppies. He 
confirmed the puppies had not been eating or drinking 
and had not been active, and admitted he had not fol-
lowed veterinary advice. The defendant indicated to the 
inspector that all five puppies in his care died overnight 
on 19 January and that he had buried them. Only one of 
the puppies received treatment and that stopped when 
the diagnosis of CP virus was made.

The defendant was recorded saying that he did not 
want to pay for the euthanasia because he was going 
to take the puppies to the SPCA, but he was too busy 
and he thought the SPCA was closed.

Sentencing
On behalf of the Auckland SPCA, Mr Bonnar noted at 
sentencing that the aggravating features of the offending 
included the extent of the harm to the adult female 
dog and her puppies which was entirely avoidable. Mr 
Bonnar further noted that the puppies, due to their age, 
were particularly vulnerable.

In sentencing Mr Bai, Judge C J Field observed at [10]:

“[The facts]…paint a picture 
of a man who was turning a 
blind eye to what must have 
been completely obvious to you 
looking at the dogs themselves 
and as a result of the advice you 
had received from the vet. It, I 
am sure, must have been clear 
to you that these puppies were 
suffering. They were in a life 
threatening situation and that 
they needed to be effectively 
treated or euthanised. This did 
not happen.”

In mitigation the Judge further 
noted at [12]:

“Now, your attitude may be 
partly explained by the fact 
that you had an accident 
earlier this year and may well 
have suffered a head or brain 
injury which has lead you to 
act in a way which may not 
have been typical of you. So 
I am prepared to give you the 
benefit of such doubt as I have, 
concerning that, and of course 
you have shown your willing-
ness not to own animals in the 
future, to pay reparation and to 
comply with the other orders 
of the Court and I think that is 
evidence of significant remorse 
on your part.”

As noted above, this is the first tariff 
judgment for this particular type of 
offending. The Judge did, however, 
find particular assistance from the 
decision in Hiha v Wairarapa SPCA 
[2014] NZHC 390. In that High Court 
case the defendant pleaded guilty 
to one charge of failing to ensure 
an ill animal received treatment so 
as to alleviate the animal’s distress, 

pursuant to s 12(b) of the Act, for 
which the maximum penalty is 12 
months’ imprisonment, or a $50,000 
fine.

Underfed and suffering
Ms Hiha was the owner of a dog that 
was underfed and suffering from a 
significant complaint in its rectal 
and vaginal areas. She had noticed 
that the dog was suffering five days 
earlier, but failed to take any steps 
to treat the dog. As a result of her 
failure to obtain treatment and 
provide adequate food, the dog was 
humanely euthanised by the SPCA. 
Ms Hiha was a first-time offender, 
and was convicted of one charge in 
relation to a single animal. Ms Hiha 
was sentenced to:
1 A starting point of 150 hours’ 

community work, reduced to 
100 hours taking into account 
the early guilty plea,

2 Reparation of $66, together with 
$500 legal costs pursuant to s 173 
of the Act, and

3 Prohibition from owning a com-
panion animal for 10 years under 
s 169.

His Honour noted at [11] of Hiha 
that a starting point of no more 
than 150 hours’ community work 
was appropriate:

“In relation to a starting point, 
it is important to recognise 
that this was a single offence 
of relatively short duration in 
relation to a single occasion and 
concerning one animal. It was 
not an example of prolonged 
lack of care but rather involved 
a poor decision not to obtain 
treatment for a dog with a 
condition causing distress and 
needing management.”

Mr Bonnar noted that the offend-
ing in the present case was far 
more serious than the Hiha case 
(and other authorities which were 
referred to). Judge C J Field agreed, 
noting at [15] that the Dalmatian 
case has:

“[M]ore concerning features 
than [Hiha] given the factors I 
have already outlined and the 
number of dogs. I do not over-
look and I should also refer to 
the victim impact statements 
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that have been filed and which 
I have carefully read. I get the 
sense of heartbreak in respect 
of both of these people who 
unwittingly purchased these 
dogs from you and I note their 
view you should never be per-
mitted to have another animal 
in your care and it is a view 
which I have to say I share.”

The Judge referred to the need for 
deterrence and denunciation of 
this kind of treatment to animals 
and accepted the Auckland SPCA’s 
submission that the appropriate 
starting point for sentencing is one 
of 200 hours’ community work.

The defendant received a reduc-
tion of 20 hours’ for being a first-
time offender and for his willingness 
to make amends. A further 20 hours’ 
was deducted for the defendant’s 
guilty plea (albeit it was entered on 
the first day of the trial).

Mr Bai was sentenced to 160 
hours’ community work, disqual-
ified from owning animals for 10 
years’, ordered to forfeit any existing 
animals in his care and ordered to 
pay a total of more than $6,000 in 
reparations to the Auckland SPCA 
and the people who bought puppies 
from him.

SPCA reaction
Andrea Midgen, Chief Executive of 
the Auckland SPCA, said of the Bai 
prosecution:

“The inspector found Chalky 
and her puppies in a starved, 
dehydrated and critically ill 
state in desperate need of vet 
care. The puppies and their 
mother were suffering terribly 
and there is no doubt the owner 
understood the severity of their 
condition.

“This is a heart-breaking and 
completely unacceptable exam-
ple of cruelty to animals. It is 
inconceivable how someone 
could sit by and watch a new 
mother and her seven puppies 
suffer so horribly.

“It again highlights the rea-
sons people should adopt from 
animal shelters or reputable 
breeders so they can be sure 
the animals have been treated 

well and received appropriate 
vaccinations and vet care. We 
are sincerely grateful for our 
pro-bono lawyers in helping 
seek justice for these innocent 
animals.”

The Bai case presents as a good 
example of an animal welfare pros-
ecution moving through the legal 
system over three years. Of note, 
New Zealand is not the only country 
where there have been prosecutions 
of cases in which a store or breeder 
has sold ill and dying animals to 
consumers.

In the United States, for exam-
ple, there have been several cases 
in which stores or breeders have 
been prosecuted for such an offence 
(and for which the American Bar 
Association Animal Law Committee 
have been involved with). In many 
of these types of cases, typically 

dogs are crammed into small and filthy cages, denied 
veterinary care, exposed to extremes of heat and cold, 
and given no exercise or human affection. There have 
even been some proposed specific laws to stop pet 
stores and breeders from selling ill, dying, or puppy mill 
dogs, such as in Missouri’s “Prop B,” which would crack 
down on puppy mills by creating humane standards 
and additional police powers to intervene in such cases.

Furthermore, many American states have some 
version of a puppy “Lemon Law” that requires sellers 
to provide certain guarantees for the puppies they sell. 
Such a law usually sets forth certain remedial action 
that the seller must take in particular cases.

The Humane Society of the United States, like the 
Auckland SPCA, urges people to purchase dogs from 
reputable breeders or reputable shelters.

Anita Killeen  anita.killeen@xtra.co.nz is a barrister 
at Quay Chambers in Auckland. She is a Director of 
the Auckland SPCA and established and chairs the 
Pro Bono Panel of Prosecutors for the SPCA Auckland. 
She is also an international associate member of the 
American Bar Association Animal Law Committee.

▴ Ruby died within 36 hours of being with her new owners
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In early April, Paul Foster-Bell’s pri-
vate member’s bill, further amending the 
Arbitration Act 1996, was drawn from the 
ballot. On the first reading, the bill received 
near universal support, with only New 
Zealand First demurring.

The bill introduces four amendments 
to the Act; the validation of arbitration 
clauses in trust deeds; reversing the cur-
rent position on confidentiality of related 
court proceedings to one of a rebuttable 
presumption of privacy; and clarifying 
the position in relation to jurisdictional 
challenges following the Supreme Court 
decision of Carr v Gallaway Cook Allan 
[2014] NZSC 75 and the Singapore Court 
of Appeal decision of PT First Media TBK 
(Lippo) v Astro [2013] SGCA 57.

While Mr Foster-Bell’s bill being drawn 
from the ballot was fortuitous, and these 
amendments largely technical, the bill 
provides an important opportunity to 
affirm Government support for arbitration 
in New Zealand.

The bill amends the Act to validate arbi-
tration clauses in trust deeds. In doing so 
it recognises the legitimate reasons why 
settlors include them. They could want 
privacy for what are often sensitive family 
disputes. The efficiency of arbitration, and 
ability to select trust specialists as arbi-
trators, may also appeal. There is also the 
pragmatic realisation that there are deeds 
that have these clauses and it is better if 
uncertainty is removed.

What it does not do is undermine the 
rights of unborn/minor beneficiaries. The 
bill provides for arbitrators to appoint 
counsel to represent their interests in 
proceedings and only if appointed will the 
arbitral award be binding on them.

Confidentiality is a sensitive issue, 
with many assuming that something 
underhand is going on. Similarly, there 

The Arbitration 
Amendment Bill 2017
BY JOHN WALTON AND 

JEREMY JOHNSON

can be a prurient interest in the affairs 
of the rich. In legal circles, many bemoan 
the fact that some of the more interesting 
commercial disputes, rife with interesting 
legal issues, are shielded by the privacy of 
arbitration, reinforced by sections 14A-14I, 
introduced in the 2007 amendments. That 
situation is hardly new; arbitration has 
been a procedure adopted by agreement, 
conducted in private and supported by the 
courts through enforcement for centuries.

The difficulty with the privacy of arbi-
tral proceedings is that it is perceived that 
the public has an interest in the private 
affairs of others. Taking the example of 
trust disputes, canvassed above, these 
disputes arise at a time of emotional vul-
nerability when the parties are frequently 
grieving over the loss of a loved one or in 
a situation where family members have 
fallen out, often bitterly, over the wishes 
of a lost relative or friend. To enable those 
disputes to be dealt with in private is 
understandable; to have legal issues aris-
ing from that private process dealt with 
in public is less so.

The amendments proposed in the bill 
tread a fine line between the conflicting 
interests of the parties’ expectation of 
privacy and the public interest in seeing 
the legal reasoning applied by judges. By 
establishing a rebuttable presumption of 
confidentiality, the proposed amendments 
give the judge the discretion to publish the 
judgment, with private details, including 
the names of the parties, redacted. This 
amendment also brings the New Zealand 
Act into line with similar provisions in 
Singapore and Hong Kong; similar juris-
dictions offering arbitral services in the 
region.

The final amendments deal with chal-
lenges to jurisdiction. The first responds 
to Carr, the second to Lippo.

In Carr, putting aside the lengthy 

discussions of severability and the core 
importance to the parties of appeals on 
questions of fact, the parties enthusiasti-
cally participated in a lengthy and complex 
arbitration before one of New Zealand’s 
leading retired judges. The issue of the 
validity of the agreement to arbitrate did 
not bother the parties until it came time 
for the lawyers to consider the available 
grounds for resisting enforcement of the 
award.

Similarly, in Lippo, Chief Justice Menon 
was persuaded that challenging jurisdic-
tion on enforcement was something differ-
ent to challenging jurisdiction during the 
arbitral proceedings, as the Act requires.

Neither case has been without its crit-
ics; in each, there was no criticism of the 
arbitration itself. The jurisdiction was only 
challenged after the arbitral proceedings 
were completed, and each party had put 
their cases, as they had agreed to do. In 
the case of Lippo, we now have the curious 
situation where enforcement was refused 
in Singapore, but allowed in Hong Kong.

The proposed amendments, in relation to 
both Carr and Lippo remove any doubt that, 
in New Zealand, if parties agree to engage 
in arbitration, then that agreement will 
be enforced, regardless of any technical 
irregularities, and if there are any concerns 
over jurisdiction, they must be raised 
before the arbitrator at a time they can 
be dealt with. Allowing either argument to 
be raised as a ground to resist enforcement 
of adverse arbitral award does no favours 
to arbitration in New Zealand; and puts us 
out of step with other Model Law countries.

John Walton is barrister practising from 
Auckland’s Bankside Chambers. He is 
an arbitrator and current president of 
AMINZ. Jeremy Johnson is an arbitration 
and trust law practitioner and is a partner 
at Wynn Williams’ Christchurch office.
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A fundamental shake-up of New Zealand’s envi-
ronmental management law is coming, regardless of 
who wins this year’s general election.

At least that’s the view of the Environmental Defence 
Society (EDS), and it aims to help shape the new regime 
by carrying out its own major review of the current 
system with Law Foundation help.

The review, New Zealand’s Resource Management Law: 
the Next Generation, is made possible by $356,000 of 
Law Foundation funding. The 18-month project will 
study New Zealand experience and international best 
practice in environmental management law and make 
evidence-based recommendations.

EDS Chief Executive Gary Taylor says the Resource 
Management Act 1991 was world-leading when it took 
effect 25 years ago, but New Zealand is now a very 
different place – changing demographics and growth 
pressures mean that a fundamental rethink is needed.

He predicts that, now that the latest RMA amendments 
have been enacted, the post-election government will 
take a back-to-basics look at the current regime. There 
is likely to be a major reform initiative in 2018, possibly 
involving a Royal Commission or similar.

“We think the government will review the system, 
whatever kind of government we have next year. We 
want to have some properly researched and evidenced 
ideas to input into that process,” he says.

Issues
Among the issues up for debate will be the complexity 
of current arrangements, the role of local authorities 
and better collaboration with citizens on environmental 
decisions.

“One of the outcomes we seek is more simplicity and 
efficiency in the process. There needs to be less drag, less 
time consumed. But at the same time, the community 
has expectations around environmental bottom lines 
that are easily lost sight of.

“We expect our project will produce a small range of 
scenarios, different ways of approaching reform. There 
would then need to be a more detailed working-up of 

Preparing for 
likely resource 
law overhaul
BY LYNDA 

HAGEN

preferred options,” Mr Taylor says.
EDS has a strong track record of 

research and analysis promoting good 
environmental governance. The Law 
Foundation has backed a series of 
focused EDS think-pieces in recent 
years, including Vanishing Nature, a 
2015 book highlighting the plight of 
New Zealand’s threatened species.

The well-publicised EDS reports 
have attracted favourable attention 
from policy-makers. Mr Taylor says 
that recommendations for better 
compliance and enforcement in 
the latest EDS publication, Last 
Line of Defence, are being adopted 
by government agencies.

“Various agencies that were 
criticised in that report are picking 
up on the recommendations and 
starting implementing them. DoC 
is a case in point – it is picking them 
all up. Our findings shattered some 
pre-conceptions, for example, that 
the regional councils aren’t very 
good at monitoring compliance and 
enforcement. We found that they are 
generally doing well in this area, but 

that central government is falling 
short.”

Mr Taylor says the progression 
of EDS reports have built the foun-
dation for a rethink of the whole 
system. The RMA review project, 
launched on 1 July, is by far the larg-
est backed by the Law Foundation.

“It’s great to have the support of 
an organisation that takes a very 
progressive view of the world,” 
Gary Taylor says. “Often, funding 
will proscribe the kind of outcome 
that might be sought, but the Law 
Foundation is completely open-
minded: once it has identified a 
topic of interest and relevance, it’s 
keen to encourage creative, prop-
erly researched and innovative 
thinking.”

Lynda Hagen   lynda@law 
foundation.org.nz is Executive 
Director of the New Zealand Law 
Foundation. Further information 
about research funded by the 
Foundation can be found at 
 www.lawfoundation.org.nz
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One of the Human Rights Commission’s important, 
but lesser-known, roles is to intervene in legal pro-
ceedings in order to assist performance of its primary 
statutory functions. Two recent cases demonstrate how 
the Commission has intervened successfully in cases 
of significant public interest in order to promote the 
recognition, application and protection of important 
human rights principles.

Cartoon publication
Wall v Fairfax New Zealand Ltd [2017] NZHRRT 17 involved 
a claim filed in the Human Rights Review Tribunal by the 
MP, Louisa Wall, alleging that two cartoons published by 
Fairfax Media promoted racial disharmony and breached 
section 61 of the Human Rights Act 1993.

Both cartoons depicted groups discussing the bene-
fits of free school breakfasts, which had recently been 
introduced in low decile schools. The individuals in 
each group were drawn in an unflattering manner and 
included members who were clearly intended to be of 
Māori or Pasifika ethnicity. The cartoons were slightly 
different but the members in both groups were portrayed 
as welcoming the free food initiative because it would 
provide them with more money to spend on alcohol, 
cigarettes and gambling.

Ms Wall claimed that both cartoons met the legal 
test set out in section 61 in that they were threatening, 
abusive or insulting and likely to excite hostility against, 
or bring into contempt, any group of persons on the 
basis of their colour, ethnicity, race or national origins.

In a decision delivered nearly three years after the 
hearing took place, the Tribunal concluded that although 
both cartoons were clearly insulting, they did not breach 
section 61 and their publication was not unlawful. The 
Tribunal noted that the right to freedom of expression 
is one of the most essential elements in a democratic 
society, but it accepted that expression that advocates 
racial disharmony or hatred against a group of persons 

The Human Rights 
Commission as 
intervener in legal 
proceedings
BY JANET ANDERSON-BIDOIS

Heath J determined that the 
2010 legislation, which extended 
the existing voting prohibition to 
prisoners sentenced to terms of less 
than three years’ imprisonment, 
was inconsistent with the right 
to vote affirmed and protected in 
section 12(a) of the New Zealand 
Bill of Rights Act 1990. He issued 
a declaration of inconsistency to 
his effect.

The Crown appealed the decision, 
arguing that there was no jurisdic-
tion to make such a declaration. 
Intervening at the appeal stage, 
the Commission, via counsel 
Andrew Butler, strongly advocated 
in support of the High Court’s 
jurisdiction to issue a declaration 
and argued that the importance 
of such a remedy in constitutional 
and human rights litigation could 
not be overstated. The Commission 
was also of the view that the High 
Court was correct to exercise the 
jurisdiction in the circumstances 
of the particular case.

In dismissing the Crown’s appeal 
the Court unequivocally confirmed 
the jurisdiction of the higher courts 
of New Zealand to make a decla-
ration of inconsistency between 
legislation passed by Parliament and 
the provisions of the New Zealand 
Bill of Rights Act 1990.

Other interventions
These two important decisions 
follow successful interventions by 
the Commission in cases as diverse 
as the Terranova pay equity case 
(Terranova Homes & Care Ltd v Service 
and Food Workers Union [2014] NZSC 
196, [2015] 2 NZLR 437, 10 HRNZ 332), 
the Atkinson and Spencer related 
claims brought by individuals who 
provided unpaid care to disabled 
family members (Ministry of Health 
v Atkinson [2012] NZCA 184, [2012] 
3 NZLR 456, 9 HRNZ 572; Spencer v 
Ministry of Health [2016] NZHC 1650, 
[2016] 3 NZLR 513) and the successful 
claim by Adoption Action Inc in rela-
tion to discriminatory provisions 
of the Adoption Act 1955 (Adoption 
Action Inc v Attorney-General [2016] 
HRRT 9).

The Commission also participated 
in the High Court application made 

on the basis of their immutable 
characteristics is harmful to the 
achievement of the values of a 
democratic society which respects 
human dignity, equality and fun-
damental freedoms, including the 
right to be free from discrimination.

However, the Tribunal was of the 
view that an “overbroad” interpre-
tation of section 61 would unrea-
sonably limit freedom of expression 
and it concluded that the cartoons 
did not breach the relevant legal 
threshold. This conclusion accorded 
with the approach taken by the 
Commission in relation to Ms Wall’s 
original complaint and the position 
advanced by the Commission 
during the Tribunal proceedings. The 
Tribunal, in its decision, explicitly 
noted the substantial assistance pro-
vided by the Commission and the 
helpful and objective submissions 
that were advanced.

Prisoners’ right to vote
In Attorney-General v Taylor [2017] 
NZCA 215 the Court of Appeal dis-
missed an appeal by the Attorney-
General against a declaration of 
inconsistency issued in the High 
Court. Heath J made the original 
declaration in proceedings brought 
by prison inmate and lay litigant 
Arthur Taylor and four prisoners 
who lost the right to vote following 
the introduction of the Electoral 
(Disqualification of Prisoners) Act 
2010.
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by Lecretia Seales who unsuc-
cessfully sought a declaration 
that would have permitted her to 
receive assistance from a medical 
practitioner to end her life. In that 
instance, the Commission adopted 
a neutral position on the question 
of physician-assisted dying and 
concentrated on the application of 
core human rights principles such 
as the rights to life, dignity and per-
sonal autonomy and the technical 
application of sections 4, 5 and 6 of 
the New Zealand Bill of Rights Act 
in the human rights context.

Basis for Commission role
The statutory basis for the 
Commission’s role as an intervener 
is found in section 5 of the Human 
Rights Act. The primary functions 
of the Commission include:
• Advocating and promoting 

respect for an understanding of, 
and appreciation of human rights 
in New Zealand society,

• Encouraging the maintenance 
and development of harmonious 
relationships between individuals 
and diverse groups,

• Promoting racial equality and 
cultural diversity,

• Promoting equal employment 
opportunities (including pay 
equity),

• Promoting and protecting the full 
and equal enjoyment of human 
rights by people with disabilities.

One of the additional functions of 
the Commission is to apply to any 
court or tribunal to be appointed as 
an intervener or counsel assisting or 
to take part in proceedings in any 
other way if, in the Commission’s 
opinion, taking part would facil-
itate the performance of the 
Commission’s human rights pro-
tection, promotion and education 
functions. The Commission also has 
the ability to intervene, as of right, 
in Human Rights Review Tribunal 
Cases, whether these are initiated 
by the independent Director of 
Human Rights Proceedings or by 
the applicant directly.

Role of intervener
The University of Auckland Centre 
for Human Rights Law, Policy and 

Practice has recently received a 
Law Foundation Grant to complete 
a project aimed at promoting greater 
understanding of the role of the 
intervener and how interveners can 
better support public interest issues 
before the Courts. The Centre will 
consider the role of the intervener 
in New Zealand and other jurisdic-
tions and will develop guidelines 
and recommendations for the legal 
profession and NGO sector to better 
support strategic legal interventions 
to promote the public interest. The 
Commission will be following the 
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project with interest.
The Human Rights Commission has developed a solid 

record as an intervener and has carried out this function 
through utilising the skill of its small in-house legal 
team and specialist external counsel when required. The 
Commission is always looking for potential opportunities 
that will assist it to advance human rights jurisprudence 
and fulfill its statutory mandate to promote and pro-
tect human rights. Any practitioners who are aware of 
existing or pending cases that could be appropriate for 
the Commission to consider are encouraged to contact 
the Commission’s Chief Legal Adviser to discuss further.

Janet Anderson-Bidois  janetab@hrc.co.nz is Chief 
Legal Adviser to the Human Rights Commission.

▴  Matthew McMenamin and Dr Andrew Butler (foreground at right) in 
the Supreme Court representing the Human Rights Comission as 
intervener in Brown and Sycamore v New Zealand Basing Limited.
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Section 9 of the Law Reform Act 1936 protects the 
rights of third parties who have a damages claim against 
an insured but insolvent defendant. It empowers the 
court to charge the insurance moneys payable by the 
insurer in favour of the injured third party, effectively 
assigning the right to those funds to the third party and 
giving them priority over other creditors.

The unclear drafting of the section and the inevitable 
clash of policy considerations have prompted a substan-
tial amount of litigation over the section, including in 
the Supreme Court. In Ludgater Holdings Ltd v Gerling 
Australia Insurance Co Pty Ltd [2010] NZSC 49, [2010] 3 
NZLR 713, the Court held that s 9 did not have extrater-
ritorial application, and was available (only) where the 
debt representing the insurer’s liability to the insured 
was situated in New Zealand.

In BFSL 2007 Ltd v Steigrad [2013] NZSC 156, [2014] 1 
NZLR 304, a bare majority held that the statutory charge 
secured all available insurance proceeds up to the full 
amount of the third party’s claim; if the insurer paid 
directors’ defence costs under a liability policy and the 
third party’s claim exceeded the limit of indemnity, then 
the insurer bore those defence costs over and above 
the limit of cover.

The latter decision, in particular, provoked controversy, 
and both of these issues have also arisen in Australia. 
In Chubb Insurance Co of Australia Ltd v Moore [2013] 
NSWCA 212, (2013) 302 ALR 101, the New South Wales 
Court of Appeal reached a different conclusion on each. 

Third party claims 
against insurers
New South Wales reforms its law

BY JACK WASS

Attorney-General to refer the section to the New South 
Wales Law Reform Commission in February 2016. The 
Commission produced its report on Third Party Claims 
on Insurance Money (Report 143) in November 2016. 
With alacrity not familiar to the implementation of 
Law Commission proposals in New Zealand, the Civil 
Liability (Third Party Claims Against Insurers) Bill 2017 
was introduced to the Legislative Council on 2 May 
2017 to implement the recommendations of the Report. 
Having been passed by the Legislative Assembly on 24 
May 2017, the Act received Royal Assent on 1 June 2017.

It is beyond the scope of this article to review all of 
the changes introduced by the NSW legislation. The key 
innovation is to abolish what the Law Reform Commission 
described at [0.6] as the ‘contrivance’ of a charge, in favour 
of permitting the third party to make a direct claim against 
the insurer for the amount of money that the insurer 
would have paid to the defendant under the policy.

Of particular interest for New Zealand, the Law Reform 
Commission recommended that the Chubb approach be 
adopted in relation to both territorial application and 
defence costs. On the first issue, s 3 defines ‘court’ to 
mean ‘a court or tribunal of New South Wales’. This ellip-
tical drafting technique might cause confusion in New 
Zealand, where there is authority for the proposition 
that a definition of ‘court’ which refers exclusively to 
New Zealand courts, may nevertheless include overseas 
courts (Rimini Ltd v Manning Management and Marketing 
Pty Ltd [2003] 3 NZLR 22 (HC) at [45]). Nevertheless, 
the Law Reform Commission made it clear at [4.59] 

On the first, the Court did not apply 
orthodox private international law 
reasoning to determine the territorial 
scope of the equivalent section of 
the New South Wales Act, instead 
holding that the section was available 
in any proceedings in a New South 
Wales court but was never available 
in proceedings in another court.

On the second question, the Court 
found that the charge did not extend 
to protect money payable under a 
policy for defence costs that are 
paid before any judgment is given 
in favour of the third party.

Dissatisfaction with the state 
of the law prompted the state’s 
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that it intended by this definition 
to implement the Chubb approach.

It is difficult to justify the Chubb 
approach as a matter of principle; 
modern private international law 
proceeds from the starting point 
that any court properly seized of 
jurisdiction should be able to apply 
the law (statutory or otherwise) 
applicable to a cause of action; the 
New South Wales approach allows 
choice of jurisdiction to drive choice 
of law. That has the potential to pro-
mote forum-shopping and produce 
perverse outcomes.

At the same time, the more princi-
pled approach in Ludgater has given 
rise to real difficulties in application 
(see Wass ‘The Situs of Insurance 
Debts’ (2014) 20 NZBLQ 221, criti-
cising Bridgecorp Ltd (in rec and in 

consequence is that an insurer may pay amounts due 
under the insurance contract other than to the third 
party, such as defence costs, even if those reduce the 
amount available under the limit of cover to meet the 
third party’s claim.

Reform of this topic inevitably requires some policy 
judgements to be made, but much of the value of the 
New South Wales reform is in the technical drafting 
exercise of turning a complex, opaque and aged piece 
of legislation into a modern legislative tool. Whatever 
view one takes of the specific policy decisions made in 
the New South Wales legislation, the speed with which 
the Government seized the problem and implemented 
the Law Reform Commission’s recommendations may 
have a lesson to teach.

Jack Wass  jack.wass@stoutstreet.co.nz is a Wel-
lington barrister practising from Stout Street Cham-
bers. He focuses on civil litigation with an emphasis 
on commercial disputes, arbitration and private and 
public international law.

liq) v Certain Lloyd’s Underwriters 
[2014] NZCA 571, [2015] 2 NZLR 285). 
Whatever solution were adopted by 
New Zealand legislative reform, it 
would have to balance the principle 
of Ludgater with the pragmatism of 
Chubb.

On the question of defence costs, 
the Law Reform Commission noted 
that some areas of uncertainty in 
relation to directors’ and officers’ 
insurance had been resolved by 
insurers amending their policies 
(for example, by offering separate 
policy limits for defence costs), a 
trend which has also been seen in 
New Zealand. Nevertheless, the bill 
implements a policy that the insurer 
should not be liable for any greater 
sum than the limit of indemnity 
under the insurance policy. The 

 Photo by ‘Highway Patrol Images’ CC-By https://flic.kr/p/9DrEC4
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The amount of tax paid by multinationals in New 
Zealand continues to be a sore point between taxpayers 
and Inland Revenue.

Since the sharp fall in profits, and corresponding 
reduction in tax revenue, paid by companies following 
the GFC, coupled with an increasing realisation that 
archaic international tax rules are inadequate to cope 
with modern commerce, governments around the world 
have actively taken steps to coordinate and cooperate in 
order to ensure taxpayers “pay their fair share of tax” in 
each jurisdiction. The Base Erosion Profit Shifting (BEPS) 
initiative led by the OECD countries has promoted 15 
action points for countries to implement to counter 
measures by taxpayers to divert profits away from the 
countries in which they are earned into low-tax or no-tax 
jurisdictions.

New Zealand Inland Revenue has been an active and 
eager participant in developing those action points and 

New Zealand versus the world
The battle for international tax 
revenues reaches our shores
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BY KIRSTY KEATING is now in the process of domestic 
implementation. The IRD has 
recently published three separate 
policy papers regarding measures 
to counter BEPS. These cover: imple-
mentation of the new multi-lateral 
convention implementing the 
BEPS action points; strengthening 
our rules that limit the quantum 
of interest that can be deducted by 
non-residents; and expanded trans-
fer pricing and anti-avoidance rules.

Inland Revenue has sought 
feedback from taxpayers and their 
advisers on the scope and appli-
cation of the proposed rules. It is 
presently considering submissions 
received and will next publish draft 
legislation for further consultation.

Transfer pricing
While many of the proposals are 

wide-ranging and heavy-handed, 
the most contentious and complex 
of the proposals relates to transfer 
pricing. In particular, the proposals 
will make significant changes to the 
long-standing law dealing with 
cross-border transactions entered 
into by related parties.

The current transfer pricing 
rules are found in Part GC Income 
Tax Act 2007. Those rules, and the 
OECD transfer pricing guidelines, 
were designed to ensure related 
parties deal with each other on 
an arm’s length basis. It requires 
multinationals to equalise the terms 
and prices on which they purchase 
or sell goods and services, or lend 
funds, to their New Zealand cor-
porate group members with what 
non-related parties would transact.

Our domestic law, with very 
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charge or on a simple cost-recovery 
basis. Up until now, to accurately 
price those transactions has not 
been worthwhile as the amounts are 
not material to the group. However, 
that pricing may not reflect the true 
arm’s length price of the benefit 
enjoyed by New Zealand.

Greater costs 
passed into NZ?
When more comprehensive and 
aggressive transfer pricing rules 
come into effect around the world, 
all groups will be required to accu-
rately establish the proper price 
for such group-services provided, 
including into New Zealand. The 
likely result is greater costs being 
passed into New Zealand which will 
only reduce the profit and therefore 
tax payable by multinationals in this 
country.

It is unclear the degree to which 
this, combined with where New 
Zealand generally sits in the value 
chain of multinationals, has been 
factored into the anticipated 
additional revenue that the policy 
makers have said they are expect-
ing as a result of the proposed 
law changes. The Minister, Judith 
Collins, claimed recently that up to 
$300 million of additional revenue 
may be gathered when all proposals 
are fully implemented.

The experience of most tax practi-
tioners advising taxpayers targeted 
by these proposals is that, while the 
compliance costs of demonstrating 
they have paid the correct amount 
of tax will significantly increase, the 
amount of additional revenue col-
lected for New Zealand may be less 
clear. Nevertheless, it may well be 
that New Zealand policy-makers feel 
compelled to have enough legisla-
tive tools at their disposal to protect 
the tax base from erosion, not just 
by taxpayers, but potentially by 
other revenue authorities driven to 
retrieve profits perceived as leaking 
from their own jurisdictions.

Kirsty Keating  kirsty.keating@
nz.ey.com is a partner and New 
Zealand Law Leader with EY Law 
Ltd. She is a member of the NZLS 
Tax Law committee.

to weaknesses in the current transfer pricing provisions 
and not because most multinational taxpayers actually 
complied with their obligations to adopt arm’s length 
pricing. This, coupled with growing political pressure 
around the world to update international tax rules to 
cater for the digital economy, is what has given rise to 
this fundamental change in approach in New Zealand.

The focus in transfer pricing cases has always been 
whether the transaction takes place at arm’s length – 
not necessarily where the profit from that transaction 
arises. Although this is invariably a factor to consider in 
transfer pricing audits, from Inland Revenue’s perspec-
tive, their toolbox is limited to proving that there was a 
more reliable arm’s length measure than the ones used 
by the taxpayer to price its arrangements.

Where the value was created
Generally the profit from a transaction should arise 
where the value was created (ie, where the goods are 
produced, where the services are performed, where the 
relevant intellectual property is located, or where the 
funds are sourced). Just looking at the sales made to 
New Zealand consumers is not helpful because it all 
depends on who is making the sale and who has added 
the value such that the sale itself can be fairly attributed 
to recompense that value adding party for their efforts.

Unfortunately for New Zealand, beyond the agricul-
tural sector, we produce few raw materials, have a small 
manufacturing base, rely heavily on services provided 
from overseas, hold little intellectual property and are a 
net importer of capital. Accordingly, New Zealand adds 
little value to most transactions – in many instances 
we are merely a comparatively small customer base for 
the wares provided by overseas suppliers. And that is 
just as true for the New Zealand arm of a multinational 
group as for those transacting with unrelated parties.

This problem has been recognised by some within 
the tax department. The officer within Inland Revenue 
responsible for administering New Zealand’s interna-
tional tax obligations, the Competent Authority, John 
Nash, has previously admitted that:

“In terms of the way we tax, you tax the value-add. 
I wish it wasn’t like this. But you can only tax what 
gets added in New Zealand and we’re right at the end 
of the value chain. Unfortunately, that’s the state of the 
industry in New Zealand; it’s not necessarily a reflection 
of profit-shifting”.

Mr Nash referred to the pharmaceutical sector as an 
example of a corporate sector that, while profitable 
internationally, only used the local industry as a “dis-
tribution agent”.

Those comments reflect the reality of New Zealand’s 
trading position – but seem lost on policy-makers within 
Inland Revenue, who continue to view the low profits 
returned by the New Zealand arms of multinationals 
as suspicion of BEPS.

Due to New Zealand’s small size and relative unimpor-
tance within most multinational groups, it is common 
place for services and often intellectual property to 
simply be provided to New Zealand entities free of 

limited exceptions, does not cur-
rently restrict what transactions 
could be entered into or upon what 
terms, provided the price reflects 
what an unrelated party would 
have paid for the same arrangement. 
Under the current rules, so long as 
the taxpayer is able to support their 
pricing structure and co-operates 
with Inland Revenue, the onus 
of proof lies on Inland Revenue 
to demonstrate the taxpayer was 
not transacting at a fair price by 
identifying a more accurate arm’s 
length price.

This reverse onus of proof for 
transfer pricing is unusual in tax 
matters, with the onus of proof in 
almost all other respects falling on 
the taxpayer.

Given that sophisticated multina-
tionals generally have better infor-
mation and know their business 
much better than the IRD, this onus 
has proved extremely difficult for it 
to discharge in practice. Accordingly, 
while transfer pricing has been 
a regular area of audit by Inland 
Revenue for many decades, not a 
single case has ever been brought 
against a taxpayer in a New Zealand 
Court.

Nevertheless, the widespread per-
ception within Inland Revenue has 
been that this failing is largely due 
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The recent High Court decision in Bowden v Bowden 
[2016] NZHC 1201, [2017] NZFLR 56 has brought attention 
to “extraordinary circumstances” in relationship property 
division. In this case, the High Court upheld the Family 
Court decision to divide a couple’s relationship property 
on an 80:20 basis in favour of the deceased husband’s 
estate. Such a drastic divergence from the equal shar-
ing regime begs the question – what are extraordinary 
circumstances and when do they apply?

Section 13 of the Property (Relationships) Act 1976 
(PRA) provides for an exception to equal sharing in 
extraordinary circumstances. It is a stringent test and 
successful applications are rare, but as Bowden v Bowden 
has proven, this section should not be overlooked. In 
determining an application under s 13, the Court’s 
considerations are threefold:
1 Are there extraordinary circumstances?
2 Do those extraordinary circumstances make equal 

sharing repugnant to justice?
3 What should the division be in light of the parties’ 

contributions?
These are strong words and these stringent tests are 
designed to limit the scope for unequal sharing. In Joseph 
v Johansen (1993) 10 FRNZ 302, Richardson J held that the 
test “is not to make an assessment against some kind of 
marriage norm, but rather to consider whether tested 
against the whole range of marriages the particular 
circumstances are to be characterised as ordinary.”

The successful cases under s 13 (and its predecessor 
s 14) can be generally categorised into five types:

1. Injection of capital
Injection of capital towards the end of a relationship, 
not acquired because of the relationship – for example, 
a significant inheritance.

2. Brevity of the relationship
The longer a relationship lasts, the more difficult it is to 
find exceptional circumstances. In J v J [2003] NZFLR 
1088, an s 13 claim failed despite injection of a $204,000 
inheritance near the end of a 22-year relationship. 
However, in Bowden v Bowden, the relationship was 
three years and two days long and the parties kept 
their finances entirely separate. This arrangement, 

Deceit, broken promises 
and unequal sharing
BY MCKENZIE COX AND 

HELEN TYREE

UPDATE
R E L AT I O N S H I P  P R O P E R T Y

combined with the fact that the 
parties were in their late 50s/early 
60s at the time the relationship 
began, compelled the Court to find 
extraordinary circumstances. This 
case can be compared to Sydney v 
Sydney [2012] NZFC 2685 where the 
relationship was a similar length, 
but a 60:40 division was made. Such 
a disparity in the divisions awarded 
highlights that each case is assessed 
contextually and in accordance with 
its own unique facts.

3.  Gross disparity of 
contributions

This factor must usually be com-
bined with others to find extraordi-
nary circumstances because the Act 
presumes that both partners con-
tribute equally to the relationship. 
For example, in Sydney v Sydney, the 
husband brought all of the assets 
into the relationship and the wife 
earned her income by working in 
the husband’s business. While a 
successful case, it exemplifies the 
reluctance of the Court to diverge 
from equal sharing in some cases.

4.  Non-contributing 
partner

In Bevan v Bevan [1977] 1 MPC 23 
(SC) and in Johansen v Joseph (1992) 
9 FRNZ 643, [1993] NZFLR 248 (High 
Court) the husband in each case 
spent his income on drink and gam-
bling and did not support his family 
in any way. This was sufficient to 
meet the threshold. In D v D (1997) 
15 FRNZ 302, [1997] NZFLR 424 the 
wife’s mental illness required her to 
be in residential care for most of the 
couple’s 24-year marriage. The Court 
found that she contributed only 
20% to the marriage partnership 

and divided the property 20:80 in 
favour of the husband.

5. Negative contributions
In H v N (2001) 21 FRNZ 369, deceit, 
broken promises and a failure to 
honour undertakings amounted 
to extraordinary circumstances, as 
did forgery of a wife’s signature on 
loan documents in WLP v CSM, FC 
Porirua FAM-2002-91-540, 29 June 
2005. Both cases resulted in an s 13 
adjustment.

In the context of section 13, 
“justice” is concerned with the 
recognition of contributions to the 
relationship, rather than “justice” in 
a broader sense. Like “extraordinary 
circumstances”, “repugnant to jus-
tice” is a stringent test. Many times 
an s 13 argument has failed because 
the Court is not satisfied that equal 
sharing would be repugnant to jus-
tice, despite the case presenting the 
technical ingredients of extraordi-
nary circumstances.

When preparing an s 13 argu-
ment, it is not enough simply to 
show a disparity of contributions. 
Consideration must then be given to 
the overall circumstances. The ques-
tion is what makes the disparity in 
contributions so out of the ordinary 
that it results in equal sharing being 
repugnant to justice. Once this 
threshold has been met, the Court 
will quantify the parties’ individual 
contributions to the relationship in 
order to reach a just division.

Helen Tyree  helen@mcwr.co.nz 
is an Associate and McKenzie 
Cox  mckenzie@mcwr.co.nz 
is a Solicitor at the specialist 
Wellington family law f irm 
McWilliam Rennie.
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The root cause of many disputes 
is a lack of communication leading 
to judgements and assumptions 
about the motives of others. Failure 
to communicate effectively is a 
fundamental barrier to effective 
negotiation. The parties involved 
in disputes need to have better 
conversations with each other. We 
will explore why and how over the 
next few issues.

Building connections with people 
is a difficult but necessary part of 
having better conversations. This 
is often referred to as ‘establishing 
rapport’, but that term may suggest 
an element of artificiality that is 
not present when there is genuine 
connection.

We have a conditioned bias 
towards talking, and a real issue 
with making ourselves sufficiently 
vulnerable to actually listen and 
learn (we think vulnerability is a 
sign of weakness). If we listen at 
all, we listen autobiographically and 
relate everything back to our own 
worldview. This limits our ability to 
move beyond ourselves in order to 

Better Conversations
Part 1: Get Connected

BY PAUL SILLS connect with others, and is therefore a barrier to effective 
communication.

Our individualistic culture encourages this condition-
ing. We do not understand or value our connection to 
others, nor what we gain from being part of a collective. 
We are encouraged to think and act from a position of 
self-interest.

Paradoxically, in spite of our egocentric lives, connec-
tion with others is what we can do better than anything 
else and what we crave. It is not easy to overcome this 
cultural conditioning, but understanding the role and 
importance of human connection can help.

We are wired for connection. It is in our biology and 
we need connection to thrive emotionally, physically, 
spiritually and intellectually. Brene Brown defines 
connection, in The Gifts of Imperfection, as:

“The energy that exists between people when they feel 
seen, heard and valued; when they can give and receive 
without judgment; and when they derive sustenance 
and strength from the relationship.”

Neuroscience supports this. As Daniel Goleman 
writes, the latest findings in biology and neuroscience 
confirm that we are hard-wired for connection and 
that our relationships shape our biology as well as our 
experiences (Social Intelligence: The New Science of Human 
Relationships).

Kelly McGonigal, in her TedX talk How to make stress 
your friend, identifies the fact that when we are stressed 
we produce the hormone oxytocin (known as the ‘cuddle 
hormone’ as it is released when you hug somebody). 
Oxytocin influences our social instincts and primes us 
to do things that strengthen close relationships. The 

hormone makes us crave physical 
contact with friends and family. It 
enhances our empathy and makes 
us more willing to help and support 
people.

One barrier to connection is the 
cultural importance we place on 
‘soldiering on’ and ‘going it alone’. 
While we can all see ourselves lend-
ing a hand occasionally, we resist 
asking for help when we need it. As 
Brene Brown concludes, we need to 
let go of the myth of self-sufficiency.

Our innate need for connection 
makes the consequences of discon-
nection far more real and dangerous. 
This includes convincing ourselves 
that we are connected when we are 
not. Technology in this instance is 
an imposter for meaningful con-
nection. Do we connect well? We 
certainly have huge resources for 
connection – just look at the growth 
of social media. Does that make us 
connected? Yes, superficially but not 
in a meaningful way that helps us 
grow, benefits society and helps us 
deal with conflict.

Allowing ourselves to be con-
nected will lift some of the barriers 
we have placed around ourselves 
that obstruct the exchange of 
information and ideas. Fewer bar-
riers will result in more effective 
communication, and better dispute 
resolution outcomes.

Paul Sills  paul.sills@paulsills.co.nz 
is an Auckland barrister specialising 
in commercial and civil litigation. He 
is also an experienced mediator. This 
is the first of three articles on how 
to have better conversations – at the 
heart of good dispute resolution.

MEDIATION
S I L L S  O N  M E D I AT I O N
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AML
AML 

looms 
nearer

Five things you 
can do now to 
prepare for the 

introduction 
of AML/CFT 
regulation

BY GARY HUGHES
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AML
Plenty has been written about loom-

ing Anti-Money Laundering and 
Countering Financing of Terrorism 
(AML/CFT) regulation for lawyers, 
some of it quite anxious.

At present, lawyers must target 1 July 2018 to 
have a fully working compliance programme in 
place. With Parliamentary select com-
mittee hearings taking place at the 
time of writing, and with many 
submitters requesting more 
time, that date may yet be 
extended, but regardless, a 
lot of work will be required.

As a profession we can’t 
say we weren’t warned. 
In 2009, lawyers and other 
Designated Non-Financial 
Business or Professions (DNFBP) 
lobbied vigorously not to be 
caught in the new Anti-Money Launder-
ing and Countering Financing of Terrorism Act. 
That approach worked, but concerns remained.

The Police Financial Intelligence unit (FIu) 
has long believed that lawyers under-report 
suspicious transactions, and may be unwittingly 
complicit in more laundering activities than they 
realise. The Panama Papers highlighted risks in 

legal services for trusts and opaque corporate 
structures. But, despite all the new awareness 
and publicity around the 2009 Act, the average 
level of reports by lawyers to the FIu actually 
dropped, from 9.7 to 7 per year. For captured 
financial entities, reporting has increased by 
over 350%.

This article aims to share a few practical 
tips for lawyers embarking on the 

journey into this heavily regu-
lated space. It does so from 

a perspective of advising 
and representing financial 
reporting entities since 
2008, when the Act was still 
being shaped. Those entities 

have worked through initial 
AML anxiety, to get to business 

as usual.
My main theme is that AML for 

lawyers is quite manageable: the sky 
will not fall in July 2018, and we can learn a 
lot from how existing reporting entities have 
dealt with it to date. But preparing for it will 
take more time and documentation than you 
imagine, so start thinking about your system 
soon, and perhaps consider the following five 
elements in your approach.

L AW TA L K  9 0 8  ·  J u LY 2 0 1 7

3 7

C O V E R  S T O RY ·  A M L L O O M S  N E A R E R



➀ Determine what 
you do that is in 
or out of scope
Coverage/capture turns upon s 5 in the Act, and a 
list of discrete activities that lawyers and firms may 
engage in. A firm that carries on one or more of those 
activities and does so “in the ordinary course of busi-
ness” will become a reporting entity subject to the 
obligations of the Act.

Close analysis of s 5 is required, and sometimes the 
answer will not be obvious. For instance, litigation 
is generally not one of the covered services. But if 
holding client funds in trust account as security for 
costs, or if upon settling a case there are unusual/
extended payment arrangements, it is likely that 
“managing client funds” in s 5 is engaged.

The AML Supervisors issued joint guidance in 2011 
on how they apply the phrase “ordinary course of 
business”. That described a number of contextual 
factors which, considered together, may indicate an 
activity is in the ordinary course of business, if it is:
• Normal or otherwise unremarkable for the particular 

firm (e.g. indicated by its internal processes and 
marketing materials),

• Frequent or regular, involving significant amounts 
of money, or significant allocation of the firm’s 
resources,

• A source of revenue for the firm,
• A service that is offered/promoted to clients or 

third parties.

There is a broad choice in addressing compliance: 
develop the expertise and have lawyers or staff 
internally spend the time to implement changes, or 
outsource as much as possible to specialists with 
experience. One entails more billable time cost to 
the firm, the other more short-term financial cost.

Since each reporting entity must have an employee 
as Compliance Officer, who must report to senior 

➁ Decide who will 
own the AML 
function and learn 
the language

With AML coverage only applying to specified legal 
services, a full service firm will have to decide whether 
to carefully filter and select only those clients where it 
applies. It may end up more straightforward to apply 
it to all clients. For phase 1 reporting entities in July 
2013, many banks and financial institutions offering 
a range of products found it administratively easier 
and less costly to simply on-board all new customers 
under an AML compliant system. Nobody welcomes 
voluntarily extending the scope of regulation, but one 
legal instruction can morph into another (captured) 
piece of work, and it can be complex for staff to 
determine at the outset which process might end 
up applying.
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unlike some jurisdictions, New Zealand requires a writ-
ten risk assessment to be prepared, as a first step and 
key platform for all AML compliance steps to follow.

The risk assessment must be tailored to the money 
laundering and terrorist financing risk that each firm 
is likely to face in its sphere of operations. It must be 
reviewed and updated regularly. It must be available 
for AML Supervisors to inspect on demand.

management, and partners/directors ultimately will 
remain liable, developing some in-house knowledge 
makes sense. Not everything can (or should) be out-
sourced. Given the responsibility and risk, most firms 
should probably have a partner in that role.

Like any area of law or industry, AML is replete with 
jargon: DNFBP, STR, FIu, PTR, CDD, DBG, and don’t 
even get me started about POWBATICs. It is already a 
surprisingly complex regulatory regime, after only a few 
years. The Compliance Officer and others should take 
time to penetrate the acronyms and get to know the 
patchwork of important risk assessment documents, 
domestic regulations, and international materials that 
set out definitions, exemptions, thresholds, and related 
recommendations.

➂ Put the effort into 
your written Risk 
Assessment

Don’t skimp on this step. If done thoroughly and well, 
the firm will better understand its idiosyncratic risk areas, 
and not waste time and money on compliance steps 
that are not targeted at the risks facing that particular 
firm, given its client-base and areas of practice.

There are several risk dimensions to be addressed, 
as per s 58(2) of the Act. Each of the types of legal 
products/service offered, types of client, service 
delivery/distribution to them, referrers and institutions 
dealt with, and geographic/country risk, will all vary 
depending on the firm’s own practice.

Taking geographic/country risk dimension as an 
example, many sources exist to determine whether 
a client located overseas should be in a higher risk 
category. It may not be only overseas clients, but 
recent migrants, or local agents representing offshore 
parties. A firm may need to include an assessment of 
another country’s AML law, whether a client’s own 
business is regulated for AML purposes, and whether 
the jurisdiction is otherwise high risk – due to war or 
conflict history, international sanctions, embargoes 
or similar measures, having supporters of terrorism, 
significant levels of corruption, human trafficking, tax 
haven status or a raft of other matters.

Published guidelines already exist from the Supervi-
sors on some topics, including these examples below 
(although lawyers may find, with many written in 
2010–11 and never updated, some appear surprisingly 
superficial):
• Identity Verification Code Of Practice,
• Guidelines on the Written Risk Assessment,
• Guidelines on developing an AML/CFT Programme,
• Interpreting “Ordinary Course Of Business”,
• Countries Risk Assessment Guideline,
• Designated Business Groups – two guidelines,
• Guideline for Audits,
• Interpreting the Territorial Scope of the Act,
• Beneficial Ownership Guidelines,
• Wire Transfer Guidelines.
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Most lawyers from experience develop a keen sense 
of clients who are risky or less than trustworthy, par-
ticularly around the credit risk of not being paid! And 
many systems within a firm can be re-deployed with an 
AML focus – client/matter opening processes being an 
obvious place. So try to fine-tune those senses and sys-
tems into high quality Customer Due Diligence (CDD) 
processes. Generally, CDD will not be retrospective, 
meaning it does not require all existing clients to be 
verified according to specific legal standards. But upon 
the law coming into force CDD will typically apply to 
new client relationships or instructions captured by s 5.

Some law firms already have matter opening forms 
or aspects of their client care and terms of engage-
ment process that smartly and seamlessly gather the 
minimum information required for standard CDD. That 
includes the client’s full name; date of birth; if not the 
end client, that person’s relationship to them; address 
or registered office; company identifier or registration 
number; and other information.

Obtaining information is one thing, moving on to 
verifying that, especially for trusts, and collecting 
additional details depending on the level of risk in 
certain situations, is more challenging. But simple steps 
like obtaining copies of passports and utility bills at 
the outset can be worked into terms of engagement 
letters without fuss.

➃ Leverage off what 
you already do

Lawyers should get accustomed to having a closer 
relationship with a proactive regulator. While the 
NZLS Lawyers Complaints Service is an effective reg-
ulatory arm, it is largely reactive to complaints. The 
Department of Internal Affairs (DIA) will more regularly 
supervise and proactively monitor what lawyers are 
up to in the AML area.

Lawyers will have several contact points with the 
AML authorities. These include having to complete 
and file an annual report to the DIA (some information 
demanded is fairly intrusive and time-consuming to 
compile); and every two years, or as requested by 
the DIA, engaging an independent expert to audit 
the AML risk assessment and compliance programme 
(to ensure they are actually doing all the good things 
the firm says in the programme it will do); and poten-
tially respond to a random supervisory check (a visit 
to offices, or request for compliance documents). There 
is also the interfacing with the FIu’s online system 
(goAML) to report suspicious transactions/activities 
and prescribed cash or wire transfer transactions. This 
IT system is notorious amongst existing entities as 
being challenging, and not especially user-friendly.

➄ Get used to a 
more intimate 
regulator 
relationship
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New Zealand Law Society responds
NZLS submitted that a lawyer should potentially be subject to disciplinary proceedings if, in a situation 
other than in bad faith, a lawyer provides privileged material either negligently or without taking due 
care. It has taken that view in its consumer protection role so that a client whose privileged material 
may have been disclosed when it should not have been may have a remedy. In turn this will enhance the 
reputation of the profession and the oft-quoted extract from Bolton v The Law Society [1994] 2 All ER 486 
that a client must be able to trust their lawyer to the ends of the earth. This helps preserve the sanctity 
of legal professional privilege and will encourage lawyers to ensure that they take appropriate care to 
only disclose privileged material when required to do so. NZLS expects that the vast majority of lawyers 
would do so in any event.

Suspicious transaction reports are among the most 
difficult judgement calls to make. Having to decide to 
report on a client, and for what aspects or activities, 
will go against the grain of fundamental training for 
many lawyers. But it is a key output of the whole AML 
regime. Whether we like it or not, intelligence gath-
ering and reporting to the FIu is core to the system. 
Put bluntly, professions are now joining financial firms 
called to act, in effect, as the deputised eyes and ears 
of the Police.

To encourage reports and to reassure reporting 
entities, s 44 of the Act affords protection against 
civil, criminal or disciplinary proceedings, unless 
the disclosure in the report is made in bad faith. It 
is disappointing, in my view, that the New Zealand 
Law Society in its submission dated 20 April 2017 to 
the select committee (para 8.1–8.2), argues against 
this sensible protective clause. Most lawyers may 

be unaware that NZLS wishes to have the ability as 
regulator of the profession to take disciplinary action 
against lawyers if they disclose privileged material 
to police in the course of trying to comply with new 
obligations to report suspicious activity.

Plainly, reporting decisions cannot be taken lightly, 
and competing tensions will lead a Compliance Officer 
to be pulled in different directions. But it is hard to 
see any benefit to the profession in NZLS seeking to 
sharpen those tensions and erode the protection other 
entities have. It also leads to negative outcomes for 
the AML regime – potential reluctance or disincentive 
to make suspicious reports.

Gary Hughes  gary@garyhughes.nz is a barrister at 
Akarana Chambers, specialising in regulatory investi-
gations and proceedings, including AML, competition 
and financial services regulation.
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In the last issue we took a brief look at bitcoin. 
Now it’s time to take a closer look at the fascinating 
‘blockchain’ technology that provides a secure, dis-
tributed database for Bitcoin and other cryptocurrency 
transactions.

Today, blockchain is a fairly obscure concept and 
hardly anyone has heard of it, but this will soon change.

Blockchain, which was developed by the enigmatic 
Satoshi Nakamoto, is a truly disruptive technology that 
is likely to become an even bigger deal than bitcoin 
itself over time. Indeed, a World Economic Forum report 
recently estimated that 10% of the world’s GDP (about 
$11 trillion) would be ‘stored’ on blockchain, or block-
chain-related technology, within eight years.

The really exciting thing about blockchain is that it has 
a wide range of potential applications outside of finance. 
It can be used to create a huge variety of incredibly 
secure and trustworthy databases.

How it works
To understand what blockchain is, and why it’s so useful, 
let’s look at what it replaces.

Today, most data – and most money – is stored in 
centralised, proprietary computer databases. My bank, 
for example, has massive databases containing customer 
and financial information.

If I had unfettered access to these databases I could 
make myself very rich and hide all traces of my doing 
so. I could modify my bank balance and remove any 
trace of my activity simply by deleting database records 
that could incriminate me.

So, the bank works extremely hard to secure these 
databases against unauthorised access but this is hard, 
especially as the bank is simultaneously giving more 
and more people access to this data.

Prior to computerisation the only people who had 
access to my bank accounts were the staff at my bank. 
Today my accounts are exposed, in one way or another, 
to a wide range of services (ie internet banking, ATMs, 
EFTPOS, Xero, etc).

This is a nightmare for the bank, as the number of 
‘borders’ that they need to secure keeps increasing. 
As well as having to make their databases secure and 
accessible, they also have to make them highly available, 

TECHNOLOGY

Blockchain at slightly 
more than a glance
BY DAMIAN  

FUNNELL

as I expect to be able to access my 
accounts anytime and anywhere.

Blockchain turns the whole con-
cept of a centralised database on its 
head. Instead of a monolithic data-
base that must be hidden away and 
carefully protected, a blockchain is 
a distributed database that everyone 
has access to. Anyone with the cor-
rect permissions can read or modify 
it. The database (the blockchain) is 
synchronised between a number of 
‘nodes’, each of which maintains its 
own database replica.

Advanced cryptographic tech-
niques are used to control security 
so that:
• Data is encrypted so only author-

ised users can access it. I may be 
able to see the entire blockchain, 
but I can only access data that is 
intended for me.

• Transactions are verified before 
being recorded in the blockchain.

• Transactions are immutable 
– they can’t be changed once 
recorded in the blockchain, 
including information about who 
was involved in the transaction.

The beauty of blockchain is that it 
results in a more secure, scalable 
and robust service by distributing 
the database, rather than keeping 
it in a walled garden.

The potential benefits to my bank 
are huge. Instead of a centralised 
ledger that is simultaneously dif-
ficult to secure and publish, they 
could use blockchain technology to 
distribute this data, making it more 
secure and easier for authorised 
parties to access.

They could, for example, allow 
Verifone to store a copy of their 
blockchain. Verifone would be able 

to process EFTPOS transactions 
using their replica. It would be 
secure, robust (it wouldn’t rely on 
a connection to the bank at the time 
of transaction) and lightning fast.

There are risks to this approach. If 
someone found a flaw in the encryp-
tion scheme used by the database, 
for example, then we could find 
ourselves in trouble.

So what?
When you look at some of the 
future applications of blockchain 
technology you get a feel for how 
significant this technology will be to 
the legal industry. Such applications 
will include:

Secure document storage

Providing the ability to sign and 
store documents and to recall 
them as required. Blockchain would 
make for an amazing document 
management system. Signing is 
performed by all parties via strong 
encryption, preventing forgery or 
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future tampering. We could also 
get rid of the ridiculous, 2,000-year-
old custom of scribbling our John 
Hancock onto physical documents. 
Immutable encryption-based signa-
tures will replace scribbled ones.

Land title management 

Think for a moment about how many 
entities in New Zealand store infor-
mation about land and how hard 
(and blindingly inefficient) it is to 
access and use that information. 
Now imagine how much better a 
blockchain-based alternative could 
be. Every title, transaction and other 
bit of useful information could be 
stored in one blockchain and could 
be instantly accessible to all. Property 
transactions would be instantaneous, 
reliable, secure and automated.

Escrow services

Which can include as many parties 
as you like as well as automated 
means for approving and distrib-
uting payments.

Healthcare

I see this as being the biggest potential area for inno-
vation. Rather than all of our health information being 
stored in disparate systems, none of which talk to each 
other, we could instead have a ‘health and wellness’ 
blockchain that contained all of our medical records. 
We could make our information securely accessible to 
whomever we choose with a click of the mouse.

Real-time markets

Such as stock equity or commodity markets. Stock 
exchanges would be rendered irrelevant and truly 
efficient markets would be created.

Capital raising

Initial Coin Offerings (ICOs) are a means of crowdfunding 
that utilises blockchain technologies to allow company 
owners to sell tokens instead of shares in their company. 
It may sound obscure, but at time of writing over $450 
million has been raised in the United States alone via 
ICOs.

A revolution?
Blockchain is the biggest technology that no one has 
heard of. I believe it’s going to be truly disruptive, as it 
has the potential to help solve a number of previously 

intractable problems, such as how 
to securely store our health infor-
mation and make it available to 
authorised parties.

Blockchain also facilitates finan-
cial transactions that we currently 
need banks and other financial 
institutions to perform. Those 
financial institutions charge the 
world’s businesses and consumers 
hundreds of billions of dollars each 
year in fees for doing so.

It does pose the question – if we 
can one day perform these trans-
actions faster and more securely 
using blockchain-based services 
and technologies, what need will we 
have for these financial institutions?

Damian Funnell   damian.
funnell@choicetechnology.co.nz 
is a technologist and founder of 
Choice Technology, an IT services 
company, and PanaceaHQ .com, 
a cloud software company.
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There are a great range of new tools and tech-
nologies available to lawyers. We’re being exhorted to 
“innovate or die”. But some law firms and in-house legal 
teams haven’t even begun to think about the benefits 
that technology can bring to their practices. This may 
be due to lack of time. It may be due to lack of budget. 
But often, it is due to not knowing where to start.

But starting doesn’t have to be hard, time-consum-
ing, or cost a lot of money. You can start your digital 
transformation for a few hundred dollars and with just 
a few hours of work. 

Find a digital champion
A digital champion (or several champions in larger 
teams) is most likely to be the digital natives – the ones 
other people ask for tech advice. They don’t need to be 
software engineers, just reasonably confident in trying 

TECHNOLOGY

Kickstart your digital 
transformation without 
breaking the bank
BY MATT FARRINGTON

Subscriptions are usually per-user 
so, with your small team of digital 
champions, a few hundred dollars 
will be enough to make a great start.
 
Start small
Identify one discrete need or prob-
lem (or even just a really annoying 
niggle) that could be fixed with 
technology. Bear in mind that law 
firms and in-house legal teams 
aren’t monolithic; the needs of one 
team are likely to be very different 
to the needs of another. And even 
within teams, the issues faced by 
partners and general counsel are 
very different to the issues faced by 
junior solicitors, and different again 

out new technology. 
If you are a digital champion, 

pitch a plan to your boss to start 
a digital transformation project. If 
you’re the boss and don’t have the 
time or expertise to be involved, 
shoulder tap one or two likely can-
didates in your team to get started.

 
Set a budget
This doesn’t have to be much. One 
of the great things about inter-
net-based software-as-a-service 
technology solutions is that you 
usually don’t need special hardware 
or software, and won’t be locked 
in for long-term or expensive con-
tracts – many even have free trials. 

 Photo by Brian Lin CC-By-NC-ND https://flic.kr/p/o9wig8
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Pick a problem
Pick something small and discrete. You will bite off more than you can 
chew if you start by trying a new practice or document management 
system. I’ve included some suggestions of basic tools that can be easily 
deployed without huge up-front investment in time and money, but 
there are many others (a Google search for “alternatives to [product X]” 
will always produce fruitful results). Many of the following are New 
Zealand-based and doing some really innovative things.

to the issues of practice managers, legal executives 
and support staff. But they are all still problems. 
Right now, you’re not trying to digitally transform 
your business overnight. Yes, the identified issue 
might be relatively small and only affect a few 
people, but those are probably the quickest, easiest 
and cheapest to solve.

There are some great resources online to research 
possible technology solutions to your problem. But 
sometimes the best approach is to simply try them 
out and see if they work for your particular issue. 

Report back on “the three E’s”
After a trial period (say one to three months), the 
digital champions report back to the team whether 
the solution is a success or not. I think success 
should be judged by “three E’s”: am I working more 
efficiently, more effectively, and/or more enjoyably? 

Revenue-generating solutions are great, but that 
isn’t the only measure of success. Take a simple 
filing solution. No, I can’t charge for it, but if I can 
file all my emails easily, then I have more time 
to spend on legal work, the files will be more 
complete, and I won’t hate filing (as much). Then 
you simply ask the question “does the success 
justify the cost of the solution?” If it does, consider 
implementing it permanently or rolling it out more 
widely across the team or firm.

But don’t be afraid to fail fast. If the solution 
doesn’t work for you or causes its own problems, 
don’t hesitate to discard it and try something else 
or go back to your original way of doing things. 
You’re still further ahead than you were before – if 
nothing else, you now know that solution X won’t 
deal with that particular need or issue. Try again 
with a different solution. Or maybe that solution is 
better suited to solving a different problem.

And that’s all it takes to start your digital trans-
formation. Think of it as a rolling series of smaller 
improvements rather than a single break-the-bank 
initiative.

Data security and the cloud
A note of caution: obviously, any solution needs 
to fit in with existing IT policies and IT teams. 
Involve them from the start. Think about what data 
(if any) you’re sending to the cloud or software 
provider and how the provider holds or manages 
that information. Particular care is required with 
client information. Digital champions do need to 
read the terms and conditions and privacy poli-
cies of cloud services. But, while some thought is 
required, the cloud doesn’t automatically have to 
be scary or a “no-go” zone.

Matt Farrington  matt.farrington@junolegal.
com is a lawyer and legal technologist with Juno 
Legal. Matt specialises in working with legal, 
project and IT teams on technology projects, 
including deploying new systems for legal 
teams. 

 Our large projects don’t 
go well and cause internal 
stress. Information is only in 
people’s heads, deadlines 
aren’t mapped out, and 
things become urgent that 
shouldn’t be.

 Project management tools 
like Trello  trello.com and 
Microsoft Planner  office.
com/planner, part of 
Office365.

 Our contracts have multiple 
signatories. They can be 
signed in counterparts, but 
this involves lots of printing 
and coordination. Inevitably, 
someone doesn’t sign in the 
right place, is overseas, or 
doesn’t have a witness and 
we need to scramble to sort 
it out.

 Digital signing tools like 
DocuSign  docusign.
com and SecuredSigning 
 securedsigning.co.nz.

 I waste a lot of time looking 
through previous advice 
and documents looking for 
suitable precedents / a 
clause to use / a template 
to start with.

 Precedent/knowledge 
management tools like 
Order of Precedents 
 orderofprecedents.co.nz, 
Confluence  atlassian.
com/confluence, or a Wiki 
(multiple providers)

 I’ve got great precedents 
but I can spend hours 
just cutting and pasting 
counter-party details, 
much less actually tailoring 
the contract to suit the 
transaction.

 Document automation tools 
like LawHawk  lawhawk.nz 
and Automio  autom.io.

 It takes me forever to put 
together all the company /
property / PPSR searches I 
need for this transaction / 
case.

 Information search and 
aggregation tools like 
InfoTrack  infotrack.nz and 
data visualisation tools like 
ClinkID  clinkid.com.

 This client has 37 different 
companies. You want me to 
update her address for each 
one!? That’s a lot of form 
filling.

 Company management 
tools like CataLex Good 
Companies  catalex.
nz or Company Works 
 companyworks.co.nz.

 We don’t work well together 
/ we work in silos / I really 
wish I knew what that other 
team was doing / my inbox 
is drowning in reply-to-alls 
and CCs.

 Collaboration tools like 
Confluence  atlassian.com/
confluence, team chat tools 
like Slack  slack.com, or 
all-of-company connect tools 
like Workplace by Facebook 
 workplace.fb.com.
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Working 
with expert 
witnesses 

in New 
Zealand

BY ANGHARAD O’FLYNN
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In a 60-minute episode (with ad breaks) of Law and Order, The Practice or Boston 
Legal, lawyers build a case, find expert witnesses, and go to trial in what could work 
out to be a week in the programme’s timeline. But in reality, finding appropriate 
expert witnesses can take months.

While lay witnesses tend to deliver evidence like 
dates, timelines, visual identification and general 
information, expert witnesses step it up a notch. 
They bring their expertise to the table, providing 
case-relevant opinions which have the potential 
to make or break a case.

A small population creates some problems for 
lawyers who need to call on expert witnesses 
in New Zealand. How do the witnesses and the 
counsel who work with, and opposite them, feel 
about the whole process?

Their value
“In many cases, experts are pivotal to a determi-
nation of the issuesa,” says Jonathan Eaton QC of 
Bridgeside Chambers in Christchurch.

Mr Eaton has appeared as lead counsel in 
cases of serious fraud, murder and other serious 
violence, as well as sexual and drug offending.

“There is a real risk that the true value of expert 
testimony is coloured by the confidence, quality 
and fluency with which the witness presents. 

Counsel has the challenging task of exposing true 
value in expert testimony.”

Forensic accountants can work in many areas 
but they usually provide evidence on cases involv-
ing valuations and investigations on fraud. Their 
process also involves a very technical process to 
get key evidence, one that can be very difficult 
to explain to people without any knowledge on 
the subject.

A forensic accountant in New Zealand who 
works as an expert witness – and who will be 
referred to as ‘Robert B’ (not his real name) – says 
of an expert’s value in court: “An expert’s opinion, 
no matter how strong, will be of limited use if it 
cannot be communicated clearly. [Clarity] is at the 
forefront of my mind every time I write a report 
or present evidence.”

Picking an expert
In his article The Demeanour Fallacy [2014] NZ Law 
Review 575-602, Robert Fisher QC points out that 
while scientific studies have firmly debunked the 
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general belief that a person can detect whether someone 
is lying by their demeanour, many long-standing legal 
methods have been built around this notion.

This means that, in a perfect scenario, an expert 
should not only be knowledgeable in their subject 
but also articulate and can handle the pressure of an 
intense cross-examination with little to no fault. The 
reality is that this trifecta is hard to find in anyone but 
seasoned expert witnesses – of which there are few in 
New Zealand.

“Sometimes it’s a very narrow area and you have to 
make do with who might be available,” says Graeme 
Hall, a partner at Buddle Findlay in Auckland.

Mr Hall, who specialises in litigation and dispute 
resolution, has extensive experience in commercial 
litigation and experience in the Court of Appeal and 
Privy Council. He has prepared and cross-examined a 
wide variety of expert witnesses over his career.

“Certainly in the ideal world, you’re looking at their 
expertise where evidence is required, but also their 
experience; have they given expert evidence before? 
How do they appear in court? And how would they 
advance the case?”

Accessibility
Lawyers have noted that there generally seems to be a 
shortage of experts in New Zealand across most fields.

“If it’s a multi-party proceeding where all parties are 
wanting experts, you find people get conflicted very 
quickly,” Mr Hall says.

“In competition cases inevitably you need economic 
experts and they can be very thin on the ground so it’s 
not uncommon to have to look overseas to find someone 
who is suitably qualified and not conflicted.”

Jonathan Eaton echoes these observations. “There is 
a very worrying shortage of experts available in New 
Zealand across almost all fields of expertise, perhaps 
other than forensic accounting.”

Mr Eaton says that in one speciality – memory – there 
is effectively just one expert who is considered the 
‘Crown expert’ in New Zealand. He notes that there 
are only two or three other experts in New Zealand who 
might be available to the defence.

These shortages can mean that international experts 
must be brought in and this can place both a financial 
and time burden on the legal team.

The reluctance of experts 
to provide evidence.
In March 2013, Dr Emily Henderson, a senior solicitor 
at Henderson Reeves, and Auckland University lecturer 
Professor Fred Seymour presented a Law Foundation-
assisted research paper which examined the anecdo-
tal accounts of widespread reluctance amongst New 
Zealand-based experts to provide evidence. Expert 
Witnesses under examination in the New Zealand Criminal 
and Family Courts also includes comments by lawyers 
and judges on their suspicions of bias amongst New 
Zealand-based experts.

The interviewees worked primarily in the areas of 

▴  Graeme Hall 
is partner 
at Buddle 
Findlay in 
Auckland. He 
has prepared 
and cross-
examined a 
wide variety 
of expert 
witnesses 
over his 
career.
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child abuse and sexual assault, but their answers are 
still representative of the anecdotal accounts observed 
by experts in other fields.

“Not only are witnesses recruited to a team but they 
are also subject to often rigorous challenge by the oppos-
ing side via cross-examination. Feeling under attack, 
experts may become defensive and aggressive, and take 
more extreme positions than they would otherwise 
adopt,” the report states.

One respondent commented that being an expert 
witness was “mentally and physically gruelling. It is 
also stressful to think of your other work which may 
be left undone.”

Dr Anna Sandiford works for the independent, New 
Zealand-based witness service, The Forensic Group.

She has given evidence in Britain – where she some-
times gave evidence up to four times a week – and in 
some high-profile cases here, including presenting at 
the 2009 retrial of David Bain where she gave evidence 
on forensic evidence found at the crime scene.

“Cross examination can be a fierce experience; the 
witness box can feel very lonely and exposed. Giving 
evidence in New Zealand is more aggressive than in 
the United Kingdom and I always warn our overseas 
consultants accordingly,” she says.

Preparation
Witness preparation is key when they could be facing 
a barrage of counsel using an antagonistic manner; 
especially if it’s an open court trial. Our legal system 

has limited resources to prepare witnesses and the onus 
of witness preparation falls heavily on the counsel.

“The legal profession has an obligation to facilitate 
experts,” says Nikki Pender of Wellington firm Franks 
Ogilvie.

Ms Pender is a senior litigator at the firm and has 
extensive trial and dispute resolution experience. She 
also established Legal Empowerment, a company that 
provides training designed specifically for those who 
will give evidence in their expert role.

“Experts shouldn’t be going away [from Court] feeling 
like their self-esteem has been damaged … and the Courts 
can’t cope with people just refusing to give evidence.”

Ms Pender says independent training also bypasses 
any questions about counsel coaching their witness and 
places importance on building up the self-confidence 
of witnesses.

“Some New Zealanders and Australians lack con-
fidence. We’re not as naturally front-footed as, say, 
expert witnesses in the US. Enabling people to get to 
the position where they have confidence in themselves 
is important.”

Bias
With a shortage of New Zealand-based expert witnesses 
across the board, lawyers in areas where there are fewer 
experts available have encountered witness bias. This 
means it is becoming commonplace for litigation parties 
(usually in the criminal arena) to outsource their experts 
from the Britain and the United States.

▴  Dr Anna 
Sandiford is a 
Senior Forensic 
Science 
Consultant and 
Director of an 
independent, 
New Zealand-
based witness 
service, The 
Forensic Group.
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There are other issues, like that 
of limited exposure to certain kinds 
of cases. In certain speciality areas, 
like medicine, it can be difficult to 
find experts who will question the 
views of their colleagues, however, 
a wider problem is repetition.

With both sides having limited 
access to local experts, they resort 
to calling on the same experts over 
and over, and these experts express 
the same opinions, over and over.

In sensitive cases, like those 
concerning Sudden Infant Death 
Syndrome (SIDS) and reliability of 
memory, lawyers have observed 
that experts will align themselves 
with one camp.

“My sense is that with the very 
small pool of experts available, 
within any particular field of exper-
tise, in New Zealand there are, in the 
criminal practice, effectively ‘Crown 
experts’ and ‘defence experts’,” says 
Jonathan Eaton.

“A more particular problem arises 
in cases where the ‘expert’ has been 
involved in the case from a very early 
stage, perhaps even before any pro-
ceedings have been contemplated.

“I have had far too many experi-
ences of an expert losing objectivity 
and independence and becoming no 
more than an advocate for the party 
by whom they have been called.”

From an independent expert’s point 
of view, Robert B says “Any expert 
appearing in Court has to remember 
that their duty is to the court, not to 
the lawyer instructing them.”

Dr Sandiford echoes that view: 
“Independent expert witnesses are 
there to convey potentially complex 
issues in lay terms so that the court 
can understand technical matters. 
Experts are not, and should not, 
come across as advocates for their 
instructing party but, unfortunately, 
that does occasionally happen and 
cross-examination should expose 
bias, which can cast doubt on the 
value of the expert’s evidence regard-
less of its importance to a case.

“The prosecution often cannot 
choose who they get for a particu-
lar aspect of a case and lawyers for 
Crown and defence will know who 
has a prosecution bias.”

While it can be hard to detach from 
a sensitive or emotionally-charged 

case, Schedule 4 of the High Court 
Code of conduct for expert wit-
nesses states that expert witnesses 
“…have an overriding duty to assist 
the court impartially…”.

“I think it’s very important for 
everybody to recognise that the 
expert is independent and must 
be objective,” says Graeme Hall. 
“I wouldn’t want an expert who 
was all out advocating my case 
because they can come across as 
too partisan.”

Drawing from his own experi-
ences in giving expert evidence as 
a forensic accountant during valu-
ation and investigation processes, 
Robert B stresses the importance of 
not appearing “as an advocate or 
overly defensive about my opinion”.

On questions regarding cross-ex-
amination and partisanship, he says, 
“I’m not there to advocate, I don’t 
take it [cross examination] person-
ally. I recognise that they’re doing 

▴  Jonathan Eaton 
QC is a barrister 
at Bridgeside 
Chambers in 
Christchurch. He 
has appeared as 
lead counsel in 
cases of serious 
fraud, murder 
and other serious 
violence, as well 
as sexual and 
drug offending.

▾  Nikki Pender 
is a senior 
litigator at Franks 
Ogilvie. She 
established Legal 
Empowerment, 
a company 
that provides 
training designed 
specifically for 
those who will 
give evidence in 
their expert role.
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their job for their client.”
Ultimately, while lawyers can do 

their best to prepare and inform their 
expert witnesses, only the expert 
can put their pre-judgement aside.

Solutions
Law is a competitive profession. 
Everyone wants the upper hand for 
their client. However, this means a 
unified solution could be some 
way off.

Part of the conclusion in the 2013 
paper by Emily Henderson and Fred 
Seymour says: “… the concerns 
expressed to us reflect long-standing 
issues with the court process and 
with lawyers.”

Dr Sandiford’s views are similar: 
“Those who work within it [the 
system] all the time will be used 
to it and accept its ups and downs, 
although everyone has days when 
they wonder why on earth they 
chose this job.”

These situations are what can stop 
a witness from wanting to work in 
the arena again. If it happens too 
often, the window of available/will-
ing witnesses will continue to close; 
and New Zealand is not a hotbed for 
niche technical subjects.

A tactic that is readily used in 
England and Wales, and occasion-
ally in the New Zealand criminal 
cases, is called hot tubbing. The 
name is very misleading.

Hot tubbing is a process where 
experts give evidence one after the 
other, instead of being questioned 
one at a time, sometimes days apart. 
It’s more of a group session where 
the relevant experts from both sides 
have a ‘discussion’.

From a witness perspective, it’s 
seen as a more natural way of giving 
evidence which can ease the nerves 
of reluctant, or novice, witnesses as 
they are talking to their peers on 
a subject that they know. It’s also 

helpful from a fact-finding standpoint as all the evidence 
given at one time meaning no long gaps between ques-
tioning. However, from a counsel’s perspective, it can 
prove problematic.

“In some respects, counsel has less control over the 
witness than they ordinarily would [during hot tubbing],” 
says Mr Hall.

“Sometimes that, as counsel, gives me some trepida-
tion because you really are just putting the expert out 
there and letting them just go to it. In those circum-
stances, it’s really important you know where they sit 
and what they are likely to say.”

He does concede that “as a process, hot tubbing can 
be effective and work well”.

The importance of training has already been raised 
and the results that it can wield are fairly self-explan-
atory; like with any form of training, it is beneficial to 
all involved. Practice makes perfect.

However, ultimately, as Dr Sandiford notes, “It’s one 
of those aspects of the adversarial system: you can go 
to court as prepared as you think is possible but you 
just never know how it’s going to go because there are 
so many other variables over which the expert has no 
control.”
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The Canterbury earthquakes 
have had a profound effect 
on all aspects of living in 
Christchurch. What changes 
have they brought about 
at the School of Law?
It would be true to say that 
Canterbury School of Law now 
looks completely different from 
that which was hit by the big earth-
quakes in 2010 and 2011 and the 
thousands of quakes that continued 
in Christchurch for years afterwards. 
Before, male staff outnumbered 
females and we had no female 
professors. The age demograph of 
the staff was older and we were 
not as diverse. We were known as 
an excellent black letter law school 
where the lecturers and researchers 
wrote most of the leading texts that 
dominated the national market. 
Visitors often remarked at how 
collegial, warm and friendly our 
staff were.

Now, while still an excellent law 
school, we are uniquely a law school 
which is led by a female double act: 
I am the first female law dean in 
Canterbury’s history and our Head 
of School is Professor Karen Scott, 
my colleague and friend. I am proud 
to say we have equal numbers of 
female and male professors and 
almost equal numbers of male and 
female staff.

Given that approximately two-
thirds of our students are female, 

LEARNING AND DEVELOPMENT
C A N T E R B U RY S C H O O L O F  L AW

Resilient Canterbury School 
of Law moves ahead

I believe this is a step forward for 
the teaching of law in New Zealand. 
Furthermore, we have nine new 
staff, over half of whom are in the 
younger age bracket. These new staff 
come from all around the world, 
including Ireland, the US via Wales, 
Sri Lanka via the US, South Africa, 

continue to cope with the outfall 
from the quakes.

What would you highlight 
as the benefits of studying 
law at Canterbury?
Canterbury prides itself on being a 
lively, warm, personable law school 
where staff make themselves avail-
able to students and get to know 
them as they advance through their 
degree. We have recently instigated 
a programme to support vulnerable 
students by the appointment of a 
new staff member who monitors 
student performance and ensures 
those who are struggling receive 
support and advice where needed 
as soon as possible. Canterbury 
is a very stable law school where 
students do not feel lost in very large 
classes and know staff are approach-
able and friendly. Added to this is 
excellent research-led teaching by 
those who are recognised experts 
in every area of law, who enjoy 
teaching and pass that passion on 
to students.

Germany, Australia and New Zealand.
We have retained our strong backbone of superb 

legal doctrinal research but we are also now leading 
significant longitudinal research into teaching. In a first 
for New Zealand, we have obtained funding from Ako 
Aotearoa for a large longitudinal project which is a study 
of student aspirations, expectations, and satisfaction in 
their law degree. The study is unique in New Zealand 
in that it has taken a cohort of students from three law 
schools (soon to be four) and is following them from 
entry into law school and out into the workforce. We 
are now following students in their fourth year of study 
and our data becomes richer every year.

Annual results in the study have prompted changes 
in the teaching by members of the law school, and have 
also attracted interest from other law schools and the 
Council for Legal Education, as well as the national law 
student body. This leading work has also been presented 
at teaching conferences in Australia and published 
throughout Australasia.

We have strengthened our clinical offerings so that 
there is increased focus on teaching skills to our students 
that will make them more employable. We now offer 
many internship opportunities and a clinical legal skills 
course within our clinical programme, run in conjunc-
tion with the Community Law Centre and with other 
interested services, such as the Office of the Ombudsman 
and the police.

We now offer the only Criminal Justice Law degree in 
New Zealand, a collaborative degree which runs across 
the Law, Arts and Science Colleges in the University, 
and grows year by year. Many students now do double 
degrees combining both Law and Criminal Justice.

We have strengthened our international law team, 
which now has special strength in environmental law 
and indigenous and human rights.

We continue to be a happy, collegial law school, but we 
have additional resilience because we have coped, and 

As Christchurch rebuilds and develops, so too does 
the university of Canterbury’s School of Law. Building 
on a long-standing reputation for scholarship and 
teaching, it has quickly evolved to prepare its stu-
dents for the requirements and challenges of law in 
the 21st century. LawTalk asked the Dean of Law, 
Professor ursula Cheer, how the School is faring.

Canterbury 
is a very 
stable law 
school 
where 
students 
do not feel 
lost in very 
large classes 
and know 
staff are 
approachable 
and friendly.
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What skills and attributes 
do you want to see law 
graduates leaving with?
Like most law schools, and with 
the assistance of our Ako Aotearoa 
research referred to above, we are 
developing our own law graduate 
profile which lists these skills and 
attributes.

To summarise our profile thus far, 
the first skills Canterbury graduates 
have is knowledge. This means they 
can reflect on the nature of ‘knowl-
edge’ and ‘norms’ and demonstrate 
an understanding of a coherent 
body of knowledge including legal 
knowledge, the New Zealand legal 
system, and underlying principles 
and concepts, including global 
and comparative contexts. They 
also understand the principles 
and values of justice and of ethical 
practice in lawyers’ roles.

Their thinking skills include 
identifying and articulating legal 
issues, using legal reasoning and 
critical analysis, thinking creatively 
and they also have some ability to 
exercise professional judgment.

Research skills mean Canterbury 
graduates can identify, research, 
evaluate and synthesise relevant 
factual, legal and policy issues.

Our graduates are biculturally 
competent and confident and can 
apply this in a legal career.

Their communication skills are 
effective, appropriate and persua-
sive for legal and non-legal audi-
ences, and include written and oral 
skills and the ability to collaborate.

Canterbury graduates are also 
self-managers who can learn and 
work independently, reflect on 
and assess their own capabilities 
and performance, and make use of 
feedback, to support personal and 
professional growth.

While a lot of graduates 
never practise law, how well 
do you think the School of 
Law prepares those who do 
become practising lawyers?
Yes, the figure that is bandied 
around is that about 50% of law 
graduates do not go into practice, 
however, most, if not all of them, do 

find jobs. As to those who do go into practice, I believe 
that Canterbury prepares its graduates reasonably well 
remembering that the professional providers are meant 
to focus on particular skills needed for work in a law 
firm and it would be pointless to overlap with what 
IPLS and the College of Law do.

However, we are offering increasing skills teaching, as 
I have mentioned above, and our teaching research has 
also prompted some of us to offer more skills-focused 
teaching already, such as oral skills, real legal practice 
simulations and legal file-based teaching. We also run 
mooting and client interviewing and mediation and 
negotiation competitions.

There is, indeed, increased emphasis on skills now, and 
the government in particular is interested in providing ter-
tiary funding for graduates who are employable. However, 
we are not reacting to the pressure being exerted on the 
tertiary sector generally in a knee-jerk fashion by just 
guessing what skills law graduates might need more of 
and laying those on – we are actively researching the issue.

So, our longitudinal study I have already described also 
includes a survey of potential employers of law gradu-
ates, including those outside practice. This part of the 
project is seeking views and experiences of employers 
of law graduates and one focus of that work is whether 
the skills law graduates come with are adequate and 
what skills are missing. That survey has been piloted by 
in-depth interviews with some employers and the larger 
survey has just been run this year on a national basis. 
Once the data is analysed, we will be in a very good 
position to determine what additional skills teaching 
our law school should be offering, and we will be able 
to design it well and implement it effectively.

Where do you see the School 
of Law in five years’ time?
Well, I believe we will still be the 
excellent law school offering a warm, 
personable and unique experience 
for our students, and our collegial 
staff will still be turning out really 
top notch research. However, I think 
in five years’ time, we will be looking 
very closely at what new technology 
is doing to how law is practised and 
adapting our knowledge and skills 
based teaching accordingly.

I think the Council of Legal 
Education will need to turn its 
mind to this in the next five years, 
and we will all need to work 
together on this difficult issue. I 
also think all law schools and the 
CLE will be in the thick of dealing 
with all of the issues that go with 
fully recognising law has become 
a strongly female profession, and 
I hope we will be graduating stu-
dents who have the confidence to 
deal with things like unconscious 
bias, and to ask for changes 
around how the law is practised 
so that real work/life balance can 
be achieved.

What do you enjoy most about 
working at the School of Law?
Although I have to work very hard, 
the variety of work as Dean makes 
the role very enjoyable and fulfill-
ing. Undoubtedly the loyalty, hard 
work and support of my colleagues 
makes it worthwhile and rewarding. 
Someone said quietly the other day 
when I had been away ‘Good to have 
you back’ and that really touched me.

The other fantastic side of work-
ing at Canterbury is our students, 
who are generally just inspiring, 
hardworking and fun. When I read 
out their names at graduation I look 
them in the eye and hope they are as 
proud as I am of their achievement. 
It is much harder to get a degree 
now than in my day, with fees, the 
need to work and uncertainty about 
the future. So I celebrate with the 
high achievers, the strugglers and 
everyone in between. A law degree 
carries such a power to do good – I 
really hope we have taught them 
that and how to use it.

▴ Professor ursula Cheer, Dean of Law. 
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Every law firm does at least one 
thing extremely well – and it might 
not even be a legal service. It could 
be the legal advice you give to 
property investors, or a licence 
agreement precedent you’ve crafted 
over time, or the amazing culture 
you’ve created at your firm that 
means your staff rave about your 
firm, or it could be the way you train 
your graduate lawyers.

In  my last  co lumn,  Wil l 
Automation Put Lawyers Out Of 
Work? I wrote about how to carry 
out an intellectual property audit 
at a law firm. I’ve had a bunch of 
responses including several asking 
why on earth would lawyers want 
to spend time on something as 
boring as an IP audit – aren’t we 
busy enough?

The purpose of the IP audit is to 
identify the things the law firm does 

TECHNOLOGY
C L O C K B L O C K E R

Why you need to turn your 
legal services into products
BY CLAUDIA  

KING

health and happiness. When you capitalise on your IP, 
it continues to make money for you long after you’ve 
done the work. This means more time to spend on what 
matters most: doing more meaningful and high value 
legal work, specialising in a particular area of law that 
fascinates you, school pickups, watching Netflix, doing 
DIY, travel, voluntary work, etc etc.

3. You’ll have more money in the bank

Turning your IP into products means less cashflow 
issues. Your products are paid for upfront or at regular 
intervals so no more chasing debtors. If you want to 
sell more products and make more money, you can 
increase your spend on proven online advertising and 
marketing channels. Selling legal products will also help 
with cashflow through the more difficult financial times 
for a law firm, like the property market cooling down 
or the death of one your business partners.

4: You’ll have more impact.

By creating great products from the things your law firm 
is really good at, you can let your IP speak for you. You 
can become known as a thought leader in that area. This 
could lead to important opportunities for you and the 
firm like attracting more ideal clients and better quality 
staff, book deals, writing articles for publications, media 
appearances, speaking at conferences and other events, 
strategic partnership and joint venture opportunities – 
you get the drift.

Taking stock of your law firm’s IP and figuring out 
what your law firm is really good at can actually be 
fun. Treat it like a team-building activity and get your 
team amongst it. If anything, you’ll score points with 
your team for not being a clockblocker. The next step 
is to think about how you can turn this thing your 
firm is good at into a product to sell online. More on 
that next time.

Claudia King  claudia@legalbeagle.co.nz is 
Director of the online legal services provider Legal 
Beagle. She launched Legal Beagle with the objective 
of making the law simple, affordable and accessible. 
Along the way she has learned much about delivering 
law online and using technology to make firms more 
efficient and profitable.

really well (your valuable IP) so it can capitalise on it 
by turning that IP into products that can be sold online 
over and over.

And here’s why you need to turn your law firm’s 
services and other processes into products:

1: Stay ahead of the wave of change 
about to hit our industry

Change is coming in a big way, in fact, it’s already 
happening. By taking stock of your firm’s intellectual 
property and finding ways to use technology to monetise 
that IP, you are putting your career and law firm in a 
stronger position to stay ahead of the wave of change.

2: You’ll have more time to do what matters most

We all know the saying “time is money”. As service 
professionals our revenue is directly related to the time 
we spend working. So the more time you spend serving 
your clients the more money you make. Lawyers are 
well-known for working long hours. This is often at 
the expense of our family time, personal relationships, 

The purpose 
of the IP audit 
is to identify 
the things 
the law firm 
does really 
well (your 
valuable IP) 
so it can 
capitalise on 
it by turning 
that IP into 
products that 
can be sold 
online over 
and over.
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THE NEW LAWYER

I don’t like advice per se. In this 
column, and in my podcasts, I try 
(often unsuccessfully) to replace 
advice with stories or allegories. 
It’s less obnoxious and assumes 
we are equals, which is much nicer 
than the alternative. But that goes 
out the window with the follow-
ing: all lawyers (all people?) should 
learn improv.

This is not a metaphor; I’m urging 
you to enrol in an improv class.

In improv comedy, you improvise 
scenes. Sometimes you get sugges-
tions from the audience; sometimes 
there is a game to be played; some-
times (mostly) you are playing with 
other people, but the idea is that you 
make up the scene, the setting, the 
characters, as you go along. You bring 
nothing to the scene except yourself. 
Ideally, it is funny, but some of the 
best scenes I’ve seen were not.

I grew up watching Whose Line 
Is It Anyway?, where the improv 
is game-based, and in high school 
I went religiously to see Scared 
Scriptless every Friday. It’s a late 
night improv comedy show in 
Christchurch, run by the Court 
Jesters at the Court Theatre. I would 
watch them like a mortal might 
watch a god, with no sense of how 
they could do what they do and be 
funny; it really seemed impossible.

I am now a musician improviser 
for the Jesters, and I know better; 
while the performers themselves are 
extraordinary, the skills of improv 
are not god-like magical powers. 
Rather, they are skills, like any other, 
that can be learned. (In the Jesters’ 
case – to an internationally-recog-
nised standard.)

Advice for lawyers: 
Learn improv
BY KATIE  

COWAN

we have to trust our ability to meet them.”
She rightly notes that while preparation is always 

necessary, career success often requires the opposite: 
“accessing what we already know, trusting its value, 
and bringing it forth”.

That is improv.
While Mohr’s comments apply to all kinds of pro-

fessional success, improv is especially important for 
lawyers. We are generally on the Type A, anxious, high-
ly-strung end of the spectrum. We do not easily let go; we 
do not freely yield control. Often we do not easily enjoy 
ourselves or even have fun; a professionally-required 
critical eye becomes a critical eye that controls the rest 
of our lives.

But in improv we have permission to let go, maybe 
even crack a smile. We get to fail with enthusiasm 
and practise relying on our own inherent capacities, 
preparation be damned. We get to do a thing where 
perfection is booed and joyful mistakes are celebrated. 
Where rules are there to be bent and flouted. Where 
authentic emotional expression enriches everyone in 
the room.

In short, you get to play, and in doing so, watch your 
confidence grow and your anxiety recede. And if nothing 
else; even if you didn’t get all this beautiful career and 
personal development, the damned thing is FUN. And 
that, in itself is enough.

Look up local classes and enrol. It’ll be excruciating 
to begin with, but everyone else in the class will be 
in the same position, and there is joy in camaraderie. 
Your career as a lawyer and your life as a human will 
only benefit.

Katie Cowan  katie@symphony law.co.nz is the 
founder of Christchurch based litigation services 
provider Symphony Law Ltd. She has set up The New 
Lawyer fortnightly podcasts for new and prospective 
lawyers with the aim of thinking in new ways about 
the practice and culture of law.

As a greater point for this column 
though, the framework of principles 
on which improv is based are rules 
for life (the truism in improv is that 
improv rules are life rules). Let me 
explain.

Because it is improvised, you 
cannot prescribe much. Instead 
of scripts and stage directions you 
learn various principles, and you 
generate scenes from that loose 
framework. There are innumerable 
principles, but big ones include 
“make your partner look good”, 
“be present”, “commit”, and the 
ubiquitous “yes, and” (a command 
to accept others’ offers and build 
on them). Those principles, and the 
practice you get applying them, are 
why everyone should learn improv.

I took my first improv classes 
around the same time I started 
doing court appearances. I was 
terrified of court, and I thought 
it would help to get training to 
loosen up my mind and get more 
confidence talking/staying vertical 
when I was questioned by a judge. 
This was a good impulse. You should 
do it too. Especially if you were a 
high achiever in academics.

In her book Playing Big, Tara Mohr 
observes that academic success is 
mostly based on preparation, and 
is predicated on the idea that you 
will always be able to prepare in 
advance. She writes:

“Nothing could be further from 
the reality of our careers, where we 
are constantly called on to impro-
vise, particularly as we move into 
more and more senior levels. We are 
asked difficult, unexpected ques-
tions we don’t have the answers 
to, and we have to find a way to 
respond on our feet. Challenging 
situations we didn’t anticipate and 
couldn’t have prepared for arise, and 
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If you have ever had that feel-
ing of nervousness as you prepare 
to email your invoice to a client, or 
that feeling of regret as you con-
template whether to write off a 
chunk of fees, then you will at least 
subconsciously understand one of 
the biggest frustrations clients have 
with lawyers: cost.

What clients 
actually think
In a recent survey of 79 New Zealand 
legal service users by Approachable 
Lawyer, by far the biggest frustra-
tion with lawyers was cost. This is 
why some clients view lawyers as 
a “last resort” or a “very expensive 
part of our team”. Criticisms ranged 
from “timewasting, pontification” to 
not knowing at the outset what a 
piece of advice will cost. And you 
can understand that frustration. If I 
jump into a taxi I have a pretty good 
idea how much it is going to cost to 
get to the airport. If I use Uber then I 
can be certain. I use the taxi analogy 
because taxis run on meters, much 
like lawyers.

The problem of 
the hourly rate
As a young lawyer practising in 
London, I always had problems with 
the hourly rate. That’s because I had 
a busy caseload and had to churn 
through the work fast. I learned 
to dictate quickly and be clinical 
in the advice I gave, which clients 
liked. Other lawyers with smaller 
caseloads, on the other hand, had 

PRACTICE

Why lawyers need to deliver 
better value if they want to 
stay relevant (and how to do it)
BY MICHAEL  

SMYTH

the luxury of time so they took longer; their advices 
were longer and their fees bigger. At the end of the year, 
our total fees were similar but I had solved more client 
problems at less cost for the client. Our respective clients 
were getting a vastly different service from the same 
firm. Therein lies the inequality for the client.

For most clients, it is not about cost
While clients will complain about cost, I would suggest 
that’s not actually what they mean. I don’t mind paying 
$40 for a good steak at a 5-star restaurant. But serve me 
something which I would expect at a 2-star restaurant 
and I will complain that the steak was expensive. In 
a law firm, cost is not the issue; the issue is value for 
money. For lawyers that’s great news because it means 
you don’t have to reduce your fees, you simply deliver 
value for money.

How to deliver value to a 
sophisticated client
Your clients will use a whole range of services in their 
daily lives and, whether consciously or unconsciously, 
they are comparing suppliers all the time. If Uber can 
provide me with a fixed price for going to the airport, 
why is my lawyer still charging me for photocopying and 
consumables – my Uber doesn’t charge me for petrol.

So how does a lawyer deliver more value? This is what 
a selection of New Zealand users of legal services said:
1 “Be more efficient delivering the outcome. Get better 

at project management and don’t waste time (or at 
least don’t charge me for your inefficiencies).”

2 “Don’t charge me for correcting the mistakes of your 
junior. If you are going to delegate, do it appropriately 
so it saves me money. I’m not here to pay for your 
junior’s training.”

3 “Give commercially pragmatic advice, not just advice 
that’s legally correct.”

4 “Collaborate with your colleagues to solve my complex 
problems but don’t collaborate when it is not neces-
sary. And if you are going to collaborate, tell me first.”

5 “Keep in touch regularly with helpful tips and advice. 
Pass on the knowledge you are getting about my 

industry from the other work 
that you do.”

6 “Understand my business and the 
industry in which I operate so you 
can tell me of pitfalls before they 
arrive.”

Ignore the future 
at your peril
Put simply, lawyers who don’t add 
value to the client relationship won’t 
survive in an ever-competitive envi-
ronment; they will simply become 
irrelevant. With emerging tech-
nologies, the scope for being more 
efficient and adding value is forever 
expanding. You only have to look 
at Uber to see that. Those lawyers 
who adapt will be the deal-makers 
of this century; not those who stick 
religiously to the way things were.

Do you agree? And, how are you 
delivering greater value to your clients?

Michael Smyth  michael@
approachablelawyer.com is a 
sole practitioner and Director 
of Approachable Lawyer Ltd. He 
has been in private practice for 
22 years, six of those working in 
London. He has a keen interest in 
understanding how legal services 
can be delivered more efficiently 
to meet the client’s needs. Michael 
will explore the themes uncovered 
by his research in future issues of 
LawTalk.
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While most lawyers recognise the 
benefit to be had from regularly 
updating their website, many 
struggle to put their good inten-
tions into practice. Sometimes 
articles do get written but fail 
to help improve a law firm’s 
website’s performance in inter-
net search. Sue Bramall explains 
how a law firm can ensure that 
its legal content helps to achieve 
the marketing objectives – rather 
than just filling space.

Draft a legal content plan
Within your marketing strategy 
you should have identified priority 
services that require promotion 
based on their potential to gener-
ate profitable business. This should 
influence the content that you 
require, whether this is new pages 
for services, sectors, legal develop-
ments or know-how.

Any suggestions from lawyers for 
new content should be measured 
against your plan. Too often topical 
subjects are chosen at the expense 
of finding a new way to write or 
talk about an evergreen need that 
has greater profit potential.

Market position
How does your content compare 
with that of your main competitors? 
It is easy to carry out a quick review 
of your main competitors’ websites. 
Is your law firm’s website content 
as comprehensive? Are your creden-
tials obvious? Is it easy to find the 
relevant lawyer to contact?

Strategic legal 
content? Or just 
a space filler?
BY SUE  

BRAMALL

USP, core messages 
and values
If your firm has gone to the trouble 
of defining its unique selling point, 
its core messages and values, then 
these should be expressed in your 
content.

If you say that you are ‘straight- 
talking’ make sure that your articles 
are not full of jargon. If you say that 
you are friendly and approachable, 
does the style of writing convey this?

If you say that you are client-fo-
cused, does your content speak 
directly to your clients more than 
you talk about yourselves?

Mix it up
Content does not always have to 
be plain text. Could you share a 
PowerPoint presentation, a flow-
chart, or a podcast to make it more 
accessible for your clients?

Whatever the format of your 
primary content, don’t forget that 
you should also share it on a variety 
of social media channels.

Writing for the internet
Your content will perform best for 
you if it is optimised for internet 
search. This requires an adjustment 
in writing style and structure, as you 
need to ensure that your content 
appeals to technology as well as 
human readers. For example, crea-
tive (journalistic) headlines that do 
not include any words relating to 
the topic are wasted.

When writing or checking arti-
cles, have a list of your priority 

search terms to hand. If your aim is to be found for 
“employment lawyer in Sydney” make sure that you 
use those very words somewhere.

Quality control
An approval protocol is also required to ensure that 
everything that goes out in the firm’s name is of an 
appropriate standard and in house style. Avoid having 
everything approved by one partner as this is likely to 
result in a log jam.

Check that all content goes out with a date stamp 
and a relevant disclaimer.

Distribute effectively
If you do not have processes in place, ensuring that your 
content is distributed across all the relevant channels 
can be time consuming and inefficient. But, by ignoring 
one or more channels, you may be ignoring those clients 
who prefer to receive their communications in that way.

Generating great legal content is only half the story 
– you also need to make sure it reaches your target 
audience. A clear legal content strategy will ensure that 
your content is used to maximum effect.

Sue Bramall  sue.bramall@bernersmarketing.com is 
Director of English company Berners Marketing, which 
specialises in marketing and business development 
for the legal profession.
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There are many specialist law firms operating 
around the country, including those that represent 
specific cultural and business interests, such as Māori.

But if a law firm has had little experience in dealing 
with Māori legal issues, which are often complex, his-
torical and can sometimes include multi-million dollar 
land resources, how should it go about engaging with 
the potential new client?

Atawhai Tibble is a principal advisor at Treasury, and 
a former lawyer.

In Rotorua at the recent ILANZ conference, Mr Tibble 
presented to lawyers what he termed ‘The 5 Wai’s of 
Māori Engagement’.

The following is a recap from his presentation that 
was given to about 340 in-house lawyers. Mr Tibble 
says these are the themes lawyers should think about 
when approaching Māori business clients.

Nā Wai: What is the purpose of the meeting, who set 
up the hui and why?

Ko Wai: Who are these people that you want to work 
with, and what is their background and board structure?

Mō Wai: What is the benefit of your meeting with 
Māori, as in what will they get out of this relationship?

Me Wai: Who is your navigator? Who is the person that 
will help both parties connect which might be a Māori 
elder or Kaumatua? It could also be a staff member from 
the law firm that knows someone within the local iwi.

He Wai: How can you authentically connect culturally? 
Do you know your marae 101 such as a mihi (greeting), 
hongi (nose press greeting), or waiata (Māori song)?

It’s a lot to remember…
Atawhai Tibble stresses that people shouldn’t feel 

PRACTICE

The 5 Wai’s 
of Māori 
engagement 
that lawyers 
should 
consider
BY NICK  

BUTCHER

intimidated by Māori protocol.
“The point of the framework is 

to provide questions and themes 
to think about. Sometimes all the 
Māori client wants is the best busi-
ness people possible. They’re not 
hiring a law firm because they saw 
a legal team do a haka or because 
they can sing waiata. It’s often more 
a case of these people are experts 
in this area of law and that’s why 
we’ve got them,” he says.

Mr Tibble says the ‘5 Wai’s’ are 
there for people to get some under-
standing of what Māori clients need 
so that they don’t embarrass them-
selves when meeting them.

“It’s about getting as much 

information beforehand so that you 
can build that business case because 
the truth is, cultural authenticity is 
about knowing when to and when 
not to engage in the culture.”

Mr Tibble says a lawyer or firm 
won’t be hired because of how they 
look, such as displaying Māori tat-
toos, jewellery or if they’re wearing 
traditional Māori attire.

“They’re hiring you because they 
know you’re the best team in town 
that can do the work. But everybody 
likes a group that turns up and has 
made an effort to learn about who 
they’re working with and to try and 
understand their culture. It means 
you’ve done your research,” he says.
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Are you partner or 
director material?
BY KATE  

GEENTY

Not every great lawyer will suit a partnership 
or management role. How can you tell if you’re cut out 
for management or partnership? And should you ever 
walk away from a promotion or partnership/directorship 
offer?

Personal coach Martin Wilson used to be a partner in 
a large commercial corporate law firm, but it wasn’t a 
role he was entirely comfortable with. He knew when 
he accepted the partnership offer that the role wasn’t 
right for him, but ignored his doubts and signed up.

“I knew in my heart that this size firm wasn’t a good 
fit for me, but it seemed crazy to turn down the offer. I 
never expected to be offered a partnership in a firm like 
that and I had pressure from older generation family 
saying ‘you’ve got to accept it, why would you turn 
down something like that?’ So my ego got in the way, 
and I chose ego over soul.”

Mr Wilson left the commercial firm after a few 

a professional coach, and setting up 
Selfmade Coaching in 2001.

Values and needs
His advice to people who are weigh-
ing up whether to take a new posi-
tion is to do some kind of ‘values 
and needs’ assessment.

“Look for an ‘intersection’ 
between your skills and experience, 
what you enjoy doing, and how 
you want to make a difference in 
the world in some small or big way. 
Then ask yourself if this job opportu-
nity intersects with those things. In 
my experience most people don’t do 
that assessment in any considered 
or thorough way, but it’s a really 
valuable one to make,” he says.

An ability to look at broader cri-
teria than just status and financial 
security is also important. “What are 
your strengths, your weaknesses, 
your skill set, interests, and life and 
career goals? Try also to get clarity 
around ‘what’s the life that wants 
to live in me’ as opposed to simply 
‘the life I might live’, to borrow 
an idea from educator and writer, 
Parker Palmer. Weigh those things 
up against the requirements of the 
job and see if it’s a good fit.”

years and entered a phase of 
self-reflection/assessment.

“It started to awaken in me that 
I’m actually better in smaller organ-
isations, more of an owner-operator 
with less or no partnership con-
siderations and less management 
accountability to others, other 
than myself and a few external 
authorities.

“I’d spent a number of years 
thinking I needed to work with 
others, I needed the support and 
the relationships. That I needed 
the financial remuneration that 
came with a bigger outfit. And I do 
to some extent, but not anywhere 
near the extent I was thinking.”

He went on to run his own law 
firm for much of the next 11 years 
(five years in partnership with 
someone else), before retraining as 
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Do you have what it takes?
Lawyers often don’t realise what stepping up to partner-
ship or management entails, says Jennifer Little, who 
runs JLR, a specialist lawyer and executive search firm.

“They might be educated in the law and not business 
and management – I think few are prepared for what 
is really involved.”

A range of different skills are needed to run a business 
and manage staff, with people skills the most important. 
Ms Little says a good partner or manager will enjoy 
investing in people and seeing them develop and grow.

“You need to value people and you need to be a good 
people manager, capable of leading, training and devel-
oping people. I think if investing in people isn’t your gig 
then don’t take on a management role.”

You also need to be prepared to have honest and 
candid conversations with your staff.

“A lot of partners and directors shy away from having 
courageous conversations. A boss is not going to be 
everybody’s mate. A boss is there to establish strategic 
direction and to lead by example,” she says.

Ms Little says partners and managers need to be 
willing to delegate work rather then hold on to it, as 
this shows a level of trust and confidence in their 
staff. “I think partners and directors also need to be 
transparent with their employees to help them realise 
the end goal.”

Is partnership the be-all and end-all?
Partnership is not necessarily the ultimate goal for 
ambitious lawyers any more, says Ms Little.

“I think a lot of lawyers don’t have aspirations to 
partnership these days for numerous reasons – lifestyle 
is more important to them, or they don’t want to take 
on debt, they don’t want to manage a team, they don’t 
want the stress that comes with ownership of worrying 
about overheads, insurance, and compliance issues.

“I think talent is highly mobile and partners really 
need to look after and retain those valued and consistent 
performers. There’s still a place for them, even if they 
are not an owner.”

The alternatives if you decide 
against stepping up
If you’ve had a decent think about an opportunity and 
decide that it’s not the right fit, it might just be a case 
of one door closing and another one opening. Turning 
down an offer can be a light bulb moment, a realisation 
of what doesn’t make you happy and an opportunity to 
think about what might be more fulfilling, says Martin 
Wilson.

“More to the point, it’s about grasping the opportunity 
to be true to yourself, as opposed to meeting others’ 
approval or giving excessive weight to financial security, 
much of which is unconscious conditioning playing 
out at the expense of one’s heart and soul. It’s difficult, 
but the price you pay longer term for not being true to 
yourself (for not realising your essence), or not embracing 
change or growing is far, far greater.”

Retirement, dissolution of a partnership, the 
addition of new partners or directors, merger or rela-
tionship property: there are a number of reasons why 
valuation of a law practice may be needed. Like any 
business a law firm will have a value which will differ 
according to the point of view of whoever is asked and 
the stake they hold. 

Sam Bassett sam.bassett@markhams.co.nz is a Director 
with the Auckland office of accountants and business 
advisors Moore Stephens Markhams. He has a particular 
interest in the valuation of law firms and also carries out 
an annual financial benchmarking survey of Auckland 
law firms. He has answered some questions about the 
process and information used to value a law practice:

What sort of information is used 
to value a law practice?
1 Copies of the firm’s financial statements for the last 

three financial years,
2 A copy of the firm’s current year to date management 

accounts and budget,
3 A copy of fees by author reports produced from the 

firm’s practice management system,
4 General detail of gross fees by type of legal work, 

eg, 70% conveyancing 20% trusts and estates 10% 
commercial, etc,

5 A list of the top 20 client fees by client group, and type 
of work undertaken – this is to assess risk or reliance 
on single large clients and to assist with making an 
assessment regarding transferability of work,

6 A list of equity partners and their ages, non-equity 
partners and legal authors.

What are the most important 
determinants of a law firm’s valuation?
The two key factors are profitability and transferability 
of client work. If a firm is very profitable and there is 
an assessment that the clients and work is relatively 
easily transferrable to either a new firm or a new partner, 

What is 
needed to 
value a law 
practice?
BY GEOFF ADLAM

PRACTICE
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this firm will command a higher 
valuation as a percentage of gross 
fees over another firm.

What are the most common 
stumbling points/conten-
tious areas?
I sometimes see existing firms 
where many years ago an inflated 
goodwill value was placed on the 
balance sheet. This value has not 
been reassessed and when a new 
partner is asked to buy into the firm, 
they question if it is reasonable that 
they buy into a firm’s balance sheet 
that has an over-inflated value of 
goodwill (which is historical and 
dates back many years). This is often 
where I end up assisting the firm 
and the new partner to work out 
the correct value for the goodwill 
element in a law firm.

Another contentious area can be 
work in progress, or WIP. Most small 
legal firms do not “book” WIP on 
their firm balance sheets. However, 
true work in progress that is going 
to turn into cash to the firm once 
invoiced and paid does represent 
value. This value needs to be dis-
counted to reflect such things as 
write-offs, potential bad debts and 
the time it will take for WIP to turn 
into cash. Work in progress is often 
an area that needs to be worked 
through carefully before there is a 
change in equity partners in a firm. 

Firms that have sizeable WIP and 

the production of the firm’s profit. 
Therefore, a valuation needs to make 
an assessment of this reliance on 
the individual practitioners and 
their contribution to overall prof-
its. A multiple is only applied to 
the assessment of “super profit” or 
future maintainable business profits 
that are produced by the firm over 
and above a fair recognition of the 
individual partners’ efforts.

Sometimes for a small sole prac-
tice there may not be any “super 
profit”. Therefore, the firm has very 
little value.

Are there any valuation 
differences between 
partnerships and 
incorporated firms?
The underlying valuation principle 
of applying a multiple to the firm’s 
super profits is still applied to value 
the goodwill of a firm whether it is an 
incorporated firm or not. This value 
then needs to be incorporated into 
the company’s balance sheet with 
some adjustments to determine 
the share value for an incorporated 
law firm. With an incorporated firm, 
issues such as shareholder continuity 
requirements for imputation cred-
its and the allocation of company 
dividends prior to a shareholder 
change need to be considered if the 
valuation is being completed for a 
proposed change in shareholding of 
the company.

debtors balances or “lockup” indicate that there is a 
significant funding requirement, often by the existing 
equity partners or owners. It can be daunting or chal-
lenging for new equity partners to work through how 
they are going to fund a current account or share of 
the firm’s funding requirements in such circumstances. 
These issues can be worked through but it is always 
easier to work through the funding requirement for 
efficient profitable firms where the funding requirement 
is not as high.

How long would a valuation take?
A valuation can be undertaken for various reasons. If a 
full Independent Valuation Report is required in accord-
ance with the CAANZ Advisory Engagement Number 
2 (AES 2) then I would allow for 3-4 weeks or so for a 
valuation to be completed. In other circumstances where 
an indicative valuation range for goodwill in a firm is 
required, I would allow for a week.

Are there any rule-of-thumb metrics 
which indicate the likely valuation/
sale price of a law firm (such as annual 
billings, areas of practice, etc)?
Certain percentages of gross fees are often quoted as a 
rule of thumb way to value a firm. However, the results 
that such a rule of thumb approach throw up can be 
wildly inaccurate. There is a huge difference in the value 
of the firm with $1 million gross fees and a net profit of 
$500,000 over another firm with $1 million gross fees 
and a net profit of $150,000.

Generally, valuation of a law firm is undertaken by 
applying a multiple to “super profits” or business profits 
that are produced by the firm over and above a fair 
allowance for the efforts of the working equity partners. 
This allowance is referred to as a “notional salary”. Unlike 
many other commercial businesses, there is usually a 
heavy reliance on the equity partners of a law firm for 
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Lawyers cannot legitimately 
refuse a request by the Official 
Assignee, or by a liquidator, for 
access to or disclosure of, an insol-
vent client’s privileged records or 
information. That is because the 

Lawyers’ disclosure obligations 
in client bankruptcies 
and liquidations
BY PAUL  

COLLINS
NZHC 2314, [2016] NZAR 1405. A recent authority in 
relation to company liquidations is McCullagh v Robt 
Jones Holdings Ltd [2015] NZHC 1462, 22 PRNZ 615.

It should be noted, however, that the position in 
relation to bankruptcies was qualified recently in the 
United Kingdom, in Avonwick Holdings Ltd v Shlosberg 
[2016] EWCA Civ 1138. In that case the Court of Appeal 
took a narrower view about privilege in that context. 
Privilege is a fundamental human right and only vests 
in the administrator in bankruptcy to the extent that 

PRACTICE

insolvent client’s privileges vest in 
the Assignee or liquidator and not 
the insolvent client or former client.

The enduring authorities in this 
area include, in relation to bank-
ruptcy, Re Konigsberg (a bankrupt) 
[1989] 3 All ER 289 (Chancery 
Division), Wong v Official Assignee 
[1997] NZFLR 300 (HC) and, more 
recently, Leeds v Richards [2016] 
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the legal advice relates to property in the bankrupt’s 
estate. It remains to be seen whether this approach 
will be adopted here.

A request to the insolvent party’s lawyer or former 
lawyer may be made informally by the Official Assignee 
or liquidator or may be required more formally by way 
of summons issued by the Assignee under s 165 of the 
Insolvency Act 2006, or by notice from a liquidator under 
s 261(2)(f) of the Companies Act 1993.

Failure to comply with the terms of a summons, 
without reasonable cause, is an offence under s 440(1)
(c) of the Insolvency Act, punishable by imprisonment 
for a term not exceeding 12 months or to a fine not 
exceeding $5,000, or both. Failure to comply with a 
notice given by a liquidator is an offence punishable 
by a term of imprisonment not exceeding two years or 
a fine not exceeding $50,000, under s 373(3)(a) of the 
Companies Act.

In addition, the persistent refusal by a lawyer to 
comply with a lawful requirement by the Assignee or 
a liquidator could have professional consequences in 
the event of a complaint being made to the Lawyers 
Complaints Service.

On the other hand, disclosure of a client’s confidential 

information to the Assignee or a liquidator in response 
to a lawful request is an example of an exception to 
the usual requirement of strict confidentiality because 
disclosure is “required by law” and is mandatory under 
rule 8.2(d) of the Conduct and Client Care Rules.

In the experience of the New Zealand Law Society and 
the Lawyers Complaints Service, resistance by lawyers to 
lawful requests for disclosure of the content of insolvent 
clients’ files tends to be based on a misconception about 
the nature of privilege and confidentiality in that context.

While existing privileges continue to apply, the party 
entitled to assert or waive the privilege is the Assignee 
or liquidator, not the insolvent company or individual 
client. That includes privileges held by the bankrupt 
individual or insolvent company jointly with any other 
person. As with joint privilege generally, the Assignee 
or liquidator may waive privilege, without the waiver 
binding any other joint privilege holder, subject to an 
order to the contrary under s 66(1)(c) of the Evidence 
Act 2006.

These principles apply equally to regular bankruptcies, 
bankruptcies under the no asset procedures in Part 5 
Subpart 4 of the Insolvency Act, company liquidations 
and companies in voluntary administration under Part 
15A of the Companies Act.

Liens
The situation in relation to liens (which might conceiva-
bly be asserted over client records and documents) is set 
out in s 172 of the Insolvency Act which provides that a 
lien over a bankrupt person’s deeds and business records 
is rendered ineffective against the Assignee. Section 
263 of the Companies Act is the equivalent provision 
in company liquidations.

Where privilege may continue 
to vest in the insolvent client
Where a client has sought legal advice from a lawyer 
about an impending bankruptcy or liquidation, the 
communications between the lawyer and the client 
may remain privileged to the client if it can be shown 
that the communication did not relate to the bankrupt’s 
“property, conduct or dealings” or, in the case of a com-
pany, its “books, records, or documents”. Legal advice 
to a director personally about insolvency issues, and 
the consequences of the liquidation for that person, 
would be likely to fall outside the power of compulsion 
by the liquidator.

However, exceptions to the general principle that 
confidences and privileges belonging to individuals 
or companies will vest in the Assignee or liquidator 
are likely to be applied narrowly if the result is to 
frustrate the statutory powers intended to promote 
the fair and efficient administration of a personal or 
corporate insolvency.

Paul Collins is an Auckland barrister practising from 
Shortland Chambers.

 Photo by ‘SETShots’ CC-By-NC https://flic.kr/p/owSmvW
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Flexible working may not cur-
rently be the norm for lawyers, but 
it is the way of the future, says Sarah 
Taylor, the author of a new report 
called Valuing Our Lawyers: The 
untapped potential of flexible working 
in the New Zealand legal profession.

Ms Taylor investigated flexible 
working in the legal profession 
after receiving a scholarship from 
the In-house Lawyers Association of 
New Zealand (ILANZ) – a section of 
the New Zealand Law Society.

She says there is a need for new 
role models – different from the 
lawyers who are held out as success-
ful because of the long hours they 
spend in the office or the positions 
they hold. These days, she says, 
the importance of lawyers’ lives 
outside of work should be recog-
nised and employers need to set up 
an environment and culture “that 
supports flexible working regardless 
of gender, age, role, level or reason”.

The study
The study looks at flexible working 
in the legal profession, with a focus 
on in-house lawyers. It looks at why 
people want (or need) to work flex-
ibly, how many people are doing it, 
the benefits and challenges of it, and 
how to make it work. It also looks at 
different legal services models and 
ways to “harness a largely untapped 
talent pool”.

What is flexible working?
Flexible working can take many 
forms, including working part-time, 
working remotely, job-sharing, 
working flexi-hours, or working a 
fixed-term contract.

Ms Taylor says a lot of lawyers 

PRACTICE

Flexibility in 
the workforce
BY KATE  

GEENTY

she interviewed work in permanent, 
full-time positions but on a flexible 
basis, for example, working from 
home one day a week, or starting 
late on certain days.

“Many interviewees emphasised 
that flexible working, for them, was 
not about working less hard or less 
hours, but about having some auton-
omy about when, where or how they 
work. They did not mind working 
long hours or sometimes working in 
the evenings or weekends if it meant 
they had the ability to balance other 
important things in their life: to go to 
piano lessons on a Tuesday morning 
or pick up their kids from school on 
Thursday afternoons.”

Who is affected?
It’s not just a working mum issue, 
Ms Taylor emphasises, instead it 
is relevant to men and women of 
all ages and roles, regardless of 
whether they have children.

“I interviewed men and women 
from all around New Zealand, 
some with kids, some without, 
from a range of positions, areas of 
expertise, and different levels of 
experience, in-house lawyers from 
the public and private sectors, and 
private practice lawyers.”

The report includes 10 case stud-
ies of lawyers with different back-
grounds, situations and experiences 
with flexible working. “I hope that 
these stories will provide some 
inspiration and that these are the 
sort of people who will be future 
role models in our profession.”

Although there is limited data 
on the number of New Zealand 
lawyers who have flexible working 
arrangements, Ms Taylor says that 
various reports indicate that more 

The untapped potential of flexible working in the  
New Zealand legal profession

Sarah Taylor

▴ Sarah Taylor

in-house lawyers work flexibly than private practice 
lawyers; the number of women lawyers working flexibly 
significantly outnumbers men; and that some parts of 
the private sector are more open to flexible working 
than the public sector.

The attraction of being flexible
A desire for better balance between work and life outside 
of work is one of the main reasons people want more 
flexibility in their working lives. “Lawyers, in particular, 
often struggle to achieve a good balance. Failure to do 
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so can lead to a myriad of problems 
and great lawyers leaving the pro-
fession,” says Ms Taylor.

She found that flexibility is highly 
rated when it comes to job satisfac-
tion, citing surveys that found more 
than two-thirds of New Zealand 
workers would quit their job for a 
similar role that had more flexible 
hours, and that workers would 
prefer more flexibility in their hours 
over more holiday.

Ms Taylor notes that while flexible 
working has traditionally been seen 
as being for the sole benefit of the 
employee at a cost to the employer, 
this view is changing and numerous 
studies have shown that organi-
sations can benefit from flexible 
working practices.

Personal experience
Ms Taylor, who has worked as a 
lawyer since 1998 in Wellington, 
London and Singapore and now 
Nelson, is a big fan of flexible 
working. She has worked flexibly, 
in various forms, since 2011 and says 
it has enabled her to work in some 
“truly great jobs while doing other 
important and fun things”.

Her last four jobs have been part-
time – three of them were advertised 
as full-time positions but she applied 
anyway. “My employers were happy 
to employ me on a part-time basis 
despite there being no indication of 
any flexibility in the job ads.”

Her current job – Principal Legal 
Advisor at the Tasman District 
Council – was advertised as part-
time with flexibility around days 
and hours worked. “I have been 
monitoring legal job ads for several 
years and have only seen this a few 
times. It was like pollen to a bee.”

Barriers and bias
Some people are worried that work-
ing flexibly could have a negative 
impact on their career or the quality 
of work they receive, however Ms 
Taylor concludes that it is possible 
to progress a career while working 
flexibly. She says some reasons why 
flexible working arrangements are 
not being adopted include:
• Unconscious bias in the 

organisation,

Crunching the numbers
Statistics New Zealand has reported that, 
between 2014 and 2019, it is expected that 
39% of New Zealand employees would be 
hired on flexible working arrangements, “to 
attract, engage and retain the best talent for 
their business”.
• One third of New Zealand workers are in 

‘non-standard’ work, in that they are either 
self-employed, or have temporary or part-
time work,

• Almost half of all employees have flexible 
hours at least sometimes, ie they can start and 
finish work at different times if they want to,

• Almost a third of employees spend some 
time working from home over a four-week 
period.

Mixed views
❝ I haven’t seen anyone who works part-time 

who doesn’t work really hard. ❞
— Manager, public sector legal team.

❝ There is a lot to be said for being optimum. 
I can achieve more in a couple of hours in 
an optimum state than [I can] in two days in 
the office. If we’re using billable hours, what 
makes more money? Longer, unproductive 
hours … it’s madness. There is a perverse 
disincentive to be efficient. ❞

— Partner, law firm.

❝ We have the tools to enable remote working 
but there is no replacement for face-to-face 
contact … when the clients wander in, they 
want someone there. ❞

— Manager, public sector legal team.

❝ It [remote working] is fine with people I 
trust, but there are some people I just don’t 
trust to work from home. ❞

— Manager, public sector legal team.

❝ I previously worked part-time, but found I 
was actually doing a full-time job for part-
time wages. So I moved to full-time – my 
workload didn’t really change but I had 
more time to do it in. ❞

— Senior solicitor, public sector legal team.

❝ I felt like I had to work extra hard to deliver, 
to prove myself, to not let anyone down. I 
did not want anyone to think I was failing 
because I was part-time.❞

— Intermediate solicitor, public sector legal 
team.

• A culture of presenteeism (the 
need to be seen in the office and 
a perception that if someone 
is physically present, they are 
working and productive),

• A fear of excessive workload,
• Lack of trust of support from 

managers or colleagues,
• Guilt, stigma and lack of 

confidence.

The keys to success
Sarah Taylor reports that trust, good 
communication, support, reciproc-
ity, good technology and adaptabil-
ity are the key factors in a successful 
flexible working arrangement.

A supportive manager is seen as 
a key factor in a successful flexi-
ble arrangement. “More than one 
interviewee talked about situations 
where they had a great flexible 
arrangement, but when their man-
ager changed, the arrangement did 
not work so well, which led to them 
leaving their job.”

Flexibility also needs to be a two-
way street, and employees have to be 
willing to occasionally work outside 
of their normal hours or conditions.

“All the lawyers I talked to recog-
nised this and said that while it was 
important to set boundaries, they 
accepted that there would always 
be times when they might need to 
be available outside their normal 
work hours,” she says.

Wasted potential
The report finds that a lot of lawyers 
want more flexibility than is cur-
rently on offer. Ms Taylor believes 
offering flexible conditions could 
open up a bigger, more diverse talent 
pool and provide opportunities for 
lawyers who might otherwise leave 
the profession.

“Until employers are more open 
about flexibility and proactively 
invite applicants on a flexible basis, 
they will be limiting the pool of 
talent from which they can draw 
and there will continue to be wasted 
talent in our profession.”

To read the report in full go 
to ilanz.org and look under 
resources. Email Sarah Taylor at 
 sarah@lawstudio.nz
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I’ve spent most of my career in in-house counsel 
roles reporting to boards. It’s challenging work, often 
involving some hard conversations. By its very nature, 
an in-house counsel operates under many and separate 
legal relationships which create competing tensions that 
can be difficult to resolve. These relationships include: 
as ‘employee’ reporting to the chief executive (CEO), 
as independent legal advisor to the board, and as part 
of the executive team charged with the growth and 
health of the organisation. Add to this mix the inherent 
obligations you have as a lawyer, and things get rather 
complicated – potentially even ‘explosive’ – especially 
if your advice appears contrary to the views of the CEO 
and/or the board.

I don’t have all the answers, but it’s clear that the 
recurring issues we face are largely because the obliga-
tions in the various relationships are not well-defined, 
let alone reconciled:
1 As an employee, your obligations to the organisation, 

to the board and sometimes even your obligations 
as a lawyer may not always align to your CEO’s 
expectations.

2 Your advice to the board may not be in line with what 
your line report ‘boss’ or the board would like to hear.

3 You must act in the interests of your ‘client’ – but that 
could be the organisation, the line report boss, the 
board or even another related company.

IN-HOUSE

The balancing act
Navigating the complexity 
of in-house counsel
BY DAVID  

DUNBAR

Typically, the senior in-house coun-
sel reports to the CEO (though some 
report to a chief operations officer 
or into finance and administration). 
The incentives and Key Performance 
Indicators (KPI) for in-house coun-
sel are usually aligned with those 
of the CEO. Yet, sometimes, these 
incentives will be at odds with 
the delivery of independent legal 
advice. For example, many incen-
tive-based bonus schemes are based 
on the profitability of the company 
or organisation. If you, as a lawyer, 
are rewarded for driving a profit it 
can make it difficult when you have 
advice to deliver to the board, or 
the CEO, which might be seen to 
challenge that profit.

We’ve all seen examples of 
in-house counsel being unable 
or unwilling to blow the whistle 
on illegal internal dealings. The 
American energy giant Enron is a 
stark example of an organisation 
operating in a dangerous and ille-
gal manner for some years before it 
finally crashed and burned. In the 
end it was one of the finance team 
who blew the whistle – which led to 
the inevitable question, where were 
the lawyers?

Role balancing
In-house counsel must often bal-
ance roles. We can be part of the 
executive and strategy-making 
part of the organisation yet at the 
same time be expected to give inde-
pendent advice. That advice may or 
may not support the strategy or the 
tactical implementation and, not 
surprisingly, if you point out legal 
barriers to proposals that seem a 
good way to generate profit, you 
can feel rather unpopular.

In some organisations in-house 

There are no 
easy answers 
to the 
challenges 
facing 
in-house 
counsel. 
However, 
there are 
some key 
foundations 
that you can 
put in place; 
and best put 
these in place 
sooner, rather 
than later.

Mediator

04 915 0782  |  021 342 947
hayden.wilson@kensingtonswan.com

For pragmatic resolution  
of disputes contact  
Hayden Wilson BA, LLM
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counsel perform other roles. These include being 
appointed as directors to subsidiary companies. The 
inevitable diversion of interests of the parent and the 
subsidiary make for some troublesome decisions.

In regulatory bodies such as the Medical Council of 
New Zealand, in-house lawyers often undertake del-
egated decision-making. As its Registrar, I am always 
mindful of making any decision that attracts valid 
criticism of the Council.

Key foundations
There are no easy answers to the challenges facing 
in-house counsel. However, there are some key foun-
dations that you can put in place; and best put these 
in place sooner, rather than later.

First, set up the relationship correctly from the begin-
ning. It’s useful to record in your employment agreement 
where your obligations lie: that you are employed as an 
independent legal advisor to the board, have obligations 
as a lawyer and you report directly to the board on 
advisory matters. The line report to the CEO is a separate 
relationship and that needs to be clear from the outset.

Secondly, document in policies (potentially in the 
board manual) your role and obligations as in-house 
counsel and your relationship with the board. This should 
also cover the procedure for individual board members 
who wish to seek their own legal advice when their 
interests diverge from the organisation and the board as 
a whole. Board members sometimes do not understand 
that counsel do not act for individual members.

Consider what insurance you need as an in-house 
lawyer; essential if you report to a board. You might 

be liable personally for professional 
advice given to the board and there-
fore need professional indemnity 
cover. If you have other roles such 
as directorships in subsidiary 
companies you also need your own 
director’s cover for that role. It’s up 
to you to make sure your cover is 
robust and documented in your 
employment agreement.

The advent of the shared services 
regime that came into force last year 
highlighted some issues for in-house 
lawyers in cases where they are 
asked to advise other companies 
or entities. If, for no other reason 
than making these obligations clear, 
the shared service rule changes 
were welcome. (See rule 15.2 of the 
Lawyers and Conveyancers Act 
(Lawyers: Conduct and Client Care) 
Rules 2008)

Clarifying these obligations and 
your role is not just for your own 
legal and ethical peace of mind. 
Your client’s position can also be 
severely jeopardised if you don’t 
get it right. The privilege attached 
to advice and communications by 
in-house lawyers is vital to client 
organisations. There are numerous 
cases of this being put in jeopardy 

through a failure to correctly iden-
tify the client and the nature of the 
advice as well as ensuring it was 
delivered to the correct client. Sadly, 
I’ve seen cases of non-New Zealand 
lawyer legal advisers (sometimes 
calling themselves in-house coun-
sel) advising their organisations 
without them knowing they weren’t 
lawyers, so privilege did not attach 
to their advice.

It is always helpful to discuss 
these issues with someone who’s 
in the same shoes – the Wise Heads 
in ILANZ are a good place to start. 
These senior in-house lawyers gen-
erously give their time and expertise 
on a voluntary and confidential 
basis. Don’t hesitate to approach 
them for help.

David Dunbar  ddunbar@mcnz.
org.nz is the Registrar of the 
Medical Council of New Zealand. 
He is a senior in-house lawyer 
of many years. He is the current 
President of the Wellington Branch 
of the New Zealand Law Society 
and has served on the executive 
committee of the NZLS in-house 
lawyers Section ILANZ.
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As a health and wellbeing pro-
fessional I spend a lot of time 
advising, encouraging and inspiring 
people to do more ‘healthy’ things. 
We all understand that we need to 
look after ourselves to perform at 
our best, whether that’s physically, 
mentally or emotionally.

The latest New Zealand Health 
Survey, in 2015/16, found that 34% 

When health 
becomes unhealthy
BY RAEWYN NG of people aged 15 and over were 

obese, and a further 35% were 
overweight (but not obese). From 
2006/7 to 2015/16, the adult obesity 
rate increased from 27% to 32%.

It seems that health is compli-
cated – the information out there is 
overwhelming and often conflicting. 
Everyone seems to be gluten-free, 
dairy-free, sugar free, organic, paleo 
or vegan, advocating for high-in-
tensity exercise or high-volume 
endurance. As a society, we also 

appear to have a tendency towards 
the extreme – if a little of something 
is good, then more must be better.

What can start out as a healthy 
interest in healthy food, exercise 
and lifestyle can quickly spiral out 
of control into a case of ‘orthorexia’. 
And it’s happening more and more 
often.

Orthorexia is a term first coined 
by Dr Steven Bratman in 1997 to 
describe how some people’s dietary 
restrictions in pursuit of health 
perfection leads to unhealthy conse-
quences like social isolation, anxiety, 
loss of ability to eat naturally and 
intuitively, reduced interest in other 
human activities and in some cases 
malnutrition. The focus is less on 
losing weight (such as in anorexia 
or bulimia) and more on achieving 
perfection in the form of a flawless 
diet and lifestyle.

Since looking after your health is 
considered socially acceptable (as it 

PRACTISING WELL
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should be), and making sacrifices 
for your health, exercising extreme 
self-control, ‘eating clean’, and being 
‘good’ are generally admirable qual-
ities, this makes orthorexia compli-
cated and the line between interest 
and obsession becomes blurred.

The increased trend towards 
orthorexia can be partly attributed 
to the images of perfection we’re 
continuously exposed to in social 
media and mainstream advertising, 
feeding our propensity to be critical 
of ourselves, our bodies and our 
eating patterns and pushing us 
towards more extreme behaviours 
in a bid to attain perfection.

So how do we know if we’re 
simply healthily health conscious 
or unhealthily health obsessed?

Some common signs of health 
obsession are:

Feelings of guilt after 
‘unhealthy’ behaviours. 

Most of us can handle an occasional 
treat without beating ourselves 
up – we understand that having 
some birthday cake or taking a 
day off from the gym every now 
and then isn’t going to undermine 
our health too much. But if you feel 
anxious, angry or depressed when 
you start thinking about being out 
of routine, it’s time to examine this 
more closely.

Health as morality. 

Yes, some foods are ‘better for you’ 
than others but when you start to 
think of your food as ‘good’ and 
‘bad’ it’s easy to get caught up in 
thinking about yourself as ‘good’ 
and ‘bad’.

This kind of thinking sets you 
up for failure, cultivates feelings of 
guilt and a need to punish yourself 
after you’ve been ‘bad’. Before long, 
you’re thinking about how far you 
should run to ‘burn off ’ that des-
sert or how many squats ‘make up’ 
for that after-work drink. Having 
that occasional chocolate bar or 
burger may take you further away 
from your health goal, but it does 
not make you a ‘bad’ person and 
you do not have to ‘make up’ for it.

If you’re feeling excessively right-
eous and worthy for eating foods 
that you consider safe, if you’re 

exercising because you think you 
‘have to’ even when you don’t feel 
like it and if you feel anxious or 
self-loathing when you have ‘bad’ 
food or give yourself a day off from 
the gym, have a think about your 
values and the place of food and 
health within your world view.

Your world becomes smaller to 
fit your health requirements. 

If you’re saying no to social engage-
ments to the gym, if meals out stress 
you out because you don’t know if 
the food on offer fits your food rules, 
then your life is being governed by 
your health and exercise practices.

You may find you get apprehensive 
and worried thinking about what 
you’re going to eat or how you’re 
going to get your exercise in when 
your routine is disrupted and out 
of your control, for example during 
a work trip. There’s a difference 
between being organised and making 
the best choices for the situation 
you’re in and being dictated by your 
beliefs around healthy perfection.

When sticking to your health 
rules starts to affect other parts 
of your life to a large degree, and 
restricts what feel you can do, you’re 
becoming health obsessed.

A large part of your day is 
consumed with thinking 
about food and exercise.

We should definitely plan and be 
organised when it comes to what 
we’re eating during the week and 
when we’re going to get our exercise 
in, but if you find you spend most 
of your day thinking about what 
you’re going to eat, and stressing 
about what’s in it, or worried that 
an hour at the gym is not going to 
be long enough, consider if you have 
your priorities right.

When we’re preoccupied by 
thoughts of how to make the health-
iest choices it doesn’t leave much 
room to think about other things 
aspect of our lives.

You over-exercise. 

When you’re ‘pushing through’ your 
exercise and your body tells you it’s 
just too much but you have a ‘no 
excuses’ mentality. When it’s hard 
to get out of bed in the morning, 

you’re sore and achy all the time, 
you have continuous niggling inju-
ries or you’re getting sick more often 
and your muscle mass is decreasing 
despite increased weight training 
your body is telling you it needs to 
rest and recover. If you’re carrying 
on regardless and you’re just not 
listening to your body, perhaps your 
ideas about health are getting too 
inflexible.

Time to re-evaluate

If any of these resonate with you, 
it’s time to take a step back and 
re-examine what being ‘healthy’ 
means to you. Ask if your world is 
being limited by your beliefs about 
health and if your ideas of how 
you’re supposed to eat, exercise 
and live encroach on your behaviour 
or causes you guilt or anxiety. Are 
you spending more and more time 
thinking about what you can and 
can’t eat or how much exercise will 
equate to your calorie intake?

Consider how the obsession with 
health started and whether it devel-
oped as a coping mechanism, for 
example as a means to control your 
life when things were out of control 
or distract you from something else 
that was happening at the time. If 
you need help working through 
eating and health behaviours 
consider contacting a nutritionist, 
dietitian, counsellor, psychologist or 
health coach.

Reducing or eliminating junk food 
and getting regular exercise is by all 
means a good idea but becoming 
obsessive or compulsive about it all 
will impact on your mental, physical 
and emotional health. Food serves 
a larger purpose for us than just 
providing nutrients. Food is social 
and central to relationships and 
connection with family and friends. 
It also becomes a political act when 
you take into account how where 
and what you buy.

A health-conscious person cares 
about their body; a health-obsessed 
person freaks out over it.

Raewyn Ng  mybod.co.nz is a 
movement coach with an interest 
in wellbeing and holistic health, 
managing stress and living a bal-
anced lifestyle.
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Duty to make 
client’s position 
clear
When clients are remanded in cus-
tody and seek an early fixture date, defence 
counsel “have a duty make the client’s 
position clear to the court and seek to 
accommodate the clients’ instructions,” 
a lawyers standards committee has said.

A client complained about his lawyer, B, 
who was appointed on legal aid. He said 
that B took inadequate steps to obtain 
an earlier fixture date for him and was 
complicit in the Police attempt to delay 
his hearing. The client complained that 
B misled him and lied to him about the 
availability of earlier dates.

The client was remanded in custody on 
charges of unlawful possession of a fire-
arm, male assaults female, contravening 
a protection order, injuring with intent to 
injure and threatening to kill. He pleaded 
guilty to the firearms charge and not guilty 
to the other charges.

The client said B lied when he told him 
the closest available hearing date was 12 
January 2017.

However, the committee said there was 
no evidence that he did lie or deceive his 
client. It was “quite apparent” that B based 
his remarks to the client on the police indi-
cation that the earliest practical fixture for 
them was 12 January.

During the Case Review Hearing on 26 
September 2016, the Judge indicated dis-
quiet at the length of the custodial remand 
and put some pressure on the prosecutor 
to accept an earlier fixture. A fixture of 12 
December 2016 was eventually agreed on.

“Against this factual background it 

Lawyers Complaints Service
cannot be said that the standard of [B]’s 
representation fell below an acceptable 
standard,” the committee said. The 
Committee decided to take no further 
action on the complaint.

“It is, however, appropriate that the 
committee makes some comment about 
[the clients]’s situation.

“It appears likely that on occasion 
prosecutors and defence counsel fail to 
give sufficient cognisance of the fact that 
persons who have been remanded in cus-
tody awaiting hearings are entitled to the 
presumption of innocence.

“They are entitled to as early a fixture 
as is practical.

There can be a danger in the courts and 
defence counsel uncritically accepting the 
prosecutor’s statement that fixture dates 
are inconvenient to their witnesses (for 
example, because on a proposed fixture 
date a police officer witness will be on a 
rostered day off).

“Where someone who has been 
remanded in custody seeks an early 
hearing date, then defence counsel have 
a duty make the client’s position clear to 
the Court and seek to accommodate the 
clients’ instructions,” the committee said.

No instructing 
solicitor and 
failure to release 
a client’s file
A barrister, M, has been fined $4,000 
for failing to release a client’s file. It also 
appeared that he did not have an instruct-
ing solicitor.

This followed a lawyers standards 
committee making two findings of 

unsatisfactory conduct against M.
M was instructed to act for Q who had 

been removed from his professional body’s 
register. Q terminated M’s retainer after his 
judicial review proceedings were struck 
out.

Q’s new lawyer wrote to M requesting 
the file and attaching an authority to uplift 
from Q. A follow-up email was sent three 
weeks later. A further follow-up email 
was sent almost four weeks later, again 
requesting that the files be forwarded as 
soon as possible.

Rule 4.4.1 of the Lawyers and Convey-
ancers Act (Lawyers: Conduct and Client 
Care) Rules 2008 “provides that a former 
lawyer must act upon any written request 
to uplift documents without undue delay,” 
the committee said.

M had “clearly failed to comply with that 
rule” and that constituted unsatisfactory 
conduct.

The committee also found that, on the 
balance of probabilities, it was more likely 
than not that M did not have an instruct-
ing solicitor, in breach of the intervention 
rule, and that constituted unsatisfactory 
conduct.

As well as the fine, the committee 
ordered M to pay $1,000 costs.

Failing to keep proper records
In a separate but related decision, the 
standards committee censured and fined M 
$4,000 for unsatisfactory record-keeping.

This decision followed an own-motion 
investigation, which began because M had 
not complied with the committee requiring 
him to produce his files on the Q matter.

After he was notified of the own-motion 
investigation, M provided what he said was 
his file in the matter. The committee was 
concerned about the form the file took 
and set the matter down for a hearing. 
After the notice of hearing had been sent 
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Signing and 
registering 
instrument 
without authority
A former lawyer who signed, certified 
and registered a mortgage priority 
instrument on behalf of a trust without 
the authority of one of the trustees, has 
been censured by a lawyers standards 
committee.

The committee found that the lawyer, 
E, was guilty of unsatisfactory conduct.

E acted for Mr F, who was one trustee of 
the F Family Trust. The other trustee was a 
trustee company of a legal firm, company 
C. Mr G was a director of company C and 
a partner of the legal firm.

E signed, certified and registered the 
mortgage priority instrument on the Land 
Titles Register on behalf of the trust, grant-
ing a bank first priority over an existing 
mortgage to the F Family Trust. This was 
part of a refinancing transaction.

E wrote to Mr G advising him that he had 

received instructions from Mr F in relation 
to refinancing. Accompanying that letter 
was an A & I form for the discharge for 
completion and return by Mr G’s firm. The 
letter did not mention that E had already 
registered the priority instrument.

Mr G complained to the Lawyers 
Complaints Service that E did not have 
authority from company C to sign and 
certify the mortgage priority instrument 
and, as such, had acted unlawfully.

E told the committee that he believed he 
was able to give the required certificate. He 
said his client “gave strict instructions on 
his own behalf and on behalf of his family 
trust to proceed to complete all formali-
ties required to comply with the bank’s 
instructions as refinancing mortgagee…”

E also stated: “Mr [F]’s instructions on 
behalf of the trust were clear, ie no com-
munication with the corporate trustee. In 
any event, as Mr [F] was settlor, co-trustee 
and beneficiary of the trust, and also its 
substantial creditor, it was reasonable to 
assume that if the matter had been raised 
with [company C], authority would have 
been received. In these circumstances it 
was taken that Mr [F] was authorising me 
on behalf of the trust.”

The committee said it accepted the com-
plainant’s submission that Mr F, as only 
one of the two trustees, had “no power to 
make a decision on behalf of both trustees, 
and as such had no power to authorise E 
on behalf of all trustees in relation to the 
Land Transfer dealing”.

The integrity of the electronic system of 
registration “is potentially undermined by 
such action,” the committee noted.

In considering the orders it should make, 
the committee said it took into account E’s 
advice that the Registrar-General of Lands 
had cancelled his e-dealing licence and that 
E had surrendered his practising certificate 
and sold his legal practice.

As well as censuring E, the committee 
ordered E to pay $1,000 costs.

Trust account 
breaches
A lawyer, K, has been censured and 
fined $1,000 by the Legal Complaints 
Review Officer (LCRO) for a series of 
breaches relating to the operation of his 
trust account.

When a lawyers standards committee 
considered the breaches, it determined that 

the matter be referred to the New Zealand 
Lawyers and Conveyancers Disciplinary 
Tribunal.

K applied to the LCRO for a review of the 
committee’s decision. Following that, K’s 
counsel and Counsel for Committee invited 
the LCRO to make orders by consent. Those 
orders included a finding of unsatisfactory 
conduct rather than referral to the Tribunal.

Charges faced
The charges K faced followed a report 
from a Law Society inspector. The report 
identified that K had:
• Charged agency fees in transactions 

where he had not employed an agent;
• Made payments for personal matters 

from his trust account ledger (no client 
funds were used for these payments);

• Dormant balances in his firm’s accounts;
• Not provided engagement letters in two 

matters; and
• Paid funds into a client’s bank account 

without verifying the account with his 
client before making payments.

LCRO decision
In LCRO 267/2016, the LCRO said he had 
carefully considered all the available mate-
rial before deciding to make the consent 
orders sought. This included the fact that:
• K’s career had been lengthy and he was 

soon to retire from practising law;
• K was no longer a sole practitioner;
• K no longer had responsibility for a trust 

account;
• K’s errors were oversight and lack of 

attentiveness rather than deliberate or 
intentional; and

• The committee had reconsidered its deci-
sion to refer the matter to the Tribunal 
after careful consideration and with the 
approval of the Law Society’s National 
Prosecutions Manager.
K had accepted responsibility for the 

deficiencies in the management of his trust 
account, and had accepted the appropriate-
ness of an unsatisfactory conduct finding 
being made, the LCRO said.

“I accept the submissions advanced 
by counsel for the committee, that the 
outcome proposed presents as being in 
line with what the Tribunal may well have 
concluded was an appropriate finding.”

As well as the censure and fine, the 
LCRO made a finding of unsatisfactory 
conduct, ordered K to pay $2,000 standards 
committee costs and $1,200 LCRO costs, 
and ordered publication of the facts of the 
complaint, but not K’s name.

out, M provided what he referred to as the 
“balance of the file”.

The committee looked at whether M’s 
record-keeping fell short of the standard of 
competence and diligence that a member 
of the public is entitled to expect of a rea-
sonably competent lawyer, and found that 
it did fall short.

The “file” M provided “consisted of a 
loose pile of stapled, clipped and bound 
documents – being mainly court docu-
ments and very little correspondence,” 
together with loose papers. The committee 
said the “level of disorganisation” was 
illustrated by the “file” containing material 
unrelated to the client.

“The committee was concerned about 
the disorganised state of the papers that 
[M] described as the ‘file’ and also was 
concerned that the papers appeared to not 
be a complete record of the matter.” The 
committee considered that what had been 
provided was “two piles of loose papers 
with no clear or coherent order”.

Record-keeping is a “basic professional 
obligation” of a lawyer of which M had 
fallen short. The committee therefore found 
unsatisfactory conduct by M.

As well as the censure and fine, the 
committee ordered M to pay $1,000 costs.
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Focus On…  
Whanganui
BY KATE  

GEENTY

FOCUS ON
W H A N G A N U I

There are plenty of great career opportunities 
for mid-career lawyers in Whanganui.

Former Auckland lawyer Simon Badger has just been 
made a partner at Treadwell Gordon, after moving to the 
city and joining the firm last year. “That was probably a 
five-year acceleration of what my career opportunities 
would have been in Auckland I would say,” Mr Badger 
says.

“It comes with its rewards and responsibilities, 
but if it’s something you aspire to, then there are 
definitely opportunities. I think a lot of other firms in 
the Whanganui region would have the same sort of 
opportunities on offer and seem to be screaming out 
for young professionals who have a bit of experience 
behind them.

“You look at the profession in Whanganui and there 
are a lot of people who have been in the profession 
for a while, then there are a lot who are straight out of 
university and there is a bit of a hole in between. For 
people who fit in the middle, there are big opportunities.”

Decent career opportunities are also on offer for junior 
lawyers. Stacey Hyland, who graduated in 2014, is part 
of Dewhirst Law which opened in 2015, and is looking 
to work her way up the ranks. She says it’s rare for 
new firms to open in Whanganui so she jumped at the 
opportunity to be part of a start-up.

“Firms will combine and rebrand, but for a whole new 
firm to go out and start is very uncommon.

“I jumped at it with arms wide open because it’s just 
so different. Michael Dewhirst is our principal and he 
has told us that he’s set us up for us to grow and work 
our way up to partner in the firm. I think it’s a really 
good thing, you have the opportunity to try what you 
like and build that practice.”

Attracting lawyers to town
Getting lawyers to forsake bigger cities for a smaller 
centre isn’t easy, but family connections and relation-
ships are probably the best lure, says John Unsworth, a 
partner at Horsley Christie and also Vice-President of the 
Whanganui branch of the New Zealand Law Society and 

a former NZLS Vice-President (North Island). “If you can 
get people who have grown up here or have connections 
here, it’s easier to attract them back and to hold on 
to them, particularly if they are at that nesting stage.”

Mr Unsworth moved to Whanganui more than 30 
years ago and says it was a mixture of interesting 
work and the people that made him stay. He enjoys 
the community aspect of living in a smaller city. “You 
settle into the community, you form relationships and 
friendships and life is easy. I’ve stayed here because of 
relationships and the ease of the city. I don’t feel that 
my practice has been restricted by virtue of practising 
in a regional city.”

It was family that brought Simon Badger to 
Whanganui. “My wife was from here. Her family has 
a farm and she has always aspired to be a farmer and 
help out on the farm.”

Stacey Hyland grew up in Whanganui, but moved 
away to study and work, and didn’t intend to settle back 
in her hometown. “I lived in Australia for a few years, 
so the intention was to move back there.” Instead, she 
“got side-tracked” when she met her Whanganui-based 
partner and decided to stick around.

Lifestyle advantages
There are obvious advantages to being a big fish in a 
small pond – such as a much-reduced commute. After 
spending the best part of two hours getting to and from 
work each day while living in Auckland, Mr Badger 
now takes about 24 minutes in total. “I have around 10 
hours a week that I didn’t have otherwise so I have a 
huge amount of spare time. I have started getting into 
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Whanganui

W H A N G A N U I  O R 
WA N G A N U I ?
There have been two different 
spellings for the area since the 
mid-1800s, according to the 
Whanganui District Council. 
Spelling it with a ‘W’ or a ‘Wh’ has 
officially been a matter of choice 
since late 2012, when Parliament 
recognised both versions. “At that 
time it was determined that both 
spellings are acceptable and cor-
rect when referring to our urban 
area or city,” the District Council 
says on its website.

T H E  R I V E R
The Whanganui River, New 
Zealand’s longest navigable 
waterway, runs from Mount 
Tongariro to the sea. In March, 
Parliament passed the Te Awa 
Tupua (Whanganui River Claims 
Settlement) Bill. The bill recog-
nises the special relationship 
between the river and the 
Whanganui iwi. It also confers 
a legal personality on the river 
– giving it the same rights and 
responsibilities as a person.

H O U S E  P R I C E S
The median house price in the 
Manawatu/Whanganui region 
was $257,000 in March, accord-
ing to the Real Estate Institute 
of New Zealand. This compared 
to a national median price of 
$540,000.

H

organised sports again, things like cricket 
and rugby, which I had to give away in 
Auckland because I didn’t have the time.”

Ms Hyland also appreciates the work/
life balance on offer, which allows her 
to spend plenty of time with her partner 
and his children as well as enjoy the great 
outdoors. “You’ve got your beaches, moun-
tains, the river, bushwalks and all sorts of 
things to do outside of work, so you really 
do get your work/life balance.”

High quality
Mr Unsworth says the legal work in 
Whanganui is of high quality, calling it both 
challenging and broad. “It has ticked the 
boxes of what I wanted to achieve and 
what I have seen being done by peers 
throughout New Zealand. My work is liti-
gation, so I come across practitioners from 
the bigger cities and the bigger firms, and 
we do the same sort of things that they do.”

Ms Hyland enjoys the general nature of 
the work on offer. “As it’s a small town you 
get a broad range of work, you have to be 
flexible and you also have the ability to 
experience different areas of law.”

The small-town environment is also 
positive when it comes to building relation-
ships with colleagues and clients. “Because 
everyone knows everyone in one way or 
another, you can strike up a connection 
with people which helps to build good 
relationships with people, whether they 
are your clients or other professionals 
around town.”

Stable community
There’s also a collegial feel amongst local 
lawyers, particularly young lawyers who 
might be new to the city. “We’ve got a 
young lawyers group and have monthly 
drinks and catch up with everyone,” says 
Ms Hyland.

Whanganui has always been a city that 
doesn’t have huge economic highs or lows, 
according to Mr Unsworth. “It ticks along 
in a positive manner. Practitioners, because 
they are broad-based, generally keep going, 
keep their people occupied and stay suc-
cessful in practice.”
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At 896 pages this is a mammoth book 
for a small Parliament. But it will be a 
boon for any lawyers whose clients have 
anything to do with Parliament.

There are many traps for lawyers rep-
resenting clients in front of the House of 
Representatives.

Difficulties can arise in a number of 
contexts:
• Making representations in front of 

select committees,
• Securing natural justice for people 

adversely affected by parliamentary 
proceedings,

• Advising on issues relating to parlia-
mentary privilege,

• Understanding in detail the intricacies 
of the legislative process on bills, 
including private and local bills,

• Advising people whose conduct may 
be the subject of inquiry by a select 
committee,

• How to make a complaint to the 
Regulations Review Committee.

There are many arcane procedures and 
aspects to what occurs in Parliament, and 
this book, along with the Standing Orders, 
is the place to begin in addressing any issue 
that arises.

David McGee QC wrote the first edition 
of this work in 1985 with a second edition 
in 1994 and a third in 2005. The Parliament 
never stands still.

MMP wrought great changes in its pro-
cedures and indeed its composition.

Mr McGee is a lawyer of great precision 
and was a superb adviser to MPs on all 
sides of the House. New Zealand was 
fortunate to have his expertise for so long.

He joined the Clerk’s Office in 1974, 
became the Clerk in 1985 and served until 
2007. It is to him that the New Zealand 
Parliament owes a great debt for keeping it 
on an orderly course during times of great 

McGee Parliamentary Practice 
in New Zealand, 4th edition
Edited by Mary Harris and David Wilson

LEGAL INFORMATION

REVIEWED BY SIR GEOFFREY PALMER QC

political change.
In a small Parliament, with only one 

house, the temptation for abuse by the 
Executive is always present.

When Mr McGee left to become an 
Ombudsman he gave the copyright on his 
book to the Clerk of the House.

This latest edition is the work of two 
clerks, Mary Harris, a former Clerk, and 
David Wilson, the present Clerk, with 
two other members of the Clerk’s office 
as Assistant Editors.

This puts the New Zealand bible on 
Parliament on a similar footing to the 
legendary Erskine May Parliamentary 
Practice, now in its 24th edition in the 
United Kingdom.

The most important fresh feature of 
this edition are the four chapters, cover-
ing almost 100 pages, on parliamentary 
privilege.

The enactment of the Parliamentary 
Privilege Act 2014 made significant 
changes.

It nullified the decision of the New 
Zealand Supreme Court in Attorney-General 
v Leigh [2011] NZSC 106, [2012] 2 NZLR 713. 
That step seems to the writers to have been 
unnecessary.

The House of Representatives also has 
the power to fine and to imprison.

It would be interesting to know how 
New Zealanders know these facts and 
approve of them.

Should the House decide to exercise 
those powers grave difficulties are likely 
to arise.

While Parliament is bound by the New 
Zealand Bill of Rights Act 1990, the House is 
not well equipped to provide the necessary 
protections afforded to an accused person 
in a criminal trial before the courts.

The possibilities of a clash between the 
court and Parliament of the type that occurred 
in Stockdale v Hansard (1839) 9 Ad & El 1 in 

the United Kingdom 
in 1840, and which 
remains unresolved 
there, cannot be 
ruled out here.

No doubt the MPs 
who determined the 
contents of the 2014 Act were content with 
it but whether it appropriately meets the 
public interest is another issue.

One English constitutional lawyer, Owen 
Hood Phillips, rightly said in 1957 that 
parliamentary privilege is “exceptional, 
peculiar and discretionary.”

Extending the privileges of Parliament or 
interpreting them in a robust fashion offers 
dangers to the civil liberties of citizens.

Speaking for myself, I do not believe the 
Parliament in New Zealand either needs or 
should have the power to imprison or to 
fine. But it is the MPs who decide the rules.

And like many big powers that exist 
in New Zealand, fining and imprisoning 
“strangers” to the House is very unlikely 
to be exercised. It is a shot best kept in the 
locker.

The book under review explains carefully 
and clearly what can happen.

It will repay close study by anyone 
whose business involves them interacting 
with Parliament in any serious way.

All MPs received a free copy of this book 
delivered to their offices, so we were told 
at the book’s launch in the Banquet Hall 
at Parliament on 23 May.

And it is for them that the book has its 
greatest utility and the advice they get 
from the Clerk’s office will be based on 
its contents as well as the Standing Orders 
and Speakers’ Rulings.

The book is a great buy at $75.

Oratia Books, 978–0–947506–24–7, May 
2017, paperback and e-book, 896 pages, 
$75 RRP paperback, $45 RRP e-book.
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The Tairawhiti Community 
Law Centre covers a vast, largely 
rural area on the East Coast, with 
a population split almost equally 
between Māori and Pākehā. 
International law students have 
become an integral part of the 
centre’s team to ensure it provides 
legal services to areas and popu-
lations that may not otherwise be 
able to access them.

The centre has two lawyers 
working full-time out of Gisborne, 
L o u i s  L e u n g  a n d  R a ewy n 
Tretheway. They undertake a wide 
range of legal work including 
family, employment, consumer 
and human rights.

PRO BONO

Tairawhiti uses international 
students to overcome 
resource problem
BY CRAIG  

STEPHEN

over the first three months of the year.”
The interns have to adjust quickly to the differences 

between their respective legal systems and New 
Zealand.

“They find the differences absolutely fascinating, 
especially things like Māori land law.

“They are given projects to do, so they will under-
take legal research and they might be preparing 
law-related resources that we can deliver to the com-
munity; they might be helping to type out documen-
tation for the lawyers, so they are quite busy during 
their time here. And then they get taken out into the 
community, accompanying lawyers to their clinics or 
to their law-related education sessions. They get quite 
an exposure to the community.

“They get a real good comprehensive experience 
of what we do and how we do it, including going to 
court with the lawyers.”

Ms Creach says one intern, Mario Maier, was so 
enamoured with Gisborne and the community that he 
designed a calendar with his own photos of the East 
Coast to sell as a thank-you fundraising venture.

The centre’s main base is in Gisborne with a further 
office in Wairoa. There are monthly clinics in Ruatoria, 
Tokomaru Bay, Tolaga Bay and an occasional one – 
about three times a year – in Te Araroa.

This means the staff can provide help to an area 
where incomes are lower than the national median. 
For people aged 15 years and over, the median income 
in Gisborne region was $24,400, compared with a 

▴ Gillian Creach, Centre Manager

But, centre manager Gillian Creach says, being a 
provincial area means they don’t have access to law 
graduates or students, and sometimes struggle to get 
lawyers to give free time due to caseload and time 
constraints, “so it can be difficult for us to have pro 
bono clinics”.

The centre has mitigated that issue by having 
interns helping out. Four law graduates from Germany 
and one from France have completed internships over 
the past two years, and a local intern is currently 
undertaking one.

After completing university, German law students 
do two years of practical training, 21 months of which 
is within Germany, and the other three months can 
be in another country. It is paid for by the German 
government. One student said she was attracted by 
Tairawhiti because there is no such equivalent at 
home.

“They come out and do an internship, which is 
managed and supervised and they get an internship 
report etc,” says Ms Creach. “They initially make an 
approach about this time of year and they come over 
around the summer holidays, and do the internship 

They get 
taken out 
into the 
community, 
accompanying 
lawyers to 
their clinics 
or to their 
law-related 
education 
sessions. 
They get 
quite an 
exposure 
to the 
community.
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median of $28,500 for all of New Zealand (Statistics 
NZ, based on 2013 Census).

“Those communities up the coast are isolated; they 
don’t have access to other services, and there are a 
number of barriers in accessing legal services such as 
transport, and telecommunications,” Ms Creach says.

There is also a dedicated, once-a-week Māori Land 
Clinic, and there are particular issues the East Coast 
deals with.

“We have a mix of 50/50 population between 
Pākehā and Maori, and about 70% of our clients are 
Māori,” says Ms Creach.

The Māori Land Clinic has been operating for more 
than a year and is held every Wednesday morning. 
Those unable to attend in person are given advice 
over the phone. The sessions are taken by Diane 
Carter, a Māori Land Adviser, who has worked at the 
Māori Land Courts.

“The sessions are very popular; when the lawyer 
who previously worked in this area of law moved to 
the Bay of Plenty she left a gap in that area. We are 
very lucky that Diane, who has a wealth of experience 
in this area, is able to fulfil that need for our clients,” 
Gillian Creach says.

“The issues that the clinic covers include those 
relating to Māori land trusts, whanau trusts, Māori 
incorporations, and succession.

“We also do a lot of wills, because when some-
one with interests in Māori land dies, if they don’t 
have a will the land just gets divided up among the 

OLA ISOBEL DOWNEY

Known as the daughter of Olive 
Isobel Humphries who passed 
away on 14 September 1965.

Seeking any information regarding 
the whereabouts of Ola Isobel 
Downey who is the successor 

of Olive Isobel Humphries who 
owned property at 989 Kuhutara 

Road, Featherston, South 
Wairarapa District in 1965. 

Please contact Raymond Qu  
at Darroch  Limited 

03 3439135 or email  
raymond.qu@darroch.co.nz

This notice is in regard to satisfying the 
provisions of Section 40 Public Works 

Act 1981

▴  Mario Maier from Germany and Joséphine Pech 
from France have taken part in three-month 
internships at Tairawhiti Community Law 
Centre. Josephine shares her experience of the 
internship on the following page.

beneficiaries and it fragments the 
land. So it’s very important for 
Māori to have a will because it 
stops the fragmentation of their 
land. The wills are drawn up by 
the lawyers rather than the Māori 
Land Adviser but she has all the 
knowledge about how they all 
interact.”

We have a 
mix of 50/50 
population 
between 
Pākehā and 
Maori, and 
about 70% 
of our clients 
are Māori
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I got involved with the centre last year when I 
was still in France. I was looking for New Zealand 
legal structures in which I could carry out internships 
relevant to my studies. I found the national website of 
community law centres and contacted all of them. I 
was really interested in discovering the community law 
centres because similar structures exist in France and I 
wanted to compare their function, goals and the people 
that they were dedicated to. Gillian [Creach] was the 
first manager to reply and she was so encouraging that I 
immediately accepted. I knew that doing an internship 
in Gisborne would be an atypical experience.

During my time with the centre I observed and did a 
lot. I researched legislation in various areas of law, for 
example, who is covered by a protection order, how to 
challenge a decision of Child, Youth and Family regarding 
the placement of a child, and whether Māori land can 
be passed on to only one child in the family.

I also drafted legal documents such as an employment 
agreement, I amended a client’s affidavit on her behalf 
in a case of domestic violence and I helped one of the 
lawyers find arguments supporting parenting order 
and protection order applications. I attended several 
client appointments on matters of different nature, 
such as domestic violence, employment, contract, 
relationship property, enduring power of attorney and 
wills. I attended to over-the-phone legal advice and an 
Employment Relations Authority hearing in the Gisborne 
courthouse. I visited the Wairoa office and attended 
overviews on Māori land law, criminal procedure and 
admission of evidence.

PRO BONO

A French intern’s experience 
of community law
BY JOSÉPHINE  

PECH

All of this was very interesting 
and instructive because I worked 
on various areas of law, including 
topics that I did not study much in 
France. Moreover, this internship 
gave me the opportunity to draw 
parallels between the civil and the 
common law systems which differ 
in many respects.

I really enjoyed my experience 
with the centre because it is an 
atypical structure. It is much more 
than a legal organisation. It is a 
place where people can truly feel 
heard and looked after. Clients are 
often looking for social assistance 
and emotional support, and in some 
cases their situations do not even 
constitute legal issues. Nevertheless, 
the centre team takes into consid-
eration their needs and provides a 
real assistance by directing people 
to other relevant structures.

The centre is a family-orientated 
structure and is very close to the 
community. This is necessary for 
clients to be confident in the people 

French law student Joséphine Pech completed an internship at Tairawhiti 
earlier this year. After completing a double bachelor’s degree in law 
and foreign languages (English and Spanish) in her native France, Ms 
Pech gained a diploma in criminology in 2015. In 2016 she completed 
the first year of a Master’s degree specialising in criminal law and then 
took a year off to travel to New Zealand “to experience another lifestyle 
and to discover another legal system”.

She completed three internships, with Marie Dyhrberg QC in Auckland, 
and a three-month spell with the Public Defence Service in Christchurch 
which she completed in May. In between, Ms Pech spent three months 
at the Tairawhiti Community Law Centre. She reflects on her time there.

who deal with their cases, especially in the early stages 
of the legal procedure, when they do not know what 
to do or where to go.

All centre members are very open and the clients are 
grateful for that. They thank them as much as they can, 
bringing food or making small contributions. Gisborne 
is very fortunate to have such great people committed 
to helping the part of the population that cannot seek 
legal advice elsewhere. The centre is vital to the Gisborne 
community.

The internship with the centre has been a fantastic 
experience for me both professionally and personally. 
While I was there I could clearly feel the motivation and 
positivity that animated the whole team.”

Josephine is now back in France and intending to 
resume her law studies in September, and she will 
be preparing for an examination to become a judge.

I really enjoyed 
my experience 
with the centre 
because it is an 
atypical structure. 
It is much more 
than a legal 
organisation. It 
is a place where 
people can truly 
feel heard and 
looked after.
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Transcription typist with over 30 years' legal secretarial 
experience in most aspects of law available to undertake 
all your audio transcription work, whether it be one-
speaker or multi-speaker (complex) audio.  I also provide 
an overnight and weekend service.  Tested typing speed is 
90 wpm with 100 percent accuracy.  I am also available to 
undertake on-site work within the Wellington region.  
Hourly rate is $35 per hour.

Contact Amanda Cairns on 027 634 2517 or 04 526 8107  
or email cairnstranscription@hotmail.com.

Referees available if required.

Are you looking for a lifestyle change?  Look no further than 
Marlborough, the sunniest place in New Zealand and embrace not 
just the climate, but the less hectic lifestyle. A busy established 
practice run by a sole practitioner (with a team of 7) is available for 
sale.  Options include land and building as well as the legal practice, or 
just the practice.  Catering for clients in the Marlborough and Kaikoura 
area we have a thriving business specialising in family, property, 
estates and trusts. This is an ideal opportunity for:

· one or two practitioners wishing to take advantage of Marlborough’s 
lifestyle and to operate their own business;

· a local firm wishing to expand and increase its client base;
· a firm outside Marlborough wishing to establish a presence in the 

Marlborough region.

All enquiries to: Sass NZ Ltd  03-577 7128  lisa@sass.nz

For sale: Marlborough practice
L I FE ST Y LE ,  L I FE ST Y LE ,  L I FE ST Y LE

Brick, Michael John
de Wet, Christiaan Rudolf
Harris, Gavin Edward Peter 
aka Toia, Gavon Edward Peter
Kepa, Kathleen Raewyn
Nicholls, Mark Leonard
Peri, Tracy uruhina 
aka Cookson, uruhina 
aka Ratima, uruhina
Pihema, Ratapu Ringapoto Alice
Pirika, Poiti Arama-Karaka
Ramachandran, 
Sathyanarayanan Nilgiris
Ramji, Bachuben Ravji
Rowe, Merehira Taurerewa
Toulmin, Douglas Vincent
Tupuhi, Peter Hoanepapita
Turner, Vicky Sue
Wachowski, Gregory John

Pihema, Ratapu Ringapoto Alice
Would any lawyer holding a will for the above-
named, late of 76 Kitemoana Street, Orakei, 
Auckland, Master Veaver, born on 23 March 1928, 
who died on 8 October 2011, please contact 
Abigail Ruth Cea Tecson:
 abigail@parklegal.nz  09 475 5027
   12-14 Como Street, Takapuna, Auckland 0622

Nicholls, Mark Leonard
Would any lawyer holding a will for the above-
named, late of 27A Shakespeare Avenue, Upper 
Hutt, Beneficiary, who died on 20 August 2014, 
please contact Main Street Legal Limited:
 john@mainstreetlegal.co.nz
 04 527 9727
  PO Box 40 457, Upper Hutt 5018, DX RP44011

Tupuhi, Peter Hoanepapita
Would any lawyer holding a will for the above-
named, mining superintendent, who died at 
2 Kirton Crescent, Manurewa on 19 May 2017 
aged 58 years, please contact Maurice J Burney:
 maurice@mjblaw.co.nz  09527 1311
  PO Box 14 663, Panmure, Auckland 1741 

DX EP80506

Rowe, Merehira Taurerewa
Would any lawyer holding a will for the above-
named, late of 8 Anderson Road, Paki Paki, 
Hastings, Retired, who died on 15 March 2017, 
please contact Main Street Legal Limited:
 john@mainstreetlegal.co.nz
 04 527 9727
  PO Box 40 457, Upper Hutt 5018 

DX RP44011

Peri, Tracy Uruhina, aka Cookson, 
Uruhina, aka Ratima, Uruhina
Would any lawyer holding a will for the above-
named, late of Tauranga, Divorced, born on 10 
August 1945 who died on 6 March 2017, please 
contact Andrew Smith, Atticus Legal:
 andrew@atticuslegal.co.nz  07 839 4558
  PO Box 779, Waikato Mail Centre, Hamilton

Toulmin, Douglas Vincent
Would any lawyer holding a will for the above-
named, late of Otaki, born on 26 February 1955, 
who died on 6 February 2017, please contact 
Lesley Harper, Claymore Partners Limited:
 lesleyh@claymore.co.nz  09 912 1752
  PO Box 1382, Shortland St, Auckland 1140

Ramji, Bachuben Ravji
Would any lawyer holding a will for the above-
named, late of Seatoun, Wellington, Retired,  
born on 3 May 1938, who died at Wellington 
on 21 April 2017, please contact Letizea Ord, 
Ord Legal:
 letizea@ordlegal.co.nz   04 472 0777
  PO Box 10909, Wellington 6143

Wachowski, Gregory John
Would any lawyer holding a will for the above-
named, late of 96 Eddystone Street, Kaitangata, 
Balclutha, who died on 21 March 2017, please 
contact Mark Deacon, Sumpter Moore Lawyers:
 mark@sumptermoore.co.nz
 03 418 0066
  PO Box 89, Balclutha 9240

Brick, Michael John
Would any lawyer holding a will for the above-
named, late of 3/25 Oakley Avenue, Waterview, 
Financial Adviser, born on 29 July 1964, who died 
on either 9 or 10 April 2017, please contact Paul 
Connolly, Stace Hammond Lawyers
 paulc@shg.co.nz  09 307 7909
  PO Box 106-376, Auckland 1143

Ramachandran, Sathyanarayanan 
Nilgiris
Would any lawyer holding a will for the above-
named, late of 58B Oakdale Road, Mt Roskill, 
Auckland, who died on 9 May 2017, please contact 
Boon Toh, Boon B Toh, Barristers & Solicitors:
 boontoh@boontoh.co.nz  09 620 6133
  PO Box 27562, Mt Roskill, Auckland 1440

Pirika, Poiti Arama-Karaka
Would any lawyer holding a will for the above-
named, late of 7B Charles Road, Rotorua, born 
on 16 February 1941, who died at Rotorua on 25 
February 2017, please contact Courtney Sinclair, 
East Brewster Lawyers:
 courtney.sinclair@eastbrewster.co.nz
 07 348 2030
  PO Box 1742, Rotorua 3040Harris, Gavin Edward Peter, 

aka Toia, Gavon Edward Peter
Would any lawyer holding a will for the above-
named, late of Waiheke Island, born on 9 March 
1945, who died on 29 September 2016, please 
contact Tracie Stone, GM Legal:
 tracie@gmlegal.co.nz
 09 839 4000
  PO Box 45167, Te Atatu Peninsula, 

Auckland 0651 - DX EX11031, Penrose

de Wet, Christiaan Rudolf
Would any lawyer holding a will for the above-
named, late of 13 Forest Hill Road, who died at 
Auckland on 22 April 2017, please contact Linda 
Muller, GM Legal:
 linda@gmlegal.co.nz  09 839 4000
  PO Box 45167, Te Atatu Peninsula, 

Auckland 0651 - DX EX11031, Penrose

Turner, Vicky Sue
Would any lawyer holding a will for the above-
named, late of 1351 Dairy Flat Highway, Dairy Flat, 
Team Leader, who died on 5 January 2017, please 
contact Jade Harrewijn, North Harbour Law:
 jade@nhlaw.co.nz  09 427 0550
  PO Box 104, Orewa 0946 - DX BP60001

Kepa, Kathleen Raewyn
Would any lawyer holding a will for the above-
named, late of Cambridge, who died on 3 
January 2017 aged 62 years, please contact 
Vernon Woodhams, Vosper Law:
 vernon@vosperlaw.co.nz  07 827 6140
  PO Box 489, Cambridge 3450, DX GA27509

Will notices
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Stewart Germann Law Office and Notary Public 
is a market leading boutique commercial law firm 
in Auckland, specialising in franchising, licensing, 
sale and purchase of businesses and providing 
Notarial Services. As part of its next exciting phase 
of planned growth, the firm seeks to appoint two 
suitability qualified and experienced Solicitors to 
join its high quality and market leading business. 

Senior Commercial Solicitor  
Partnership Potential

This represents a uniquely challenging and 
rewarding opportunity for an experienced legal 
professional to join a highly respected and 
strongly established firm renowned for its wide 
range of high quality commercial work. The 
appointee will assume a key role in advising 
many of New Zealand’s leading franchise brands 
together with negotiating and drafting a wide 
variety of commercial contracts and attending 
to sale and purchase of businesses and assets. 
This opportunity could well suit someone who is 
‘blocked’ in a multi partner larger firm and who 
may be seeking greater autonomy and Partnership 
prospects, together with the chance to enhance 
technical and professional skills. A minimum of 
8 years commercial experience is sought, ideally 
with experience in franchising and new commercial 
options.

Commercial Solicitor 
The professional sought for this role should offer a 
minimum of 2-4 years post admission experience 
in commercial law. A bright, versatile and self-
motivated individual is sought together with high 
professional standards. 

Much of the work is original and unique and 
accordingly, the successful candidate will have 
a flair for drafting, and offer superior opinion 
writing skills.  In addition, the appointee must be 
personable and accessible with a strong business 
focus and the ability to develop lasting relationships 
with valued clients. 

These roles are of particular strategic importance to 
this growing practice, offering succession planning 
potential. Attractive remuneration packages will 
be negotiated accordingly, with inclusion of a 
generous bonus structure. 

Confidential applications and expressions 
of interest should be directed to Larry  
Small at Executive Appointments, Email: 
cv@eal.co.nz, PO Box 3803, Auckland,  
Tel 09 308 9325.

Lecturer/ 
Senior Lecturer/
Associate Professor/
Professor of Law
Faculty of Law
The University of Auckland is New Zealand’s leading university 
and one of the world’s major research universities. The 
Auckland Law School is ranked as one of the best law schools 
in the world in the QS World University Rankings. It is the 
largest law school in New Zealand and has an international 
reputation for research and teaching excellence.

Situated in the heart of the legal precinct, the Law School 
has strong links to the legal profession and the judiciary. 
The School aspires to provide a complete legal education, 
preparing students for legal practice as well as many other 
careers in an internationalised world. Its thriving 
undergraduate and postgraduate programmes offer the 
largest range of courses of any law faculty in New Zealand 
and attract high calibre students. The School enjoys 
excellent international links.

The Auckland Law School invites applications for positions 
at any level from Lecturer to Professor, depending on the 
qualifications and experience of the successful applicant.

Successful applicants will be committed to undertaking 
high quality research and research-informed teaching. If 
hired, they will be expected to contributeto the 
compulsory core courses, and to develop and teach 
specialist elective courses.

The Faculty of Law is particularly seeking applicants with 
interests and strengths in one or more of the following 
compulsory core courses: Criminal Law, the Law of Torts, 
Public Law, the Law of Contract, Land Law, Jurisprudence 
and Legal Ethics. The Faculty also welcomes applications 
with strengths in one or more of the following areas: Law 
and Society, Legal Method, Company and Commercial Law, 
International Commercial Law, Māori Legal Issues and the 
Treaty of Waitangi, Pacific Law, Family Law, Local 
Government Law, Resource Management Law, Insolvency, 
Finance and Securities Law, Banking Law, Employment 
Law, and Law and Economics.

For further information see www.law.auckland.ac.nz or 
contact the Dean’s Executive Assistant via  
lawdean@auckland.ac.nz or Faculty of Law, University of 
Auckland, Private Bag 92019, Auckland, New Zealand.

Applications close on Friday, 14 July 2017.

For further information go to  
www.auckland.ac.nz/opportunities

The University is committed to meeting its 
obligations under the Treaty of Waitangi and 
achieving equity outcomes for staff and students in 
a safe, inclusive and equitable environment. For 
further information on services for Māori, Pacific, 
women, LGBTI, equity groups, parenting support 
and flexible work go to www.equity.auckland.ac.nz
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LONDON CALLING! 

Our clients are actively seeking first-class Commonwealth 
qualified lawyers. All applicants must have:

Legal experience gained in a top-tier law firm

At least 3 years of post-admission experience

UK firms will usually discount 
New Zealand PQE by 2 years 
due to the UK training contract 
period.  On that basis, the PQE 
outlined in our vacancies below 
are PQE levels these clients 
would expect from NZ or 

Australian qualified lawyers.

Please note:

Procurement Associates - Multiple roles - 4+ PQE

Senior Trade Mark Lawyer – 5-7 PQE

Frieda’s recent trip to London has led to 
the discovery of even more private practice 
roles, especially for New Zealand lawyers with at 
least 2 years of top-tier post-admission experience.

To seize one of these opportunities and work 
for the best law firms in the world, please 
contact us today!   www.claritynz.com

the discovery of even more private practice 

Finance Associate – 2 roles – 3 + PQE

Banking Managing Associate, Leveraged Finance – 7+ PQE

Structured Finance Associate – Multiple roles – 3+ PQE

Banking Associate, Leveraged Finance – 4-6 PQE

Intellectual Property Associate – 5-7 PQE

Tax Associate – 5+ PQE

Banking Associate, Financial Structuring – 4-6 PQE

Corporate Insurance Associate - 4+ PQE

Financial Regulation Group Associate - 4-6 PQE

Competition Associate - 4-6 PQE

TMT Managing Associate – 6+ PQE

Structured Finance Solicitor – 3+ PQESenior Associate, Structured Finance – 7+ PQE

Senior TMT Associate – 7+ PQE

Finance Associate – 2 roles – 3 + PQE

Pensions Associate – 5+ PQE



CPD Calendar

For FULL CPD calendar see www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIL LITIGATION

LITIGATION AGAINST 
DIRECTORS AND 
COMPANIES

  
2 CPD hours

  
1.5 CPD hours

Andrew Horne
Adam Ross QC

Based on a popular In Short Seminar earlier this year, the 
presenters will outline their perspectives on some of the key 
practical and strategic issues to be considered in advising 
directors facing regulatory investigation or litigation. A 
must attend if you advise or act for company directors and 
o�  cers.

Christchurch

Wellington

Webinar

31 Jul

1 Aug

1 Aug

INTRODUCTION TO CIVIL 
LITIGATION SKILLS

  
9 CPD hours

Roderick Joyce QSO QC
Sandra Grant
Nikki Pender
Paul Radich QC

This workshop is an excellent opportunity for recently 
admitted practitioners to develop practical skills in civil 
litigation in an intense small-group workshop. You will learn 
how to handle a single fi le from beginning to end, be able 
to identify and understand the various steps in the process, 
develop the practical skills you need to handle this and a 
range of other litigation fi les, competently and confi dently.

Wellington

Auckland 2

16-17 Oct

27-28 Nov

MEDIATION FOR 
LAWYERS PART B – 
CIVIL/COMMERCIAL

  
15 CPD hours

Virginia Goldblatt
Geoff  Sharp
Denise Evans

This workshop builds on the NZLS CLE workshop Mediation 
for Lawyers Part A which provided opportunity to 
understand the process of mediation and to learn to think 
like a mediator – not a lawyer. It provides further opportunity 
to observe a civil mediation, to dissect it and to practise 
mediation skills.

Auckland 17-19 Nov

CRIMINAL

DUTY LAWYER TRAINING 
PROGRAMME

  
11* CPD hours

Local Presenters Duty lawyers are critical to the smooth running of a District 
Court list. Here is a way to gain more of the knowledge and 
skills you need to join this important group. This workshop is 
made up of several parts.

*CPD hours may vary, see website

Various Jul-Nov

FAMILY

FAMILY LAW 
CONFERENCE

  
13 CPD hours

Chair:
Margaret Casey QC

This conference has a superb line-up of international and 
national speakers and an outstanding educational and social 
programme which promises to provoke, stimulate, challenge, 
educate, inspire and entertain. Whether you are a practicing 
family lawyer, an academic or a judge, this is a not-to-be 
missed opportunity to update, reinvigorate and enjoy the 
collegiality of friends.

Rotorua 19-20 Oct

MEDIATION FOR 
LAWYERS PART B – 
FAMILY

  
15 CPD hours

Virginia Goldblatt
Geoff  Sharp
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GENERAL

PRACTITIONERS AND 
SELF-REPRESENTED 
LITIGANTS

  
1.5 CPD hours

Nikki Pender
Dr Bridgette
Toy-Cronin

The costs of going to court can be prohibitive and 
increasingly litigants are opting to represent themselves, 
while some litigants would welcome more limited legal 
assistance. This webinar will provide you with practical 
guidance for providing “unbundled” legal services to litigants 
and will also help you represent clients e� ectively when a 
self-represented litigant is on the other side.

Webinar 6 Jul

AEOI – COMMON 
REPORTING STANDARDS

  
1.5 CPD hours

Henry Brandts-Giesen
Neil Russ

The OECD’s Standard for the Automatic Exchange of 
Financial Information in Tax Matters (AEOI) is a global 
initiative to address the international problem of “o� shore 
tax evasion” and will be implemented in New Zealand from 1 
July 2017.

Webinar 25 Jul

Phone: 0800 333 111
To speak with a member of our team
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Toy-Cronin

The costs of going to court can be prohibitive and 
increasingly litigants are opting to represent themselves, 
while some litigants would welcome more limited legal 
assistance. This webinar will provide you with practical 
guidance for providing “unbundled” legal services to litigants 
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1.5 CPD hours

Henry Brandts-Giesen
Neil Russ

The OECD’s Standard for the Automatic Exchange of 
Financial Information in Tax Matters (AEOI) is a global 
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Phone: 0800 333 111
To speak with a member of our team

For FULL CPD calendar see www.lawyerseducation.co.nz

Online registration and payment can be made at: 
www.lawyerseducation.co.nzPhone: 0800 333 111

To speak with a member of our team

PROGRAMME PRESENTERS CONTENT WHERE WHEN

GENERAL

FOCUS ON MENTAL 
HEALTH IN THE COURTS

  
6.5 CPD hours

Chair: 
Her Honour Judge 
Pippa Sinclair

Mental health advocacy is a unique aspect of legal 
practice. Lawyers with mental health clients must know 
and think about their duties to their clients, as they do in 
the adversarial system, but also preserve the therapeutic 
relationship those clients have with their clinicians – and 
this makes the task di� erent and more di�  cult. This day 
has a practical focus and is designed to enhance advocates’ 
understanding of the legal and medical issues in this area as 
well as latest developments.

Auckland

Wellington

Live webstream

14 Sep

15 Sep

15 Sep

MEDIATION FOR 
LAWYERS PART A –
UNDERSTANDING 
MEDIATION

  
14.5 CPD hours

Virginia Goldblatt
plus either
David Patten or
Geoff  Sharp

Mediation knowledge and skills are an increasingly important 
adjunct to legal practice. Many more clients are taking disputes 
to mediation (because it works) and the more that  legal 
advisers know about how it works the better. In addition, 
practice as a mediator extends the service that lawyers can 
o� er the public.

Wellington 13-15 Oct

PRACTICE AND PROFESSIONAL SKILLS

STEPPING UP – 
FOUNDATION FOR 
PRACTISING ON OWN 
ACCOUNT 2017

  
18.5 CPD hours

Director: 
Stuart Spicer

All lawyers wishing to practise on their own account whether 
alone, in partnership, in an incorporated practice or as a 
barrister, will be required to complete this course. (Note: 
From 1 October 2012 all lawyers applying to be barristers sole 
are required to complete Stepping Up). Developed with the 
support of the New Zealand Law Foundation.

Wellington

Auckland 3

7-9 Sep

9-11 Nov

TRUST ACCOUNT 
SUPERVISOR TRAINING 
PROGRAMME

  
7.5 CPD hours

Philip Strang
Ben Potaka

To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and 
pass all assessments. The training programme consists of self-
study learning modules that are designed to help you prepare 
for assessment.

Hamilton

Wellington

Auckland

Christchurch

20 Jul

14 Sep

14 Nov

23 Nov

EFFECTIVE SUPERVISION 
AND PROFITABILITY

  
5 CPD hours

Irene Joyce This workshop explains in practical terms the link between 
profi tability, supervision, and sta�  retention. Participants will 
be given tools and hands-on practise in supervision skills 
and systems. They will draw up plans that can be applied 
immediately for the supervision needs of their reporting 
lawyers.

Christchurch

Wellington

Auckland

27 Jul

1 Aug

2 Aug

LEGAL EXECUTIVES 
CONFERENCE

  
13 CPD hours

Chair:
Rebecca Smith

A sell-out in 2015, the biennial “must attend” conference for 
all legal executives. The conference recognises the specialist 
role of legal executives in legal practice with a programme 
designed to be directly relevant to the day-to-day work 
carried out by the majority of legal executives.

Wellington 14-15 Aug

MEDIATION PART B – 
EDUCATION DISPUTES 

  
15 CPD hours

Virginia Goldblatt
David Patten

This workshop has a special focus on, and is tailored to, the 
specifi c kinds of disputes that are typically encountered in 
the education sector.  Participants will practise skills, and 
complete an assessment exercise, leading to a certifi cate of 
achievement.

Wellington 25-27 Aug

TRUST ACCOUNT 
ADMINISTRATOR 

  
4 CPD hours

Philip Strang How do you keep a trust account in good order? This practical 
training is for new trust accounting sta� , legal executives, 
legal secretaries and o�  ce managers.

Auckland 3

Hamilton

20 Sep

21 Sep

LAWYER AS NEGOTIATOR

  
11.5 CPD hours

Jane Chart Negotiation is a vital skill for every lawyer and improved 
negotiation skills can help avoid unnecessary litigation and 
produce better settlements more e�  ciently. Attend this 
workshop to gain an understanding of the risks and benefi ts 
of various negotiation strategies and techniques.

Auckland 15-16 Nov
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PROPERTY

PROPERTY – 
METHAMPHETAMINE 
ISSUES

  
1.5 CPD hours

Lisa Gerrard
Raaj Govinda

Any practitioner working on property matters needs to be 
aware of the increasing risks to clients of methamphetamine 
contamination. This webinar will take a practical focus in 
helping to ensure that you are able to advise your clients 
e� ectively on methamphetamine related issues.

Webinar 4 Jul

RESIDENTIAL PROPERTY 
TRANSACTIONS

  
13 CPD hours

Lauchie Griffi  n
Nick Kearney
Michelle Moore
Duncan Terris

This small group intensive workshop guides you step-by-
step through three transactions: a stand-alone fee simple 
residential dwelling, a cross-lease dwelling and a unit title 
property.

Christchurch

Wellington

Hamilton

Auckland

17-18 Jul

31 Jul - 1 Aug

14-15 Aug

28-29 Aug

CHANGING LANDSCAPES 
– RURAL LAW IN ACTION

  
6 CPD hours

Chair: 
Sue Anderson

An update of the latest issues and developments in the 
rural law environment including water quality issues, equity 
partnerships, Fonterra, bank securities, keeping the farm 
intact, Overseas Investment O�  ce, Emissions Trading 
Scheme & forestry, Health & Safety and employment.

Christchurch

Hamilton

Live webstream

6 Sep

7 Sep

7 Sep

IN SHORT

COMMERCIAL LEASING 
UPDATE

  
2 CPD hours

Stella Chan
Vanessa Dew

Whether acting for tenants or landlords, it is always the 
priority of the Commercial Leasing Lawyer to help negotiate 
the best terms and conditions with the aim of ensuring 
that your clients are able to achieve their objectives. The 
presenters will consider; key trends – what they are seeing 
tenants/landlords ask for in leases, and why; current 
common lease forms; and developments in the recent case 
law.

Auckland 4 Jul

CRIMINAL APPELLATE 
ADVOCACY

  
2 CPD hours

Chair:
Retired Justice Stevens

Presenters:
Marc Corlett QC
Warren Pyke

The volume of criminal appeals continues to grow and 
even seasoned lawyers are likely to fi nd e� ective appellate 
advocacy di�  cult to master. Attend this seminar and receive 
the benefi t of expert, practical advice across the jurisdictions 
from experienced presenters who have worked at the
coal-face.

Auckland 6 Jul

TESTIMENTARY 
PROMISES

  
2 CPD hours

Georgia Angus
Sally Morris

A testamentary promise claim relates to a deceased person’s 
purported unfi lled promise to reward an individual by a 
provision in their will and can entail issues of signifi cant 
complexity. This seminar will provide you with an update 
of developments which will be of assistance whether your 
clients are defending or challenging a claim and will have a 
particular focus on key charity-related cases in this area.

Auckland 1 Aug

Phone: 0800 333 111

For FULL CPD calendar see www.lawyerseducation.co.nz

To speak with a member of our team

REGISTER NOW! 
A sell-out, “must-go” occasion, noted as 
much for its enthusiastic collegiality as for 
the high quality of the business sessions.

NZLS CLE Family Law Conference
19-20 October, Rotorua

Visit www.lawyerseducation.co.nz for more information 

13
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From 3 July 2017 the Department of Corrections 
will fund a further 240 alcohol interlock devices for 
eligible offenders on community sentences.

Findings from the first pilot, which began on October 
2015, showed that an alcohol interlock is more effective 
when probation officers have greater oversight. The 
second phase of the pilot will require probation officers 
to monitor their offenders’ progress with the programme, 
and respond to any violations.

“We are asking lawyers to inform their clients of this 
funded pilot and to recommend an alcohol interlock 
licence to judges at sentencing,” says Corrections’ 
Director, Programmes and Interventions, Juanita Ryan.

Drink-driving offenders often face long driving dis-
qualification periods imposed by the courts. With the 
interlock programme, offenders have the option of a 
three-month disqualification before being able to drive 
again without putting the community at risk.

“This allows the offender to maintain employment 
and continue to look after their families – provided they 
don’t drive after consuming alcohol,” says Alcohol and 
Other Drugs advisor Alana Foster.

The second phase of the pilot aims to combine par-
ticipation on the alcohol interlock programme with 
participation in treatment, as well as to increase the 
ability of probation staff to support offenders through the 
process. Interventions might include, but are not limited to 
referrals to community-based drink-driving programmes, 
departmental programmes (eg MIRP/Kowhiritanga), and 
brief interventions provided by probation officers. The 
pilot will be available to offenders who are:
• Sentenced to a community-based rehabilitative 

sentence of over 12 months including intensive 
supervision and home detention (nb, the sentence 
length must cover the alcohol interlock licence period, 
including the initial three-month disqualification).

Corrections-
funded alcohol 
interlock licence 
second pilot
Information for lawyers

BY ALANA FOSTER

❝ The interlock has helped 
me impose limits on 
my drinking. I would 
strongly recommend 
putting one on every 
car in NZ, that’s how 
strongly I feel about it. 
It’s the most awesome 
thing that has happened 
to me - I just wish they 
had been around 20 
years ago. ❞

— Client with six drink-
drive convictions

• Convicted of an alcohol driving 
offence and have previously been 
convicted of such an offence 
within five years, or have a high 
reading of >800mg breath alcohol 
or 160mgs blood alcohol.

• Motivated to adhere to the alcohol 
interlock requirements.

The devices
An alcohol interlock device is con-
nected to the start-up mechanism 
of a car and acts as a vehicle immo-
biliser. It is not possible to start the 
car until the driver has successfully 
passed a breath alcohol test.

National pilot and funding
Funding has been secured from the 
Justice Sector Fund for the department 
to fully fund 240 alcohol interlocks. 
This is a national pilot so this sen-
tencing option will be available to 
judges throughout the country.

Corrections continues to work 
with Smart Start Interlocks Ltd and 
the Automobile Association for the 
provision of the interlocks and the 
associated licences. Corrections will 
fund:
• The cost of the alcohol interlock 

licence ($200),
• The lease of the device and its 

installation,
• Monthly downloading of data,
• Removal of the device at the 

end of the pilot or if the offender 

chooses to opt out,
• The fee for a zero alcohol drivers’ 

licence ($66).
The offender is responsible for the 
following costs:
• Extra service fees resulting from 

violations ($45 per service),
• Transferring the interlock to 

another vehicle if required ($175 
per transfer),

• Any costs incurred if the offender 
is unable to progress to a zero 
alcohol licence at the end of 12 
months due to violations.

Alana Foster  alana.foster@
corrections.govt.nz is an Alcohol 
and Other Drug Advisor with the 
Department of Corrections.
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“Kiwi Spotting 101: If it’s pointy 
at both ends it’s not a kiwi.”

This is important to know when 
kiwi-spotting at dusk on Kāpiti 
Island, because there are lots of 
weka wandering about. In the semi-
dark, weka are the same small round 
shape as a kiwi. But weka have a 
pointy tail as well as a pointy beak 
– so they are pointy at both ends.

With that helpful piece of advice 
firmly in mind, we set off in the 
hope of spotting a kiwi. This was a 
crisp and calm evening in May and 
we were stepping (very quietly) in 
the footsteps of our cheerful guide. 
The group staying the previous night 
had been lucky enough to spot one 
and excitedly recounted their expe-
rience when we arrived.

There are over 1,200 little spot-
ted kiwi on the island, which is a 
predator-free nature reserve, so 
seeing one is quite likely. Sadly, our 
spotting efforts were in vain – but 
we heard pairs of kiwi calling out to 
each other across the hills. The male 
and female calls are quite distinctive 
and very loud.

An overnight stay on Kāpiti Island 
is a real experience in itself, so spot-
ting a kiwi is a bonus.

We departed from Paraparaumu 
on a Sunday morning, for a 
15-minute trip to the island. On 
landing, all visitors are given an 
informative talk from a guide about 
the island and its conservation aims, 
as well as the history of both the 
Māori and whaling populations.

LIFESTYLE

Kiwi spotting on Kāpiti
BY KAREN  

RADICH

and chase in the bush a few steps away. A highlight 
though was sitting on the deck at the lodge, looking over 
the water towards the mainland. It’s not often you can 
have a casual drink with an ocean view while a takahē 
wanders past, a kākā sits in the tree above, and a couple 
of little blue penguins ‘coo’ from under the deck.

Karen  karen.radich@cliftonchambers.co.nz and Paul 
Radich practise from Clifton Chambers in Wellington. 
More information on Kāpiti Island Nature Tours can be 
found at www.kapitiislandnaturetours.co.nz 

Kāpiti Island Nature Tours donated an overnight Kiwi Spotting Tour to 
the Wellington Solicitors Benevolent Fundraising Gala. The successful 
bidders for that item, barrister Karen Radich and her husband Paul 
Radich QC, spent an enjoyable night on the island in May. This is Karen’s 
account of their experience.

There are several options for 
nature walks, one up a hill to a mar-
vellous view and another around a 
rocky headland. We did both in the 
end, having lunch in between.

The meals provided as part of 
the overnight trip are excellent. 
We enjoyed a hearty lunch, cheeses 
and nibbles in the afternoon, soup 
and a buffet dinner, and a cooked 
breakfast. Wine and beer was pro-
vided before and during dinner, so 
we were nicely warmed up for our 
kiwi-spotting outing by the time it 
was dark.

Kāpiti Island Nature Tours is 
run by a whānau now in its eighth 
generation on the island, owning a 
small, private piece of Kāpiti Island. 
Our hosts were very friendly and 
social, and were happy to sit and 
chat. They made us feel like family 
members, rather than visitors.

On the island, the power is solar 
and water is rain-collected – all part 
of the experience. A mix of accom-
modation includes comfortable 
cabins and ‘glamping’, plus a bach. 
The glamping tents came highly 
recommended by fellow guests. The 
cabins are a step up from camping 
huts, smelling of pine and with 
comfortable beds and linen. There 
is a short walk to the bathrooms, 
but that allows more bird-spotting 
opportunities.

As you would expect from an 
island nature reserve, the birdlife 
is extensive – both in sight and 
sound. From the deck of our cabin, 
we enjoyed watching fat kererū play 
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Solution to June 
2017 Crossword
Across: 1 Reasonable doubt, 9 
A shot at, 10 Archway, 11 Rort, 
12 Dress shirt, 14 Gossamer, 16 
Mufti, 19 Count, 20 Bandanna, 
23 Overcharge, 24 Jude, 27 
At first, 28 Robbery, 29 Carnal 
knowledge. 
Down: 1 Road rage, 2 Asher, 
3 Oath, 4 Attorney, 5 Liaise, 
6 Dachshunds, 7 unwritten, 
8 Trysts, 13 Magna Carta, 15 
Spoken for, 17 Kangaroo, 18 Jane 
Eyre, 21 Mosaic, 22 Bartok, 25 
upend, 26 Abel.

Across
1  H. is for artist – is asset set to 

fail? (7)

5  A. was a leader, left pass in house 
of ale (7)

9  C. wrote Morse, perhaps; nearly 
sent asunder (7)

10  C. practised 8, and backed 
excellent thunder (6)

13  A.P.’s for justice, with ‘er son 
after Queen (9)

16  M. is midst couture, iridescent in 
green (5)  

18  W.’s minister with corgi, perhaps 
E.R.’s too? (6)

20  B. was once P.M., with serial I’d 
put in stew (8)

21  J. sounds like a bounder, and a 
TV talker (8)

22  J.’s Bruces in church, and a 
comical walker (6)

24  J. was Indian leader, turned 
chicken pre-game (5)

25  F. and T. were statesmen, with 
resolve to defame (9)

29  A.’s leader of Left, it will be for 
“The Listener” (6)

30  B. and H. are married, making 
fluff in “The Prisoner” (7)

32  J.'s a thrilling author, of “Nancy's 
Grey” and “Meat” (7)

33  T. is dude misguided – did this in 
one’s retreat? (7)

Down
2  I'm dipping into an article to find 

my inner self (5)

3  Irritated parrot, mostly seen in 
tax office (5)

4/14  The Child Catcher's poem... (6)

6  ...a country quatrain, unevenly 
rising (4)

7  Distribute article about copper 
mill (9)

8  A way to be out, with centre 
stepped back as a rule (3)

11  Touches half a small lolly without 
instructions (7,2)

12  Cover back? A chap must be 
careful (8)

13  Lash opens red wound (5,3)

14  See 4
15  Respecting Archer, say, to get 

bow out (6)

17  Encourages with up, flusters 
with out, and shrinks (6)

19  Key boards airline and leaves (9)

23/31  Say I allow a grommet? (6)

26  Vehicle Sullivan equipped with 
feathers (5)

27  Slack's glasses found in London 
Stock Exchange (5)

28  Appeal of the French in 
Pennsylvania (4)

29  Rescue me from den of the 
white-handed gibbon! (3)

31  See 23

A New 
Zealand 
Legal 
Crossword

There was good feedback on the 
first legal crossword in LawTalk 
907 (June 2017). The solution will 
appear in the August issue.

Apart from 33, all the across answers have at some time 33 8SET BY MĀYĀ
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Many lawyers are already regarded as superheroes, 
sticking up for the vulnerable, fighting for justice and righting 
wrongs.

And for some comic book writers, lawyers are literally super-
heroes – as in the caped crusader variety.

Batman may not be a lawyer, merely a philanthropist who 
likes to wear an unusual costume with a teenager to bag bad-
dies. However, there are some crime-fighting legal heroes and 
heroines who, in their plentiful spare time, take on the world’s 
most notorious crims.

Perhaps the most well-known of these is Daredevil, the alter 
ego of one Matt Murdock. In an accident involving a truck that 
releases radioactive materials, Murdock is left blind but somehow 
gains radar sense. He becomes a hard-driving attorney representing 
fellow superheroes in legal matters.

Daredevil is one of the darkest superheroes and, as is usually 
the case, was made into a Hollywood film, with the lead role going 
to Ben Affleck, to mixed reviews.

Like Daredevil, She-Hulk represents fellow superheroes, because 
even superheroes need legal assistance at some time in their lives, 
such as in lawsuits from angry car and property owners whose 
property has been smashed during epic street battles.

Her origins are typical superhero creation. After Jennifer Walters 
is shot by a criminal in relation to a case her father was handling, 
her cousin Bruce (aka the Incredible Hulk) gives her a blood trans-
fusion that turns her into She-Hulk. This also means she can turn 
into a green monster and can fight like a lion.

This Marvel Comics superhero is, uniquely, idealistic: she defends 
the rights of minorities, the mentally ill, and stands up for civil 
liberties, including those of criminals. In one storyline she becomes 
estranged from her more famous cousin over their beliefs.

Batman may have been strictly a crime-fighter but his sidekick 
Robin graduated as a lawyer in an alternative storyline.

In Earth-Two, the Boy Wonder is a lawyer with a firm called 
Cranston, Grayson and Wayne, the second name being his surname 
and Wayne being Bruce Wayne, aka Batman.

The Dynamic Duo fought many villains, among them Two-Face.
Two-Face was once Harvey Dent: a criminal lawyer whose work 

ethic leads to him becoming the youngest district attorney to serve 

LIFESTYLE

The lawyer 
as superhero
The legal profession 
in comics

BY CRAIG  
STEPHEN

Gotham City. He is nicknamed Apollo for 
his good looks and clean-cut image, and 
all is going swimmingly.

But, when just 26, Dent is left hideously 
scarred on the left side of his face after a 
mob boss throws acid at him in court. This 
often happens.

This drives him insane and turns him 
into a rather unpleasant sort. He becomes 
obsessed with duality, making decisions by 
flipping a two-headed coin that was dam-
aged on one side during the acid attack.

Given the alternative Robin character, 
there is no surprise that there are also 
several Manhunters, among them a male 
and a female lawyer-turned crime fighter.

One of those, Kate Spencer, is a prosecu-
tor. Outraged by the ability of super-crim-
inals to escape justice, Spencer assembles 
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a costume from a variety of devices left 
over from various heroes and villains that 
gives her enhanced strength, agility and 
resistance to injury.

Mark Shaw, meanwhile, is a public 
defender. He assembles a costume from 
a previous Manhunter and gains his own 
particular powers but it all goes wrong 
when he gets duped by those with less 
stringent morals and eventually ends up 
in prison.

Superheroes take on all forms, as we 
have already seen, and a real curve ball 
is Judge Dredd. Unusually, he is a British 
creation who first appeared in 2000AD 
comics in 1977. He’s more than a judge; 
far more. In the future (20199) Dredd roams 
the streets of Mega-City One, where he has 
the powers to summarily arrest, convict 

and sentence – including execution – criminals on the spot.
Dredd is armed with a Lawgiver pistol which is programmed to 

recognise only his palm-print and which fires all sorts of ammuni-
tion, including stun and gas grenades. His helmet obscures most 
of his face and he rides a large Lawmaster motorcycle equipped 
with machine-guns, a laser cannon, and full artificial intelligence, 
which is capable of operating itself.

Sylvester Stallone reprised Dredd in a 1990s film of the same 
name, but let’s not go there.

The Law Society of England and Wales naively tried to appeal to 
young people by referencing the good judge earlier this year. The 
Society tweeted to its 82,000 Twitter followers: “Channel your inner 
Judge Dredd. Are you thinking of taking the leap from solicitor to 
judge? Explore the process.” This was followed by a link to their 
website. The hammer of negative comments included one that 
asked if the Society was aware that Dredd was an executioner 
for “a totalitarian fascist regime”.

The Society duly realised it wasn’t the best role model to use.
My personal favourite character is Lionel Hutz from The 

Simpsons, though his time on the show was limited when the 
actor who voiced him died while the programme was still in its 
relative infancy.

Hutz was an ambulance-chasing, dollar-vacuuming hound with 
a drink problem. His law firm is called I Can’t Believe It’s A Law 
Firm! and he uses a phone booth as an office.

This line reveals much about his particular style: “Well, he’s had 
it in for me ever since I kinda ran over his dog … Well, replace 
the word ‘kinda’ with ‘repeatedly’ and the word ‘dog’ with ‘son’.”

The series also has a long-running character who appears every 
now and again as a blue-haired lawyer, who represents numerous 
characters, including the eccentric nuclear power station owner 
Montgomery Burns, and even Bart Simpson.

An entire animated television show, Harvey Birdman, Attorney 
at Law, revolved around the eponymous character.

Birdman was a retired superhero who had changed careers by 
joining the Sebben & Sebben law firm which is staffed by, and 
represents, characters from 1960s and the 1970s Hanna-Barbera 
cartoons.

It was a comedy show that often delved into parody. Many 
of Birdman’s nemeses featured in his former cartoon series also 
became attorneys. Definitely one for adults only.

Believe me we are far from done, there’s more, a lot more: 
Vigilante, Icon, Shadowhawk, Two-Gun Kid, Captain Amazing, 
Thunderbolt and many others that have fleeting roles in some 
popular or just unknown films, TV series and paper cartoons. 
Holy gavel-slamming, Batman.

And why do comic artists make lawyers into heroes or baddies? 
Chris Lander of Hamilton comic book store Mk 1 believes it may 
be partly due to the occupations of the first comic book creations.

“It might have come about to avoid the Clark Kent/Peter Parker 
journalist trope while still giving the hero the flexibility to leave the 
office as it were,” he says. “Teachers/doctors tend to be tied to the 
surgery/school … a lot of other jobs, ie manual/retail/manufacturing, 
don’t really have flexible work hours that allow for random save 
the day absenteeism.”

And just maybe those criminal lawyers get so tired of having 
to see the bad apples each day, that they decide to do a little 
enterprising night-time work, to stop the problem at the root. 

▴  Gotham 
City district 
attorney, 
Harvey Dent 
was hideously 
scarred on 
the left side of 
his face after 
a mob boss 
threw acidic 
chemicals at 
him during 
a court trial, 
driving him 
to adopt the 
“Two-Face”.

  Photo by Nathan 
Rupert CC-By-NC-ND 
https://flic.kr/p/bFfsjv
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❝ John was a staunch advocate for our rangatahi, in and 
out of the courtroom, and he mentored generations of 
Māori lawyers and other community professionals who 
beat a path to his door - to revel in his knowledge, to be 
regaled by his endless stories, and to be enraptured with 
his notorious wit and one liners.❞

— Māori Development Minister Te ururoa Flavell pays tribute 
to John Chadwick, who died in Rotorua aged 72 on 26 May.

❝ That’s about as good an excuse as I’ve heard.❞
— Napier District Court Judge Geoff Rea accepts lawyer Philip 

Ross’ explanation for why he was 40 minutes late for a 
sentencing hearing. Mr Ross explained that he had been 
in his office with police and fire officers after receiving a 
suspicious package in the mail.

❝ I am not your mate. I am not going to be spoken to like 
that.❞

— English District Judge Simon Cooper to defendant 
Sebastian Stroud after Mr Stroud had told him “I’m 
not working, mate” when asked he was going to pay 
outstanding fines. After spending a few hours in the 
holding cells, he was released.

❝ He always had a firm handshake and loud hearty laugh. 
Little did I realise, in court when on his feet arguing his 
case, all the bets were off.❞

— Defence lawyer John Westgate pays tribute to retiring 
police prosecutor Sergeant Tom Scouller at a special sitting 
in the Dunedin District Court.

Notable Quotes

On 5 July 1942, three New Zealand 
lawyers died during fighting in 
what has become known as the 
First Battle of El Alamein. At least 
20 members of the legal profes-
sion died while serving in World 
War II. A Roll of Honour for the 
profession in that war has now 
been placed on the NZLS website 
alongside the World War I Roll of 
Honour (in the People in the Law 
section).

The First Battle of El Alamein, 
from 1 to 27 July 1942, was fought 
in Egypt’s Western Desert. It 
began with a German attack on 
allied positions about 30km from 
the small Alamein railway station 
on the coast. On 5 July the New 
Zealand forces began to advance 
towards El Mreir with the intention 
of cutting the rear of the enemy. 

However, heavy fire from Italian 
forces at El Mreir resulted in many 
casualties and forced abandon-
ment of the attack.

Major Brian Bassett
Major  Br ian Bassett  f rom 
Christchurch was aged 30 when 
he was killed in an attack by some 
30 Stukas, according to Brigadier 
Howard Kippenberger (Infantry 
Brigadier, 1949, p 146). He married 
Joyce Hughes in 1936 and gradu-
ated with a law degree from (now) 
Canterbury university in 1938. He 
was practising with Weston, Ward 
and Lascelles before enlisting at 
the start of the war. He served in 
Greece and Crete, where he was 
involved in heavy fighting and rec-
ommended for the Military Cross. 
After being sent to Egypt he was 

Three lawyers 
killed in First Battle 
of El Alamein 
75 years ago

TAIL END
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❝ The cockatoo was of some significance to his partner and 
she was quite distraught.❞

— Ron Mansfield, representing cricketer Doug Bracewell in 
the Hastings District Court, explains why his client drove 
when he was over the limit after receiving news that his 
girlfriend’s pet had been mauled by a dog.

❝ Not only are witnesses thrown off balance when the 
opposing lawyer visibly reacts to testimony (such as by 
rolling her eyes), a lawyer’s outright defiance of a trial 
judge’s decision endangers the judge’s control of the 
courtroom.❞

— An order by the Northern Court District of Illinois Executive 
Committee suspending lawyer Alison Motta from practice 
for 90 days after she rolled her eyes and said “F----- bull-
---“ when uS District Judge Amy St Eve overruled her 
objection.

❝ Understandably, they shot you.❞
— Justice Simon Moore explains why police shot Wattie Adolf 

Kahu in Whanganui after he turned and pointed a Glock 
replica air pistol at them following a call for him to surrender.

❝ I understand the reason for creating a women-only event, 
but the equality principle is fundamental. It sometimes 
means we have to give up some of our ‘trait only’ spaces 
to make sure we are not being exclusionary. There are 
men in Austin who would like to celebrate women’s 
empowerment. There are women in Austin who would 
like to go to this event with their gay best friend, and 
they can’t under this rule.❞

— Albany Law School Professor Stephen Clark, who filed 
an administrative complaint with the Equal Employment 
and Fair Hearing Office in Austin, Texas, after the Alamo 
Drafthouse announced a women-only screening of Wonder 
Woman, staffed by only female employees.

promoted to brigade Major and also mentioned 
in dispatches during fighting in Libya. Like all the 
New Zealanders killed in the battle, he is buried 
in the El Alamein War Cemetery, Egypt.

Sergeant Edward Cotton
Sergeant Edward Cotton from Taumarunui was 
aged 33. He grew up in Christchurch where he 
attended Christ’s College and after graduating 
LLB at Victoria university was admitted as a bar-
rister and solicitor in September 1934 by Chief 
Justice Myers on the motion of EM Sladden. He 
practised at Taumarunui for the firm Gordon, 
Nicholson, Rennie and Cotton. He was serving 
with the New Zealand Artillery when he was 
killed. His name is on the Alamein Memorial, El 
Alamein War Cemetery and he is also commemo-
rated on the Hamilton Lawyers’ Memorial bronze 
tablet in the NZLS Waikato Bay of Plenty branch 
office in Hamilton.

Brigadier John Russell Gray ED
Brigadier John Russell Gray ED from Auckland 
was aged 41 when he was killed in the same 
Stuka attack as Major Bassett. He grew up in 
Auckland and attended King’s College and 
Auckland university where he graduated in law. 
When war began he was a partner with the 
firm Keegan and Gray, having previously worked 
at Russell, McVeagh, Macky and Barrowclough. 
He was involved in the Territorial Forces and 
was appointed to command the first Auckland 
Infantry Battalion on the outbreak of war. He 
participated in the fighting in Greece and 
Crete before transferring to Egypt and Libya. 
He is buried at El Alamein War Cemetery and 
is also commemorated on the Roll of Honour 
in Auckland’s Northern Club and the Takapuna 
War Memorial.

The Lawyer All 
Black XV now a XVI
The research for the Lawyer All 
Black XV featured in the June issue 
of LawTalk was comprehensive, 
but always conducted with the 
feeling that it was possible to miss 
someone. That happened, and it 
was a bad miss – a former All Black 
captain and current member of 
the legal profession. Our sincere 
apologies to Tom Willis, Senior 
Solicitor at Gallaway Cook Allan 
in Dunedin. Interestingly, Tom also 
played hooker, making the tally 
five hookers out of 16 players. For 
the record:

1012: Thomas “Tom” 
Eion Willis
1979- , Hooker

Played five tests and two other 
matches (as captain) between 
2001 and 2002. Studied law part-
time while playing professional 
rugby in New Zealand and the 
uK. Admitted as a barrister and 
solicitor in May 2013. A member 
of the property team at Gallaway 
Cook Allan in Dunedin, where he 

has worked since 2012.

Lawyers who write on 
rugby as social history …
Backing up our lawyer All Black 
XVI, we can add a new list of one: 
Lawyers Who Write on Rugby as 
Social History. Auckland barrister 
Des Wood is the author of New 
Zealand Rugby Country: How 
the game shaped our nation. 
Published by David Bateman Ltd, 
rugby is the subject, but from the 
outset Mr Wood says it is not a 
sports book. “It is a history that 
tells a story of how rugby football 
fits into New Zealand society.” 
There seems to have been little 
room for any figurative rising from 
a ruck to look around and reflect 
on what it really is all about, he 
says. Over 304 pages he proceeds 
to explore how rugby has become 
integrated into our society, in 
a fascinating social history. It 
provides a lot of context to the 
current front-page status of the 
touring British and Irish Lions.
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ConveyIT Maestro
Conveyancing made easy
Maestro is an automated cloud based 
conveyancing system that is easy to 
use, will increase productivity and 
mitigates your risk.

For a free demonstration, call 0800 800 986 
or email customersupport@lexisnexis.co.nz

conveyit.
maestro cloud based conveyancing

Dashboard 
Providing visibly and allowing you to manage and 
forecast workload in real time

Matter view 
Makes working through each stage of the transaction 
simple

Document wizard 
Allowing you to provide professional documents, on 
your letterhead, in seconds

Email wizard 
Send and receive documents by email from within 
the platform

Collaboration 
All parties informed at all stages of the transaction 

Alerts 
SMS messaging

Data 
Over 1000 contacts to prepopulate your documents 
and precedents


