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News Points
Discovery and case 
management
Justice Winkelmann, Chief High Court 
Judge, and Justice Asher, Chair of the Rules 
Committee, have written a report on the 
e� ectiveness of the 2011 and 2012 discovery 
and case management reforms. � eir report 
can be found at www.courtsofnz.govt.nz/
front-page/about/system/rules_committee/new.

Legal services prices up
Statistics New Zealand’s producers’ price 
index for the December 2014 quarter shows 
the prices for legal services (personal and 
corporate) rose by 0.5%. � is compares with 
a rise of 0.6% in the December 2013 quarter.

Legal services rose by 3.6% during the 
year to 31 December 2014. This was the 
same increase as occurred during the 2013 
calendar year.

Security sensitive 
information
The Law Commission is reviewing the 
laws that determine how security sensi-
tive information should be dealt with in 
court proceedings.

� e review will look at how to protect 
information that may prejudice New 
Zealand’s security. It will also consider 
whether the current rules governing dis-
closure of such information in court, and 
the use of that information by the Crown 
or another party in the proceedings, need 
to be reformed.

� e Law Commission plans to publish 
an issues paper on the topic in mid-2015, 
when it will call for submissions.

Judicial integrity
A new judicial integrity initiative was 
launched by International Bar Association 
(IBA) President David Rivkin on 19 February.
� e initiative aims to raise awareness of the 
legal consequences of judicial corruption 
where it exists, combat it through promot-
ing the highest standards of integrity among 
judges, prosecutors, court personnel and 
lawyers, and further the best practices of 
countries that have worked e� ectively to 
eliminate corruption.

“� is issue requires the attention and 
resolve of the legal profession as a whole 
to overcome it, and the IBA, as the global 
association of lawyers and bar associations, 
can uniquely contribute to the � ght against 
judicial corruption,” Mr Rivkin says.
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Access to justiceAccess to justiceA  is the hallmark of a civilised society.
These words were spoken by the United Kingdom’s Justice 
Secretary, Ken Clarke, in 2010.

In fact it was with those words that the Justice Secretary introduced 
his government’s radical changes to legal aid. Justice Secretary Clarke’s 
changes, which he described as reforms, amounted to a demolition job 
on publicly funded access to civil justice.

At the time, I wondered if the Justice Secretary really did genuinely believe 
that access to justice is the hallmark of a well-functioning democracy.

I certainly do. Access to justice is a fundamental common law right. 
� e issue is what does access to justice mean – the tensions between 
available resources, proportionality and access to justice services and 
legal representation is constant. New Zealand’s reputation as one of the 
least corrupt countries in the world depends on a well-functioning justice 

system providing a� ordable and timely justice.
A� ordability of access to justice is increasingly an issue in our society. As the Chief High Court Judge, 

Justice Helen Winkelmann, said in the 2014 New Zealand Law Foundation Ethel Benjamin Address: 
“Present levels of civil legal aid inevitably mean that many individuals cannot look to the courts to 
enforce their rights or obtain a remedy for a wrong”. � e provision of civil legal aid, she said, “is critical 
to ensuring access to justice”. Justice Winkelmann then went on to talk about those who come to court 
to enforce their rights, but come unrepresented because they lack the money to pay a lawyer.

“You might think that people arguing their own cases before courts is the system operating how it 
should, people are accessing the courts. But fundamental aspects of our system of justice are built upon 
the assumption that parties will be legally represented. � is means that growing levels of unrepresented 
litigants are a challenge to the functioning of that system. Equally as important is the fact that those who 
come before the courts unrepresented risk being disadvantaged by their lack of representation,” she said.

� is issue of LawTalk has a particular focus on self-represented litigants. It is an important topic for the 
profession. � e � gures we have seen on unrepresented litigants show that they are increasing, and that this 
increase has followed government policy changes, such as changes to legal aid and to the Family Court.

� is increase in the number of people appearing in person indicates that something is simply not right.
I do not for a moment say that it is solely the problem of the profession. � e Ministry of Justice, in 

particular, and the Government, judiciary and other institutions are looking closely at these issues. 
� ere is no one silver bullet but the problem is multifaceted, as are the options for responding to it.

� e data is scarce and much of the information describing the problem is anecdotal. One of the things 
the Law Society is doing is gathering together as much information as possible and disseminating it.

Access to justice is a rule of law issue, and the law in New Zealand – as provided in the Lawyers and 
Conveyancers Act 2006 – states that it is a “fundamental obligation” of lawyers to “uphold the rule of 
law and to facilitate the administration of justice in New Zealand”.

� e law itself, then, gives us a duty to act on this matter of vital importance to the whole fabric of 
our society. As a profession, we need to look at this problem in the context of the whole issue of access 
to justice – not only as it a� ects lawyers, but as it a� ects society as a whole. For these reasons access 
to justice will be a major focus for the Law Society this year.

From the Law Society

Access to justice

Chris Moore
New Zealand Law Society President
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Going solo
In this issue of LawTalk, we look at the self-represented 

litigant. Journalist Sasha Borissenko looks at the 
question of whether self-representation provides access 

to justice while Elliot Sim investigates whether the 
increase in litigants appearing in person contains a 

warning to the profession.
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“There is a di� erence between access to 
courts and access to justice. Self-representa-
tion allows access to courts, but access to 
justice within the system is an entirely 
di� erent matter. It is one thing to get in 
the door and another having the ability 
to get the necessary resources or advice to 
understand the legal system,” says self-rep-
resentation expert Bridgette Toy-Cronin.

As part of her Otago University PhD 
thesis, “Going to Law without a Lawyer: 
Litigants in Person in the New Zealand 
Civil Courts,” to be submitted in June, Ms 
Toy-Cronin has researched and interviewed 
35 self-represented litigants, 14 judges, 18 
lawyers and eight court sta�  over the last 
three years.

� e former litigation lawyer practised in 
both New Zealand and Australia, completed 
legal work in Tanzania and Cambodia and 
gained an LLM from Harvard Law School 
in the United States.

“I have left legal practice to research 
litigants in person as I think it is a very 
important issue for the New Zealand justice 
system, especially given the Government’s 
changes to Family Court procedure and 
the cuts that have occurred to the legal aid 
budget which might mean more litigants 
in person are entering a system that was 
primarily designed for represented litigants.

“Self-representation is a constitutional 
principle. While for some people it might be 

Does self-
representation provide 
access to justice?

seen as a symptom of failure to access to justice because 
it is the failure to get representation, others might see it 
as bettering access to justice because they can go through 
the legal process unmitigated by a lawyer.”

As part of Ms Toy-Cronin’s research, she has found 
self-represented litigants often feel confused by the system, 
have real di�  culties accessing assistance and legal infor-
mation when they want or need it (many would prefer to 
be represented, or at least to have legal assistance) and 
they often feel unwelcome and patronised, particularly by 
the opposing counsel where the other party is represented.

As a preliminary � nding, one of the major issues for 
both self-represented litigants and the bench and bar is 
that self-represented litigants tend to misapprehend the 
nature of the legal process, Ms Toy-Cronin says.

“� ey don’t usually understand the need to present both 
a legal argument and a theory of a case. � at is under-
standable, when you think about the lay perception of 
the legal system that you just tell your story and a judge 
decides (think of ‘Judge Judy’).”

When that perception is brought into the court it leads to 
real frustration for all parties to the court process, she says.

“It is also confusing for [self-represented litigants] when 
the system tells them that they have a right to litigate 
in person and that justice is for everyone, but then � nd 
the system very hard to negotiate without a lawyer. Not 
everyone � nds it unmanageable, but for the most part 
people � nd it far more di�  cult than they anticipated.”

From the perspective of the bench and bar the main 
problem is that dealing with a matter involving a self-repre-
sented litigant is quite unlike dealing with a matter where 
there is counsel, she says.

“� ere are lots of pitfalls for opposing counsel and judges 

B Y  S A S H A  B O R I S S E N K O
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– dealing with a [self-represented litigant] 
who is emotionally involved in a matter, 
who doesn’t understand the process, who 
may feel ganged up on and confused, as well 
as stressed (as most litigants are, whether 
represented or not) by their case.”

� is means that counsel and judges try 
to be very careful explaining everything to 
the self-represented litigant and that slows 
the process and creates costs to the repre-
sented opposing party and to the system.

� e � ipside of this, however, is self-rep-
resented litigants save in legal fees, which, 
“as anyone in the profession knows, mount 
up very quickly and outstrip what people 
anticipated it would cost, and importantly 
what they can a� ord”.

In the 2014 Law Foundation Ethel Ben-
jamin address titled “Access to Justice 
– Who Needs Lawyers?” the Chief High 
Court Judge, Justice Helen Winkelmann, 
suggested self-representation was a false 
economy, instead resulting in “e�  ciency 
de� cit”.

“� e unrepresented litigant has none of 
the knowledge of the law to make decisions 
as to how a case should be pleaded, or what 
evidence is relevant to the case.

“� e court system is, for many, a foreign 
land and the notion of bringing proceed-
ings without legal representation can be 
compared to the fearful prospect of being 
stranded in a foreign land unable to speak 
the language, and without the money 
needed to � nd your way home.”

Simply simplifying rules of procedure or the current 
processes might compromise fair and open hearings. In 
addition, web-based resources – thanks to the Ministry of 
Justice – while worthwhile, are “unlikely to make up for 
the advocacy de� cit”, Justice Winkelmann said.

� e “fundamental aspects of our system of justice are 
built upon the assumption that parties will be legally rep-
resented”, she said.

She proposed that unless there is better access to jus-
tice, “we will live in a society where the strong will by 
any means, including violence, always win out against 
the weak”.

Family lawyer Erin Ebborn, of Christchurch’s Ebborn 
Law, has had experience with unrepresented litigants in 
her role as a lawyer for child and she’s been in the posi-
tion of having to send clients o�  to represent themselves.

Ms Ebborn says she hasn’t noticed the surge in self-rep-
resented litigants that were expected post the Family Court 
reforms but in her capacity as a lawyer for child, she has 
appeared in court far more frequently than anticipated.

Lawyers for child have taken on a heavier load follow-
ing the reforms, with self-represented litigants having an 
increased expectation on Lawyer for Child to guide them 
or act as a “go-between” throughout the legal process, 
she says.

“It creates a tension between: empathy for the person, 
the pragmatism of wanting the process to go smoothly, the 
brief for Lawyer for Child, [the] need to be independent 
and fairness to the other party. � ere is also a risk that 
the represented party will perceive a bias towards the 
self-represented person.”

Self-representation expert 
Bridgette Toy-Cronin, 
whose thesis, “Going to 
Law without a Lawyer: 
Litigants in Person in the 
New Zealand Civil Courts,” 
is be submitted in June

❝  The 
unrepresented 
litigant has 
none of the 
knowledge 
of the law 
to make 
decisions as 
to how a case 
should be 
pleaded, or 
what evidence 
is relevant to 
the case
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What’s driving more people to navigate the court system solo? Canterbury 
University Law Dean Dr Chris Gallavin suggests three possible factors:
» people may be taking matters into their own hands because they feel 

they can do a better job;
» seeking justice is just too expensive and out of reach for the average 

New Zealander; or
» it could be the legislative push to “de-lawyer” jurisdictions as we have 

seen with the changes to the Family Court.
� e culmination of all three could be creating the “new reality”, according 
to Dr Gallavin.

“I think we have to examine what bene� t we bring – what’s our point 
of di� erence?

“I think it’s a real shot across the bow of lawyers, and of the profession, 
because we now live in a day and age where everything is searchable on 
the open data movement and especially with government departments 
signing up every day to the open data movement.

“You can get all sorts of di� erent precedents, self-help books, online 
guides and tutorials about how to navigate yourself though these things 
and I think many believe if they’re going to sacri� ce half their lives going 
through litigation, they might as well invest another � ve percent of it if 
‘I can at least, at the start, give it a nudge myself ’,” he says.

� e negatives of self-representation including clogging up the court 
system, bringing delays, but Dr Gallavin says courts need to be better 
prepared for more of the public having a go at seeking justice on their own.

“Judges, I don’t believe, universally have the skills to deal with self-repre-
sented litigants in an equitable and fair way. If this is going to be the reality, 
then judges are going to have to deal more equitably with self-represented 

A warning to
the profession

B Y  E L L I O T  S I M
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litigants because they [self-represented litigants] often get away with 
murder e� ectively.

“� ey’re allowed to ask all of the leading questions and a judge is often 
so paranoid about dealing with them that they are allowed to e� ectively 
ignore the rules of evidence and the rules of procedure because the judges 
bend over backwards to ensure that they feel as if they’ve got a fair deal.”

Dr Gallavin says more judicial training would mean that the system 
would be “much quicker”.

“� ey would just have to, in a sense, manhandle them though the process 
in a lot more proactive way, but not allowing them to do whatever they 
want, such as giving evidence in ways which is not permitted, especially 
if there is lawyer on the other side.”

Conversely, self-representation is justice being seen to be done, accord-
ing to Dr Gallavin, with the person feeling as though they’ve had their 
day in court.

He says a lot of the civil processes that are geared towards mediation 
and the stepped process which you need to go though in order to get a 
hearing confuses the public.

“I think that creates a perception in the minds of the public who feel 

LawTalk was unable to locate statistics on the number of self-represented liti-
gants in the High Court, Court of Appeal and Supreme Court during recent years.

One of the possible sources LawTalk contacted was the Ministry of Justice. 
A ministry spokesperson says its case management system database – until 
recently – did not have a mandatory fi eld for recording self-represented litigants, 
but this information was now being recorded.

“The ministry is reluctant to release fi gures now as it wouldn’t provide a fair 
representation of the situation, but there will probably be some more robust 
numbers through in the coming months.”

Given the lack of statistics, the Law Society Library conducted searches of the 
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LINX and BriefCase databases. As these databases may not collect 
all cases that were conducted in the courts listed, the numbers 
are lower than the actual numbers would be. The fi gures are, 
therefore, indicative.

The Ministry of Justice does record the number of amicus 
curiae payments to counsel and law fi rms. 

The highest prevalence of payments were in the Auckland and 
High Court (38) and Auckland District Court (84) from 2008 to 2013.

In the same fi ve-year period the Supreme Court had 11 pay-
ments and the Court of Appeal had 55.

❝  Most self-
represented 
litigants 
that he has 
spoken to 
want to 
be in the 
driver’s 
seat rather 
than be a 
‘begrudging 
passenger’
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as if they can � le proceedings and get their day in court 
and get it seen to because they feel as if it is a system that 
is not working as opposed to working.

“I think many people might say, ‘well if it is all about 
an emphasis on mediation and negotiation and sorting it 
out beforehand, then why shouldn’t I try to actually try 
and represent myself? And, therefore, I can somehow be 
the author of my own destination’.”

Anecdotally, most self-represented litigants that he has 
spoken to want to be in the driver’s seat rather than be a 
“begrudging passenger”, Dr Gallavin says.

“Especially with all of the twists and turns of the civil 
jurisdiction, it just ends up being longer … I know the 
judges are annoyed as well because with the pleadings 
that are now � led in civil cases, they’re working hard to 
get them back down to bullet pointed facts in the law, as 
opposed to big weighty tomes.

“If you’ve got a number of months with a number of 
hurdles in the way of getting a hearing where you get your 
chance to actually have your say, then what that’s going 
to result in is people are going to try and front load it … So 
there’s no incentive to try and strip down the pleadings 
because you know you’re not going to get a hearing and 
a timely hearing for you to be able to extol the virtues of 

your side of the case,” he says.
Self-representation may start to look 

more attractive with the proposal made 
by ex-Minster of Justice Judith Collins to 
increase the maximum Disputes Tribunal 
claim level to $30,000.

Currently, individuals and businesses 
with civil claims can go to a Disputes Tri-
bunal if the disputed amount is $15,000 or 
less (or $20,000 or less if all parties agree).

Dr Gallavin says more complex cases and 
legal analysis will eventually make people 
feel more at ease with the court process.

Also, the proliferation of information 
sharing via social media could mean suc-
cessful self-represented litigants could 
potentially set themselves up as quasi-con-
sultants and blog online about how they 
structured cases, what questions to ask 
and what to look out for.

“I don’t think we should embrace it with 
open arms – but we do have to understand 
what’s driving it and therefore know how 
we can be a better service to clients.”

❝  I don’t think we 
should embrace 
it with open 
arms – but 
we do have to 
understand 
what’s driving 
it and therefore 
know how we 
can be a better 
service to 
clients

A regular contributor 
to LawTalk, Dr Chris 
Gallavin has a research 
interest in evidence, 
criminal justice and 
public law. He is 
Dean of Canterbury 
University’s Law 
School and gained his 
PhD at Hull University, 
where he studied 
prosecutorial discretion 
in the International 
Criminal Court.
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Our Profession, Our People

Deputy-Solicitor, Crown Legal Risk for the last 
two years, following a decade in a variety of other 
roles at Crown Law and working as Chief Legal 
Advisor at the Ministry of Fisheries.

Wellington lawyer M-
 L has been 
appointed Director of the 
Public Defence Service. She 
has acted in the role with 
the Ministry of Justice since 
April last year and has been 
on secondment from Crown 
Law. Madeleine had worked 

at Crown Law since 1998 and before rising to 
the Acting Deputy Solicitor-General (Criminal) 
role, she was manager of the Criminal Team. 
For a decade, on behalf of the Attorney-General, 
she also managed New Zealand’s international 
criminal co-operation requests for mutual assis-
tance. A� er fi nishing secondary school Madeline 
worked as a volunteer teacher for a year at a 

girls’ secondary school in Samoa. She main-
tained her links to the region when representing 
the Solicitor-General on the Pacifi c Island Law 
Offi  cers Network.

A D has been 
appointed chair of the Advi-
sory Committee on Assisted 
Reproductive Technology 
(ACART). ACART was estab-
lished under the Human 
Assisted Reproductive 
Technology Act 2004. Its 
roles include advising the 

Minister of Health on any matters in regard to 
assisted human reproduction and human repro-
ductive research, and issuing guidelines to the 
Ethics Committee on Assisted Reproductive 
Technology (ECART) to enable ECART to decide 
applications to undertake assisted reproductive 
procedures, human reproductive research, and 
extending the storage 

Dunedin lawyer B 
F has been appointed 
an acting District Court 
Judge with a jury warrant 
and as a Family Court Judge 
to serve in the Invercargill 
District Court. Judge Farnan 
will be sworn in on 16 April 
in Dunedin.

Dunedin lawyer T B
has been appointed an 
acting District Court Judge 
with a Family Court warrant 
to serve in the Palmerston 
North District Court. Judge 
Black will be sworn in on 17 
April in Dunedin.

Christchurch barrister 
G C has been 
appointed an acting Dis-
trict Court Judge with a 
Family Court warrant to 
serve in the Hamilton Dis-
trict Court. Judge Collin will 
be sworn in on 21 April in 
Christchurch.

Christchurch barrister 
M C has been 
appointed an acting District 
Court Judge with a jury war-
rant and as a Family Court 
Judge to serve in the Inver-
cargill District Court. Judge 
Callaghan will be sworn in 
on 29 April in Christchurch.

Deputy Solicitor-General U J has been 
appointed Acting Director of the Government 
Communications Security Bureau from 28 
February. Ms Jagose takes over on an interim 
basis from Ian Fletcher, who fi nished as Direc-
tor on 27 February. Ms Jagose has been the 
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This is the amount that had been raised by crowd 
funding for an upcoming litigation by 27 Febru-
ary (see Gallavin on Litigation – “Crowdfunding 
and public interest litigation”, LawTalk 858, 13 
February 2015).

Aktarer Zaman, who started the Skiplagged.
com website that off ers cheap airfares through 
“hidden city” ticketing, was sued by United 
Airlines and Orbitz. However a settlement has 
meant United Airlines was alone in the suit on 
27 February. United Airlines is arguing that Mr 
Zaman is engaging in unfair competition.

$77,323 At that point, 3,634 people 
had donated $77,323 to Mr 
Zaman’s legal fund. Many of 
these were $5 donations.

"Hidden city" ticketing is a 
method for getting a cheap 
airfare by booking a one-way 
ticket from one city to another, 
with a layover in a third. The 
passenger then gets off  at the 
layover city, abandoning the 
rest of the trip. Because of 
the way airlines price diff erent 
routes, the longer trip can be 
cheaper than the shorter one. 
The Skiplagged.com website 
exploits this.

Continued on page 15...
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While most first year university stu-
dents enjoy the follies of student life 
during their mid-semester break, Vin-
cent Schumacher was packing up his 
new-found Scar� e life to head home to 
Wellington after being diagnosed with 
testicular cancer.

At the time it was a huge shock as 
Vincent considered himself to be a pretty 
healthy kid who wanted to enjoy the 
many things Dunedin had to o� er.

� anks to the gusto of his supportive 
mother who works in the health sector, 
he was able to have surgery relatively 
quickly, but it was the “few blasts of 
chemotherapy” that was the “toughest 
bit” for the 18-year-old.

“I am a pretty optimistic person so 
getting through it and being okay was 
always going to be the result for me, 
but the support [of friends and family 
around the country] was very bene� cial 
to that.”

Six years later, the Wellington-based 
25-year-old Simpson Grierson solicitor 
says his health problems “certainly 
served as a wake-up call”.

“I had not done very well in my � rst 
semester and was drifting a bit, but 
when I came back to Dunedin the next 
year, even though not 100% physically, I 
was pretty determined to do it properly.

“I enrolled in law again, worked a 
lot harder and got through. My marks 
also improved. Now I appreciate life 
more and try and enjoy it as much as 
possible!”

But law was not his � rst choice, he 
says. Wellington born and bred, Vincent 
was educated at the “fine establish-
ment” that is Saint Patrick’s College in 
Kilbirnie where he originally wished to 
be a doctor or pursue his love of cricket 
overseas.

Despite attempting to master the 

By Sasha Borissenko

sciences, his results “didn’t pan out” 
with the exception of his English results, 
so, thinking law was “English-rich” he 
decided to head down South.

Like a lot of law students, Vincent 
says, he was � rst interested in pursuing 
a career in criminal law.

He recalls completing a particularly 
interesting forensic law paper at Otago 
University, which was taught in-part by 
the late Greg King and forensic scientist 
Arie Geursen.

“� e paper involved going to a gun 
range to do some shooting, hitting a bag 
of cows blood to look at blood spatters 

A wake-
up call

and looking/listening to a lot of inter-
esting evidence from a range of cases, 
including the David Bain and Mark 
Lundy cases.”

Now Vincent works in the litigation 
team at Simpson Grierson and “thor-
oughly enjoys it”.

“We do a lot of interesting work for 
a range of clients and it is a great team 
to be a part of.”

Outside of law, if it isn’t a good book, 
movie, playing with his mum’s new 
puppy or exploring Wellington, Vincent’s 
enjoyment for life extends to anything 
sport related – cricket, in particular!

Vincent Schumacher
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Chambers & Partners’ rankings of top 
tier lawyers in New Zealand have been 
announced. � is ranks both � rms and 
lawyers in 16 practice areas. � ose who 
achieved “band 1” status or higher were:

Banking and fi nance
Star individual: Dave Wetherell, 

Mayne Wetherell.
Band 1 lawyers: Geo�  Busch, 

Anderson Lloyd; Murray King, Bell 
Gully; Guy Lethbridge, Russell 
McVeagh; David McPherson, Bell 
Gully; Peter Owles, Buddle Findlay; 
Mark Reese, Chapman Tripp; and 
Dermot Ross, Dermott Ross & Co.

Band 1 firms: Bell Gully, Chapman 
Tripp, Mayne Wetherell and 
Russell McVeagh.

Competition/Antitrust
Senior statesmen: Grant David, 

Chapman Tripp and Phil Taylor, 
Bell Gully.

Band 1 lawyers: Neil Anderson, 
Chapman Tripp; Torrin Crowther, 
Bell Gully; Sarah Keene, Russell 
McVeagh and Andrew Matthews, 
Matthews Law.

Band 1 firms: Bell Gully, Chapman 
Tripp and Russell McVeagh.

Corporate/Commercial
Senior statesmen: Pat Bowler, 

Russell McVeagh and Peter Rowe, 
Minter Ellison Rudd Watts.

Eminent practitioner: Peter 
Hinton, Simpson Grierson.

Star individuals: Gavin 
Macdonald, Bell Gully and John 
Strowger, Chapman Tripp.

Band 1 lawyers: James Gibson, Bell 
Gully; Brynn Gilbertson, Bell Gully; 
Pip Greenwood, Russell McVeagh; 
Andrew Harmos, Harmon Horton 
Lusk and Cathy Quinn, Minter 
Ellison Rudd Watts.

Band 1 firms: Bell Gully, Chapman 
Tripp and Russell McVeagh.

Dispute resolution
Star individual: Jack Hodder QC, 

Chapman Tripp.
Band 1 lawyers: David Cooper, Bell 

Gully; Pheroze Jagose, Chapman 
Tripp; Richard Lange, Simpson 
Grierson and Adam Ross, Chapman 
Tripp.

Band 1 Silks: James Farmer QC, 
James A Farmer QC; Alan Galbraith 
QC, Shortland Chambers and David 
Goddard QC, � orndon Chambers.

Band 1 firm: Chapman Tripp.

Employment
Band 1 lawyers: Richard McIlraith, 

Russell McVeagh; Phillipa Muir, 
Simpson Grierson and Rob Towner, 
Bell Gully.

Band 1 firms: Bell Gully, Russell 
McVeagh, Simpson Grierson and 
Swarbrick Beck Mackinnon.

Energy and Natural 
Resources
Band 1 lawyers: David Coull, Bell 

Gully; Chris Gordon, Bell Gully; 
Brigid McArthur, Greenwood Roche 
Chisnall; Sarah Sinclair, Minter 
Ellison Rudd Watts and Dave 
Trueman, Simpson Grierson.

Band 1 firms: Bell Gully, Russell 
McVeagh and Simpson Grierson.

Insurance
Band 1 lawyers: Grant Macdonald, 

DLA Phillips Fox and Adam Ross, 
Chapman Tripp.

Band 1 firms: Chapman Tripp and 
DLA Phillips Fox.

Intellectual Property
Band 1 lawyers: Mark Gavin, Hudson 

Gavin Martin; John Glengarry, 
Buddle Findlay; Earl Gray, Simpson 
Grierson; John Hackett, A J Park
and Alan Potter, Potter IP.

Band 1 firms: A J Park and Simpson 
Grierson.

Public Law
Band 1 lawyers: Tim Clarke, Russell 

McVeagh; Tony Dellow, Buddle 
Findlay; Andy Nicholls, Chapman 
Tripp and Simon Watt, Bell Gully.

Band 1 firms: Bell Gully, Chapman 
Tripp, Russell McVeagh and 
Simpson Grierson.

Real Estate
Band 1 lawyers: Jane Holland, Bell 

Gully; Andrew Petersen, Bell Gully; 
Bill Sandston, Chapman Tripp; 
Greg � ompson, � ompson Blackie 
Biddles and Greg Towers, Simpson 
Grierson.

Band 1 firms: Bell Gully, Chapman 
Tripp and Russell McVeagh.

Restructuring/Insolvency
Band 1 lawyers: Michael Arthur, 

Chapman Tripp; Steve Flynn, 
Simpson Grierson; Michael Harper, 
Chapman Tripp; Dave Perry, Buddle 
Findlay; Murray Tingey, Bell 
Gully and Mike Whale, Lowndes 
Associates.

Band 1 firms: Bell Gully, Buddle 
Findlay and Chapman Tripp.

Shipping
Band 1 lawyers: Neil Beadle, DLA 

Phillips Fox; Matthew Flynn, 
McElroys; Michael McCarthy, 
Lowndes Associates and Barbara 
Versfelt, Lowndes Jordan.

Tax
Senior statesman: David Simcock, 

Bell Gully.
Band 1 lawyers: Brendan Brown, 

Russell McVeagh; Casey Plunket, 
Chapman Tripp; Willy Sussman, 
Bell Gully and Fred Ward, Russell 
McVeagh.

Band 1 The Bar, junior: Lindsay 
McKay, � orndon Chambers.

Band 1 firms: Bell Gully and Russell 
McVeagh.

Technology, Media, 
Telecoms
Star individual: Bruce McClintock, 

Chapman Tripp.
Band 1 lawyers: Simon Martin, 

Hudson Gavin Martin; Dean 
Oppenhuis, Bell Gully; Michael 
Sage, Simpson Grierson; Malcolm 
Well, Webb Henderson and Philip 
Wood, Buddle Findlay.

Band 1 firms: Chapman Tripp and 
Minter Ellison Rudd Watts.

� e full list of rankings is available at 
www.chambersandpartners.com/guide/
asia/8/158/1

Chambers 
& Partners 

rankings
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forestry and carbon leas-
ing. She advises on a variety 
of matters including com-
mercial property sales and 
acquisitions, agribusiness 
and Overseas Investment 
Office applications. N 
M works in the 
transactional banking and 
fi nance group. She advises 
on banking law with a par-
ticular focus on leveraged 
f inance, cross-border 
acquisition fi nance, restruc-
turing and non-contentious 
insolvency.

Technology corporate con-
sultant (UK qualifi ed lawyer) 

S h i e f f  A n g l a n d  h a s 
appointed two new part-
ners: R H and 
S E. Raymond 
is experienced in both 
New Zealand and China as 
a legal advisor and author in 
business law, commercial 
property and trusts. Before 
joining Shieff  Angland Ray-
mond served two terms as 
a Member of Parliament. 
Shelley is a specialist 
employment lawyer and 
also works closely with the 
commercial team on intel-
lectual property matters.

period of gametes and embryos. A barrister who 
practises in both Wellington and Dunedin, Ms 
Douglass is convenor of the New Zealand Law 
Society’s Health Law Committee.

O P has been 
appointed Lord Chief Jus-
tice of Tonga. Mr Paulsen 
moves to his new role from 
being a partner and head of 
the litigation team at Cavell 
Leitch. His experience has 
ranged from commercial lit-
igation for banks, insurance 

companies and other large corporate clients (to 
Court of Appeal level) to civil litigation and debt 
collection for private clients including disputes 
over contracts, torts, land and boundaries, guar-
antees, and intellectual property rights among 
other areas.

Grant Allan llb
MEDIATOR

(LEADR Advanced Panel)

WWW.GRANTALLAN.CO.NZ

· Over 300 lawyer referred mediations
· No charge for travel costs or time to 

mediations anywhere in NZ

0800 400 411
mediator@grantallan.co.nz

On the move

Owen Paulsen

Raymond Huo

Shelley Eden

Sarah Lee Ruth McLean

Simpson Grierson has appointed three new 
senior associates. S L advises on a 
range of commercial and corporate issues. 
She specialises in sales and marketing, con-
sumer and fair trading laws. R ML is 
a commercial property expert specialising in 

L B has joined the Simmonds Stewart 
team in Auckland. Simmonds Stewart is a com-
mercial law fi rm specialising in the technology 
sector. Lee joins the fi rm from Singapore law 
fi rm RHTLaw Taylor Wessing where he was a 
partner and head of the fi rm’s regional corporate 
technology practice.

Simpson Grierson has 
appointed J H
to the partnership. James 
practises in mergers and 
acquisitions, joint ventures, 
private equity and venture 
capital. Before joining Simp-
son Grierson, James worked 
at Slaughter and May in 

London and as in-house counsel to Balderton 
Capital, a leading European venture capital fund.

Nicki Montgomery

Lee Bagshaw

James Hawes

Garry Barkle (le� ) at the admission of his second daughter, Greta 
(third from le� ). Mr Barkle’s fi rst daughter is next to him and Justice 

Collins is on the right.

Welcome 
to the 
profession

Nelson barrister Garry 
Barkle now has two 
daughters who have 
been admitted. His 
second daughter, Greta 
Alessandra Barkle, was 
admitted by Justice 
Collins in the High Court 
at Nelson on 4 February. 
His � rst daughter, Clara, 
was admitted in Nelson 
on 13 October, also by 
Justice Collins.
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“Millennials”, formerly known as “Gen Y”. De� nitions vary, 
but most seem to settle on people born between 1982 
and 2000. In the New Zealand legal profession, around 
30% of lawyers can be called “Millennials”. If you’re in an 
organisation that employs lawyers and believe that gen-
erations share common characteristics, have you noticed 
any di� erences between the Millennials and others?

As could be expected, Millennials keep many researchers, 
social scientists and analysts employed. Research on New 
Zealand Millennials tends to be rolled up in global surveys 
and data gathering. In the last few months, organisations 
such as Deloitte New Zealand, Vodafone (paid content in 
New Zealand Herald) and Westpac have all released advice 
and information in New Zealand on Millennials which 
has been sourced from international surveys or research.

With a lack of explicitly New Zealand data it is important 
to add a note of caution to any attempt to translate foreign 
or global research to Aotearoa (as will be attempted here). 
A recent article in the Harvard Business Review (Henrik 
Bresman, What Millennials Want from Work, Charted Across 

Geoff  Adlam

Inside the Law

By Geoff  Adlam

The Millennials are here. 
Now.

the World, 23 February 2015) points to signi� cant cultural 
variances between Millennials. In the largest global survey 
last year, an average of 40% of Millennials said becoming 
a manager/leader was “very important”. But this ranged 
from 8% in Japan to 63% in India, with an equally wide 
range in what Millennials found most attractive in becom-
ing managers.

With that proviso, New Zealand lawyers may still � nd 
a lot of bene� t in reading the Career Satisfaction Report
released last month by the Law Society of England and 
Wales. It drew on an October 2014 survey of 344 members 
of the Society’s Insights Community which covers lawyers 
at all stages of their careers.

One of the key � ndings was that legal employers face 
a growing battle to retain their Millennials because they 
are more likely to switch jobs and organisations more 
frequently than other age groups or generations.

Based on the research, the report identi� es the follow-
ing key areas where Millennials have noticeably di� erent 
expectations to the other generations. It seems quite likely 
that these are worth considering in New Zealand as well:

Organisational purpose
Just 67% of the Millennials were proud to work for their 
organisation, compared to 83% of the over-55 group. As 
well, a greater proportion of the Millennials do not think 

the outside world has a favourable view 
of their organisation.

� e report says in response, employers 
may need to reconsider how they de� ne 
and communicate organisational values to 
help secure loyalty from future generations.

Input on strategy
Just 48% of Millennials agreed with their 
organisation’s strategic direction, and only 
56% were well informed about what was 
happening in the wider organisation. � is 
compared to 67% and 77% respectively of 
over-55s.

� e report says younger generations are 
pushing for a greater strategic voice and 
organisations may need to move to more 
collaborative decision-making structures 
to achieve this.

Flexible working
� e survey found Millennials are demand-
ing greater � exibility “and it is evident that 
employers are already accommodating this 
to some extent”. It found that 68% of under-
35s were striking the right work/life balance 
and 79% were getting time o�  when they 
need it. “Employers must be aware that 
younger generations will expect this � exi-
bility to remain throughout their careers.”

Access to resources
Only 55% of Millennials felt their organisa-
tion provides the resources they needed to 
work e� ectively, while 70% of the over-55s 
said the same.

� e report says that as younger, more 
tech-savvy generations enter the workforce 
they will demand access to the latest digital 
technologies, which they view as natural 
tools of work. “Organisations that do not 
invest in this area risk losing talent to more 
digital-ready competitors”.

❝ Legal employers 
face a growing 
battle to retain 

their Millennials 
because they are 

more likely to 
switch jobs and 

organisations 
more frequently 

than other age 
groups
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❝ Raynor’s determination to try this case in her own way 
and against the rules of this court, with a lack of fairness 
to other parties, culminated in her wilful elicitation of 
barred testimony from Dr Kelly. ❞
—  Philadelphia Common Pleas Judge Paul Panepinto explains 

why he imposed a $950,000 fi ne on lawyer Nancy Raynor a� er 
fi nding her guilty of contempt. He found that Raynor had failed 
to instruct an expert witness that he could not say the patient 
in a medical malpractice case against her client had smoked.

❝ It’s important like waiting lists for surgery is important – 
to the users and participants ❞
—  Nelson lawyer Steven Zindel comments on reports of long 

delays in Nelson courts because of a backlog of 105 jury trials 
awaiting a conclusion.

❝ We are certainly used to dealing with emotions, but 
in the nine years we’ve been a � rm nothing like this has 
ever happened. ❞
—  Chesterfi eld, Virginia attorney Samuel Kaufman a� er a disgrun-

tled client stormed into the law fi rm Owens & Owens, kicked a 
dog which was there and injured a lawyer with a box cutter.

❝ It’s been a bit of an eye-opener. A week before he did 
this I was worrying about dumb shit like tide charts and 
� shing. ❞
—  Wanganui man Christopher Cli� on talks to the Wanganui Chron-

icle before being sentenced to 18 months imprisonment in 
Whanganui District Court for helping convicted murderer and 
paedophile Phillip John Smith obtain a false passport.

❝ Our focus needs to move towards overall productivity, 
client satisfaction and results rather than the number of 
holiday days taken. ❞
—  Edward O’Rourke, chief executive of 300-employee English law 

fi rm Ashton KCJ, announces that the fi rm is scrapping annual 
leave allocations and allowing all salaried employees to take 
holidays refl ecting their own needs and those of the business.

❝ It’s almost always a train wreck. ❞
—  San Diego Offi  ce of Assigned Counsel director Robert Stall 

gives his assessment of the success rate of self-represented 
defendants in criminal proceedings.

❝ You will appreciate that I have made some rather pointed 
comments about what has happened and the reasons for 
the delay. I am going to follow those up further. But that 
has all meant that your time has been wasted in terms 
of coming along. I am very sorry for that. � at should 
not happen. ❞
—  Justice Heath apologises to a High Court jury for aborting a 

trial a� er three days when it was found that Child, Youth and 
Family had not handed over 300 pages of documents to the 
police investigation.

❝ [34] … � e procedural issue with which 
this appeal is concerned is technical and 
unusual. � e husband could not be expected 
to have mastered this area of the law in 
order to be able to present his appeal in a 
way that assisted the court. � e wife was 
neither present nor represented. Yet again, 
the court was without any legal assistance 
and had to spend time researching the law 
for itself then attempting to apply it to the 
relevant facts in order to arrive at the cor-
rect legal answer. To do the latter exercise 
meant that the court itself had to trawl 
through a large amount of documents in 
the � le. All this involves an expensive use 
of judicial time, which is in short supply 
as it is. Money may have been saved from 
the legal aid funds, but an equal amount 
of expense, if not more, has been incurred 
in terms of the costs of judges’ and court 
time. � e result is that there is, in fact, no 
economy at all. Worse, this way of dealing 
with cases runs the risk that a correct result 
will not be reached because the court does 
not have the legal assistance of counsel that 
it should have and the court has no other 
legal assistance available to it. ❞

—  Aikens LJ, Lindner v Rawlins [2015] EWCA 
Civ 51 (10 February, 2015).

The Art
of Judgment

Writing

Notable quotes
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Double check 
those emailed 
instructions
Lawyers are again warned to personally 
verify instructions received from clients by 
email. In the latest instance of the dangers 
posed by hacked email accounts, a New 
Zealand lawyer who had settled the sale of a 
residential property for a client received an 
email from the client’s actual email address 
directing payment of the funds from the 
sale into a foreign bank account.

� e email gave detailed instructions for 
the payment. Attached to the email was a 
PDF of a page of a bank statement from the 
bank in the name of the client, apparently 
showing genuine transactions over the last 
month. � is attachment was entitled “Proof 
of bank account”.

� e client had not sent the email and 
did not have an account with the bank.

This attempted fraud illustrates the 
importance of verifying all emailed instruc-
tions directly with clients by telephone.

� e accompanying emails often contain 
small clues that they are fraudulent. Strange 
phrases, spelling mistakes and shoddy 
punctuation should be viewed as red � ags. 
� e fraudsters are usually not native English 
speakers. A claim to be di�  cult to contact 
is also often an indicator of fraud.

� e fraudulent email to the lawyer began 
“A good day to you, � nd below banking 
details as required for the transfer to my 
account...”

After giving details of the “account”, the 
email continued (exactly as written):

“Kindly con� rm as soon as the settlement 
funds have been received via email because 
i am travelling and would be unvailabe 
by phone, also � nd attached a copy of my 
bank statement for veri� cation puposes.

“Please con� rm safe receipt of the bank-
ing details for the transfer of the proceeds 
of the sale on settlement.”

Swazi lawyers
High Court judges and Magistrates in some Swaziland 
courts are having to question the legal credentials of people 
they do not recognise who appear in court claiming to 
be lawyers. A major increase in people masquerading as 
lawyers is worrying the Law Society of Swaziland, which 
has asked genuine lawyers to blow the whistle to protect 
the profession.

The bells, the bells
Austrian lawyer Wolfgang List has written to Pope Francis, 
asking him to intervene in legal proceedings over bell 
ringing in Linz Cathedral. � e bells ring every 15 min-
utes day and night. Mr List’s client, architect Wolfgang 
Lassy, lives 75 metres from the cathedral and has found 
it hard to sleep. � e Bishop of Linz has refused to stop 
the bells and a lawsuit has been � led. List’s letter read: 
“Holy Father! � e bells in the Linz Cathedral clock tower 
ring every quarter of an hour at night. Between 10pm and 
6am they ring 222 times. We therefore beseech you, Holy 
Father, to intervene to ensure that human right of the 
people of Linz to a healthy and refreshing night’s sleep 
is respected and that the bells no longer chime at night.” 
No reply was received, but the parties have agreed to sit 
down and try to resolve things out of court.

The client from Hell
Canadian lawyer Munyonzwe Hamalengwa was found 
guilty of professional misconduct by the Law Society of 
Upper Canada in October 2014. He was found to have 
“intentionally and deliberately” overbilled the Ontario 
provincial government by almost $100,000 for legal aid 
payments. Hamalengwa’s penalty hearing is now under 
way. � e circumstances surrounding the overbilling has 
turned the focus back on Hamalengwa’s client, Toronto 
police o�  cer Richard Wills who was convicted in 2007 of 
beating his former lover to death with a baseball bat in 
February 2002 because she refused to leave her husband.

Wills has been described as “the proverbial client from 
Hell” by the tribunal which is now deciding his former 
lawyer’s fate. During his 18-month trial, Wills frequently 
loudly farted and belched and once defecated in the dock. 
He repeatedly shouted sexist comments at the presiding 
judge, Justice Michelle Fuerst, and made racist remarks 
to Hamalengwa. Each day he would urinate in the police 
car being used to drive him to court. After committing 
the murder Wills quickly transferred around $1 million in 
assets to his ex-wife, meaning the Ontario government was 
required to provide legal aid. � at is where Hamalengwa’s 
problems began.

Fraud Watch

Inside the Law
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YOUR CPD PLAN 
AND RECORD 
– READY AND WAITING 
  

CPD
management

NZLS CLE ONLINE TOOL 

MANAGING YOUR CPD JUST GOT EASIER 

My CPD Plan and Record makes managing your CPD easy 
and e
  cient. 

Just log in to your CPD Plan & Record using your existing 
CLE username and password. (If you’ve forgotten your 
password just give us a call.) 

You’ll see we’ve already done half the work for you. 
All CPD courses you’ve completed with us are already 
entered – it’s automatic. 

 
MANAGE YOUR CLE COURSES

 
STORE VERIFICATION DOCUMENTS

CPD hours
Registration status 

Session information
Delete or share info 

Course verifi cation status

 
MANAGE EVERYTHING IN ONE PLACE

NZLS CLE courses are pre-populated, however a full plan may 
include CPD hours from other sources. You can easily add 
activities outside of the NZLS CLE o� ering. 

 
ADD COURSES TO YOUR CPD PLAN

Accessible information for all of your courses

We realise you may also have completed activities with 
other providers so we’ve made it easy to add those too. 

If you are new to NZLS CLE or have any other questions, 
we’re here to help and can talk you through the process. 
The tool is free, and open for anyone to use. Call us on 
0800 333 111 for help.

LOGIN AT:  www.lawyerseducation.co.nz



Over the years, LawTalk has featured many stories that have 
looked at mental and emotional health and well-being.

� at is a very important area to look after. At the same 
time, however, it is but part of a whole – our health generally.

Maybe it is part of being male, but until relatively recently 
I was moving through life without paying too much atten-
tion to my health, let alone managing it appropriately. I’d 
sometimes go to the doctor if something was wrong. But 
apart from that reactive response, I was not proactively 
managing my health.

All that changed when I was diagnosed with diabetes. 
� e early advice the doctor gave me was that I should 
attempt to manage my diabetes through diet and exercise.

I listened, and that set me on a path where over the 
next two to three years, I took an increasing management 
responsibility – not just for diet and exercise, but of my 
health generally.

One of the major bene� ts of stepping on the path of 
managing my health was that I saw an almost immediate 
enhancement in my work performance. It was of a higher 
standard and I was also able to achieve more in each day.

Not diffi  cult
� e interesting thing is that managing my health has not 
been particularly di�  cult. � at is not to say that I have 
avoided some challenging health matters along the way. 
I have. I have undergone two surgeries (totally unrelated 
to diabetes) in the last two years. And other issues have 
arisen, too. � ere are a number of ways of organising how 
you manage your health. In my case, because it was what 
the doctor suggested, I began with diet and exercise. Over 
the period that followed, I then added to the list, so that 
it looked like this:

Managing your health
By Frank Neill

Practising well

loaded with very unhealthy trans fat.
� en there was the “egg � asco” of three 

or so decades ago, when we were being 
told that eggs were not really good for us, 
because of the high levels of cholesterol 
(and, for males, albumin) they contained.

As we know now, these two pieces of 
“advice” were based on poor interpretations 
of data. It continues to be a problem, in 

» diet;
» exercise;
» sleep, rest and recreation;
» stress;
» substance intake; and
» social.

Diet
Over my lifetime an enormous amount of 
misinformation has been propagated about 
what we should and should not eat.

My earliest memory of misinformation 
came when I was still at school. We were 
told butter was bad for us, and we should 
eat margarine instead. What we know now, 
of course, is the margarine back then was 

It’s good, too, if you can � nd an activity or activites 
that you enjoy. You are much more likely to continue 
with your exercise programme if you do. � e Harvard 
School of Public Health website – www.hsph.harvard.edu/
nutritionsource/staying-active-full-story/ – is one excellent nutritionsource/staying-active-full-story/ – is one excellent nutritionsource/staying-active-full-story/
resource on the bene� ts of exercise and what are good 
exercises to enhance your health.

Have a rest
Getting good quality sleep is essential to good health. If 
this is not happening, it may pay to check out one of the 
many good articles available on how to sleep better. One 
example is at www.helpguide.org/articles/sleep/how-to-sleep-
better.htm. If that advice is still not working, it would pay 
to check this with your doctor. A number of medical issues 
can interfere with sleep.

Taking breaks during the day – and that means getting 

that similar advice is still being given, unfortunately.
Fortunately, however, we can rely on such folk wisdom as: “eat your 

veges – they’re good for you”. A healthy diet will typically be characterised 
by the inclusion of lots of vegetables, fruit or both; good quality protein; 
good fats, such as those found in � sh, olive oil and many nuts; and low 
GI carbobydrates, such as whole grain products, pumpkin or kumara.

� e other big component of a healthy diet is water. How much water 
you needs di� ers according to a variety of factors, such as the climate, 
how active you are and even gender. As a guide, for people in a temperate 
climate, an adequate intake for men is roughly 13 cups (3 litres) and for 
women is about 9 cups (2.2 litres) of total beverages a day.

“Although there are no sure-� re recipes for good health, the mixture 
of healthy eating and regular exercise comes awfully close,” the Harvard 
School of Public Health says on its website.

Get moving
As Harvard says, regular exercise is an important component of health. 
Just what that may entail can di� er widely, according to factors such as a 
person’s goals in life, their motivation, when they do it, and personal pref-
erence. Some people love gyms, for example, while others de� nitely do not.

Ideally, an exercise programme should include activities that enhance 
cardio vascular health (such as walking, cycling or running) and activities 
that maintain or enhance muscle mass (such as weight training).

Frank Neill
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Practising well

right away from your desk – are important for your health, 
too. And they have another bene� t. � ey boost produc-
tivity. Equally important is getting good holidays. Make 
sure this happens.

Manage stress
Sometimes stress can be positive, such as when it helps 
us enhance our performance.

Continual chronic stress, where your body and mind 
are continually in a state of preparation for something 
like being attacked, is well known to be detrimental to 
health. It has a signi� cant negative e� ect on both physical 
and mental health.

If you know that your stress levels are too high, or you 
want to help stress-proof yourself, the Ministry of Health has 
a list of resources you can link to. It is at www.health.govt.nz/
your-health/conditions-and-treatments/mental-health/stress.

Substance intake
Maybe we know we’re drinking too many cups of co� ee a 
day. Or it may be that our alcohol intake has crept above 
a healthy level. If that is the case, or even if it’s true of 
someone you work with, there are a variety of options 
available. � e Ministry of Health has a page on its website 
which provides a series of links to organisations that can 
help (perhaps not so much with over indulgence in co� ee, 
however). � e page is at www.health.govt.nz/your-health/
healthy-living/addictions/alcohol-and-drugs.

Social health
“Relationships are essential to maintaining wellness and 
health,” the University of New Hampshire says. � at univer-
sity is not alone, either. “Social relationships – both quantity 

and quality – a� ect mental health, health 
behaviour, physical health, and mortality 
risk,” the United Stated National Institute of 
Health says. Research evidence shows that 
“adults who are more socially connected are 
healthier and live longer than their more 
isolated peers,” the institute adds.

Social health is how you get along with 
other people, how other people react to 
you, and how you interact with society.

It involves using and nurturing a series 
of skills and characteristics. � ese include 
communication, empathy, respect, accept-
ance, trust, reciprocity and compassion.

� e New Zealand Law Society’s emphasis 
on collegiality is, therefore, something to 

be valued in the profession providing, as it does, an enjoyable way of 
being together with other lawyers. � e important lesson for us all is to 
nourish our relationships with all those around us – our work colleagues, 
our fellow professionals, our friends and our families.

It's important
I do have one regret when it comes to managing my health. � at is that 
nobody suggested its importance to me much earlier in life.

I was essentially provided a cultural context in which health concerns 
were for doctors and other medical specialists. You simply go and see 
them when something’s wrong, rather than concerning yourself with 
health issues.

I did hear about managing stress, and even attended a stress manage-
ment seminar organised by my workplace. But I didn’t really put anything 
I’d learned into practice. � at was not so much lack of good intention. It 
was more that I didn’t have any mindset of the importance of personal 
health management.

❝ The New 
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Late last year, two pieces of empirical research were released 
which are relevant to the continued retention issues in 
the legal profession in regard to high achieving women.

� e statistics in New Zealand are all too clear, with a 
large number of women lawyers at junior levels followed 
by a massive reduction at about � ve years out from law 
school. Women lawyers have indeed turned on, tuned in 
and then dropped out.

Harvard Business School research on 
Harvard MBAs
Harvard Business School researchers (https://hbr.org/2014/12/
rethink-what-you-know-about-high-achieving-women) sur-
veyed more than 25,000 Harvard Business School graduates, 
concentrating on those who were still in the workforce from 
Millennials (starting age 25) to Baby Boomers (aged 67).

� e research concentrated on MBAs at Harvard because 
clearly attendance there indicated high levels of achieve-
ment, talent, ambition and promise and by looking at 
men and women who graduated from the same school 
the researchers obtained a level playing � eld for gender 
comparisons.

Men and women graduates had similar views as to the 
importance of work and the aim to have ful� lling profes-
sional and personal lives with opportunities for career 
growth and development.

However, the research demonstrated that their ability 
to realise those aims played out very di� erently according 
to gender. Among the graduates employed full-time men 
were far more likely to have direct reports, hold pro� t and 
loss responsibility and be in senior management positions.

� e researchers also found that women were less sat-
is� ed with their careers, no doubt predictably as a result 
of the failure to achieve their expectations.

� e research showed that the women graduates did not 
value their career less than the men. Nor was it true that 
the call of childrearing explained the small proportion of 
women in corporate boardrooms, corner suites, partner-
ships and other seats of power.

Caring for children
In fact, only 11% of the 25,000 people interviewed were out 
of the workforce to care for children full-time. � e � gure 
was lower (7%) for women of colour and even lower for 
Asian women at just 4%.

Furthermore, the survey data showed that highly 

Keeping high achieving 
women in the profession
By Lady Deborah Chambers QC

educated professional women generally 
leave reluctantly as a last resort, because 
they � nd themselves in unful� lling roles 
with dim prospects for advancement. 
Only a small number left because they 
preferred to devote themselves exclusively 
to motherhood.

Far more women had taken breaks from 
their careers than men. Only 2% of men 
had taken breaks in their careers, whereas 

❝ The researchers 
conclude that 

myths continue 
to frame the 

conversation in 
regard to high 

achieving women’s 
participation and 

progress in the 
commercial world

28% of the generation X and 44% of baby boomer women 
had at some point taken a break of more than six months 
to care for children.

Time out could contribute to women’s less successful 
careers but the research certainly demonstrates that the 
explanation of child care responsibility for gender dif-
ferences is not the full story and more nuanced than the 
knee jerk answer suggests.

Expectations
� e research also demonstrated a signi� cant gap between 
men and women’s expectations and where they ultimately 
land. When interviewed as they left Harvard Business 
School, more than half the men stated that they expected 
their careers would take priority over their spouses’ or 
partners’. Meanwhile, the vast majority of women across 
racial groups and generations anticipated that their careers 
would rank equally with those of their partners.

In fact, most graduates went on to lead fairly tradi-
tional lives on this score. Close to three-quarters of men 
reported that their careers had indeed taken precedence 
(more than had originally expected this arrangement). 
Meanwhile, many women’s expectations for career equality 
were unful� lled.

� ough majorities reported that they were in egalitarian 
or progressive partnerships, the overwhelming numbers of 
women in fact took responsibility for most of the childcare 
in their families and doing the domestic work. Ultimately, 
more traditional arrangements did win out.

If women are primarily responsible for 
childcare, their careers are more likely to 
become secondary in importance to their 
partners, perhaps helping to explain their 
lesser career satisfaction. � is despite the 
fact that women were far more likely to 
have egalitarian expectations and to see 
their expectations dashed.

� e research also found that traditional 
partnerships were linked to higher career 
satisfaction for men, whereas women 
who ended up in such arrangements were 
less satis� ed, regardless of their original 
expectations.

� e researchers conclude that myths con-
tinue to frame the conversation in regard 
to high achieving women’s participation 
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Men and women need to be aware of the real gap between what women 
expect as they look ahead to their careers and where they ultimately land. 
Men leaning in and a greater sharing of domestic responsibilities with 
the bonus of more time with their children and less pressure to perform 
as breadwinners is the no-brainer solution.

The Law Council of Australia Report 2014
On 1 October 2014 the Law Council of Australia released its report on 
attrition and re-engagement (http://my.lawsociety.org.nz/news/australian-
report-� nds-culture-and-leadership-key-factors), in particular addressing 
why women leave the legal profession and do not re-engage. � e report 
was based on data from 4,000 participants across Australia, representing 
close to one in 10 members of the legal profession.

� e Law Council’s report found that culture, leadership and the nature 
of the work were important factors for both male and female practitioners 
who had moved roles.

� e report indicated that both male and female legal practitioners 
identi� ed a common set of elements contributing to job satisfaction 
including the nature of the legal work itself, the level of independence 
and autonomy, the diversity and pro� le of the work and the sense of 
personal satisfaction and the work undertaken.

Where they diverged was the experience of women practitioners in 
regard to career development and progression in the workforce. Close to 
one in three females expressed dissatisfaction with the accessibility of 
mentors to support their career development, and with the opportunities 
they had for promotion and advancement.

� e same one in three expressed dissatisfaction with the rate of career 
progression and their career trajectory, compared with their expectations. 

and progress in the commercial world – in 
particular, the myth that mothers do not 
want high pro� le, challenging work and 
that women value careers less than men.

In fact, the women alumni from Harvard 
Business School placed considerable value 
on achievement and ful� lment at work 
and on having careers that are valued as 
much as their partners’ are. Life outside 
work, including family relationships, is also 
important to them – just as it is to men.

Suggested changes
� e researchers suggest the following steps 
to address the gender gap in leadership:

Employers need to provide adequate 
entry points to full-time work for women 
who have, for instance, recently been on a 
part-time schedule or taken a career break.

Firms should recognise that women want 
more meaningful work, more challenging 
assignments and more opportunities for 
career growth. � is recognises that most 
women who have achieved top manage-
ment positions have done so while man-
aging family responsibilities – and, like 
their male counterparts, while working 
long hours.

Lady Deborah Chambers QC

In contrast, less than one in � ve male prac-
titioners expressed dissatisfaction with any 
of these aspects of their current role and 
career to date.

Practical and cultural barriers
Women also identi� ed practical and cultural 
barriers to their progression. For women 
with children, balancing family responsi-
bilities was a recognised challenge. Flexible 
working arrangements were considered 
to have a negative impact on progression 
prospects including being allocated unsat-
isfactory work and being passed by for 
promotion and dealing with colleagues’ 
assumptions that 
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Firms need to be vigilant about unspoken 
but powerful perceptions that constrain 
women’s opportunities. The misguided 
assumption that high potential women 
are “riskier” hires than their male peers 
because they are apt to discard their careers 
after parenthood is yet another bias women 
confront.

Women graduates, in making decisions 
about family life and relationships, need 
to take on board Cheryl Sandberg’s second 
slogan, “make your partner a real partner”. � is 
is every bit as crucial; particularly for young, 
achievement-orientated women who aspire 
to have meaningful, fully valued careers.
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because they had accessed � exible working 
arrangements their priorities lay outside 
work.

Women participants also identified 
favouritism, personal relationships and 
alliances in the promotion process which 
was seen to potentially favour male can-
didates in workplaces led by fellow men. 
Many participants viewed large law � rms 
in particular as having a male dominated 
culture that is experienced as alienating 
by some women.

� e Harvard MBA and Law Council of 
Australia research e� ectively highlights 
the same � ndings that the vast majority 
of professional women leaving jobs after 
becoming mothers do so as a last resort 
because they � nd themselves in unful� lling 
roles with dim prospects for advancement.

“� e message that they are no longer con-
sidered ‘players’ is communicated in vari-
ous, sometimes subtle, ways; they may have 
been stigmatised for taking advantage of � ex 
options or reduced schedules, passed over for 
high pro� le assignments, or removed from 
projects they once led,” the Harvard Business 
School report said.

Both reports refer to women’s comments 
that they became frustrated after being 
mummy-tracked when they came back 
from maternity leave, or that the frustration 
with failing to obtain new challenges and 
becoming bored with work and precon-
ceived notions about part-time women and 
mothers wanting less challenging work.

Anecdotally, one hears the same issues 
being raised by women lawyers in New 
Zealand.

One way to address this is for law � rm 
managers to be conscious of the representa-
tive bias operating in this area whereby we 
lean heavily on stereotypes to compensate 
for partial information and we hold onto our 
beliefs in the face of contradictory evidence.

We need to readjust our mind set in 
regard to women’s careers, work/family 
con� ict and the gender gap in leadership. 
Conventional wisdom about women’s 
careers does not always square with reality.

Lady Deborah Chambers practices as a Queen’s 
Counsel at Bankside Chambers in Auckland.

The self-
represented litigant
By Chris Gallavin

In this edition of LawTalk Elliot Sim has writ-
ten on self-represented litigants. Working 
in with that theme I want to explore what 
we, the profession specialising in litigation, 
might take from the anecdotal evidence of 
an increase in self-represented litigants.

First, let me start by declaring that I have 
not been able to � nd statistics on the occur-
rence of self-representation. While self-rep-
resentation has been much publicised in the 
context of changes implemented in Family 
Court procedures, there appears to be no 
solid statistics on the (increase or decrease) 
of the practice of self-representation gen-
erally. As it seems as though statistics are 
kept for absolutely everything these days I 
am sure that some form of account is kept 
– if anyone knows where then please email 
me as it would be nice to avoid having to 
� le an OIA application if possible.

Disastrous
From talking to practitioners and judges 
it appears that the practice is on the rise 
but that impression may, in fact, be more 
about the novelty and seemingly disastrous 
management of such cases through the civil 
courts in particular rather than a genuine 
increase in number.

I say “disastrous” merely because when 
recounted to me by practitioners each 
example of a self-represented litigant seems 
to be accompanied by railing accusations 
against judges pandering to a litigant who breached every rule of evidence 
and etiquette known to the hallowed halls of the law courts.

At that stage the conversations usually taper o�  as each of us recognise 
the heat in the topic and we quickly move to talking about the weather or 
the cricket. But I would like to spend a moment talking about the lessons 
we may learn, good and bad, from what I will presume is an increasingly 
popular option for litigants.

Likely drivers
It is apt to start with a de� nition. Self-representation in number one 
criminal list courts up and down the country is likely unremarkable.

What I am focusing on here is defended hearings in the criminal and 

Chris Gallavin
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civil jurisdictions and an even wider scope of situations 
in the Family Court.

Let us start with some of the likely drivers. � ese will 
include those for whom justice lies beyond their capacity 
to pay. � e de� cit between eligibility for Legal Aid and the 
reality of paying for legal presentation oneself is large and 
likely places a signi� cant number of “middle class” in an 
intolerable situation.

There will also be those who believe that they can 
e� ectively defend themselves or prosecute or pursue civil 
wrongs. Within this latter group will be the disgruntled – 
those who have experienced � rst-hand what they believe 
to be incompetence or disrespect from a lawyer.

� is group will also include the bush-lawyer, the self-
trained internet guru or life experienced all-rounder. � e 
remainder will likely be those driven by all sorts of moti-
vations from serial litigant to the ignorant and anarchist.

Disputes Tribunal
Looking at the civil jurisdiction, the Disputes Tribunal with 
its increasing jurisdiction and at least some emphasis on 
the law is, of course, the epitome of self-representation.

Although schooled up by lawyers many may be, the 
fact remains that lawyers are banished from the sight of 
referees who are charged with keeping an order in their 
tribunals any District Court judge would likely feel great 
relief at having not to manage.

� e experience gained through the Disputes Tribunal 
by the self-represented, often on issues of quite some 
complexity, might give rise to con� dence in � lling out the 
appropriate forms and a�  davits when it comes to larger 
disputes � led in the District Court.

While the cost disparity between the simple structure, 
quick resolution, and stripped out forms of the Disputes 
Tribunal and the complexity of the District Court may act 
as a signi� cant hurdle for the self-represented, the fact 
that many District Court actions are for relatively modest 
sums (aka under $100,000) mean that taking an action at 

all, let alone engaging counsel is an entirely unattractive 
proposition.

Anything but the most basic of summary judgment 
applications are hardly worth the e� ort for actions under 
$50,000 with the prospect of a full defended hearing only 
making sense for most actions well above $100,000.

Justice gap
Apart from the willing self-represented litigant there is of 
course the issue of the justice gap in New Zealand. I do 
not propose to go over that in detail here as I and others 
have spoken considerably on the problems associated 
with a growing gap. As Justice Helen Winkelmann has 
repeatedly stated, considering the cost of litigation in New 
Zealand it is little wonder that self-representation has 
become more popular.

An obvious implication of self-representation for the 
courts system is one of backlog. Without completing any 
empirical analysis I think it nonetheless fair to say that 
self-representation results in longer processes.

� is is exacerbated by what appears to be a near univer-
sal uneasiness among the judiciary in dealing with such 
litigants. Not wanting to breach the fair trial rights of an 
individual (plainti� s and defendants alike) it seems that 
many judges are prepared to go to extraordinary lengths 
to accommodate such litigants.

I have considerable sympathy for the judiciary in this 
regard. It must be incredibly di�  cult to deal with such a 
litigant fairly while still juggling the tolerable progression 
of a case and the rights of those others involved in the 
hearing. I am unaware of what training judges receive in 
dealing with such cases, but in short, they should receive 
more support.

Research needed
� e prevalence of self-representation in New Zealand is 
likely on the rise. It is a reality that we must deal with.

It will undoubtedly place a spotlight on many practices 
and will ensure that standards of (dare I say it) customer 
service are increased.

Judges and the integrity of proceedings will likely be fur-
ther stretched and issues of access to justice will be further 
emphasised in the likely growing number of such cases.

Research needs to be urgently completed on the prev-
alence of the practice and its implications – good and 
bad – for the system as a whole.

What I am certain of is that we as a profession cannot 
pretend it does not exist or merely dismiss it as an aberra-
tion or an all-consuming blight on the system. If not careful, 
we might just � nd ourselves being caught � atfooted once 
again if we fail to understand this phenomenon.

Dr Chris Gallavin is an Associate Professor and Dean of Law at 
Canterbury University. He has published extensively on criminal 
justice and on evidence and procedure in particular. He is the 
author of the appellant handbook, Evidence (LexisNexis, Wel-
lington, 2008), and regularly undertakes consultant work in the 
area of the law of evidence.
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Trade creditors will have a lot more cer-
tainty about their commercial transactions 
following the Supreme Court’s unanimous 
decision in Allied Concrete Ltd v Meltzer & 
Anor, Fences & Kerbs Ltd v Farrell & Anor, and 
Hiway Stabilizers New Zealand Ltd v Meltzer 
& Anor [2015] NZSC 7 (18 February 2015).& Anor [2015] NZSC 7 (18 February 2015).& Anor

The Supreme Court has held that the 
defence to an insolvent transaction, as 
set out in s 296(3) of the Companies Act 
1993, should be interpreted so that “value” 
includes “value given when the debt was 
initially incurred or value arising by the 
reduction or extinguishment of a liability to 
the creditor incurred by the debtor company 
as a result of an earlier transaction” (at [105]).

In other words, creditors no longer have 
to prove that they gave “new” value at the 
time the payment was made by the debtor 
company to come within the grounds of 
the defence.

In reversing the decision of the Court of 
Appeal, the Supreme Court has brought 
New Zealand’s insolvent transaction regime 
back to what it says was originally intended 
by the 2006 insolvency law reforms.

� e Court, in the decision delivered by 
Justice Arnold on behalf of himself and 
Justices Glazebrook and McGrath, cited 
the explanatory note in the Ministry of 
Commerce’s 2004 discussion paper. � e 
Court said that “the new s 296(3) defence 
was intended to be objective in nature and 
to ‘give [creditors] more certainty that the 
transactions they are entering into will not 
be made void’” (at [101]).

The Supreme Court found that this 
approach was consistent with the corre-
sponding Australian provision, s 588FG(2)(c) 
of the Corporations Act 2001 (Cth), and with 
the approach taken historically in relation to 
the requirement of “valuable consideration” 
in New Zealand’s bankruptcy legislation. 
Previously, an antecedent debt had been 
su�  cient to provide a defence to an alleged 
preferential payment.

Bringing certainty 
to voidables
By Dale Nicholson and Darise Bennington

A stark choice
� e issue before the Supreme Court was 
based solely on the interpretation of s 296(3)
(c). As the Chief Justice, Dame Sian Elias, 
observed at [128], “It is unfortunate in a 
provision of such great practical importance 
that the legislation in its own terms is not 
entirely clear.”

� e Supreme Court was aware that the 
choice it was being asked to make was “a 
stark one in terms of its consequences” 
(at [55]).

If the Court accorded primacy to the 
interests of creditors as a whole, it would 
be at the expense of creditors who had 
accepted payments in good faith and who 
had no reasonable basis to suspect the 
debtor company was technically insolvent.

If creditors were unable to show that 
any new value of a “real and substantial” 
nature had been provided when they 
received the payment, they would not 
be able to bring themselves within the 
defence, thereby entitling the liquidator 
to claw back the payment for the bene� t 
of the pool of creditors.

Alternatively, if the Court accorded pri-
macy to individual creditors, then this 
would be at the expense of the class of 
creditors as a whole and the concept of 
collective realisation. (Collective realisation 
focuses on the position of all debtors, and 
requires that they all be treated alike.)

In its review of the background to New 
Zealand’s voidable transaction regime, the 
Court noted three points of signi� cance 
(at [53]):
» the voidable transaction provisions of 

the Companies Act were considered to 
be unsatisfactory due to their focus and 

complexity in operation;
» while a defence was inconsistent with 

the principle of “collective realisation”, 
it had been accepted that some form 
of defence was necessary in order to 
maintain confidence in the voidable 
transaction regime; and

» there was a desire to take advantage of 
Australia’s experience in relation to void-
able transactions, by enacting provisions 
based on the same concepts.

A question of ‘when’
Section 296(3) of the Act provides:
(3) A court must not order the recovery of 

property of a company (or its equivalent 
value) by a liquidator, whether under this 
Act, any other enactment, or in law or in 
equity, if the person from whom recovery 
is sought (A) proves that when A received 
the property—
(a) A acted in good faith; and
(b) a reasonable person in A’s position 

would not have suspected, and A 
did not have reasonable grounds for 
suspecting, that the company was, or 
would become, insolvent; and

(c) A gave value for the property or altered 
A’s position in the reasonably held belief 
that the transfer of the property to A 
was valid and would not be set aside.

At issue in both the Court of Appeal and 
the Supreme Court was the use of the word 
“when”. � e Court of Appeal determined 
that the use of the word “when” meant that 
the judgment creditor had to prove that 
when it received the payments from the 
debtor company, value had been given for 
that payment at that time (Farrell v Fences 

Dale Nicholson

Darise Bennington
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& Kerbs Ltd [2013] NZCA 91 at [78]).
The Court, however, considered that 

the use of the word “when” did not have 
the signi� cance given to it by the Court of 
Appeal (at [68]):

“The subsection simply requires that 
there be a link or connection between the 
impugned payment and the requirements 
of s 296(3)(a), (b) and (c) … We see no reason 
why, as a matter of interpretation, ‘gave 
value’ cannot be taken to encompass the 
notion of having given value earlier.”

While the Supreme Court agreed with the 
Court of Appeal’s � ndings on the di� erences 
it had identi� ed between Australia’s voida-
ble transaction regime and New Zealand’s, it 
did not � nd those di� erences to be decisive 
when it came to determining whether s 
296(3)(c) required the giving of new value.

“While we accept … that there are dif-
ferences between the Australian and the 
New Zealand provisions, we do not see 
them as assisting in the resolution of the 
particular issue before us,” the Court said at 
[77]. “What is important is that the legisla-
tive history indicates that a policy decision 
was made to align New Zealand’s position 
with that of Australia. We do not see the 
language used as being inconsistent with 
that policy decision.”

A question of context
In determining the meaning of “gave value”, 
the Court said the words must be inter-
preted in the context of s 292.

In analysing s 292, the Court considered 
the example of a creditor receiving a pay-
ment from a debtor company which is 
partly on account of existing indebtedness 

and partly in full payment of further goods 
or services provided by the creditor on a 
cash-on-delivery sale. � e payment for the 
later supplied goods would not constitute 
a voidable transaction, as the new value 
was received by the supplier not as a cred-
itor but for the contemporaneous supply 
of goods or services. Nor would it result 
in the creditor receiving more funds, in 
respect of that payment, than it would have 
received in the liquidation.

On that basis, the Court said that “gave 
value”, in s 296(3), “must refer to some-
thing other than further goods or services 
provided by the creditor at the time of the 
disputed payment because the payment 
for the new value would not be a voidable 
transaction” (at [92]).

Qualifying for the defence
� e Court found that the Court of Appeal’s 
interpretation of “gave value” would con� ne 
the defence to situations where the new 
value was provided on credit or was intan-
gible (at [92]). However, this could cause 
further issues for a creditor, the Court noted, 
because if the creditor had made alternative 
arrangements in respect of enforcing its 
debt (such as promising further supply if 
the existing indebtedness was resolved, 
or promising not to enforce default rights 
if payment was made), then it could be 
arguable that the creditor was aware that 
the debtor company had liquidity issues.

� e Court also took issue with the Court 
of Appeal’s interpretation, as that Court’s 
restrictive reading of s 296(3)(c) would mean 
Parliament had e� ected a “fundamental” 
and “unheralded” change in policy (at [102]). 

� e Supreme Court’s analysis of the policy 
decisions behind the voidable transactions 
regime showed that Parliament’s intention 
was that the new s 296(3) defence was 
intended to be similar to that contained 
in the Australian legislation (at [101]).

“It is legitimate to ask how this objective 
could be achieved on the Court of Appeal’s 
interpretation of s 296(3)(c) as the provi-
sion would generally operate to preclude 
reliance on the defence even where a cred-
itor acted in good faith and in the absence 
any reasonable grounds to believe that the 
debtor company was technically insolvent.”

� e Court found that it would be improb-
able in most situations that a creditor would 
give value in the sense envisaged by the 
Court of Appeal’s interpretation. And as 
the Chief Justice noted in her judgment 
at [174]: “It would leave very little scope 
for creditors to invoke the s 296(3) defence 
since new value for repayment of a debt is 
highly unusual and most unlikely except 
perhaps in circumstances of doubtful insol-
vency, where the defence will be excluded.”

Yet another issue for the Court was the 
e� ect that the Court of Appeal’s interpreta-
tion of “gave value” would have on one-o� , 
credit-based transactions. � e Court noted 
that credit arrangements of the type where 
goods or services are supplied, with pay-
ment due within seven days of the invoice 
or within 30 days of supply, (or by the 20th 
of the month) are commonplace (at [103]). 
Under the Court of Appeal’s reasoning, these 
suppliers would never be able to bring 
themselves within the s 296(3) defence.

“It is di�  cult to see why a supplier under 
a ‘one-o� ’ credit-based transaction of a 
type commonly entered into should be 
precluded from qualifying for the defence 
where the debtor company pays in accord-
ance with the terms of supply, particularly 
where the supplier is not familiar with the 
debtor company.”

Conclusion
While it may appear that the decision has 
set trade creditors “free” so to speak, the 
“widened” s 296(3) defence will only apply 
to creditors who can bring themselves fully 
within it. And as the Court noted at [105], 
the requirements of s 296(3) are signi� cant 
and are not easily met.

It is one less hurdle for trade creditors to 
overcome, but to be successful they will still 
need to prove that they acted in good faith 
and that there are Continued on next page...
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Within the context of a law fi rm, what is 
leadership and how is it relevant?
� e last decade has seen dramatic changes 
in the way law � rms operate. Technolog-
ical advances, generational demands and 
competitive market forces have all added to 
the complexity of running a legal practice, 
hence the increasing need for people with 
leadership skills.

Unfortunately, many partners, by virtue 
of their status, see themselves as “leaders” 
when in fact they are not.

Leadership is not about being aggressive, 
assertive or in a position of authority. In fact 
it is the opposite. Leaders have humility, 
listen and are to be found at all levels within 
a � rm. Leaders have the ability to in� uence 
people to change and adapt.

What are the most common challenges you 
come across faced by law fi rm leaders?
� ere are several:
» attracting leaders of the future – the new 

generation of lawyers is less inclined to 
commit to partnership;

» fee pressure – clients are more discerning 
and savvy when it comes to paying for 
legal services;

» in-house counsel – the rise of in-house 
counsel is a threat to some private prac-
tice � rms from both a recruitment and 
a client perspective;

» running the practice as a business – some 
� rms still struggle to run their practices 
as a business, partly because many of 
their lawyers prefer to see themselves 

as “professionals” rather than business 
people or have never had any formal 
business training; and

» reluctance among partners to change 
habits of a lifetime – many partners 
enjoy the autonomy of partnership and 
so are left to their own devices, often 
unaware that their working styles could 
be adversely a� ecting the development 
of the � rm.

What are the attributes and skill sets that 
are frequently found in good leaders?
I believe there are many but essentially 
a good leader embodies these qualities:
» ambition – puts the � rm’s interests ahead 

of his/her own;
» vision – has a clear idea of where the � rm 

should head and what might lie ahead;
» purpose – appreciates the broader raison 

d’être and inspires others to believe in it;
» business acumen – understands what’s 

at stake;
» drive – does whatever is necessary; and
» responsibility – gives credit where credit 

is due and takes responsibility when 
things go wrong.

Are law fi rms doing enough to develop 
leadership skills?
Generally not. While leadership develop-
ment is standard in most corporations, law 
� rms have lagged behind their corporate 
counterparts for years.

� is is evident by the amount of time and 
money invested in leadership development 

where, in some � rms, leadership devel-
opment is discretionary rather than 
mandatory.

Given the unique culture of law fi rms, how 
can leadership skills help their people meet 
these challenges?
Leadership skills can enable people at all 
levels in law � rms to bring about change 
and make progress. While it is essential 
that there is buy-in and participation at the 
highest level, the real bene� t will accrue 
when leadership development is spread 
across the � rm, to include legal and sup-
port sta� .

What will be the real benefi ts?
� ere will be many. � ose that come to 
mind include:
» a vibrant workplace culture;
» greater propensity to innovate and take 

measured commercial risk;
» better communication, both internally 

and externally;
» improved quality of work and quality 

of service;
» ability to attract lawyer-leaders of the 

future; and
» enhanced pro� tability.

Simon Tupman will be presenting a half-day 
workshop “The Leadership Challenge”, eligible 
for three CPD hours, on 23 March in Auckland. 
Details are at www.simontupman.com/the-
leadership-challenge.html.

Leadership in law fi rms
LawTalk speaks with law fi rm development specialist Simon Tupman about leadership in law fi rms

no reasonable grounds for a creditor in their position to believe that the 
company was technically insolvent at the time the voidable transaction 
occurred.

It is this latter requirement – the “lack of knowledge of insolvency or 
reasonable suspicion of it” – which the Australian Law Reform Commission 
saw as the central question for the defence (per Chief Justice Elias at [153]).

While some may feel the choice of the individual over the whole o� ends 
against the strict adherence to the concept of collective realisation, others 
may feel this decision results in a more just outcome – with only those 

who knew or should have known that the debtor com-
pany had liquidity issues required to divest themselves of 
the debtor company’s property for the good of the trade 
creditors as a whole.

Dale Nicholson is a litigation partner in Duncan Cotterill’s Auckland 
offi  ce and Darise Bennington is a senior solicitor who is also 
based in Duncan Cotterill’s Auckland offi  ce. They both specialise 
in commercial dispute resolution and insolvency.

Bringing certainty to voidables, Continued...
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Retiring from 
lawyering
I was most interested to read the article on 
the “retirement vortex” by Emily Morrow 
(LawTalk 858, 13 February 2015).

One of the good things about the profes-
sion is that one can work beyond “normal 
retirement age” (whatever that is these 
days), if one wants to, or in some cases 
for monetary reasons, has to. I am a case 
in point, having now reached 70 and am 
still working full-time in employment by 
the Community Law Service.

� e key to me is that it is a job I love 
doing. No two days are the same, one never 
knows what issues will present, it is “grass 
roots stu� ” (the way country general prac-
tice used to be, and perhaps still is in some 
small rural towns), and one can achieve 
social justice. In the eastern Bay of Plenty 
where I am based, there are a couple of 
lawyers still in practice who are older than 
me, which illustrates my point.

I have, in the past, been in private prac-
tice, but that no longer appeals, with the 
pressure of the “time sheet”.

I still have contemporaries in various 
areas who are still in private practice. 
� eir common denominators seem to be 
the desire to retire, but the problems are 
� nding a younger lawyer willing to take 
on being a principal (and I understand this 
does not appeal to quite a lot of younger 
lawyers – which in turn seems paradoxical 
considering the “oversupply” of younger 
lawyers being produced by the law schools). 
The other issue is the “tail liability” for 
claims relating to a period before their exit.

The “r” or “retirement” word indeed 
seems scary to a lot.

I think that one needs to bear in mind 

that there is “life beyond the law”. As we all 
know, there are many worthy community 
organisations that welcome volunteers, plus 
also there are no doubt part-time employ-
ment positions out there for people with 
legal skills.

Emily is to be congratulated for rais-
ing this issue. We have in the past seen 
articles about succession issues but these 
have tended to be more about what I might 
call the “technical aspects” rather than the 
“human dimension”.

I think we can all relate to the case of 
“Bill” the 65-year-old partner who has been 
resisting his partners’ e� orts to “encourage” 
him to leave.

David Sparks
Whakatane

Considering 
retirement
Emily Morrow’s article (Issue 858), “� e 
Retirement Vortex” interested me as I 
consider retirement in the next few years. 
I can associate with many of the issues 
she covers, both from my own experience 
and observation of others’ experiences. I 
think there are some additional points that 
could be made:

Work-Life Balance
� ere is the old saying, “all work and no play 
makes Jack a dull boy.” Apart from the many 
bene� ts of having interests outside of the 
law while in full-time employment (such 
as making you a more rounded person, 
better connecting you with your commu-
nity, and providing some relaxation and/or 
re-creation, etc), those interests can create 
opportunities for activities when you retire. 

In my case, I am involved in a number of 
community organisations which I can and 
will continue to be involved in when no 
longer working full-time, and I am also a 
choral singer and an active wood turner (I 
have plenty of wood to work on when I can 
spend more time doing this!) Developing 
those interests when working full-time 
gives you a running start – the activity 
(whether sporting, creative or whatever) 
is not all new, thus avoiding some of the 
frustrations of learning new skills, quite 
apart from being bene� cial while working 
full-time.

Community service
For those who have not been able to spend 
time contributing to their community while 
working full-time, there are many not-for-
pro� t organisations that would welcome 
retired lawyers able to assist with gov-
ernance or even something simple which 
only requires a commitment of time and 
possibly modest money (my father, when 
he retired from legal practice, spent some 
years reading for the blind and delivering 
meals-on-wheels), and I recall a Hawke’s 
Bay District Court Judge who, on retire-
ment, was a volunteer with a community 
advice service.

Consultancy
When I retire from full-time work I would 
like to continue to work part-time in an 
area about which I am passionate – soci-
eties and charities law. I can then choose 
whether to accept instructions or not, and 
I can prioritise between work and play.

Sense of self-worth
Emily mentioned “self identity” as a line in 
the vortex, and a lot of the issues around 
retirement seem to relate to how good 
people feel about themselves. If people 
have lived essentially self-centred or self-
ish lives, I suspect it’s hard to feel ful� lled 
when work stops. Just a few days ago I met 
a couple of elderly men I know slightly, and 
we got chatting. � ey volunteer for a local 
charity, and what they do may seem menial 
to some, but they � ll their days “making a 
di� erence” – they Continued on next page...
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have a purpose in their retired lives that 
does not relate to being paid but in the satis-
faction that comes from being occupied and 
helping others. It seems to me that these 
two exemplify the fact that “sel� essness” 
gives them that sense of self-worth that 
makes their lives meaningful and ful� lled.

I enjoy Emily’s articles, and this one was 
timely for me.

Mark Von Dadelzsen
Hastings

EPOAs
I have recently read your article “Enduring 
power of attorney” by Sarah Clark in Law-
Talk 857 (30 January 2015) with reference 
to reviewing the legislation, in particular 
about the witnessing requirements where 
there are mutual appointments.

I am a practitioner who has had many 
dozens of powers of attorney signed over 
the years.

It would not only be simpler but it would 
also be cheaper to simplify the rules. � e 
sometimes exorbitant legal costs of having 
powers of attorney independently wit-
nessed of course has the counter-productive 
result of discouraging people from signing 
these things in the � rst place.

Apart from the mutual appointment of 
husband and wife or de facto partners, very 
frequently parents sign powers of attorney 
in favour of their children.

� is can occur if children, who are gen-
erally by then middle aged, come to see 
us with the genuine intention of helping 
their parents who are frequently in their 
80s and upwards.

Conversely a lot of people who consider 
they are getting too old to be attorneys for 
their spouse or partner initiate the instruc-
tions to have their children appointed.

More frequently than not general prac-
titioners like me have had long-standing 
relationships with two or three generations 
of the one family and are in the best posi-
tion to judge whether or not the donor is 
being protected or likely to be defrauded.

Incidentally, I have hardly ever seen 
a parent defrauded by a family member 
as opposed to the occasional situation 
where “hired help” contrive to get the 
con� dence of elderly people and become 
their attorneys.

As a matter of practicality in a smaller 
town like Levin where I practise it is occa-
sionally impossible, for example because 
of urgency, to follow the independent 
witnessing rules. I suspect the rules are 
frequently ignored.

It has been a matter of considerable frus-
tration for the last number of years to the 
practitioners who actually prepare these 
documents and deal face-to-face with their 
clients that whoever amended the legis-
lation did not consider the practicalities.

In e� ect, both our professional judgement 
and our obligation to our clients have been 
bypassed.

Errol Macdonald
Levin

District Court 
rules
A� er three weeks’ holiday, I returned to the 
o�  ce refreshed, revitalised and ready to go.

Unfortunately the � rst piece of mail I 
opened was a letter from the new Central 
Processing unit, who process most civil 
Court proceedings in New Zealand.

I was advised that an application for 
judgment I had � led prior to Christmas 
would not be accepted for � ling because 
the documents I had drafted did not have 
headings which complied with the new 
District Courts Rules.

After reading the rules and communi-
cating with the Central Processing Unit, I 
was advised that no civil proceedings � led 
in any Court in New Zealand were being 
accepted for � ling unless the heading (or 
the intituling) is included not only on the 
coversheet, but also on the top of the fol-
lowing page of each document.

Always willing to accept I am wrong, I 
checked the District Court rules for a rule 
that stated such unnecessary repetition 
of the intituing was necessary. I found no 
such rule other than that related speci� -
cally to Harassment Act proceedings, of 
which mine was not one. It is clear from 
the rules that all proceedings require the 
proper intituling, but nowhere is it stated 
in the rules that the intituling required on 
the cover page also needs to be repeated 
on the following page.

I therefore requested from the Central 

Processing Unit the purpose of requiring 
such repetition, just in case there was 
some reason why the repeated intituling 
was necessary to make the Court system 
more e�  cient and productive. I received 
no substantive response.

I am therefore left with the option of 
either redrafting all my documents to repeat 
the intituling on both the cover page and on 
the � rst page of the document, (including 
having to get an a�  davit of service from 
an out of town agent re-sworn in order to 
comply) or � ling an application and paying 
a $250 fee to have the registrar’s decision 
reviewed.

While I am tempted to take the second 
course of action, I am a sole practitioner 
with neither the time nor money to commit 
to this unnecessary task.

I therefore request that someone with 
more time and money than me, does chal-
lenge this absurd rule, or alternatively that 
someone with some clout in the Ministry 
puts a stop to this bureaucratic nonsense 
without us having to trouble a judge to 
make the obvious decision that documents 
do not require this unnecessary repetition 
of the intituling, in order to be acceptable 
for � ling in the Court.

Ben Nevell
Dunedin

Note: The New Zealand Law Society’s Civil Liti-
gation and Tribunals Committee is aware of the 
issue raised in this letter and has referred the 
matter to the Rules Committee for clarifi cation.

Complaints 
against lawyers
According to NZLS President Mr Chris 
Moore (LawTalk 856, December 2014) the 
legal complaints system needs to be “… 
consumer focused and act reasonably and 
fairly towards consumers”.

In the same breath he acknowledges law-
yers concerns that making a complaint is 
too easy. It seems to me the requirement 
to be fair and reasonable should also be 
applied toward lawyers confronted with 
complaints. While the complaints pro-
cess need not be overly bureaucratic or 
complex, the current lack of any objective 
requirements for a complainant to achieve, 
such as some connection to the lawyer 

30

LawTalk 860 · 13 March 2015



concerned, is a defect in the system, and 
unfair to practitioners.

To put my grouch into context consider 
the following. After three years I am still 
awaiting resolution of totally malicious 
complaint(s) against me – not by a client 
of mine but rather a client of another � rm. 
In addition a friend of the complainant 
lodged a complaint. This fellow had no 
direct involvement in the matter but 
decided to throw his bit in for whatever 
reason. To round it o�  a � ctitious character 
(as far as I have been able to determine) 
lodged a third complaint.

So, not consumers of my services, no 
constraints on the allegations, no need to 
prove bona � des and it seems no urgency to 
resolve. Yet I am faced with defending three 
outrageous and baseless complaints. My 
instructions to my lawyers were to require 
the complainants to prove their identities 
so that at least I knew my accusers, and 
if they actually existed. Seems that is not 
permitted. � e ability to complain is too 
easy. No causal link between the complain-
ant and the lawyer is required.

If the NZLS considers the status quo is a 
fair and equitable system for its members 
to have to abide by then perhaps an alter-
native organisation to represent lawyers 
is needed, one that is not so beholden to 
political correctness when it comes to pro-
tecting lawyers’ interests.

Other practitioners may recall it was an 
NZLS driven initiative, based on so-called 
consumer demand, to abolish our scale of 
fees in the early 1980s. To my knowledge 
some practitioners today are charging less 
for their services now than they were enti-
tled to back then. � e increase in overheads, 
the introduction of GST, and the increased 
value of assets since then, has been sub-
stantial. � at consumer focused reform of 
the 1980s has done the profession no good 
at all as the net e� ect has been to greatly 
reduce the real income of most lawyers 
yet exponentially increase the liabilities 
confronting those same lawyers.

Turning to the consumer, the unwill-
ingness of firms to undertake legal aid 
or do work pro bono, appears to be the 
trade-o�  for abolishing the scale. On the 
complaints process there is no trade-o�  for 
the lawyers and little for the consumer if 
the system does not command the respect 
of both sides.

It certainly does not have my respect and 
I doubt it ever will while it operates in the 

manner I have detailed. To my mind the 
matter needs to be revisited and a more 
equitable and justi� able regime developed.

Dennis Gates
Christchurch

New Zealand Law Society 
President Chris Moore 
replies:
I agree with Mr Gates that the requirement 
to be fair and reasonable should apply 
equally to consumers and lawyers facing 
a complaint. In that regard, the established 
process requires that all participants are 
a� orded natural justice.

� e present statutory requirements, par-
ticularly in the review process, have led 
to extended time frames for dealing with 
and determining complaints. We support 
present legislative changes to allow more 
� exibility for these processes which should 
lead to shorter time frames.

As you indicate, any person may com-
plain about the conduct of a lawyer. In some 
situations, a complaint by a non-client may 
highlight a wider conduct concern requir-
ing examination. However, it is also open 
to a lawyers standards committee to take 
no further action if the circumstances of 
a particular matter do not indicate cause 
for concern.

I agree with you that a complaints pro-
cess which commands the respect of all 
participants is vital for the maintenance of 
the reputation of lawyers and for consumer 
protection and con� dence. � is balances the 
need to deal with unacceptable professional 
behaviour with a robust and � exible process 
without creating unreasonable hurdles for 
consumers. To that end, the Law Society 
is committed to striking an appropriate 
balance between public protection and the 
interests of the legal profession. In doing so, 
the Law Society is constantly reviewing its 

Providing Professional Indemnity and specialist insurance 
products to the Legal Profession
Providing Professional Indemnity and specialist insurance 
products to the Legal Profession
Providing Professional Indemnity and specialist insurance 

Visit www.justitia.co.nz for further information and application forms
Or Contact: Mr Ross Meijer, Aon New Zealand 

04-819-4000
ross.meijer@aon.com

processes and listening to concerns when 
they are raised.

World’s largest 
� rm
I didn’t get past the inside cover of LawTalk
858 (13 February 2015) before being com-
pelled (yeah right) to write. I see Dentons 
are to be the largest � rm in the World after 
partnering with Chinese � rm Da Chung.

Perhaps the new � rm should be called 
“Ca Ching”?

Grant Aislabie
Newmarket

Note: According to Cambridge Dictionaries 
Online, the meaning of ka-ching in Chinese is: 
“Now it’s time to count up the profi ts. Ka-ching!”

If you want to change the address 
that your copy of LawTalk is sent to, 
you need to contact the New Zealand 
Law Society Registry.

� e LawTalk address labels are gen-
erated from the Registry database. If 
you change your address with Reg-
istry, it automatically changes your 
LawTalk delivery address.

� ere is a form on the Law Soci-
ety website to do this. It is at www.
lawsociety.org.nz/for-lawyers/change-
your-details. You can contact Registry 
at registry@lawsociety.org.nz.

Changing your LawTalk
delivery address
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“…a barrister or solicitor is under a special 
responsibility to the public so to conduct him-
self [or herself ] as to promote respect for the 
law and con� dence in the integrity of the 
administration of justice…”¹

The dilemma
What is a lawyer to do when a client’s 
activities appear to be “sailing a little too 
close to the wind”?

The question is well understood by 
criminal lawyers, but commercial lawyers 
without experience of the criminal justice 
system may be unsure of their professional 
standards and legal obligations when a cli-
ent’s actions or anticipated actions amount 
to a criminal o� ence.

As commercial law moves to embrace 
criminal sanctions for a wider range of 
conduct, lawyers advising on commer-
cial transactions need to be alert to the 
warning signs.

By way of a hypothetical example, take 
the acquisition of farm land in New Zealand 
by an overseas person.

� e Overseas Investment Act 2005 (OIA) 
requires the client to obtain consent from 
the Overseas Investment O�  ce (OIO) before 
the investment is given e� ect (OIA s 10) 
and failure to do so before giving e� ect 
to the investment amounts to an o� ence 
(OIA s42). It is also an o� ence to defeat, 
evade or circumvent the operation of the 
OIA (see s 43) and to resist, obstruct or 
deceive the OIO (OIA s 44). � ese o� ences 
are all punishable by a � ne not exceeding 
$300,000 or imprisonment for a term not 
exceeding 12 months (OIA Subpart 5).

Upon the lawyer advising his or her client 
that consent under the OIA is required, the 
client instructs the lawyer to proceed with 
documenting the transaction without the 
usual OIO approval condition. � e client 

does this on the basis that the likelihood of 
enforcement is considered to be low and 
the client is prepared to take the enforce-
ment risk. So… what is the lawyer to do? 
Does the lawyer:
a  act on the instructions from his or her 

client and keep the client happy – assum-
ing it’s the client’s risk; or

b  refuse to continue to act for the client 
because of his or her intention to commit 
an o� ence; or

c  call the Overseas Investment O�  ce and 
dob the client in.

Answer (a) may lead you to prison, answer 
(b) may have you sacked from your � rm 
for losing a valued client, and answer (c) 
may have you tarnished with “nark” and 
without clients for the rest of your career. 
And what about your professional duty to 
keep client information con� dential?

Belgrave Finance
In the flurry of the numerous finance 
company collapses over the past decade, 
lawyers have not escaped the regulator’s 
spotlight. In the case of Belgrave Finance 
Limited, a lawyer acting in his capacity as 
legal advisor (not as a director), was sen-
tenced to imprisonment for four years and 
nine months.² � e sentence was con� rmed 
on appeal.

In that case, two of the principal o� end-
ers had pleaded guilty, and so establish-
ing that a crime had been committed was 
straightforward. � e lawyer was found to 
have been instrumental in forming an 
elaborate structure to hide the ownership 
interests of his client in Belgrave, who then 
borrowed from Belgrave in breach of the 
Debenture Trust Deed.

� e relevant legislation in the Belgrave 
case included s 220 (theft by person in 
special relationship) and s 66(1)(b) of the 

Crimes Act 1961 (parties to o� ences). � e 
latter section provides that: “Every one is 
a party to and guilty of an o� ence who – … 
(b) does or omits an act for the purpose of 
aiding any person to commit the o� ence; …”

� e actus reus element here is “aiding” 
which means “assisting, helping or giving sup-
port to”. � at’s precisely what commercial 
lawyers do when providing legal services 
to commercial parties in a transaction.

� e mens rea element is two-fold, � rstly 
“knowledge of the essential matters that con-
stitute the o� ence committed” and secondly 
“an intention or purpose to help or encourage 
the principal party to do the acts that consti-
tute the o� ence”.

Justice Faire found that the Belgrave 
lawyer had su�  cient knowledge of the 
relevant facts, noting that willful blindness 
will be su�  cient and that such knowledge 
could be inferred from the surrounding 
circumstances.³

He went on to con� rm that intention 
includes both direct intention and an 
oblique intention, colourfully illustrated 
with the analogy of a contract killer’s direct 
intention to simply make money, but with 
the incidental consequence of the death of 
their victim. � at analogy was drawn out to 
consider the accessory aspect, in that the 
vendor of a gun who knew the purchaser 
was going to use it for murder facilitates 
the crime even though the consequence 
wanted and intended by the vendor was 
� nancial gain.

Applying that analogy to the commercial 
lawyer’s position, where the lawyer is found 
to be aware of the essential elements of an 
o� ence and assists by complying with client 
instructions, conviction as an accessory to 
a criminal o� ence becomes a possibility. 
� at a lawyer may be motivated by the 
legal fees and not proceeds of the crime 

Avoid becoming an accessory 
to a client’s white collar crime

Commercial lawyers beware!

By John Horner

John Horner
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1 R v Hustler CA 162/80, 6 October 1980. � is reference partly encapsulates the R v Hustler CA 162/80, 6 October 1980. � is reference partly encapsulates the R v Hustler
essence of the fundamental obligations of lawyers in s 4 of the Lawyers and 
Conveyancers Act 2006.

2 R v Hamilton [2014] NZHC 1579.
3 Ibid at Para 120.
4 As noted in the preface to the rules, the rules are not an exhaustive statement of 

the conduct expected of lawyers. � ey set the minimum standards that lawyers 
must observe and are a reference point for discipline. A charge of misconduct 
or unsatisfactory conduct may be brought and a conviction may be obtained 
despite the charge not being based on a breach of any speci� c rule, nor on 
a breach of some other rule or regulation made under the Act. To the extent 
appropriate, these rules de� ne the bounds within which a lawyer may practise. 
Within those bounds, each lawyer needs to be guided by his or her own sense 
of professional responsibility. � e preservation of the integrity and reputation of 
the profession is the responsibility of every lawyer.

5 Rule 8.4(e) of the Lawyers and Conveyancers Act (Lawyers: Conduct and Client 
Care) Rules 2008 permits a lawyer to disclose con� dential client information 
where it is necessary for the lawyer to seek guidance from another lawyer in 
respect of a proper course of professional conduct.

person and to the extent reasonably necessary for the 
permitted purpose (RCCC rule 8.5).

� e di�  culty in commercial transactions is that there 
is often no “bright line” where conduct will amount to an 
o� ence or where it will not.

� e RCCC also make it clear that a lawyer must not assist 
any person with any criminal act, or concealment of a crime 
(RCCC rule 2.4) and that subject to protecting privileged 
communications, there is an obligation to report another 
lawyer’s misconduct to the Law Society (RCCC rule 2.8).

Conclusion
As criminal sanctions become more prevalent in the com-
mercial law statutes, commercial lawyers need to be clear 
of their obligations in the event a client’s actions may 
cross the line. � is means that if a client’s activities are 
criminal, assisting those activities through the provision 
of legal services may not only spell the end of the lawyer’s 
career, but jail time.

� e answer to the question posed above in our OIA 
example is (b). � e lawyer should cease to act to avoid 
becoming a party to an o� ence under s 66(1)(b) of the 
Crimes Act and breaching the RCCC.

is insu�  cient to avoid criminal responsibility.
� e question is: how does a lawyer ensure his or her 

� duciary obligations to the client are met without becoming 
an accessory to the crime?

Conduct and Client Care Rules
� ere are various provisions under the Lawyers and Con-
veyancers Act (Lawyers: Conduct and Client Care) Rules 
2008 (RCCC) which are relevant when a lawyer suspects 
a client may have criminal intent.⁴

� ese include the provisions dealing with con� dential 
information (Chapter 8 RCCC), restrictions on rejecting or 
terminating a retainer (RCCC rules 4.1 and 4.2), reporting 
misconduct by other lawyers (RCCC rules 2.8-2.10), assisting 
in fraud or crime (RCCC rule 2.4) and prevention of crime 
or fraud (RCCC rule 11.4).

� e balancing exercise between client con� dentiality 
and the obligation to report criminal behavior is not always 
obvious in the commercial context where the consequence 
of the crime does not endanger life nor limb.

� e RCCC provide that a lawyer is compelled to disclose 
con� dential information where (among other things) the 
information relates to the anticipated or proposed com-
mission of a crime that is punishable by imprisonment 
for three years or more (RCCC rule 8.2).

Such disclosure must only be made to an appropriate 
person and to the extent reasonably necessary (RCCC 
rule 8.3).

Where this compulsion to disclose does not apply, a 
lawyer may disclose con� dential client information relating 
to the business or a� airs of a client where the information 
relates to the anticipated commission of a crime or fraud 
and disclosure is required to prevent, mitigate or rectify 
substantial injury to the interests, property or reputation of 
another person that is reasonably likely to result (RCCC rule 
8.4). Here, disclosure should be limited to an appropriate 

A copy of the Belgrave judgment should be su�  cient to satisfy colleagues 
that ceasing to act is not just appropriate, but necessary.

In most cases, the lawyer will not be entitled to refer the matter to the 
OIO (as suggested in answer (c)), because it is unlikely to result in any 
substantial injury to any person’s interests, property or reputation, but 
that will be fact dependent.

In any event, referring a commercial client to authorities should not be 
done lightly and seeking expert advice before doing so will be prudent.⁵

As a � nal thought, in the event the Commerce (Cartels and Other Mat-
ters) Amendment Bill is enacted, it is likely to impose a potential term of 
imprisonment of up to seven years for certain o� ences, which will trigger 
the obligation for lawyers to report anticipated or proposed o� ences 
(RCCC rule 8.2(a)).

Lawyers involved in documenting deals or arrangements for clients 
which might amount to hard core cartel activity be warned!

John Horner is a corporate partner at Quigg Partners. His specialty areas include John Horner is a corporate partner at Quigg Partners. His specialty areas include John Horner
mergers and acquisitions, joint ventures, company law and competition law.
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In general, contracts can only be entered 
into by an entity recognised by law as 
having legal personality. An entity with-
out legal personality has no right to sue 
or be sued.

In the past, this simple paradigm was 
tested again and again to expand the 
rights of women, minors, minorities and 
the mentally incapacitated. Further, legal 
personality has been legislated on arti� cial 
entities such as corporations, partnerships, 
charities and, more recently, rivers.

� e following article examines whether 
the emergence of advanced arti� cial intel-
ligence (AI) requires us to consider the 
question of legal personhood of AIs, and 
to examine what the development of AI 
means for legal practitioners.

What is Artifi cial 
Intelligence?
� ere are various de� nitions of an AI. � e 
� rst image that comes to our minds may 
be Steven Spielberg’s 2001 movie of the 
same name. And that’s not an inaccurate 
de� nition for the purposes of discussing 
legal personhood of an AI.

For our purposes, an AI is an advanced 
intelligent agent in the form of a machine 
or software that has the ability to evaluate 
its environment and take action on its own 
without human intervention.

The definition matters because the 

Key issues Humans as legal 
person

Smart, advanced 
applications

Artifi cial intelligence

Legal 
personality

Has legal 
personality

No legal personality Possible to have legal 
personality through 
common law or legislation

Contracting Free to contract 
subject to laws 
relating to minors, 
drunks, for example

Medium through 
which principals with 
legal personality can 
contract

Possible to contract on its 
own right, or as a medium

Liability Personally liable Principal with legal 
personality is liable

Possible to be personally 
liable, or have liability 
imposed on third parties 
with an interest in the AI

Contracting with Artifi cial Intelligence
By Joshua Woo

level of human control 
will determine whether an 
AI can be said to be con-
tracting in its own person 
or not. Smart, automated 
and advanced applications 
that nevertheless require 
human intervention to 
carry out its functions 
cannot be said to be an AI. 
In fact, much of the legal 
considerations of such 
applications are already 
accounted for under exist-
ing legal principles.

intervention and acts with self-determination.
� e table below summarises key legal issues concerning 

smart, advanced applications and AIs, compared against 
humans as legal person.

Smart, automated and advanced 
applications
Smart, automated and advanced applications that do not 
satisfy the de� nition of an AI can be considered to be 
agents of human principals (or nonhuman principals that 
have legal personality, such as a company). � is is because 
the principal would have control over the actions of the 
application.

Contractually, the advanced applications are a medium 
through which the principal enters into binding agreements 
with another party. Vending machines or ticketing machines 
in carparks have no legal personality, but bind the users of 
the machines to the principals who have rights over the 
machines. � e rights and obligations, including contractual 
liability, are of the principal. � e Law Commission looked 
at this issue in its reports (NZLC R50, R58 and R68) on the 
Electronic Commerce, which led to the legislation of the 

Joshua Woo

On the other hand, an AI that is fully 
autonomous and has self-determination 
may not be controlled at all by humans. 
� e legal considerations of the autonomous 
AI are unaccounted for, and require some 
serious thinking.

As the science around the subject 
advances, lawyers and legislators should 
consider when an advanced intelligent 
agent is no longer in need of human 

Electronic Transactions Act 2002.
However, as we inch closer to an AI, law-

yers are likely to see advanced applications 
that will, without the intervention of its 
human principal, enter into a “negotiated” 
contract (but can still be controlled by 
human principal). Such applications could 
use big data to determine the preference, 
requirement and ability of its counterparty 
to maximise the utility of an individual-
ised contract. In fact, such applications are 
already in use in the airline industry where 
the airfare charged may be based on the 
point-of-sale location of the customer. See 
the Hu�  ngton Post article titled “Use a ‘Fake’ 
Location to Get Cheaper Plane Tickets”.

Lawyers need to start thinking about 
how the advanced applications can enter 
into contracts with a greater degree of 
� exibility. To avoid the possibility (through 
litigation) that a contract entered into by 
an advanced application is void for lacking 
the human control, lawyers may consider 
using standard contractual frameworks that 
have been pre-approved by parties with 
legal personhood.

A framework that leaves blank precise 
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details of the agreement is not uncommon, 
provided that the � nal terms are within the 
pre-de� ned boundaries. In these scenarios, 
the rights and obligations of the contracting 
smart applications are those of the princi-
pals who set the initial framework.

Legal implications of an AI
In the not too distant future, we will see AIs 
that can evaluate their environment and 
take action on their own account. � e AIs 
would have reached a stage where human 
control is not necessary (or possible). Hence, 
the agency principles for less advanced 
applications may not be suitable. How then 
should we consider the legal implications 
of the AIs? To answer this question, we 
need to determine whether an AI has legal 
personality (or should be given one).

An AI is likely to obtain legal person-
hood in either one of the following 
two means: under the common 
law (such as through the 
habeas corpus proceedings) 
or through the legislation of 
statutory personhood.

� e common law writ of 
habeas corpus is available 
to “persons” recognised by 
the courts to set them free 
of illegal detention. � is 
is likely to involve a very 
long litigious process. It 
will centre on key terms 
such as “self-determina-
tion” and “autonomy” of AIs 
that mark them as “persons”, not 
“properties”.

Contemporary parallels are found in 
litigations that advocate for the recogni-
tion of nonhuman personhood of animals. 
� e Nonhuman Rights Project, the group 
spearheading the debate, argue that some 
animals have self-determinative and auton-
omous traits that prove those animals are 
more like “persons” rather than “things”, 
and so must be released from their unau-
thorised detention. It is possible that similar 
litigations advocating for the recognition 
of legal personhood for arti� cial agents 
become fashionable as AIs become more 
human-like.

Legislation
� e real medium through which AIs are 
likely to obtain a legal personhood, how-
ever, is legislation.

Legislators may consider the issue of AIs’ 
personhood proactively, or as a reaction to 

what courts voice. Either way, legislation 
will be the best manifestation of what the 
society believes an AI’s personhood should 
be, and to create its associated rights, 
powers, duties and liabilities.

This form of statutory personhood is 
common. In New Zealand, the Companies 
Act 1993, the Partnership Act 1908, the Incor-
porated Societies Act 1908, as well as recently 
legislated deed of settlement between the 
Crown and Whanganui Iwi are examples 
of statutory creations of legal personhood.

Given the internationality of AIs, a stat-
ute may be predetermined by multilateral 
conventions on the subject. However, to the 
extent that there is a scope for variation, a 

Capacity, powers and validity of 
actions
Rights of an AI to enter into legal relation-
ships with other legal persons must be set 
out. � e validity of actions of an AI should 
also be considered.

Liability of AIs and third parties
� e legislators will need to consider how 
AIs will be held to account for their actions, 
both civil and criminal. Liability of third 
parties (such as the legal person “owning” 
and “bene� ting” from the actions of the 
AI) should be clearly considered.

� e statute will present an opportunity 
to foster the innovation, as well as a risk 
that limits the future development in this 
area. For example, creating a liability to 

innovators that perhaps have the closest 
connection to the AIs they create 

may de-incentivise innovation.
The liability regime must 

re� ect the balance between 
the public good and harm 
in the use of AIs, and the 
economic analysis of the 
regime (for example, by 
applying the rule of the 
least cost avoider).

Case for lawyers
It has been an indus-

try-wide trait that lawyers 
(and lawmakers) react after 

the fact to pertinent issues 
rather than proactively con-

sider them.
While brief, this article attempts to 

provide an opportunity for practitioners 
to consider the impacts of AIs on the legal 
world, especially in relation to contractual 
law implications.

On the very internal question of whether 
we should be concerned at all: the answer 
is yes. After all, when Bill Gates, Stephen 
Hawkins and Elon Musk, arguably the three 
most in� uential leaders in technology and 
innovation reach a consensus that AI poses 
“existential threats” to mankind, all of us, 
including lawyers, should be concerned.

Joshua Woo is a solicitor at Webb Henderson’s 
Auckland offi  ce. He advises on technology, media 
and telecommunications sectors, o� en forming 
legal views on new digital products that chal-
lenge the relevancy of existing legal regimes. 
Joshua also tutors contract law at Auckland 
University’s Law Faculty.

statute may factor in some of the following 
matters:

Defi nition of an AI
Parliamentarians should provide a legally 
ascertainable de� nition of an AI. Registra-
tion may be required for an AI to qualify 
as a legal person.

Ownership of AIs
A person recognised under the common law 
writ of habeas corpus cannot be owned. It 
is likely that a statute on AIs will be used to 
clarify the position that an AI, in law, can 
be owned. Further, the exact nature of the 
ownership (through shares, for example) 
should be considered.
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In 2011 G-Star sued JeansWest for copying its popular 
“Elwood” style of jeans. JeansWest called its style of jeans 
the “Dean Biker”.

G-Star initially released the Elwood in 1996. In 2005 
G-Star went on to design an “anniversary” version of the 
popular Elwood jean.

JeansWest gave evidence that its Australian arm did its 
design work and that often involved travelling to Europe 
and elsewhere and purchasing items which it would then 
send to JeansWest’s manufacturers in China along with 
design instructions.

JeansWest’s evidence on whether JeansWest Australia 
had purchased the Elwood jean overseas and then copied 
it was unclear.

Regardless, once the design of the Dean Biker was 
complete, JeansWest Australia ordered 374 pairs from its 
Chinese manufacturer and instructed that 63 of these be 
air freighted to New Zealand, the balance to Australia. 
JeansWest released the Dean Biker in January 2010.

374 was a small order for JeansWest and the small release 
of the Dean Biker style was claimed by JeansWest to be a 
“talker” designed to test market interest.

G-Star, on the other hand, argued that the relatively 
small release was to avoid being detected by G-Star and/
or to test whether G-Star would sue.

G-Star did sue. In 2013 the case was heard before Justice 
Heath in the High Court. Justice Heath made a declaration 
that JeansWest had infringed G-Star’s copyright in the 
Elwood jeans and issued a permanent injunction.

Damages of $325 were awarded as well as costs on a 
2B basis, with a 25% uplift and certi� cation for second 
counsel. Justice Heath declined to make any additional 
damages award.

JeansWest appealed that decision, G-Star cross-appealed 
and the Court of Appeal released its decision on 17 February.

Seven issues
� ere were seven issues before the Court of Appeal in 
JeansWest Corporation (New Zealand) Limited v G-Star Raw 
C.V. and G-Star Australia Pty Limited [2015] NZCA 14.

� e issues of primary and secondary infringement, dam-
ages and injunction are the most interesting of the seven.

Although JeansWest’s evidence on this point was unclear, 
the Court of Appeal found there were su�  cient similarities 
between the design drawings and the jeans to infer that 
copying had occurred.

Primary and secondary infringement
One of the key issues was whether JeansWest had engaged 

Wrangle over design of jeans
By Kate Duckworth

T H E J E A N S W E S T “ D E A N B I K E R ”  J E A N

T H E E LW O O D “ B I K E R ”  J E A N B Y  G�S TA R

Kate Duckworth
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in primary or secondary infringement of 
copyright, and whether that had been prop-
erly pleaded. � e Court of Appeal ruled that 
both primary and secondary infringement 
were pleaded.

In order to have engaged in primary 
infringement, JeansWest had to have copied 
or issued copies to the public.

� is was relevant because JeansWest was 
not the designer or manufacturer of the 
jeans and had therefore not itself copied the 
jeans. It imported them from its Australian 
counterpart. Having sold the jeans in New 
Zealand, JeansWest was a primary infringer 
because selling constituted issuing copies 
to the public.

In order to have engaged in secondary 
infringement, JeansWest had to know or 
had reason to believe that the jeans were 
infringing copies.

� e word “know” means actual knowl-
edge, but having reason to believe involves 
constructive knowledge. The Court of 
Appeal found that such a � nding is appro-
priately imputed if a party wilfully closes its 
eyes to the obvious or wilfully fails to make 
those inquiries an honest and reasonable 
person in the circumstances will make.

JeansWest Australia, and thus by impu-
tation JeansWest New Zealand, knew the 
Dean Biker was a copy of G-Star’s Elwood 
design and JeansWest New Zealand had 
to accept the legal consequences of Jean-
sWest Australia’s decision to import the 
jeans into New Zealand.

JeansWest Australia had assumed New 
Zealand copyright law was the same as 
Australian law. It did not obtain the advice 
or make the inquiries necessary to inform 
itself as to the di� erent copyright position 
in New Zealand.

� e Court of Appeal found that as a sub-
stantial New Zealand retailer, JeansWest 
New Zealand ought reasonably, in the 
circumstances, to have informed itself 
about the copyright position in New Zea-
land before importing the Dean Biker jeans 
into New Zealand and selling them here. 
JeansWest was found liable for secondary 
infringement.

Damages
Justice Heath awarded G-Star $325, equat-
ing to the pro� t JeansWest had made on 
selling the copied jeans.

� e Court of Appeal traversed previous 
damages awards in New Zealand and Aus-
tralia for copyright infringement:
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» Wellington Newspapers Limited v Dealers Guide Limited 
[1984] 2 NZLR 66 (CA) – $7,500;

» � e Callista Group Limited v Zhang HC Auckland � e Callista Group Limited v Zhang HC Auckland � e Callista Group Limited v Zhang
CIV-2003-404-5127, 11 July 2005 – $150,000;

» World TV Limited v Best TV Limited HC Auckland 
CIV-2005-404-1239, 6 September 2006 – $15,000;

» Venus Adult Shops Pty Limited v Fraserside Holdings 
Limited [2006] FCAFC 188, (2006) 157 FCR 442 – $85,000;Limited [2006] FCAFC 188, (2006) 157 FCR 442 – $85,000;Limited

» Aristocrat Technologies Pty Limited v DAP Services 
(Kempsey) Pty Limited (in liq) [2007] FCAFC 40, (2007) 
71 IPR 437 – AUD$200,000;

» Norm Engineering Pty Limited v Digga Australia Pty 
Limited [2007] FCA 761, (2007) 162 FCR 1 – AUD$19,450;

» Review Australia Pty Limited v New 
Cover Group Pty Limited [2008] FCA 
1589, (2008) 79 IPR 236 – AUD$50,000;

» Elwood Clothing Pty Limited v Cotton On 
Clothing Pty Limited [2009] FCA 633, 
(2009) 81 IPR 378 – AUD$150,000; and

» Seafolly Pty Limited v Fewstone Pty 
Limited [2014] FCA 321, (2014) 106 IPR 
85 – AUD$150,000.
The Court of Appeal placed this case 

in the same bracket of severity as Norm 
Engineering Pty Limited v Digga Australia Pty 
Limited (AUD$19,450) and Review Australia 
Pty Limited v New Cover Group Pty Limited 
(AUD$50,000) and awarded $50,000 in 
damages.

Injunction
Justice Heath had made an order restrain-
ing JeansWest from copying the copyright 
works and from selling, manufacturing, 
importing or otherwise disposing or deal-
ing with the infringing Dean Biker jeans.

However, both parties 
agreed that as the Elwood 
design was launched in 
March 1996, copyright in 
the design had expired.

This is because once 
certain copyright works 
are industrially applied, 
the life of their copyright 
is reduced to 16 years, 
rather than the usual 50 
years after the death of 
the author. It was there-
fore incorrect to award an 

injunction beyond March 2012 because the 
Elwood design was no longer protected 
by copyright.

End result
JeansWest’s appeal was dismissed, except 
for the permanent injunction point.

G-Star’s cross-appeal was allowed. 
JeansWest was liable for primary infringe-
ment of the copyright works and $50,000 of 
additional damages was awarded to G-Star, 
together with interest and costs.

It is now open to JeansWest to seek leave 
to appeal to the Supreme Court.

Kate Duckworth is a partner of Catalyst Intel-
lectual Property. She is both a barrister and 
solicitor and a registered patent attorney. She 
is passionate about resolving disputes over 
intellectual property. 

❝ One of the 
key issues 

was whether 
JeansWest 

had engaged 
in primary 

or secondary 
infringement 
of copyright
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children and permanently placed children, as well as lawyers 
acting for those parties. It is essential for anyone practising 
family law. 

Dunedin

Christchurch

Wellington

Hamilton

Auckland

Webinar

18 May

19 May

20 May 

25 May

26 May

20 May

For our full CPD calendar with programme details see www.lawyerseducation.co.nz
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 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.

Online registration and payment can be made at: 
www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

PROPERTY AND TRUSTS

TRUSTS CONFERENCE

  
13 CPD hours

Chair: Greg Kelly Courts are handling an unprecedented number of lawsuits 
over family trusts. In addition to claims on death, claims are 
now being triggered by separation, loss of mental capacity 
and as a result of inter-family struggles. With the increase 
in scrutiny, you need to be on top of your game, and should 
not miss what will be a dynamic and informative conference.

Auckland

Wellington

Live Web Stream

18-19 Jun

25-26 Jun

25-26 Jun

PRACTICE & PROFESSIONAL SKILLS

ADVOCACY ETHICS 
– DISQUALIFYING 
CONFLICTS

1 CPD hour

Paul Collins
Tim Mullins

Exploring the circumstances in which a lawyer may be 
disqualifi ed from acting in litigation, this webinar surveys 
up-to-date case law and reviews relevant New Zealand Rules 
of Conduct and Client Care. You will gain more security in 
advising clients who wish to make an application to disqualify 
another lawyer in contentious matters. 

Webinar 24 Mar

TIME MASTERY FOR 
LAWYERS

6 CPD hours

Frank Sanitate This practical workshop helps you to plan, prioritise, delegate 
and communicate. You will practise new ways of working 
enabling you to: eliminate time stress; achieve greater 
productivity; increase your billable hours without increasing 
your hours of work; increase your job satisfaction; and 
improve your work life balance.

Wellington

Christchurch

Auckland

23 Mar

25 Mar

27 Mar

UNDERSTANDING 
MEDIATION – MEDIATION 
FOR LAWYERS PART A 

  
14.5 CPD hours

Virginia Goldblatt
Geoff SharpGeoff SharpGeoff Shar

Mediation knowledge and skills are an increasingly important 
adjunct to legal practice. Many more clients are taking disputes 
to mediation (because it works) and the more that their legal 
advisers know about how it works the better. In addition, 
practice as a mediator extends the service that lawyers can 
o� er the public.

Auckland

Wellington

17-19 Apr

30 Oct-1 Nov

PROSPERING AS A SMALL 
TO MID-SIZE FIRM IN NZ

  
3.5 CPD hours

Irene Joyce Competition has never been tougher. This practical and 
interactive workshop will challenge you, whilst equipping 
you to act now to secure an ongoing prosperous future for 
you and your fi rm. Places are limited!

Various Apr-Jun

INFLUENTIAL 
PRESENTATIONS

  
3.5 CPD hours

Brenda Ratcliff This workshop will teach you how to maximise presentation 
opportunities when needing to share information and/or 
infl uence others to bring about change. You will learn how 
to package key messages in a way that creates meaning for 
your audience.

Various Apr-Sep

OTHER PRACTICE AREAS

EDUCATION LAW 
INTENSIVE

  
6.5 CPD hours

Chair: 
John Hannan

A must for lawyers consulting to or on school boards, 
principals and senior managers, as well as Boards of Trustees 
members. This day will look at the latest issues including 
social media, suspensions and exclusions, employment, the 
Teachers Council Disciplinary Tribunal, school interventions, 
and interaction with parents.

Auckland 

Wellington

30 Apr

1 May

INSURANCE – NEW 
CHALLENGES

  
3.5 CPD hours

  
2 CPD hours

Neil Campbell QC
Storm McVay
Peter Woods

A crucial seminar examining insurance from beginning to 
end – and what to look out for on the way through. Gain an 
understanding of the evolving market, issues and practical 
aspects of how insurance works, and how to work alongside 
brokers for better outcomes for your clients.

Christchurch

Wellington

Auckland

Webinar

5 May

6 May

7 May

6 May

IT & ONLINE LAW 
CONFERENCE

  
7 CPD hours

Chair:
Judge David Harvey

This conference will give practitioners, law professionals 
and those in the ICT industry an opportunity to increase 
their awareness and understanding of the impact of IT on 
the law and legal practice. It will discuss recent changes in 
technology law and provide an insight on areas of concern, 
interest and possible future developments.

Auckland

Wellington

7 May

8 May

IN SHORT – AUCKLAND

CONTRACT AND 
PROPERTY DECISIONS – 
THE SUPREME COURT’S 
FIRST DECADE

  
2 CPD hours

David Bigio
Graham Kohler

In the 10 years since its establishment the Supreme Court has 
issued many salient decisions in the fi elds of property and 
related contract law. The presenters will give an overview of 
the jurisprudence.

Auckland 31 Mar



Lawyer 
reprimanded for 
lack of insight 
when acting for 
her family’s trust
A lawyer, M, has been reprimanded and 
fined $10,000 by a lawyers standards 
committee for a series of rule breaches, 
including acting while there was a “clear 
con� ict of interest” and breaches of the 
Trust Account Regulations.

The committee’s decision came after 
the Lawyers Complaints Service received 
a complaint from M’s former husband, H.

� eir relationship property agreement 
covered some residential properties and 
a beach property, owned by a network of 
family trusts.

A provision of the agreement was that 
when a speci� ed residential property was 
sold, the net proceeds were to be applied 
to discharge a mortgage and some other 
bank loans.

Another law � rm acted on the majority 
of the transactions, but M’s � rm was to 
act on behalf of the trust that owned the 
speci� ed residential property. Settlement 
was to occur in two tranches. � e second 
sum was paid into M’s trust account.

H complained that M had failed to repay 
the mortgage and other loans in accordance 
with the agreement. M did not pay the 
amounts until she received a letter from 
a Queen’s Counsel H retained. H claimed 
that interest had been incurred as well 
as penalty payments while the amounts 
remained unpaid.

H also complained that M had not pro-
vided proper accounting records to the 
trust, and disputed a payment from M’s 
trust account in connection with the beach 
property.

In reply, M said that the � nal payment 
could not have been made earlier because 

Fined for a series 
of off ences
A lawyer, E, has been censured and � ned 
$1,500 by a lawyers standards committee 
for a series of o� ences incurred while acting 
on a right of way matter.

In 2003 Mr and Mrs F granted a right of 
way over their land in favour of Mr G. A 
written easement agreement was entered 
into which provided that Mr G would meet 
the costs of the right of way.

Nothing appeared to have been done to 
advance the formalisation of the right of 
way until August 2010, when E registered 
a caveat over Mr and Mrs F’s property to 
protect the right of way. He did this on 
Mr G’s behalf.

In March 2013, Mr and Mrs F consulted E’s 
law partner about the sale of part of their 
land to their son. Within days of giving 
instructions to the � rm, E started working 
on the � le, along with the other partner.

E proceeded with the sale and purchase 
transaction when, on 23 April 2103, he for-
mally sought Mr G’s consent as caveator to 

issues of depreciation were outstanding. 
She also claimed that H refused to agree 
to property management provisions which 
were required to be agreed to complete the 
relationship property agreement.

M noted that she had not charged legal 
fees, and that H was not her client, and 
thus that there was no professional rela-
tionship between her � rm and H. She said 
that H had been free to instruct another 
lawyer at any time, but he had not done 
so. She claimed she had kept their mutual 
accountant fully informed, and that H had 
had access to the accounts.

H replied that he was complaining as 
trustee of the relevant family trust, not in 
his personal capacity. He also said that it 
was a clear term of the relationship property 
agreement that the mortgage and other 
bank loans would be discharged, and that 
M’s delay had been a breach of this straight-
forward term. He disputed the relevance of 
the depreciation issue. He claimed that M 
had, in e� ect, treated the money in her trust 
account as her own and used it without 
input from the trustees of the relevant trust 
and without heed to the clear terms of the 
relationship property agreement.

� e committee considered whether M 
had maintained proper standards of pro-
fessionalism, as required by Rule 10 of 
the Lawyers and Conveyancers Act (Law-
yers: Conduct and Client Care) Rules 2008 
(RCCC).

� e committee determined that M failed 
to recognise that she acted for the trust, of 
which H was a trustee. � e committee said 
this was “a lack of insight.” � e committee 
determined that she had failed to promote 
and maintain a proper standard of profes-
sionalism in relation to acting for the trust.

� e committee also considered whether 
the Lawyers and Conveyancers Act (Trust 
Account) Regulations 2008 had been com-
plied with.

There was no evidence that M had 
obtained written authority for payments 
made from her trust account, and the 
committee determined this was a breach 
of Regulation 12(6). � e committee also 
determined on the facts that M had not 

provided adequate statements as required 
by Regulation 12(7).

� e committee then considered the appli-
cation of Rule 5 of the RCCC, in respect of 
M’s obligation of independence and to not 
act if her interests con� icted with those of 
her client. � e committee said that there 
was a clear con� ict in this case between M’s 
interests and the interests of the client trust.

� e standards committee determined 
there had been unsatisfactory conduct 
on M’s part.

As well as the reprimand and � ne, M 
was ordered to rectify her omission to pro-
vide proper � nancial statements relating 
to the trust. She was also ordered to pay 
$1,000 costs.

A subsequent hearing on compensation 
to H determined that as the losses were 
to the trust, and not to H personally, no 
compensation order would be made.

Lawyers Complaints Service
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Appeal Court 
strikes off  former 
lawyer
Shane Peter Burton has been struck o�  
by the Court of Appeal in [2014] NZCA 621 
after being convicted on four charges of 
obtaining by deception.

Laying charges before the New Zealand 
Lawyers and Conveyancers Disciplinary 
Tribunal was not available to the Law 
Society, because Mr Burton did not hold 
a current practising certi� cate at the time 
of his o� ending. � at meant there was no 
jurisdiction for a standards committee to 
inquire into the issue.

� e Law Society therefore had to apply 
to the High Court for a strike o� , which 
then had to refer the decision to the Court 
of Appeal.

Mr Burton was admitted on 11 October 
2002. He last held a practising certi� cate in 
2005. Between August 2011 and February 
2012 Mr Burton worked as a recruitment 
consultant, specialising in the placement 
of legal candidates in local law � rms.

In that capacity, he created false invoices 
for payments to be made into his own 
personal bank account rather than the 
company he worked for. In doing so, he 
fraudulently obtained a bene� t of $105,776.

He was arrested at Auckland Interna-
tional Airport as he was attempting to leave 
the country.

After he pleaded guilty of four charges of 
obtaining by deception, Mr Burton was sen-
tenced in the District Court on 19 November 
2012 to six months’ home detention and 

Strike off  follows 
fi nal warning
David John Porteous has been struck o�  by 
the New Zealand Lawyers and Conveyanc-
ers Disciplinary Tribunal after he admit-
ted three charges of misconduct and two 
charges of unsatisfactory conduct [2014] 
NZLCDT 72.

� e involvement of elderly and vulner-
able clients was a unifying factor in the 
o� ending.

“� e practitioner has admitted all the 

ordered to pay reparation totalling $105,812.
In sentencing Mr Burton, the District 

Court Judge described the o� ending as 
“major, calculated and reasonably cunning”. 
He also described it as “… somewhat sophis-
ticated, inevitably relying on the trust of 
all concerned …”

“As an employee he owed a duty to his 
employer to act in their best interests. Not 
only did he breach that duty of good faith 
but, through his actions, he caused con-
siderable embarrassment to his employers 
and, no doubt, damage to their reputation 
within the legal community,” Justice Simon 
Moore said in his High Court decision, [2014] 
NZHC 2737.

“Given the gravity of the o� ending and, 
in particular, the gross breach of trust 
involved, I am of the view that this is a 
proper case in which to make an order 
striking Mr Burton’s name o�  the roll on 
the grounds he is not a � t and proper person 
to be a practitioner.”

Justice Moore said that in his opinion 
the Law Society’s application ought to be 
granted. “Accordingly, the application that 
Mr Burton’s name be struck o�  the roll of 
barristers and solicitors is reserved for the 
consideration of the Court of Appeal.”

Justice Moore also awarded costs to the 
Law Society.

In the Court of Appeal, Justices Tony 
Randerson, Rhys Harrison and Lynton Ste-
vens said they agreed with Justice Moore, 
for the reasons he gave, that a strike o�  
order was appropriate, and made the order.

� e judgment also noted that Mr Burton 
had informed the Court Registrar that he 
was content for the application to be heard 
on the papers and that he would not be 
contesting it.

the transfer of the land from Mr and Mrs 
F to their son.

“It would seem that until that point [E] 
believed [Mr G] to still be his client and 
that his consent to the transfer wouldn’t be 
an issue,” the standards committee noted.

Mr G sought separate legal advice, which 
resulted in caveator’s consent being condi-
tional on: (a) the purchaser giving Mr G a 
limited power of attorney to complete the 
right of way easement; and (b) Mr and Mrs 
F paying all the costs of the right of way, 
with Mr G contributing $2,500.

Mr and Mrs F objected to the conditions 
Mr G imposed on giving his consent. Fur-
ther communications followed but Mr and 
Mrs F and Mr G were unable to resolve the 
impasse, so the transfer of land to the son 
did not proceed.

� e standards committee said it assumed 
that was still the position, with Mr G’s right 
of way secured by caveat.

E was aware that Mr G’s consent would 
be required to allow Mr and Mrs F to trans-
fer the land to their son, the committee said.

E should have ensured Mr G’s consent 
was certain before engaging in the work 
he did. � e time records show that about 
11 hours of work was done by the time 
caveator’s consent was sought. Had E ascer-
tained Mr G’s position on the transfer much 
earlier, the bulk of this work would not 
have occurred.

“In that, [E] did not act competently,” the 
committee said, and Mr and Mrs F “should 
not pay for that”.

� e committee ordered that one of E’s 
fees be reduced by $3,236.08 to $2,006.61, 
and another fee of $2,049.42 be cancelled.

� ere was nothing to suggest that the 
second invoice should have been rendered 
to Mr and Mrs F, and the committee directed 
E to issue it to the son and issue a credit 
note to Mr and Mrs F.

� e committee also noted that E’s � rm 
represented Mr and Mrs F and Mr G at 
the same time and relating to the same 
transaction, and that it created a con� ict 
of interest.

E acknowledged that he did not send 
Mr and Mrs F a letter of engagement. � at 
created “real di�  culties” for Mr and Mrs 
F and the committee in dealing with the 
complaint, the committee said.

“So, too, did the state of [E]’s � les pro-
vided to the committee for the purpose of 
this investigation.

“� e failure to send an engagement letter 

to [Mr and Mrs F] prevents [E], in these 
circumstances, to charge interest on the 
unpaid account,” the committee said.

It noted that E was not responsible for 
Mr G’s failure to formalise his right of way 
easement from 2003 nor for Mr G’s con-
ditions of consent to the transfer in 2013.

Mr and Mrs F also complained that E had 
declined to release � les, leading to them 
su� ering loss. However, no loss was proved 
and the committee did not consider any 
further action was necessary.

As well as the censure, � ne, reduction of 
one fee and cancellation of another, E was 
ordered to pay the Law Society $1,000 costs.
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Lawyer found 
not guilty of 
misconduct
The Lawyers and Conveyancers Disciplinary 
Tribunal has found a lawyer not guilty of 
two charges of misconduct.

In [2014] NZLCDT 77, the lawyer, B, also 
faced alternative charges of negligence or 
incompetence and a further alternative 
charge of conduct unbecoming a barrister 
or solicitor on each charge. � e Tribunal 
found that none of the charges were proved.

� e charges related to a series of transac-
tions relating to property, a company and 
a family trust.

� ere was no real dispute about the trans-
actions that occurred. It was the adequacy 
of a waiver of independent legal advice and 

� e Tribunal particularly focused on the 
2005 o� ending. � e “most serious” matters 
involved Mr Porteous:
» being witness as signing a deed knowing 

that the person signing was not who he 
purported to be;

» selling a business without appropriate 
authority;

» dispersing funds without ensuring that 
the funds were in fact paid to the client; 
and

» signing a memorandum of transfer pur-
porting to have witnessed the person’s 
signature in his presence when it was 
not so signed.

“What is relevant to the consideration of 
penalty in this matter, is that the Tribunal in 
its decision at the time told the practitioner 
that it was very much his last chance and 
that ‘it is inconceivable that, if there were 
any repetition of these sorts of things, you 
could survive as a practitioner’. It went on 
to warn the practitioner that a repetition 
of such conduct would very likely be the 
end of his career.”

In deciding to strike Mr Porteous o� , the 
Tribunal said that “to have ordered other-
wise would have rendered hollow such a 
strong � nal warning”.

Counsel for Mr Porteous said his client 
had accepted the inevitability of strike o� , 
that he had surrendered his practising cer-
ti� cate, was selling his practice and had 
applied to be bankrupted.

underlying facts,” the Tribunal said.
Charge one, of misconduct, relates to 

Mr Porteous deducting a dormant balance 
held in trust for an elderly client without 
authority of the client.

Charge two is of unsatisfactory conduct. 
Again, Mr Porteous’s client was aged, blind, 
partially deaf and in the early stages of 
dementia. Among other things, he deducted 
a fee of $45,000 without reference to her 
and without her authority. � e fee included 
a narration “for future attendances in rela-
tion to rest home matters and preparation 
for and attendances in relation to adminis-
tration of your estate”. � e practitioner has 
pleaded guilty on the basis that he charged 
a fee that was not fair and reasonable.

Charge three, of misconduct, relates to 
the client referred to in charge two. Mr 
Porteous pleaded guilty because of his 
unacceptable billing and � le management 
practices. � e charge captured regulatory 
breaches by failures to send invoices or 
annual statements. He also failed to provide 
certain information as required by Rule 
3.4 of the Conduct and Client Care Rules 
and failed to maintain time records or to 
document an agreement relating to fees.

Charge four is unsatisfactory conduct. 
Mr Porteous acted for a client who died 
in January 2011. He became sole executor 
and trustee of her will. He charged a fee of 
$35,280 which comprised $17,200 for services 
during the life of his client and $18,080 for 
services following her death. � e standards 
committee established that he charged an 
hourly rate of $1,146 for the work done while 
his client was alive, and an hourly rate of 
$775 for work done after the death of his 
client. Mr Porteous’s guilty plea is an accept-
ance that the fees he charged were not fair 
and reasonable for the services he provided.

Charge 5, of misconduct, relates to his 
billing and � le management practices with 
regard to his elderly client referred to in 
charge four. Mr Porteous failed to:
» document any agreement relating to fees 

to be charged upon death;
» complete time records to enable accurate 

invoices to be rendered;
» send his client any material updating her 

with costs relating to his services; and
» be transparent in relation to the fee he 

ultimately charged.”
� e Tribunal also noted Mr Porteous’s pre-
vious disciplinary history, where he had 
been found guilty of disciplinary breaches 
on two previous occasions in 1999 and 2005. 

the surrounding advice and attendances 
which was at issue.

� e complainant said that she had signed 
documents presented to her under pres-
sure from her husband and brother-in-law. 
She signed them not understanding what 
they were about or what the transaction 
was about.

She said B had drawn her attention to 
one document in particular but did not 
explain what it was. She did read it and 
commented to the practitioner “looks like 
you have got your butt covered”. She later 
learned it was a waiver of independent 
legal advice.

She did not know and did not have it 
explained to her what the implications of 
the document were. She also said she was 
not given a copy, contrary to what was 
stated in the waiver document.

B said that the complainant was aware at 
the time of the con� ict between the parties 
and had clearly consented to his � rm acting 
on her behalf. He said that in respect of 
all the transactions, his sta�  solicitor had 
actually read the waiver to the complainant.

He then explained in blunt, easily under-
stood language what it meant and ensured 
that the explanation was understood.

“� e Tribunal has to resolve the clear 
con� ict in the evidence of the complain-
ant and the practitioner,” the Tribunal’s 
decision states.

When it considers the complainant’s 
evidence, it has taken into account that:
» she acknowledged that her memory is 

‘not great’;
» she said she had no recall of events until 

she was reminded of matters that the 
practitioner set out in his a�  davit;

» she had involvement in a series of 
transactions, the signing of multiple 
documents and the signing of a waiver 
document on at least four occasions;

» she expressed that she was committed 
to go along with what her husband was 
doing;

» she had been involved in numerous prior 
property transactions, so that she did 
have an understanding of mortgages, 
guarantees and similar documents;

» her recall has to be considered as selec-
tive when the Tribunal heard that she 
was able to comment to the practitioner 
that he was protecting his own interests 
and then saying that the practitioner 
did not give her explanations about 
the meaning and implications of the 
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transactions and documents; and
» she denied events had happened even 

when documents signed by her and wit-
nessed stated the contrary.

B acknowledged a disadvantage in that his 
� le notes were no longer available to him, 
having been uplifted by the complainant’s 
now former husband. He had to rely in 
large part on his invariable practice, and 
was supported in that by his sta�  solicitor.

“� ere is, as well, the evidence of the 
documents that [the complainant] has 
signed,” the Tribunal said.

“Accordingly … the evidence of the prac-
titioner has to be preferred.”

� e Tribunal found that costs should lie 
where they fell.

Strike off  follows 
the�  conviction
Minkai Huang has been struck o�  by the 
New Zealand Lawyers and Conveyancers 
Disciplinary Tribunal following his convic-
tion for theft from the barristers’ chambers 
he was contracted to.

In [2014] NZLCDT 74, Mr Huang admit-
ted he had been convicted of an o� ence 
punishable by imprisonment and which 

re� ected on his � tness to practice or tended 
to bring the profession into disrepute.

Mr Huang was employed at the relevant 
time by a barristers’ chambers. He com-
menced his employment some time in 2011. 
He did not have a � xed salary, but was to 
receive 30% of the fee billed for any work 
that he carried out.

Between September and October 2011, 
a client of the chambers resident in China 
requested assistance in an immigration 
matter. The client became dissatisfied 
with the service provided and contacted 
Mr Huang directly. He agreed to represent 
the client, but did so without authorisation 
from the chambers he was contracted to.

He received a fee of $9,500 directly into 
a bank account he controlled and accord-
ingly committed theft from his employer. 
� e client later withdrew her instructions 
having been advised that she was not eli-
gible for a temporary visa. She requested 
a refund of the fee.

Mr Huang declined to make the refund 
even although he had not commenced any 
work for the client.

Having pleaded guilty to the o� ence, Mr 
Huang was convicted and sentenced on 10 
December 2013 to 100 hours community 
work. He completed that work within a 
month of sentencing. He has, as well, repaid 
the fee in full.

� e lawyers standards committee that 
brought the matter to the Tribunal sub-
mitted that because Mr Huang had been 
convicted of dishonesty, striking o�  was 
the appropriate penalty.

“� e practitioner’s actions created a risk 
for the client in that her payment was not 
held in the [barristers’ chambers] Trust 
Account,” the Tribunal’s decision said.

“His o� ending was further aggravated by 
the fact that he retained the fee for around 
eight months despite having conducted no 
work and having been requested to make 
the refund.”

Among the mitigating factors submitted 
by counsel for Mr Huang were the fact that 
he had made full reparation, that the o� end-
ing was a single incident in an otherwise 
unblemished record, that Mr Huang had 
not practised since the complaint was made 
and that there was no loss to the client.

Mr Huang had also co-operated fully 
with the investigation and had admitted 
his guilt at the earliest opportunity.

� e Tribunal said it found that Mr Huang 
had not persuaded it that there are any 
strong mitigating factors that would justify 
an order short of striking o� .

As well as the striking o� , the Tribunal 
ordered Mr Huang to pay the Law Soci-
ety $7,461.17 Law Society costs and $1,769 
Tribunal costs.

Leadership
A half-day workshop for law and accounting � rms called � e 
Leadership Challenge will be held in Auckland at 1:30pm on 
23 March. Hosted by the ASB, this workshop will show par-
ticipants how to kick-start a leadership culture in their � rm. 
See www.simontupman.com/the-leadership-challenge.html.

Family violence
A one-day conference, Family Violence, the Law and Restor-
ative Justice, will be held at Victoria University on 7 May. 
It will explore innovative approaches to family violence 
based on principles, practices and values of restorative 
justice. � e following day, 8 May, a professional develop-
ment workshop will run for restorative justice facilitators 
and family violence workers. See www.lawfoundation.org.
nz/?p=4891&e=1.

Sports law
� e Australian and New Zealand Sports Law Association 
2015 Conference will be held in Melbourne from 14 to 16 

October. � e conference will bring together speakers, think-
ers and presenters to share their experience on what is 
“� e Gold Standard” for sport. See http://anzsla.com/content/
annual-conference.

Commonwealth Law Conference
� e 2015 Commonwealth Law Conference will be held 
in Glasgow from 12 to 16 April. Fitting in with the 800th 
anniversary year of the Magna Carta, the theme of the 
conference is “Resources, Responsibilities and the Rule of 
Law”. � e conference will examine issues such as the role 
of the legal profession in delivering economic and social 
sustainability, the tension between corporate responsibil-
ity and legal risk management and the business case for 
corporate responsibility. See www.clc2015.co.uk.

World Justice Forum
� e World Justice Project’s World Justice Forum V will be 
held at King’s College, London from 6 to 9 July. Participants 
from more than 100 countries are expected to take part 
in the forum and expand their global networks. See http://
worldjusticeproject.org/world-justice-forum.

Coming Up...
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Michael John Donnelly
Would any lawyer holding a will for the above 
named, late of 524 Fitzgerald Road, RD 1, Drury, 
Auckland, who died on 3 January 2015, please 
contact S T, R C:

 stephen.temm@ricecraig.co.nz
 09 295 1700  09 295 1710
  PO Box 72440, Papakura 2244

DX EP76506

Stewart Anderson Collings
Would any lawyer holding a will for the above 
named, late of 2093 Whangarei Heads Road, who 
died on or about 22 September 2014, please contact 
S P, P L:

 steve@perkinsonlaw.co.nz
 09 945 4972  09 459 7954
  11a Punga Grove Avenue, Riverside, 

Whangarei 0112

Uvonne Frances Green
Would any lawyer holding a will for the above named, 
late of Nelson, formerly of Auckland, born on 17 
June 1950, who died on 15 January 2015, please 
contact L S, S O L:

 lee@stevensorchard.co.nz
 03 554 76991  03 547 6997
  PO Box 2033, Stoke, Nelson 7011

Lai Lan Lillian Fong
Would any lawyer holding a will for the above 
named, late of Hong Kong and Auckland, 2/15 
Speight Road, Kohimarama, Medical Practitioner, 
born on 15 September 1943, who died in Hong Kong 
in July 2014, please contact J C, 
J G C  A:

 info@gjconnell.co.nz
 09 630 7304  09 630 7320
  PO Box 9262, Newmarket 1149, Auckland

George Darrell Akast
Would any lawyer holding a will for the above 
named, late of 10 Kelgary Place, Welsford, sick-
ness benefi ciary, born on 16 July 1966, who died 
between 14 February and 15 February 2015, please 
contact M N, M L:

 melanie@metrolaw.co.nz
 09 929 0812  09 929 0802
  PO Box 68882, Newton, Auckland 1145

Diane Elizabeth Jones (nee Pearce)
Would any lawyer holding a will for the above 
named, late of Irwell Rest Home, Island Bay, 
Retired, born on 25 July 1926, who died on 24 
February 2015, please contact P J:

 peter.jones2@anz.com
 027 241 1138 or 09 908 1487
  78 Grampian Rd, St Heliers, Auckland1071

Wills

Admission
Under Part 3 of the Lawyers and 
Conveyancers Act 2006

Alchin-Boller Jemani AliceAlchin-Boller Jemani AliceAlchin-Boller
Boud Hayley Dawn
Clews Jennifer Doreen (nee Moore)
Curtis Helen Amy
Feng Chong
Hunt Liam Heath Hogan
Merson Luke William
Paenga Jaimee Mere-Makarina
Pouwels-Strang Nicholas Simon 
Joseph
Prakashan Mehak Anand
(nee Anand)
Purusram Deepak
Redman Adeline Fay (nee Goodwin)
Robertson-Stone Sija Ruth 

Taylor Connor SamuelTaylor Connor SamuelTaylor
Tuala Pete John Pavandra
Watling Richard Frederick

Approval to Practise on 
Own Account
Under s30 of the Lawyers and 
Conveyancers Act 2006

Battah Don Wayne
Crampton Alana Maree (nee Walsh)
Dolby Sasha May
Henry Katharine Marie (nee Saive)  
Jelas June Marie
Lenihan Benjamin Joseph Delargey
Lynch Christine Carolyn
Macgregor Olivia Louise (nee Fahey)
Treloar Racheal KellyTreloar Racheal KellyTreloar
Wong Daniel William

Comments concerning the suitability of any of the below-named appli-
cants for the certi� cate or approval being sought should be made in 
writing to me by 19 March 2015. Any submissions should be given on the 
understanding that they may be disclosed to the candidate. � e Registry 
is now advertising names of candidates for certi� cates of character, 
practising certi� cates and approvals to practise on own account on the 
NZLS website at www.lawsociety.org.nz/for-lawyers/law-society-registry/
applications-for-approval.

— Christine Scho� eld, Acting Registry Manager

 christine.schofi eld@lawsociety.org.nz
 04 463 2940  0800 22 30  04 463 2989

Law Society Registry

Akast, George Darrell
Collings, Stewart Anderson
Donnelly, Michael John
Fong, Lai Lan Lillian
Green, Uvonne Frances
Jones, Diane Elizabeth
Killick, Mavis Rose
Magee, Edward Victor & Edith Irene
Matenga, Ethel
McGuinn, Thomas Charles
Nehemia, Jean Marie (Heneti)
Pawa, Trevor Haahi
Skridulaitis, Maureen June
Taulapapa, Lauaki Kokamo
Trabing, Heinz Gerhard
Vallabh, Parvati
Wilkinson, Kirk Bradley

Wellington CBD - Offices to Lease

A prominent Wellington Law Firm currently have five to six offices available to sub-
lease.

The office sizes are around 8 – 9 Square metres.  This is high quality space including 
common areas of kitchen, meeting rooms and break out areas.  The building is located 
in Wellington CBD, on Willis Street.  The earthquake rating is 88%.

The offices are modern, with a great view and lots of natural light. The offices are 
approximately $900/+GST inclusive/office. They can be leased individually or as a 
group.

Please make contact with Karen on 04 801 5040.

F O R L E A S E

44

LawTalk 860 · 13 March 2015



CONSTRUCTION & MAJOR PROJECTS, 
LITIGATION, PROPERTY, TAX SOLICITORS,  
AUCKLAND, 3–8 YEARS PQE

Chapman Tripp is New Zealand’s only leading law firm 
with a truly national presence. Our lawyers act on 
projects that are helping to shape New Zealand’s future 
and we deliver the highest levels of legal and business 
performance to our clients. 

As the successful candidate, you will work directly with  
some of New Zealand’s best lawyers. Our roles are 
interesting, varied and challenging and you’ll have 
significant client exposure. We value individuality and 
diversity in our people and provide an open, supportive 
and collaborative working environment.

You’ll have a strong academic background and the 
motivation to succeed in a busy, dynamic and fun team.  
If you’re talented and want to make a difference, 
Chapman Tripp has the resources, reputation and  
high-profile work to ensure you thrive.

For more information about these vacancies and to apply 
online, please go to  www.chapmantripp.com/careers

Successful Auckland litigator with well managed 
practice seeking expansion.

General legal practice wanted to purchase.

Ideally small / medium size practice located in 
Auckland Central / East / Inner-West.

Have you considered selling your 
legal practice?

All enquiries will be received with strict confidence:
aucklandlawfirm@gmail.com

Business wanted:

Kirk Bradley Wilkinson
Would any lawyer holding a will for the above named, late of Boise, Idaho, 
USA, who died on 7 January 2015 aged 37 years, please contact L T-
, BT L:

 admin@btlawauckland.co.nz  09 278 5153  09 277 6925
  PO Box 200-025, Papatoetoe Central, Auckland 2156, DX EP75001

Parvati Vallabh
Would any lawyer holding a will for the above named, late of Wellington, 
New Zealand, Homemaker, who died on 30 December 2014, please contact 
M B, WCM L:

 michael@wcmlegalwellington.co.nz  04 473 7537  04 473 9516
  PO Box 208, Wellington 6011

Lauaki Kokamo Taulapapa
Would any lawyer holding a will for the above named, late of 19 Macalister 
Place, Miramar, Wellington, who died on 18 January 2015 aged 56 years, 
please contact R L L:

 lawyers@raschleong.co.nz  04 387 7831  04 387 2432
  PO Box 14-304, Wellington 6241 

Trevor Haahi Pawa
Would any lawyer holding a will for the above named, late of 35 Charles 
Street, Whangarei, born on 16 March 1960, who died on 4 January 2015, 
please contact L R, H R C R:

 lrobertson@hendersonreeves.co.nz  09 430 4350
  PO Box 11, Whangarei 0140, DX AP24505

Heinz Gerhard Trabing
Would any lawyer holding a will for the above named, formerly of Dunedin, 
University Lecturer, latterly of Auckland, who died on 22 November 2014, 
please contact J D L M, W MK L:

 jilldelamare@wilsonmckay.co.nz  09 523 0768  09 524 0397
  PO Box 28347, Remuera, Auckland 1541, DX CP33019

Thomas Charles McGuinn
Would any lawyer holding a will for the above named, aka J MG, late 
of Mount Maunganui, Retired (previously Farmer), who died on 31 January 
2015, please contact M P, N H L:

 michelle@nhlaw.co.nz  09 427 0550  09 426 3426
  PO Box 104, Orewa 0946, DX BP60001

Edward Victor Magee, Edith Irene Magee
Would any lawyer holding wills for the above named, both recently late of 
Whangarei, previously of Manawatu, Bay of Plenty and East Bay of Plenty, 
who died respectively on 25 May 2013 and 1 January 2015, please contact 
L R, H R C R:

 lrobertson@hendersonreeves.co.nz  09 430 4350 
  PO Box 11, Whangarei 0140, DX AP24505

Jean Marie (Heneti) Nehemia
Would any lawyer particularly in the Wellington area holding a will for the 
above named, late of Maupuia, Miramar, who died on 10 December 2014, 
please contact S M, S M L L:

 susie@susiemills.co.nz  04 293 3735  04 499 1133
  PO Box 144, Waikanae 5250

Ethel Matenga
Would any lawyer holding a will for the above named, late of Papatoetoe, 
Auckland, who died on 11 December 2014 aged 71 years, please contact 
L T, BT L:

 admin@btlawauckland.co.nz  09 278 5153  09 277 6925
  PO Box 200-025, Papatoetoe Central, Auckland 2156

DX EP75001

Mavis Rose Killick
Would any lawyer holding a will for the above named, late of 204 Puketutu 
Road, Matamata, who died on 18 February 2015, please contact R C:

 stephen.temm@ricecraig.co.nz  09 295 1700  09 295 1710
  PO Box 72440, Papakura 2244, DX EP76506

Maureen June Skridulaitis
Would any lawyer holding a will for the above named, late of Lower Hutt, 
Retired, who died on 28January 2015, please contact S B, G 
S L:

 sharon.burnet@gibsonsheat.com  04 916 6447  04 569 4874
  Private Bag 31905, Lower Hutt 5040, DX RP42008

S I T U AT I O N S VA C A N T

WA N T E D TO B U Y
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 He pānui tēnei ki te hunga mōhio ki ngā mahi mo te 
Hauora, me te Hauātanga. Tirohia tēnei take nui.

The Health and Disability Commissioner promotes 
and protects the rights of health and disability 
services consumers and facilitates the fair and 
efficient resolution of complaints relating to 
infringements of those rights.  

Legal Advisor - Wellington

We are seeking a talented lawyer to provide legal 
and policy advice on the operation of the Health 
and Disability Commissioner Act 1994 and the Code 
of Health and Disability Services Consumers’ Rights.  
This is a full-time, permanent position based in our 
Wellington Office.  You will need high quality legal 
experience, sound knowledge of health care law 
and public law, and a well developed understanding 
of policy issues affecting the interests of health 
and disability services consumers.  In addition, to 
be successful in this role, you will need exceptional 
verbal and written communication skills, an 
excellent intellect, sound judgement and analytical 
ability, great initiative, and a proven work ethic.  

Investigator/Legal Investigator - 
Wellington or Auckland

We are also seeking an experienced investigator 
or lawyer with a litigation background to handle 
complex investigations.  As an Investigator/ Legal 
Investigator you will need strong analytical ability 
and be able to prepare well-reasoned written 
opinions and preferably have experience or a strong 
interest in the health and disability sector. A relevant 
health or law tertiary qualification is an advantage.

Applicants for both roles should have an 
understanding and acceptance of the principles 
of the Treaty of Waitangi to ensure a culturally 
appropriate service. 

Please note that all applicants must complete an 
HDC application form to be considered.  Please 
visit the HDC website for the application form 
and position descriptions. http://www.hdc.org.
nz/utilities/current-vacancies/legal-advisor-and-
investigatorlegal-investigator 

Please email your completed HDC application form, 
covering letter and CV to: 
Reena Mathew – reena.mathew@hdc.org.nz 
by 5pm Tuesday 31 March 2015 or call 04 09 373 
1046 for further information.

Legal Advisor and Investigator/
Legal Investigator 

 SENIOR CORPORATE 
SOLICITORS

• Award winning NZ employee-owned company
• Two roles
• Auckland, CBD

Here are two great opportunities to join the in-house 
legal team of this leading engineering and related 
consultancy services group. Employing almost 3,000 
staff in 19 offices around the world, Beca is a vibrant, 
award winning business and the largest employee owned 
professional firm in Australasia. Beca is involved in 
some of the most exciting projects shaping the built and 
natural environment in the Asia Pacific region. Recently, 
Beca’s revolutionary artesian heating and cooling system 
for Christchurch International Airport won International 
Project of the Year at the 2015 CIBSE Building 
Performance Awards in London.

Beca’s in-house legal team advises on a wide range of 
legal and commercial issues for the Beca global business 
including matters such as project advice, contract 
negotiations, formation of joint ventures, corporate 
governance, insurance and litigation support. The first role 
is a permanent position within the team and the second, 
a fixed term contract for approximately 7 months.  These 
opportunities follow a team member’s departure overseas 
and another team member’s parental leave.

Both roles will suit lawyers with a minimum of 8 years’ 
post qualification experience in areas of commercial 
and contract law. Expertise gained in other areas of 
law including corporate, property, construction, and/or 
litigation will also be of relevance.

Beca provides a vibrant, fast-paced working environment 
with a culture that responds to individual drive and 
motivation hence these roles will suit candidates who are 
energetic and enthusiastic, have superior interpersonal 
skills and have the ability to take ownership of issues.  
You will have high calibre legal experience, a genuine 
desire to work in-house, commercial acumen and a high 
level of confidence in dealing with people at all levels of 
the business. You will also be prepared to respond to 
issues arising in multiple jurisdictions from New Zealand 
and Australia to the wider Asia Pacific region. Being a 
diverse group, Beca provides opportunities for career 
development beyond the legal team across Beca’s wider 
business in New Zealand, Australia and Singapore.

These are highly sought after in-house opportunities 
within the dynamic high performing legal team of an 
iconic New Zealand and international company that is 
positioned towards continued growth and success. 

For a confidential discussion about either opportunity and  
to obtain a copy of the position description, please contact  

Jennifer Williams at Williams Legal Recruitment on 09 446 6050  
or email jw@williamslegalrecruitment.co.nz
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Intermediate Criminal Lawyer
Public Defence Service, Christchurch

Vacancy 26314

The Public Defence Service has a commitment to 

providing independent, high quality, timely, legal advice and 

representation in a full range of criminal cases including 

providing professional leadership of the Duty Lawyer Service.

We are seeking an Intermediate Lawyer to join our office 

at Christchurch. Reporting to the Deputy Public Defender, 

Christchurch, your enthusiasm and skills will contribute to 

the delivery of high quality defence service services in the 

summary and trial jurisdiction.

This position presents an opportunity to contribute to the 

significant development of criminal defence services in 

New Zealand. You will have strong advocacy skills, will be 

able to work in a team, relate well to people from diverse 

backgrounds and manage a high caseload, largely comprised 

of jury trial work. As part of this role, you will also mentor and 

assist junior lawyers within the office. You will require a 

PAL 2 (Cat 2) approval rating.

This is an opportunity to advance your legal career in a 

busy, challenging and supportive environment. The Public 

Defence Service can offer you a commitment to your ongoing 

professional development, a competitive salary and the 

opportunity to make a contribution to the legal profession in 

New Zealand.

Junior Criminal Lawyer
Public Defence Service, Christchurch

Vacancy 26315

The Public Defence Service has a commitment to 

providing independent, high quality, timely legal advice and 

representation in a full range of criminal cases including 

providing professional leadership of the Duty Lawyer service.

Reporting to the Deputy Public Defender, Christchurch, 

your enthusiasm and skills will contribute to the delivery 

of high quality legal aid services. This role will enable you 

to advance your legal career in a busy, challenging and 

supportive environment. 

As a junior lawyer, you will have completed the duty solicitor 

training and have a PAL 1 (category 1) listing with Legal Aid 

Services (or be able to obtain such a listing in the immediate 

future). This is not a graduate level position but is ideal for 

someone who already has 6-12+ months experience in 

criminal law.

The Public Defence Service can offer you a commitment 

to your ongoing professional development, a competitive 

salary and the opportunity to make a contribution to the legal 

profession in New Zealand.

To apply, please go to the Ministry of Justice vacancies 
website http://careers.justice.govt.nz/Pages/Vacancies.aspx 
click on the position job title and follow the instructions. 

Applications close Sunday, 22 March 2015.

• Enjoy challenging work as well as a genuine work / life balance?  Use your Tax expertise 
and stretch your intellect in these varied roles!

• Location:  Wellington (preferred) with opportunities also available for Auckland, Hamilton 
and Christchurch based applicants.

If you are stimulated by the challenge of resolving a range of difficult tax and legal issues, join 
us and make a difference!  These are intellectually challenging roles working with like-minded 
people   committed to providing high quality outcomes.  And you will be in a supportive, 
family-friendly environment that recognises your need for an agreeable work / life balance.

Our Office of the Chief Tax Counsel has Permanent, Fixed Term and/or Secondment positions 
available for highly skilled tax lawyers (5+ years’ experience) within our Taxpayer Rulings, 
Public Rulings and Disputes Review Units.  These are technically complex roles demanding 
well-honed cognitive ability.  Your strong flair for tax legal interpretation coupled with a proven 
ability to undertake critical analysis will be crucial in helping us deliver our objectives.

Success in any of these positions will demand a high level of tax technical skills and a 
sophisticated knowledge of relevant legislation.  Just as important is your talent and energy 
to meet tight timeframes which will continue to reinforce our credibility as we provide a wide 
range of advice to and on behalf of Inland Revenue’s Commissioner.  With your first class English 
written and verbal communication skills, you will have the opportunity to excel by clearly, 
concisely, and logically communicating your findings.  Some experience of binding rulings 
would also be advantageous for those positions within our Taxpayer Rulings Unit. 

To learn more, please refer to the Job Expectation for these positions.  To apply, please provide 
your current Curriculum Vitae and a Cover Letter outlining the skills, knowledge and experience 
you can bring to the role.  Please note the starting salary for these roles will be in the vicinity of 
$85k - $120k per annum, subject to previous skills and experience.

The Job Expectation and on-line Application links can be found by searching under the job title 
at: http://www.ird.govt.nz/aboutir/careers/?id=globalnav 

If you require further information please phone Fiona Ramson on 0800 IR Jobs or at
04 890-2126.

Applications close 5pm, Tuesday 31 March 2015. 

SENIOR SOLICITORS / SENIOR TAX ADVISORS

SOLICITOR
We require the services of a motivated and enthusiastic Solicitor, 
with at least 3 years post admission experience for a career in 
an exciting and dynamic district that is experiencing significant 
growth.

Rangiora is a thriving rural town, 30 minutes north of Christchurch, 
10 minutes from the beach and 1 ½ hours from the snow.

The person we seek should possess the following attributes:

• Excellent communication and client relationship skills;
• Ability to work as part of a team;
• Initiative  and ability to develop and extend an existing 

practice;
• Ability and desire to build networks in a local community.

In return we offer:

• Excellent working conditions;
• An environment that provides a healthy balance between work 

and home life;
• Supportive and experienced team environment;
• Excellent opportunities for advancement.

Written applications, which will be treated in confidence, should 
be sent to:

The Staff Partner
Williams McKenzie

P O Box 46
Rangiora 7440

tania@williamsmckenzie.co.nz
Applications close on 8 April 2015
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