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The engine driving your firm’s profitability and growth

Flexible and easy to use, Lexis Affinity streamlines everyday work processes into a single, secure 
working environment to satisfy the needs of the whole practice. From partner to junior, from 
practice manager to accounts, Affinity is the all-in-one system that the whole office can use.

With all your information safely kept in a central repository you can improve your client service 
and the understanding of your business; Lexis Affinity empowers you to grow your business and 
achieve your strategic goals.

Lexis Affinity is part of the LexisNexis SmartOffice suite, giving you back more time to do what 
matters most to you.
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As you can see,  
they don’t mix.

Socially responsible investment is not just the 
right thing to do, we think it’s good for business. 

MAS’ investment policy screens will exclude 
companies whose principal business activity 
is the manufacture and sale of armaments or 

tobacco, or the exploration, extraction, refining 
or processing of fossil fuels, or any utility which 

primarily burns fossil fuels. Visit mas.co.nz for 
more about our commitment to a sustainable and 

healthy future for New Zealand.

Call  (09) 300 3151 
Email  cle@collaw.ac.nz
Visit  www.collaw.ac.nz

Workshops Held at The College of Law, Level 8, College 
of Law Centre, 3 City Road, Auckland

*Prices include GST

B O O K  T O D A Y  F O R  T H E S E  P O P U L A R  C O U R S E S

U P C O M I N G  C O U R S E S
DATE COURSE PRICE*

19 Oct Managing Conflict $345

02 Nov Mindfulness Workshop $115

02 Nov Social Media for Business $345

Rumpelstiltskin Blues, the second poetry collection by 
(former judge) John Adams is hot off the press from Steele 
Roberts (2017). Topics range from legal to non-legal. 
Advance copies are available at $30 (or $25 each plus $5 for 
more than one copy). 

Order by giving your postal address to yellowskip@xtra.
co.nz and deposit purchase price to 010249 0046741 00.

   …remember.
a poem is a crime

     scene… 
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S U B S C R I P T I O N S  A N D  C I R C U L AT I O N

Lawyers who want to access LawTalk online only may email 
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The New Zealand Law Society was established in 1869. It 
regulates the practice of law in New Zealand and represents 
lawyers who choose to be members. The powers and 
functions of the Law Society are set out in the Lawyers 
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upholding the rule of law and facilitating the administration 
of justice in New Zealand.
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Mr Adamson, who is originally from Palmerston 
North and studied and worked in Wellington, was 
appointed Scotland’s third Children and Young People’s 
Commissioner in May for a six-year term.

He had worked with the first Commissioner having 
joined the organisation on its inception in 2005, 
before leaving to establish the Scottish Human Rights 
Commission.

Prior to an early morning meeting with a top-ranking 
Scottish minister, Mr Adamson talked to LawTalk; in a 
curious immigration reversal, the Kiwi-now-adopted-
Scot is talking to a Scot-adopted-Wellingtonian.

As I am well aware, Scotland has a major issue with 
poverty which, of course, greatly affects children. A 
recent Scottish government report found that more 
than one in four – equating to 260,000 of Scotland’s 
children – are officially recognised as living in poverty, a 
significantly higher figure than in many other European 
countries.

Mr Adamson says, in a first-world country like the 
United Kingdom, that’s a shocking figure which creates 
some obvious challenges.

“A big chunk of the work I do is around poverty. I have 
been doing a lot of work over the summer on holiday 
hunger, focusing on children who receive quite a lot of 
support during the school year, including things like 
free school meals. No child should be going hungry in 
the holidays.

“The summer school holidays here have been espe-
cially challenging for many families who rely on things 
like free school meals during term time, but also children 
being at school allows parents to work more. So, during 
summer there’s particular pressures and we’ve seen 
things like a rise on reliance of foodbanks, and we’ve 
seen children’s health deteriorate over the summer.

“We’ve tried to put a lot of emph asis on the rights 
framework so that children have the right to food, edu-
cation, and social security. Social security is an issue 
that has recently been devolved to Scotland, so a lot of 

The Kiwi protecting 
Scotland’s children
BY CRAIG STEPHEN

PEOPLE IN THE LAW
P r O F I L E

It was the lure of “whisky, kilts and castles” that enticed Bruce 
Adamson to Scotland, but it’s ensuring vulnerable children are safe and 
healthy that’s keeping the New Zealand lawyer in Edinburgh.

the legal discussions we’re having 
in Parliament at the moment are on 
the social security system.

“We need to ensure that we get 
a proper social security system 
which ensures that children get to 
access their rights to education, to 
healthcare, to leisure and to cultural 
activities.”

He says he’s looking to his former 
country and to Sue Bradford’s 
so-called anti-smacking bill, the 
Crimes (Substituted Section 59) 
Amendment Act 2007.

“In Scotland a law has been 
introduced to Parliament about 
changing the law around physical 

punishment. We are looking quite 
closely at the New Zealand experi-
ence – that’s something we’re very 
much learning from New Zealand.”

Mr Adamson has worked with 
the Children’s Commissioner Judge 
Andrew Becroft before, having 
sought his advice while working for 
the first Children’s Commissioner.

He says there are some obvious 
overlaps but differences too, for 
example, his role doesn’t have the 
same focus on monitoring care 
services, but his independence is 
better protected.

“My office was created by the 
Scottish Parliament and my funding 
and accountability is all linked to 
the legislature – which is what the 
United Nations recommends. I don’t 
have a legal or financial connection 
to the Government at all, so I can 
fearlessly hold them to account.”

Palmerston to Portobello
Bruce Adamson studied law at 
Victoria University of Wellington 
from 1995-1999, and was admitted 
in 2000. As a student he volunteered 
at the city’s Community Law Centre 
“which was a really powerful learn-
ing experience for me”. His first legal 
employment was with the IRD 
around child support.

He had that typical Kiwi trait – the 
urge to travel, and after visiting Asia, 
the Americas and Europe he had an 
empty wallet and was forced into 
deciding whether to return to New 
Zealand or work in Europe.

“Scotland came up really just by 
chance. I’d seen Braveheart, and 
I liked Billy Connolly, the accent, 
whisky, kilts, castles and bagpipes, 
and I only speak English so that did 

We need to 
ensure that 
we get a 
proper social 
security 
system which 
ensures that 
children 
get to 
access their 
rights to 
education, to 
healthcare, 
to leisure and 
to cultural 
activities
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narrow my options down a bit. I arrived in Scotland 
not knowing anybody and without any plan. And I was 
lucky that I arrived at quite an exciting time, in the 
late 1990s – devolution had just been won so they had 
gained their own parliament for the first time in 300 
years and started to reclaim some of the democratic 
systems. So that created quite a number of opportunities 
in the early 2000s.

“My work in Scotland led to some international work, 
for the United Nations, the Council of Europe, the EU, and 
the OSCE (Organisation for Security and Co-operation 
in Europe) and through those bodies I spent a lot of 
time in Eastern Europe, particularly the Balkans, Turkey 
and Ukraine.”

Mr Adamson was working with some of the new 
democracies in Eastern Europe to improve their systems, 
and helping build a human rights infrastructure.

“I was doing things like training civil servants, but 
also putting in place some of the structures like a human 
rights commission, and children’s commissioners and 
ombudsmen. And also helping establish prevention of 
torture regulations.

“In Ukraine the work was more about working on its 
relationship with Europe and trying to get their human 
rights laws in compliance with European Union stand-
ards. During that time the annexation of Crimea (by 
Russia) and the conflict in eastern Ukraine happened 
as well as the big political change though the protests 
in Kiev.

“It was a really interesting time to work in Ukraine, 
from originally going into a country that was quite 
oppressive and then there was a people-led revolution 
and a lot of hope and excitement and then suddenly 
being a country in conflict with hundreds of thousands, 
and eventually, a million and a half, displaced persons. 
It was a very challenging experience that left a deep 
impression on me in terms of the role of human rights 
and human rights organisations in places of conflict.”

Democratic deficit
He may have arrived in Edinburgh at a time of great 
change, but the past five years have seen monumental 
events in Scotland and the UK as a whole with the 
Scottish Independence Referendum of 2014, the Brexit 
vote in 2016 and two general elections either side of 

that pivotal poll which returned 
Conservat ive  governments , 
albeit June’s poll left them with a 
much-reduced majority.

Mr Adamson says while it’s those 
over the age of 18 who get to vote 
(though this was reduced to 16 for 
Scottish elections from 2015), it is 
people under the threshold who 
have to deal with the repercussions 
of those decisions in the long run.

“There is a real democratic deficit 
in that children don’t get to vote in 
these issues but they are the ones 
who will be most affected by the big 
decisions that adults make.

“So, I think more needs to be done 
to involve children and young people 
in the decisions that we make. That 
means looking at the voting age 
and also coming up with new and 
innovative ways of actually getting 
children’s views and involving them 
in the decision-making processes on 
these big constitutional changes.”

Responsibility
Arriving in Scotland he initially 
worked in the private sector, for a 
large commercial firm, before work-
ing at the Scottish Parliament as an 
adviser on constitutional matters.

He has also volunteered his ser-
vices for 13 years’ to the Children’s 
Panel, “our version of the Youth 
Court/Family Court” and was chair 
of the Scottish Child Law Centre.

He says being Commissioner is a 
responsible job that reaches out to 
the most vulnerable.

“It is hugely rewarding. One of 
the great things about my job is 
that I spend a lot of time speaking 
to children and young people and 
that always gives you so much 

energy and inspiration; even 
young people that we are failing in 
the criminal justice system or who 
are experiencing poverty, spend-
ing time with them and getting to 
know them and their issues, and 
going out to make that change, 
that is one of the most inspiring, 
energising things you can do.”

On the morning of our interview, 
Mr Adamson was preparing to meet 
Scotland’s Cabinet Secretary for 
Communities, Social Security and 
Equalities, Angela Constance, about 
the need for a national action plan 
on human rights for children, with 
a particular focus on addressing 
poverty. He was going to push for 
immediate action on banning the 
physical punishment of children, 
and planning to challenge her on 
the issue of Scotland’s minimum 
age of responsibility – “eight, the 
lowest in the world, so that needs 
to change.”

When the Parliament returned 
on 5 September the government 
announced that those things would 
be included in its annual Programme 
for Government for the next year.

Rugby versus ‘fitba’
Not surprisingly, living in a foot-
ball-mad country he finds he 
misses the fervour of New Zealand’s 
national sport

“I absolutely miss rugby and try 
as I might, I really struggled to con-
vert that to the passion they have for 
football here. But the rugby is still 
pretty good here, the Scotland team 
can hold its own, and has improved 
a lot over the past few years, and the 
atmosphere at Murrayfield is really 
hard to beat. The Murrayfield Roar 
is pretty inspiring and to go there to 
see the All Blacks play, you can hear 
Flower of Scotland being sung and 
the All Blacks do the haka, that’s a 
pretty good day out to be honest.”

And he has found time to visit 
those castles he is so impressed by, 
and stop in at a few distilleries as 
well.

“A lot of them are still family run 
and you can always do a tour and 
tasting and there’s a vast variety 
of whiskies. I strongly recommend 
that people from back home come 
to visit.” ▪

Recognised industry experts  
Serving legal documents for over 27 years  

Fast, professional, nationwide process serving for solicitors & government agencies
P: (09) 302-2476   E: team@docuserve.co.nz  W:www.docuserve.co.nz

8

O C T O B E R  2 0 1 7  ·  L AW tA L K  9 1 1P r O F I L E  ·  P E O P L E  I N  T H E  L AW



Judge Perkins retires 
from Employment Court

Employment Court Judge Mark Perkins has 
retired from the bench after 18 years as a 
member of the judiciary. He graduated from 
Auckland University and was admitted as a 
barrister and solicitor in 1970, becoming a lit-
igation partner with Macalister, Mazengarb, 
Parkin & Rose in Wellington in 1975. He 
completed an LLM at Victoria University 
of Wellington in 1984 and later moved to 
partnership in Auckland firms Cairns Slane 
and Hesketh Henry. Appointed a District 
Court Judge in 1999, Judge Perkins served 
as a temporary Employment Court Judge 
in 2006-07 and 2009-11, and was appointed 
as a permanent judge of the Court in 2013. 
Judge Perkins has been appointed as Acting 
Judge of the Employment Court for a one-
year term from 28 December 2017.

Judge McIlraith 
appointed Acting 
Employment Court Judge

Judge richard McIlraith has been appointed 
an Acting Judge of the Employment Court for 
a two-year term from 21 August 2017. Judge 
McIlraith was sworn in as a District Court 
Judge on 24 February 2016 and continues as 
a District Court Judge based at Manukau. 
He was admitted to the Bar in 1988 and 
practised at Russell McVeagh from 1993, 
being appointed to the partnership in 1995.

Judge Doherty new 
IPCA chairperson

District Court Judge Colin Doherty has been 
appointed chairperson of the Independent 
Police Conduct Authority (IPCA). He suc-
ceeds Sir David Carruthers, who is standing 
down after five years in the role. Judge 
Doherty is the National Executive Judge 
of the District Court and was appointed 
to the bench in 1997 after 20 years in legal 
practice. He is also an Alternate Judge of 
the Environment Court and Justice of the 
High Court of the Cook Islands.

AMINZ Council appointments

The Arbitrators’ and Mediators’ Institute 
of New Zealand (AMINZ) has confirmed 

the election results for two positions on 
its ruling Council.

Nicole Smith, an arbitration practitioner 
based in Tauranga, with a strong interest 
in international dispute resolution, was 
elected for the first time to the seven-mem-
ber board that oversees the country’s peak 
dispute resolution body.

Sophie East has been re-elected for 
another term. She is a Harvard-educated 
litigation partner with Bell Gully.

They join existing Council members 
Mark Colthart, Royden Hindle, Nicola 
Hartfield and Mark Kelly, along with the 
Council’s serving president, John Walton.

Promotion at bSA Law

Greg Smith has been 
promoted to the part-
nership at Auckland firm 
BSA Law. Greg joined the 
firm in May 2011, follow-
ing his return from the 
UK. He works across a 
wide range of property 
matters specialising in commercial leas-
ing, development and general commercial 
contract negotiations.

buddle Findlay 
appointments

Buddle Findlay has appointed four staff to 
senior associate and senior solicitor roles.

Sarah McEwan has 
joined the Auckland office 
as a senior associate in the 
corporate and commercial 
team. Sarah specialises in 
corporate and securities 
law with a particular 
interest in capital mar-
kets and mergers and acquisitions. Before 
joining Buddle Findlay, Sarah worked as a 
transaction director at one of New Zealand’s 
largest banks. Sarah also spent several years 
working at another major 
New Zealand law firm and 
in both private practice and 
in-house roles in London.

Jessica Heyes has 
rejoined the Wellington 
office as a senior asso-
ciate in the public law 

team. She specialises in competition, 
consumer and public and administrative 
law. Before she re-joined Buddle Findlay, 
Jessica worked in the commercial and 
regulatory division of an international 
law firm’s Melbourne office.

Nathan Hansen-
thorpe has re-joined 
the Auckland office as 
a senior solicitor in the 
banking and finance 
t ea m .  Na t h a n  h a s 
experience in advising 
lenders and borrowers 
on domestic and cross-border financings, 
with an emphasis on acquisition finance, 
syndicated lending and project finance, and 
worked at an international law firm based 
in London before rejoining Buddle Findlay.

rachael balasingam 
has joined the Wellington 
office as a senior solicitor 
in the resource man-
agement and Māori law 
team. Rachael advises on 
Resource Management 
Act infrastructure and 
planning processes, and local government 
matters. She previously worked in-house 
for the Office of the Auditor-General and 
for a large New Zealand firm.

Susanne ruthven 
joins Ministry for 
Pacific Peoples

Susanne ruthven has 
joined the Ministry for 
Pacific Peoples as Chief 
Legal Counsel. Before 
joining the ministry 
she was a barrister at 
Harbour Chambers in 
the areas of public law, 
constitutional law, international law 
and human rights. She joined Harbour 
Chambers in 2015. Ms Ruthven was admit-
ted as a barrister and solicitor in May 2005 
and has also worked at the Ministry of 
Fisheries and as a barrister at Blackstone 
Chambers.

Juno Legal expands team

Juno Legal welcomes the addition of Sarah 

PEOPLE IN THE LAW
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Mr Majurey is a senior partner in environ-
mental and public law firm Atkins Holm 
Majurey. He regularly provides advice on 
Treaty of Waitangi and Māori land issues 
and has led Treaty negotiations with the 
Crown and served on three ministerial 
technical advisory groups.

russell McVeagh 
highly commended 
at Diversity Awards

Russell McVeagh was high commended 
in the Tomorrow’s Workforce Award at 
the 20th Diversity Awards, which were 
presented in Auckland on 24 August. The 
winner of the Tomorrow’s Workforce 
Award, tourism operator Real Journeys, 
was also the Supreme Award winner.

Sarah Wroe joins 
Eldon Chambers

Sarah Wroe has started 
as a barrister  sole 
at Auckland’s Eldon 
Chambers. With over 
16 years experience as a 
litigator, including eight 
years working as a bar-
rister in England, Sarah 
joins Paul David QC and Peter Andrew. She 
practises in civil litigation with a particular 
focus on building defects, property and 
insurance related disputes.

Promotions at 
burton Partners

Nick Lovegrove has 
been appointed partner. 
Nick was admitted in 
June 2005 after graduat-
ing from the University of 
Otago. He joined Burton 
Partners in 2013 and prac-
tises in the commercial 
and corporate arena with particular focus 
on commercial acquisitions and structuring.

Alex Foo has been 
appointed senior asso-
ciate. Admitted in 2001 
after graduating from 
Auckland University, 
Alex joined Burton in 
February 2016. He has 
experience in property 
development and subdivision, acquisition 
and disposal, leasing and all aspects of 
commercial property.

Sharon Chandra 
promoted to senior 
associate

Auckland firm Turner 
Hopkins has promoted 
Sharon Chandra  to 
senior associate. Sharon 
graduated LLB from 
Otago University in 
2010 and was admitted 
in 2011. She practises in 
family law, trusts and estate litigation and 
regularly appears in the Family Court on 
a variety of family law matters.

Damian Smith 
now associate at 
Maude & Miller

Maude & Miller has pro-
moted Damian Smith to 
associate. Damian was 
admitted as a barrister 
and solicitor in September 
1995. He joined the firm 
in 2015 and specialises in 
trust and estate planning 
and administration and taxation advice, 
structuring disputes and audits.

Australasian award 
for Claudia King

New Plymouth-based 
Claudia King of Automio 
was the sole New Zealand 
award winner at the 
LexisNexis and Janders 
Dean 2017 Australasian 
Legal Innovation Index, 
presented in Sydney 
on 30 August. Ms King won the indi-
vidual category for the development of 
Automio, which is an interview bot and 
document-builder in the cloud, as well as 
a customisable reseller of automated legal 
documents directly to clients.

Paul Majurey reappointed 
to te Papa board

Auckland lawyer Paul Majurey has been 
reappointed to the board of Te Papa for a 
further one-year term from 1 September. 

Graydon and Jenny Spillane to the firm.
Sarah Graydon was admitted in 1998 

and has obtained a broad range of legal 
experience over time in the profession. She 
has worked in the corporate, commercial, 
health, and telecommunications sectors. 
Most recently she headed up the New 
Zealand Post legal team.

Jenny Spillane is re-joining the profes-
sion and has a wide range of commercial 
experience, primarily in the telecommu-
nications industry. She previously held 
senior roles at TelstraClear, DB Group and 
Russell McVeagh.

rainey Collins Lawyers 
appointments

Kirsten Ferguson has 
returned to the firm 
as a senior associate 
with  the  Bus iness 
and Personal Legal 
Services team. Kirsten 
has LLB(Hons) and 
BA(Hons) degrees from 
Victoria University of Wellington and 
was admitted in September 2004. She 
assists clients with sales and purchases 
of businesses, shareholders’ agreements, 
intellectual property, company constitu-
tions, commercial advice and corporate 
governance.

Daniel Hunt has been 
promoted to senior solic-
itor in the Māori Issues 
team. Admitted in March 
2015, Daniel has BA and 
LLB(Hons) degrees from 
Victoria University of 
Wellington. He is involved in Waitangi 
Tribunal litigation and also works in the 
Māori land law and general litigation areas.

Jaenine badenhorst 
has been promoted 
to senior solicitor in 
the Litigation team. 
Jaenine specialises in 
litigation and dispute 
resolution in a range 
of  areas  inc luding 
employment and family law. She has a 
BA from Auckland University and LLB 
from Victoria University of Wellington 
and was admitted in March 2008.

PEOPLE IN THE LAW
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Sally McKechnie 
becomes partner at 
Simpson Grierson

Sally McKechnie has been promoted to 
partner in the Wellington office. Her role 
focuses on assisting the firm’s public sector 
facing clients with strategic, regulatory and 
policy-related issues. Sally joined Simpson 
Grierson in May to lead the firm’s Wellington-
based government and public law practice. 
Her role focuses on assisting the firm’s 
public sector facing clients with strategic, 
regulatory and policy-related issues.

Steve rendall appointed 
to russell McVeagh 
partnership

Steve rendall has been 
promoted to partner 
at Russell McVeagh. 
Admitted in 2002, Steve 
was in-house counsel 
at Spark before joining 
Russell McVeagh. He has 
also practised overseas 
with Simmons & Simmons, and has broker-
age experience with Colliers International. 
Steve has over 10 years experience in the 
property industry and provides advice on 
all aspects of property and construction law.

Six promotions at 
Chapman tripp

James Glover is a senior solicitor in 
Chapman Tripp’s private client team. He 
has a broad knowledge and experience of 
trust law in a private client and commercial 
setting and will be advising on all aspects 
of trust formation, administration, struc-
turing and succession planning.

Nicola de Wit specialises in resource 
management and environment law. She 
advises national infrastructure providers, 
property developers, Māori trusts, environ-
mental organisations and other businesses 
and individuals in relation to planning, 
resource consent and designation pro-
cesses under the Resource Management 
Act. She also assists clients with Local 
Government Act and Public Works Act 
issues.

Grace bennett specialises in litigation, 
dispute resolution and resource man-
agement. She acts for the Earthquake 
Commission (EQC) on multiple litigation 
claims arising out of the Canterbury 
earthquakes and advises EQC in relation 

to various issues arising from the earth-
quakes and other natural disasters. She 
also advises a national network utility 
operator on a wide range of resource 
management issues. Grace is also a com-
mittee member of the Wellington Women 
Lawyers’ Association.

trish Leong is a senior solicitor in 
Chapman Tripp’s tax team. She regularly 
provides advice to a wide range of clients 
on a range of complex tax matters involv-
ing cross-border transactions, acquisition 
and disposal of property, trusts and chari-
ties. Trish has particular experience in the 
statutory tax disputes process and in tax 
litigation.

Allan brent is a senior solicitor spe-
cialising in infrastructure and resource 
management law, also with experience in 
commercial property law. He has advised 
both government and private clients on the 
full range of matters under the Resource 
Management Act.

Michelle Nicol specialises in environ-
ment, planning and resource management 
law. She advises clients on the develop-
ment and consenting of major infrastruc-
ture projects, district and regional planning 
issues, submissions on resource consent 
applications and plan changes, law reform 
and environmental compliance issues.

Queenstown firm todd 
& Walker Law welcomes 
three new lawyers

Louise Denton joins the 
firm as a senior solicitor 
in the firm’s criminal 
and regulatory litigation 
team. Admitted in 2007, 
Louise specialises in 
criminal law and qua-
si-criminal matters and 
has worked both for the Crown, Public 
Defence Service and has appeared at High 
Court Appeals and Parole Board hearings.

Jessica Weinberg 
has joined the firm as 
a senior solicitor in the 
property and commercial 
law team. Jessica spe-
cialises in commercial 
property transactions, 
share and asset sales, 
shareholders agreements and banking and 
finance. Jessica, who was born and raised 
in Queenstown, was admitted in 2012 and 
has spent over five years practising in the 
Queenstown Lakes District.

Paige Noorland has 
joined the team as a 
solicitor after recently 
completing her law 
studies at Canterbury 
University and being 
admitted to the bar in 
August 2017. She will 
work closely alongside partner Michael 
Walker to develop her experience in 
criminal law and litigation and has been 
assisting in the preparation of a number 
of cases.

Glaister Ennor welcomes 
new staff after merger

Mike robertson has joined the firm as 
partner following Glaister Ennor’s August 
merger with Macky Robertson.

The firm also welcomes associate 
Irini buchanan-Sigalas, solicitor Jonny 
Stutchberry, and legal executive rebecca 
rutherford.

Stewart Germann Law 
Office hires new solicitor

Khushbu Sundarji has been appointed 
a solicitor. Khushbu has worked for law 
firms in Melbourne and Auckland. She has 
considerable experience in property and 
commercial law, and the sale and purchase 
of businesses. ▪
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NZLS AT A GLANCE

Recently I have been asked by 
lawyers what they can do about 
retaining and attracting women 
lawyers. At the same time some 
employers have told me that they 
are finding it hard to get a balance 
of men and women candidates at 
entry level because the best quali-
fied candidates for those jobs have 
been women graduates. These two 
issues are not inconsistent – it is 
about creating opportunities for all 
of our lawyers at all levels.

The last couple of years have seen 
some notable milestones for women 
lawyers. In July, the first female 
President of the Supreme Court of 

England and Wales – Lady Hale – was appointed.
Closer to home, on 13 June this year, our Supreme 

Court sat with a majority of women on the bench for 
the first time.

It is the 120th anniversary of Ethel Benjamin’s 1897 
admission to the bar. She became the first woman 
admitted in New Zealand and the first woman lawyer 
to appear in a court in the Commonwealth. Nearly 100 
years later, in 1993, 50% of law graduates were women.

In recent years women have 
made up close to 70% of law degree 
graduates. However, they do not yet 
hold the magic 50% of practising 
certificates – the proportion has 
been hovering around 47% since 
last year.

The Australians have just pipped 
us at the post announcing they 
passed 50% recently.

The judiciary is gradually becom-
ing more representative with 
women comprising 31% of judges 
across all courts. However, while 
women make up 47% of lawyers who work in law firms 
with more than one practitioner, they make up less than 
27% of partners or directors in those firms. And although 
61% of in-house lawyers are women, that proportion 
is not reflected in leadership roles in corporate and 
government legal teams. A paltry 19 women barristers 
are Queens Counsel out of 115.

The reasons for the slow progression of women in 

the ranks of the profession are complicated. I am often 
told that it will be fixed over time – just wait and see. 
However, it has been over 20 years and we are not seeing 
the progression that we were predicting back then.

We have done well in some areas such as the Supreme 
Court. We have had some wonderful female leaders at the 
top of our profession and in the judiciary. But the present 
gap in the senior ranks of the profession in all areas 
will have flow on effects, particularly on the number 
of women eligible for appointment to the judiciary and 
leadership roles in the profession.

The business case for having more women on boards 
and executive positions is well known. The importance 
of having diversity in the law and in the judiciary is even 
more compelling. Lawyers have the privileged position 
of being an integral part of a democracy. We have a role 
in supporting the rule of law and the administration of 
justice. Without lawyers our system of justice would not 
work. The profession is a central player in the develop-
ment of our laws and society – to maintain that position 
and our credibility we must ensure the profession is as 
diverse as the society it serves.

In the September edition of LawTalk we featured an 
article by solicitor Anna Whaley. It delves into the busi-
ness case for gender equality in workplaces. It goes into 
detail about the many New Zealand businesses seeking 
to address this issue that have become signatories to the 

Women’s Empowerment Principles. 
There are 53 businesses that have 
signed up and that includes eight 
law firms. We hope to build on 
that work and provide something 
specifically for lawyers.

Former lawyer and now consult-
ant, Emily Morrow has written an 
extensive article in this month’s 
LawTalk about gender diversity and 
succession planning.

She points to the fact that despite 
the high proportion of new law 
graduates being women, many are 

leaving the sector early because of a lack of progression. 
Emily explores issues such as aging baby boomers and 
equity partners in law firms who are wanting to retire. 
However, the succession landscape isn’t the same as 
those days I referred to as ‘when law firms were made 
up of men’.

Many of my female colleagues prefer to work in 
firms. They consider that firms can offer the support 

Kia ora koutou katoa

the business case for 
having more women 
on boards and 
executive positions 
is well known. 
the importance of 
having diversity in 
the law and in the 
judiciary is even 
more compelling.

1 2

O C T O B E R  2 0 1 7  ·  L AW tA L K  9 1 1N Z L S  At A G L A N C E



and working conditions that assist in enabling women 
to juggle family and work commitments. However, many 
tell me they feel they are not getting access to good work 
and it is even worse for the barristers.

When I ask their male colleagues why the women 
are not getting the opportunities, many say they are 
supportive and try to promote women but that at the 
end of the day it is the client who choses who does their 
work and they are not choosing the women. They say 
that is why the woman commercial lawyer or litigator is 
not getting the good cases. I know it is complicated but 
as I have previously said there is much more we could 
be doing about it and making the path more navigable.

The NZLS Women’s Advisory Panel has been looking 
at these issues. It is chaired by my predecessor, former 
President Chris Moore. The Panel is made up of a cross 
section of lawyers at different stages of their careers from 
different walks of life and careers and not just women 
lawyers but influential male law-
yers, all leading the way together. It 
is clear that it has to be a joint effort 
to make some effective changes. We 
are aware that it is important that 
with any strategy that will bear 
fruit to commit to implementation 
of ideas that are likely to be effective 
and an efficient use of resources. The 
Panel is focused on leveraging off 
the resources and networks that the 
law Society already has in place as 
well as learning from the research 
available and what has worked in 
other places.

As a result of the Panel’s work, in February this year 
the NZLS CLE Ltd held a free “Unconscious Bias” webinar 
which attracted an audience of over 1100 and is still 
available for viewing at www.lawyerseducation.co.nz/
Courses/Free+Recordings.html

We are also actively ensuring there is more gender 
diversity through the Law Society, for instance on our 
committees. We have also been engaging with lawyers’ 
groups throughout the country to present the latest 
information and research in the area as well as gathering 
information on how lawyers are dealing with addressing 
the issues.

As well as this, we are taking every opportunity to 
put out information through LawTalk and other com-
munications about the present state of play and ideas 
for doing things differently.

Some say we need to regulate to ensure that women 
progress in the profession – others say wait and see. 
What we are all agreed on is that we need to look at 

ways of ensuring we keep not only our women lawyers 
in the profession but all our young lawyers who want 
to do things differently to the way we have done them 
in the past. Perhaps we need to look at some of our 
sacred cows. This includes examining the myth that 
lawyers need to be on call at all hours and particularly 
office hours for clients – whether in private practice or 
in house. This includes promoting more flexible working 
practices and better use of technology. Of course, we 
need to ensure that the heart of what makes us a profes-
sion and appropriate regulation is not compromised but 
there are more possibilities now than even five years ago 
with better and faster communications and the growth 
of technology.

There are now many who are looking to do it differ-
ently. For instance, in another article we feature this 
month the all women law firm in Hastings called Bay 
Legal. The firm began in 2005 and the managing partners 

have nearly 50 years’ experience in 
law between them. Bay Legal is one 
of a handful of all women law firms 
in New Zealand. The pioneers in this 
area are Rowena Lewis and Sandy 
Callanan who established the still 
thriving, first all women lawyer firm 
in New Zealand over 30 years ago. 
They did it differently and it worked 
well. More on that in a later edition.

One of the significant pieces of 
work that the Women’s Advisory 
Panel has been engaged in is 
developing a draft “Gender Diversity 
and Inclusion Charter” for the pro-

fession. We have been consulting with the profession 
about the draft Charter before it is finalised and thank 
you for your feedback. A Charter will enable the legal 
profession through firms and in-house teams to make 
some voluntary commitments to foster positive change.

Diversity is not just about women in the law – it is 
about creating opportunities for all lawyers to make 
careers in the law without sacrificing everything else 
in their lives nor being subject to bias conscious and 
unconscious. We need to tackle the wider issues but for 
the moment we are focusing on the glaring problem of 
the retention and promotion of women, and making it 
easier for those women who do want to progress in the 
law to do so. We need to fix this for the sake of the law 
and for the sustainability of the profession.

I hope you will spend some time looking at the Charter 
and consider the possibilities that it offers.

Good wishes, Ngā manaakitanga
Kathryn Beck

One of the 
significant pieces 
of work that 
the Women’s 
Advisory Panel 
has been engaged 
in is developing 
a draft “Gender 
Diversity and 
Inclusion Charter” 
for the profession.

1 3

L AW tA L K  9 1 1  ·  O C T O B E R  2 0 1 7 N Z L S  At A G L A N C E



New Zealand 
Law Society 
Council meeting

The Law Society’s Council will hold its second 
council meeting of the year on 20 October. The Council 
comprises the President, the four Vice-Presidents, one 
representative from each branch of the Law Society 
(usually the branch president), the chair or president 
of each of the NZLS sections, (ie the family, property 
and in-house lawyers’ sections), the President of the 
New Zealand Bar Association, and a representative of 
the large law firm corporation. The Institute of Legal 
Executives are also represented as observers. At this 
meeting the representatives report on activities and 
developments in their areas. In addition, the Council 
is provided with updates on the NZLS regulatory and 
representative areas and priority work programmes 
(including the women and diversity in law initiative). 
The Council will also consider for adoption the NZLS 
annual accounts. ▪

NZLS AT A GLANCE

Extension of 
expungement 
law urged

NZLS lodged a submission on the Criminal Records 
(Expungement of Convictions for Historical Homosexual 
Offences) Bill, recommending an amendment to extend 
the bill to cover all historical offences. At present the 
starting point for expungement of historical offences 
is 4 August 1908, the date on which the Crimes Act 
1908 came into operation. Any convictions for historical 
homosexual offences before then would not be eligi-
ble for expungement. The NZLS submission says the 
Australian state of Victoria’s approach in its Sentencing 
Act 1991 is recommended, with a broader definition of 
“historical homosexual offence” to include offences that 
were “in force at any time”.

NZLS says the Victorian legislature’s approach to 
the definition of historical homosexual offence better 
upholds the principle that laws should apply equally 
to all, except where objective differences justify differ-
entiation.” ▪

Kirsty Swadling 
new chair of Family 
Law Section

Auckland barrister and mediator Kirsty 
Swadling has been appointed chair of the NZLS 
Family Law Section. She takes over the role from 
Nelson barrister Michelle Duggan. Ms Swadling is 
based in Ponsonby Chambers in Auckland and spe-
cialises in family law. She has also practised in civil 
litigation, criminal and general practice areas during 
a career of over 30 years.

Ms Swadling says as chair of the section, she wants 
to continue its leadership in engaging over issues of 
reform and liaising with the judiciary and government 
departments to ensure issues relating to the practice of 
family law are adequately addressed. A top priority is 
to provide good support to the section members. She 
would also like to consider ways of promoting to the 
general public an awareness of what family lawyers do 
in their daily work. ▪

◂  Kirsty 
Swadling, 
Chair of 
the NZLS 
Family Law 
Section
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Lawtalk 909, August 2017

Thank you to Claudia King for being 
“real” and sharing her experiences as a 
lawyer. Anything to dispel the myth that 
being a lawyer involves simply rolling in 
cash, playing golf, and dealing with clients 
who are reasonable men and women, just 
off the Clapham Omnibus, is helpful. Legal 
education does not do enough to prepare 
lawyers for the realities of legal practice. 
Neither does the polite aspect of the pro-
fession give it proper acknowledgment or 
weight. Claudia’s client’s statement “It’s 
not my fault your Dad died (i.e. get my 
work done)” – totally disgusting – sadly 
doesn’t surprise me at all, based on my own 
experiences. I am tired of being abused 
and taken for a ride by “clients”. In many 
ways, the morality of the general public is 
in a very poor state, adding to the stress of 
the job. “Clients” have recourse to a com-
plaints system at the drop of a hat, with 
teeth weighted in favour of the consumer, 
clients will happily use to diddle a prac-
titioner, too. Of course, there is no similar 

LETTERS TO THE EDITOR

Letters to the Editor
jurisdiction to protect legal practitioners.

On the letter “Read your own uncon-
scious bias”, I am thoroughly sick, too, of 
gender wars being carried on through the 
Law Society and Law Talk. Is an article on 
All Blacks who died during the war (a topic 
I am not in love with, but I respect it for the 
effort made) offensive because that must 
disrespect others who don’t share the iden-
tifying characteristics of the said All Blacks? 
To the extent, the editor has to genuflect 
(which was very kind of him)? Shouldn’t 
apologies be extended to the homosexual 
and conscientious objector communities, 
too? Is it that we now have a double stand-
ard in the profession? Female practitioners 
can be as stroppy and accusatory as they 
like, and the profession cheers them on 
because “female assertiveness should be 
encouraged” or “they’re just behaving more 
like a man would” (a stereotype). But, a 
different standard is applied to male prac-
titioners, in reality? I see this developing.

On “Property Law Section – What does 
it do?” That exchange was useful. I let my 
membership of the PLS drop, as it did not 
seem to offer anything of actual use, com-
pared with the Family Law Section (which 
I have found to be very supportive over the 
years). There is not enough genuine help 
in the profession. I tried to use the PLS’s 
“consulting practice” at one time, but my 
every-day problem was not suitable for 
it. (The Family Law Section would have 
helped, in such a practical matter). It, there-
fore, seemed pointless to belong. I fully 
endorse Mr Aislabie’s views on banks and 
their cost pushing. It is the kind of thing 
just waived off as trivial by those in advo-
cacy positions or with a certain experience 
in the profession, but which, cumulatively, 
has an impact on real practitioners. There 
are several other cost-pushing incursions, 
initiated by larger entities, undermining 
what margins exist at a certain level in 
the profession. Each has had a certain 
impact. Cumulatively, they have added 
up to a significant additional burden, over 
the last 5–10 years. Not everyone operates 
in a market in which such things can just 
be waived off as without real effect or 

consequence. Of course, I’m just a male 
rolling in cash, who spends most of my 
days playing golf, dealing with reasonable 
clients and people in my wood-panelled 
offices, so what’s my problem? I can just 
suck it up. Another recent middle-aged 
male suicide in my extended community 
(he was not a lawyer) has reminded me, 
not to listen to those who say it is heretical 
to talk about such problems.

Peter McCutcheon
Auckland

Fazleen Ismail, General 
Manager Law Reform and 
Sections, responds:
The Lawyers and Conveyancers Act has as 
one of its purposes, the protection of the 
consumers of legal services. There is no 
barrier for entry to the Lawyers Complaints 
Service. Forty percent of all complaints are 
resolved within 28 days through the Early 
Resolution Service. Law firms are encour-
aged to make the best use of their own 
internal complaints processes to resolve 
minor consumer complaints.

The retention and advancement of 
women lawyers, as well as diversity more 
broadly, are key areas of focus for the Law 
Society. We consider these to be critical to 
the success and sustainability of the legal 
profession.

We are pleased you found the informa-
tion about the Property Law Section useful. 
We are sorry that your previous experience 
as a member of the Property Law Section 
did not meet your expectations. We are 
always open to feedback on how sections 
can improve services to members and 
invite you to contact us directly to discuss 
this. As well as the Property Law Section’s 
e-dealing consultancy service (which 
assists practitioners with conveyancing 
matters and the use of Landonline), the 
Law Society has a number of experienced 
practitioners who take calls on a “friend” 
basis.

Lawyers can access a broad selection of 
experienced practitioners through the Law 
Society’s National Friends Panel which is 
part of our Practising Well initiative. ▪
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UPDATE
A C C

As discussed in LawTalk 909 (August 2017), ACC and 
Appeals to the Supreme Court, the New Zealand Law 
Society has written to the Ministers for Justice and 
ACC, seeking reform of the law to allow an appeal 
pathway to the Supreme Court for ACC cases. 

The ministers have responded that there is currently 
no plan to progress such reform. The correspondence 
can be found on the Law Society’s website, in News 
& Communications ▸ Law Reform Submissions ▸ 
Submissions on discussion papers, under the heading 
Access to Justice, and relevant excerpts are repro-
duced below. The Law Society said in its letter of 
20 July 2017 that:

“The ACC Act is very significant legislation because 
it removed the common law right to sue to recover 
damages for personal injury and replaced it with a 
unique statutory compensation scheme covering 
work and non-work injuries. It is therefore appropri-
ate that decisions made by ACC under the scheme 
should be amenable to the scrutiny of the Supreme 
Court. Most disputes involving ACC turn on the 
interpretation of statutory provisions and New 
Zealand’s highest court should therefore be the 
final arbiter as to the meaning of the statute. It is 

ACC and 
appeals to the 
Supreme Court

extraordinary that the Court of Appeal is effectively 
the court of last resort in this very significant area. …

It is also important to note that there are safe-
guards in the existing legislation to ensure that only 
appropriate appeals, on matters of genuine public 
significance, would be heard by the Supreme Court. 
There is therefore little likelihood of a significant 
number of ACC appeals to the Supreme Court. On 
the other hand, to preclude such appeals means 
that our highest court is unable to contribute to 
the development of ACC jurisprudence …

It appears that this issue has been put on hold 
pending a broader review of general appeal provi-
sions for tribunals, with no timeline for the issue 
to be progressed. The Law Society considers that 
delay in resolving this issue is unsatisfactory, and 
that there is a compelling case … for legislation to 
allow final ACC appeals to the Supreme Court to 
be introduced.”

The Ministers have responded that there is no plan to 
progress such reform at this time. The Justice Minister 
Amy Adams stated in her response of 16 August 2017:

“I acknowledge that the issue of reviewing appeal 
pathways to the Supreme Court has been put on 
hold, and currently there is no timeframe for pro-
gression. As you are aware, I have broad responsi-
bilities as Minister of Justice. The portfolio is a large 
one with competing priorities, and many worthy 
issues have to wait their turn …

It is unlikely that work will progress on appeal 
pathways in the near future. However, I have asked 
my officials to consider your letter when they next 
provide advice on possible work programme items.”

As noted above, the Law Society considers there to 
be a compelling case for legislation to be introduced 
to allow final ACC appeals to the Supreme Court, 
and will continue to look for opportunities to raise 
this issue with future administrations. ▪
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In a recent Auckland SPCA prosecution, (SPCA 
Auckland v Pamela Mary De Vere [2017 NZDC 2729]), the 
court issued a three-year prohibition against an animal 
welfare offender from owning or exercising authority 
over animals.

This article reviews the District Court decision in De 
Vere and highlights the particular challenges animal 
welfare organisations face when investigating and 
prosecuting recidivist offenders.

The defendant, Pamela De Vere, faced four charges 
under sections 10 and 12A of the Animal Welfare Act 
1999. Two of those charges related to dogs, Hayley and 
Selena, and two of them related to her two cats. The 
maximum penalty for each of these charges is up to 12 
months’ imprisonment or a fine up to $50,000.

Ms De Vere was found guilty of all four charges fol-
lowing a judge-alone trial. On the charges relating to the 
cats, she was convicted and discharged. On the charges 
relating to the dogs, she was convicted and disqualified 
from owning or exercising authority over any animal 
for three years.

The court found that the prosecution proved each of 
the four charges to the necessary standard, although the 
court noted that the animals did not suffer in the sense 
of physical abuse, but rather, in the conditions they 
were cared for: they were kept in circumstances which 
were very poor, including newspaper at the bottom of 
the cages that were heavily soaked in urine.

This is not the first time the defendant has had dealings 
with the SPCA: in 2012 two dogs had been seized from 
Ms De Vere under similar circumstances. One of those 
dogs was the same dog on this occasion, Selena. The 
SPCA did not prosecute Ms De Vere on that occasion.

Special thanks go to Marc Corlett QC, and to Julia 
Adams who prosecuted this case on a pro bono basis 
for the Auckland SPCA.

Facts
Following a call from a concerned member of the 
public, an SPCA inspector went to the defendant’s 
house and experienced difficulty communicating 
with her. Several days later a SPCA inspector returned 
with police officers and a search warrant. A locksmith 
also attended and provided access to the house. They 
found Ms De Vere inside with two dogs, a Siberian 

Husky and a Samoyed, and two cats in cages.
Immediately, the inspector noticed the garage smelt 

of urine. The inspector also noted there was no food or 
water available immediately to the dogs, although there 
was bagged, unopened food nearby. An inspection of 
the dogs revealed rib cages which were visible despite 
their characteristic thick coats. Although the defendant’s 
house had a fully-fenced backyard, the inspector found 
no evidence that the dogs had been let out, and there was 
no sign that the dogs had been toileted in the backyard.

The dogs were later examined by a SPCA veterinarian 
and found to be “very thin” and the dogs’ ribs, lumbar 
vertebrae and pelvic bones were easily visible.

The inspector found that the defend-
ant’s living circumstances were some-
what unusual; there was very little 
furniture, and boxes filled one of the 
rooms. The caged cats were found to be 
in good health, although the court noted 
(at [10]) that “it could not be ignored that 
they were in a very foul state in terms 
of bedding”.

The court heard evidence about how 
underweight Selena was when she was 
first seized in 2012, of the process that 
the SPCA went through in bringing the 
dog back to full health and condition, 
and the agreement entered into by 
Ms De Vere not only to feed those two 
dogs appropriately to maintain their 
body weight, but also to attend regular 
check-ups at a veterinary clinic to have 
the dogs monitored and weighed.

In cross-examination, the defendant admitted that she 
did not like or agree with the terms of that agreement 
and did not have the intention of fully complying with 
them, although the court accepted the submission from 
her counsel that this was primarily in relation to the 
reporting and monitoring conditions.

Sentencing
In sentencing Ms De Vere, the court observed that the 
purpose of the sentencing hearing was not only to 
consider the appropriate penalty, but to also consider 
her submission that a discharge without conviction was 
warranted here. The court stated (at [18]):

SPCA calls for tougher penalties 
for recidivist offenders

UPDATE
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BY ANITA KILLEEN

the inspector 
also noted there 
was no food or 
water available 
immediately to 
the dogs, although 
there was bagged, 
unopened food 
nearby. An 
inspection of the 
dogs revealed 
rib cages which 
were visible 
despite their 
characteristic 
thick coats.

1 8

O C T O B E R  2 0 1 7  ·  L AW tA L K  9 1 1A N I M A L L AW  ·  U P D AT E



“She is by definition a woman of previous good 
character in the sense that she has no previous 
convictions. However, given the clearly documented 
history with the SPCA of similar offending, albeit 
it did not result in a prosecution, it is hard to treat 
her as entirely of good character.”

On behalf of the Auckland SPCA, Marc Corlett QC empha-
sised, firstly, the extent of the harm primarily to the 
two dogs; secondly, that the animals, particularly the 
dogs, were solely dependent upon the defendant; and 
thirdly, that there is a previous history of neglect and 
therefore the defendant’s culpability or knowledge and 
responsibility is high. The SPCA opposed a discharge 
without conviction.

The provisions under sections 106 and 107 of the 
Sentencing Act 2002 require the court to apply a three 
stage test: to identify the gravity of the offending that 
must reflect both aggravating and mitigating features; 
then identify the direct and indirect consequences of 
a conviction; and finally, in finding a balance between 
those, to determine whether the consequences are out 
of all proportion to the gravity of the offending.

In this case, the court held that the gravity of the 
offending could be assessed by the condition of the 
two dogs, which was significant in its view. The court 
determined [at para 21] that this case was an example 
of moderately serious animal welfare offending.

With respect to aggravating features, the court took 
into account Pamela De Vere’s previous engagement with 
the SPCA in 2012 and her failure to respond positively to 
that experience, to moderate or change her behaviour. 
With respect to mitigating aspects, the court stated [at 
para 23-25]:

“The defendant was not in any sense being inten-
tionally cruel and she clearly loves her animals, but 
she lacks such awareness of the consequences of 
her actions that this type of conduct was repeated 
and resulted on this occasion in criminal charges.

What other matters of mitigation can I take into 
account? Well, unfortunately, there is no perceivable 
remorse. Ms De Vere does not accept my judgment, 
does not accept that she did anything wrong, and 
remains of the belief that she loves and cares for 
her animals very well.

Not only is that not therefore a mitigating feature 
but it adds to the Court’s concern over potential 
future conduct when she again begins to look after 
animals.”

Ultimately, the court agreed with the SPCA that a dis-
charge without conviction would not adequately reflect 
the denunciation required in this sort of offending nor 
act as a deterrent to anyone else or to Ms De Vere and 
that the consequences of a conviction are not out of 
all proportion to the gravity of the offending. The court 
then entered a conviction and discussed the appropriate 
period of disqualification.

The SPCA submitted that the defendant should have 
an eight-year period of disqualification from owning or 
exercising authority over animals, however the court 
felt this was too long, stating [at para 36]:

▴  Selena the Samoyed was half of what is 
considered a normal healthy weight.

▴  The animals were found on newspapers that had 
not been replaced in many months.

▴  Selena the Samoyed is now restored to full 
health and has been rehomed with a loving 
family.
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“[M]y view is that this would normally justify 
perhaps three to four years of disqualification on 
its own, but given the previous conduct, which is 
highly relevant in this regard, in my judgment it 
seems to me that the overall disqualification should 
be five years.”

However, given that Ms De Vere voluntarily opted to 
not own an animal during the two-year period since the 
SPCA’s prosecution had commenced, the court opted 
to give her full credit for that period and only imposed 
a period of disqualification for three years.

Reaction
The Auckland SPCA CEO, Andrea Midgen, stated:

“I would like to see a longer disqualification period 
handed down for cases of serious, long-term neglect 
and recidivist behaviour. Ignorance is one thing, 
blatant disregard for a living creature’s health 
and wellbeing is another, and one that demands 
legal consequences. We believe that taking action 
through the Court is essential to ensuring recidivist 
animal offenders can’t hurt animals again – and 
being disqualified from owning animals is key in 
this. We are sincerely grateful for our pro-bono 
lawyers in helping seek justice for these innocent 
animals.”

As I noted in issue 880 of LawTalk, there is increasing 
evidence of a psychological and neurological compo-
nent in animal hoarding and recidivist animal welfare 
offending behaviour, which might involve dementia, 
obsessive-compulsive disorder, post-traumatic stress 
disorder and attention-deficit hyperactivity disorder. 
Typically, experts recommend a combination of cogni-
tive behavioural therapy and psychopharmacological 
intervention. While this defendant was not an animal 
hoarder, in general terms, hoarding and recidivist animal 
welfare offending often can display the same hallmarks.

Because of high recidivism rates, many experts 
maintain that traditional means of punishment (such 
as fines and imprisonment) are insufficient on their own 
to combat hoarding and recidivism for animal welfare 
offenders. The recidivism rate for animal hoarders, for 
example, is nearly one hundred percent (based on sta-
tistics from the Humane Society of the United States), 
with hoarders beginning to collect more animals almost 
immediately after being charged with hoarding or having 
their animals removed by animal control agencies (Lisa 
Avery, From Helping to Hoarding to Hurting: When the Acts 
of “Good Samaritans” Become Felony Animal Cruelty, 39 
Val. U, L. Rev. 815, (2005)).

In order to reduce recidivism, experts advocate that 
courts ban defendants from contact with animals per-
manently, or for as long as the law will allow.

Furthermore, convicted animal hoarders and other 
animal welfare offenders should be sentenced to manda-
tory psychological evaluation and treatment and that, if 
a permanent ban is not imposed by the courts, that they 
be restricted to owning a very small number of animals.

A lengthy probation period, during which the hoarder 

or other type of animal abuser must agree to periodic, 
unannounced visits from animal control and social ser-
vice agencies to ensure compliance, is vital. Depending 
on the psychological capacity of the animal offender, 
in cases where animal suffering is extreme, a period of 
imprisonment is appropriate both as a punitive and 
deterrent measure and as a way to help them understand 
the serious nature of their actions. The Chief Inspector 
of the Auckland SPCA, Greg Reid, said:

“In extreme cases, offenders are often in denial 
about the situation they are in and this can be frus-
trating in securing compliance through persuasive 
or directive action. Prosecution is often the only tool 
we have available to secure the freedom for animals 
from risk situations and yet the penalties provided 
following conviction are typically limited to dis-
qualification and/ or fines with imprisonment being 
so rarely imposed as to not be a reliable outcome.

People suffering from psychological disorders, 
who often are in denial about their offending, typ-
ically do not comply with disqualification orders 
and almost without exception quickly reoffend or 
revert to their default behavior – creating further 
harm for the animals in their care.

Because the Animal Welfare Act does provide for 
custodial sentences, the SPCA is now testing the 
courts’ appetite to make orders for psychological 
assessment as a part of probation assessments and 
sentencing submissions presented to the court. We 
hope enforced treatment for those people who have 
medical conditions that render them vulnerable to 
creating harm to animals, will follow.”

The Auckland SPCA hopes that in the future it can not 
only prevent harm for at-risk animals but also create 
effective strategies to help offenders with mental health 
issues. Having the courts assist the SPCA in this regard 
by establishing mental health assessment and treat-
ment as an option for sentencing is an exciting new 
opportunity for improving compliance for the recidivist 
offender, which is traditionally the Auckland SPCA’s most 
challenging type of offender. ▪

Anita Killeen is a Barrister at Quay Chambers in 
Auckland. She is a Director of the Auckland SPCA 
and established and chairs the Pro Bono Panel of 
Prosecutors for the SPCA Auckland. She is also an 
international associate member of the American Bar 
Association Animal Law Committee.

People suffering from psychological 
disorders, who often are in denial about 
their offending, typically do not comply 
with disqualification orders and almost 
without exception quickly reoffend or 
revert to their default behavior – creating 
further harm for the animals in their care.

2 0

O C T O B E R  2 0 1 7  ·  L AW tA L K  9 1 1A N I M A L L AW  ·  U P D AT E



This article was supposed to be about a legal 
development. I therefore begin with a meek apology, 
because I write on an area arguably lacking recent 
development: prior inconsistent statements offered 
by the party calling the witness.

Use of previous inconsistent statements, by the party 
calling the witness, seemingly allows a party to “patch 
up” disappointing testimony. This is a departure from 
tradition. A major development came in 2013, with the 
Supreme Court’s decision in Hannigan v R [2013] NZSC 
41, [2013] 2 NZLR 612, at [91]. Since Hannigan, witnesses 
have forgotten or even disavowed statements, only to 
have those statements offered in evidence (for example, 
McGlaughlin v Police [2014] NZCA 547). Where does that 
leave trial lawyers, who often rely on faults in witness 
recall to highlight important credibility issues?

I have not had time to research journal articles (nor 
any commentary beyond Adams on Criminal Law; and 
The Evidence Act 2006: Act & Analysis). This limits any 
academic value. I am coming more from the perspective 
of a trial lawyer.

For context, in Hannigan a witness had given a state-
ment suggesting the defendant had gone inside a house. 
At trial, the witness did not testify that the defendant 
went inside. This was an important point in this case. 
The witness was not declared hostile. Nevertheless, 
leading questions were permitted. The prosecutor took 
the witness through their earlier statement. The witness 
was asked to comment on apparent inconsistencies.

The Supreme Court found that the Court had correctly 
allowed the prosecutor to ask leading questions. More 
surprisingly, the Court also held that the prosecutor 
could have produced the earlier statement (at [91]). I say 
“surprisingly”, because even the Court noted that neither 
counsel nor the trial judge contemplated producing the 
prior statement.

Hannigan sits awkwardly with the decision in Rongonui 
v R [2010] NZSC 92, [2011] 1 NZLR 23. In Rongonui a wit-
ness had a discussion with the defendant, during which 
the defendant arguably admitted his guilt. At trial, the 
witness could not recall that statement. The prosecutor 
then effectively led the witness through the statement. 
The questions covered the point where the defendant 
appeared to admit guilt. The Supreme Court unanimously 
held this was improper leading on a “central issue”.

Confession: I am still 
grappling with Hannigan v R

UPDATE
C r I M I N A L L AW

BY CHRIS MACKLIN

Rongonui was considered in 
Hannigan and not overturned. The 
authors of The Evidence Act 2006 
have noted the tension between 
Rongonui and Hannigan. The authors 
concluded (at 398):

“…Hannigan is best understood 
as a pragmatic step towards 
allowing a calling party more 
latitude to explore the previous 
statements of a disappointing 
(but not hostile) witness that, 
for the sorts of reasons out-
lined by the majority, a court 
believes should form part of the 
witness’s examination in chief 
in a criminal trial.”

And there the development has 
halted, for now. A broad discretion 
has emerged, based partly on what 
the court “believes should form 
part” of the evidence.

Hannigan may still be bedding 
in. In Westlaw’s Briefcase, only 
19 cases cite Hannigan. In two of 
those cases – McGlaughlin v R [2014] 
NZCA 547, at [38]-[39], and  Wilson 
v R [2015] NZHC 2653, at [19] – the 
appellate court noted that the trial 

court had resorted superfluously 
to other principles when Hannigan 
was sufficient. As well as bedding 
in, development of the law in this 
area also faces resistance. For some, 
admitting an out of court state-
ment to potentially prove a fact is 
perverse.

But what does it all mean for 
trial lawyers? It appears that the 
Hannigan approach will be available:
• If the statement that the witness 

is to be asked about is inconsist-
ent, and is not otherwise inadmis-
sible, (supra) at [88], and

• The party calling the witness does 
not stray into “cross examination” 
[100]-[107].

For the party calling the witness, 
this means preparing to argue on the 
importance of points where incon-
sistencies might arise, to persuade 
the court that that the statement 
should form part of the evidence. For 
the opposing party, it is not enough 
to highlight witness shortcomings in 
the witness box. The court must also 
hear from you why it should prefer 
the version elicited at trial, over an 
earlier statement. Oral testimony is 
no longer supreme.

Finally, I wonder if Rongonui 
would be decided differently 
tomorrow? And if Rongonui were 
overturned, would that excessively 
depreciate the value of witness 
testimony in court? ▪

Chris Macklin is a senior prose-
cutor and partner at Gordon & 
Pilditch in Rotorua. He specialises 
in criminal prosecutions, but also 
regularly conducts prosecutions 
under the Civil Aviation Act 1990, 
and acts for the police in civil 
proceeds of crime litigation.
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The Commerce (Cartels and Other Matters) 
Amendment Bill has finally passed. After six years 
before Parliament, the bill received Royal Assent on 14 
August 2017. It came into force immediately, although 
there is a nine-month transitional period for existing 
contracts (and two-year transitional period for shipping 
arrangements).

The bill significantly amends the scope of what can 
be considered to be cartel conduct prohibited by the 
Commerce Act. Common, and often pro-competitive, 
commercial arrangements will be subject to greater 
scrutiny. In particular, this is true of distribution arrange-
ments and joint ventures. It will be important to check 
existing contracts prior to the expiry of the transitional 
period on 14 May 2018.

Previous proposals for criminalisation of cartel con-
duct have been dropped. However, the consequences 
of breach are still severe. They include potentially large 
pecuniary penalties, exposure to damages and the 
unenforceability of contracts.

However, with the expansion of the definition of 
cartel conduct two important new exceptions are also 
introduced. These are a new exception for collaborative 
activity and a new exception for provisions in vertical 
supply contracts. In most cases these new exceptions 
will ensure that pro-competitive business arrangements 
are protected, particularly if the exceptions are applied 
in the way previously suggested by the Commerce 
Commission in draft guidelines released in August 
2014. The Commission is currently updating the draft 
guidelines but has not yet published these.

The current prohibition on price fixing in section 30 
of the Commerce Act is replaced with a new prohibition 
on cartel conduct. The new prohibition is of agreements, 
arrangements or understandings between competitors 
with the purpose, effect or likely effect of price fixing, 
restricting output or market allocating.

The prohibition on price fixing adds nothing to the 
previous law. The prohibitions on market allocating and 
restricting output, however, do expand the conduct 
potentially caught by s 30.

The prohibition on restricting output is particularly 

The impact of the 
new cartel laws on 
commercial arrangements

UPDATE
C O M M E r C I A L L AW

BY JOHN LAND

wide. It extends (in paras (c) and (d) of the definition in 
s 30A(3)) to agreements between competitors that limit 
the supply or acquisition of goods or services.

For example, consider the franchisor who is techni-
cally a competitor with its franchisees because it runs a 
company-owned store. The franchisor then requires its 
franchisees not to supply competing products. Or con-
sider the manufacturer of a product who is technically 
a competitor with its dealers because the manufacturer 
also sells directly to consumers through its website. 

customer that each venturer will 
service. Such an arrangement would 
likely amount to market allocating 
within the new definition of cartel 
conduct unless an exception applies.

The cartel prohibitions apply to 
persons who are, or who are likely to 
be, “in competition with” each other. 
This extends to persons who would 
have been in competition with each 
other but for the cartel provision. 
In interpreting the cartel prohibi-
tions it is also relevant to note the 
recent decision of the High Court of 
Australia in the Flight Centre case. 
There, the Court noted that, in some 
circumstances, it can be possible 
for a supplier and its distributor to 
be in competition with each other 
even where the distributor is selling 
a product or service as agent for the 
supplier (ACCC v Flight Centre Ltd 
[2016] HCA 49 (see LawTalk 904, 
March 2017, page 29).

Against the background of the 
expanded definition of cartel 
conduct, what exceptions does 
the Act now provide to protect 
pro-competitive collaborations 
that are commonly seen in joint 
venture agreements, franchise and 

The manufacturer then imposes a 
restriction on its dealers as to the 
products they supply in their stores.

Such restrictions on supply are 
quite common but will amount to 
a restriction of output within the 
new definition of cartel conduct. 
The restrictions will therefore be 
prohibited unless an exception 
applies. This is a significant change 
from the previous law where such 
restrictions of supply would be 
unlikely to fall within the prohibi-
tion on price fixing in s 30.

Some market allocation arrange-
ments could already be considered 
to also have the purpose, effect or 
likely effect of controlling price 
within the previous s 30. However, 
this is not necessarily the case for 
all market allocation arrangements. 
Under the new form of s 30, how-
ever, all such arrangements will 
clearly be subject to s 30 unless an 
exception applies.

Consider, for example, a joint ven-
ture arrangement which involves 
an agreement or understanding 
between the joint venturers as to 
the geographic areas in which each 
venturer will operate, or an agree-
ment or understanding between 
them as to the particular classes of 
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distribution agreements?
There are two particularly relevant 

exceptions, being the vertical supply 
contract exception and the collabo-
rative activity exception.

Section 32 provides for the verti-
cal supply contract exception. This is 
an exception that applies in certain 
circumstances where the cartel 
provision is in a contract between 
a supplier of goods and services and 
its customer.

There are three key elements to 
the exception. A cartel provision will 
come within the exception where:
• It is contained in a contract 

between the supplier and 
customer,

• The cartel provision in the con-
tract must “relate to” the supply or 
likely supply of goods or services 
by the supplier to the customer 
(including to the customer’s 
maximum resale price),

• The cartel provision must not 
have the dominant purpose of 
lessening competition between 
the supplier and the customer.

The vertical supply contract excep-
tion is a sensible exception. A sup-
plier may, in some cases, also be in 

competition with its customer. For example, a supplier 
of product may sell product to consumers directly via 
its website but also supply the product to distributors 
who on-sell to consumers.

The clearest example of a cartel provision that “relates 
to” the supply by the supplier to the customer is a pro-
vision in the supply contract that actually sets the price 
at which the supplier will supply the customer.

However, amendments to the vertical supply contract 
exception during the legislative process have clarified 
that the exception can also apply to cartel provisions 
which affect the basis on which the customer resupplies 
the product in question.

In particular, the vertical supply contract exception 
will likely apply where the cartel provision imposes 
on the customer a maximum price at which they may 
resupply the goods or services in question.

The Commission in its draft Competitor Collaboration 
Guidelines released in 2014 took the view that the term 
“relate to” in the vertical supply contract exception 
requires a relatively close connection between the cartel 
provision and the act of the supplier supplying goods 
or services to the customer. A cartel provision will not 
automatically “relate to” the supply of goods just because 
it is included in a supply contract for the goods.

As an example of a provision that is less likely to “relate 
to” the supply of goods from A to B, the Commission gave 
the example of where A restricts B’s ability to price or sell 
different goods or services to those being supplied by A.

The second important new exception to the new cartel 
prohibition is the “collaborative activity” exception in 

s 31. It replaces the former joint 
venture exception.

There are three key components 
to the collaborative activity excep-
tion. An agreement will come within 
the exception where:
1 Two or more parties to the agree-

ment carry on an enterprise, ven-
ture or other activity in trade in 
cooperation,

2 That enterprise, venture or other 
activity is not carried on for the 
dominant purpose of lessening 
competition between the parties,

3 The cartel provision is reasona-
bly necessary for the purpose of 
the enterprise, venture or other 
activity.

Note that the parties must normally 
be involved in a collaborative 
activity both at the time of entry 
into the contract, arrangement or 
understanding and at the time of 
giving effect to it.

Accordingly, the collaborative 
activity exception will not usually 
be available to continue to protect a 
cartel provision after the joint ven-
ture or other collaborative activity 
comes to an end. This is so even 
though the cartel provision may 
be expressed to apply for a period 
following termination of the con-
tract in question.

One example might be a market 
allocation provision entered into 
between joint venturers expressed 
to apply beyond the term of the joint 
venture.

However, a late amendment to 
the bill has protected the position 
in relation to restraint of trade provi-
sions. The amendment has clarified 
(in s 31(3)) that a restraint of trade 
provision can still be enforced after a 
collaborative activity has come to an 
end as long as the restraint of trade 
provision was reasonably necessary 
for the collaborative activity at the 
time that the collaborative activity 
was first entered into. This will be 
important in relation to franchise 
agreements where there is often a 
restraint of trade provision prevent-
ing a franchisee from competing 
with the franchise network for a 
period of time following termination 
of the franchise agreement.

An important question under the 
collaborative activity exception is 

  Photo by Ann Hilton Fisher CC-By-NC-ND
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the requirement that the cartel provision be “reasonably 
necessary” for the purpose of the enterprise, venture 
or other activity.

The Commission in its revised guidelines commented 
that a cartel provision need not be essential for the 
collaborative activity. However, the Commission also 
noted that it is not enough for a provision to be “merely 
desirable, expedient, or preferable”.

The Act provides for a new clearance regime for collab-
orative activity. This enables parties to an arrangement 
that includes a cartel provision to obtain clearance from 
the Commission under s 65A if the collaborative activity 
exception applies (and the Commission is also satisfied 
that there is no substantial lessening of competition).

The Act provides for a statutory 30 working day time-
frame for clearance applications. The process followed 
for clearance applications is likely to be very similar to 
the current merger clearance process.

In the absence of a clearance, the parties to a proposed 
joint venture or other collaboration will likely rely more 
on the advice of their lawyers. That puts a heavy onus 
on legal advisers in advising on a new approach to 
cartel conduct that is so far untested in Australia or 
New Zealand.

One further change to our cartel law worth mentioning 
relates to shipping arrangements. The current exception 
to the Commerce Act for international shipping is being 
repealed and replaced with new limited exceptions for 
international liner shipping services. These changes will 
come into force on 14 August 2019.

The bill has made some other changes to the Commerce 
Act which do not relate to cartels. Probably the most 
important one is a change to merger enforcement. The 
Commerce Commission will now (under ss 47A and 
47B) have the ability to seek new orders where an 
overseas entity has acquired a controlling interest in 
a New Zealand entity and that acquisition is likely to 
substantially lessen competition in a market. In such a 
circumstance, the Commission can seek orders from the 
court against a New Zealand company that the overseas 
entity has a controlling interest in, including orders for 
the New Zealand company to cease trading or to divest 
shares or assets.

In conclusion, the Cartel Bill makes substantial 
changes to what can be considered to be cartel conduct 
prohibited by the Commerce Act while also introducing 
some new important exceptions to what is prohibited. 
There is a nine-month transitional period before giving 
effect to existing contracts will give rise to liability under 
the new law. In the meantime, it will be desirable to 
review existing contracts and update Commerce Act 
compliance programmes. ▪

John Land  john.land@bankside.co.nz is a Senior 
Competition Law Specialist and Commercial Litigator 
at Bankside Chambers in Auckland. Formerly a partner 
of Kensington Swan for 20 years.

Over the last 10 years, there has been a quiet 
revolution in the arbitration world.

Internationally, there’s been much talk of the Trans-
Pacific Partnership (TPP), the Investor-state dispute 
settlement (ISDS) and sovereignty, but the reality of 
commercial arbitration, both international and domestic, 
has been far more prosaic; we’ve all just got on with 
the job. But things have been happening behind the 
scenes to make arbitration more user friendly; and to 
more clearly distinguish arbitration from the traditional 
route through the courts.

New Zealand has a good track record with arbitra-
tion, being adopters of the UNCITRAL Model Law in 
1996, and the first adopters of the 2006 amendments 
to the Model Law in the Arbitration Amendment Act 
2007. Then in 2016, we amended the Act again to rec-
ognise awards given by emergency arbitrators and to 
replace the High Court with the Arbitrators & Mediators 
Institute of New Zealand (AMINZ) as the default body 
for arbitral tribunal appointments. In 2017, we have 
further amendments before Parliament to clarify a 
number of technical issues, including providing for the 
arbitration of trust disputes.

For its part, AMINZ has promulgated the Arbitration 
Appeals Tribunal (2008); Rules and Guidelines for the 
Award of Costs in Arbitration (2014); an Appointments 
Policy setting out guidelines and procedures for the 
appointment of all disputes resolution professionals 
(2016); and the AMINZ Arbitration Rules (2017), which 
include an Emergency Arbitration Protocol and a 
model arbitration clause for insertion into commercial 
agreements.

We are also co-hosting the ICCA Sydney Congress 
in April 2018, with the AMINZ-ICCA International 
Arbitration Day following on 20 April 2018; both will 
be prestigious events on the international arbitration 
calendar.

The new Rules are a first for AMINZ; based on the 
latest editions of rules recently published in other Model 
Law jurisdictions, they have then been drafted for use in 
both domestic and international arbitrations, consistent 
with the approach in our Act.

AMINZ 
Arbitration 
Rules 2017
BY JOHN WALTON

UPDATE
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Flexible approach
While most international arbitration rules have been 
written with every permutation and possibility in mind, 
drafted to push readers within an inch of their lives 
(turgid legalese would be one description), the AMINZ 
Rules have been drafted with flexibility and clarity in 
front of mind.

The Rules are in 10 logical sections, largely with the 
NZ Act in mind (though the Rules can be used with 
seats outside NZ and under other applicable laws). All 
provisions may be amended by agreement. The following 
is of note:
• Objectives – the overriding objectives of the arbitral 

proceedings is to resolve the dispute fairly, promptly, 
cost effectively and in a manner which is proportion-
ate to the matters in dispute. While this may appear to 
be a statement of the bleeding obvious, some parties 
do need reminding of this from time to time.

• Appointment – the default position is that appoint-
ments are made through AMINZ, with the AMINZ 
Appointments Policy applying where relevant.

• Administration – varying levels of administrative 
assistance is available, from procedural rulings by 
the AMINZ Court of Arbitration, direct management by 
a Registrar or administration by a Tribunal Secretary.

• Emergency arbitration – particularly for the purposes 
of granting interim measures or issuing preliminary 
orders (in terms of articles 17-17M of the First Schedule) 
prior to the appointment of the arbitral tribunal. 
Where giving notice would defeat the purpose of the 
orders sought, there is provision for applications to 
be made ex parte.

• Expedited arbitration – for disputes below $2 million 
where the issues in dispute do not raise complex legal 
issues, the submission periods are truncated, hear-
ings may be dispensed with and a summary award 
provided within one month of the final submission 
(with reasons and costs awards to follow).

• Summary dismissal – where the claim is manifestly 

without legal merit and/or fails to disclose any rea-
sonably arguable cause of action or cannot succeed.

• Preliminary issues hearings – often referred to as a 
Kaplan Hearing, the purpose is to narrow the issues 
in dispute as early as possible in the arbitral process.

By default, the Rules adopt the AMINZ guidelines 
and protocols on appointment, costs and the use of 
the Appeals Tribunal, though the Rules assume that 
there will be no appeals on questions of law in terms 
of clause 5 of the Second Schedule (where such appeals 
are provided for, they are dealt with by the Appeals 
Tribunal). Similarly, regard is to be had to the IBA Rules 
of Evidence and Guidelines on Party Representation and 
Conflicts of Interest.

There is always a balance between providing rules with 
the flexibility and ease of use required by the parties 
for disputes large and small, while at the same time 
covering the various options which may be required by 
the parties and their advisors. The drafting committee 
went to considerable effort to ensure that, if the Rules 
are adopted without amendment, they would provide 
what is required to meet the objectives in most disputes 
without adding to time, cost or complexity. We think 
we have got it about right.

Why have we gone to all this effort?
Arbitration has always offered party autonomy; the 
ability to set your own procedures, appoint a specialist 
tribunal, and to procure a more prompt and effective 
outcome than the alternatives. The changes to the Act, 
the provision of new guidelines and procedures and 
the new 2017 AMINZ Arbitration Rules give parties the 
tools to make the most of what arbitration has to offer; 
they are also state of art, cementing NZ’s place at the 
forefront of arbitration practice. ▪

John Walton  john@johnwalton.co.nz is a barrister 
practising at Auckland’s Bankside Chambers and 
specialising in construction law. He is also President 
of AMINZ.
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On 1 July 2017, the Fire and 
Emergency New Zealand Act 
2017 created a single national fire 
organisation, Fire and Emergency 
New Zealand (FENZ). The Act also 
outlines new funding arrangements 
that will come into force on 1 
January 2019.

There are two controversial fea-
tures of the Act; one being that FENZ 
will be almost entirely funded by 
a “levy” on insurance policies, and 
two, that levies will be enforced 
via an anti-avoidance and shortfall 
penalty regime imported from the 
income tax context.

Unfortunately, there is a signif-
icant lack of policy detail in the 
relevant parts of the Act. This makes 
it difficult to identify “levy avoid-
ance” in the insurance context with 
any certainty. It also gives rise to 
practical compliance problems and 
public law issues.

Shortfall penalties
The new insurance levy funding 
regime is contained in Part 3 of the 
Act. The primary source of funds 
for FENZ will be a “levy” payable 
on insurance policies for material 
damage to property.

Insurers, intermediaries, and 
insurance policyholders will be 
exposed to joint and several lia-
bility to pay shortfall penalties for 
any levy shortfall that results from 
taking an incorrect position on 
the amount of levy payable on an 
insurance policy.

The penalties are expressed as 
percentages of the levy shortfall 
and they vary according to the 
seriousness of the offence. A wide 
range of conduct is prohibited and 

UPDATE
I N S U r A N C E  L AW

Levy avoidance under the 
Fire and Emergency Act
BY VERONICA CRESS the penalties also range from 20% 

(for failing to take reasonable care), 
at the lower end of the spectrum, 
up to 100% (for “taking an abusive 
levy position”). “Levy avoidance” 
falls within the most serious cat-
egory for which penalties of 100% 
are payable.

However, there is very little detail 
in the Act about what “levy avoid-
ance” means and how to identify it.

“Levy avoidance”
This is defined in section 81 as:

“levy avoidance includes 
directly or indirectly—
(a) altering the incidence of the 

levy,
(b) relieving a person from 

liability to pay the levy,
(c) avoiding, postponing, or 

reducing any liability to pay 
the levy.”

The definition of “levy avoidance 
arrangement” is equally broad. 
It is essentially any arrangement 
that has levy avoidance as either a 
purpose or an effect that is more 
than incidental. It does not matter if:
1 The arrangement is entered 

into by someone other than the 
insurer, intermediary, or policy-
holder whose levy position is 
affected,

2 The levy avoidance purpose 
or effect of the arrangement is 
indirect or an unintended con-
sequence of the arrangement, or

3 The arrangement has other pur-
poses or effects that are “referable 
to ordinary dealings”.

The definitions of “levy avoidance” 
and “levy avoidance arrangement” 
in the Act are arguably broad 
enough to capture almost any 
insurance purchasing decision or 
policy arrangement that reduces 
the amount of levy paid.

For example, a decision to self-insure could arguably 
fall within the definition of a “levy avoidance arrange-
ment” because one of the obvious effects of not buying 
insurance is that levies are avoided. The Act deals with 
this expressly by stating that self-insurance is not a levy 
avoidance arrangement.

However, the Act otherwise gives little guidance on 
what levy avoidance means in the insurance context 
or how to identify it.

Tax avoidance case law
Although shortfall penalties are both new and unusual 
in the insurance and levy contexts, the anti-avoid-
ance measures in the FENZ Act are broadly based on 
existing income tax legislation (particularly the Tax 
Administration Act 1994). As a result, the courts are 
likely to have regard to previous tax avoidance cases 
when considering levy avoidance under the FENZ Act.

The guideline judgement on tax avoidance in New 
Zealand is the Supreme Court decision in Ben Nevis 
Forestry Ventures Ltd v Commissioner of Inland Revenue 
[2009] 2 NZLR 289. The case involved a forestry invest-
ment scheme with complex contractual arrangements. 
Investors in the scheme had essentially claimed deduc-
tions in their 1997 tax returns for insurance premiums 
and licence fees they had contractually promised to pay 
after the forest harvest 50 years later. The IRD argued 
that the entire investment scheme was a tax avoidance 
arrangement.

The majority of the Supreme Court expressed the 
parliamentary contemplation test for tax avoidance in 
the following way:

“The ultimate question is whether the impugned 
arrangement, viewed in a commercially and eco-
nomically realistic way, makes use of the specific 
provision in a manner that is consistent with 
Parliament’s purpose.”

The court also indicated that there is no restriction on the 
factors that may be relevant to whether a tax avoidance 
arrangement exists. The factors that will be relevant 
and their significance will depend on the circumstances 
of each case. Features that might be relevant include:
• The economic and commercial effect of documents 

and transactions,
• The nature and extent of financial consequences for 

the taxpayer,
• The way the arrangement is carried out,
• The role of all relevant parties and any relationships 
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between them,
• The duration of the arrangement,
• Whether the arrangement has been structured in an 

artificial or contrived way,
• How the elements of the arrangement work in 

combination.
The taxpayers in Ben Nevis had urged the court to inter-
pret tax avoidance legislation in a way that gave “tax-
payers reasonable certainty in tax planning.” However, 
the court declined to give more detailed guidance and 
said instead:

“The courts should not strive to create greater 
certainty than Parliament has chosen to provide. 
We consider that the approach we have outlined 
gives as much conceptual clarity as can reasonably 
be achieved. As in many areas of the law, there are 
bound to be difficult cases at the margins. But in 
most cases we consider it will be possible, without 
undue difficulty, to decide on which side of the line 
a particular arrangement falls.”

The Ben Nevis case was one that clearly fell on the tax 
avoidance side of the line. The insurance aspects of 
the investment scheme were “artificial and contrived”. 
The contractual promises to pay premiums and fees 
50 years later, when viewed in a commercially and 
economically realistic way, could not possibly have 
been within the contemplation of Parliament when it 
enacted the provisions allowing income tax deductions. 
As a result, the entire investment scheme was a tax 
avoidance arrangement.

However, it remains to be seen whether it will be 
as easy to distinguish levy avoidance from legitimate 
business decision making in the insurance context.

Delegated legislation
The uncertainties about “levy 
avoidance” in the FENZ act are 
compounded by the lack of detail in 
the FENZ Act about the underlying 
levy regime that the anti-avoidance 
provisions are intended to enforce.

Section 141 of the FENZ Act 
empowers the Minister of Internal 
Affairs to recommend future regu-
lations on a wide range of levy sub-
jects as well as “… any other matters 
that are necessary or desirable to 
set, calculate, administer, collect 
and enforce the levies…”.

However, one of the public law 
concerns identified by an External 
Subcommittee of the Legislation 
Design and Advisory Committee 
(LDAC) in 2016 was the proposed 
reliance on delegated legislation 
to fill legislative gaps in the new 
levy regime. Despite the LDAC’s 
concerns, the FENZ Act, as enacted 
in 2017, continues to lack essential 
policy detail defining both the scope 
and impact of the levy. Missing 
detail includes, for example, when 
and on what basis levy exemptions, 
waivers, and refunds will be granted 
to some parties and for some prop-
erties but not others.

Deferring key policy parameters 
to delegated legislation also creates 
practical difficulties for the insur-
ance companies and intermediaries 
that will be exposed to shortfall 
penalties from 1 January 2019. As 
that legislative deadline draws 
nearer, it becomes increasingly 
difficult for those parties to com-
mission and complete the major 
IT and system changes necessary 
to comply with the FENZ Act (and 
future regulations) before Part 3 
comes into force.

The provisions of the FENZ Act 
will make it difficult to identify “levy 
avoidance” under the Act with any 
certainty. In light of this, and the 
practical compliance problems and 
public law issues raised by Part 3 
of the Act, future litigation in rela-
tion to the FENZ Act appears to be 
inevitable. ▪

Veronica Cress  veronica@
veronicacress.com is an Auckland 
barrister. A former insurance litiga-
tion partner in the New Zealand 
operation of DLA Piper, Veronica 
specialises in civil litigation, 
insurance law, civil liability, and 
professional risks.

  Photo by Curtis Perry CC-By-NC-SA
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The Leggs burnt green waste from their land-
scaping business and lifestyle block on their Canterbury 
property. While the fire initially reduced to ash, sufficient 
combustible material remained that it reignited some 
weeks later in a strong wind. The root cause was embers 
within the heap staying hot enough to ignite branches 
or other rubbish, which blew on to nearby vegetation.

Some of the material in the burn heap came from 
the lifestyle block, but the larger portion was from the 
landscaping business. It was not possible to say whether 
the causative embers and retained heat derived from 
lifestyle block material, or the landscaping business, 
or both.

Neighbouring properties were significantly damaged 
and the Fire Service and Selwyn District Council incurred 
considerable cost.

The Leggs were not negligent, but were strictly liable 
under s 43 of the Forest and Rural Fires Act 1977 (now 
repealed). They sought cover from their liability insurers, 
AMI, who insured the lifestyle block, and Lumley, the 
insurer of the landscaping business.

The High Court found both insurers liable.
AMI considered that there was no cover because its 

policy excluded legal liability:
“….arising out of or in connection with any … 
business or trade not directly connected with your 
farming”.

AMI maintained that the liability arose in connection 
with the landscaping business, which was not directly 
connected with the lifestyle block farming operations 
that it insured.

“In connection with”
The core issue in the Court of Appeal was the meaning of 
“in connection with” and the causal potency it signified, 
for the purposes of the exclusion.

The Court of Appeal found that “in connection with” 
cannot be closely defined in the abstract. Its meaning is 
influenced by the policy wording and the circumstances. 
“In connection with” may not involve overt causation, 
and requires less direct causal link than “arising out of ”.

The nature and closeness of the required connection 
depends on context and purpose. If not causal the 
connection must be consequential (in the sense of 
significant).

In the AMI policy, “in connection with” required a real 
and substantial connection between the legal liability 
and the excluded activity. The Court of Appeal could not 

The Wayne Tank principle

UPDATE
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BY REBECCA SCOTT

point to any non-causal connection 
that in the circumstances would 
trigger the exclusion. It therefore 
found that the exclusion required 
a causal connection between the lia-
bility and the landscaping business.

What caused the fire?
Causation analysis involves induc-
tive reasoning, probability and 
common sense.

The landscaping waste made up 
more of the heap, included stumps 
capable of forming large smoulder-
ing embers and increased the risk 
of smouldering continuing. AMI 
could not prove that the specific 
embers that reignited came from 
the landscape business, but it did 
not have to.

The Court of Appeal found an 
effective causal connection between 
the landscaping business and the 
liability.

Had the heap comprised only 
lifestyle block waste it might still 
have stayed hot. But the lifestyle 
block waste was not an independent 
factor that would have caused the 
loss in any event.

In effect there were two interde-
pendent causes – the landscaping 
waste and the lifestyle block waste 

– with neither clearly proximate nor 
dominant.

Exclusion prevails 
where there are two 
interdependent causes
The Court of Appeal applied the 
Wayne Tank principle: where there 
are two effective and interdepend-
ent causes, one covered and one 
excluded, the exclusion prevails to 
deny cover (Wayne Tank & Pump Co 
Ltd v The Employers’ Liability Assurance 
Corporation Ltd [1974] QB 57).

The Wayne Tank principle does 
not require the insurer to prove that 
the excluded cause is proximate or 
dominant, merely effective, or a 
material contributing factor (Body 
Corporate 326421 v Auckland Council 
[2015] NZHC 862).

This was consistent with the 
exclusion. For the exclusion to bite, 
the connection had to be significant 
and causal. The landscaping waste 
was not necessarily the proximate 
or dominant cause, but “in connec-
tion with” did not require that. The 
liability fell within the exclusion.

The excluded cause was an effec-
tive cause. There was no finding that 
the lifestyle waste was an independ-
ent cause.

The Wayne Tank principle applied 
and AMI was entitled to decline the 
claim.

The effect of an exclusion is to 
save the insurer from matters which 
are covered but for the clause. The 
Wayne Tank principle is therefore 
logical and in its essence reflected 
the objective meaning of the policy. ▪

Rebecca Scott is a partner at 
insurance specialist firm Wotton + 
Kearney (formerly DAC Beachcroft 
New Zealand). She practices in the 
fields of insurance, professional 
liability and employment.

the Wayne 
Tank principle 
does not require 
the insurer to 
prove that the 
excluded cause 
is proximate 
or dominant, 
merely 
effective, or 
a material 
contributing 
factor
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Many social groups experience particular diffi-
culties in gaining access to justice. Over several years 
the Law Foundation has supported projects that help 
people in such groups understand and exercise their 
legal rights.

Our projects have assisted children, youth, people with 
intellectual disabilities, ACC claimants, victims of abuse, 
Māori and Pasifika comunities, migrants, refugees, the 
deaf and hearing-impaired and others. Most recently, 
we have funded a new project that may help enrich the 
lives of the many thousands of New Zealanders with 
disabilities or other issues that create access difficulties 
for them.

Law Foundation funding will allow a broad group of 
organisations that help people with disabilities to better 
understand best practice in international disability law 
and how it might be applied in New Zealand.

The project was organised by the Blind Foundation for 
the Access Alliance, which includes six other organisa-
tions representing people with access needs: Auckland 
Disability Law, CCS Disability Action, Deaf Aotearoa, 
Disabled Person’s Assembly, Parents of Vision Impaired 
New Zealanders and Inclusive New Zealand. Collectively, 
the organisations help 156,000 disabled New Zealanders.

The project will review relevant law and social out-
comes in the United Kingdom, Australia and Canada. 
The Access Alliance has contracted the New Zealand 
Institute of Economic Research (NZIER) to undertake 
this work.

Chris Shelton of the Blind Foundation says the study 
will look beyond traditional disability access laws cov-
ering matters like building regulations.

“There is a baseline of stuff that has been done, 
but that’s no longer adequate. Better access would 
mean people with disabilities can achieve greater 
independence.”

There are problems with inadequate enforcement of 
existing law, Mr Shelton says. For example, transport 
standards stipulating how roads should be laid out to 
help visually-impaired people avoid accidents are not 
always adopted by local authorities.

The Access Alliance has done statistical research 
showing that income, education and employment rates 
for people with disabilities have not improved relative 
to the mainstream population over the past 17 years.

Lifting NZ’s 
access game
BY LYNDA HAGEN

Other countries have created spe-
cific laws and regulations for people 
with disability – for example, Canada 
requires all companies employing 
more than 50 people to have an 
accessibility plan, giving legally 
enforceable rights to those workers.

Improvements to access law 
would help a wide range of New 
Zealanders, Mr Shelton says. “It’s 
not just disability – these standards 
tend to benefit everybody who 
has an access need, for whatever 
reason.”

The research is expected to be 
completed by the end of October 
and will then feed into a wider 
public campaign to change disa-
bility access law.

Separately, the Law Foundation is 

also funding a conference on disa-
bility issues involving leading New 
Zealand and overseas experts. A key 
theme of the Disability Matters con-
ference in Dunedin in November will 
be “Making the Convention Real,” 
referring to the UN Convention 
on the Rights of Persons with 
Disabilities. The conference will be 
hosted by the University of Otago, 
Otago Polytechnic and disability 
sector professionals. ▪

Lynda Hagen   lynda@law 
foundation.org.nz is Executive 
Director of the New Zealand Law 
Foundation. Further information 
about research funded by the 
Foundation can be found at 
 lawfoundation.org.nz
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Section 21J of the Property (Relationships) Act 
1976 provides the court with a discretion to void a 
relationship property agreement if giving effect to the 
agreement would cause a serious injustice. The recent 
High Court case of White v Kay [2017] NZHC 1643, [2016] 
NZFC 4942 emphasises the circumstances in which the 
court will void a contracting out agreement and high-
lights the importance of ensuring such agreements are 
regularly reviewed.

Mr White and Ms Kay entered into a contracting 
out agreement after living together for about 20 years. 
The agreement provided for each of them to retain all 
current and future property as their own. Mr White held 
significantly greater assets than Ms Kay, including an 
unencumbered family home.

Upon their separation, Ms Kay applied to void the 
agreement on the grounds of a serious injustice pursuant 
to Section 21J. Section 21J(4) sets out the matters which 
the court must have regard to in making its assessment:
• The provisions of the agreement,
• The length of time since the agreement was made,
• Whether the agreement was unfair or unreasonable in 

light of all the circumstances at the time it was made,
• Whether the agreement has become unfair or unrea-

sonable in light of any changes in circumstances since 
it was made,

• The fact that the parties wished to achieve certainty, 
and

• Any other matters the Court considers relevant.

Provisions of the agreement
This requires an assessment of the terms of the agree-
ment itself as to whether, on its face, the agreement 
is seriously unjust. In White v Kay the terms of the 
agreement were such that they took away Ms Kay’s 
substantive rights under the Act. The court found it 
notable the agreement did not identify any specific 
items of property nor did it refer to the value of property 
or record the length of the parties’ relationship at the 
time. This only serves to highlight the importance of 
ensuring complete disclosure is made when entering 
into a contracting out agreement.

When contracting 
out agreements don’t 
provide protection
BY SHARON CHANDRA

Length of time 
which has passed
It is relatively well-established that 
the more time that passes since the 
execution of an agreement, the more 
difficult it will be to meet the thresh-
old under s 21J. In White v Kay the 
parties entered into an agreement in 
2004 and Ms Kay didn’t challenge the 
agreement until 2012, at the time the 
parties separated. Whilst a number 
of years had passed since the agree-
ment was made, the court held Ms 
Kay had no reason to turn her mind 
to challenging the agreement until 
the relationship was at an end. It was 
also relevant, during that period of 
time, Ms Kay continued to contribute 
to Mr White’s separate property, 
which increased significantly in 
value and Ms Kay hadn’t acquired 
any assets of her own.

Circumstances at the 
time of the agreement
The majority of case law favours the 
view that fairness relates to freedom 
of consent and unreasonableness 
requires a comparison between 
the terms of the agreement and 
the parties’ entitlement under the 
Act. Generally, the greater the dis-
parity, the readier the court will be 
to find it unjust to give effect to the 
agreement. The court in White v Kay 
held the agreement was unfair and 
unreasonable from its inception, 
on the basis that Ms Kay forwent 
almost her entire legal entitlement 
and received nothing in return.

The leading case of Harrison v 
Harrison [2005] 2 NZLR 349; [2005] 

UPDATE
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NZFLR 252 held that sound justifi-
cations for a disparity are likely to 
be easier found if the agreement 
has been entered into prior to 
the commencement of a de facto 
relationship and does no more than 
protect assets which were owned 
prior to the relationship.

Changes in circumstances
An agreement which does not 
result in a disparity at the time it 
was entered into may do so through 
the passing of time, as was the case 
in Pountney v Pountney CA45/91, 20 
September 1991; BC9169020.

The relevant change in circum-
stances in White v Kay were that 
Mr White had improved the value 
of the property over time, with Ms 
Kay’s support and assistance and he 
incorporated a company. Given the 
agreement in this case was found 
to be unreasonable from its incep-
tion, the court held the chances of 
it becoming less so over time were 
remote. The passing of time, in fact, 
had the effect of increasing the 
disparity between the parties. The 
court was, however, careful to note, 
a mere inequality or disparity on its 
own will be insufficient to meet the 
threshold under s 21J.

Certainty
The mere fact of entering into an 
agreement presupposes an object 
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of certainty. Even when this is not, in fact, the case, the 
court has been inclined to imply an element of certainty. 
In White v Kay the court found that, whilst the agreement 
may have put Mr White’s mind at ease, there was no 
detrimental reliance on the agreement by him nor was 
there any benefit to Ms Kay in achieving certainty. The 
court’s view was the need for contractual certainty was 
outweighed by the significant disparity, the length of 
the parties’ relationship, their respective roles and the 
resulting power imbalance.

Other relevant considerations may relate to elements 
of influence or undue pressure short of duress when 
entering into the agreement. In White v Kay, the court 
was of the view that Ms Kay’s signing of an agreement 
which provided no obvious benefit to her must inevita-
bly have involved some form of psychological pressure.

The court found this was endorsed by the fact that Ms 
Kay had little knowledge of Mr White’s financial affairs 
and the dynamics of the parties’ relationship were such 
that Mr White was dominant and controlling. A further 
consideration the court took into account was the fact 
the lawyer who certified the agreement on Ms Kay’s 
behalf gave evidence he would not certify the agreement 
if he were asked to do so again today.

After the above factors have been considered, the 
court must then decide whether giving effect to the 
agreement would give rise to a serious injustice. A suc-
cessful application under s 21J holds a high threshold 
and caution must be exercised in making an assessment 
as to whether the threshold is met. ▪

Sharon Chandra  sharon@turnerhopkins.co.nz is a 
Senior Associate at Turner Hopkins. She specialises in 
relationship property and trust and estate disputes. 
Sharon joined Turner Hopkins two and a half years 
ago after working at a family law firm in Auckland 
city for a number of years.

AML/CFT

AML/CFT 
in practice
Suspicious activity 
reporting

BY LLOYD KAVANAGH
AND HARTLEY SPRING

While there has been a lot of discussion about 
how the Anti-Money Laundering and Countering 
Financing of Terrorism Act 2009 (AML/CFT) is to apply 
to lawyers from 1 July 2018, lawyers may wonder what 
they need to do to comply day-to-day, once it is in place.

One of the most important regular requirements will 
be suspicious activity reporting. When a lawyer comes 
across “suspicious activity” in their practice, they must 
report it to the Financial Intelligence Unit of the New 
Zealand Police within three working days. Failing to 
report suspicious activity is an offence (as is disclosing 
information about a report, with exceptions such as for 
getting legal advice).

The immediate question for lawyers is what activity 
is suspicious? There is no bright-line rule as to what 
activity is suspicious. Every lawyer will need to make 
a decision on whether activity is suspicious, for each 
individual case. The more informed lawyers are about 
money laundering and terrorism financing, the better 
the decisions they can make.

Under the amended Act, suspicious activity covers 
activity in relation to a transaction or service, or 
proposed transaction or service, in which the lawyer 
suspects the activity in question is or may be relevant 
to the investigation or enforcement of various Acts, such 
as the Crimes Act 1961, Misuse of Drugs Act 1975, and the 
Terrorism Suppression Act 2002. This definition creates 
a technical requirement for suspicious activity reports, 
but can be difficult to apply in practice. What may be 
relevant to an investigation or enforcement action may 
not be obvious to a lawyer advising on a transaction.

Red flags
AML regulators are aware that this definition is challeng-
ing. The Financial Markets Authority (FMA) found that in 
2015/2016, all the entities it supervised only made about 
80 suspicious transaction reports, below expectations. 
The FMA responded by giving its entities lists of “red 
flags” for suspicious transactions, for people like financial 
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from WOW in relation to a €3 million investment by 
“Mr BO”, and a US$2 million investment by “Mr SM”. In 
both transactions, funds passed from Mr BO and Mr SM 
through Mr Goldberg’s firm trust account, before being 
paid on to individuals across the globe.

The Tribunal found some of the suspicious features 
of the transactions were:
• There was no apparent reason why a charity, WOW, 

was engaged in high value investment activity, and 
Mr Goldberg never inquired as to an explanation.

• The documentation for the investments by Mr BO and 
Mr SM in WOW was highly irregular and provided for 
a high return on investment in a short time period.

• Mr Goldberg did not have full knowledge of the 
transactions he was acting on, and only followed 
instructions from his clients.

• Funds were received from multiple parties into the 
firm trust account, and then paid to third parties in 
various jurisdictions.

• Mr Goldberg accepted instructions to undertake work 
in an area which he had little knowledge or expertise.

The SRA’s findings can be adapted into simple red flags 
for New Zealand lawyers which indicate suspicious 
activity such as:
• Your client is not keeping you fully informed on the 

details and context of the work you are undertaking,
• Your client is reluctant to share their wider business 

objectives, or how the transaction fits with those 
objectives,

• Your client’s transaction does not fit with your under-
standing of their business,

• Your client’s transaction does not make sense 
economically,

advisers, brokers and fund manag-
ers. Entities could watch for red 
flags in their day-to-day business. 
One red flag on its own might not 
be enough to make a report, but the 
more red flags, the more likely the 
transaction was suspicious.

The Department of Internal Affairs 
has not yet published any “red flags” 
for lawyers to look for, but we hope 
they will. In the meantime, we can 
look at lawyers in other jurisdictions 
to understand what lawyers need to 
do. In the United Kingdom, lawyers 
have been part of the AML regime 
for several years.

Solicitors Regulation Authority 
v Melvin Douglas Goldberg is a 
2016 decision of the Solicitors 
Disciplinary Tribunal in which Mr 
Goldberg was struck off for, amongst 
other offences, failing to recognise 
the “red flags” of money laundering.

Mr Goldberg was a London-based 
lawyer who was initially investi-
gated by the Solicitors Regulation 
Authority (SRA) for failing to keep 
proper accounting records. The 
SRA also found several transac-
tions where it alleged Mr Goldberg 
“acted for clients in transactions 
which bore the hallmarks of money 
laundering”.

The transactions related to a 
charitable company “Water Our 
World Investment Scheme” (WOW), 
and investments by Mr Goldberg’s 
clients in WOW (Mr Goldberg was 
acting for both parties). The main 
business of WOW was said to be 
water purification technology.

Mr Goldberg received instructions 

the 
Department of 
Internal Affairs 
has not yet 
published any 
“red flags” 
for lawyers to 
look for, but 
we hope they 
will. In the 
meantime, we 
can look at 
lawyers in other 
jurisdictions 
to understand 
what lawyers 
need to do.
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• Your client is asking you to undertake work outside 
your practice area,

• Third parties unexpectedly become involved in a 
transaction for no apparent reason.

By looking out for red flags such as these you can be 
alert to money laundering and terrorism financing, and 
know when you should be thinking about making a 
suspicious activity report, or talking to an AML expert.

Suspicious activity reports 
and legal privilege
Suspicious activity reporting will be a special challenge 
for lawyers given legal privilege responsibilities. The 
starting point of the Act is that information subject 
to legal privilege does not need to be reported. The 
Act imports the definition of legal privilege from the 
Evidence Act 2006 and includes a general description of 
legal privilege. Many submissions were made on how it 
may be difficult to determine if information is privileged, 
especially with the strict timeframes imposed by the 
Act. In response, Parliament included a defence in the 
amended Act to failing to report suspicious activity, if 
the lawyer believed on reasonable grounds that the 
information was privileged. That will be helpful, but 
will require all lawyers to become familiar with the 
rules for legal privilege in a way not often required in 
non-litigious practices. ▪

Lloyd Kavanagh is Chair of MinterEllison RuddWatts 
and leads the firm’s financial services team. He 
is co-author of the AML-CFT section in Morison’s 
Company and Securities Law. Hartley Spring is a 
solicitor in the firm’s financial services team. 

Doing the bit 
you can do
BY KATIE  

COWAN

THE NEW LAWYER

I like to point out whenever I can that lawyers 
are also humans. Being human is the best reason I 
have found for encouraging people to really care for 
themselves in a less than ideal professional culture. It 
is also the best reason to care about the other humans 
and do what we can to improve all those other humans’ 
experience of life.

Most of the lawyers I have met, and especially the 
younger lawyers, want in some way to make the world 
better and improve it for others. And what a wonderful 
thing that is, since lawyers are an elite with on average 
more wealth, power and influence than the general 
population.

However, something I have seen and experienced 
painfully myself is the sense that one cannot do much 
while a junior lawyer, that one really has to wait until 
one is a partner or a judge or an MP to have any say. That 
message is disempowering and, honestly, a bit ridiculous.

I invite us to zoom out and consider the wider, sys-
temic and structural injustices that are still part of our 
world, together with the power we have individually 
and collectively, to improve them.

The tool I offer to do this work is the idea of “doing the 
bit you can do”. DTBYCD, and its converse, Not Doing 
The Bit You Cannot Do give us power where perhaps 
we did not think we had it.

But first, a biology recap. Humans have survived like 
we have almost entirely because of our social cohesion. 
We have “succeeded”, evolutionarily-speaking, because 
despite significant weaknesses as individuals that made 
us vulnerable to predators and the elements, when we 
lived and acted as groups, we were anti-fragile. Biological 
forces like attachment and shame mean other people’s 
actions and simple perceptions of us can be very real 
comforts or very real threats. We are wired to care about 
others and to act in others’ interests, not just our own.

Complex things like culture systems take time (often 
decades) to change. They also rarely take single events 
or moments or people to change. What they take are 
many actions, big and small, by many people, in many 
places, over time. And that is what doing the bit that 
you can do is all about. Robert Kennedy said as much 
in a speech to the youth of South Africa in 1966:

“Few will have the greatness to bend history itself; 
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There is a big caveat to the DTBYCD process: if your 
brain tries to tell you that the bit you can do is something 
that makes you feel upset or terrified or some other 
sense of threat, then that is probably not the bit you can 
do, yet, if at all. The bit you can do might be a smaller, 
gentler, version of that. Or it might be taking preparatory 
steps, like reading up on something, first. Or it might 
be something else entirely. Do not underestimate our 
brains’ ability to bully us about what we “should” do. 
I do not really care what you “should” do if that is not 
matched by what you can do. Shoulds in that context 
do not get us very far.

The beauty of DTBYCD is it both lets you off the hook 
and puts you on the hook, both in glorious ways.

How many systems and cultures and injustices around 
us would benefit from change, transformation, or dis-
card? Pretty much all of them. For anyone wanting to 
make the world a better place, it can feel like too much, 
so you do nothing. Doing the bit that you can do is an 
antidote to overwhelm and all-or-nothing modes. You 
do not do more than you can do given time, resources, 
capacity, influence, but equally you do do something.

Take it from someone with a serious mental health 
issue who always wants to do more than her capacity 
will allow: the idea of doing the bit I can do (and equally 
not doing the bit I can’t do) has released me from the 
guilt of not doing more while increasing the number of 
things I actually do. What a happy paradox.

Our profession, like our society, is a joint undertaking; 
we are responsible for it together with all the other 
lawyer humans. Don’t let the size of the thing you want 
to change put you off doing a tiny thing in pursuit of it. 
You are not alone, you do not know who is watching 
and being influenced by your choices, and the collective 
tiny things of many people are more likely to bring about 
widespread and long lasting change anyway. If we all 
keep doing the bits that we can do, big and small, we 
do good by all the other humans and by ourselves. And 
it feels pretty great too. ▪

Katie Cowan  katie@symphonylaw.co.nz is the 
founder and director of Symphony Law, and host of 
The New Lawyer Podcast (thenewlawyer.co.nz) for 
new and prospective lawyers with the aim of thinking 
in new ways about the practice and culture of law.

but each of us can work to change 
a small portion of events, and in the 
total; of all those acts will be written 
the history of this generation.”

So here’s how it works. When 
confronted with something you 
wish was different, you ask yourself 
what’s the bit you can do. The longer 
form of the question is, “What, given 
my age, expertise, resources, level 
of influence, mental capacity, skills 
and available time, is the bit that I 
can do?” The answer will generally 
present itself right away.

My point here is not that it is not 
also the work of those currently in 
leadership roles to do better and 
address the problems in the pro-
fession or in society. My point is 
just that we, the new (or new-ish) 
lawyers, do not have to wait until 
we sit in their seats to start doing 
the bits that we can do.

Sometimes the bit you can do is 
something big, like starting a pro-
ject or running for office or taking 
up a governance role, thereby 
helping shape policy and practice 
in the direction you want it to go. 
Sometimes the bit you can do is 
volunteering your time or money 
to an organisation doing work you 
believe in. Sometimes the bit you 
can do is model the behaviour you 
wish was more prevalent in your 
organisation, like going home at 
6pm, or question the policies for 
employment or career progression 
where you work. Sometimes the bit 
you can do is privately educating 

Providing Professional Indemnity and specialist insurance 
products to the Legal Profession
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04-819-4000 
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yourself on issues and experiences 
faced by people not like you; reading 
books or deliberately choosing TV 
and movies made by people who are 
not exclusively white and male if 
you are white and/or male, or seek-
ing out the stories of beneficiaries 
or refugees.

But we are all busy with jobs and 
lives and families and obligations. 
So sometimes the bit you can do is 
simply calling out a sexist or racist 
joke as unacceptable or registering 
disapproval when groups are dis-
proportionately male and/or white 
(speaking up against unjust group 
norms is like a culture-changing 
bomb we can let off anytime we like).

And then again, sometimes, the 
bit you can do is simply being kind 
to yourself and tending to your own 
needs. That is important work too; 
you will have greater capacity when 
you repeat the question to yourself 
at a later time.
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“Yet he hath ever but slenderly 
known himself,” says Regan to Goneril 
of their father Lear, before they set about 
robbing him blind. She’s right, Lear does 
not know his own weaknesses; vanity, 
hubris, neediness. That ignorance feeds his 
biases, and ultimately drives his doom. But 
you do not have to be prone to wandering 
moors at night in your pyjamas to suffer 
from similar problems. None of us know 
all that we should, and we all have biases.

In legal disputes, biases can come to 
the fore. In this context, by biases I mean 
“tendencies to think in certain ways that 
can lead to systematic deviations from a 
standard of rationality or good judgment”. 
It can also be known as “why people do 
dumb stuff ”.

Mediators get a unique and privileged 
window into how parties see legal dis-
putes. We often see all manner of biases 
swirling around. One of the most common 
is hostile attribution bias – the tendency 
to wrongly perceive hostility as the other 
party’s driving force. As a mediator, you 
know this bias is in play because you hear 
the same thing privately from both parties 
– a riff on “the only reason we are here is 
because XXX is a complete jerk, who is out 
to get us”. Sometimes people actually do 
use the same obscenities to describe each 
other; cue mediator chuckling internally 
at the dark humour of his day.

Confirmation bias is also common 
amongst disputants. This is the tendency 
to search for, interpret, focus on and 
remember information in a way that con-
firms your preconceptions. People perceive 
reality, past and present, through a prism 
of self-interest. Or, as the old saying goes, 
“people hear what they want to hear”.

Optimism bias is a major impediment 
to settling any case. This is the tendency 
to overestimate the prospect of favourable 
outcomes. It is essentially wishful thinking. 
But this can hide behind quite sophisti-
cated self-justifications in legal disputes. As 

a mediator, you can get a sense of whether 
optimism bias is at play when, in a win/
lose dispute between two parties, you ask 
both privately what they think their per-
centage chances of success are. Often, they 
give you numbers that add up to much 
more than 100%. In fact, around 150% is 
common. Granted, part of this will be about 
gaming the mediator. But still, the exercise 
tends to suggest that one party, or both, is/
are kidding themselves to an extent.

Memory errors and biases are also an 
issue. There is a wealth of evidence on the 
extent to which our memories play tricks 
on us. The “misinformation effect” can be 
important, when memories become less 
accurate because of interference from post-
event information. I think that sometimes 
people’s recollections of key events can be 
twisted by the legal framework that their 
lawyer applies to them.

So a conversation about a project being 
late becomes a time extension application. 
Egocentric bias in memory is also common. 
People gain confidence from recalling the 
past in a self-aggrandising way. More than 
90% of college professors say they do 
above-average work. One quarter of high 
school seniors say they are in the top 1% 
in terms of their ability to get along with 
other people.

It is important for a mediator to amelio-
rate bias; to help disputants listen to, and 
get an understanding of, the hard stuff, 
the information that runs contrary to their 
positions. The better disputants understand 
that information, the better they are able 
to make rational judgments about whether 
and how to settle.

This “debiasing” is a tricky business. It is 
a battle that can never be completely won. 
Success is measured in increments, and 
may never be acknowledged. I for one have 
never been in a mediation where anyone 
had a Jake Blues at the Triple Rock Church 
moment, and cried “I can see the light!” But 
then again, I am plainly not James Brown.

Recognition is the key. Recognising that 
someone’s reaction is part-sourced in a 
bias, rather than having a fully rational 
foundation, allows you to start work on 
debiasing. And to shape your approach.

Approaches to debiasing can include 
incentives, “nudges” and training. 
Incentives can be as simplistic as “if you 
will spend 10 minutes talking about issue 
A which is important to X, X has agreed 
to spend 10 minutes talking about issue 
B which is important to you”. “Nudges” 
can involve changes in how information is 
presented, or who presents it. Sometimes a 
message is more palatable if it is delivered 
by a friendlier face, or in a side-meeting. 
Training can take many forms. Often an 
important job for the mediator during a 
settlement “haggle” will be to guide the 
parties on the most effective way to pres-
ent an offer.

By recognising bias, and utilising the 
best approaches to debiasing, mediators 
can and do help parties to reach rational 
and enduring settlements.

Lest all of this sound smug, I hasten to 
acknowledge that we mediators are also, 
of course, riven with bias, and no doubt 
associated hubris. My kids have not sent 
me out on to the moors yet, but I think they 
are subtly stealing all of my stuff. They do 
also work assiduously to help me keep it 
real. My 13-year-old daughter said to me the 
other day: “Dad, it’s hilarious that you’re so 
into that mediation thing, because you’re 
useless at it at home”. ▪

Mark Kelly mark.kelly@parkchambers.
co.nz is an Auckland barrister and com-
mercial mediator, practising from Park 
Chambers. He trained as a mediator at 
Harvard Law School and with LEADR. 
Mark is an AMINZ Fellow and Councillor. 
He has mediated a wide range of com-
mercial disputes, and is on various 
mediation panels.

MEDIATION

“I’m not biased, they are”
BY MARK KELLY
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MEDIATION

Conflict is not intrinsically negative, and may 
be the precursor to both constructive and positive 
change. The context in which conflict arises, and the 
way that we deal with it, will ultimately decide whether 
conflict is cathartic or destructive.

Many believe that war is embedded in our very 
nature. This conclusion is based on the tendency for 
modern societies to go to war, and on observations of 
how those living a pre-agricultural “hunter-gatherer” 
life supposedly behave. Observations of the sometimes 
violent behaviour of our closest living relative – the 
chimpanzee – also support this theory.

However, Douglas Fry & Patrick Soderberg’s study of 
tribal societies that live by hunting and foraging found 
that war was an alien concept, and not an innate feature 
of primitive people. The study found that, although 
such hunter-gatherers are far from peaceful, they are 
not warlike. Most violent deaths are at the hands of 
other tribesmen, not “foreigners”. While we may well 
be murderers, we do not appear to be the warriors of 
anthropological legend.

Compared to modern, “developed” nations the 
study found that most “primitive” people were quite 
peaceful and it concluded that war was probably not 
common before the advent of agriculture 10,000 years 
ago. Archaeological surveys have also reached this 
conclusion.

Five pre-conditions have been posited by anthropolo-
gist R. Brian Ferguson for turning peaceful, tribal people 
into the war-prone societies of recent centuries:
• Moving from a nomadic to sedentary existence – often 

tied to agriculture,
• A growing regional population and increased pressure 

on resources,
• The development of a social hierarchy,
• Increased long-distance trade, particularly in high 

value goods, and
• A severe climatic change that breaks down the sub-

sistence base.
In warless societies of hunter-gatherers, social organi-
sations do not extend beyond family and a network of 
kin. In contrast, hunter-gatherer societies that make war 
have larger and more defined groupings such as clans. 
It seems that identity with a group or tribe makes for 
a sense of collective injury and a desire for collective 

Changing the way we argue
Part 1 – Our approach to conflict

BY PAUL SILLS

retaliation.
Given that all five pre-conditions 

are present in our society today, and 
are intensifying as time goes on, 
how can we avoid an escalation of 
violent conflict?

The existence of conflict is not 
the issue – it is our response that 
is the problem. Conflict encourages 
open-mindedness and helps avoid 
the tendency towards collectivist 
group thinking that many organisa-
tions and tribes fall prey to. The key 
is not to avoid conflict, it is to learn 
how to manage conflict effectively 
so that it can serve as a catalyst, 
rather than a hindrance to society 
at large. According to Richard Rohr:

“We grow through necessary 
conflicts and tensions. I don’t 
think there is any other way. 
Dancing along a self-created 
primrose path will merely 
lead you to illusion and 
superficiality.”

Conflict should not be avoided, but 
should be engaged with construc-
tively. There is a transformative 
power within conflict because it 
can bring about meaningful change 
for all concerned when it is handled 
well. As William Ury noted:

“We need more conflict, not 
less, to really uncover and 
address a lot of issues that 
are still not being addressed 
properly in this world … it’s 
about transforming conflict 
from its often destructive 
forms of violence and war to 
more constructive forms such 
as non-violent action and 
negotiation.”

Some of the ways that conflict 
benefits us include:
• Conflict encourages new thinking 

– many people enjoy constructive 
conflict and argument as a stim-
ulus for new thinking,

• Conflict raises questions on 
both sides of an issue which can 
result in new ideas that benefit 
individuals, organisations and 
society. There is a constant need 
to question or challenge the status 
quo and conflict represents an 
opportunity to reconsider how 
we do things,

• Conflict builds relationships 
–being thought of as agreeable 
may seem ideal, but encouraging 
conflict can strengthen relation-
ships through better connections, 
understanding and respect,

• Conflict can create a climate of 
innovation that encourages crea-
tive thinking and novel solutions 
to issues,

• Conflict beats stagnation – avoid-
ing conflict means avoiding 
change. This is a futile exercise 
we all practice but should stop. 
We need to embrace change to 
move forward.

As the five pre-conditions place ever 
more pressure on modern society, 
our tendency to solve conflict with 
violence may increase. We see this 
playing out every day on the news. 
We need to challenge how we 
engage with each other and other 
tribes over resources, conflicting 
issues, beliefs or points of view.

Paul Sills  paul.sills@paulsills.
co.nz is an Auckland barrister 
specialising in commercial and 
civil litigation. He is also an expe-
rienced mediator. This is the third 
of three articles on how to have 
better conversations – at the heart 
of good dispute resolution.
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What has been your experience or interaction 
with legal innovation and technology?
During my seven years at Allen & Overy in London I was 
lucky to be a part of, and work alongside, a number of 
leading developments in the global legal innovation and 
technology space. A&O has led the way with a number 
of their offerings including aosphere (online services), 
Peerpoint (contract lawyers) and Fuse, their technology 
incubator. It’s been great to bring this experience to 
Simpson Grierson, while also continuing to learn and 
keep up with new opportunities and developments. In 
particular, it’s been great to help Simpson Grierson with 
new initiatives, such as our online health and safety 
management service.

What changes have you seen in your 
firm, team or organisation recently?
It is also great to see more of Simpson Grierson’s legal 
teams using Design Thinking to solve problems. I 
know from my own experience that taking the time to 
understand the end-users needs and then prototyping 
and testing ideas leads to better products, systems and 
processes.

What challenges or barriers do you face when 
innovating or looking to use new tech?
Although it is important to be moving fast and exper-
imenting, there are always steps you need to take and 
things you need to be thinking about before doing 
something differently and/or introducing new tech. 
For example, it is important that requirements around 
security and data protection are met and that there is 
adequate support in place.

You also cannot just introduce tech for tech’s sake, 

Caroline 
Ferguson
Business Transformation 
Manager, Simpson 
Grierson

LawFest organiser Andrew King 
begins a series of interviews with 
key legal professionals with their 
innovation and technology stories.

it must be solving real problems 
for your clients and you need to 
think about the people element of 
any change. The best results come 
from having people with the right 
skills working with the technology 
to ensure you are getting the full 
benefit from it and supporting 
others to use it. Sometimes things 
will take longer the first, second and 
third time you do it in a different 
way so you need to have the per-
severance to push through and be 
open to adapting as you go.

What opportunities do you 
see with legal innovation?
We are already seeing many ben-
efits from taking more innovative 
approaches to the delivery of legal 
services, these include:

A more efficient, effective and 
enjoyable experience for clients 
(eg through visualising legal pro-
cesses to increase transparency and 
understanding),

Less drudge work for lawyers so 
they can focus on the higher-value 
work for clients (eg using machine 
learning solutions to extract 
important data from large pools of 
documents so lawyers can focus on 
analysing the information),

Increased access to justice for 

those who may not always seek 
legal services due to cost, complex-
ity and/or not feeling comfortable 
to ask for help.

With greater adoption of 
tech and more innovation, 
how do you see your role 
evolving in the future?
I believe it is going to become more 
and more important to remain 
curious, open to experimenting 
with new ways of doing things 
and technology, and continually 
learning what offers the most 
value to clients. It will also become 
increasingly important to be able to 
collaborate, partner and work with 
people with all sorts of expertise 
including data analytics, artificial 
intelligence, design and behaviour 
science. ▪

If you want to learn more about 
innovative practices, drive greater 
efficiency within your organisation 
and ultimately drive profitability, 
then LawFest is the event for 
you. LawFest is being held at the 
Langham hotel in Auckland on 
8 March 2018. Find out more at 
  lawfest.nz

INNOVATION
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Lawyers 
and the 
bequest 
business

BY GEOFF ADLAM

New Zealanders give around $2.8 billion 
annually to charitable and community 
causes. Over half of that is from individuals, 
according to the Giving New Zealand report 
published at the end of 2015.

We’re among the most generous in the 
world. The English-based Charities Aid 
Foundation’s World Giving Index 2016 
ranked New Zealand fourth in the world 
out of 140 countries, behind Myanmar, the 
United States and Australia.

Charities and not for profits are an important 
sector in the economy. There are about 
28,000 charities registered with Charity 
Services, reporting annual gross income 
of over $22 billion. There are also a large 
number of not for profit organisations which 
are not registered as charities.

The number of registered charities has 
grown by almost 8% since 2011. All need 
funding to carry out their purposes. Earlier 
this year Canterbury Medical Research 
Foundation chief executive Kate Russell 
was widely reported as saying there was 
a lot of duplication in the charity sector.
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Charitable bequest increase wanted
Information from reports for 2015 showed registered 
charities received around $192 million from bequests in 
wills. This indicates that about 7% of the money charities 
receive comes from bequests. Philanthropy New Zealand 
estimated that 6.5% of registered charities received a 
bequest in 2014.

New Zealand’s charities want to increase the amount 
left to them in wills. This month, from 16 to 22 October, is 
Include a Charity Week, which seeks to heighten aware-
ness of making charitable bequests or gifts in wills. The 
campaign is now run by the Fundraising Institute of 
New Zealand (FINZ), and funded from the membership 
fees charities pay to join FINZ. Over 50 charities are 
participating.

Lawyers are obviously an important ingredient in 
success. The Include a Charity Week organisers target 
lawyers, with a free will information pack and client 
leaflet explaining the benefits and logistics of leaving 
a gift in a will to a charity (on the includeacharity.org.
nz website).

The information stresses the key role lawyers can play, 
with the suggestion that a growth in bequests will mean 
that more people will be asking for legal advice. A more 
active involvement by lawyers in promoting bequests to 
clients raises a number of issues, beginning with what 
will motivate donors.

Why do people give?
There has been a lot of research into the motivations 
behind giving to charity or for philanthropic purposes. 
In the United States not for profits such as Planned 
Parenthood and the American Civil Liberties Union have 
reported a noticeable increase in donations as some 
Americans attempt to counter their concerns at the 
political situation.

Giving USA’s 2017 report found, perhaps not 

surprisingly, that “people tend to 
give more money when they make 
more of it”. One study has found that 
the S&P 500’s performance influ-
ences nearly 40% of the variation 
in annual charitable giving.

Signals from friends, relatives 
and other networks are important 
influencers. People do respond 
to requests to give and direct 
their gifts to causes and issues in 
which they believe they can have 
an impact. There has also been a 
noticeable recent shift in giving to 
groups focused on animal welfare, 
environmental issues and interna-
tional affairs: “these categories were 
so small that we couldn’t track them 
until 1987”, says Giving USA.

Giving by bequest
The US Health and Retirement 
Study, which tracks about 30,000 
people aged over 50, has found that 
once people put charity in their will, 
their giving goes up significantly – 
doubling from an average of $4,210 
a year for the eight years before 
making a bequest in their will, to 
$8,500 two years after the will had 
changed to include charity.

“Getting in the will early tends 
to increase current giving and may 
help increase the size of the estate 
gift,” says Texan charitable bequests 
expert Russell James. He says the 
Health and Retirement Study has 
found that most charitable plans 

Information from reports for 2015 showed registered 
charities received around $192 million from bequests 
in wills. This indicates that about 7% of the money 
charities receive comes from bequests. Philanthropy 
New Zealand estimated that 6.5% of registered 
charities received a bequest in 2014.

were added within five years 
of death. Getting the charitable 
bequest into the will earlier means 
more money for the charity.

In the will bequest field there 
may also be changing tensions 
and expectations on how testators 
deal with their assets. Your children 
may be more convinced that charity 
begins at home.

A survey of 1,000 Australians 
commissioned by Slater and Gordon 
Lawyers showed that 26% of Gen 
Y Australians (16-34 years old) said 
they had, or would need to, rely on 
an inheritance windfall to purchase 
a home.

This compared to 8% of baby 
boomers (55+ years old) who said 
they had, or would need, an inher-
itance to purchase a home. In the 
middle were the GenX people (35-54 
years old), with 16%. Charities may 
be facing increasing competition 
from children when it comes to 
disposition of assets by will.

In New Zealand, Project Periscope 
Project Director and FINZ worker 
Jim Datson says fewer than 10% of 
people think about leaving a gift in 
their will to charity, but research 
has shown many more take to the 
idea when it is suggested to them 
as an option.

Client care considerations
There is obviously a difference 
between suggesting to a client that 
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they might care to consider a bequest, and actively 
promoting a particular charity.

New Zealand Law Society Senior Solicitor Regulatory, 
Charlotte Walker, says chapter 5 of the Rules of Conduct 
and Client Care is relevant. A lawyer must be independent 
and free from any compromising influences or loyalties 
in providing services.

“Rule 5.4.1 says a lawyer must disclose an interest 
that touches on a client matter, irrespective of whether 
there is a conflict. So in practical safety terms, it would 
be prudent to disclose any interest or association with 
a charity and to provide clients with a cross section of 
charities,” she says.

Ms Walker says it’s also important that lawyers are 
clear with the client and understand themselves why 
they are suggesting charitable bequests as an option 
“given that the retainer is to provide competent legal 
advice” and not to overreach the scope of the retainer.

“And if a testator has dependents, the lawyer would 
need to be careful not to overemphasise a charitable 
bequest at the expense of providing competent legal 
advice about the potential for a family protection claim.”

How could you start?
Jim Datson suggests asking a client to list all the groups 
they want included in their will. He says it can then 
be useful to explore whether the client has considered 
also leaving a gift to one or more charities. “Posing the 
question at that early stage can allow the client time to 
think through what that might mean for them if they 
had not previously considered the option.”

Auckland Foundation board of trustees chairman 
Geoff Clews says he has noticed that many lawyers are 
quite reluctant to talk about philanthropy with their 
clients “and if they do talk about it, they don’t want to 
be in a position where they are steering somebody to 
a particular organisation or a particular opportunity.”

solicitors and over 2,600 client interactions. It found that 
solicitors and clients were comfortable with references 
to charities and legacy giving during the will writing 
process.

The study found two types of language that are most 
effective in discussing bequests. Social norm framing 
involved telling people that charitable bequests is 
something other people do, and is the most effective 
message. Emotional framing asked clients to think about 
charities that they or their families care about or have 
benefited from. This was the only type of messaging 
which increased donations from clients both with and 
without children.

Which charity?
New Zealand’s registered charities and not for profits 
have a wide variety of names. Many national charities 
are structured along regional lines and the regions may 
operate with a high degree of autonomy (in June the 
SPCA decided to form one national organisation from 
its current 45 independent centres).

“One piece of advice is to advocate that the will spec-
ifies the Charities Services registration number for the 
organisation, particularly if the chosen charity tends to 
be of a federated nature,” says Mr Datson.

“That way, as organisational names, boundaries or 
overall configurations change, so the original intention of 
a donor can better be preserved. Being very clear about 
exactly which organisation is to be the beneficiary is 
sensible.”

Charities come and go – for example, there are cur-
rently 12 registered breast cancer charities. Each has 
both a different name and charities registration number 
to help minimise confusion, but several, including the 
Breast Cancer Network (NZ), have been deregistered.

“It’s not rare for charities to disappear over time. In 
fact, since the inception of the Charities Register in 2008, 
more than 6,500 charities have deregistered. So, making 
some provision for flexibility to allow for the potential 
demise of a chosen charity could also help avoid legal 
problems in the years to come,” says Mr Datson.

Most of the larger charities produce brochures on 
bequests and are happy to provide them to lawyers.

There is widespread agreement that anyone who 
wants to specify a service, activity or other require-
ment for how a charity should use their money needs 
to discuss this with the intended recipient charity. This 
is to ensure that the charity will be able to comply.

“The cost of an error here can be great and a pragmatic 
approach will serve all parties well,” Mr Datson says.

Are there tax advantages?
It may be more tax effective to give money to charity 
while still alive.

“An individual who makes cash donations to charity 
is entitled to a tax credit equal to the lesser of one-third 
of the total cash donations made during the income year 
and one-third of their taxable income for that income 
year (sections LD 1 to LD 3 of the Income Tax Act 2007),” 
says Tomlinson Law partner Stephen Tomlinson, a 

Mind your language
The terms “bequest” or “legacy” 
tend to be interpreted as something 
someone who is wealthy does, Mr 
Datson says. He says the phrase 
“leaving a gift in your will to charity” 
could remove that perception.

Russell James says establishing 
a social norm around gifts in wills 
can be successful.

“We suggest saying something 
like: ‘Many people like to leave a gift 
in their will or many people like to 
leave a gift to support an organisa-
tion that’s been important in their 
lives’. By saying this is a normal 
thing to do and lots of people like 
them have chosen to do this, social 
norms can be quite influential,” he 
says.

An English study between 2014 
and 2016 collected data from 31 

One piece of 
advice is to 
advocate that the 
will specifies the 
Charities Services 
registration number 
for the organisation, 
particularly if the 
chosen charity 
tends to be of a 
federated nature. 
that way, as 
organisational 
names, boundaries 
or overall 
configurations 
change, so the 
original intention of 
a donor can better 
be preserved.
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Help your clients plan their Will with a lasting gift that keeps on
giving - a bequest will support free palliative care in the community.
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providing specialist care to the terminally ill and their families.

Contact Olinka: 04 381 0163 or bequests@marypotter.org.nz

Make a caring difference in the community

member of the NZLS Tax Committee.
“As such, an individual who gives an amount equal 

to their annual taxable income to charity will end up 
receiving more in terms of the charitable tax credit than 
the amount of income tax they pay on their annual 
taxable income (as the effective tax rate for individuals 
cannot exceed 33%).”

In contrast, Mr Tomlinson says, trustees of a trust 
– which, for income tax purposes includes the admin-
istrator or executor of an estate – are not eligible for a 
charitable tax credit pursuant to section LD 2(f) of the 
Income Tax Act 2007.

“While income derived by an estate on assets that 
have been left to charity will be exempt from income 
tax (section CW 43), there are often practical issues in 
applying this tax exemption.”

Alternatives to registered charities
A growing number of lawyers are involved with com-
munity foundations (see the article which follows this). 
Geoff Clews describes it as an opportunity for people 
who want to create a bequest or long-term endowment 
to plug in to an existing structure but on a basis where 
they can retain as much involvement or control on how 
the funds they provide are ultimately dealt with.

“Our organisation is not about telling donors what 
to do; it’s about listening to donors and what moves 
them and then being able to provide them the right 
structure,” he says.

“My experience is that even those organisations that 
say they’ll honour a bequest aren’t in a position to really 
say, with changes in personnel and so forth, that that’s 
going to be the case in 10 years from now. The point of 
the relationship that is developed between a fiduciary 
intermediary such as our foundation is that it’s our job to 
reflect the interests of the donor in the way in which the 
donor’s philanthropic aspirations are met and because 
not all the money goes across to the charity there’s an 
inevitable discipline in maintaining the relationship 
and making sure that the continuing benefit to that 
organisation is treated and honoured and respected.”

Trustee company, Perpetual Guardian, says it has “over 
140,000 will relationships”. Its Foundation was launched 
in 2015 and has a general fund which focuses on a wide 
range of community needs, and sub-funds which focus 
on specific purposes. Donors may start their own legacy 

fund with a minimum contribution of $50,000. A will 
which leaves a bequest to the Foundation does not have 
to be written by Perpetual Guardian.

The company has also started a legacy gift plan “to 
enable individuals who wish to be philanthropic the 
opportunity to do so without outlaying a large amount 
of money up front,” says Manager, Philanthropy Services, 
Kirsten Taylor.

“Instead they can pay the premium on an insurance 
policy and nominate their favourite charity as the benefi-
ciary of the proceeds of the policy. After their passing, the 
proceeds of the policy flow into the Perpetual Guardian 
Foundation, where a fund is established to support their 
nominated charity, whether that is to keep good things 
going or to act in the capacity as an endowment-style 
fund to support the organisation in perpetuity, or as 
long as required,” she says.

“We aim to do what no single charity can do alone: 
make legacy giving a social norm and ensure that every 
New Zealander is protected by a will.” ▪

A D V E R T I S E M E N T
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Over the last 20 years, there 
has been a significant change of 
attitude in New Zealand towards the 
whole concept of charitable giving. 
The very word “philanthropy” once 
had negative connotations and 
conjured up images of rich people 
giving crumbs to the poor. But this 
has changed. Many people have an 
underlying desire to “give back”, 
“make a difference” and “leave this 
world a better place”.

It was just over 20 years ago that 
the first Community Foundation 
(CF) was established in New 
Zealand. A CF is a registered chari-
table trust which makes local char-
itable giving easy. It is governed by 
a volunteer board and donors are 
encouraged to establish their own 
Named Endowment Fund (NEF) 
under the umbrella of the CF. The 
money held in all of the NEFs is 
pooled for investment and admin-
istration purposes, but each NEF is 

BY BILL HOLLAND

Community Foundations
A strategic way to help clients to give

As professionals, it is definitely not for us to be telling 
clients what they should be doing in their wills. It is 
incumbent on us, however, to fully advise clients of 
options that are available when making a will.

People without children who have worked hard to 
establish their financial security are sometimes genu-
inely frustrated at just not knowing what to do with their 
estates. For these people, the idea of making a positive 
difference to their community on a permanent basis by 
having income paid to their chosen charity every year 
forever, is a very attractive one.

Likewise, parents with children naturally want to help 
their children first, but many love the idea of leaving, 
say, 10% of their estate to their local CF to provide that 
same long-term benefit to their community.

When clients seek my advice on making their wills, the 
discussion can often lead to charitable giving and I then 
explain that could be either a direct gift to a charity or a 
permanent endowment gift through a CF. My experience 
has been that most prefer endowment giving.

I have never sensed any resentment from clients for 
having raised the option of charitable giving. On the 
contrary, I have had many clients who have become 
very enthusiastic. Not only have they set up their NEFs 
through their CF and made provision for this in their 
wills, but in many cases they have chosen to start giving 

separately accounted for as if it were 
a sub trust.

The donors are encouraged to give 
to their NEF, either during their life-
time or as bequests. The CF invests 
these funds on a permanent basis so 
that the capital remains intact; and 
then makes annual distributions 
(usually around 4%) to charitable 
purposes.

The donor who creates the NEF 
may either direct which charities are 
to benefit or may leave it to the CF 
to decide (or a combination of both).

A CF truly enables a “gift that will 
keep on giving – forever”.

What is our role 
as lawyers?
As lawyers, we have the privilege of 
developing what can be very strong 
and long-standing relationships 
with our clients. They come to us as 
trusted advisers, seeking guidance 
on a range of issues, and sometimes 
not of a strictly legal nature.
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to their NEF while they are living. 
One client said, “It is better to give 
with a warm hand than a cold one”, 
but then she confessed that what 
was even better was getting the 33% 
tax refund on her gift.

If you are not familiar with your 
local CF already, I suggest that you 
get in touch. They are a powerful 
connector of generosity to local 
causes and, as a lawyer, your role 
in the process is key.

What are Community 
Foundations?
The Community Foundation move-
ment started in the United States 
and Canada about the middle of the 
20th century and has rapidly spread 
across the world. All of them start 
small.

In Vancouver 75 years ago, 
Alice McKay sought the advice 
of W.J. Van Dusen, a partner in 
MacMillan-Bloedel, on what to do 
with the $1,000 she had saved from 
her secretarial job. She wanted to 
invest her savings in a way that was 
both creative and significant for the 
people of British Columbia. Mr Van 
Dusen added $1,000 to Miss McKay’s 
savings and challenged nine other 
donors to match his gift. Then, with 
that initial endowment of $11,000, 

he created Vancouver Foundation.
This modest fund of capital has 

today grown to more than $1 billion 
and Vancouver Foundation, among 
the largest community foundations 
in North America, serves donors, 
charitable organisations and the 
people of British Columbia in a wide 
variety of ways. Over time it has 
grown to become a vitally important 
feature of the social and cultural 
landscape of British Columbia.

Time shows us that, when prop-
erly organised and carefully run, a 
community foundation can make 
a significant contribution to the 
quality of life in its town, city or 
region. It can be a very powerful 
force for good.

Here in New Zealand our community foundations are 
much more fledgling. Sir Stephen Tindall and The Tindall 
Foundation have been instrumental in assisting com-
munity foundations off the ground. Acorn Foundation 
in Tauranga, for example, has grown over 15 years to 
managing $18 million in funds and is anticipating $150 
million in future bequests.

Currently, there are 14 community foundations in New 
Zealand. It’s a growing movement with more in the 
planning stages. See more about community foundations 
at www.nzcommunityfoundations.org.nz ▪

Bill Holland  bill.holland@hobec.co.nz is a partner in 
Tauranga firm Holland Beckett Law and specialises in 
trust law and commercial and property transactions. 
He serves on a number of local and national charitable 
trusts, voluntary boards and advisory committees.
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There is a certain allure about 
the promise of technology.

New technology has undoubted 
potential to ease workloads in envi-
ronments under intense pressure, 
to advance both efficiency and 
productivity, and to keep us safer.

But this is a cautionary tale.
There is no question that in the 

District Court, where the over-
whelming majority of justice is 
administered in New Zealand, a 
trend to remote participation in 
proceedings through technologi-
cal advances such as audio visual 
links (AVL) between the courtroom 
and prison is saving time, reducing 
unnecessary travel and improving 
court security.

Some initiatives in remote par-
ticipation have been judicially led; 
designed to help spread keenly-sought 
judicial resource around high-volume 
demand that is beyond our control.

There is a place for technological 
advances. It is hard to imagine a 
modern court trying to perform its 
work without an eye on the future 
and a willingness to make the most 
of innovations designed to better 
serve people relying on the timely 
delivery of justice.

However, for all those working in 
criminal justice, it is important to 
resist any head-long rush toward 
new technology simply on the basis 
that it allows us to go faster and at 
less cost, when so much else is at 
stake.

For the judiciary and the legal 
profession alike, efficiency, speed 
and convenience are not, on their 

Ensuring technology serves 
the interests of justice
The Chief District Court Judge, Judge Jan-Marie Doogue, looks at the growing trend toward remote 
participation in the courts and explores what may be at stake if it is embraced without question.

own, good measures of integrity in the justice system. 
United States District Court Judge Joseph Goodwin 
reminds us that: “[The judicial system] must carefully 
segregate those inefficiencies that are mere products of 
time and place – which we would be foolish to retain – 
from those that are deliberately built into our system to 
spare a free people the convenience of the guillotine.”

In other words, the influence of technology needs to 
be moderated, in order to preserve and protect existing 
standards of criminal justice, including the rights of 
defendants and victims.

Where such standards cannot be assured, the tech-
nology ought not to be used, and this is acknowledged 
by ss 5, 6 and 10 of the Courts (Remote Participation) 
Act 2010 which paved the way for more use of AVL.

As judicial officers and officers of the court, the prin-
ciple of access to justice is a measurable standard we 
all share a duty to uphold.

I have become increasingly concerned about the 
issue of access to justice that initiatives around remote 
participation raise, and believe we may not have been 
sufficiently cognisant of a wider debate.

More vigilance is required to ensure the initiatives do 
not equate to diminished participation for any of those 
affected by a proceeding in our courts.

Access to justice, for defendants at least, implies 
the ability to obtain legal advice, information and rep-
resentation, the ability to participate in and comprehend 
legal proceedings, and to communicate with counsel 
during legal procedures.

However, these rights, along with being treated with 
dignity, take on an entirely different complexion when, 
during a hearing, defendants are not in the same room 
as the judge, their counsel, accusers or victims.

As the use of remote participation increases, and 
before it becomes so ingrained in our courts that it 
becomes a de facto default setting, it is important to 
take stock and consider whether in all circumstances it 
is genuinely serving justice – or serving the bottom line.

For our part, I believe the time has come for District 
Court judges to pause and examine our responsibilities 
to apply the law in a way that preserves this access to 
justice.

Impact of AVL
The most obvious example of remote 
participation in the courts is AVL. 
Reliance on AVL has grown markedly 
since it was first introduced in the 
District Court at Auckland in 2004.

Remote appearances are now 
features of our everyday work.

The most recent amendment to 
the Courts (Remote Participation) 
Act 2010, which came into force in 
March, introduced a presumption 
in favour of its use in criminal pro-
ceedings. In the lead-up to a trial, 
it is now presumed defendants will 
appear mostly by AVL.

Also, under s 8(2) of the Act, AVL 
may be permitted for sentencing 
defendants held in custody, pro-
vided the judge determines it is not 
contrary to the interests of justice.

Not surprisingly, over the past 
two years, AVL links for remand 
appearances grew by more than 
half, to number more than 18,000 
in the year to June 2017. Recently, 
the appearance rate has risen to 
nearly 2,000 a month.

AVL appearances are becoming 
the norm in some areas, notably in 
Rotorua where police have estab-
lished a hub for beaming defendants 
from police cells into the region’s 
courtrooms.

In some overseas jurisdictions, 
reliance on AVL has become busi-
ness as usual. In New South Wales, 
two-thirds of criminal court appear-
ances and all parole hearings are 
now conducted by AVL.

However, we all need to remem-
ber that remote participation is not 

COURTS
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automatic, and should not be regarded as such.
Participants are free to challenge whether the use of 

AVL is contrary to the interests of justice.
Individual judges have discretion to require a prisoner 

is physically brought before the court.
It would be a mistake to assume that defendants prefer 

remote participation, despite the current orthodoxy in 
New Zealand. The most up-to-date international research 
is that we cannot take that as applying to all defendants.

There is a growing body of research and evidence to 
suggest there are profound adverse consequences for the 
connection between our courts and our communities.

I accept that there are legislative policy decisions that 
have been made, and it is constitutionally inappropriate 
for judges to challenge those, and nor would I want 
to. However, I have taken steps to ensure judges are 
informed of factors pertinent to the proper exercise of 
individual judicial discretion to protect both procedural 
and substantive fairness.

For example, whilst there is clear evidence that 
some defendants prefer remote participation because 
of adverse consequences of appearing in person, such 
as prison privileges being withdrawn, some defendants 
do not prefer it because of the diminished quality of 
their relationship with their lawyer and in how they 
experience their in-court participation.

Fairness and accountability
Procedural fairness may become threatened in a number 
of ways, including by defendants being discouraged from 
expressing themselves as they otherwise might have 
done had they appeared in person, or by removal from 
the physical courtroom reducing their sense of respect 
and trust, diminishing procedural fairness.

Research shows the use of AVL may constrict a defend-
ant’s ability to participate in proceedings – there may 
be issues with trying to attract counsel’s attention for 
example.

Remote participation also has consequences for apply-
ing tikanga in the courtroom and in a judge’s ability to 
provide opportunities for transformative experiences 
in court.

Not least, there are implications for victims of crime, 
and for holding offenders to account.

Although victims are said to benefit from being spared 
having to physically confront defendants in court, latest 
research says it will not always be the case that victims 
prefer this.

In its submission to the Courts 
(Remote Participation) Bill, the 
Human Rights  Commission 
emphasised the potential impact 
on victims’ rights, stressing the 
“long-standing principle of criminal 
justice” that victims have the right 
to confront the defendant in court 
and observe the exercise of justice.

Sparing a defendant the emotional 
discomfort of being confronted 
by the presence of their victim 
runs counter to three purposes of 
sentencing in the Sentencing Act 
2002. The effect on the delivery of 
a victim impact statement within 
the provisions of the Victims’ Rights 
Act 2002 is also a consideration that 
may count against the use of AVL at 
sentencing.

These issues all contribute to 
a snapshot of a growing amount 
of evidence and research which I 
believe we should all be aware of 
so as to make informed decisions 
when considering whether a par-
ticipant should appear by remote 
participation or not.

For judges, I want to further explore 
procedural steps that will address 
the risk to the defendant’s “voice” 
and their feeling of being respected 
and their trust in the process itself.

We already have a protocol 
designed to safeguard against any 
diminished experience from remote 
appearance and I have recently 
reminded all District Court judges 
that it must be used uniformly.

We must all acknowledge there 
is a place for a technology that 
promises to be such a valuable tool 
for running a modern court. In this 
regard, AVL is a way of the future, 
but it is not the only way.

I expect District Court judges 
to consider carefully its effects, to 
be more selective about when its 
use is appropriate, and to adapt its 
application and design to ensure 
there is no degradation of justice.

I hope all court professionals will 
give this more thought and work 
constructively to guard against 
unintended consequences of remote 
participation. ▪
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The Chief District Court Judge, 
Jan-Marie Doogue, has asked that a 
reminder be issued to the profession 
about not approaching Registry staff 
if they are seeking a judge to recuse 
themselves.

She says:
“As you know, judges are obliged 

to sit on any case allocated to them 
unless grounds for disqualification 
exist. That is a well-known legal 
principle arrived at in Muir v 
Commissioner of Inland Revenue 
[2007] NZCA 334.

The duty to sit exists to protect 
judicial independence by preventing 
parties from “manoeuvring ... to 
improve their chances of having 
a given matter determined by a 

Reminder from 
Chief Judge on 
judicial recusal

particular judge or to gain forensic or strategic advan-
tages through delay or interruption to the proceeding”. 
(At para 35 of the decision.)

I am concerned that in the larger registries of the 
District Court, there are circumstances where counsel 
approach the registrar having conversations with reg-
istrars about whether or not a particular judge should 
hear a case. This is entirely inappropriate.

In one very recent example, a very experienced 
lawyer fronted at a registry and simply indicated that 
he would not appear before a particular judge, and that 
this would put the trial at risk. The suggestion was made 
that another judge should preside.

Counsel must not attempt to interfere with the allo-
cation of cases to judges.

The law is very clear that, should counsel be suggesting 
that a judge recuse himself or herself, that is a matter that 
must be resolved by way of formal written application 
to the said judge. The judge is then required to hear from 
all parties to the proceeding and give a formal decision 

citing reasons for their decision to 
recuse or not to recuse themselves.

It seems that this is often occur-
ring in situations where the judge 
may have expressed an opinion in 
an earlier case and that is not neces-
sarily a ground for refusal. The mere 
fact that a judge earlier in the same 
case, or in the previous case, has 
commented adversely on a party or 
a witness or found the evidence of a 
party or a witness to be unreliable 
would not without more be found 
to be a sustainable objection to that 
judge presiding.

As the Court of Appeal has said in 
R v Cullen [1992 NZLR 577]:

“It is inevitable that defendants 
will appear more than once before 
the same judge, and the fact that 
something discreditable to the 
defendant happens on one occasion 
does not make it inappropriate for 
the same judge to deal with another 
matter in the future. Judges are well 
able to put such things out of their 
minds, just as juries are expected to 
do from time to time with proper 
direction.”

The issue of recusal does not arise 
merely because a judge has ruled 
against a defendant on a pre-trial 
matter, even if the decision made 
was erroneous and adverse to the 
party now alleging bias.

Likewise, an expression of opinion 
in an earlier stage of proceedings is 
not necessarily a ground for recusal.

A judge is only disqualified if 
he or she has expressed views in 
the course of a hearing, in such 
extreme and unbalanced terms, as 
to throw doubt on his or her ability 
to try the issue with an objective 
judicial mind. The threshold for 
recusal is high in these types of 
circumstances.”

Her Honour reminds counsel that 
where they believe a judge should 
recuse himself or herself, “they must 
not approach the registry in person or 
by writing in email or otherwise – but 
must file a formal application and 
serve it on the other parties to the 
proceeding. The application will then 
be heard in open court, following 
which the judge will deliver reasons 
in support of their decision.” ▪

COURTS
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Presenting evidence with the 
use of technology in a courtroom 
has evolved over many years.

These days it’s not uncommon 
for a jury to be presented with 
a recorded audio visual police 
interview with an accused person 
accused during a trial.

It provides the jury not just with 
an audible story clip of evidence but 
also a visual display of reactions 
by the accused to questions being 
posed by a detective at the earlier 
stages of a case.

Years ago, the courtroom pres-
entation would have been recorded 
audio most likely obtained from a 
police recording on a large manual 
two-track reel to reel tape machine. 
And well before that technology 
arrived, police evidence would 
have been hand-written or typed 
interview notes.

Technology took a leap forward 
with the introduction of VHS and 
Beta video tape, and then came DVD 
and USB sticks.

However, better and more reliable 
ways of presenting evidence also 
come with problems such as format 
problems where a recording of audio 
and/or video will not play through 
the courtroom system.

Introducing ‘ClickShare’ 
and why it’s different
These days we are able to store large 
amounts of content on laptops, 
and it’s very common to see both 
prosecuting and defence counsel 
with their respective laptops in the 
courtroom.

The aim is to be more efficient, 
precise and paperless.

Over the past year, the Ministry of Justice has been 
rolling out a new application called Clickshare. About 
80 courtrooms now have this technology.

It means lawyers can present audio visual evidence 
off their laptop reliably.

Project Manager for the AV Capability Programme, 
Damian Bowler, says ClickShare is the solution to tech-
nical problems that can sometimes occur in courtrooms.

However, this doesn’t mean DVDs will be replaced 
permanently any time soon.

“We haven’t taken DVD players out of courtrooms 
because generally they do play, but the issue is when 
they don’t work it can mean a case might have to be 
adjourned. It can have a massive implication on all of 
the people involved in a case from the defendant to the 
lawyers and witnesses, the jury and the judge,” he says.

Keeping apace of justice
The information is transmitted through the portable 
courtroom AV system via a ClickShare USB button or 
dongle that simply plugs into a spare port on a laptop, so 
the audio or video format on the laptop isn’t a potential 
obstacle.

“That catchphrase, justice delayed is justice denied, 

ClickShare, solving AV 
problems in courtrooms
BY NICK  

BUTCHER

well this technology is all about 
addressing that,” he says.

The wireless system doesn’t 
require any cables for setup and 
does away with the need for 
specialist application software to 
display the required digital media 
on Ministry of Justice devices.

The new technology is a reflection 
of the sign of the times where court-
rooms include television screens 
and witnesses can give evidence 
from the other side of the world if 
necessary.

ClickShare is not fail proof but 
Mr Bowler says it is as close as 
it gets and adds capability to the 
courtroom.

“Desktop PCs, laptops, windows 
tablets and hybrid devices all work 
fine. If you know that the audio 
visual material will play on your 
device, it will play in the courtroom 
with ClickShare,” he says. ▪

COURTS
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The recent discussion paper One COurt, One Judge: An 
Integrated Court System for New Zealand Families Affected 
by Violence by Zoë Lawton aims to start a constructive 
discussion on an important issue – whether New 
Zealand should implement a One Court, One Judge 
integrated approach to managing a family’s multiple 
court proceedings.

One Court, One Judge
What is an Integrated 
Domestic Violence Court?

BY SARAH  
INESON

The introduction to Ms Lawton’s 
paper provides a simple analogy 
between a One Court, One Judge 
system and the way family violence 
matters are currently dealt with by 
our family and criminal court sys-
tems (the multiple court, multiple 
judge approach).

Consider you have a serious 
health issue and need numerous 
medical appointments over a 

period of months or years. Would 
you rather see a different doctor 
at a different medical centre each 
time treatment is required (bearing 
in mind that the new doctor would 
not have your full medical history); 
or would you prefer to see the 
same doctor at your local medical 
centre each time? Which of these 
approaches is most likely to ensure 
that your treatment decisions are 
consistent and well informed?

The Integrated Domestic Violence 
(IDV) Court system was established 
in New York State in 2001 and has 
since been adopted in a several 
other American states. A similar 
court started in Toronto in 2011. 
The IDV Court sees a single judge 
assigned to hear family and criminal 
court proceedings relating to the 
same family.

In contrast, New Zealand’s cur-
rent court system can see the same 

COURTS
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The New Zealand Law Society recently 
surveyed lawyers to ascertain whether, 
within the previous six months, they 
had experienced any:
• Delays in the processing of docu-

ments lodged with the courts for 
filing, and/or

• Rejection of documents lodged with 
the courts for filing.

The survey was published in LawPoints 
and received 127 responses over a one 
month period. The responses related 
to both District and High Court loca-
tions around the country, covering the 
civil (including family) and criminal 
jurisdictions.

114 respondents reported delays in 
the processing of documents; of these, 
84 related to the District Court. 66 
respondents commented that they had 
experienced delays more than twice: 

the length of delay varied from days to 
months, but the majority had experienced 
delays of more than two weeks.

43 respondents reported documents 
being rejected for rule breaches 
(examples of reasons given included 
incorrect forms, legislative references, 
spellings). 27 of these were in the 
District Court, 14 in the High Court 
and two were in both. Documents 
rejected were mainly in respect of civil 
matters, such as initiating documents 
and applications for default judgment. 
Lawyers commented on:
• Delays in the processing of docu-

ments lodged for filing (often several 
weeks and in some cases months),

• Lost documents/documents not 
making it to the court file, despite 
filing in advance,

• Documents being rejected for reasons 

that didn’t make sense to the law-
yers who prepared them (possibly 
suggesting a disconnect between 
lawyers’ and court officials’ under-
standing of the relevant rules), and

• Frustration at the registries’ use of 
NZ Post to return documents, which 
can increase delay, rather than using 
alternative, quicker means of com-
munication e.g., email/phone call.

The Law Society has shared the results 
of the survey with the Ministry of 
Justice. The Ministry has responded 
that issues such as those raised by 
survey respondents can occur from 
time to time in a system that handles 
large volumes of documents. The 
Ministry welcomes specific examples 
so that they can be followed up.

Many thanks to those who took the 
time to participate in the survey. ▪

Court filing issues survey results

incident(s) of family violence being dealt with in two (or 
sometimes three) different courts. District and Family 
Court cases are managed separately. There is limited 
information sharing between the jurisdictions. The 
scheduling of proceedings is not coordinated. There is 
often no consistency of judge in either court, and cer-
tainly not between the courts. There are usually different 
lawyers acting for the same party in different courts.

This can lead to the following outcomes:
• Inconsistency in court orders, bail conditions and 

sentence conditions,
• Fragmented legal representation and less well 

informed legal submissions,
• More frequent court appearances,
• Long delays in Family Court cases to ensure the 

criminal case is determined first,
• The outcome of the Family Court proceeding can be 

at odds with the District Court proceeding, and vice 
versa,

• Multiple judges dealing with the same family can 
mean more time is involved to bring the court ‘up to 
speed’ with the case and less attention can be given 
to the specific needs of each family.

An IDV Court system in New Zealand may have the 
potential to achieve the same positive outcomes as seen 
in North America, including:
• The ability for the judiciary to make better informed 

decisions,
• The ability for the judiciary to make more consistent 

decisions,
• A more streamlined process with fewer court 

appearances,
• Less fragmented representation,
• A process better tailored to meet the needs of each 

family, particularly through the 
provision of support services and 
programmes.

On the other hand, the New York 
experience has shown that dis-
position of cases is slower in the 
integrated system. However, it 
should be remembered that these 
families will often remain involved 
with each other for many years 
and may return to the District and 
Family Courts more than once, often 
over a period of years.

As well as the speed of dispo-
sition, there are other significant 
issues to be addressed when con-
sidering whether to implement an 
IDV Court system in New Zealand. 
Some of the questions that need to 
be asked are:
• How to ensure only admissible 

evidence is used to determine 
criminal guilt,

• How to ensure the higher standard 
of proof remains and is respected 
in criminal proceedings,

• How to ensure the burden of 
proof remains and is respected 
in criminal proceedings,

• Whether there should be an upper 
threshold of criminal offences 
that fall within the integrated 
court’s jurisdiction,

• How to ensure trial fairness and 

to minimise the perception of 
prejudice or bias, particularly 
whether a different judge should 
hear the case if it proceeds to a 
defended hearing,

• How to protect privacy of Family 
Court proceedings.

Ms Lawton has posed an important 
yet complex question. In reality, there 
would be many issues to address 
and ‘buy in’ would be required from 
numerous stakeholders. However, 
there does appear to be merit in 
thoroughly investigating an IDV 
Court for New Zealand. As noted in 
the discussion paper, “we owe it to 
the considerable number of families 
affected by violence to have an open 
mind”. ▪

To read Zoë Lawton’s discussion 
paper and feedback submissions 
from stakeholder groups including 
McWilliam Rennie Lawyers, New 
Zealand Law Society, Victim Support, 
Office of the Children’s Commissioner 
and Family Violence Death Review 
Committee go to   zoelawton.
com/current-research.html

Sarah Ineson  sarah@mcwr.co.nz 
is a consultant at the specialist 
family law firm McWilliam Rennie 
Lawyers.
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Two of the biggest “hot button” issues for law firms in New 
Zealand today are gender diversity and succession planning. 
What is the connection between the two?
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Gender diversity, 
succession planning 
and connecting some 
(important) dots
BY EMILY MORROW

Start 1, stop 54. Start 55, stop 91. Start 92, stop 126.
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Gender diversity is an issue because, although 
about 70% of law graduates are now women, many 
leave the practice early, so women are often under-rep-
resented as equity partners at senior levels in law firms. 
Succession planning is an issue because ageing baby 
boomer lawyers, the majority of whom are men, are 
wanting to retire and don’t have anyone to take over/
purchase their practices.

This creates an interesting dilemma: a large number 
of women are entering law but not becoming equity 
partners and a lot of older men are retiring wanting to 
sell their equity interests in their practice. What can be 
done to align these trends better and eliminate the dual 
problems of gender diversity and succession planning? 
Let’s take a closer and informed look at both.

Two law firms and two sets of issues
Law Firm A is a fictitious mid-sized general practice 
firm located in a regional centre and has 12 lawyers, 
six of whom are partners. Of the partners, five are male 
equity partners, all of whom are in their 50s and 60s and 
one is a female salary partner in her 30s. Three of the 
solicitors are men with five or more years of experience 
and the others are women with grad level to five years 
of experience.

The firm has a firm administrator and a managing 
partner and has been in existence for about 50 years. 
It is a regional leader in its market area with a strong 
reputation and client base. For three years the firm has 
had difficulty attracting solicitors because many young 

lawyers want to be in an urban 
setting, and with retaining female 
solicitors.

Law Firm b is fictitious larger firm 
located in an urban centre and has 
175 lawyers, 30 of whom are partners 
(15 of whom are aged 50 or over). All 
of the partners are equity partners, 
but have differing percentage inter-
ests. The solicitors range from grads 
to senior associates. Of the partners, 
five are women, all of whom have 
relatively small equity interests. 

About 50-60% of the solicitors over-
all are women, although in the grad 
to year four level, approximately 
75% are women, whereas amongst 
the senior solicitors and senior 
associates, about 75% are men.

The firm hires new grads each 
year, most of whom are women. 
About 80% of the grads leave the 
firm within three years and the firm 
has a chronic shortage of lawyers 
with three to eight years of experi-
ence. The firm has been in existence 
for 75 years and does commercial 
and litigation work, much of it for 
large institutional clients.

Law Firm B recently has had 
some difficulty attracting and 
retaining female owned/managed 
commercial clients because the firm 
lacked experienced female partners 
to interface with such clients.

Law Firms A and B both have 
“parallel” issues of retaining high 
potential female lawyers and 
cultivating more senior lawyers 
to take over the practices of older 
partners who want to retire in the 
foreseeable future. The result is 
shortened careers for women and 
abandoned practices (or firms) for 

A large 
number of 
women are 
entering 
law but not 
becoming 
equity 
partners 
and a lot of 
older men 
are retiring 
wanting to sell 
their equity 
interests in 
their practice.
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retiring partners. Although these firms are fictitious, the 
scenarios are real and playing out all over New Zealand.

What the research suggests about 
achieving gender diversity
Part of the solution to the “slippage” is to increase the 
number of highly qualified women who become the 
next generation of senior lawyers and partners. Clearly, 
men equally need to be part of the next generation and 
continue to do so on a regular basis. The problem is 
that women are over-represented at junior levels and 
under-represented at senior levels.

To learn about gender diversity best practices, I con-
tacted Kristen Liesch, a management consultant based 
in Calgary, Canada and New Zealand. Her expertise is 
in applying systematic, research-based interventions 
designed to optimise talent management and increase 
diversity.

I asked Dr Liesch:

Q:  How can a law firm retain female 
lawyers so they successfully 
move through to partnership?

“Partners first need to understand that the organisa-
tional and procedural framework that persists today 
emerged in a historical context when all lawyers were 
men. Today, women and men are looking for greater 
work-life balance, for job satisfaction, for more time 
to spend with their families and in pursuit of personal 
interests. Retaining qualified lawyers takes more than 
the half-hearted institution of flexible work schemes 
or extended parental leave.

It’s baffling to think that firms continue to waste time 
and money on interventions that make absolutely no 
difference.

Moving the needle requires a multi-pronged, data-
driven approach governed by the following principles:
• Do not waste time and money on interventions 

that seem like the right thing to do but are not 
evidence-based.

• Do target your interventions at critical points in the 
career trajectory.

• Do use cost-effective interventions proven to get the 
desired outcome.

Don’t do diversity training (alone)

There is no empirical evidence to prove the efficacy 
of diversity training. It eats into billable hours, and in 
some cases it is proven to make the situation worse. 
Combined with systematic structural design changes, 
diversity training can support inclusion initiatives, but 
on its own, it’s a waste of time.

Don’t turn to flexi-work; it 
won’t solve the problem

A flexible work hours scheme has proven to be an 
effective retention strategy in other sectors, but it is 
not a silver bullet in the legal field. In fact, there is 
no statistically significant relationship between the 

introduction of flexible hours and 
reduced attrition.

Tackle the billable-hour model

Firms that adopt values-based bill-
ing (VBB) systems, or remuneration 
that correlates with quality – not 
quantity – of work, will likely be 
the first to see significantly greater 
retention. (Contrary to a common 
misconception, when people quit 
their job, remuneration sits at No.10 
on their list of reasons for doing so.) 
Smaller firms are at an advantage 
when it comes to making this sort 
of structural change, with fewer 
stakeholders to get on board, and 
a less complicated infrastructure 
to modify.

Treat women like the 
asset they are

Stop perceiving your female law-
yers as an eventual liability and 
start investing in them today. Yes, 
a younger lawyer may get pregnant 
and take parental leave. Firms 
cannot and, for the most part, do 
not discriminate against female law-
yers for this reason when it comes 
to hiring. Nevertheless, studies 
show this perception, in addition 
to general implicit biases, affects a 
female lawyer’s experience at a firm: 
she is more likely to be given fewer 
professional development opportu-
nities, assigned less valuable files, 
and excluded from opportunities to 
work with senior lawyers.

Firms that discriminate against 
their female lawyers – deliberately 
or otherwise – are shooting them-
selves in the foot, because the 
research shows:
• Mothers are actually more 

ambitious than their childless 
colleagues,

• Women with kids are more pro-
ductive than childless women, 
and they get more productive 
the more kids they have,

• Women who take parental leave 
and then return to a firm are 45% 
less likely to quit than their peers.

Get serious about 
professional development

Regardless of their gender, a solicitor 
is 146% less likely to leave your firm 
if they are offered opportunities for 
professional development which 
include: opportunities to work 
with senior solicitors, the chance to 
tackle challenging files, mentorship 
or sponsorship by a firm leader.”

Q:  What, if any traps 
for the unwary are 
there in this process?

“Never assume that any single inter-
vention is going to create the desired 
outcome. Instead, consider each 
intervention as a nudge in the right 
direction. This is where data comes 
in handy. Get a grip on your baseline 
situation by collecting information 
about current demographics within 
the firm, then take stock at set peri-
ods following the implementation 
of interventions to measure results. 
Are your interventions moving the 
needle?”

Q:  What would success 
look like? In other 
words, what is optimal 
gender diversity?

“Some firms are pleased when their 
female representation at partner 
level reaches 20-30% (the average 
in large law firms is 20%). However, 
in order to capitalise on the diversity 
of thinking that women bring to the 
workplace, female representation 
needs to exceed the 33% “critical 
mass” threshold. Any less than 
that and, not only is the advantage 
female partners bring to the table 

Partners 
first need to 
understand 
that the 
organisational 
and 
procedural 
framework 
that persists 
today 
emerged in 
a historical 
context when 
all lawyers 
were men.
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greatly reduced, a phenomenon 
called “stereotype threat” can sab-
otage efforts at increasing female 
representation by creating an 
environment of scarcity – instead 
of enlarging the pie, it becomes 
a zero-sum game where women 
(subconsciously) feel the need to 
compete instead of collaborate. 
While firms need not aim for 100% 
female representation, any organisa-
tion should aspire to proportionally 
represent the demographics of its 
local community. So, make that 
50%.”

Q:  What is the single 
most important 
change a law 
firm can make to 
achieve sustained 
gender diversity?

“There isn’t one. The challenge of 
gender parity is an onion with many 
layers. Peeling that onion requires 
careful planning and expertise. A 
growing number of international 
firms have caught on and are shift-
ing their focus to evidence-based 
solutions and increasing the diver-
sity that populates their partnership 
pathways and fuels their success.”

Q:  What is optimal 
succession planning 
for retiring partners?

“Let’s connect the gender diversity 
dots with the succession planning 
dots. Assuming a law firm is suc-
cessful in achieving optimal gender 
diversity, the partners in the firm 
must also proactively tackle succes-
sion planning for their respective 
practices.”

This takes years to do correctly 
in many cases. Partners need to 
identify appropriate “heirs appar-
ent”, invest time and resources in 
training those people, segue their 
client base to these younger lawyers 
and so forth. This is true whether 
the next generation solicitors are 
male or female. For a more complete 
discussion of succession planning 
for lawyers, please see my article, 
“Succession Planning – Is Your 
Law Firm Getting it Right?” (Emily 
Morrow, LawTalk, 9 September 
2016).

To thrive long term, law firms will 
consistently need to achieve both 
gender diversity and successful 
succession planning. It’s no longer 
possible to bifurcate these issues. 
It’s just that simple (and that 
complicated).

Achieving optimal gender diver-
sity, of course, does not ensure suc-
cession planning will occur within 
a firm. However, to some extent, 
finding the right lawyer(s) to take 
over a retiring partner’s practice is a 
numbers game; the more candidates 
you have, the more likely you are to 
find the right ones. And that’s where 
gender diversity (and, in fact, diver-
sity of all types) comes in; it expands 
and enriches the candidate pool.

The solutions: research-
based plans for Law 
Firms A and B
Dr Liesch and I designed plans for 
Law Firms A and B as follows:

Recommendations 
for both firms:

1 take stock. Collect firm demo-
graphic data.

2 tackle the root. Introduce 
recruitment practices designed 
to mitigate implicit bias in order 
to select from 100% talent pool.

3 target problem areas. Begin to 
phase out/modify procedures 
undermining the advancement 
of female solicitors.

4 Cultivate a “family friendly” 
image. Modify website copy and 
imagery, introduce family-ori-
ented social events.

5 Monitor partnership offerings. 
When considering partnership 
invitations, evaluate candi-
dates horizontally according to 
pre-determined, qualitative and 
quantitative criteria, and assign 
a devil’s advocate.

6 Guarantee pay transparency. 
Prevent gender-based pay dis-
crimination by lifting the veil on 
pay.

Recommendations 
for Law Firm A:

1 benefit from “big smoke” losses. 
Market the advantage of regional 
living, target big-firm leavers or 

female solicitors who have not been practicing for 
2-5 years.

2 transition to Vbb (value-based billing). Take advan-
tage of modified pricing models to better allocate risks, 
align incentives and promote work-life balance where 
quality of work is rewarded over quantity.

3 Perform one-on-one check-ins with at-risk staff. 
Engage a professional to discuss job-satisfaction 
with all junior staff to identify factors contributing 
to voluntary attrition.

4 Implement a mentorship programme including file 
assignment rotation. Assign solicitors to partner 
files on a rotating basis. See, for example, my article, 
“Mentoring- What It Is And Why It Matters”, Emily 
Morrow, LawNews, 1 September 2017.

5 Use a legal “on call” strategy. Respond to demanding 
legal throughput by adopting the medical model and 
rotating staff through an “on call” protocol. See, for 
example, my article, “Gender, Lawyers and Legal 
Throughput”, Emily Morrow, LawNews, 30 May 2014.

Recommendations for Law Firm B:

1 Institute a “returners” policy. Make it easy for parents 
of young children to return to the firm after leave.

2 Systematise professional development. Create a 
sponsorship and/or mentorship programme, rotate 
solicitor assignments, implement accountability 
measures to ensure unbiased file assignments.

3 target female lawyers at risk of leaving. Collect and 
assess data regarding job satisfaction at the 3-year 
mark, and conduct professional development includ-
ing tailored, intensive coaching.

4 trial Vbb. Plan and roll out VBB pilot project with 
select clients.

5 Clarify the Pathway to Partnership. Make advance-
ment policies transparent, discuss individual solici-
tor’s progress toward partnership during performance 
reviews, ensure the pathway does not reflect bias.

Many New Zealand firms are successfully connecting the 
dots and achieving both gender diversity and succession 
planning. I know, I’ve worked with many of them. Your 
firm can do this too. The choice is pretty clear; sort this 
out and thrive professionally and financially over time 
or not. What’s your choice? ▪

Emily Morrow  emily@emilymorrow.com was a 
lawyer and senior partner with a large firm in the 
United States. She now resides in Auckland and 
provides consulting services for lawyers, focusing 
on non-technical skills that correlate with professional 
success.

Kristen Liesch is a talent management consultant with 
practices in Calgary and New Zealand. She specialises 
in helping organisations achieve – and leverage – 
greater diversity by implementing research-based 
design solutions. 
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Andrew Cotterrell is the legal director and chief 
executive of Cornerstone Partners in Wellington. It has 
been, he admits, a long and tough road, battling personal 
demons, to get to where he is today.

Originally from Dunedin, his family left for the capital 
when he was nine years old, yet he still describes himself 
as a “true southern man”. Anyone that has ever spent 
time in the south will know that many of the people 
from the colder end of the country exude the warmer 
end in personality.

Mr Cotterrell beams that sort of persona. And when 
you hear him talk candidly about his background, you 
begin to understand his lust for life at 56 years old. I am 
surprised for instance to hear that he once took time 
out from the law to be a firefighter.

In the late 1990s, he was successful, married and a 
partner in a law firm.

But we never really know what may lie around the 
dark end of a corner.

Mr Cotterrell had what he describes as a ‘John Kirwan’ 
moment. The former All Black wing is renowned for 
helping bring depression and mental illness into the 
mainstream, proving that even the tough guys can get 
the blues.

“I had a brush with depression. It got really bad and I 
was advised to go to psychiatric hospital Ashburn Clinic 
in Dunedin,” Mr Cotterrell says.

That was nearly 20 years ago and back then society 
still attached a fairly large dose of social stigma to mental 
illness.

“I was there for a year (at the clinic) when I’d thought 
I’d only be there for a few months. It was tough and 
then, once I was well again, the way back was another 
massive challenge.”

Losing everything
Materially and personally, Mr Cotterrell says he lost 
everything.

“I’d lost my partnership in the law firm, I’d lost my 
marriage, my assets. I’d not been around family or a 
city I knew. I had been around a lot of patients that I 

From ground zero up, 
comeback lessons 
from a lawyer
BY NICK  

BUTCHER

didn’t know, but I got through it, 
despite it being a really dark time 
in my life,” he says.

Mr Cotterrell says it wasn’t the 
pressures of being a lawyer that led 
to his illness.

“It probably magnified the per-
sonal issues I was having.

“I think now, all these years later, 
I am much more aware of the fact 
that having a life for me involves 
exercise, so I cycle, I do a little bit 
of swimming. I get a lot of energy 
out of the sea and mountains. I’m 
careful not to take on too many 
external problems from other people 
to solve, which perhaps when I was 
a younger man, I used to do too 
readily,” he says.

After the year at Ashburn Clinic, 
Mr Cotterrell was keen to get back 
into the legal sector but he wasn’t 
ready to face Wellington and so he 
set his sights on his hometown, 
Dunedin.

Applying for jobs
He was at the beginning of a jour-
ney and that road too had plenty 
of unforeseen potholes, after all his 
curriculum vitae now had a gap year 
spent in a hospital to explain.

“They’d ask where I’d been in 1999. 
I told them the Ashburn Clinic. I’m 
now fine and if you communicate 
with them you’ll see that my break-
down was about some personal 
circumstances, not law. But I could 
see their eyes closing. I could almost 
hear the shredder going as I left the 
office with the parting words of ‘we’ll 
get back to you’,”.

PRACTISING WELL
Mr Cotterrell wonders how he 

might have dealt with the situation 
if he had been the employer back 
then. “To be fair, it was 1999. Now 
I’m an employer and if I had been 
interviewing myself I may have 
hesitated as well,” he says.

Fighting fires
This wasn’t, however, his first break 
from the legal profession, and that 
one involved shedding the shirt 
and tie.

After he completed his Bachelor of 
Laws in 1985, and then spent almost 
two years overseas, Mr Cotterrell began 
working at a law firm as a solicitor in 
a commercial property team.

Following the 1987 sharemarket 
crash he left the legal sector and 
was a firefighter for about two years, 
before returning to law where he 
eventually made partner in a mid-
sized firm in 1993.

“They told me at the firefighters 
interview, this is a man’s job, and 
you’ve been behind a desk. That 
gave me even more determination 
to apply and train,” he says. He 
graduated as top recruit.

And that determination, little did 
he know at the time, would be put 
to good use later on in life.

So, once the flame was put out on 
his firefighting days, life was looking 
promising in law again.

Recently, Mr Cotterrell returned 
to Dunedin to celebrate the 150th 
anniversary of the law firm, Downie 
Stewart.

Back on the road
It’s more than a law firm to Mr 
Cotterrell because it was the one busi-
ness out of all those he approached 
that didn’t turn their heads after he 
explained his ‘missing’ year.

“They hired me. It was the door 
that opened that started the pro-
cess of going from ground zero to 
rebuilding. I started that job at the 
beginning of 2000 after taking a six-
week break seeing my twin brother 
in the UK. Family is what holds you 
up when other things have brought 
you down,” he says.

Mr Cotterrell was employed by 
Downie Stewart for four years.

5 4

O C T O B E R  2 0 1 7  ·  L AW tA L K  9 1 1P r A C t I S I N G  W E L L



He says he felt like a graduate 
attending his first job when he 
returned to work with the firm.

“I was pretty nervous for months. 
I’d lost my confidence so I wasn’t 
confident about analysing legal prob-
lems or drafting documentation.”

He says Gerard DeCourcy, a 
Downie Stewart Partner, was in his 
corner and an untiring supporter 
from the outset.

“He was amazing. There was a 
coffee cart near the office. He would 
go by my desk and if he detected I 
was struggling, such as having my 
head face down at my desk in tears, 
he would say ‘time for coffee I think’, 
and it worked,” he says.

Movie reference that 
won the firm over
Humour can sometimes save the 
day and put people at ease and it 
was Mr Cotterrell’s jovial manner 

that worked during his interview 
for the position at Downie Stewart.

“It was the fifth firm I’d approached 
and I was feeling flat. I thought ‘I’m 
just not going to get a job’. I could 
just see that this year was going 
to stigmatise me. Sure enough, 
the interview was going well and 
just the like the other interviews, 
that question came up again and I 
thought it’s going to be the roadblock 
every time,” he says.

So he took a risk and made refer-
ence to the Academy Award winning 
film One Flew Over The Cuckoo’s Nest.

“I explained that I’d been in a 
psychiatric hospital and then said 
‘before you ask, Jack Nicholson 
and the Chief were not there’. 
Fortunately, those interviewing 
me had seen the movie and they 
laughed. It broke the ice. It com-
pletely changed the dynamics of 
the meeting.

“We then talked about my time 
at the clinic and I offered medical 
contacts for them to call to reassure 
them that I was fine, that I need to 
take some medication for a while 
and check in once a fortnight with 
the psychotherapist to help ease 
me back into normal living as an 
outpatient,” he says.

Advice for those 
who have been in a 
similar situation
Mr Cotterrell says healthy living is 
the key to his long-term recovery.

“I don’t think what I went through 
will ever occur again but then I don’t 
want to test that theory either,” he 
says.

After four years at Downie Stewart 
and earning much less than he was 
when he was a law firm partner, Mr 
Cotterrell moved back to Wellington, 
where home is today.

“It was very difficult. I felt some 
anxiety about it. I’d walk down the 
street feeling as if I was in a bright 
red suit and that everyone could see 
me and remembered that’s that guy 
who had the breakdown. You forget 
that you’re old news, yesterday’s 
fish ‘n’ chips paper but to you, you 
don’t know that.”

Mr Cotterrell credits his family for 
their unstinting support. He has a 
sister in Wellington and his twin 
brother now lives in Christchurch 
but commutes to the capital for 
work three days a week.

“That sort of network and a bit 
of self-determination helps you just 
get over yourself.”

He says returning to Wellington 
where things had gone so wrong 
for him nearly 20 years ago was the 
right decision.

“Face your demons, It’s all in your 
mind,” he says.

He says he’ll never forget his time 
in Dunedin at Downie Stewart. His 
respect was such that he created 
the Southern Man Tournament 
that sees him catching up with the 
people that stood by him every year 
at a different location in the South 
Island, playing golf, enjoying a lot 
of laughter and consuming Central 
Otago cuisine and wine. ▪

◂  Andrew 
Cotterrell 
(right) with 
Gerard 
DeCourcy, 
partner at 
Dunedin law 
firm Downie 
Stewart, 
who took a 
chance and 
hired Mr 
Cotterrell 
after a 
year’s 
stay in a 
psychiatric 
hospital.
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A Wellington writer has laid bare his agonising 
battle against depression in a graphic novel with the 
help of an illustrator who has previously worked on 
Robocop and Hellraiser graphic novels.

Brent Williams was a family lawyer when he was 
struck by the condition in 2009 after completing two 
major projects, and details his struggle in Out of The 
Woods with illustrations by Turkish artist Korkut Öztekin.

Williams began his writing journey through journals 
when he realised he had depression and anxiety.

“I was so isolated when I was ill, to write down how 
I felt was hugely comforting; I had somewhere to put 
my feelings and emotions, which I was really struggling 
with. I started this before I went to a therapist, and that 
just developed. I always carried my journal with me 
everywhere I went and wrote in it,” he says.

“It gave me really good feedback into how I was doing, 
it gave me good insight into some of the things that were 
occurring, and it would encourage me to do good things 
for myself like see a doctor when I was really struggling.”

Williams says the logic behind a graphic novel – oft-re-
garded as the home of superheroes – was quite simple.

“I think in pictures and it really helped me to put 
images around my emotions, and around depression 
itself, ‘cos it is such a difficult thing to get hold of some-
times. So I gave it a shape in the form of a graphic novel.”

But he also has a background in comics – as a lawyer 
he created comics for young people to understand the 
law, and for new migrants to cope with loan sharks 
and hire purchase agreements. “It was a good way 
of getting across to people who weren’t comfortable 
reading English.”

Ironically, despite writing during his depression, Brent 
says he struggled to read at all. “I just couldn’t physically 
focus or concentrate enough to read, it’s a common trait 
among people who have depression.”

Williams hadn’t met Öztekin before collaborating with 
him. And still hasn’t. He was familiar with the artist’s 
work so wrote asking if they could work together on 
his project. But Öztekin initially told him he was too 
busy finishing off Robocop: Last Stand and teaching at 
university.

Undeterred, Williams emailed Öztekin some chapters 
and a few weeks later got a response, “Yeah, I wanna 

PRACTISING WELL

Lawyer’s inspiring battle 
lit up in graphic novel
BY CRAIG  

STEPHEN

▴  Brent 
Williams, 
author of 
graphic 
novel Into 
the Woods

work on your book,” with the artist finding a common-
ality with the writings in his own personal struggles.

And so began three years of collaborating via email 
and Skype. Among the stuff Williams sent off were 
images of Wellington, such as the Botanic Gardens and 
Cuba St that Öztekin has managed to replicate virtually 
identically.

“I was very particular, I wanted this to closely reflect 
my personal story, I had to feel it. I sent him a lot of 
lot of instructions, photographs, maps and books, a lot 
of stuff, and he did a very good job of capturing that. 
But not too faithfully, sometimes it is more metaphoric, 
and so it feels like a Wellington place but it could be 
anywhere. He was free as an artist to bring in those 
universal elements.”

Slow decline before the crash
After graduating Williams set up the Wellington 
Community Law Centre and later established the 
Legal Resources Trust. In his forties, Brent managed 
the implementation of the Care of Children Act and 
the Parenting Through Separation Programme for the 
Family Court. He was married with four children. Then 
it all went awry.

While the triggers may seem obvious, notably a 
stressful workload, there were long-hidden issues that 
suddenly resurfaced.
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“It was a bit of a slow decline then 
a crash. Stress is a huge thing. You 
are born with certain genes and 
you experience certain things as a 
child and these are big influences. 
But it is often not until you add 
stress during adulthood that the 
mix becomes toxic. The thing that 
ignites depression is often to do 
with things that have driven you 
from an early age.”

He says when his father, the 
well-known property developer and 
philanthropist Sir Arthur Williams, 
died when he was in his early for-
ties, he did not want to acknowledge 
the impact he had on his life. “I just 
wanted to turn my back on it, there 
was no emotion.”

Despite trying to put his father’s 
ruthlessly overbearing attitude to the 
side, he soon realised he had been 
avoiding this for years. Working on 
sensitive issues in the Family Court 
brought back his own experiences.

In Out of The Woods, Williams 
reveals in detail his father’s “old 

but no amount of willpower, no 
amount of pushing myself on was 
helping – my mind and body had 
shut down.”

Out of The Woods is a gripping, if 
somewhat difficult read, but also 
invigorating as Williams realises 
his situation, seeks help through 
his doctor and therapists, and finds 
ways to improve his health. As he 
does so he also has to deal with a 
tumour in one of his kidneys.

The novel provides a valuable 
insight into a condition that many 
people, including, of course lawyers, 
suffer with but either are unaware 
of, or in denial about.

Brent Williams is now looking to 
team up with Dr Ben Beaglehole of 
Otago Medical School on a book for 
people with schizophrenia. ▪

Out Of The Woods was published 
worldwide on 19 September by 
Educational Resources, rrp $39.99, 
available from bookshops and 
 outofthewoods.co.nz. 

school” methods, describing him 
as “A ruthless, narcissistic and 
deeply unhappy man,” who would 
not tolerate weakness and never 
seemed to be happy at his son’s 
achievements. In one frame, Brent 
looks on as Dad threatens to chop 
off his little brother’s fingers with an 
axe to stop him sucking his thumb; 
in another a young Brent is lying 
on a bed with leg irons because 
his father thought his feet weren’t 
straight enough.

His struggles were exacerbated 
by a lack of support and not having 
anyone to talk to.

“I would think lawyers in similar 
environments are dealing with 
some really difficult cases, it’s very 
adversarial work, you’re dealing with 
really tricky personal situations. Who 
have they got to go to talk to, who 
will assist them with the emotions 
that will be stirred up, especially if it 
reflects their own personal emotions?

“I thought I was strong, that I 
could do anything, and get through 

“I would think 
lawyers in similar 
environments are 
dealing with some 
really difficult 
cases, it’s very 
adversarial work, 
you’re dealing 
with really tricky 
personal situations. 
Who have they got 
to go to talk to, 
who will assist them 
with the emotions 
that will be stirred 
up, especially if 
it reflects their 
own personal 
emotions?”

57

L AW tA L K  9 1 1  ·  O C T O B E R  2 0 1 7 P r A C t I S I N G  W E L L



Life after 
the law
BY KATE  

GEENTY

PRACTICE

Virginia Keast 
Never Stop Dancing

Virginia Keast’s life as a dance fitness instructor is a 
world away from her former career as a lawyer. For one 
thing, people react quite differently when they find out 
what she now does for a living. “When I first started, I 
was teaching Zumba. You get quite a different response 
from people when you say ‘I’m a lawyer’, to when you 
say ‘I’m a Zumba instructor’. Now it’s my own business 
people are a bit more respectful, but that drop in status 
(from a lawyer) can be a hard thing to take. When you’re a 
lawyer people take you seriously whether you’ve earned 
it or not. It’s like you’ve passed some kind of initial test.”

Running her own business has proved to be a daily 
– but enjoyable – test for Ms Keast. “It’s been a steep 

really sharpens your thinking, but you become really 
aware of risk, because that’s your job. For lawyers, your 
whole focus in your daily life is risk – avoiding and 
managing it – so it’s very hard to take a risk.”

For a while, she combined teaching dance fitness part-
time with working a 30-hour-a-week job as an in-house 
lawyer for Housing New Zealand. Eventually though, 
something had to give. “I just thought, I have to throw 
all of my energy into one of those things, not both of 
them. I figured I’d give it a try and if it didn’t fly I’d go 
back into the law.”

By the time she set up Never Stop Dancing just over a 
year ago, Ms Keast had moved away from Zumba into a 
more eclectic mix of music and dance moves that have 
broad appeal: 80s, disco, latest hits, 90s hip hop “… music 
that people know and love, combined with dance moves 
that are really fun. I don’t have a beginners’ class and 
an advanced class, I’ve got to cater to everyone in one 
group. That’s part of the challenge and why it’s not as 
easy as you’d think it would be,” she says.

She runs six classes a week at four different locations 
around Wellington, and the classes are really booming. 
Ms Keast makes a point to learn her customer’s names 
and a bit about them. In return, she says she’s had to 
open up a bit more to her customers than she ever did 
in the legal world. “Even things like having a Facebook 
page means you have to share a bit about yourself. When 
you are a lawyer you are very wary of anything like that, 
so it’s quite a step outside. Lawyers as a general rule 
have a professional side and a personal side that they 
keep quite separate.”

A dancer, a baker, a jewellery maker – 
three former lawyers talk about taking 
the leap in the world of small business 
ownership. Although their new careers 
are worlds away from the law, they all say 
their legal backgrounds have helped in 
their new endeavours.

learning curve, because as a small 
business owner I do most things 
myself, from creating a website, to 
filming and editing videos for the 
YouTube channel, to maintaining a 
Facebook page, to designing flyers 
and posters – as well as creating 
choreography for the classes and 
finding music.”

Stepping into 
the unknown
Taking the leap and turning a hobby 
into a full-time job takes courage 
and making a big career change can 
be a particularly daunting thing for 
a lawyer, says Ms Keast. “The law 

“I just 
thought, I 
have to throw 
all of my 
energy into 
one of those 
things, not 
both of them. 
I figured 
I’d give it a 
try and if it 
didn’t fly I’d 
go back into 
the law.”

▴  Viriginia 
Keast 
danced 
away from 
a career in 
law
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Trial and error
The past year has been a steep learning curve. “When 
you are a lawyer, people are paying for the knowledge 
you already have. You look into new things, but you 
also spend a lot of time regurgitating the same knowl-
edge, because that’s what people are coming to you for. 
Whereas, what I’ve been doing since has been all about 
learning, and often through trial and error.”

She does draw on the skills and experiences she picked 
up from her former career. “The things you learn about 
dealing with people and understanding people and what 
they are looking for are the same. I don’t think I could 
have done this as well if I had done it straight out of 
university. All of those things you learn in the workforce 
are really valuable.”

Flexible hours, but not 
necessarily fewer hours
Ms Keast describes her workload as more family-friendly 
now than when she worked for someone else, but only 
because she has control over when she works. “It’s defi-
nitely more flexible in that I’m not locked into certain 
hours, apart from when I’m teaching, but in terms of the 
actual time I put into work, I don’t know if it’s actually 
any less now.”

She says that anyone who wants to start their own 
business, should find something they enjoy and are 
passionate about. “You are your product, so there’s got 
to be a lot of your heart in it. If you don’t love it, people 
know, they can tell. So part of it going well is that you 
love it and you’re enthusiastic about it and that gets 
other people fired up too.”

Grace Kreft 
Sweet Bakery and Cakery

Grace Kreft knew early on in her legal career that the 
law wasn’t her passion. She enjoyed the work and the 
challenges it presented, but says it didn’t fire her up. “I 
started looking at other aspects of my life to see if there 
was something I could make a career out of – baking 
was the obvious option.”

She decided to use her OE as an opportunity to have a 
go at baking for a living. “It was a low-ish risk chance to 
see what it was like, and I knew working in law would 
always be there as an option if I didn’t end up enjoying 
baking professionally.”

No one seemed that surprised at her change of career 
tack. “My firm [DLA Phillips Fox, now DLA Piper] even 
threw me a ‘Bake Off ’ themed leaving party where 
everyone baked treats and I judged the winner.”

Working at boutique cake and cupcake bakery Crumbs 
and Doilies in London cemented her determination to 
make baking her new career. After returning to New 
Zealand, she opened her first bakery, Sweet Bakery and 
Cakery in Karori, Wellington. A year later she opened a 
second Wellington shop, in the alternative retail heart, 
Cuba Street.

A sound basis
Ms Kreft’s legal background has proved useful in setting 
up and running her business.

“Some people ask me how I feel about ‘wasting’ all 
those years studying and working in the law, but I don’t 
think that way at all. The law has given me such a sound 
basis for running a business – from negotiating and 

▴  Grace 
Kreft (with 
husband 
Brad) has 
her cake 
and eats it 
too
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renewing leases, to understanding industry regulatory 
requirements and the ability to research and understand 
employer obligations, for example. I also think it has 
given me valuable confidence in starting, running and 
growing the business.”

Challenges and satisfaction
Expanding the business from a one-woman show to a 
team of 12 employees has been hard work. “There have 
been some big challenges along the way and lots of 
mistakes to learn from, but at the same time, it’s the 
best job I could hope to have.”

She says one of the biggest highlights has been forming 
a team of like-minded people who love what they do. 
“There aren’t many opportunities to be a baker and cake 
decorator for a living, especially in a relatively small city 
like Wellington, so one of my aims has always been to be 
able to create jobs for people to work on their passions, 
and I really feel like we’re achieving that.”

Her husband Brad Kreft has come on board as the 
company’s creative director, and the pair are managing 
to successfully navigate mixing family and business. 
“Living and working together will always have its chal-
lenges and it can be quite intense, but it works really 
well for us, luckily. We each have our own focus in the 
business and work independently, so we’re not in each 
other’s pockets all day long.”

Ms Kreft says the lifestyle benefits and flexibility of 
running their own business are even more apparent 
after the recent birth of their first child, Demi Rose.

Any tips?
Before trying something new or considering growth 
opportunities, Ms Kreft always asks herself ‘what’s the 
worst that could happen’?

“Most often you’ll find you can give something a go 
and see how you get on, and as long as you haven’t 
burned bridges behind you, most decisions aren’t 
irreversible. If something doesn’t work out there are, 
more often than not, backup options. What does the 
worst-case scenario look like and could you cope with 
it? If so, what are you waiting for?”

Nicola Morris 
Miramôr

Nicola Morris believes her past life as a lawyer provided 
a firm foundation for her Auckland-based bespoke jew-
ellery business Miramôr.

“I think it’s been really helpful to me to have a good 
solid base as a lawyer. Not just to have done a law degree 
but to actually have practised as a lawyer gives you 
credibility when you do something else.”

Ms Morris started her legal career working in 
intellectual property litigation at Russell McVeagh. 
Although she enjoyed the work, she could never pic-
ture herself as a partner in a law firm. She was work-
ing in London as an in-house lawyer for Sky TV when 
she made her first move out of the law. The move 

wasn’t too far – she became a legal recruiter, using 
her skills, experiences and networks to forge a new 
career that lasted a decade.

A gem of an idea
Ms Morris had always wanted to own her own business, 
and spotted a gap in the market for a bespoke jewel-
lery offering. While there were a lot of mass-produced 
jewellers in New Zealand, Ms Morris wanted to offer 
customers the chance to have some input into the 
design of their pieces, without being constrained by 
an existing product line or set menu of ‘mix and match’ 
elements. Each creation starts from a blank canvass 
with a focus on completely handmade pieces using 
traditional techniques.

As a former lawyer, taking the risk of starting a busi-
ness didn’t come naturally. “But I’ve since realised as a 
lawyer or ex-lawyer you’re actually quite well-positioned 
to do that, because you’re very good at thinking through 
all the potential issues and creating solutions.”

Before opening Miramôr, Ms Morris spent a couple 
of years doing market research, talking to people in the 
industry and training with the Gemmological Institute 
of America (GIA). “Then the next step of finding staff, 
finding premises, establishing a supply network, there 

▴  Nicola 
Morris 
wanted a 
‘whisky bar’ 
feel at her 
jewellery 
business
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Year on year, the statute books, 
and the body of case law which 
accompanies them, grows. This is 
great news for lawyers whose job it 
is to interpret those laws and keep 
businesses safe. Or so you might 
think. Increasing regulation has 
forced lawyers towards specialisa-
tion in order to keep pace with the 
changes.

On the other side of the fence, 
Google has made everything search-
able, increasing the willingness of 
clients to bypass a lawyer to get the 
advice they need – an option which, 
in some instances, will be cheaper 
and speedier. Next will come artifi-
cial intelligence which some lawyers 
fear may replace them completely. 
However, this just means lawyers 
need to adapt their working meth-
ods: but how?

Is collaboration 
the answer?
Increasing specialisation means that 
a client can rarely rely on one lawyer 
with a bird’s eye view of their busi-
ness to solve their problems. It is 
not uncommon for clients’ problems 
to span different areas of law and 
even different legal jurisdictions. 

How 
collaboration can 
prevent lawyers 
becoming 
irrelevant in the 
internet age
BY MICHAEL  

SMYTH

This means the client must cast 
their net wider for legal expertise 
and that can include Google. By 
engaging four different lawyers or 
firms to work on discrete parts of 
their business, the client misses out 
on having a single mind’s perspec-
tive on the business as a whole. The 
net result could be failing to spot a 
problem before it arises and ineffi-
cient solutions being implemented.

Whilst it may be impractical in 
today’s business environment to 
have a ‘single mind’ in the literal 
sense of the word, a collection of 
minds is possible. That’s called 
specialist collaboration.

What is collaboration?
The dictionary defines ‘to collabo-
rate’ as “to work jointly on an activ-
ity or project” but I would suggest 
that is a very simplified definition. 
A better understanding of collabo-
ration occurs when you understand 
what collaboration is not:
• Referring work or cross-selling 

someone else’s services (e.g. I 
can’t help you with that aspect 
but I recommend that you speak 
to X),

• Subcontracting part of your ser-
vices to someone else (e.g. I am 

was quite a lot going on before we 
actually went to the market.”

She says the common thread 
between being a lawyer, an execu-
tive recruiter and running her own 
business is customer experience. 
“It’s about clients and it’s about 
delivering a professional service to 
them.”

The business
Miramôr is a bespoke jewellery 
business that is design-led, so it was 
important to get the right designer 
and master jeweller on board. “I 
guess my background in executive 
search helped there. I did a lot of 
market research and then just 
approached people who I thought 
were really good. It’s like putting a 
puzzle together really.”

Setting the scene was another 
important piece of the puzzle. 
Miramôr’s studio is on the first 
floor of the Metropolis building in 
central Auckland. Ms Morris aimed 
for a high-end whisky bar feel. “I 
wanted the space to feel inviting 
to men and women. Often when 
you think of jewellery businesses 
you think of bright, white spaces, 
whereas we are totally the opposite 
and that was deliberate.”

Ms Morris has positioned Miramôr 
as a quality, but accessible, jeweller. 
“Part of the challenge of saying we’re 
a bespoke, by-appointment-only 
jeweller is that it conjures up images 
that you’re entering an exclusive 
realm and paying a premium for a 
bespoke service. But the fact that 
we are by-appointment and the fact 
that we are bespoke means we don’t 
have sales assistants and we don’t 
carry a lot of stock. We don’t have 
huge high street style overheads 
so we are able to give people this 
personalised experience without 
them having to pay a premium.” ▪
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not an expert in that area but I 
can get an opinion from X),

• Delegating to a junior (e.g. I will 
get my assistant to research that).

Rather, collaboration requires 
experts in their fields coming 
together to solve a problem. Or to 
put it another way, separate minds 
working together as a single mind.

But the client won’t pay
We already know that clients bemoan 
paying their lawyers since we regu-
larly hear that cost is invariably the 
number one complaint with law 
firms. But as we have already estab-
lished, cost isn’t the issue rather a 
lack of perceived value. Collaboration, 
when used appropriately with the 
agreement of the client, adds value to 
the client’s business because it allows 

for solutions which no lawyer alone 
could achieve.

In a survey carried out amongst 79 
users of legal services, 35% said they 
would pay each lawyer’s standard 
hourly rate when they collaborated, 
with 47% saying that they would 
prefer a discounted rate for each 
lawyer. Of the remaining 18%, most 
were of the view that it depended on 
the situation; in other words, if you 
can deliver value, they will pay for 
it. So, whilst collaboration will not 
always be appropriate, recognising 
when it would be appropriate would 
add huge value to the client (with-
out diminishing your fees).

Your fees go up
The common misconception with 
collaboration is that your fees will 

reduce because you are giving work to someone else. 
The fear of losing the client is also a concern. However, 
research by Heidi K Gardner (Smart Collaboration: how 
professionals and their firms succeed) suggests otherwise. 
What Gardner found was that in a firm that practised 
collaboration, revenues triple when two practice groups 
are involved rather than one. That’s because having more 
experts involved gives more information about a client’s 
needs, priorities, and preferences and gave access to 
more senior decision makers thereby generating more 
work. Then, if the collaboration approach delivers a 
better solution, the client is willing to pay more. No 
longer are your services seen as a commodity which can 
be replaced by a Google search. In short, collaboration 
benefits everyone.

How do you collaborate?
It is easy to think that a large firm has all the advantages 
when it comes to collaboration because they have a 
breadth of expertise under the same roof. But if you are 
in a big firm, ask yourself whether it is happening? If the 
answer is no, the reason is probably because firms aren’t 
set up to collaborate. To support collaboration, you need 
to measure lawyers on how well they collaborate, not 
necessarily how much they bill. Firms need to remove 
the incentive to hoard work and increase the incentive 
to collaborate. Appropriately structured compensation 
models can reinforce this message. Finally, you need to 
develop the systems and technology to make collabo-
ration second nature; collaboration won’t work if there 
are barriers in the way.

What about the solo lawyer?
Large firms have immense challenges implementing a 
collaborative framework because the more people who 
need to buy into the idea the harder it gets. Solo lawyers 
don’t have the same challenges, but are faced with the 
problem of being alone. But that is a challenge easily 
overcome by finding other lawyers with a similar mind-
set to you. There is no reason why a team of solo lawyers 
can’t work together to solve complex client problems; it 
just needs some leadership and organisation.

So whether you are a big firm, small firm or sole 
practitioner, unless you find ways to collaborate better 
then you may find yourself becoming irrelevant in the 
internet age.

Are you interested in a collaborative approach, particu-
larly as a solo lawyer? Do you have some collaboration 
stories to share? ▪

This is the final article in a four-part series exploring 
the themes which emerged from research into how 
legal services can be delivered more efficiently 
to meet client needs. This included a survey of 79 
legal services users. Michael Smyth  michael@
approachablelawyer.com is a sole practitioner and 
director of Approachable Lawyer Ltd. He has worked 
in private practice for 22 years, six of those in London.
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Continuing to act 
after potential 
conflict arose
A lawyer who continued acting for 
a client after a potential conflict arose, 
and who did not keep the client informed, 
has been found guilty of unsatisfactory 
conduct.

The lawyers standards committee 
ordered the lawyer, Mr Rutland, to apol-
ogise in writing to the client and to pay 
$1,000 costs.

Mr Rutland was acting for Mr Southwell 
and his partner Mr Marcus in the sale of a 
property. Mr Southwell left New Zealand 
in 2003 after separating from Mr Marcus. 
Before leaving New Zealand, Mr Southwell 
appointed Mr Marcus as his attorney for 
property matters.

In July 2014, Mr Marcus decided to sell 
the property the two men jointly owned. 
Mr Rutland met with Mr Marcus on 3 July 
2014, and Mr Marcus signed settlement 
documents including an authority to 
transfer funds. That authority specified 
that all net proceeds of the sale were to 
be transferred to Mr Marcus’s sole account.

At the meeting, the lawyer expressed 
concern regarding the power of attorney 
due to the time since it was granted (about 
11 years) and the fact the couple were 
separated.

Mr Rutland’s file note of the meeting 
indicated that Mr Marcus seemed aggrieved 
by her questioning of his authority under 
the power of attorney and that Mr Rutland 
wanted to contact Mr Southwell to confirm 
his instructions regarding the sale aligned 
with Mr Marcus’s.

Mr Rutland’s file note also indicated 
that Mr Marcus said he would contact 
Mr Southwell and ask him to email 
confirmation.

Mr Southwell emailed Mr Rutland’s 
supervising partner stating: “I am writing 

Lawyers Complaints Service

to confirm that the power of attorney that 
was set up between [Mr Southwell] and 
[Mr Marcus] which allowed him to act on 
my behalf is still relevant and I continue 
to support fully that [Mr Marcus] can act 
for me. If anything more is required please 
do not hesitate contacting me.”

Settlement took place on 21 July 2104, 
with net sale proceeds transferred to Mr 
Marcus’s account.

Mr Southwell later complained that 
Mr Rutland did not communicate with 
him throughout the transaction and he 
questioned the lawyer’s ability to act as 
they did in regard to the Power of Attorney.

The standards committee found that Mr 
Rutland breached rule 6.1 of the Lawyers 
and Conveyancers Act (Lawyers: Conduct 
and Client Care) Rules 2008 in acting for 
both Mr Southwell and Mr Marcus in sell-
ing the property when there was more than 
a negligible risk that Mr Rutland may have 
been unable to discharge the obligations 
owed to one or more of the clients. That 
was unsatisfactory conduct.

The committee noted that it was sympa-
thetic to the lawyer’s position, and that Mr 
Rutland had “rightly raised concerns” at the 
meeting with Mr Marcus on 3 July 2014 and 
subsequently with his supervising partner.

“While Mr Rutland rightly identified 
the issues, the committee’s view is that 
[Rutland] did not take the matter far 
enough, which would have required 
seeking specific instructions from Mr 

All names used in these articles are ficticious.
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[Southwell] as to disbursements of funds 
to Mr [Marcus].

“Mr [Marcus]’s strong resistance to any 
direct contact with Mr [Southwell] should 
have raised red flags,” the committee said.

“It is apparent that Mr [Rutland] did 
not obtain informed consent from Mr 
[Southwell] to continue to act when the 
potential conflict arose, at the time Mr 
[Marcus] requested that full net sale pro-
ceeds be paid to his sole account.”

“While it is correct that it is not necessary 
(for legal efficacy) to verify instructions of 
a donor … the committee considers that in 
this case it was necessary to do so properly 
to protect the interests of Mr [Rutland]’s 
clients.”

The committee also found that the lawyer 
breached RCCC rule 7.1 by failing to keep Mr 
Southwell informed about progress of the 
retainer. That was unsatisfactory conduct. ▪

Fined for debiting 
fees in breach 
of rules
A lawyer who debited money for fees 
from his trust account eight working days 
before issuing an invoice has been fined 
$1,500 by a lawyers standards committee.

The lawyer, Mr Mountjoy, acted for a 
couple who bought a section. He deducted 

COMPLAINTS
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immediately after the fees were deducted, 
was an oversight, and not done deliber-
ately, or with contempt for the Trust 
Account Rules.

While that may have been the case, the 
committee said, it did not consider such 
an oversight was acceptable.

“It is imperative that all lawyers have 
procedures and checks in place for ensur-
ing such breaches do not occur.

“Further, [he] was aware at the time the 
fees were deducted that settlement was 
not set to take place for at least a week. 
There was nothing to indicate that [he] 
intended to provide the invoice for the fees 
in advance of settlement. To do so would 
be unusual in a conveyancing matter, 
when invoices are usually provided when 
the lawyer reports to the client following 
settlement, which is what Mr [Mountjoy] 
in fact did.”

The committee found Mr Mountjoy had 
engaged in unsatisfactory conduct. As well 
as the fine, he was ordered to pay $1,000 
costs. ▪

breach of 
undertaking 
‘never acceptable’
A legal executive who breached an 
undertaking has been fined $5,000 by a 
lawyers standards committee.

The legal executive, Catesby, acted 
for the vendor in a conveyancing trans-
action. She provided an undertaking to 
the purchaser’s solicitors including ‘not 
to disburse any of the settlement funds 
until the release has been effected unless 
the delay is occasioned by matters solely 
within the control of you or the purchaser’.

Due to circumstances outside the control 
of the law firm acting for the purchaser, the 
balance of the purchase price was only paid 
to Catesby’s firm at 4:25pm on settlement 

his fee of $2,200 plus GST and disburse-
ments from funds held in his firm’s trust 
account on behalf of one of the clients on 
22 October 2015, in advance of settlement. 
The invoice for the fees was not provided 
to the clients until 4 November 2015.

The committee says that “clearly 
breached” regulations 9 and 10 of the 
Lawyers and Conveyancers Act (Trust 
Account) Regulations 2008 (Trust Account 
Rules), and consequently rule 9.3 of the 
Lawyers and Conveyancers Act (Lawyers: 
Conduct and Client Care) Rules 2008.

Regulation 9 of the Trust Account Rules 
requires that an invoice is issued “before 
or immediately after the fees are debited”.

The standards committee said it consid-
ered that the words “immediately after” 
should be given their natural meaning, 
“and that this would indicate that an 
invoice must be issued on the day fees are 
deducted or as soon as possible thereaf-
ter. A delay of eight working days could 
not amount to ‘immediately after’ in the 
standards committee’s view.”

The committee was also satisfied Mr 
Mountjoy breached rule 9.3 by deducting 
his final fee in advance of the purchase 
settling.

The effect of the relevant part of rule 
9.3 has been described as ensuring that a 
client’s money is protected, by being held 
in a lawyer’s trust account until the ser-
vices have been provided, the committee 
observed.

While work on the purchase was close 
to completion when he debited his fees, 
there were “significant steps” to be taken 
before settlement could be achieved. That 
included all steps required to arrange the 
drawdown of the necessary funds, estab-
lishing the e-dealing for the transaction 
with Landonline, having the authority and 
instructions forms for the transaction and 
bank documentation signed, and attending 
to registration of the transaction.

The lawyer submitted that the failure 
to provide the invoice either before or 

day. Just before receiving the funds, at 
4:20pm, Catesby advised the purchaser’s 
law firm that her clients reserved their right 
to charge penalty interest.

At 4:39pm, Catesby advised the pur-
chaser’s law firm that she was still waiting 
to receive instructions from her clients 
and that she would advise them once a 
response had been received.

Earlier on the settlement day, Catesby 
used the funds received from the purchas-
er’s lawyer to settle her client’s on-purchase. 
She did this despite not having received her 
client’s instructions on penalty interest, and 
despite not having released the e-dealing 
to the purchaser’s lawyer.

The purchaser’s law firm made two 
requests, at 4:54pm and 5:06pm on set-
tlement day, to release the e-dealing in 
accordance with the lawyer’s undertaking. 
However, Catesby had left the office and a 
fellow staff member responded at 5:12pm 
requesting an undertaking that penalty 
interest would be paid on 7 November. At 
that time, no partners were available at 
the purchaser’s law firm and, therefore, 
no undertaking could be provided.

On Monday, 7 November 2016, Catesby 
advised the purchaser’s law firm that pen-
alty interest of $1,032 was due. This was 
paid the same day and the e-dealing was 
released following payment.

“If [she] wanted to exercise her right 
to withhold release of the e-dealing until 
such time as penalty interest had been 
paid, she should have held the funds as a 
stakeholder,” the committee said.

“If, however, [she] wanted to use the 
funds and apply it towards her clients’ 
on-purchase, as she had done, it was 
incumbent on her to release the e-dealing.

“By applying the funds towards her cli-
ents’ on-purchase, [Catesby] waived any 
right to withhold release of the e-dealing. 
The funds were not [her]’s, or her clients’, to 
use until such time as she had released the 
e-dealing. [She] cannot use the funds on the 
one hand, while still reserving her clients’ 

Lawyers Complaints Service
Continued...
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Censured for 
lengthy delay 
in issuing 
arbitral award
A barrister who took five years to 
issue an arbitral award has been censured 
and fined $500.

The barrister, Fabian, was appointed 
as an arbitrator by two companies to 

determine a dispute between them. The 
arbitration agreement provided for the 
award to be issued within 40 days of the 
arbitration hearing, or otherwise as he 
might advise.

One of the parties complained to both 
the New Zealand Law Society and to the 
Arbitrators’ and Mediators’ Institute of 
New Zealand (AMINZ) about the delay. 
The AMINZ Tribunal censured Fabian, 
and fined him $7,000. Because he resigned 
from AMINZ, he could not be suspended 
or expelled.

A complaint was also made to the 
Lawyers Complaints Service. A lawyers 
standards committee found unsatisfactory 
conduct on Fabian’s part. It censured and 
fined him $7,500. It also ordered the bar-
rister to pay $5,000 compensation for the 
expense incurred in pursuing the award 
and that he pay $1,000 costs.

Fabian sought a review by the Legal 
Complaints Review Officer (LCRO), arguing 
two points in LCRO 194/2015 and 56/2016

The first was that the Law Society does 
not exercise jurisdiction over the quasi-ju-
dicial aspect of arbitrators’ conduct.

The second was that if the Law Society 
did have jurisdiction, the principle of 
double jeopardy precluded the Law Society 
exercising its statutory functions to regu-
late Fabian’s conduct, because AMINZ had 
exercised its disciplinary functions.

Arbitration services “include the deci-
sion-making aspect of the service a lawyer 
provides, and the lawyer’s conduct in the 
course of providing arbitration services 
falls within the scope of the [Lawyers and 
Conveyancers] Act’s disciplinary mecha-
nisms,” the LCRO said.

The standards committee and the LCRO 
therefore had jurisdiction to exercise their 
functions in considering and determining 
the complaint.

The LCRO confirmed that a delay of five 
years in providing arbitration services was 
unsatisfactory conduct.

“The purposes of the Act include 

maintaining public confidence in the 
provision of legal services, protecting con-
sumers and recognising the status of the 
legal profession. A lawyer has an obligation 
to act in a timely manner consistent with 
the terms of the retainer. The terms of the 
arbitration agreement promised delivery 
of the decision … within 40 days. Promises 
of revised delivery dates were not met.

“Independently of any censure AMINZ 
imposed, it is appropriate to impose a 
censure which reflects opprobrium on the 
part of the legal profession and public for 
delay and unmet promises.”

However, the LCRO reduced the fine 
from $7,500 to $500. That was because 
AMINZ had fined Fabian $7,000; the max-
imum fine a standards committee could 
impose was $15,000 and a fine of $7,500 
would have meant the barrister was paying 
only $500 short of the maximum that could 
be imposed.

“Although Mr [Fabian]’s conduct was 
thoroughly unacceptable, it is a long way 
short of the type of conduct that might 
attract the maximum fine. Overall, a fine of 
$14,500 does not fairly reflect the nature and 
seriousness of the conduct,” the LCRO said.

The committee’s direction to cancel and 
refund fees in relation to the arbitration 
were reversed. Fabian had not charged 
for work undertaken after the hearing. 
The LCRO said that work done before the 
delay occurred was not the subject of 
proceedings and there was nothing wrong 
with that work. Accordingly, the fees could 
not be cancelled under s 156(1) (f) of the Act.

The LCRO noted that there was no 
suggestion of any conduct outside of 
arbitration from which the public should 
be protected, and that Fabian had said he 
would not provide arbitration services for 
a fixed period. “His undertaking in that 
regard is relied upon.”

The LCRO also confirmed the standards 
committee’s compensation order and the 
costs order, and ordered he pay $1,200 
LCRO costs. ▪

position in relation to penalty interest, on 
the other.”

The committee said it was of utmost 
importance that lawyers acting for vendors 
hold any funds received as stakeholders 
until such time as they have released the 
e-dealing. It considered the issue was 
serious, “as it strikes at the fundamentals 
of how lawyers operate. Undertakings are 
considered to be the cornerstone of legal 
practice and any breach of an undertaking 
has the potential to undermine the legal 
system.”

The committee made two findings of 
unsatisfactory conduct on Catesby’s part. 
One was that she breached her undertaking 
by failing to hold the funds until the release 
was effected. That breached rule 10.3 of the 
Lawyers and Conveyancers Act (Lawyers: 
Conduct and Client Care) Rules 2008. The 
second was that she disbursed the funds 
for her clients’ on-purchase before release 
of the e-dealing.

As well as the fine, the legal executive 
was ordered to pay $2,000 costs.

In making an order that the facts of 
the decision be published for educa-
tional purposes, the committee said it 
was “important to show the wider legal 
profession that it is never acceptable to 
breach an undertaking and that lawyers 
who fall short in this regard can expect 
to be subject to professional discipline”. ▪
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What is the legal industry worth?

Total income from the sale of legal services in New Zealand 
rose strongly by 8.2% in the year to 30 September 2016, 
Statistics New Zealand provisional data shows.

Legal services income is now well over $3 billion annu-
ally, at $3.3 billion. Estimated expenditure in the latest 
available year was $2.2 billion, producing a before-tax 
surplus of $1.1 billion. The before-tax bottom line has, 
however, shown a lower rate of growth than income. The 
biggest component, salaries and wages paid, increased by 
13.7% between 2015 and 2016. It is also becoming a bigger 
destination for expenditure – in 2010 salaries and wages 
paid comprised 48% of costs, but these had risen to 54% 
of total expenditure in 2016.

The information is generated in the Annual Enterprise 
Survey, which generates data on the financial performance 
of enterprises in New Zealand. It is the most comprehen-
sive source of information on the financial of industry 
groups and sectors and is prepared by sampling. It is an 
important input into calculation of GDP.

The information presented in the table and chart at right 
has been prepared on request by Statistics New Zealand. 
It includes 2010, which is the earliest date for which NZLS 
purchased data.

Statistics New Zealand also produces financial ratios 
which draw upon its statistics on the number of people 
employed in an industry. The legal services industry work-
force includes lawyers and barristers in private practice 
(not in-house lawyers) and non-lawyers who work at law 
firms. While there is some doubt as to whether Statistics 
New Zealand’s employee information actually captures 
the full legal services employment picture, the following 
ratios have been created:

2010 2014 2015* 2016*

R E V E N U E

total income $2,747 $2,991 $3,059 $3,309

E X P E N D I T U R E

Interest and donations $39 $30 $35 $36

Indirect taxes $6 $7 $7 $8

Depreciation $48 $45 $45 $46

Salaries and wages paid $805 $1,002 $1,042 $1,184

Purchases and other 
operating expenses $749 $789 $827 $895

Non-operating expenses $26 $38 $48 $23

total expenditure $1,672 $1,910 $2,002 $2,192

S T O C K S

Operating stocks $26 $31 $53 $47

Closing stocks $22 $37 $39 $49

Surplus before income tax $1,071 $1,087 $1,044 $1,119

Measure 2010 2014 2015* 2016*
Total income per 
employee count $198.2 $195.2 $203.5 $214.5

Surplus per 
employee count $77.3 $70.9 $69.4 $70.9

Legal services 
industry 
and Wills

SPOTLIGHT ON …

BY GEOFF ADLAM

F I N A N C I A L r At I O S ,  L E G A L S E rV I C E S ,  Y E A r  t O 
3 0  S E P t E M b E r  ( $  M I L L I O N )  * P R O V I S I O N A L

A N N U A L E N t E r P r I S E  S U rV E Y,  L E G A L S E rV I C E S ,  Y E A r 
t O  3 0  S E P t E M b E r  ( $  M I L L I O N )  * P R O V I S I O N A L

L E G E N D

(Operating stocks)

(Closing stocks)

 Total expenditure

 Salaries and wages paid

  Purchases and other 
operating expenses

  All other expenditure types

 Surplus before income tax

 Total Income


$2747


$2991


$3059


$3309


$1071


$1087


$1044


$1119

 
$1672

 
$1910

 
$2002

 
$2192


$749


$789


$827


$895

$119 $120 $135 $113


$805


$1002


$1042


$1184

2010 2014 2015* 2016*
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Section 14 Wills Act applications
The Wellington High Court registry manages national appli-
cations for probate. While applications under section 14 of 
the Wills Act 2007 (to declare a will valid) may be lodged 
in other registries, the Wellington registry provided the 
following information on section 14 applications made to 
the Wellington High Court. This indicates a marked increase 
in such applications. In 2015 there were 24 applications 
for order declaring will valid, 43 in 2016, and 29 in the first 
6 months of 2017. ▪

Application type 2015 2016

Probate 15,382 14,832

Letters of administration 1,029 1,058

Option B – s 61(3) election not to 
make application for division

524 547

Election to administer with will annexed 530 499

Letters of administration with will annexed 212 207

Election to administer 61 46

Option A – s 61(2) election to 
make application for division

20 14

total 17,758 17,203

Some will and probate 
information
There is no agreed information on how many New 
Zealanders have wills, or how many make a will each 
year. Public Trust has a good idea but it closely guards its 
research. Its latest report says it has a 16% market share of 
the wills market and 10.8% of the probate market. While 
some people under 18 can make wills, the best starting 
point is the 3.6 million people who are aged 18 or more. 
Public Trust says 50% of New Zealanders over 18 do not 
have a will – meaning that at any time there are around 1.8 
million potential willmakers, most of whom will eventually 
make a will. A Consumer magazine report in 2012 said about 
5% of us die intestate – which works out at about 1,500 
intestacies annually (based on 30,000 deaths each year).  
If New Zealanders made wills in the same proportion as 
people in the United Kingdom (where 1.8 million wills 
are written each year), there would be 131,500 wills made 
each year in New Zealand.

The Wellington High Court Probate Unit has provided 
the following information on applications for probate and 
other estate-related lodgings.

Probate
Letters of 

administration
Option B 

s 61(3)

Election to 
administer 
with will 
annexed

Letters of 
administration 

with will 
annexed

Option A 
s 61(3)

Election to 
administer

2015

2016

14462074995471,058

14,832

15,382

1,029 524 530 212 61 20

A P P L I C At I O N S  t O  H I G H  C O U r t,  C A L E N D A r  Y E A r

A P P L I C At I O N S  t O  H I G H  C O U r t,  C A L E N D A r  Y E A r
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As part of the Community Law 
Centre (CLC) network, Auckland-
based YouthLaw has been provid-
ing free legal advice and specialist 
representation to New Zealanders 
under the age of 25 since the organ-
isation’s inception in 1986.

The idea developed during a lunch 
between lawyer Robert Ludbrook 
and Auckland City Youth Advisor 
Ted Jones and it snowballed from 
there.

“The project was initially one 
small room with a telephone, a desk, 
a few chairs and a small number 
of volunteers; it was created to 
empower young people,” says 
Jennifer Walsh, a senior solicitor 
at the organisation.

“Within five years, the project’s 
impact was vastly out of proportion 
to its size. A case taken on girls being 
allowed to wear trousers at school, 
made headlines in the UK.”

While Robert and Ted’s vision 
can be best described as creating 
a place where children and youth 
can get free legal advice, it was also 
intended to empower young people.

YouthLaw was also the first New 
Zealand organisation to adopt a 
non-paternalistic children’s rights-
based framework, which doesn’t 
require the involvement of parents 
or requires their permission for a 
child to receive legal advice.

The organisation is the only youth 
community centre within the CLC 
network and, alongside the tradi-
tional legal representation, they also 
place a value on law-related edu-
cation which can provide self-help.

“We hope through innovative and 
targeted education and networks 
that many children and young 
people can be empowered and have 
knowledge in relation to their rights 

Giving youth a chance
BY ANGHARAD 

O’FLYNN

and obligations, rather than facing difficulties with the 
law and then seeking assistance,” says Ms Walsh.

YouthLaw is a strong advocate of the Children’s 
Commissioner’s top priorities, in particular, “access to 
and provision of education for children and young people 
is vital,” says Ms Walsh.

“A large proportion of cases we receive illustrate con-
cerns around matters such as protection of the right to 
education, lack of adequate support and infringement 
of human rights. One of our key recommendations is the 
establishment of an independent education tribunal.”

International obligations
The organisation also endeavours to ensure case com-
pliance with set international obligations.

“We, alongside our partner, Action for Children and 
Youth Aotearoa, strongly advocate for the implementa-
tion of the concluding observations of the Committee for 
the Convention issued to the New Zealand government 
on 30 September 2016,” says Ms Walsh.

The UN Committee on the Rights of the Child has 
said that many of its recommendations are still to be 
met in New Zealand, including in the areas of violence 
against children.

While CLCs used to be independent, and weren’t 
traditionally funded by the taxpayer, this has since 
changed and the funding process for the centres is now 
in a bidding format.

“Historically, pro bono effects 
of lawyers funded CLCs,” says Ms 
Walsh. “However, following signif-
icant changes in 2011, CLCs now bid 
for government contracts from the 
Ministry of Justice, who in turn now 
retain the interest from solicitors’ 
trust accounts.

“Funding of CLCs has remained 
static since 2009, meaning that 
there has not been any allowance 
for inflation and increased operating 
costs. This effectively means budg-
ets shrink and can result in limited 
sums when it comes to providing a 
national legal community.”

These contracts also play an 
important role in helping fund 
accessible legal assistance across 
the county. “The system plays a vital 
role in ensuring access to justice for 
some of the most vulnerable com-
munities in New Zealand.

“As a community law centre, we 
work to fill a vital gap between those 
that qualify for legal aid and those 
who can pay for a private lawyer.”

YouthLaw encounters a significant 
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number of employment-related 
complaints from clients, and those 
with these complaints, given their 
age, aren’t usually financially capa-
ble of paying for a private lawyer.

A common complaint young New 
Zealanders who come to YouthLaw 
is about high school exclusion. 
This grievance is so common that 
YouthLaw conducted their own 
research on exclusion rates and 
found a direct correlation between 
those rates and the youth unem-
ployment rate.

New Zealand’s youth unemploy-
ment rate is listed on the Trading 
Economics data chart calendar as 
12.8% as of January 2017.

Challenges
With just five lawyers for the whole 
country, representing everyone 
needing help can be a challenge.

“A large proportion of cases we 
receive illustrate concerns sur-
rounding matters such as protection 
of the right to education,” says Ms 
Walsh.

Some of these issues can encom-
pass discrimination or health and 
safety issues, while technology and 
cyberbullying are common issues.

“There has been recognition that 
investment into retention in educa-
tion for children and young people 
has significant flow on effects on 
social welfare and criminal justice 
systems in the future,” she says.

As well as its five lawyers, 
YouthLaw has a large group of 
support staff who work as admin-
istrators and legal educators.

“At a day-to-day service delivery 
level for the organisation, we are 
committed to targeting our services 
at the most vulnerable children and 
young people in the country, and 
this includes targeted services and 
strategic partnerships with key 
organisations and stakeholders in 
the youth sector.”

“We hope through innovative and 
targeted education and networks 
that many children and young 
people can be empowered and have 
knowledge in relation to their rights 
and obligations rather than facing 
difficulties with the law and then 
seeking assistance.” ▪

I was recently asked by a reader:
“What’s wrong with corporate 

IT? Our firm invests heavily in 
technology and this used to give us 
a competitive advantage, but now 
I have faster internet and better 
devices at home than I do in the 
office. Things seem the same for our 
corporate clients. Why is this?”

In this column we’ll look at what’s 
wrong with corporate IT. In next 
month’s column we’ll look at what 
companies can do to fix it.

What changed?
Corporate IT used to be the gold 
standard for computing. Our 
computers and applications in 
the office were better, our internet 
connections were faster and we had 
a helpdesk we could call whenever 
we had problems.

Since the turn of the century, 
however, there have been a number 
of tectonic shifts in technology and 
corporate IT departments have 
simply failed to keep up. These 
changes include:
• Massive improvements in inter-

net connectivity at home and on 
our mobile devices,

• The smartphone revolution,
• The arrival of cloud computing 

and the ‘Software as a Service’ 
(SaaS) model, which allows 
applications and services to be 
delivered directly to the end user 
over the internet.

These and other factors resulted in a 
huge democratisation of IT systems.

We now all have lightning fast, 
internet-connected computers in 
our pockets that we can use to do 
just about anything – from hailing 

What’s wrong 
with corporate IT?
BY DAMIAN  

FUNNELL

a cab ride (and paying for it) to 
navigating to just about anywhere 
in the world.

Because of cloud computing, sud-
denly businesses can implement 
industry-leading applications like 
Xero and Salesforce.com in days or 
weeks instead of the months or years 
required for legacy applications.

Businesses have been liberated 
from the archaic and ridiculous 
requirement to own their own 
servers and software applications. 
Cloud computing allows companies 
to just use the applications that they 
want, without having to own and 
manage all the stuff they don’t.

The problem is, most corporate IT 
departments didn’t get the memo.

While smaller companies have 
been throwing out servers (and 
entire IT departments) and moving 
to the cloud in droves, IT manag-
ers in larger companies have been 
building higher and higher fences of 
servers around their little empires.

Almost all of the large corporates I 
work with have a growing number of 
servers, databases and other bits of 
IT infrastructure in their expensive 
data centres.

TECHNOLOGY
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The reasons behind this are com-
plex and varied, but I believe the 
main contributing factors are:
• The inability for corporate IT 

departments to move with the 
times,

• A lack of focus on what matters. 
Innovation matters. Simplicity 
matters. Productivity matters. Do 
these sound like the priorities of 
your IT department?

• A lack of leadership from enter-
prise technology companies, most 
of whom are selling variants of 
the same products and services 
they were selling 10 years ago,

• A lack of technology nous within 
‘the business’ at most companies. 
Key stakeholders and decision 
makers are often ill-equipped to 
influence technology strategy or 
to question the technology-related 
advice they’re given.

The problem’s worse 
than you think
These factors have resulted in a 
significant erosion in the value 
that many IT departments provide 
to their organisations. The end 

users can see this in the superiority of the products 
and services that they use at home compared to what 
they use at work.

But the problem is often a lot worse than this.
Most large corporates don’t have the resources to 

adequately manage and maintain their sprawling IT 
systems, let alone deliver innovation to the business 
and this is a real problem.

Imagine if corporates ran facilities the way they ran their 
IT systems. Instead of a small number of gleaming office 
buildings, they’d have a mish-mash of buildings of varying 
ages and sizes dotted around the country. Some of them 
would be modern and new, but many of them would be 
run-down, insecure and in constant danger of collapse.

You would be appalled at how many corporations, 
including financial institutions, run core systems on 
antiquated, insecure, unsupportable platforms that they 
don’t have the money or time to upgrade.

Services replaced by SLA’s
The problems with corporate IT are not restricted to 
technology. Somewhere along the line most corporates 
lost track of why they have IT systems and IT depart-
ments in the first place: to support users and to make 
them productive.

Gradually the focus shifted away from providing 
high-quality services to meeting minimum service levels 
(SLA’s). The focus shifted from keeping us working to 
meeting bare minimums in a service agreement.

Over time those bare minimums became the status 

quo. It became acceptable for a user 
to have to wait five days to have 
a password reset as, according to 
the SLA, a password reset is not 
classified as urgent.

Problem solving and urgency 
was replaced with process and 
complacency.

Our expectations lowered and 
this allowed companies to start 
outsourcing IT services to low cost 
countries such as India and China. 
This may save on the cost of sup-
porting IT systems and users, but 
it’s a false economy.

It may cost 30% less to support 
every user, but the cost to the business, 
in terms of lower productivity, inno-
vation and morale, are incalculable.

So the situation for corporate IT is 
pretty dire. In next month’s column 
we’ll look at what organisations can 
do about it. ▪

Damian Funnell   Damian.
funnell@choicetechnology.co.nz 
is a technologist and founder of 
Choice Technology, an IT services 
company, and  PanaceaHQ .
com, a cloud software company.

  Photo by Anthony Grieveson CC-By-NC
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The Computer Emergency 
Response Team (CERT NZ) recently 
released its first report on the New 
Zealand cyber security threat land-
scape. The report shows that 364 
reports of cyber security incidents 
have been made to the new cyber 
security agency in less than three 
months of operation.

“CERT NZ has received reports 
of a range of cyber security issues 
since we launched,” says its Director, 
Rob Pope. “The report we released 
in August shows that increasingly 
sophisticated phishing and malware 
attacks are taking advantage of 
unsuspecting Kiwis – accounting for 
more than 34% of the total reports 
submitted to CERT NZ.

“The evidence we have from just 
this first quarter shows that we 
need to be vigilant online. CERT 
NZ has seen reports of cybersecurity 
incidents ranging from threats that 
people have been able to mitigate, 
all the way through to people expe-
riencing significant financial loss. In 

First CERT NZ report shows 
cyber threat landscape

this first quarter alone, people have told us that they 
have lost more than $730,000,” says Mr Pope.

“Cyber attacks have wide-ranging impacts. Yes, people 
lose money, but they also experience business downtime 
trying to recover from the incident, they may lose data 
or files, or they may have experienced technical damage 
such as being unable to access their website or online 
systems. These losses all add up, and they’re part of the 
reason that CERT NZ has been set up: to give people a 
place to turn to for help.”

It is the first time there has been a central place for 
New Zealanders to report all types of cyber security 
issues. CERT NZ has designed a service for anyone to 
be able to report the cyber security issue they’re facing, 
regardless of whether they know what the specific issue 
is called, or which agency or organisation should be 
helping them recover from it.

“What we came to understand during the establish-
ment of CERT NZ is that there has been a great number 
of organisations working in this cyber security area, 
but that had led to some confusion for the individuals 
and organisations who needed help in the heat of the 
moment. What CERT NZ has been set up to do, and 
what this report shows that we have done, is provide 
a central place for people to get help when they need 
it,” says Mr Pope.

The tools that CERT NZ has put in place echo this sen-
timent, with different online tools for IT specialists, who 

to get back on their feet as quick 
as they can, and can also help 
them take further action such as 
reporting the issue to the police, 
Department of Internal Affairs or 
Netsafe, depending on what the 
issue is,” says Mr Pope

It’s not all online though, says Mr 
Pope. “We know that sometimes 
people want the reassurance of 
talking through an issue over the 
phone with someone. Cyber security 
issues are complex so we have a call 
centre that allows people to speak 
to someone over the phone and get 
the support they need.”

Alongside making it easier for 
people to report cyber security 
issues, having a coordinating 
agency helps build an understand-
ing of the way New Zealanders 
are particularly affected by cyber 
attacks. The reports received so 
far create a baseline dataset that 
will be used to build CERT NZ’s 
understanding of the cybersecurity 
threats that affect New Zealanders 
over time and trends that are 
shown in the data.

“We’re pleased that we have 
been able to help so many New 
Zealanders in the short time since 
we launched. Now we’re focusing 
on helping people become more 
resilient to cyber attacks, so they 
are prepared to before incidents 
happen, and that if people are 
impacted, they know to come to 
us for help.”

CERT NZ was officially launched 
in April 2017.

If you or your organisation expe-
riences a cyber security threat – or 
if you suspect you may have been 
exposed to one – contact CERT NZ 
via the website www.cert.govt.nz/ 
any time or call 0800 CERT NZ, 
Monday to Friday, 7am – 7pm. ▪

Impacts
Over $730,000 in direct financial 
loss as a result of cyber crime, 
have been reported. 

28% of people who reported 
incidents of cyber crime suffered 
some form of loss.

Results
364  incident reports were 
received for the 11 April – 30 June 
2017 period. 286 were rsponded 
to by CERT NZ. 70 involved cyber 
crime and were referred to NZ 
Police. 8 involved cyberbullying 
and were referred to Netsafe

just want to get down into the 
detail, and for everyday New 
Zealanders who may be less 
familiar with cyber security 
terms.

“The tool we’ve designed 
for the businesses and indi-
viduals part of our website 
not only helps people report 
to us quickly and easily; it 
also helps them diagnose the 
issue they’re facing, and gives 
them advice on some steps 
they can take straight away 
to start to recover.

“The Incident Managers 
in the CERT NZ team will 
then follow up with them 
and make sure they’ve got 
the information they need 

$
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The responses I received to my article How I 
Survived the Death of My Business Partner in the 
September edition of LawTalk were so moving. I didn’t 
expect to receive so many messages and phone calls, let 
alone have so many brave lawyers share their stories of 
hardship, strength and resilience with me.

I have heard from lawyers who had to continue work-
ing long hours while fighting cancer and other serious 
health issues. I was contacted by lawyers and other 
business owners who had to miss important family 
events, like a son’s university graduation, due to work 
pressures. Several female lawyers told me how they 
had to deal with intense work stress while pregnant. I 
had tears in my eyes as I read an email from a lawyer 
who had no choice but to work on the day of her Mum’s 
funeral.

This got me thinking – are we focused on being law-
yers first, and humans second? Not only do we deprive 
ourselves of time off to recharge, hang out with loved 
ones and do the things we love, we deprive ourselves 
of time to grieve, heal, get well and fight for our lives

.
Why do lawyers consider it a 
weakness to be human?
Here are two reasons:
1 the “traditional” lawyer mould: The traditional 

lawyer mould has a lot to answer for. TV, movies, 
law school, law firms and other lawyers tell us we 
need to look and act a certain way to be a successful 
lawyer. This includes being dressing conservatively, 
being aggressive and competitive, working long hours, 
being obsessed with money and material stuff, work-
ing in swanky offices and putting our career above 
all else. We become hungry for money and prestige. 
We’re worried that if we step outside the traditional 
lawyer mould, we won’t become partner, or we’ll lose 
our good clients, or we won’t get the promotion. To 
fit the traditional lawyer mould many of us have to 
ignore who we really are, be inauthentic and prioritise 
the law over our basic human needs.

2 We don’t create practices and law firms that can run 
without us: Many law firms are rife with inefficiencies 
and lack of strategic planning. The true cost of this 
can be seen when the going gets tough or you have an 

Are you a lawyer first, 
and a human second?
BY CLAUDIA  

KING

important family event and you 
need some time off. Your practice 
or law firm can’t seem to live 
without you, and the end result is 
you don’t take that badly needed 
time off. It sucks, but that’s just 
a sacrifice the traditional lawyer 
mould requires us to make, right? 

That’s not good enough
We don’t have to be inauthentic 
to be successful. We don’t have to 
sacrifice taking time off and being 
happy to be a good lawyer. A few 
weeks ago I wrote The Lawyers of 
Now: A Manifesto. Through our work 
with the Automio blog we’re seeing 
a lot of lawyers saying NO to the 
traditional lawyer mould. They are 
standing up and being Lawyers of 
NOW. They are creating careers and 
lives they crave and they’re getting 
their humanity back.

What about the way we 
treat other lawyers?
Not only have we lost our humanity 
for ourselves, but some lawyers have 
lost their compassion for their fellow 
lawyers. In the month or so after my 
Dad died I experienced a number of 
situations where other lawyers used 
my situation to their advantage and 
were unfairly inflexible and rude. 
This was a common theme among 
a number of the lawyers who have 
contacted me to share their stories. 
They couldn’t believe how badly 
they were treated by some other 
lawyers, both inside and outside of 
their firms. It is a real shame that 
the traditional lawyer mould has 
dehumanised some of us to a point 
where some lawyers can’t even 
show kindness and compassion 

to their fellow lawyers in difficult 
times.

So what can we 
do about this?
We can’t continue treating ourselves 
so miserably. Here are my recom-
mendations to help you prioritise 
humanity over the law and be a 
happier lawyer:

Get a team in place that 
doesn’t need you

My old law firm’s online brand, 
Legal Beagle, pretty much operated 
without my involvement. As a sole 
practitioner I still needed to sign off 
on solicitor’s certificates and under-
takings, but other than that our 
Legal Beagle team had everything 
covered. After my father died and 
we were hit with cash flow issues, 
it was a lifesaver that we had this 
team generating revenue that didn’t 
need much attention from me. 

Creating a team like this will take 
some time but persevere as it will 
result in you being able to take time 
off without stressing about quality 
of service. You’ll even be able to 
take a sick day when you are sick 
(wow wee).

Be good to your fellow lawyers

You can still represent your clients 
to the best of your ability while 
being respectful and kind to other 
lawyers. You don’t have to be an 
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A-hole to be a good lawyer, despite 
what the traditional lawyer mould 
might tell you. 

Before you send an email to some-
one belittling them for their incorrect 
apostrophe usage, just remember 
that everyone is fighting their own 
battle and whether they incorrectly 
put the apostrophe before or after the 
‘s’ is no reflection of their ability as a 
lawyer and a human being. If another 
lawyer wants to change a date for 
something due to a personal issue 
and there is no good reason for not 
changing the date, change the damn 
date. You never know when you’ll 
need some kindness and flexibility 
in return.

Use an online sales funnel 
to bring in new work

Nearly all Legal Beagle clients came 
in through our automated, online 
sales funnel using a few different 
digital marketing techniques. This 
took the pressure off me to make 
sure we all had enough work on. To 
increase the amount of legal work 
coming in through Legal Beagle we 
just had to increase the amount 
being spent on digital marketing. 
If the team got too busy we’d pull 
back our spending on digital adver-
tising, or turn the advertising off for 
a while. Having a streamlined online 
sales funnel will mean fewer hours 
grinding it out and more time to do 
what matters most.

Automate as many of your law 
firm tasks as you can

By automating legal document creation as well as other 
processes in your law firm, your team is less reliant on 
you. Your team will be more efficient and happier in 
their jobs. They’ll feel more competent, and you’ll trust 
them more. Your risk from human error decreases. Clever 
software and bots make great employees – they don’t 
need sick days, coffee breaks or pay rises (just saying…). 
Your firm will become more efficient and profitable. It 
also means that if key staff leave the firm their tasks can 
be easily taken over by someone else without loads of 
training. You’ll then be able to take that much needed, 
stress-free time off.

Create passive income

Part of the problem with being a lawyer is that the 
amount you earn directly relates to the amount of 
hours you work. So to earn more you have to work 
more. Lawyers are well-known for working long hours. 
This is often at the expense of our family time, personal 
relationships, health and happiness. Happiness is the 
new wealth and many lawyers find themselves bankrupt 
in happiness.

One way for a lawyer to create passive income is 
to make money off your intellectual property. When 
you use your IP to create passive income, it continues 
to make you money long after you’ve done the work. 
An example of using your IP to create passive income 
is automating your most popular legal documents 
and selling them online. Another example is creating 
an online course on topics you regularly assist your 
clients with.

Once you’ve created these products, they can be sold 
over and over again with little extra effort by you. This 
means more time to spend on what matters to you most. 
It will also improve your cash flow as your products are 
paid for upfront or at regular intervals.

The revenue that comes from 
selling legal products will also help 
with stress levels through the more 
difficult times financially for a law 
firm.

It’s time to make some 
bold changes and be 
kinder to ourselves
Lawyers need to stop accepting that 
being a lawyer means you have to 
feel miserable a lot of the time. Yes, 
being a lawyer is getting harder 
because clients expect more for 
less. Yes, it is becoming harder to 
run profitable law firms and costs 
are increasing. Yes, it is difficult 
to get good staff. Yes, we are in an 
uncertain time with automation 
and AI hitting our industry. Yes 
yes YES.

But the opportunities to create 
amazing law firms and legal careers 
and lives that we crave are massive. 
So if you’re feeling unhappy because 
you crave a life where you work less 
and do more of what matters, then 
make the decision right now to 
make some bold changes. It’s time 
to find happiness and be authentic. ▪

Claudia King  claudia@autom.io 
is CEO and co-founder of Automio, 
having recently left legal practice 
to focus full-time on delivering law 
online and using technology to 
make law firms more efficient and 
profitable.
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A lot has changed since Chris 
Steven decided to hang out a shingle 
for Wanaka Law in 1986. Although 
other lawyers made regular trips to 
Wanaka at the time, Mr Steven says 
he was the first to set up a full-time 
law office there.

He said he made the permanent 
move to the South Island resort 
town because he quite liked the idea 
of playing a lot of golf and doing a 
bit of skiing. “And I haven’t done any 
since.” His legal practise has kept 
him too busy. Initially though, it 
was a bit of a slog. “My first three 

Focus on Wanaka

FOCUS ON

BY KATE 
GEENTY

months yielded $39 in locally-based 
client fees.”

Mr Steven says the legal work 
he’s undertaken in Wanaka has 
been broad and technically more 
challenging than when he worked 
in larger centres.

“For example, here you tend to 
have a lot more restrictive covenants 
on titles, because of the landscape 
rules in the district plan there is a 
very strong focus on maintaining the 
visual amenities within a subdivision. 
Developers obviously like to keep 
the value of their subdivisions up, 
particularly if they are developing in 
stages, so there are a lot of rules about 
what can and can’t be put on, and 
you’ve got to be familiar with them.”

An attractive place to live
Surrounded by mountains, and situated at the southern 
end of Lake Wanaka, the town is an attractive place for 
both tourists and residents.

When Andrew Lovelock decided to move back to New 
Zealand after a decade in the UK, he and his wife decided 
Wanaka would be a great place to raise their kids. “We 
have four children, it’s a wonderful place for them to 
grow up. It does lack a little bit in terms of diversity but 
access to the outdoors is unlimited really.”

Although he trained as a ski instructor at Treble 
Cone’s Rookie Academy in the mid-1990s, these days 
Mr Lovelock doesn’t hit the slopes in a professional 
capacity. “I mostly ski around with the kids, who take 
great delight in reminding me I’m not an instructor 
anymore.”

Mr Lovelock says his “diverse, interesting” client base 
is predominantly local, but also includes Americans, 
Europeans, Britons, Australian and Chinese clients. His 
time overseas helps him understand what some of his 
international clients are going through.

“I think it helps to understand what the issues are for 
people who are coming to New Zealand and often trying 
to find a roadmap to living permanently here. I lived 
in the UK long enough to go through a similar process 
over there and you have some insight into what that 
experience is like for clients who are doing it around 
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the other way.”
Working in Wanaka, or any regional town, puts law-

yers at the “coalface” of legal practice, and they have to 
be nimble and able to work across a number of areas, 
rather than specialising in one particular field, says Mr 
Lovelock.

“That can be quite a challenge on occasion because 
you might feel like you never get enough of one type of 
work to really get your eye in on that area of work. But 
it is rewarding in the sense that you are dealing with 
people and their real life issues and helping them in 
positive – and not-so positive situations on occasion – in 
realising what they want to do.”

Lawyers as “life managers”
He jokes that lawyers should rebrand themselves as 
life managers rather than legal practitioners. “Because 
fundamentally we spend our time helping people in 
and out of situations and arranging their affairs and 
helping them to hopefully realise whatever it is they 
want to achieve in their lives.”

Janice Hughes, a director/shareholder at Aspiring 
Law, says a lot of people underestimate the diversity 
and quality of work on offer in Wanaka. “There are a 
bunch of really interesting people who come and live 
here, either full-time or part-time, and doing the work 
that falls out of that is very challenging at times, but 
also very rewarding. You never quite know who you are 

going to talk to, or what work you 
are going to be asked to do.”

A lot of people who move to the 
town end up setting up their own 
business, either because they want 
to or need to do something. Ms 
Hughes and her business partner 
Mike Toepfer, noticed a need for 
support and assistance for these 
fledgling small business owners, so 
they set up BizClub, a networking 
and mentoring initiative.

She also writes a regular news-
paper column, where she tries to 
educate the public about things they 
need to know from a legal point 
of view in an easy-to-understand 
format. “If we do it in a conversa-
tional style, how you might explain 
something to someone over a cup of 
coffee, that seems to work quite well.”

Growth and the high 
cost of living
Wanaka is in growth mode, and 
any lawyer thinking of moving 
there shouldn’t expect it to stay the 
same. “It’s going to continue to grow 

▴  Wanaka town, at right, and 
Lake Wanaka, as viewed from 
the Roys Peak track.

 Photo by Flickr user ‘Dani’ CC-By-NC-ND
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and change, because we’re in an area that is essentially 
attractive and people want to come and live here. I think 
from a professional services and legal practise point of 
view, you will see more lawyers deciding that this is a 
place they ought to be,” says Mr Lovelock.

The population of Wanaka according to the 2013 
Census was 6,471 but it is estimated that this figure 
has grown considerably since.

However, that growth does come at a price, with the 
high cost of living making it difficult for junior lawyers 
and support staff to get by, says Ms Hughes. “Housing 
and the cost of living here is high. A lot of people might 
want to live and work here and that sounds good in 
theory, but the actual reality of paying the bills here is 
quite dire. As a town, it’s a big issue. Even things like 
the power bill are more expensive,” says Ms Hughes.

“How does a family afford a house that rents at $500 
to $600 a week and how do they put food on the table 
and pay the power bill on an ordinary wage or salary? 
I really feel for people because those costs are huge. If 
you want to buy a house, you are looking entry-level 
pricing here in town of $600,000 to $800,000.”

Community involvement
Rebecca Karamaena, an associate at Checketts McKay 
Law, grew up in Alexandra and moved back down south 
after starting her legal career in Wellington. “I wanted 
to have a family and bring up my kids close to where I 
grew up. I worked in Wellington when I first graduated 
and I think it probably reminded me that I was more 
of a small town person rather than a city person. I’m 
lucky that I still get to do interesting and challenging 

▴ Puzzling 
World in 
Wanaka is 
a popular 
tourist 
destination.

  Photo by Gordon 
Cheung CC-By
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▴ Location
Wanaka is 
surrounded 
by mountains 
and is at the 
southern 
end of Lake 
Wanaka and 
is about 
an hour’s 
drive from 
Queenstown.
  Photo by Simon 

Barber CC-By-SA
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work even though I live outside of 
a main centre.”

With two young children, she has 
made an effort to be involved in the 
local community, recently becoming 
a trustee on the Alpine Community 
Development Trust. “It’s one of 
those opportunities to contribute 
particular skills to an organisation 
which is going to help the commu-
nity. Because, although Wanaka is 
a really great place for us to live, it 
is also an expensive tourist town, 
which puts pressure on families and 
means there are lots of people who 
need access to extra help.” ▪
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CPD is an investment.
This investment should not be 

considered solely from a monetary 
perspective, but in what the training 
means for you or your organisation. 
Most importantly, your CPD invest-
ment should be appraised on what 
it will return in regards to better 
client outcomes, through improved 
knowledge, skills, and professional 
behaviours. Ultimately, a focus on 
these translates to an improved 
bottom line.

When CPD audits began three 
years ago, I reported back to the 
profession with the aim of embed-
ding lawyer understanding of the 
CPD rules. In the second year, I 
reflected on ways that lawyers 
were approaching their learning 
reflections and I shared various 
lawyer perceptions – both good and 
bad – about the CPD programme.

This year, as I move through some 
1,350 audits of lawyer CPDPRs (CPD 
plan and records), two things have 
become apparent.

Firstly, that the vast majority of 
the profession are now completing 
their CPDPRs correctly. These have 
developed significantly over the last 
three years with most now display-
ing clear and purposeful planning, 
appropriate reflections, and a good 
level of thinking about what needs 
to be learnt next.

The second thing that is apparent 
is that there is a small group of prac-
titioners that treat CPD as a ‘tick the 
box’ compliance activity. It is not.

As a result, this small group of 
lawyers are presenting very minimal 
CPD plans that suggest they are not 
getting the most out of their invest-
ment in CPD.

Getting bang for your buck
Feedback from the 2016–17 CPD audits

BY KEN TRASS

This is not a commentary on CPD activities or the 
various providers out there – as it is up to lawyers to 
carefully plan what learning is appropriate to meet their 
identified learning needs.

Indeed, careful planning is required as CPD can involve 
some costs, albeit worthwhile. There may be financial 
costs to attend an external seminar, time costs for out-
of-office events and connecting new learning with your 
approach to legal work, or in altering your business 
systems or process. However, the risks of getting this 
wrong are considerable; the most serious of which is 
doing nothing while other legal organisations improve 
as they educate their employees.

The reality is CPD must be done. Therefore, it makes 
sense to do it well and get “bang for your buck”. So, let 
us review some lawyer CPD plans keeping the notion 
of CPD as an investment in mind.

E X A M P L E  C P D  P L A N  1
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E X A M P L E  C P D  P L A N  3

E X A M P L E  C P D  P L A N  2

Learning need Activity Reflection Next Steps

Deepen my 
understanding of 
AML/CFT issues.

Attend a seminar 
or webinar.

I didn’t find this 
course relevant.

Take a more 
targeted course 
next time.

CPD is a continual process. There is no start or end 
date. If you are a lawyer, then you are required to con-
tinually maintain a learning plan – which shouldn’t be 
something made up on the fly, nor in response to an 
audit request.

CPD plans need to contain the following information 
that is specific to you and your needs:
• Your identified learning needs: what do you need 

to do and why?
• Your proposed actions to meet those needs: how 

best might you achieve your learning goals?
• Details of activities (CPD hours, verifying documen-

tation): a brief description of what you did.
• Your own reflections on each activity: what did 

you get from the learning, why was that important, 
what is next?

• the number of hours you needed to complete.
The examples used are unaltered plans, used with per-
mission. The only alterations have been made in the 
interests of anonymity. On the previous page is the first 
example plan from this year. 

Aside from questioning if this example CPDPR meets 
the expectations of the CPD Rules, some questions that 
may come to mind are:
• What is the specific learning need? How was the 

learning achieved through this CPD activity? What 
was gained from the activity and, what happens now 
with what was learnt? How do you know?

• If you are a manager or team leader, you are perhaps 
asking if the learning mentioned above (was there 
any?) was worth investing in.

These are important questions to ask.
The second excerpt below from another plan does 

identify a specific need, but doesn’t then follow through 
to reflect on what was learnt.
• What did this lawyer not find of value and why is 

that important to know?
• How is the reflection, as is presented here, promoting 

the need for attending a ‘more targeted course next 
time’?

• What would the lawyer get out of this if they looked 
at it in three weeks, three months, a year?

Now let us consider one final CPDPR excerpt, shown at 
the bottom of this page. This third excerpt presents clarity 
as to what has been done, how the lawyer thought about 
the learning, how this may be used moving forward and 
possibly gives an insight to the culture of this lawyer’s 
workplace.
• Which of the three CPD excerpts present you with 

confidence that the time and money invested in the 
learning was well spent?

• Which plan can be revisited to bring value to the 
individual, organisation, or indeed profession time 
and time again?

• Which plan does yours more closely resemble?
These CPDPR selections are a fair representation of the 
journey the profession has undertaken with CPD over 
the last three years with the latter plan a reflection of the 
approach the majority of the profession is taking now.

Whatever your practice areas or position, make sure 
that your CPDPR is reflective of you, your organisation 
and that you get the most out of your investment. ▪

7 9

L AW tA L K  9 1 1  ·  O C T O B E R  2 0 1 7 L E A r N I N G  &  D E V E L O P M E N t



PATHWAYS IN THE LAW

Bay Legal, 
Hastings
BY ANGHARAD 

O’FLYNN

Founded by Donna Carroll and Kirstin Monk in 
2005, Bay Legal is a Hastings law firm specialising in 
all aspects of family law.

The pair, who have 47 years’ legal experience between 
them, met while working at the same firm. “We realised 
that, while we each had different strengths, we had 
similar philosophies and mutual admiration and respect 
for each other,” says Ms Carroll.

“Having worked well together, we decided that we 
had the necessary skills and resources to create our own 
firm. We get along extremely well and have a similar 
approach to how we see the practice of family law. It 
is a good fit and it’s been brilliant.”

Bay Legal is one of just a handful of firms in New 
Zealand staffed and run solely by women. “It was our 
initial intention to be an all-female practice, as we saw a 
niche for this and thought clients would respond well,” 
she says.

The success of the firm was immediate. On day one of 
the new partnership they dealt with an urgent without 
notice application whilst still setting up their computers 
and reception desk.

Family law has many aspects, some of which can 
be very sensitive and volatile, so how it is approached 
is incredibly important, and the firm places a lot of 
importance on how a client feels. “The way a client 
feels when they walk through the door and meet us is 
important,” says Ms Monk.

“With a predominantly family practice, I am aware 
that we can cause long lasting damage to families if 
we are more adversarial than is necessary. I focus on 
trying to resolve disputes and reduce the conflict rather 
than fight the fight.

“We always try to remember that, whilst this is a job 
for us, it’s someone’s life we are involved in, and that 
for them the emotions and journey they are on are real.

“We like to think that by being a bit more personal, 
and less ‘traditional lawyer’, that clients find us and the 
process easier to deal with.”

Kirstin Monk and Donna Carroll also place an importance 
on staff wellbeing. “We always support each other and 
have a focus on mind/body/wellness, encouraging healthy 
eating, exercise and various forms of stress relief. A robust 

Not sure what part 
of your CPDPr is 
most important?
Consider the following as a guide regarding your 
time investment in your CPDPR.

Having trouble finding 
appropriate CPD activities?
• Form small study groups from your local role or 

within your practice.

Not sure about the specificity 
of your CPD plan?
• Identify gaps in your skills set. Plan for these.
• Share what you’re planning and why. Peer review 

can create a sharper focus for your learning.
• Plan early and plan for your specific learning needs, 

not around an advertised CPD activity.
• Connect your learning with your organisational or 

career goals.

Having trouble recalling your learning 
or writing meaningful reflections?
• Reflect on your learning during, or immediately 

after, a learning activity.
• Review and write in your CPDPR regularly. Set time 

in your monthly calendar for this – stay connected 
with the purpose and of your learning.

• Don’t reflect about everything. Most lawyers are 
doing far more than the minimum of ten hours. 
Target the most important aspects of your learning 
– complete detailed and in-depth planning and 
reflections on these and be proportional in your 
investment in any secondary areas of learning. Do 
less, better.

Thinking of CPD from an organisational 
development standpoint?
• Consider the organisational impact of the learning.
• Place clients at the heart of your decision making 

around CPD investment. How will they directly 
benefit from this learning?

• Leverage off internal expertise to promote and 
provoke thought around potential professional 
development pathways. Consider them as your 
“go to” presenters.

• Plan to model and sustain new learning; but 
be patient – learning takes time to embed into 
practice.

• Make it an expectation that learning is shared 
widely – leaving the knowledge with one person 
could see your investment walking out the door 
to another role.

• Think strategically – what was your organisations 
experience last year? What could you have done 
better? What learning will add the most value to the 
client, and therefore your perception/reputation?
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All women law firms  
(with more than one lawyer)

Practising certificates Number of firms

8 1

7 1

6 2

5 2

4 8

3 20

2 50

1 342

total 426

sense of humour is also essential,” says Ms Carroll.
In 2009, the partners added a third lawyer to the firm, 

Shannon McKay, who is now an Associate.
She practised overseas and in the government sector 

before coming to Hawke’s Bay.
“I love working with everyday people, trying to make 

positive changes in their lives. Some people come to me 
with such huge problems in their lives,” Ms McKay says.

“I like trying to work with those people to help them 
make the changes required. More often than not, I get 
rewarded with positive outcomes.”

Following a return from working as a paralegal in 
London, Shannon spent three years on maternity leave 
and then had the itch to return to work.

After contacting Donna Carroll about working part-time, 
Ms McKay received an offer to work at Bay Legal. “I jumped 
at the chance to work with both Kirstin and Donna and 
knew straight away that I would get the support that I 
needed to be part time with them. I have been here for 
eight years now and have loved my time at Bay Legal.

“Working with Kirstin and Donna has confirmed to me 
that working part-time and having a work/life balance 
is possible if you have the right support.

“Having worked in London for a large firm, I knew 
that wasn’t really what I wanted long-term. I much 
prefer the smaller, more supportive environment that 
Bay Legal offers. We are a great team.”

Bay Legal places an importance on giving back to the 
community with Kirstin, Donna and Shannon having 
worked on various boards in the Hastings area.

Twelve years on, the firm is relocating. “A recent 
expansion has shown us that our current location no 
longer works. We have just shifted into new premises 
which increases our options to expand our legal family,” 
says Ms Monk. ▪

▴ Shannon McKay

▴ Kirstin Monk

▴ Donna Carroll
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Colin James is a very experienced and long serving 
political journalist of high quality, and a life member of 
the Parliamentary Press Gallery.

Being a journalist is an important role, despite the 
endangered nature of the species due to the challenges 
of the digital age.

Traditionally, political journalism has been a protec-
tion for the public against the misdeeds of its politicians. 
Whether that important constitutional check on power 
will endure is hard to say.

There has been a long and sustained decline in the 
media’s treatment of Parliament, policy and politics.

The newspapers used to carry detailed accounts of 
parliamentary debates and political issues, and broad-
cast media used to focus on lengthy current affairs 
interviews.

The media business models are collapsing from the 
challenges of the multi-media, digital age. The evolution 
is not yet complete. And there is much in this book 
about the transforming influence of digital technology 
more generally.

As competition has increased, news media have 
become more entertainment- and celebrity-focused, 
and media staffing and resources have become more 
stretched.

It’s true that a vast amount of information is available 
online. But people do not know what to make of it and 
cannot devote the time and effort to find out what it 
all means.

Colin James has survived all of this and has steadfastly 
continued since 1969 to analyse in a thoughtful and 
analytical way how politics and policy in this country 
is developing.

He is also a serious intellectual in his role as a Senior 
Associate of the Institute of Governance and Policy 
Studies at Victoria University.

Unlike many journalists, James has the habits of a 
scholar. He identifies and acknowledges his sources by 
end notes, a very helpful feature of this book.

The methodology employed consists of analysing 
material from a range of high quality journalistic and 
scholarly publications. The sources themselves are 

Unquiet Time
Aotearoa/New Zealand in a fast-changing world

By Colin James

LEGAL INFORMATION

BY SIR GEOFFREY PALMER QC

astonishingly diverse and numer-
ous, a sign of great industry.

In this, his seventh book, he sets 
himself the hard task of making 
sense of the accelerating pace of 
change and uncertainty around the 
globe and charting New Zealand’s 
place in it.

While not dystopian the message 
is clear: New Zealand exists in a 
disordered world.

Such macro-analysis as this 
requires making sense of develop-
ments that are inherently uncertain 
both in their causes and future 
consequences.

Perhaps the most important take-
away message from the book is that 
we need to face the challenges that 
confront New Zealand rather than 
shy away from them.

The most obvious of these is 
climate change to which there are 
16 separate references in the index.

Environmental policy in New 
Zealand suffers from a bias toward 
the present over the future. The 
three-year parliamentary term 

reinforces the bias.
The policy conclusion to be drawn 

is that the biggest enemy of the 
future is the present. The problems 
of the present and their resolution 
crowd out the prospect for the 
future.

This book is strong on “looming 
environmental limits, particularly 
water.”

Then there is the state of 
democracy in the western world. 
James says, and who can disagree: 
“[t]his erosion of liberal democ-
racy was part of a wider picture. 
Democratisation has stalled and 
arguably reversed.”

The populist ferment in Europe 
and the United States is driving big 
change. Where does this leave New 
Zealand?

The index contains five references 
to constitutional changes, rather 
more modest than I would have 
wished, but the whole book has 
important constitutional ramifica-
tions. The future may be rough.

The book has two parts. The first 
covers 116 pages with analysis of the 
trends out there in the wider world.

This involves globalisation, 
changes in technology, environmen-
tal issues, trust and inequality, and 
more shocks are to come.

Future turmoil will be hard to 
avoid is my reading of his conclu-
sion here.

Colin James reads a lot and thinks 
analytically about what he reads.

These are increasingly rare qual-
ities among New Zealanders, I fear.

The second part of the book con-
sists of assessing what the develop-
ing international trends mean for 
New Zealand.
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Cross on Evidence, 10th edition
EDITED BY JUSTICE MATHEW DOWNS
This is drawn from the looseleaf and online 
publication. New Zealand editions of the 
English text began in 1963, with the 9th 
edition published in November 2012. The 
Evidence Act 2006 has now been in effect 
for a decade and the text is organised on 
a section-by-section basis around the Act 
with a brief overview introduction. The 
Author Board is Paul Michalik, Simon 
Mount, Bernard Robertson, and Augustine 
Choi and Gretta Schumacher are contributing authors. The pub-
lication states the law as at June 2017.

LexisNexis NZ Ltd, 978-0-947514-44-0, August 2017, 573 pages, 
paperback, $85 (GST included, postage not included).

Employment Law in New Zealand, 2nd edition
BY GORDON ANDERSON
Victoria University law professor Gordon 
Anderson covers all aspects of our employ-
ment law in a new edition, stating that 
his objective is to provide the reader with 
a thorough knowledge of New Zealand’s 
employment law, to consider some of its 
shaping factors, and to introduce some 
of the contemporary debates. The book 
is divided into three parts, with a gen-
eral introduction, chapters on individual 
employment law, and the final part looking at collective employ-
ment law. The focus is on the law which regulates the employment 
of persons performing work under a contract of employment. The 
first edition appeared in 2014 and Professor Anderson notes that 
while employment law is still an area of change, that change has 
become evolutionary rather than radical and the law is experienc-
ing a period of relative stability. The assistance of John Hughes is 
acknowledged and Dawn Duncan authored the chapter on health 
and safety. The law is stated as at 30 April 2017.

LexisNexis NZ Ltd, 978-0-947514-15-0, July 2017, 741 pages, 
paperback and e-book, $145 (GST included, postage not 
included).

New legal books
BY GEOFF  

ADLAM
He examines the emergence of 

New Zealand’s independent foreign 
policy and international trade policy.

The development of policy con-
cerning Māori and biculturalism 
is analysed. How environmental 
policy will develop is examined.

Then comes how the economy 
will change and here he says “the 
1980s paradigm is fraying”.

Since the economy is not every-
thing, there is a chapter on Justice as 
Fairness, along Rawlesian lines, with 
the issues of growing inequality and 
distribution of income and then the 
social investment approach being 
examined.

The final chapter is about political 
power shift and the eroding sense 
of government legitimacy that 
seems to afflict people, especially 
the young.

He concludes for New Zealand, 
“Political party upheaval, ‘distrib-
uted democracy’ and possible 
resurgence of localness leave more 
questions than answers about how 
power will be allocated and applied 
in the coming decade.”

Here we are looking through the 
glass darkly.

Predicting the future is impos-
sible. What this tells us, however, 
is the challenges of the future will 
probably exceed those of the past.

Colin James has written a fasci-
nating book that deserves to be read 
and thought about.

I am left with the take-away mes-
sage that New Zealand is bobbing 
about like a cork on a rough global 
sea and the future will be difficult.

In my judgment this book is a 
significant achievement for which 
we can all be grateful. ▪
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Zealand chapter, by Taryn Gudmanz and Patricia O’Shaughnessy, 
begins with an overview of the New Zealand criminal justice 
process. The two interviews are written up as narratives which 
look at the experiences and views of the subjects on their roles and 
the system in which they work. Direct quotations are not used. 
An example: “Importantly, according to Mr Wilton, each lawyer 
needs to know his/her exact role and function. In this way, the 
lawyer can respond fairly and appropriately to the facts in issue. 
He considers a functioning justice system to be a team effort. He 
explained that justice cannot be done without everyone fulfilling 
their individual roles.” The other countries included are Australia, 
Belgium, Bolivia, Canada, China, India, Japan, Nepal, South Africa, 
Sri Lanka, Thailand and United States.

CRC Press, 978-1-498733-12-0, December 2016, 378 pages, hard 
cover and e-book, £114 (www.crcpress.com).

Juridical Encounters: Māori and the 
Colonial Courts 1840–1852
BY SHAUNNAGH DORSETT
Dr Dorsett is a law Professor at the 
University of Technology, Sydney, and 
was previously a Reader at Victoria 
University of Wellington. She examines 
the Crown Colony period in New Zealand, 
from 1840 to 1852 and the attempts by the 
British to extend and impose their law 
on Māori. Outside the main settlements 
most Māori (and many settlers) lived 
according to tikanga. Dr Dorsett looks at 
the curial institutions and associated regimes which the colonial 
administrators devised to manage displacement of tikanga and to 
facilitate the imposition of British law. Her research provides many 
details of the engagement of Māori in New Zealand’s early courts.

Auckland University Press, 978-1-869408-64-0, September 2017, 
327 pages, paperback, $49.99 RRP (GST included).

the Attorney’s Handbook, 2nd edition
BY PHILIP DREADON
Subtitled “Information, checklists, prec-
edents and examples for attorneys”, this 
includes a CD which reproduces them all. 
Described as a “must-have” for account-
ants, lawyers, business people and anyone 
wanting to give powers of attorney to 
others or being appointed as attorneys, 
the first 83 pages provide a step-by-step 
overview of the law and requirements on 
the use and creation of powers of attorney. 
The checklists are followed by forms and precedents and examples 
of signing under power of attorney. The author, Philip Dreadon, is 
a special counsel with Minter Ellison Rudd Watts.

CCH New Zealand Ltd, 978-1-775471-79-0, June 2017, 151 
pages + CD, paperback and e-book, $96 (GST and postage 
not included).

Forsyth’s Guide to trusts and 
Estate Practice, 8th edition
BY CORDELIA THOMAS
The author, Dr Cordelia Thomas, 
is Associate Health and Disability 
Commissioner. The intention is to provide 
a practical handbook which outlines the 
law relating to trusts, wills, executors and 
administrators. There is a firm emphasis 
on producing a straightforward guide 
rather than a legalistic text. The book is 
divided into 17 chapters, each with many 
subdivisions to make locating information 
easy. Three appendices provide some sample documents and notes 
on cases on constructive trusts and the meaning of “charitable”. 
The intended readership is tertiary students, legal executives and 
law readers. The last edition was published in January 2014 and 
the law is stated as at January 2017.

CCH New Zealand Ltd, 978-1-775472-22-3, May 2017, 279 pages, 
paperback and e-book, $80 (GST and postage not included).

Immigration and refugee Law, 3rd edition
BY DOUG TENNENT
Before his current position as adminis-
trator of the Archdiocese of Rabaul, Doug 
Tennent was a lecturer in law at the 
University of Waikato. Immigration prac-
titioners Katy Armstrong and Peter Moses 
have contributed material to the chapter 
on visa requirements and a new chapter 
on immigration advice. The 13 chapters 
start with a history of immigration law 
and the impact of international law on our 
law, and then follow the key elements from the right to enter and 
be in New Zealand through to deportation. Concluding chapters 
look at enforcement of provisions and penalties, and a brief look 
at the important themes which have emerged. A summary at the 
end of most chapters brings together the key issues and themes 
which have emerged. The book is written for legal practitioners, 
immigration advisers, tribunals and tertiary students. The second 
edition was published in 2013.

LexisNexis NZ Ltd, 978-1-927313-62-6, July 2017, 685 pages, 
paperback and e-book, $170 (GST included, postage not 
included).

trends in Legal Advocacy – Interview 
with Prosecutors and Criminal Defense 
Lawyers Across the Globe
EDITED BY JANE GOODMAN-DELAHUNTY AND DILIP K 
DAS
This is subtitled “Interviews with prosecutors and criminal 
defence lawyers across the globe”. New Zealand is one of 13 
countries included, with interviews of two lawyers: Principal 
Police Prosecutor Mark Wilton and Judith Ablett-Kerr QC. The New 

Edition 8

Forsyth’s Guide to

Trusts and Estate Practice

Edition 2

The Attorney’s Handbook
Information, Checklists, Precedents
and examples for Attorneys
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PAGE 85

Allen, Robert David
barry, Mable Fuatino
barry, Sidney Kirby
Cho, Dae Ho
Hemingway, Timothy Darryl
Hika, Te Rangituatakaa Sonny
aka Hika, Sonny
aka Hika, Te Rangi
Kelly, Alysia Jace
Liang, Shuquan
Martin, Robert Ricky Te Rangi Nui
Mclennan, Lucy
Myers, Noel Allen
Parerauiva, Arama AkiAki
aka Parerauiva, Aki Aki
aka rau, Arama AkiAki Pare Iva
Pedersen, Georgina Mary
aka Pedersen, Tina
Perrot, Bernard
reddy, Daisy Sumintra Jani
reddy, Rajeshwar

PAGE 86

Samatua, Teinatonae
Scarth, Margaret Elizabeth
Shortland, Joseph Hoepa
Siose, Aaitui
South, Malcolm John
toganivalu, William John Brown
aka toganivalu, Willie
Wang, Xiaohong
Wighton, Kathryn Anne
Wilson, Donna Herapute
aka Wilson, Donna Herapote
aka Wilson, Donna Heraputea

Allen, robert David
Would any lawyer holding a will for the above-
named, late of 48 Hutchins Street, Waitara, born 
on 4 June 1956, who died on 11 July 2017, please 
contact Alan Johnston, C&M Legal:
 aj@candmlegal.co.nz  06 757 2119
  PO Box 8217, New Plymouth 4342

Hemingway, timothy Darryl 
Would any lawyer holding a will for the above-
named, late of Arrowtown, Company Director, 
born on 9 November 1963, who died on 30 June 
2017, please contact Heather Quinn at Quinn Law:
 hlq@quinnlaw.co.nz  09 521 0639
  PO Box 25-608, St Heliers 1740

Myers, Noel Allen
Would any lawyer holding a will for the above-
named, late of 135 Howe Street, Freemans Bay, 
Auckland, Retired, who died on 6 August 2017, 
please contact Main Street Legal Limited:
 john@mainstreetlegal.co.nz
 04 527 9727
  PO Box 40-457, Upper Hutt 5018 

DX RP44011

Kelly, Alyisa Jade
Would any lawyer holding a will for the above-
named, late of Sydney, Australia, formerly of 
Hamilton, born on 13 December 1989, who died 
on 23 August 2017, please contact Jayde Kenny, 
GC Legal:
 jkenny@gclegal.co.nz  07 857 0900
  PO Box 105, Hamilton 3240

McLennan, Lucy
Would any lawyer holding a will for the above-
named, late of 95 McLeod Street, Upper Hutt,  
Care worker, who died between 9 & 10 July 
2017, please contact Main Street Legal Limited:
 john@mainstreetlegal.co.nz
 04 527 9727
  PO Box 40 457, Upper Hutt 5018, DX RP44011

Pedersen, Georgina Mary – aka 
Pedersen,  tina (nee Petersen)
Would any lawyer holding a will for the above-
named, late of 26 Frobisher Street, Island Bay, 
Wellington, born on 12 August 1949, who died 
on 2 September 2017, please contact Allison Te 
Maro, Simco Lawyers Limited:
 allison@simco.co.nz  04 296 1177
  PO Box 352, Paraparaumu 5254 

DX RP60014

Liang, Shuquan
Would any lawyer holding a will for the above-
named, late of 61 Nicholas Road, Howick, 
Auckland, Chef, born on 15 April 1958, who died 
on or about 2 February 2015, please contact 
Phillip Wong, Wong & Bong Law Office:
 ben@wongbong.co.nz  09 535 5886
  PO Box 51454, Pakuranga, Auckland 2140

Hika, te rangituatakaa Sonny – aka 
Hika, Sonny – aka 
Hika, te rangi
Would any lawyer holding a will for the 
above-named, late of Tauranga, who died on 
11 October 2016, please contact Kim Dunn, Chris 
Rejthar & Associates, Tauranga:
 kim@rejtharlaw.co.nz  07 577 6565
  PO Box 13033, Tauranga 3141

Barry, Mabel Fuatino
Would any lawyer holding a will for the above-
named, late of Wellington, who died on 12 June 
2017 aged 85 years, please contact Jacqui 
Mikkelsen-Stride, Rasch Leong Lawyers:
 Jacqueline@raschleong.co.nz
 04 387 7831
  PO Box 14304, Kilbirnie, Wellington 6241

Barry, Sidney Kirby
Would any lawyer holding a will for the above-
named, late of Wellington, who died on 25 
August 2016 aged 87 years, please contact 
Jacqui Mikkelsen-Stride, Rasch Leong Lawyers:
 Jacqueline@raschleong.co.nz
 04 387 7831
  PO Box 14304, Kilbirnie, Wellington 6241

Cho, Dae Ho
Would any lawyer holding a will for the above-
named, late of Takapuna, Auckland, Doctor, 
born on 28 December 1948, who died on 6 
August 2017, please contact Abigail Ruth Cea 
Tecson, Park Legal Barristers & Solicitors:
 abigail@parklegal.nz  09 475 5027
  PO Box 331391, Takapuna, Auckland 0740 

DX BP66005

Parerauiva, Arama AkiAki – aka 
Parerauiva, Aki Aki – aka 
Rau, Arama AkiAki Pare Iva
Would any lawyer holding a will for the above-
named, late of Auckland, Retired, born on 21 
March 1934, who died on 1 August 2017, please 
contact Sharleen Te Runa, Public Trust:
 sharleen.teruna@PublicTrust.co.nz
 09 985 6850
  PO Box 21359, Henderson 0650

Martin, robert ricky te rangi Nui
Would any lawyer holding a will for the above-
named, late of Flat 11, 278 Gloucester Street, 
Christchurch, born on 26 January 1980, who died 
on 31 July 2017, please contact Wendy Lindsay, 
Hayman Lawyers:
 w.lindsay@haymanlawyers.co.nz
 04 472 0338
  PO Box 204, Wellington 6140

Will 
notices
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INTERMEDIATE CROWN PROSECUTOR
Almao Douch has a vacancy for an Intermediate Crown Prosecutor.

The firm is the office of the Crown Solicitor at Hamilton and a solicitor 
with experience in criminal jury trials is required to conduct the 
prosecution of trials in both the High and District Courts together 
with attendances in relation to other aspects of the Crown Solicitor’s 
practice.

Applications from interested practitioners with 3 or more years 
experience are sought. 

In each case the terms of employment will be negotiated to reflect 
the experience and ability of the successful applicant.

Applications accompanied by a CV should be addressed to:
Almao Douch   |   PO Box 19173, HAMILTON 3240 (Attention: R G Douch)

McHardy Parbery Lawyers

Solicitor – General Practice
We are a highly respected & successful general practice firm in Birkenhead. 
We’re seeking a Solicitor (FT or PT) with 5+ recent PQE.  The role will 
involve all areas of general practice work with a particular focus on estate 
planning & relationship property. Ideally, you will:
 » have proven skills & track record in all aspects of relationship 

property & broad legal knowledge;
 » have good common sense, an eye for detail, a strong work ethic & 

be able to work independently;
 » be computer literate, charismatic, outgoing, professional & down to 

earth.
Flexible terms available.

To apply please email your cover letter and resume to
gemma@mplawyers.co.nz

Scarth, Margaret Elizabeth
Would any lawyer holding a will for the above-
named, late of Waihi who previously resided 
in New Plymouth and Wellington, born on 1 
August 1940, who died at Waihi on 19 June 2017, 
please contact DM Stuart, Solicitor:
 d.m.stuart@xtra.co.nz  07 863 7530
  PO Box 114, Waihi 3641

Siose, Aaitui
Would any lawyer holding a will for the above-
named, late of 145 Molesworth Street, Taita, 
Lower Hutt, Driver, born on 4 July 1974, who 
died on 8 August 2017, please contact Bonnie 
Mahon, Whitmarsh Law:
 bonnie@wlaw.co.nz  04 555 0334
  PO Box 30-852, Lower Hutt 5040

Wang, Xiaohong
Would any lawyer holding a will for the above-
named, late of Liaoning, China, Retired, born 
on 18 May 1957, who died on 10 January 2017, 
please contact Jim Ku, Ku & Partners Ltd:
 jim@kuandpartners.co.nz  09 600 6601
  PO Box 302882, North Harbour, Auckland 0751

Shortland, Joseph Hohepa
Would any lawyer holding a will for the above-
named, late of Christchurch, formerly of Pipiwai, 
Northland, Retired Truck Driver, who died at 
Christchurch on 20 August 2017 aged 77 years, 
please contact Peter J Tatham, Saunders & Co:
 pjt@saunders.co.nz  03 349 5111
 PO Box 16274, Hornby, Christchurch 8441

South, Malcolm John
Would any lawyer holding a will for the above-
named, lately of Auckland, who died on 29 July 
2017 in Auckland, please contact Fei Chan, Chan 
& Co Legal:
 fei@chanlegal.nz  09 520 2188
  165 Great South Rd, Greenlane, Auckland 

DX CP33503

The Hamilton Family Trust 
– James Lionel Hamilton
Trying to locate a Trust in which Peter 
Somerville, of Christchurch is a Trustee. 
The trust is known as The Hamilton 
Family Trust. James Lionel Hamilton is 
the Settlor of the Trust. If you act for 
this Trust or for James Lionel Hamilton 
please contact Taylor Shaw Barristers 
and Solicitor’s:
 hilary@taylorshaw.co.nz
 03 379 4114

Wilson, Donna Herapute – aka 
Wilson, Donna Herapote – aka 
Wilson, Donna Heraputea
Would any lawyer holding a will for the above-
named, late of Opotiki, Packer, born on 1 
February 1955, who died on 21 July 2017, please 
contact Rosalie McGuire, Aurora Law Limited:
 rosalie@auroralaw.co.nz  09 239 0852
  PO Box 121, Waiuku 2341

Toganivalu, William John brown – 
aka Toganivalu, Willie
Would any lawyer holding a will for the above-
named, late of Wellington, who died on 2 August 2017, 
please contact Bill Brierley, WLC Brierley Lawyers:
 bill@wlcb.nz  04 389 2571
  PO Box 7196, Newtown, Wellington 6242

Wighton, Kathryn Anne
Would any lawyer holding a will for the above-
named, late of 3/9 Freyberg Street, Waterloo, 
Lower Hutt, born on 21 July 1956, who died on 
23 August 2017, please contact Paul Whitmarsh, 
Whitmarsh Law:
 paul@wlaw.co.nz  04 550 4053
  PO Box 30-852, Lower Hutt 5040

Sharma, Gyanendra
Would any lawyer holding a will for the above-
named, late of 20 Komako Place, Papatoetoe, 
Auckland, Hindu Priest, born on 21 January 1957, 
who died on 31 July 2017, please contact Victor 
Raman, Southern Legal:
 victor@southernlegal.co.nz
 09 263 4528
  PO Box 76840, Manukau 2241

Samatua, teinatonae
Would any lawyer holding a will for the above-
named,  who died at Karaka, Auckland on 29 
July 2017 aged 48 years, please contact Maurice 
J Burney, Barrister and Solicitor :
 maurice@mjblaw.co.nz  09 527 1311
  PO Box 14-663, Panmure Auckland 1741 

DX EP80506

Reddy, Daisy Sumintra Jani 
Would any lawyer holding a will for the above-
named, late of Palmerston North, who died 
on 19 May 2017 aged 58 years, please contact 
Jacqui Mikkelsen-Stride, Rasch Leong Lawyers:
 jacqueline@raschleong.co.nz
 04 387 7831
  PO Box 14304, Kilbirnie, Wellington 6241

Perrot, bernard
Would any lawyer holding a will for the above-
named, late of Wellington, who died between 15 
and 18 June 2017 aged 62 years, please contact 
Jacqui Mikkelsen-Stride, Rasch Leong Lawyers:
 Jacqueline@raschleong.co.nz
 04 387 7831
  PO Box 14304, Kilbirnie, Wellington 6241

Reddy, rajeshwar
Would any lawyer holding a will for the above-
named, late of 8 Hawaiian Parade, Arkles Bay, 
Whangaparaoa, Courier Driver Contractor, who 
died on or about 27 or 28 August 2017, please 
contact Shaelagh Bland, North Harbour Law:
 shaelagh@nhlaw.co.nz  09 427 0550
  PO Box 104, Orewa 0946, DX BP60001

Will notices
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BARRISTER OPPORTUNITY IN 
THORNDON CHAMBERS 

An opportunity exists for a barrister or a practitioner who is 
contemplating a move to the bar to take up a place at 
Thorndon Chambers. 

Thorndon Chambers is a highly regarded set of Wellington 
Chambers with a particular focus on public and commercial 
law matters.  More details of the areas of practice of the 
existing members of Thorndon Chambers can be found on 
its website: www.chambers.co.nz. 

Expressions of interest are sought from barristers who 
would have an interest in moving to a collegial and  
well-resourced set of chambers or from other practitioners 
who may be contemplating a move to the bar. 

Enquiries (on a confidential basis) should, in the first  
instance, be addressed to  

Francis Cooke QC  
francis.cooke@chambers.co.nz  

or 04 460 0634 

REFEREES, DISPUTES TRIBUNAL

There will shortly be a process for the appointment 
of Referees in the Wellington Region. Members of 
the public are invited to submit the names of persons 
who are considered suitable for appointment as 
Referee.

Nominations must be sent in writing or by email.  
They must contain the name, address, telephone 
number and email address of both the nominator 
and the person being nominated.  

Once a nomination has been received, the person 
who is nominated will be sent an application pack 
with details relating to the position and how to apply 
for it.

Nominations are to be made to the Principal Disputes 
Referee, Private Bag 32 001, Featherston Street, 
Wellington 6146, Ph: (04) 462 6695, or email:
Kelly-Lea.Brown@justice.govt.nz

Nominations must be received by this office no later 
than 12 noon on Friday 20 October 2017.
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CPD Calendar

For FULL CPD calendar see www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

ADMINISTRATIVE/PUBLIC

PUBLIC SECTOR 
GOVERNANCE

  
6.5 CPD hours

Chair: 
Aaron Martin

This intensive will update you on the current dynamics and 
issues in public sector governance, focusing on the themes 
of values, relationships and accountability. The programme 
will appeal to all lawyers who work in or externally advise the 
public sector, as well as those in governance and policy roles.

Wellington 26 Oct

CIVIL LITIGATION

MEDIATION FOR 
LAWYERS PART B – 
CIVIL/COMMERCIAL

  
15 CPD hours

Virginia Goldblatt
Geoff  Sharp
Denise Evans

This workshop builds on the NZLS CLE workshop Mediation 
for Lawyers Part A which provided opportunity to 
understand the process of mediation and to learn to think 
like a mediator – not a lawyer. It provides further opportunity 
to observe a civil mediation, to dissect it and to practise 
mediation skills.

Auckland 17-19 Nov

INTRODUCTION TO CIVIL 
LITIGATION SKILLS

  
9 CPD hours

Roderick Joyce QSO QC
Sandra Grant
Nikki Pender
Paul Radich QC

This workshop is an excellent opportunity for recently 
admitted practitioners to develop practical skills in civil 
litigation in an intense small-group workshop. You will learn 
how to handle a single fi le from beginning to end, be able 
to identify and understand the various steps in the process, 
develop the practical skills you need to handle this and a 
range of other litigation fi les, competently and confi dently.

Auckland 2 27-28 Nov

COMPANY AND COMMERCIAL

CONSUMER AND 
FINANCIAL PROTECTION 
LEGISLATION

  
1.5 CPD hours

David Maclaurin
Jonathan Flaws

This practical update on the Credit Contracts and Consumer 
Finance Act 2003 and the Financial Services Providers 
(Registration and Dispute Resolution) Act 2008 will ensure 
you are fully prepared to assist your clients.

Webinar 25 Oct

CONTRACT AND 
COMMERCIAL LAW ACT –
WHAT YOU NEED TO 
KNOW

  
1 CPD hour

Mark Campbell
Dominic Rowe

The Contract and Commercial Law Act came into force 
1 September 2017 repealing several existing commercial 
statutes that are consolidated within the new legislation. This 
webinar takes a practical approach in outlining the e� ect of 
these changes including how CCLA’s transitional provisions 
will operate in respect of a� ected statutes, providing a 
refresher on some of the underlying statutes which are being 
folded into the new Act, and discussing what to consider 
when you are looking at amending your standard terms and 
conditions and other template documents.

Webinar 31 Oct

FAMILY

FAMILY LAW 
CONFERENCE

  
13 CPD hours

Chair:
Margaret Casey QC

This conference has a superb line-up of international and 
national speakers and an outstanding educational and social 
programme which promises to provoke, stimulate, challenge, 
educate, inspire and entertain. Whether you are a practicing 
family lawyer, an academic or a judge, this is a not-to-be 
missed opportunity to update, reinvigorate and enjoy the 
collegiality of friends.

Rotorua 19-20 Oct

INTRODUCTION TO 
FAMILY LAW ADVOCACY 
AND PRACTICE

  
13 CPD hours

John Adams
Usha Patel

This workshop will show you how to run a domestic violence/
interim parenting case from go to whoa. Through precedents,
videos, a book of materials, and performance critique, this
course, recommended by the Legal Services Agency, is sound,
participatory and proven.

Christchurch

Wellington

Auckland

6-7 Nov

13-14 Nov

20-21 Nov

MEDIATION FOR 
LAWYERS PART B – 
FAMILY

  
15 CPD hours

Virginia Goldblatt
Geoff  Sharp
Denise Evans

This workshop builds on the NZLS CLE workshop Mediation 
for Lawyers Part A which provided opportunity to 
understand the process of mediation and to learn to think 
like a mediator – not a lawyer. It provides further opportunity 
to observe a civil mediation, to dissect it and to practise 
mediation skills.

Auckland 17-19 Nov

Phone: 0800 333 111
To speak with a member of our team

For a confidential discussion or a copy of the position descriptions, 
please head to our website http://www.claritynz.com/contact-us/

talent acquisition: culture fit
www.claritynz.com

These are only a snippet of our current 
vacancies. If you are interested in

exploring your options overseas,

please contact us at

enquires@claritynz.com,

and one of the team

will be happy to

assist you!

Senior Banking Associate 8+ PQE

Data Protection Associate 3+ PQE

Intellectual Property Litigation Associate 3+ PQE

TMT Lawyer 5+ PQE

Restructuring Associate 3+ PQE 

Data Protection Lawyer 7+ PQE 

Property Associate 3+ PQE

Leveraged Finance Lawyer 7+ PQE

Some positions currently in demand are:

Our clients in London are actively seeking 
first-class top-tier lawyers for their roles. 
All applicants must have specific practice 
area experience and excellent academics. 

RECRUITING FOR FIRST-CLASS 
LAW FIRMS IN THE 
UNITED KINGDOM

Multiplex – Construction Legal Counsel

Our global affiliate’s client, Multiplex, has a career-defining in-house vacancy for a Legal Counsel in Melbourne. This role is a 
chance to be a part of an innovative and forward-thinking organisation. The ideal candidate will currently be a high calibre Senior 
Associate or Special Counsel that specialises in construction and is looking to step up alongside another regional Legal Counsel.

US Firm – Projects

A US firm with a Melbourne office is seeking a 
lawyer to join their high-performing projects 
team working closely with both public and 
private sector clients. The ideal candidate will 
have 2-5 years' PQE, with projects, PPP 
and/or construction front-end experience in the 
top tier. Training will be provided to up-skill 
where required.

Clarity Consulting Group utilise specific legal recruitment expertise from our strategic global affiliate in 
Australia, to help our candidates that want to move over the ditch! If any of these roles interest you – get 
in touch at enquiries@claritynz.com. These roles will not be available for long! 

AUSTRALIA

Top-tier experience and excellent academics are essential.

Private Practice – Litigation

In this role, you will act on behalf of national 
and overseas clients on large and complex 
commercial litigation matters and advise on all 
aspects of dispute resolution. There are 
multiple roles available for junior, mid-level and 
senior level lawyers. There are roles available 
in Brisbane, Sydney and Melbourne offices. 

Private Practice –  IT Lawyer 

Our global affiliate has an opportunity for an 
IT lawyer to join a highly ranked team. The 
role is open to candidates with Senior 
Associate or Special Counsel level 
experience. There are positions available in 
Melbourne and Sydney. 

IN-HOUSE ROLE



CPD Calendar

For FULL CPD calendar see www.lawyerseducation.co.nz
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CPD Calendar
PROGRAMME PRESENTERS CONTENT WHERE WHEN

PUBLIC

JUDICIAL REVIEW 

  
3.5 CPD hours

  
2 CPD hours

Francis Cooke QC Judicial review proceedings challenge decisions made by 
public, private and voluntary organisations.  This seminar 
takes a practical approach to the principles and processes 
of judicial review and is a must for practitioners in the public 
law area or who advise decision-makers.

Christchurch

Wellington

Auckland

Webinar

6 Nov

7 Nov

8 Nov

7 Nov

IN SHORT

WILLS & ESTATES

  
2 CPD hours

Samuel Ames
Alison Gilbert

To fi t in with changing family dynamics and increased family 
wealth, wills are becoming increasingly more complex. 
Lawyers need to ask the right questions to fully understand 
their client’s situation to enable them to draft wills and 
other documents that give e� ect to their client’s wishes. 
This seminar will adopt a practical focus in outlining guiding 
principles for taking instructions and provide advice for 
working with your clients on the appointment of appropriate 
executors. This presentation also provides an update on the 
change of High Court Rules and Forms relating to Probate 
and Letters of Administration.

Auckland

Live Webstream

17 Oct

17 Oct

Phone: 0800 333 111

For FULL CPD calendar see www.lawyerseducation.co.nz

To speak with a member of our team

For FULL CPD calendar see www.lawyerseducation.co.nz

Online registration and payment can be made at: 
www.lawyerseducation.co.nzPhone: 0800 333 111

To speak with a member of our team

PROGRAMME PRESENTERS CONTENT WHERE WHEN

GENERAL

MEDIATION FOR 
LAWYERS PART A –
UNDERSTANDING 
MEDIATION

  
14.5 CPD hours

Virginia Goldblatt
plus either
David Patten or
Geoff  Sharp

Mediation knowledge and skills are an increasingly important 
adjunct to legal practice. Many more clients are taking disputes 
to mediation (because it works) and the more that  legal 
advisers know about how it works the better. In addition, 
practice as a mediator extends the service that lawyers can 
o� er the public.

Wellington 13-15 Oct

CPD TOP UP 2018

  
7+3 CPD hours

Chairs:
Stephanie Marsden
Steph Dyhrberg
Jane Meares
Lope Ginnen

Designed for the busy general practitioner to “top-up” your 
year’s CPD. A one-day programme o� ering 7 hours face-to-
face CPD together with a bonus 3 hour Online CPD, for you 
to complete when and where it suits. Whatever your level of 
experience, the programme will provide practical advice on 
hot topics across a range of practice areas, with a regional 
focus and presented by an impressive line-up of speakers.

Christchurch

Wellington A

Wellington B

Auckland

Live Webstream

13 Feb

14 Feb

14 Feb

15 Feb

14 Feb

PRACTICE AND PROFESSIONAL SKILLS

KEEPING YOUR
TEAM (INCLUDING 
MILLENNIALS) 
MOTIVATED

  
1.5 CPD hour

Ralph Brown This webinar will give you practical ways to retain more sta�  
and to help them to be more productive. The presenter will 
draw on the research in psychology and 30 years leading 
a team of highly-motivated people with extraordinarily 
low sta�  turnover. Discover what science reveals about 
motivation, millennials and what you can do to develop your 
team culture.

Webinar 18 Oct

LOGIC FOR LAWYERS

  
5 CPD hours

Prof Douglas Lind Attend this workshop to learn a practical framework 
and gain specifi c analytical tools for working with legal 
arguments. The workshop provides su�  ciently complete, but 
short and concise descriptions of those argument forms and 
logical fallacies (errors of reasoning) most relevant to legal 
practice.

Wellington

Auckland

31 Oct

2 Nov

READING ACCOUNTS 
AND BALANCE SHEETS

  
7 CPD hours

Lloyd Austin A workshop to enable you to unlock the mysteries of
fi nancial documents, gain an insight into the world of
accounting and make you more e� ective and confi dent
when advising your clients on fi nancial matters.

Auckland

Hamilton

Christchurch

Wellington

6-7 Nov

8-9 Nov

13-14 Nov

15-16 Nov

TRUST ACCOUNT 
SUPERVISOR TRAINING 
PROGRAMME

  
7.5 CPD hours

Philip Strang
Ben Potaka

To become a Trust Account Supervisor you must pass 
assessments set by the Law Society (reg 19 Lawyers and 
Conveyancers Act (Trust Account Regulations) 2008). The 
training programme consists of 40-50 hours of 
self-study learning modules to help you prepare for the 
assessment day.

Auckland

Christchurch

14 Nov

23 Nov

LAWYER AS NEGOTIATOR

  
11.5 CPD hours

Jane Chart Negotiation is a vital skill for every lawyer and improved 
negotiation skills can help avoid unnecessary litigation and 
produce better settlements more e�  ciently. Attend this 
workshop to gain an understanding of the risks and benefi ts 
of various negotiation strategies and techniques.

Auckland 15-16 Nov

PROPERTY

GIFTING UPDATE

  
1.5 CPD hours

Chris Kelly
Greg Kelly

Increasingly gifting structures and documents need to be 
tailored to meet the needs of individual clients. This webinar 
will consider the di� erent solutions along with the specifi c 
tools available to practitioners when advising clients about 
gifting.

Webinar 2 Nov

EPA FORMS – WRAP UP

  
1.5 CPD hours

Theresa Donnelly
Anette Gray

The new EPA forms went live on 16 March 2017, as a result 
of changes to their Regulations. Love them or hate them, 
they are here to stay, and you need to use them in ways 
that best work for you and your clients. Feedback on the 
forms indicates there are parts that need further explanation 
and guidance. Drawing on this, the presenters will take a 
practical approach and address the issues that you have 
found problematic.

Webinar 6 Nov



CPD Calendar
PROGRAMME PRESENTERS CONTENT WHERE WHEN

PUBLIC

JUDICIAL REVIEW 

  
3.5 CPD hours

  
2 CPD hours

Francis Cooke QC Judicial review proceedings challenge decisions made by 
public, private and voluntary organisations.  This seminar 
takes a practical approach to the principles and processes 
of judicial review and is a must for practitioners in the public 
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Christchurch

Wellington

Auckland

Webinar

6 Nov

7 Nov

8 Nov

7 Nov

IN SHORT

WILLS & ESTATES
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Alison Gilbert
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working with your clients on the appointment of appropriate 
executors. This presentation also provides an update on the 
change of High Court Rules and Forms relating to Probate 
and Letters of Administration.

Auckland

Live Webstream

17 Oct

17 Oct

Phone: 0800 333 111

For FULL CPD calendar see www.lawyerseducation.co.nz

To speak with a member of our team

For FULL CPD calendar see www.lawyerseducation.co.nz

Online registration and payment can be made at: 
www.lawyerseducation.co.nzPhone: 0800 333 111

To speak with a member of our team

PROGRAMME PRESENTERS CONTENT WHERE WHEN

GENERAL

MEDIATION FOR 
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UNDERSTANDING 
MEDIATION
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The last stop on a tour of the 
National Civil Rights Museum in 
Memphis has the visitor looking 
through a large glass window into a 
motel room, No.306, where the bed 
clothes are neatly folded back, a cup 
and saucer are on the bedside table.

This is the bedroom where civil 
rights leader Martin Luther King was 
staying on 4 April 1968, when just 
after 6pm he stepped on to the first 
floor balcony and spoke to a musician 
in the courtyard a floor below.

King asked saxophonist Ben 
Branch to play the hymn, Precious 
Lord, one of Dr King’s favourites, at 
a church service he was leading that 
Sunday evening in support of strik-
ing black sanitation workers, and 
he asked Branch to “play it sweet.”

These were his last words. A shot 
rang out from across the street and 
Dr King fell down unconscious. 
Taken to hospital, he died just over 
an hour later.

Later, James Earl Ray, a career 
criminal with a deep hatred of black 
people, was caught and quickly 
pleaded guilty to the charge of 
murder.

Sentenced to 99 years, he later 
recanted his confession and spent 
much of the rest of his life protest-
ing his innocence and fighting for 
a retrial. He died in prison in April 
1998.

The Lorraine Motel, where Martin 
Luther King and his party were 
staying, has been converted into the 

LIFESTYLE

National Civil Rights Museum 
tells a compelling story
BY JOHN  

BISHOP

National Civil Rights Museum, and 
it tells the story of the civil rights 
struggle from slavery and the first 
transportations through the 1960s 
to more recent times.

Division
It’s located quite a way out of the 
main part of town, but in 1968 
Memphis was still a segregated city. 
King and his party could not stay 
downtown; that was whites only, 
which, in a single fact, tells you all 
you need to know about the state 
of race relations in the United States 
in the 1960s.

Nearly 50 years’ on, the legal and 
political struggle for civil rights con-
tinues, amid recent controversies 
over claims of racial profiling by 
the police and other authorities, 

◂ The rally in Washington DC 
in 1963 was the scene for Dr 
King’s famous dream speech.

indiscriminate shooting of black suspects, and of trials 
where white people charged with harming people of 
colour have been unfairly acquitted.

More recently, a new assemblage of the alt-right, 
neo-Nazis, Ku Klux Klanners, white supremacists and 
the like have been clashing with a range of groups from 
black activists to white liberals over the removal of 
statues and symbols of Confederate leaders.

The museum retraces the journey of the struggle, 
beginning with the transportation of 12.6 million Africans 
across the Atlantic over 366 years up to 1863, which is 
believed to be the largest forced migration in history.

The Civil War, fought in the words of the state of 
Mississippi’s secession declaration as “not a matter of 
choice, but of necessity …. we must secede from the 
Union …. to secure slavery as well as every other form 
of property.”

Slavery ended in the North with Lincoln’s 
Emancipation Proclamation of 1863, but took effect in 
the South only after the eventual victory of the Union 
armies over the Confederacy in 1865.
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What followed is known in Amer-
ican history as the Reconstruction 
Era: Union troops occupied the 
beaten southern states to enforce 
equal rights and equal participation 
for African-Americans. For a while, 
blacks prospered and were elected 
to office, locally and nationally.

Reconstruction ended with the 
Compromise of 1877. The 1876 con-
test for the Presidency produced no 
clear winner with 20 votes in the 
Electoral College being in dispute.

Betrayal
An informal bargain was reached. 
The Democrats agreed that the 20 
votes would go to the Republican 
Party candidate, Rutherford B Hayes, 
who would agree to withdraw the 
remaining federal troops from the 
South.

The deal was known as the 
“Corrupt Bargain” and effectively 
delivered political control of all 
of the South to the “Redeemer” 
Democrats.

The “Redeemers” were con-
servative white southerners who 
“redeemed” the South by reclaim-
ing power from radical white 
Republicans and their newly freed 
black supporters.

After Reconstruction ended, state 
legislatures found ways to effec-
tively disenfranchise black voters 
and to nullify the 13th, 14th and 15th 
Amendments to the Constitution 
which prohibited slavery, guaran-
teed equal rights for all, and ensured 
equal protection. Violence, intimida-
tion and lynchings were also used 
to repress and subjugate the black 
population which was a majority 
in some states.

In 1896 segregation was legiti-
mised in the famous case of Plesey v 
Fergusson, where the Supreme Court 
upheld a Louisiana law requiring 
separate compartments for whites 
and coloured people on its trains.

In 1892, Homer Plessy, a man of 
mixed race, got on a train in New 
Orleans and deliberately sat in a 
whites only compartment to force 
his own arrest, and eventually the 

◂  Room 306, Dr King’s bedroom 
in the Lorraine Motel.
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such a crisis and foster such a tension that a community 
that has consistently refused to negotiate is forced to 
confront the issue.”

In the 1960s television took the images of protesters 
being moved, or civil rights marches being beaten with 
billy clubs, and of the murders and burning crosses 
planted by the KKK, across the nation. There are over 
40 films, including news footage, speeches, and per-
sonal interviews, displays, headlines and explanatory 
billboards.

Nowadays, the museum is also a lively centre for 
activism. A sign notes that the struggle continues.

“The prevailing narrative is that the fight for equal 
rights was won years ago, and any inequalities that 
present themselves today are indicative of a flaw in 
the character of the “formerly” marginalised. One truth, 
however, is that people of colour in America are march-
ing the same long march, dealing with the same core 
issues with superficial details in the cultural backdrop 
changing.”

At the other end of the spectrum the alt-right, neo-Na-
zis, white supremacists and others are reviving, embold-
ened, some say, by the election of Donald Trump. ▪

John Bishop  john@johnbishop.co.nz is a travel 
writer with a deep interest in the Southern United 
States. See  www.eatdrinktravel.co.nz 

▸  A segregated bus with sections 
for ‘whites’ and ‘coloreds’.

case got to the Supreme Court.
The Court, by seven votes to one, rejected the view 

that the Louisiana law implied any inferiority of blacks, 
in violation of the Fourteenth Amendment. Instead, it 
contended that the law separated the two races as a 
matter of public policy.

For the majority, Justice Brown declared, “We consider 
the underlying fallacy of the plaintiff ’s argument to con-
sist in the assumption that the enforced separation of 
the two races stamps the colored race with a badge of 
inferiority. If this be so, it is not by reason of anything 
found in the Act, but solely because the colored race 
chooses to put that construction upon it.”

The “redeemers” remained in charge across most of the 
South until fellow Democrat, Lyndon Johnson, a Texan, 
got civil rights and voting rights legislation enacted in 
the mid 1960s.

South goes Right
This began a switch by southern white voters back to 
the Republican Party beginning in 1968 when Richard 
Nixon, a Republican, won six states in the South. In 1972, 
President Nixon swept the entire South.

In 1956, in Brown v Board of Education the Supreme 
Court reversed itself, and then only when faced with 
compelling evidence that the doctrine permitting segre-
gation as “separate but equal” actually meant ‘separate’ 
but never ‘equal’.

Against this the modern Civil Rights movement began, 
and the museum shows a replica of the burnt-out bus 
used by the “Freedom Riders” a racially integrated group 
which sought to ensure that the buses used in interstate 
transport were de-segregated as required by the 1960 
Supreme Court decision (Boynton v Virginia).

Groups of black and white men and women travelled 
together, sitting together to demonstrate equality, a move 
that quickly raised the ire of white supremacists in the 
South and their allies in law enforcement.

In one dramatic incident, the infamous Bull Connor, 
the Police Commissioner in Birmingham, Alabama, is 
said to have agreed with a group of Klansmen that they 
had 15 minutes to deal to the group of Freedom Riders 
when their Greyhound bus drew up at the depot in 
Anniston before he and his deputies would intervene. 
They did, sending all the Freedom Riders to hospital.

Elsewhere, you can sit next to a model of Rosa Parks 
who refused the driver’s order to give up her seat in the 
“colored section” to a white passenger, after the whites-
only section was filled. That was on 1 December 1955 
in Birmingham, Alabama and led to a black boycott of 
buses. Desegregation was eventually won in the courts.

At an FW Woolworths lunch counter, you can sit next 
to black protestors engaged in a sit-in at a whites-only 
counter, and watch footage of the protestors being trained 
in passive resistance techniques.

A sign says: “Nonviolent direct action seeks to create 
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1

9

11

14

19

25

28

30

29

26 27

20 21 22 23

24

15 16 17 18

12

13

10

2 3 4 5 6 7 8

Across 
1 Seasonal strain related 

to uncharitable type’s 
transformation (1,9,5)

9 The charitable organisation of the 
Fox family (5)

10 Is about to take winning shot, 
but declines (4,2,3)

11 General Assembly to expand (7)

12 Conspicuous bacon, lettuce, 
avocado and tomato sandwich – 
a six-footer! (7)

13 Frenchman who had 25 once (or 
backward one?) (3)

14 They’re supposed to show how 
clever one is, the same as judges 
(1,1,5)

16 Wrinkled, like a cricket pitch? (7)

19 Dismissed case having bearing 
on boss (7)

22 Gold found on a piece of land 
over to the north, with bunting 
(7)

24 Dashes from three different 
directions (3)

25 Reg (an assumed name) last to 
leave the Crown and Sceptre (7)

27 “Do” with high volume? (3,4)

28 One who arranges for instrument 
to rise, loosely speaking (9)

29 Flowering plant found in Eastern 
America (5)

30 Article by current media: 
“Colonists cheering agents!” (15)

Down
1 One alternative was Scotsman, 

saver o’ rogue from disorder (8,7)

2 Greeting note left by university 
can be self-important (9)

3 Locks up spirit held by half-back (7)

4 Graffiti artists walk unsteadily, 
with leader falling down (7)

5 Tart stripped Herbie in state 
agency (7)

6 Salt’s quote about sailor turning 
up (7)

7 Play craps for charity (5)

8 Permissive types are terribly adult 
about it (song in taverns) (15)

15 Occasionally attuning to a bird (3)

17 Karel Capek’s play about the 
origins of Rugby Union rules 
(1.1.1.)

18 William Booth’s army, so valiant 
in conflict (9)

20 Emphasised without using the 
German for smooth (7)

21 Sheds water shreds (5,2)

22 Associate Judge with clipped 
roses about to be delivered (7)

23 Time to deviate, doffing cap to 
dangerous redhead (7)

26 Soldier given a leg of lamb (5)
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A New 
Zealand 
Legal 
Crossword
SET BY MĀYĀ

Solution to September 
2017 crossword
Across:
1 Perry, 4 Forwarder, 9 Ali, 10 Mason, 
11 Courtcard, 12 Attic, 13 Mcbeal, 
17 Drivein, 18 Disavow, 20 Aka, 
21 Inkwell, 23 Rumpole,  
25 Sabich, 27 Edith, 
31 Leitmotiv, 32 Hewes, 33 Iou, 
34 Magistral, 35 Patty

Down:
1 Pomp, 2 Rose, 3 Yangtze,  
4 Fictional, 5 Roue, 6 Atticus,  
7 Drake, 8 Rid, 14 Lawyer, 15 Adlibs, 
16 Silk, 18 Daredevil, 19 Viol,  
22 Encamps, 24 Matchup, 26 Bling, 
28 Stir, 29 Swat, 30 Espy, 31 Lam
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Lawyers with nifty feet
BY CRAIG  

STEPHEN

TAIL-END

As a sort of follow-up to our All Black Lawyers’ XV 
line-up (LawTalk 907, June 2017) we now unveil our 
Football Lawyer XI. It isn’t an All Whites/ Football 
Ferns line-up per se, as few of those listed have been 
good enough to appear in white – footballers have 
traditionally come from working-class backgrounds 
so the numbers going into professions such as law 
is more restrained. Still, it makes for fun reading.

Jacob Spoonley The No.1 for Auckland City, which 
is generally the Oceania representative for the annual 
Club World Cup, Spoonley has been limited to two 
appearances for the All Whites but had far more game 
time with the NZ U-20s and U-23s.

Admitted in 2015, Spoonley juggles training with 
his job at Russell McVeagh in Auckland and as a legal 
adviser with the Professional Footballers Association.

Sarah Gibbs alternated between left-back and left-
wing for the Football Ferns between 2004 and 2008, 

playing four times. After retiring 
she became a senior associate in 
the corporate and commercial 
team at Hesketh Henry, Auckland.

Che bunce The centre-back 
played 29 times for the All Whites 
between 1998 and 2007, scoring 
twice. Bunce played for both the 
Football Kingz and their succes-
sors, the New Zealand Knights, 
in the A-League, and was on 
the books of three English clubs 
(Sheffield United, Crewe Alexandra 
and Coventry City) but failed to 
make a competitive appearance 
for any of them.

Mr Bunce is a member of the 
litigation team at Harkness Henry 
in Hamilton, acting in relation to 

civil disputes, in particular debt 
recovery. 

George Milne The 27-year-old 
defender has played for Dunedin 
Technical, Petone FC and national 
league side Southern United. He is 
currently with perennial Chatham 
Cup contenders Miramar Rangers. 
Milne won the Southern Premier 
League with Technical and made 
the final of the Chatham Cup in 
2008.

He is a fourth year corpo-
rate/M&A solicitor at Bell Gully 
in the Capital.

Seamus ryder As well as a stint 
in the United States, Ryder has 
played for Otago United/Southern 
United, and is currently starring in 
midfield with top Auckland side 
Central United. As a teen Ryder 
played against the legendary 
Bayern Munich’ U-17s side in the 
Milk Cup. He has made three 
semi-finals of the Chatham Cup 
but Central, which has won the 

▴ George Milne
 Petone FC
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premier New Zealand knockout tournament five 
times, and helped them to this year’s final.

Ryder is a law clerk with Buddle Findlay in Auckland.
Chris Anderson A striker for Canterbury through 

various age groups, Anderson starred in the Mainland 
Premier League for more than a decade and in the 
national league for Otago in 2010. A member of the 
Ferrymead Bays club, he is also on the board of 
Mainland Football.

Anderson is a senior associate with Lane Neave 
in Christchurch, specialising in trusts, wills and 
conveyancing.

Zoe thompson made her Football Ferns debut 
as a substitute against China in February 2004, and 
represented New Zealand at the 2007 FIFA Women’s 
World Cup finals in China, where they lost to Brazil, 
Denmark and China. The striker played 12 times in 
all for New Zealand.

She was admitted in 2008 and is now an in-house 
lawyer for the Abu Dhabi Commercial Bank in the 
United Arab Emirates.

tara Cox A midfield dynamo who is one of the 
few footballers to be recognised in the general 
sporting field, through being awarded the Auckland 
Sportswoman of the Year honour in 1999. For more 
than 15 years, Tara won scores of Auckland and 
Northern Region titles for various sides, represented 
the Auckland regional side 36 times, scoring ten times, 
and played four times for the national women’s team.

Now known as Tara Pryor, she works as an in-house 
lawyer with the New Zealand Olympic Committee. 
She was admitted in 1997 in Auckland.

Paul Whitmarsh The striker played more than 400 
games, mainly for Lower Hutt, Wests and Petone, but 
also Tawa, Miramar and Wellington United, scoring 
over 200 goals in a 22-year career. His highlights 
included lifting the Chatham Cup in 2006 and the 
Central League in 2005 with Wests. Whitmarsh now 

coaches the Petone first team.
He heads Paul Whitmarsh Law in Lower Hutt, which 

specialises in property law, family trusts, wills, estates, 
commercial and family law.

Dom rowe The 33-year-old striker began his career 
at Young Heart Manawatu, before moving to Team 
Wellington. He currently plays for Miramar Rangers, 
who he helped lift the Chatham Cup in 2010.

Rowe is a senior associate at Russell McVeagh with 
a broad commercial practice specialising in mergers 
and acquisitions, procurement and outsourcing, and 
also advises on financial regulation.

Antony buick-Constable Buick-Constable played 
for the New Zealand U-16 and U-19 squads and was 
captain of New Zealand Secondary Schools.

As a senior he played National League for 
Wellington United and helped the team reach the 
semi-finals of the Chatham Cup in 1991.

Buick-Constable is an in-house lawyer with the New 
Zealand Bankers Association.

Substitute

Mark Aspden played for North Otago then for teams 
in Dunedin and Auckland from the mid-1970s. He 
retains a strong involvement in football coaching 
in Auckland and has been on the board of both the 
Auckland Football Federation Board (and is a former 
chair) and New Zealand Football. He is now the Chief 
Executive of Sport Hawke’s Bay.

A former commercial lawyer, Aspden was a partner 
at Harrison Stone.

Manager

Gudni bergsson A former Icelandic international who 
played for Spurs and Bolton Wanderers in the English 
Premier League and is the current president of the 
Icelandic Football Association. After retiring Bergsson 
became a certified lawyer in Iceland. ▪

▴ Che Bunce ▴ Seamus Ryder
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❝ Because my ass is located in the back of my body. ❞
— Pop star Taylor Swift at a sexual assault trial after opposition 

attorney, Gabe McFarland, used a photograph to tell Swift 
that the front of her skirt showed no signs of displacement.

❝ I didn’t think, ‘that’s great, I have just done another £50 
million deal,’ I thought, ‘am I making a contribution to 
society?’ ❞

— English lawyer Mouhssin Ismail, who decided to leave a 
successful career at international firm Norton Rose Fullbright 
to become a teacher.

❝ The sense I got with Mike was that his life was one 
great performance. I don’t think he was necessarily 
that comfortable in front of the camera but he was very 
comfortable in court. That was his real stage. That’s where 
he liked to perform. ❞

— Actor Mark Mitchinson, who is playing Mike Bungay QC in 
the TV series Dear Murderer.

❝ After 15 or 20 minutes, there was still no paramedic on the 
scene and I said to my friends, ‘Damn, a junkie on Main 
Street would get waited on quicker than this’. ❞

— Retired American lawyer Stanlee Culbreath, who was one of 
the first on the scene of Princess Diana’s crash in Paris on 31 
August 1997. Mr Culbreath has kept silent until now, saying 
he refused to be interviewed to protect Diana’s children.

❝ This is ridiculous, with the Justice Minister shoving aside 
core principles of a functioning democracy in favour of 
nepotism. ❞

— Maltese human rights organisation aditus objects to the 
appointment of the Environment Minister’s daughter, 
Martina Herrera, 25, as a commissioner for justice. Ms 
Herrera received her lawyer’s warrant in February 2017 
and has been practising for six months. Commissioners 
for justice preside over local tribunals and decide traffic 
and other minor offences.

❝ The last thing I want to do is take the Law Society to court, 
but they have now been put on notice – I hope common 
sense prevails. ❞

— Sydney solicitor Robin Speed. The NSW Law Society is 
under fire over a press release that its critics say might 
have misled the public into believing that the state’s 29,000 
lawyers supported same-sex marriage.

 Mr Speed wants the state Law Society to make it clear that 
the legal profession “is not in unison on the issue and may 
vote as they choose”.

❝ No matter how unpopular you are or whatever wrong you 
may have committed, you are entitled to be treated in 
the same way as anybody else, according to law. ❞

— The New Zealand Bar Association in condemning remarks 
by the Minister of Police, Paula Bennett, that some people 
“have fewer human rights than others”.

Notable Quotes

Curious as to the purpose of an owl on top of 
the New Zealand Law Society coat of arms, the 
Communications team set about to discover what 
it is all about.

And, thanks to The New Zealand Armorist No 21, 
December 1982, we have found out some more about 
the arms that adorns the Society’s publications and 
the Waring Taylor St building.

The arms, reveals the writer of the relevant chap-
ter, A.E. Tonson, was created to coincide with the 
Society’s centennial in 1969.

The armorial bearings, according to Tonson, are 
a fusion of European and Māori motifs “to demon-
strate that today both races live in harmony in New 
Zealand”.

On top of the arms is the Owl of Wisdom, holding 
in its right claw a flaming antique lamp, representing 
the Lamp of Truth. The owl is perched on two books, 
representing Statute law and the Common law.

The blue body of the shield contains four red mul-
lets, representing the Southern Cross constellation. 
The wavy bars gemelles in the base of the shield 
represent the ocean, while the open book and the 
two golden quill pens on the chief of the shield signify 
that the Society is a learned one, says Tonson.

Above the shield is an esquire’s helmet with crest 
wreath from which flows the mantling in the blue 
and silver colours of the shield.

The supporters consist on either side a representa-
tion of a Māori carving of a Manaia Murrey eyed Azure 
upon a compartment of a Māori carved panel, sup-
ported by red drapes on a scroll beneath which lies 
the motto, “Be Just and Fear Not”. ▪

BE JUST AND FEAR NOT

In owl seriousness

9 9

L AW tA L K  9 1 1  ·  O C T O B E R  2 0 1 7 tA I L - E N D



Practical Guidance 
Investing in New Zealand 

Want investor information 
in one central hub?

NEW
PRODUCT


