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Family violence 
programme
The government has launched a new work 
programme to ensure government agencies 
respond better to family and sexual violence.

Earlier this year, the Ministerial Group on 
Family Violence and Sexual Violence commis-
sioned a stocktake of family and sexual violence 
services across all Government agencies.

The stocktake found the Government spends 
an estimated $1.4 billion each year respond-
ing to family and sexual violence. It highlighted 
that while good work was being done, there 
is room for improvement, with fragmentation 
and duplication of services among some of the 
issues raised.

The new family violence work programme 
seeks to address those issues. It will be used 
to develop a whole-of-government strategy to 
tackle these problems and provide better results 
for victims.

First lawyers’ association
Myanmar’s lawyers are preparing for the first 
independent lawyers’ association elections.

The new association – the Independent Law-
yers’ Association of Myanmar (ILAM) – has its 
genesis in a programme set up by the Interna-
tional Bar Association’s Human Rights Institute 
(IBAHRI) in 2013. This programme established 
a consensus among Myanmar’s lawyers that 
there was a need for an independent body to 
represent the legal profession nationally.

The programme then brought together a 
national steering committee to design ILAM, 
and the steering committee endorsed a draft 
constitution in March this year. More than 250 
lawyers have taken part in IBAHRI workshops 
aimed at helping lawyers prepare for the upcom-
ing elections. The workshops were held in every 
region of the country.

Broadcasting standards 
review
The Broadcasting Standards Authority (BSA) 
is calling for public input and submissions to 
assist with a review of its main codes. Public 
consultation opened on 20 July and runs for six 
weeks, until 31 August. See http://bsa.govt.nz/
code-review.
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The Youth Court plays an important, potentially determi-
native, role within our justice system.

As a criminal lawyer of Pacific Island descent, I’m often 
asked: “how do we change the criminal statistics, particu-
larly when it comes to Māori and Pacific Island offending 
figures?” A big part of that solution lies with the Youth Court.

Those of us who are criminal lawyers see many of the 
same people going through the court system like a revolv-
ing door. While we are, from time to time, able to assist a 
person going through the “adult” court to change course, 
those among us who are youth advocates know it is the 
Youth Court that offers the most significant and real oppor-
tunities to help our young people turn their lives around.

The Youth Court is very effective – from Family Group Conferences, which are achieving 
some great things; to the dedicated efforts of youth advocates, who also achieve out-
standing outcomes; to the work of Youth Court judges, who also work hard to achieve 
the best for the young people. It is the combination and committed team-work of all 
participants who bring about positive outcomes for young offenders and, at a wider 
level, benefit the criminal justice process.

It is now over 25 years since Parliament passed The Children, Young Persons and Their 
Families Act 1989, which enshrined new objects and principles for youth justice, and 
established the Youth Court. That last quarter century has seen the Youth Court mature and 
grow, providing an increasingly enhanced contribution to youth justice in New Zealand.

Establishing the Youth Court in the first place was a great achievement. However, 
participants realised that improvements could be made. In January of 2008, the Gisborne 
Youth Court held a stakeholders’ meeting at which experienced youth justice professionals 
expressed concern about the fact successive generations of Māori defendants progress 
from the Youth Court, to the adult court, and in and out of prison. After numerous meet-
ings with local iwi leaders, the Rangatahi Court was introduced. The first marae-based 
court, Te Kooti Rangatahi, sat in Gisborne in 2008.

Judge Heemi Taumaunu presided. Since then Rangatahi Courts have been launched 
around the country. The objective of these courts is to reduce reoffending by Māori 
youth and to provide the best possible rehabilitative response. It seeks to achieve this 
by encouraging strong cultural links and meaningful involvement of whānau, hapū and 
iwi in the youth justice process.

Just as Gisborne was the birthplace of this response to enhancing our justice system, I 
predict that the solution to lowering offending rates may very well come from Gisborne 
also. Gisborne is already leading the field with the establishment of the Iwi Justice Liai-
son Panel, the only one of its kind in the country. Established last year, and run by Te 
Runanga O Ngati Porou, this panel operates a scheme similar to Police diversion, except 
that it is iwi-run. It is achieving amazing things.

Another area where the Youth Court is currently making significant advances is in 
helping our young people who have cognitive behavioural issues, including neurological 
disabilities. The work the Court is doing in this area is another very valuable contribu-
tion to our society and an important contribution to enhancing human rights in New 
Zealand, as is the work of the Court generally.

As the Principal Youth Court Judge Andrew Becroft says about the Youth Court: “We 
are the merchants of hope.” In these challenging times, we need that: hope.

Tiana Epati
New Zealand Law Society Gisborne branch President

From the Law Society

Enhancing justice in New Zealand
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Merchants 
of Hope
THE YOUTH COURT

New Zealand’s Youth Court is the “most challenging and 
most pivotal aspect of our justice system,” Chief Youth Court 
Judge Andrew Becroft says. It is a place where young lives 
can be turned around, a place that is having a significant 
role in reducing reoffending. “We are the merchants of 
hope,” Judge Becroft says. The Youth Court, and where it 
should be in 10 years’ time was one of the key themes at the 
recent NZLS CLE Ltd Youth Advocates Conference. LawTalk 
journalist sasha Borissenko attended the conference and 
looks at some of the key issues for the Youth Court, the 
youth advocates and the young people.
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amantha, 16, went through the Youth Court for 
a variety of offences including driving under 

the influence, assault, assault on a police 
officer and driving while disqualified. Her 
judge ordered her to attend alcohol counsel-

ling, to apologise to her mother, to the police 
officer and all those party to her offences. “My 

actions weren’t going to define me and it was the Youth 
Court that gave me the help I needed to get on with my 
life,” Samantha says.

“The judge didn’t sugar coat anything. He understood 
my background. I was young and scared and unsure and 
people were there to support me and my whanau. I realised 
it was up to me to get my life back on track.”

Years later, Samantha has completed her studies in music 
and she serves as an advocate on drink driving issues and 
a youth mentor for her community.

Samantha told her story to NZLS CLE Ltd’s National 
Youth and Lay Advocates Conference held in Auckland 
on 13-14 July. For the very first time it brought together 
youth advocates, lay advocates, representatives from the 
public sector, police, academics, scientists, social workers, 
judges, and a variety of passionate people from around 
the country.

Youth advocates
Robyn Fendall has worked at the Waitakere Youth Court 
since the court was introduced in 1989. She was one of 
four lawyers invited to work as youth advocates in the 
inaugural court by the late pioneering Youth Court Judge 
Mick Brown.

The transition into the Youth Court from the Children’s 
Court was virtually seamless, she says.

“I’ve always loved working with young people. You make 
a big difference. Kids are unusual, because if you can help 
them early, you can really see long-term gain.”

The Youth Court should not be seen as a last resort, Ms 
Fendall says.

“Sometimes parents are crying out for help and it’s only 
until the child gets into trouble with the law that they 
can access the help and services they need. Sometimes 
it is the best thing that has ever happened to that family.”

Ms Fendall says the court’s remaining issues include 
providing adequate specialist programme funding, kids 
coming from a huge range of different types of dysfunc-
tional families, and systemic failures in the past around 
picking up on neuro-disabilities.

“There needs to be more of an emphasis on identifying up 
neurodisabilities. Funding is often a problem; there aren’t 

enough resources or beds for these kids. 
Social workers are extremely overworked, 
in my opinion.

“In Auckland and Christchurch we now 
have an excellent crossover court system 
to specifically cater for young people with 
both Family Court and Youth Court status.”

Cognitive behavioural 
problems
Many young people coming through the 
courts have cognitive behavioural prob-
lems at the very least, most of which are 
previously undiagnosed, she says.

“It’s often easy to identify: the poor atten-
tion spans, an aggressive and impulsive 
temperament. All we can do is try and try 
and try again, and represent them to the 
very best of our ability.”

Many young people suffer impairments 
to some degree, she says. Dyslexia, behav-
ioural disorders, ADHD, foetal alcohol syn-
drome, learning disabilities and health 
issues are common.

“You can’t understand until you realise 
they don’t understand,” Ms Fendall says.

Family Group Conferences
Family Group Conferences are so important, 
she says.

“It can be difficult. You’ve got kids who 
come from intolerable family situations, 
from families who really don’t care. They’re 
a direct influence upon the misfortunes of 
their children. To get them engaged wholly 

❝ It was the 
Youth Court that 

gave me the help 
I needed to get 
on with my life 
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Ministry of Justice District Courts Manager Tony Fisher says that 
in 1989, the Children, Young Persons, and Their Families Act 1989 
established new objects and principles for Youth Justice and set up 
an innovative system for responding to the young people who offend.

“The system holds young persons accountable while focusing on 
their rehabilitation and reintegration, support for their families, and the 
needs of victims. The emphasis is on diversion from courts and custody.

“The system has been hailed as an example of a restorative approach 
to offending by young people,” Mr Fisher says. When a young person 
offends the Police can respond by (in reverse order of severity):

 ▪ issuing a warning not to reoffend;
 ▪ arranging informal diversionary responses after consultation with 
victims, families and young people;

 ▪ where intending to charge, making referrals to Child Youth and 
Family Services for a Family Group Conference; or

 ▪ arresting and laying charges in the Youth Court.
At the heart of the system lies the Family Group Conference which 
enables those involved in the life of the young person and the vic-
tim(s) of offending to be involved in decisions that aim to ensure 
accountability, repair harm and enhance well-being, he says.

“Evaluation has shown that the system is largely successful in 
achieving its goals and, when they are met, in reducing reoffending 
and promoting the well-being of young people who have offended.”

In recent years, several initiatives have been put in place aimed at 
improving outcomes for young offenders, such as Rangatahi Courts 
and the Youth Crime Action Plan.

Rangatahi Courts
Rangatahi Courts, a judiciary-led initiative, were established in 2008 
within the jurisdiction of the Youth Court.

They aim to provide a better rehabilitative response to Māori young 
offenders by encouraging strong cultural links and involving com-
munities in the youth justice process.

They work within the existing Youth Court framework, but use a 
marae-based environment to help young Māori and their whānau 
engage with the justice system, and draw upon the resources avail-
able to the marae and iwi to address the needs of the young person 
and their whānau.

Primarily designed to target and deal with young Māori offenders, all 
young offenders – regardless of race, ethnicity or gender – are eligible 
for entry. While the setting is different, the same legal rules apply.

Rangatahi Courts can deal with any offence that has been processed 
through the Youth Court where a family group conference plan has 
been formulated and consent gained from the appropriate parties.

Rangatahi Courts sit in 13 locations around New Zealand, and as 
of 31 December 2014, 1,099 young people (14-16 years) had had their 
Family Group Conference plan monitored on a marae.

An evaluation in 2012 indicated that Rangatahi Courts were success-
fully bringing whānau, hapū and iwi together with young offenders 
to attempt to address the underlying causes of their offending.

The Courts have also helped connect young Māori with positive 
role models within their community.

About the 
Youth Court

is important but it’s sometimes an uphill 
battle.

“It’s pretty near impossible to fix kids 
with abusive parents who refuse to engage: 
whether it’s gang-related, poverty, drugs, 
alcohol or abuse. It sounds stereotypical but 
it does happen. It’s real, it exists, it matters 
and it needs to be addressed.

“Marijuana impacts upon motivation, 
like the ability to get up and go to school 
or a course. Synthetic cannabis is still a 
problem for some kids. You see kids who 
are like zombies when they’ve smoked. 
It’s dangerous.

“Alcohol is often problematic. When 
they get into cars I really fear for them. I’ve 
seen kids crash while under the influence 
and come out unscathed. There have been 
deaths and otherwise really life changing 
severe injuries – lost limbs and traumatic 
brain injuries.

“We just do what we can at the time 
and with the resources that are available. 
You never give up on your young person.

“It’s a lifestyle. You can expect calls in the 
middle of the night. I wouldn’t shy away 
from dropping one of my clients home 
or helping them with non-Youth Court 
issues. It can be desperate sometimes but 
I wouldn’t do anything else.

“This work is vital for that young person’s 
life. You have to try your hardest to help 
regardless if they don’t like you or trust 
you. You have to develop empathy.

“You get to know the kids really well. 
It only takes a minute or two to gauge 
their character. Some of the most amaz-
ing disarmingly charming young people 
may also be wily, naive or suffer from all 
sorts of anxieties. Still waters frequently 
run deep; hiding an absolute quagmire of 

❝  this work is 
vital for that 
young person’s 
life. You have 
to try your 
hardest to help
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These figures are from the 2012 report of the United Kingdom’s Children’s Commissioner on the prevalence of 
neurodisability in young people who offend. LawTalk was unable to find equivalent New Zealand figures.

Neurodevelopmental disorder

Reported prevalence rates 
among young people in the 

general population

Reported prevalence 
rates among young 
people in custody

Learning disabilities 2–4% 23–32%

Dyslexia 10% 43–57%

Communication disorders 5–7% 60–90%

Attention deficit hyperactivity disorder 1.7–9% 12%

Autism spectrum disorder 0.6–1.2% 15%

Traumatic brain injury 24–31.6% 65.1–72.1%

Epilepsy 0.45–1% 0.7–0.8%

Foetal alcohol syndrome 0.1–5% 10.9–11.7%

problems and issues. It’s a bit of a conun-
drum because the better you do your job, 
the quicker you are out of work.”

After almost 33 years in the job, Ms Fend-
all’s work has significantly decreased in the 
past few years. From 50 just a few years ago, 
she may now only be allocated less than 
10 new young offenders per year, she says.

“I suppose other lawyers just have to 
find other work.”

So important
Principal Youth Court Judge Andrew Becroft 
says it is disappointing that youth advocates 
are unacknowledged yet they, along with 
lay advocates, are so important because 
they represent the most vulnerable and 
less vocal members of society.

“We are the merchants of hope. It’s the 
most challenging and most pivotal aspect 
of our justice system ... It’s my prayer and 
my dream that we can be lighthouses in 
the justice system.”

The crime bell curve is true for every 
country, every time and every place. It 
shows that offending peaks at the ages of 17 
and 18 years old and 20% of youth offenders 
account for 60% of all offending, he says.

He hopes mechanisms will be put in place 
to tackle the disproportionate and increas-
ing number of Māori appearances in the 
Youth Court, with 62% of those appearing 
being Māori. In the case of the Gisborne 

Youth Court the percentage of Māori offenders is 91%.
What’s more, while the rate of apprehensions for males 

decreased by 21% between 2006 and 2012, female rates 
only dropped by 14%, with 80% of young people in the 
Youth Court being female in 2013.

The starting point for change, he says, is education. Cur-
rently 65-70% of Youth Court offenders are not formally 
engaged with the education system.

“There’s not a magic bullet to reduce offending but the 
starting point is education. Schools [are] frontline ‘crime 
fighters’.”

While the Youth Court is seen as a great success, Judge 
Becroft suggests that the age of offenders the court deals 
with should be raised to 18 and that the court should be 
a standalone justice system that caters to all offences, 
including murder and manslaughter.

Above all, Judge Becroft hopes that by 2025 there will 
be great understanding, response and diagnosis to neu-
rodevelopmental disorders, which appear time and time 
again in unknown numbers.

“It concerns me that there is a generation of young people 
who have been criminalised because of undiagnosed dis-
orders that may or may not be beyond their control.”

It is his hope that by 2025 every young person in the 
Youth Court will have their own MRI scan, gene map and 
full “brain chart” revealing all known neurodevelopmental 
disorders. He hopes precise calculations of actual devel-
opmental age will be available.

Misunderstood
University of Birmingham senior lecturer Dr Nathan Hughes 
explains that neurodevelopmental disabilities encapsu-
late genetic, pre-birth/birth/post-birth and environmental 
problems that impact life functioning.

He argues that whether it be learning or communication 
disabilities, autistic spectrum disorders or attention-deficit 
hyperactivity disorders, that there is a general misunder-
standing about these disorders in an international context. 
But it is clear that those affected are disproportionately 

The prevalence of neurodevelopmental disorders

Illustration by Surian Soosay – flickr.com/people/ssoosay
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represented in incarceration statistics 
across the board.

Mental health issues
Manukau barrister Gary Earle, who began 
his career as a solicitor for the former 
Department of Social Welfare, and who 
presented at the conference, says youth 
advocates have the resources, experience 
and knowledge to ensure that “our young 
clients understand the system in which 
they find themselves and can participate 
meaningfully in it”.

“Yet, there is a subset of our clients 
who truly challenge our experience, our 
resources and our knowledge. These young 
people often leave us with a trenchant sense 
of failure. They are the ones for whom tried 
and true interventions do not seem to work, 
the ones who reoffend, the ones who will 
not engage, the ones who appear endlessly 
oppositional, the ones who simply seem 
not to get it”.

These individuals might, in fact, be 
subscribing to a process that they do not 
understand nor have the capacity to do 
so, he says.

“We have a very unusual [legal] process. 
We determine the level of involvement 
before we determine whether they are fit 
for the process.”

Mental impairment is but a fraction of 
the disabilities that might preclude children 
from being fit for court proceedings. Even 
so, mental impairment is difficult to define 
under the Criminal Proceedings (Mentally 
Impaired Persons) Act 2003, he says.

“The tragic thing is that kids with impair-
ments such as this are misconstrued as 

The New Zealand Law Society’s Youth Justice Committee (YJC) con-
tributes to the Society’s statutory law reform role by providing advice 
on issues and practice relating to youth justice.

This principally involves developing submissions on government 
bills and discussion papers, and working with key stakeholders to 
make sure legislation and supporting processes work well in practice.

The YJC welcomes feedback from practitioners about matters of 
national significance that they feel are not working and may warrant 
further discussion and progression. Contact Karen Yates, the YJC 
secretary, karen.yates@lawsociety.org.nz. 

Youth Justice 
Committee

being defiant or having a bad attitude.
“I don’t think we should accept that recognising neurode-

velopmental disorders is accepting a lower level because it 
provides a narrative that explains the charge. The question 
is, rather, if a defendant can’t choose the best course of 
action can they truly be said to have participated in the 
process?”

Case study
Mike Butcher, a clinical psychologist for the Auckland Dis-
trict Health Board and with over 25 years of experience, 
says that the screening tests and legislation covering neu-
rodevelopmental disabilities might not encompass children 
who fail to understand the system.

Impairments lead to offending and those impairments 
are diverse in nature, he says.

Throughout the conference he used the case study of a 
16-year-old boy of Pacific ancestry. He lived with his mother 
and stepfather and there was no alcohol, cigarette or drug 
use during pregnancy. Alongside issues of alcohol abuse 
in the home, there was emotional, verbal and sometimes 
physical abuse.

The child struggled academically at school and at age 
five he was found to have a bilateral hearing loss. As a 
teenager he developed problems with anger and property 
destruction at home.

On assessment, the child was uninformative but despite 
various behavioural, and cognitive testing, the child didn’t 
meet the criteria for a mental disorder. Mr Butcher con-
sidered the child did have a mental impairment. How-
ever, the court found the child was fit to stand trial as 
prescribed by law.

Action plan
Ministry of Justice Reducing Crime Policy Manager Graham 
Cowle says that in 2012 40 additional clinicians had been 
introduced to the Youth Courts to support decisions around 
mental health issues, alcohol and drugs.

The change is incorporated into a 10-year Youth Crime 
Action Plan (YCAP) that was introduced in 2013 to reduce 
crime by children and young people and help those who 
offend to turn their lives around.

Only a small proportion of young offenders come before 
the Youth Court, he says.

The vast majority are dealt with via alternative means 
(such as diversions and warnings), which reflect long-stand-
ing youth justice best practices and one of YCAP’s three 
core strategies (that is “reducing escalation,” which aims 
to ensure young people are dealt with at the lowest appro-
priate level of the youth justice system).

That said, YCAP does include initiatives to support the 
Court, and another of the three core strategies is “early and 
sustainable exits”. This seeks to provide young people who 
offend with the best type of intervention at the right time.

“By working together, the various components of the 
entire youth justice system are working hard to better 
help individual young offenders and address the reasons 
why they offend, rather than focus on just addressing the 
offending,” Mr Cowle says. ▪

❝ I don’t think 
we should 

accept that 
recognising 

neuro-
developmental 

disorders is 
accepting a 
lower level
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Our Profession, Our People

Our 
Profession
Our People
Three Queen’s Counsel have been appointed 
this year: Auckland barrister Margaret Casey, 
Wellington barrister Mark O’Brien and Wellington 
legal academic Richard Boast.

“Of particular note is the appointment of 
Richard Boast who has been appointed under 
the Royal prerogative in recognition of his 
extraordinary contribution to the law and in 
particular the legal history of New Zealand,” 
the Attorney-General Chris Finlayson said when 
announcing the new QCs.

Margaret Casey graduated 
with a BA LLB from Auck-
land University in 1983. 
After being in practice for 
seven years, Ms Casey 
attended Kings College 
London, graduating with 
an LLM (with Merit). On 
her return to New Zealand 

in 1993 she went to the bar. She specialises 
in family law with an emphasis on assisted 
reproduction law, securing parenting rights in 
international and domestic surrogacy and adop-
tion cases and the application of international 
Conventions involving children particularly the 
Hague Convention.  She also mediates and arbi-
trates complex relationship property and trust 
disputes.   She is a member of the International 
Academy of Matrimonial Lawyers. 

Mark O’Brien is a gradu-
ate of Victoria University. He 
joined the Wellington firm 
Young Swan McKay & Co in 
1979. He moved to London, 
joining the litigation team at 
Speechly Bircham in 1982. 
On his return to New Zea-
land, he joined Bell Gully in 

Wellington where he was made partner in 1988. 
Mr O’Brien joined the independent bar in 2013. 
He specialises in general commercial litigation, 
particularly banking and insolvency, oil and gas 
industry issues, price fixing, reinsurance, prop-
erty, general contract and company law work.

Richard Boast graduated 
with an MA from Waikato 
University and an LLM 
from Victoria University. 
He was admitted in 1979. 
He is a Professor at Victo-
ria University specialising in 
property law and Māori legal 
issues and legal history. He 

has also authored or co-authored various books 
and articles in the areas of natural resources law, 
New Zealand legal history and the law relating 
to the Treaty of Waitangi.

Judge Miharo Armstrong of Te Whānau-ā-
Apanui has been appointed a Judge of the Māori 
Land Court. Judge Armstrong was temporarily 
appointed last year on the retirement of Judge 
Andrew Spencer to assist with the workload 
of the Māori Land Court and the Waitangi Tri-
bunal. Judge Armstrong has sat primarily in 
Te Taitokerau.

Auckland barrister Miriam Dean QC has been 
reappointed to the board of NZ On Air, which 
she chairs. President of the New Zealand Bar 
Association, Ms Dean was appointed to NZ On 
Air in 2012.

Christchurch lawyer sue McCormack has been 
appointed to the University of Canterbury Coun-
cil, one of the first two tertiary councils to be 
established under changes to the Education 
Act. Pro Chancellor of Canterbury University, 
Ms McCormack is a commercial and corporate 
lawyer with over 20 years’ legal experience. She 
is a partner of Mortlock McCormack Law, and 
previously owned McCormack Law. She has 
held several directorships, including Lyttelton 
Port Company from 1998 to 2007 and the New 
Zealand Symphony Orchestra from 2003 to 2008. 
Ms McCormack is presently a board member 
of Public Trust.

Auckland barrister Ali’muamua sandra Alofivae 
is one of nine Pacific professionals and leaders 
who have been selected to sit on the Pacific 
Peoples Advisory Council for a three-year term 
from July 1. This council advises Pacific Peoples 

Minister Peseta Sam Lotu-Iiga.

Josie Boyd of Auckland, General Counsel at 
Northpower Limited, is one of 12 recipients of this 
year’s Prime Minister’s Business Scholarships. 
Josie is applying to attend the Wharton Business 
School Advanced Management Programme, to 
support her professional and personal devel-
opment in a broader spectrum. This is the sixth 
year the scholarships have been awarded.

Auckland lawyer David Flacks has been 
appointed to the board of the New Zealand Ven-
ture Investment Fund Ltd. A director of Flacks & 
Wong Limited, Mr Flacks specialises in corporate 
law. He is a member of the Takeovers Panel, 
director of Vero Insurance NZ Ltd, and chair of 
the NZ Markets Disciplinary Tribunal.

Dame Patsy Reddy, former Minter Ellison Rudd 
Watts partner and Victoria University law lecturer, 
has been reappointed for one year as the Chair of 
Education Payroll Ltd (EPL), the company estab-
lished in 2014 to operate the schools payroll. 

—  Blenheim lawyer Rob Harrison, addressing 
employers about workplace addicts on 17 July.

❝  If you can solve  
the addiction you  
can stop the crime

Margaret Casey

Mark O’Brien

Richard Boast

On the move
sarah Ongley has com-
menced practice as a barris-
ter and has moved to Bank 
Chambers in New Plym-
outh, joining Susan Hughes 
QC, Keryn Broughton and 
Turitea Bolstad. Sarah is 
experienced in environment 
and local government law, 

gained through previous roles in private practice, 
central and local government, and at a large 
energy company.

Donald Bennett has joined 
Morrison Kent’s property 
team as a consultant. 
Donald, who is based in 
Auckland, brings to the firm 
over 30 years’ experience in 
residential property, asset 
protection planning, wills 
and estates.

Sarah Ongley

Donald Bennett
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It may seem unusual to some that rugby players like 
Dan Carter and Richie McCaw have invested in retire-
ment homes, but Summerset Group Legal Counsel Nikki 
Fisher isn’t surprised in the slightest.

“It’s a huge growth sector. It’s definitely one of the 
things that makes this job really fun. It’s just growing at 
such a rapid rate. Everyone is busy across the business 
and there are some really interesting challenges that 
come with this growth.

“The best part of it, though, is knowing that I’m 
working to create vibrant communities in which New 
Zealanders can make the most of their retirement and 
I really enjoy seeing these communities in action while 
out visiting the villages,” she says.

The Summerset Group currently owns and operates 20 
retirement villages throughout New Zealand, which are 
home to over 3,000 New Zealanders and is the second 
largest developer of retirement villages in the country.

Nikki has only been in her role for nine months and is 
solidifying her position and the legal team’s direction. 
She believes her in-house career came about by design 
rather than chance.

Career by design
By Elliot Sim

After starting her degrees at Can-
terbury University (with a year at the 
University of California, Berkeley) she 
was awarded a BCom/LLB with honours 
in 2000.

Nikki first worked for Gilbert & Tobin 
in Sydney for two years, doing mostly 
mergers and acquisitions as well as some 
competition and regulatory work.

As is the case for many lawyers, 
London beckoned where Nikki initially 
worked in-house for a global construc-
tion and infrastructure company. She 
then moved into aircraft leasing for four 
years with Field Fisher Waterhouse.

Return home
From there it was back to New Zealand 
and 18 months with Russell McVeagh 
in its corporate advisory team.

“The move back was just the desire 
to lay some roots and I thought it was 
probably time to have kids and do the 
family thing,” Nikki says.

Two children followed and in 2008 
Nikki returned briefly to part-time 
work at Russell Continued on next page...

❝ the best 
part of it ... is 
knowing that 

I’m working to 
create vibrant 
communities
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greater satisfaction
“I feel there is much more of a connection between what I suggest and 
what I actually see happening on the ground. In private practice, you’re 
a little bit removed from that and don’t always get to see where your 
advice ends up or how it adds value to your client’s business,” Nikki says.

It’s the ability to use skills and judgement in a way that isn’t strictly 
legal which Nikki enjoys, as well as plenty of opportunity to work with 
different people throughout the business.

“It comes back to what motivated me a long time ago – to do a BCom/
LLB – thinking that ‘I want to work within an exciting business and 
be able to approach issues with a legal lens’.”

Nikki says, however, that there are challenges in her role. When she 
took the legal counsel position there had not been anyone in the role 
before her. She says she has had to sometimes demonstrate to the 
business what she can do and where she can add value.

“There are certainly parts of the business that don’t need that expla-
nation at all and can see that and others require a bit more convincing.

“Now, having experienced what in-house is like at a senior level, I 
see that the whole nature of the job is utterly different and a much 
better fit for my skill set and personality.”

Nikki sees the rest of this year as an opportunity to get better pro-
cesses in place and have some of the group’s core documentation 
improved. She is also bedding-in the legal team, having recently had 
a new team member join.

“So next year I want to come back with a clean slate, with some 
good processes and documentation in place and have a think about 
next year’s goals,” she says. ▪

McVeagh. At this point there was a brief period based overseas for 
a diplomatic posting in Iran, before Nikki returned to New Zealand 
and a part-time role in Duncan Cotterill’s commercial team. She held 
this position until 2014 before moving into the Legal Counsel role at 
Summerset Group.

“Looking back at where my career has taken me before this position, 
it has prepped me quite well for an in-house role,” Nikki says upon 
reflection. She says key skills she has picked up along the way are 
good negotiation and drafting skills as well as “having the ability to 
identify commercial and legal risk”.

“I’m kind of a jack-of-all-trades and an expert of nothing, really. It’s 
not such a good thing in many roles, but in this one, it is. It means 
you’ve got a sense of something not being quite right even if you don’t 
initially know why. It equips you with an ability to spot issues and 
identify where you need to dig a little deeper.”

utterly different
“A lot of people have said to me in the past that it was quite evident 
that I wasn’t interested in being a partner in a law firm or having a 
career in private practice … A lot of friends had suggested previously 
that I move in-house, thinking that was a better fit for me. But I guess 
I thought ‘surely it’s the same sort of thing in a different environment’.

and compliance obligations and works 
closely with Public Trust (Summerset’s 
statutory supervisor).

She manages three legal executives 
who deal with the group’s legal settle-
ment work, process terminations and 
facilitate resident transfers between 
dwellings.

“I work on improving current pro-
cesses for the legal executives and look 
for ways to do things better and more 
efficiently. I work closely with our sales 
team in effecting business improve-
ments and would estimate that’s prob-
ably 20% of my role. I also do a bit of 
contract review for different parts of the 
business – whether it’s for IT, marketing, 
operations or procurement,” she says.

Nikki says “bigger picture projects” 
and issues where specialist advice is 
needed sometimes require working with 
external law firms.

Nikki is working with Chapman Tripp 
to put in place new occupation right 
agreements and disclosure statements 
for all of the group’s villages. These doc-
uments are aimed at creating more user-
friendly documentation for residents 
and their families.

“Now, having experienced what 
in-house is like at a senior level, I see 
that the whole nature of the job is utterly 
different and a much better fit for my 
skill set and personality,” Nikki says.

The main difference between private 
and in-house practice, she says, is the 
broader range of problem solving skills 
drawn upon; rather than relying mainly 
on technical legal ones.

“The other is really getting to know 
your client’s business in depth, some-
thing which you don’t have the ability to 
do in private practice … In private practice 
you think you know your client’s busi-
ness pretty well but when you really get 
to know one inside-out, you realise what 
you didn’t know before. Having a deeper 
understanding of the business means that 
your advice can be much better tailored 
to what is actually going on.”

Daily role
Summerset is one of the biggest retire-
ment village operators in New Zealand, 
and this means Nikki’s role is incredibly 
varied.

A large part of her day-to-day work 
is general problem solving for those 
within different parts of the business 
as well as facilitating resolutions for 
various issues – legal and otherwise. 
Nikki’s also responsible for ensuring 
that Summerset’s village companies 
comply with their corporate, regulatory 
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Computer
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Computer
Forensics 
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Data Recovery 

Since 19990800 5678 34
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www.datarecovery.co.nz

Victoria University’s Law Faculty 
marked Māori Language Week (27 July 
to 2 August) with the launch of a new 
bilingual legal tool.

The Legal Māori Resource Hub (at 
www.legalmaori.net) allows online users 
to browse contemporary and historical 
Māori language texts, look up word mean-
ings, and test new or old Māori words 
against an enormous document bank. 
The hub is home to three main resources:

 ▪ an online version of He Papakupu Reo 
Ture – a Dictionary of Māori Legal Terms;

 ▪ the legal Māori corpus comprising 
thousands of pages of Māori lan-
guage text dating as far back as the 
1830s; and

 ▪ a corpus browser which allows the 
user to conduct in-depth and tailored 
searches of the corpus texts.

This kind of co-ordinated and com-
prehensive search tool has not been 
publicly and easily available in New 
Zealand before.

The hub is the latest output of Te Kau-
papa Reo-a-Ture (the Legal Māori Pro-
ject), released in association with the 
New Zealand Law Foundation, Victoria’s 
Office of Deputy Vice-Chancellor (Māori) 
and staff and students at Victoria’s Law 
Faculty. ▪

New Māori 
legal 
resource 
launched

had a patent on a wound dressing involving 
silver and a salt solution. The patent covered 
any salt solution “between 1% and 25% of the 
total volume of treatment”. Smith & Nephew 
devised a competing product that used a 0.77% 
concentration, believing it bypassed the Con-
vaTec patent.

A previous judgment had ruled in Smith & 
Nephew’s favour, finding that the patent covered 
any solution greater than or equal to 0.95% and 
less than 25.5%.

The Court of Appeal, however, used “round-
ing” to find that “1” includes anything greater 
than or equal to 0.5 and less than 1.5. It did this 
on the grounds that “the skilled person would 
understand that the 1% and 25% limits to have 
been expressed to the nearest whole number”.

One of the judges, Lord Justice Christopher 
Clarke said that to someone of general knowl-
edge, the idea that 0.5 fell between 1 and 25 
appeared obviously incorrect. “To jump to that 
conclusion would, however, ignore the fact that 
figures, no less than words, may take their mean-
ing from the context in which they are used,” 
he wrote in the Court’s judgment.

The numbers may, to those skilled in the art 
(of expressing numbers to a particular degree 
of precision), “imply a range of values extending 
beyond the integer”.

See: Smith & Nephew Plc v ConvaTec Technol-
ogies Inc [2015] EWCA Civ 607 (24 June 2015), 
available at www.bailii.org/ew/cases/EWCA/
Civ/2015/607.html.

This number was under the spotlight in Britain’s 
Court of Appeal recently. The Court had to define 
what “1” meant in the context of a patent dispute.

Global medical products company ConvaTec 
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Welcome 
to the 
Profession
The New Zealand Law Society 
welcomes the following 
recently admitted lawyers to 
the profession:

The International Association of Privacy Professionals 
Australia and New Zealand (iappANZ), which seeks to 
connect privacy people and empower privacy practice, 
has held its first event in this country.

It is affiliated with the global IAPP and gives members 
access to extensive privacy resources and networks. 
iappANZ works with public and private entities across 
all industry sectors in Australia and New Zealand as 
well as the Privacy Commissioners in both countries. 
A sub-committee is now working to build iappANZ’s 
presence and relevance in New Zealand.

During the week beginning 20 July 2015, the iappANZ 
NZ sub-committee hosted its inaugural event, in Auck-
land and Wellington, bringing together privacy profes-
sionals from the public and private sector to consider 
and discuss a risk management approach to privacy 
compliance. Participants heard insights and lessons 
from ACC, the NZ Bankers’ Association, the Ministry of 
Business, Innovation and Employment and Trade Me, 
and these were complemented by overarching com-
mentary and guidance from the Privacy Commissioner 
John Edwards.

The event was an excellent exposure to the varied 
approaches different agencies or industries take to 
the management of privacy risk. Many speakers had 
extremely positive stories to tell about the successes they 
had achieved, from restructuring privacy governance 

Inaugural 
privacy seminars
By New Zealand Subcommittee of 
iappANZ

Emma Pond, chair of iappANZ’s New Zealand Subcommittee, 
addressed the inaugural privacy seminar.
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Tiana Epati has been re-elected for a second term as the New Zealand Law Society’s 
Gisborne branch President. She is the branch’s first President of Polynesian descent.

Ms Epati, who specialises in criminal law, graduated from Auckland University in 
2000 with a BA in philosophy and history and an LLB.

She began her working life as a lawyer with Meredith Connell, where she was a 
Crown prosecutor for four years. In 2004 she moved to Wellington and worked in a 
similar role at Luke Cunningham Clere.

She moved from criminal work to working in the public law team at a Wellington 
medium-sized firm on a one-year fixed-term contract. However she found she missed 
the criminal law work and returned to Luke Cunningham and Clere as an Associate.

In 2008 she moved to Crown Law, working in the criminal law team and appeared 
as lead counsel on appeals to the Court of Appeal.

Ms Epati’s husband, Matanuku Mahuika, who is a lawyer, is from Gisborne, so 
they decided to move there, arriving in October 2012. Since then, she has been with 
Rishworth Wall & Mathieson, working mainly as a criminal defence lawyer. As well as 
her criminal specialty, Ms Epati is interested in human rights law, and has completed 
a post-graduate intensive paper in human rights litigation at Auckland University.

Since moving to Gisborne, Ms Epati has become a keen surfer. She also does lots 
of running and participates in yoga when she can.

With a seven-year-old son, Umuariki, a 3½-year-old daughter, Kura, and her hus-
band, family is a big part of what she does outside of work.

The new Gisborne branch Council is: Alison Bendall (Vice-President), Kris Clapham, 
Ellie Fitzgerald, Michael Gordon, Jess MacLellan, Jonathan Natusch, Mirize Prinsloo, 
Shahana Saud, Vicki Thorpe and David Ure. ▪

Gisborne branch 
President re-elected

Tiana Epati

The Law Society’s Canterbury-Westland branch is holding its 2015 Employment Law 
Conference at the Commodore Airport Hotel, Christchurch, on 18 August.

The presenters include Employment Court Chief Judge Colgan, Employment Court 
Judge Corkill and Employment Relations Authority member Helen Doyle. There will 
also be presenters from the profession.

Jeff Goldstein is the conference chair. For more information email sandy.hopkin@
lawsociety.org.nz. ▪

Employment law conferencefrom the top down to developing 
processes to ensure that government 
requests for personal information were 
carefully tested and scoped before being 
actioned.

While it was clear 
from the comments 
made that we cannot 
take a “one size fits 
all” approach to best 
privacy practice, some 
strong themes emerged:

 ▪ By feeding privacy 
into the traditional 
r i s k  m a n a ge m e n t 
framework, privacy 
p ro fe s s i o n a l s  c a n 
ensure that proper 
governance, monitor-
ing and accountability 
are encouraged for their 
agencies.

 ▪ Privacy is an integral 
part of the wider trust 
concept. Taking lessons 
from the banking sector, 
other agencies – such 
as ACC and Trade Me 
– are now seeing value 
in using privacy as a 

building block for improving cus-
tomer trust.

 ▪ Privacy risk should be managed by 
all staff, who should feel safe and 
empowered to speak up about pri-
vacy breaches. This requires a strong 
privacy culture to be set from the top 
and will contribute to the effective 
and timely management of breaches.

 ▪ Privacy by Design, and the privacy 
impact assessment process, is a rec-
ommended way to drive privacy 
compliance from the outset. 

This session was the first of many 
endeavours to come, facilitated by 
iappANZ to grow the privacy profes-
sion, increase awareness and build a 
strong and effective network for the New 
Zealand privacy community.

To find out more, or to become a 
member of iappANZ, please visit www.
iappanz.org. ▪

The New Zealand Subcommittee of iappANZ 
is chaired by lawyer Emma Pond. More than 
half the subcommittee members hold current 
practising certificates and over 70% have 
law degrees.
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Wellington lawyer Caleb McConnell is a finalist in the 
2015 Tax Policy Competition, run by the Tax Policy 
Scholarships Charitable Trust (TPSCT).

Entrants in this competition submitted proposals 
which outlined a significant reform of the New Zealand 
tax system.

A solicitor with Chapman Tripp, Mr McConnell’s pro-
posal focused on purchase and sale of company tax 
losses. He joins three Aucklanders – two tax consultants 
and a company general manager – in the final, to be 
held at Victoria University on 8 October.

Each will present to, and field questions from, a 
judging panel comprising: Robin Oliver, former Inland 
Revenue Deputy Commissioner; John Shewan, TPSCT 
and former PricewaterhouseCoopers chair; John White-
head, former Secretary of Treasury; Oliver Hartwich, 
New Zealand Initiative Executive Director; and Joanne 
Hodge, former Bell Gully tax partner.

The winner will receive $10,000 and the other finalists 
$2,000. Tax professionals under the age of 35 working 
in New Zealand were eligible to enter the competition.

Proposals had to take into account future challenges 
facing the New Zealand tax system and detail how 
they could simplify tax and reduce compliance costs 
for taxpayers.

The TPSCT was established in 2012 by Tax Management 
New Zealand and its founder director Ian Kuperus to 
encourage future tax policy leaders and support leading 
tax policy thinking in New Zealand. ▪

Lawyer in final of tax 
policy contest

Caleb McConnell

Megan Wills has gone into business with 
Bridget Westenra in Whangarei in the firm 
now known as Wills Westenra Ltd (previ-
ously Cook Westenra Ltd). Megan has been 
a partner and co-director of the company 
since December 2014, and the firm has now 
undergone a name change. The firm has 
traditionally specialised in family law, with 
staff lawyers Sally Woods and Noela Fidow. 
Megan adds to the mix conveyancing, com-
mercial law and the formation of trusts.

susie Mills of Waikanae and Daryl 
McLaren of Otaki will merge their law 
firms, with the merger taking effect on 14 
September. This will create an opportunity 
for clients to see Susie or one of her team 
at either the Waikanae or Otaki office of 
the firm. Daryl has been in practice in Otaki for 40 years and is 
looking forward to retirement. He will be available as a consultant 
to the new firm.

simpson grierson is celebrating 10 years of supporting Youth-
line, the organisation committed to helping New Zealand’s young 
people. Youthline is Simpson Grierson’s main charitable partner. 
The firm shows its support through an annual donation and other 
fundraising activities.

Megan Wills

Bridget Westenra

Law firm news

Women’s Refuge has asked Law for Change Otago to 
write a research paper into the effects of restorative 
justice in domestic violence cases.

The Women’s Refuge will provide testimonials and 
information from their clients and Law for Change will 
do further research. Karen Heine and Clare Poulgrain 
are the lead members of this project.

Established in 2012 by a group of Otago University 
law students, Law for Change aims to enable lawyers 
and law students in New Zealand to harness their legal 
skills to serve the public good.

Law for Change is now also an active part of campus 
in Waikato and Canterbury Universities, as well as 
having a young professional focus in Wellington. Law 
for Change is now a registered charity and holds exec-
utive meetings annually. ▪

Research on domestic 
violence

Correction
In our feature entitled “Capital 150” in LawTalk 870, 
we erroneously stated that the Parliamentary Counsel 
Office (PCO) has around 170 staff. The PCO actually has 
around 80 staff. We apologise for this error.
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New legal books
Burrows and Cheer: 
Media Law in New 
Zealand, 7th edition
By Ursula Cheer
This comprehensively 
updates the edition 
published in 2010, par-
ticularly in the areas of 

defamation, privacy, breach of confidence, 
contempt, court reporting and media com-
plaints bodies. A new chapter on the New 
Zealand advertising standards regime has 
also been added. University of Canterbury 
law professor Ursula Cheer says the work is 
aimed at law and journalism students, edi-
tors and media personnel, and lawyers who 
advise clients and judges who apply the law.

LexisNexis NZ Ltd, July 2015, 978-1-927248-
09-6, 995 pages, paperback and e-book, $175 
(GST included, p&h excluded).

Insurance Claims in 
New Zealand
By Paul Michalik and 
Christopher Boys
Noting that claims are 
the sharp end of insur-
ance law, the authors say 
they have tried to use a 

practical and relatively informal approach 
to produce a handbook and legal reference 
tool for those who come to consider insur-
ance claims. Their aim is to make some 
original contribution to the analysis of 
insurance law, as well as an accessible 
and accurate text on the New Zealand law.

LexisNexis NZ Ltd, June 2015, 978-1-927248-
26-3, 313 pages, paperback and e-book, $150 
(GST included, p&h excluded).

International and 
Cross-Border 
Taxation in New 
Zealand
By Craig Elliffe
Auckland University 
Professor Craig Elliffe 
says he aims to provide 

a guide to the New Zealand international 
tax system. There is a particular focus on 
transactions that are cross-border involving 
either New Zealanders investing overseas, 
or foreigners investing in New Zealand. 
He stresses that the book deals with the 
“nitty-gritty” of the detailed New Zealand 
domestic tax law implications of cross-bor-
der investment.

Thomson Reuters Ltd, June 2015, 978-0-
864728-99-9, 765 pages, paperback, $190 (GST 
and p&h excluded).

internet.law.nz 
selected issues, 4th 
edition
By David Harvey
This comes four years 
after the last edition and 
with many new develop-
ments and issues. Judge 

David Harvey says significant new content 
has been added, along with a new chapter 
to deal with domain name disputes, and 
another dealing with harassment and online 
speech harms. He notes that the text is as 
current as he can make it, given that the field 
is constantly changing and transforming.

LexisNexis NZ Ltd, July 2015, 978-1-927248-
13-3, 651 pages, paperback and e-book, $170 
(GST included, p&h excluded).

McMorland on 
Easements, 
Covenants and 
Licences
By DW McMorland
This is taken from chap-
ters 16, 17 and 18 of the 
looseleaf publication 

Hinde McMorland and Sim Land Law in New 
Zealand. It is current to 27 March 2015. Each 
of the component areas of law are given 
detailed coverage.

LexisNexis NZ Ltd, July 2015, 978-1-927313-
45-9, 245 pages, paperback, $190 (GST included, 
p&h excluded).

The Concept 
of Mens Rea in 
International 
Criminal Law: The 
Case for a Unified 
Approach
By Mohamed Elwa Badar
Northumbria University 

legal academic Mohamed Badar has also 
served as a judge and senior prosecutor 
for the Egyptian Ministry of Justice. His 
study makes a comparative analysis of the 
world’s major legal systems and interna-
tional criminal tribunals. England, Australia 
and Canada are included, but not New 
Zealand. It looks at the general principles 
which underlie the various approaches to 
the subjective elements required in perpe-
tration and participation in crimes.

Hart Publishing (England), June 2015, 978-
1-849469-14-2, 542 pages, paperback, £40 (p&h 
excluded).

Legal Information

International and Cross-Border 
Taxation in New Zealand

Craig Elliffe

AUCKLAND – Tuesday 13 October • WELLINGTON – Thursday 15 October • CHRISTCHURCH – Friday 16 October

Save the date! Make sure this year’s ILANZmini Conference on legal risk management 
is in your diary. Look out for your invitation coming later this month

Conference 
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Practising Well

These days, food advertising is everywhere and much of 
it targeting the “health and fitness” market focuses on 
“fuelling” your body – think Powerade, Up and Go type 
drinks or the average protein drink/bar, “recovery” drink 
or meal replacement.

There’s nothing wrong with these foods necessarily. 
They can be quite tasty, are easy to find and will give you 
energy to get through your day, especially when you’re 
busy and didn’t get around to organising anything else.

But don’t fall into thinking you can eat these frequently 
and believe you’re nourishing your body with them. When 
it comes down to it, they are processed foods and while 
they may contain added nutrients that are “good for you”, 
it’s not the way nature made them.

There is no argument the food we eat needs to provide 
enough energy to carry us through everything we do in 
our day but it should also give us the nutrients we need 
to function efficiently. The fact is, increasingly people are 
chronically undernourished from lack of variety and nutri-
ent poor food choices but still obese from a calorie dense, 
nutrient deficient diet. It’s an oxymoron.

Food makes our cells
We should remember that the food we eat literally makes 
the cells in our body – our hair, skin and nails, our mus-
cles and organs, and our hormones. It also influences our 
brain function.

If you eat high quality, varied food, you’ll be giving 
yourself the best opportunity to stay healthy and strong 
and able to function to the best of your ability – mentally 
and physically. That is, you should be able to maintain 
focus and concentration, think clearly and control energy 
levels and moods.

This is not intended to be a piece against the use of 
supplements or convenience food products – there’s lots 
of reasons to use them depending on individual goals 

Eat to Nourish
By Raewyn Ng

and needs – nor am I advocating a strict 
paleo lifestyle but to be healthy, real food 
should always be the first choice over 
processed foods, protein powders or meal 
replacements.

Sticking to organic, unprocessed whole-
food 100% of the time is unrealistic – let’s 
face it, no one can resist the odd choco-
late bar or pizza all the time – but ensur-
ing you’re eating well at least 80% of the 
time should be manageable with some 
organisation.

What works best
If you’re mostly eating a variety of foods 
that are minimally processed, the occa-
sional ice cream or takeaway meal is not 
really a big deal, provided your definition of 
occasional is closer to once a week or once 
a fortnight, not once a day. There isn’t one 
right way of eating for everyone as we’re all 
individual and it depends on your lifestyle 
and preferences so it can take some time 
to find what works best for you.

Here are some points to take into account:
 ▪ Are you eating a variety of foods, or do 
you eat the same things day to day and 
week to week?

 ▪ What can you do to add more variety?
 ▪ Are you mostly eating unprocessed 
wholefoods?

 ▪ Do you drink the equivalent of 1/30th of 
your weight (in kg) in water (in litres) 
each day – ie, if you weigh 60kg – 2 litres, 
if you weigh 90kg – 3 litres?

 ▪ Do you have lots of vegetables each day 
and one or two pieces of fruit?

 ▪ Do you include fats, proteins and car-
bohydrates in all your meals or are your 
meals consistently dominated by one 
of these?

 ▪ What foods make you feel more alert 
and focused and what foods make you 
feel more tired, bloated and mentally 
sluggish?

 ▪ Do you have cravings for certain foods?
By paying attention to how you’re feeling 
throughout the day you’ll (hopefully) notice 
patterns related to what you’ve eaten or the 
time of day you eat. Some small changes to 
your eating habits may help to clear your 
afternoon mental fog, curb sweet cravings 
and maintain more stable moods – all ena-
bling you to work more efficiently and be 
more productive.

❝ the food 
we eat literally 

makes the 
cells in our 

body ... It also 
influences our 
brain function

Shortland Chambers is pleased to announce that it has been 
joined in Chambers by Greg Blanchard as a Member.

Greg practises as a specialist commercial litigator and is 
experienced in resolving a wide variety of business disputes. 
He is also well-versed in alternative methods of dispute 
resolution, including in particular arbitration and mediation.

We wish Greg well in his career ahead.

www.shortlandchambers.co.nz

Greg Blanchard

Can you please change the 
“practice” to “practises” – see 
below.

Raewyn Ng
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Practising Well

User Conference

Register Now

October  13 - 14

actionstep.com/conf2015

Current and Prospective
Users Welcome

2015

General guidelines
Remember that strict rules around food 
and what to eat is not useful and will only 
lead to failure, so instead consider some 
general guidelines based around flexible 
eating that focuses on nourishing your body 
and giving it what it needs to operate well.

The following are suggestions to try and 
you may find that some work better for 
you than others:

 ▪ Spend some time planning your food at 
the beginning of the week. It will avoid 
draining your willpower and you’ll be 
able to use your energy for more con-
structive tasks. Willpower is a limited 
resource which get used up as the day 
wears on – notice how easy it is to say 
no to a “treat” in the morning compared 
to the afternoon.

 ▪ Add a protein source to your breakfast to 
help stabilise energy levels throughout 
the day and circumvent the afternoon 
slump.

 ▪ Limit caffeine to the mornings to allow 
improved sleep patterns to establish and 
reduce reliance on it in the afternoons.

 ▪ Choose more balanced snacks, for exam-
ple instead of a muffin/scone/savoury try 
roasted chickpeas, unsweetened yoghurt 
with fruit and nuts, vegetable sticks and 
hummus, corn thins with cottage cheese 
and tomato, rice crackers with salmon 
and avocado.

 ▪ Make meals less carbohydrate dominant and include more fat and protein.
 ▪ Take your lunch to work to avoid the poor choices that come with 
being unorganised – dinner leftovers from the night before work well.

As you start to incorporate these, pay attention to your energy, focus 
and productivity. ▪

Raewyn Ng was formerly a legal advisor at Historic Places Trust, now Heritage 
NZ, and before that worked for Parliamentary Services. She is now a movement 
coach with an interest in wellbeing and holistic health, managing stress and living 
a balanced lifestyle. See www.mybod.co.nz.

Photo by Thomas Hawk http://flic.kr/p/gxoEkv CC-By-NC
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Difficult conversations are inevitable. If you are in a posi-
tion of responsibility in your firm you must be prepared 
to deal with them effectively.

Yet, at the recent NZLS CLE Stepping Up course in Auck-
land, a number of people, some with significant lawyer-
ing experience, said that as a manager they felt woefully 
underprepared and, indeed, scared of dealing with these 
challenging one-to-one collegial conversations.

What is a difficult conversation?
These are often where we have to deal with emotional or 
sensitive information (or both) to:

 ▪ address poor performance;
 ▪ investigate professional or personal misconduct;
 ▪ mediate employee clashes;
 ▪ navigate employment issues like restructuring or redun-
dancies; or

 ▪ discuss health concerns.
Understanding when to delve deeper into these conversa-
tion to seek clarification or extract additional knowledge 
concerning a situation and, of equal importance, knowing 
when not to, is often only learned through experience.

Most problems that arise in the workplace already have 
clearly defined consequences. So being in control of your-
self is often the key to mastering successful outcomes to 
these difficult one-on-one interactions.

Invariably, this means being well prepared. This helps 
focus these challenging conversations on the specifics of 
the problem and enables better retention possibilities for 
those all-important professional relationships no matter 
what the outcome.

The following are some management strategies that may 
help keep you in control.

Create a culture of openness
Mitigating risk is a familiar concept to lawyers, but do 
you practise this in relation to your business leadership?

To lessen the impact of challenging conversations when 
they occur, invest time in regularly visiting your employees.

Make a point of being visible. Take time to ask people 
how they are and listen. They will be more likely to be 
open with you when something goes wrong if you present 
yourself as available and interested in them.

Utilise a staff representative to communicate issues to 
you. Take action when things are brought to light. Let people 
know you’ve listened to their problems and questions, 

Making difficult 
conversations less difficult
By Ken Trass

even if the answer is no.
Offer opportunity. When you are first 

aware of a situation, let the individual 
know and offer your immediate support. 
Done in a quiet informal manner, these 
one-on-one interactions can often negate 
future iterations of the problem.

When a difficult conversation is needed, 
communication is the key. Let the individ-
ual know what the meeting is about and 
that your intention is to facilitate an agreed 
outcome. Make a time and stick to it.

Be timely
As a busy practitioner, often the temptation 
is to postpone those things in the mana-
gerial “too hard basket”.

While it is essential that we invest in 
becoming au fait with the specifics of the 
issue and having “time out” to consider 
your thoughts is often invaluable, delay in 

dealing with an issue runs the very real risks of:
 ▪ reducing the window of opportunity for improving the 
problem;

 ▪ having the issue escalate or embed itself;
 ▪ damaging your team ethos; or
 ▪ misleading the individual to the existence or importance 
of the problem

And, when the issue comes to light, it will make you look 
unprofessional. When you finally do organise your meet-
ing, follow it through.

Be supported
Ensure that another, preferably a senior partner, is aware 
of the issue and your plan to deal with it. Seek the sup-
port of a local colleague if you feel this is the best way of 
avoiding conflicts of interest or if you are in a very small 
practice. Protecting yourself is important.

Be informed
Purposely take time to collate and analyse the issues before 
the meeting.

Strive to link this information back to the individual’s 
role and the identified problem. Focusing on the behaviours 
and not the person also helps combat those tricky “out 
of office” encounters, especially important in practices 

❝ Being in 
control of 

yourself is 
often the key 
to mastering 

successful 
outcomes 

to these 
difficult ... 

interactions

Ken Trass
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belonging to small or rural communities.
Things like key performance indicators, job descriptions, manager’s 

diary notes, objective data, times, dates and recorded activities will help 
keep the emotions at bay. Often, after analysing the data, you may have 
identified opportunities to improve the situation. If so, you’ll no longer 
be giving negative feedback but be leading a constructive conversation 
about addressing the problem. Regardless of such, if you are possession 
of the facts then you can remain on topic.

These specifics are important as in many employee conversations there 
is a risk of going off on a tangent. These often become emotive and per-
sonal in nature and become a distraction to the pertinent issue. It can 
help to jot down key points beforehand, to keep the conversation focused 
but don’t rely on these – you need to be in a position to maintain eye 
contact and listen.

Sharing with the individual how the discussion will be structured and 
agreeing on standards of behaviour will set the tone for the conversation, 
give direction and help keep you calm.

Be calm
Being aware of how you feel before the conversation is essential. You are 
in charge and must act like it. Being calm and in control of your emotions 
will help facilitate a positive outcome.

Avoid meeting times that are after lunch or in the late afternoon when 
you may be tired or have the potential to be disturbed. Equally, invest 
some time thinking about if the shoe was on the other foot. How would 
you feel or react? Is there something else about the individual or their 
personal situation that you ought to be cognisant of before the meeting? 
You should be prepared for their emotional reactions. How will you deal 
with this?

Think about how you are going to con-
duct the discussion. Open, relaxed, body 
language while sitting side-on next to the 
person is often less threatening than from 
behind a desk. However, with a follow up 
meeting, where an issue has continued or 
where a serious matter needs addressing, 
the latter may be more appropriate.

Choose your words carefully. Take time 
in your responses to questions and ensure 
you are deliberately slow in your response. 
Adopting a slow, low voice is a good tech-
nique to help you and the other person stay 
calm. Be the consummate professional and 
avoid reacting to aggressive, malicious or 
overly cynical responses.

Asking the right type of questions can 
also aid in a quick resolution. Generally, 
it is more beneficial to use open-ended 
questions at the start of your conversation, 
following up with more closed-type ques-
tions to confirm and probe on the details 
of the discussion.

Difficult conversations must not be 
rushed. In the initial stages of the conver-
sation, try and unpack the other person’s 
point of view by asking them what they 
think the problem is first.

Focus on causes of the problem rather 
than the outcomes. You fix the cause, you fix 

the outcome. Use this as your opportunity 
to then outline the practice’s view of the 
problem. If you aren’t sure what is caus-
ing the identified problem, acknowledge 
that you don’t know. Importantly, focus 
on providing potential solutions. You take 
the lead.

Above all else, demonstrate you are lis-
tening. Making eye contact, nodding and 
smiling, reiterating the individual’s facts 
and point of view, or asking clarifying ques-
tions is a good way of doing this.

Be courageous
Whatever happens, take the lead in deliver-
ing the tough news in a courageous, honest 
way. This part of the conversation will be 
based on the conversation and your col-
lated evidence. Don’t play victim. The worst 
thing you can do is to ask for sympathy 
by saying things like “I feel terrible but” 
or “this is hard for me to do.”

If the meeting uncovers new information, 
or if things get heated, don’t be afraid to 
abandon the meeting. This will be benefi-
cial for all parties involved in the long run.

When the meeting is over and if you 
have arranged certain steps for improve-
ment to be taken, personally follow this up. 
Do not delegate this task out in the first 
instance. You then remain connected to 
the individual and your agreed next steps 
to improvement.

If the meeting resolved the issue, then 
it is resolved. You must demonstrate in action and words that this is so.

The outcomes of these conversations will not always be positive but 
the manner in which they are approached can be and this is your respon-
sibility as a leader.

Planning questions
A summary of planning questions for facilitating successful conversations is:

 ▪ Have I identified the issue?
 ▪ Have I got my facts straight, what is my objective evidence?
 ▪ Have I reflected on the potential/actual cause?
 ▪ Have I considered other things about the individual that are important?
 ▪ Do I need support?
 ▪ Do I know my policies and procedures? Performance management, 
health and wellbeing, cyber-usage, conflict, discipline and grievances.

 ▪ Do I have some solutions in mind?
 ▪ Am I open to other solutions?
 ▪ Have I communicated a clear plan of the meeting?
 ▪ Is there a safe private space available?
 ▪ I have I communicated confidentiality (if appropriate?)
 ▪ Have I thought about my questions?
 ▪ How will I use non-emotive language?
 ▪ Have I set aside enough time for the meeting, and after the meeting 
to gather thoughts and record notes? ▪

Ken trass is the New Zealand Law Society’s Professional Development Manager.
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Achieving better outcomes for clients is all about having 
better conversations, according to John Sturrock QC.

That is true whether the final outcome is achieved 
through litigation, arbitration, mediation or negotiation, 
he told LawTalk.

Mr Sturrock, a well-known commercial mediator from 
Scotland, was in Wellington in July as a keynote speaker 
at the annual AMINZ national conference. He attended 
the conference with support from the New Zealand Law 
Foundation.

“When we have differences, disputes or conflict … what 
we are looking for is outcomes that maximise value for 
our clients,” he says.

But he added, there is a “real danger” when “we default 
into settlements which certainly, traditionally, have pro-
duced outcomes which are characterised by zero sum: I 
try to knock you down, you try to knock me down.

“In the adversarial system, one of us might win and 
one of us might lose, although in fact often any victory 
is pyrrhic and therefore we all end up as losers,” he said.

Maximising value
“Paradoxically, achieving outcomes that maximise value 
for our clients requires us to help each other.

“If you are going to come to an agreement with me 
which is in your interests, I’m going to have to help you 
find something that works for you, just as the opposite is 
the case for you: you are going to have to find something 
that works for me.

“That is what consensual agreement is all about.
“In order to achieve that, to achieve these better out-

comes, we need to try to understand each other – we need 
to find out what really matters: why is it that we have got 
to this place, how has it happened?

“So having a conversation is the essential component. 
If we communicate with each other, we understand what 
we need, what matters, how we can move forward.”

When conducting mediations, Mr Sturrock says, a 
common phrase he hears is “Why didn’t we have this 
conversation a year ago?” or “I wish we’d had this conver-
sation before” or “I wish you told me this before”.

Important role
The lawyer has a “tremendously important” role in assisting 
clients to find a solution, Mr Sturrock says.

How can lawyers help? By understanding collaboration 
and negotiation and mediation better, and by educating 
their clients in the way these work and how they are 
likely to produce better outcomes for them, he suggests.

“Some of the best work I have seen by lawyers over the 
years has been in the context of really difficult mediations, 
where they have both represented the client and also built 

Better conversations, better outcomes
the necessary bridges with their counterparts and clients 
on the other side in order to make sure that their client 
received the maximum value.

“Rather than operating with a modus of concealment 
and provocative correspondence – traditionally a way in 
which lawyers have worked – lawyers see their colleague 
on the other side as part of the solution.

“They’ve got to communicate with each other regularly, 
frequently and collaboratively. There is a special meaning 
of ‘collaborative law’, but here I’m meaning collaboratively 
in the wider sense of working together in order to get a 
better outcome for their clients,” he says.

“There is nothing in co-operation with the other side 
which needs to be inconsistent with ultimately using lit-
igation if you absolutely have to.

“The danger, I think, is that people are protective of the 
litigation position and don’t properly negotiate or collab-
orate, feeling that in some way they are disadvantaged.

“I think the opposite is the case. The very best, the most 
mature and enlightened lawyers will negotiate and co-op-
erate as much as possible, even if there is a backdrop of 
litigation.

“What that doesn’t mean is that they disclose, for exam-
ple, all their weakness to their opposite number in the 
first conversation.

“The litigation option is so rarely used in any event,” 
Mr Sturrock says.

Getting equipped
And how do lawyers prepare themselves to be better 
equipped to provide quality service to their clients? As a 
general rule – he has not studied the New Zealand situation 
closely enough to offer a specific academic opinion – but 
it’s up to the law schools, he believes.

“We need to expand the education of lawyers beyond 
mere law, to recognising the multi-faceted nature of problem 
solving, and not be fixated on any particular approach.”

Lawyers need to be able to analyse all the options and 
present the best option for the client at the time. They also 
need to keep up to date with other disciplines that can 
provide insight into problem solving, such as psychology 
and neuroscience.

Indeed, the whole field of neuroscience is “essential”, 
Mr Sturrock argues.

“So much has been discovered, even in the last few 
years, about how the brain works. It is essential, whether 
we are lawyers or negotiators, to understand the impact 
of a multitude of cognitive devices which influence the 
way we think.”

That can help not only in the lawyer and mediator roles, 
but also with the clients. “Our ability to help them see 
these things can be hugely influential. An essential core 
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Key factors that influence people to use 
commercial mediation are avoiding the 
higher cost of litigation, speed and effi-
ciency, confidentiality and desire to pre-
serve relationships and reputation.

This is among the findings of just com-
pleted research on the use of commercial 
mediation in New Zealand. The research 
was conducted by Victoria University in 
partnership with LEADR & IAMA.

“Empirical data about the nature and use 
of commercial mediation in New Zealand 
is lacking, so this research moves us from 
anecdote to evidence,” says Dr Grant Morris, 
who led the project.

Of the mediators who responded to the 
survey, 98% reported a settlement rate of 
80% or higher for their mediations.

The role of lawyers in referring disputes 
to mediators is key, the research also found. 
Referrals from lawyers is the most common 
way that disputes go to mediation. However 
respondents also commented on the reluc-
tance of “gatekeepers” (mainly lawyers) to 
refer parties to mediation.

Mediators also reported few referrals 
from court, despite specific court rules 
allowing the referral of cases to media-
tion. The Ministry of Justice was unable 
to provide data on court referrals.

The research found some support for 
mandatory mediation, with over half of 
the respondents saying that commercial 
mediation should be mandatory in New 
Zealand in certain contexts.

This will be a topic of discussion at the 
LEADR & IAMA conference kon-gres 2015 
in Auckland in September, with a panel 
of barristers, mediators and a High Court 
Judge all providing perspectives.

Victoria University and LEADR & IAMA 
hope to extend the research in this area with 
further work over the coming summer, in 
particular looking at the role of lawyers in 
referring disputes to mediation. ▪

Research 
spotlight on 
commercial 
mediation

to our development as lawyers is in our work with science.
“To be successful in assisting your client, he posits a couple of pointers: 

find the optimal solution, and identify the path to that.
“You need to know the law, but you need to know how we operate as 

people and you need to have a good ability to communicate.
“You need to be aware of all the dimensions of any human interaction, 

including negotiations, contracts, business relationships, communities 
and so forth,” Mr Sturrock says.

Risk for the profession
“The danger for lawyers is that we will get bypassed by those who under-
stand these things. People can get access to guidance and help in other 
ways now.”

A good lawyer, then, is a student of people first, and a student of the 
law second, “because after all the law is just to serve people.

“The law is not an end in itself. The law has been devised as a means 
to regulate our conduct. Most times we don’t need the law, but when the 
law does come in, it has its rules.

“I think the danger for many centuries has been that law has dominated 
many disputes. The lawyers have, in a sense unconsciously, been pater-
nalistic and often prescriptive in the way they have sought to help clients 
to solve problems, so clients are actually denied autonomy and choice.

“I think what we are talking here is a return to people, a return to self help.
“I think autonomy’s a great word – people enabled to make decisions 

about what, after all, are their own problems, with the help of profession-
als who have particular knowledge and skills, understanding, judgement 
and objectivity.

“In the way that western society has evolved, there is a sense in which 
you defer to the professional: the lawyer.

“What we are seeing here is an evolution and a restoration to individuals 
and groups of the ability to make decisions for themselves, with help.

“I think that is really important and a fundamental change which many 
of us in the professions are uncomfortable with. It is not the way we 
have grown up. At the same time, many clients prefer, sometimes, to 
defer to a third party.

“So autonomy and responsibility are two watchwords which would have 
their counterpart in the responsibility of the adviser to let go sufficiently 
to enable the client to make choices,” Mr Sturrock says.

The human psyche is “wired” to protect ourselves – as part of the fight or 
flight mechanism – and that can lead to defensiveness or even aggression.

And that, the AMINZ guest said, is detrimental to good conversation. ▪

Trusted practice management 
software for NZ lawyers
Easy to learn, easy to use. Save time and 
increase profits. That’s what users say!

New: Document management & Internet banking. Free installation and 
training. Visit our website for testimonials from firms just like yours.

www.jpartner.co.nz enquiries@jpartner.co.nz 09 445 4476 JPartner Systems Ltd
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The Financial Markets Authority (FMA) made its first stop order under ss 462 
and 463 of the Financial Markets Conduct Act 2013 on 27 July. The making 
of the stop order illustrates the very significant powers that are available 
to the FMA and that appear to be relatively simple and quick to use.

The Commerce Commission, as a comparable regulator, cannot call 
on powers that are simple and effective to use as those available to the 
FMA. That is so even when the Commission is dealing with conduct of a 
kind that is subject to regulation by both the Commission and the FMA.

Lawyers whose clients’ affairs are potentially subject to the jurisdic-
tion of the FMA need to be familiar with the extensive powers that the 
FMA possesses.

The stop order made by the FMA on 27 July was made against Green 
Gardens Finance Trust Limited (GGFT). The order prohibits GGFT from 
offering or issuing debt securities, accepting applications for debt securities, 
distributing any restricted communication (including any advertisement) 
that relates to the offer of debt securities and accepting further contribu-
tions, investments or deposits in respect of debt securities.

Claimed breaches
The FMA made the order as a result of a number of claimed breaches of 
the Financial Markets Conduct Act 2013 by GGFT, including making an 
offer of debt securities without preparing and lodging a product disclosure 
statement (PDS) in breach of s 48 of the Financial Markets Conduct Act 2013.

Stop orders are one of the suite of powers that the FMA can call on to 
address potential breaches of the Financial Markets Conduct Act 2013 
without the need to seek the assistance of the Courts.

The exercise by the FMA of such powers will usually be accompanied 
by media releases by the FMA and will likely have major reputational 
implications for the parties affected.

The FMA’s powers to make stop orders are included in Subpart 1 of Part 
8 of the Financial Markets Conduct Act. The forms of stop order that can 
be made by the FMA are set out in s463.

For example, stop orders can prohibit offers, issues, or sales of finan-
cial products specified in the order, or prohibit an offeror from accept-
ing applications for financial products specified in the order, or prohibit 
the distribution of a PDS or any other disclosure document or prohibit 

FMA makes first stop order
By John Land

other communications relating to an 
offer of financial products or the supply 
of financial services, or prohibit a person 
from accepting further contributions in 
respect of financial products specified in 
the order.

The circumstances in which the FMA may 
make a stop order are set out in s 462. They 
include, for example, the situation where 
a PDS or disclosure document is false or 
misleading or doesn’t comply with the Act 
or regulations. It also includes the situation 
in which a communication relating to an 

offer of financial products or the supply of 
financial services is false or misleading or 
does not comply with the Act or regulations.

Interim stop orders
Section 465 also allows the FMA to make 
an interim stop order. The FMA may make 
an interim stop order if the FMA is consid-
ering exercising the power to make a stop 
order and the FMA considers that making 
an interim stop order is desirable in the 
public interest.

An interim stop order is in force from the 
time it is made until the close of the date that 
is 15 working days after the date on which 
it was made (or a later date specified by the 
FMA which can be no more than 30 working 
days after the day the order is made).

Interim stop orders can be made on an ex 
parte basis provided that after an interim 
order has been made the issuer, offeror or 
service provider is given an opportunity to 
make written submissions and be heard.

Direction orders
The Financial Markets Conduct Act also 
gives the FMA the power to make direction 
orders. Direction orders are set out in s 469 
and essentially are orders of a mandatory 
injunctive nature.

A direction order can direct the relevant 
person to comply with certain provisions 
of the Act and can stipulate any reasonable 
steps that the person must take in order 
to comply with the provision or to avoid 
or mitigate any actual or potential adverse 
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effects of a contravention.
Such steps can include disclosing infor-

mation for the purpose of securing compli-
ance with the provision of the Act, publish-
ing corrective statements and complying 
with a prohibition or restriction on the 
making of any statement or the distribution 
of any document by the relevant person.

The direction order may also require the 
relevant person to report to the FMA within 
the time specified in the order stating how 
and when the order has been or will be 
implemented.

Other powers
The FMA is given certain other powers to 
make orders under the Financial Markets 
Conduct Act (see ss 470, 472 and 474). This 
includes the power to make an order that a 
simplified disclosure PDS may not be used, 
and the power to make certain orders in 
relation to unsolicited offers.

Section 475 sets out certain steps that 
the FMA must follow before making any 
order under subpart 1 of Part 8 of the Act 
(except interim orders). That includes stop 
orders, direction orders and the other forms 
of order referred to above.

The FMA has to give the person to whom 
the order is proposed to be directed written 
notice that the FMA may make an order 
and of the reasons why it is considering 
exercising its power.

The written notice must be given at least 
five working days before the FMA makes 
the order. It must give each person to whom 
notice is given an opportunity to make 
written submissions and be heard on the 
matter within the notice period. The five 
working day period is very short but even 
that time period can be shortened by the 
FMA where the FMA thinks it is necessary 
or desirable in the public interest for any 
order to be made more urgently – see s 476.

Cease and desist orders
It is interesting to compare the FMA’s ability 
to impose a stop order with the ability of the 
Commerce Commission in certain circum-
stances to issue a “cease and desist order” 
in respect of anticompetitive conduct. The 
Commerce Act 1986 was amended in 2002 
to allow for such orders.

A cease and desist order has only been 
made once – in 2006 in respect of North-
port’s refusal to allow International Steve-
doring Operations Ltd to undertake general 
cargo marshalling services in the Marsden 

Point port.
The relative lack of use of cease and desist 

orders may be the result of the relatively 
cumbersome procedure required for such 
an order to be issued.

The Commission has to seek the making 
of the cease and desist order from a sep-
arately appointed Cease and Desist Com-
missioner (see ss 74AA and 74C).

Before a cease and desist order is made 
the person against whom it is sought must 
be served with a notice specifying the 
nature of the alleged contravention of the 
Commerce Act, the terms of the proposed 
order and the reasons for the order (s 74B 
Commerce Act). The person against whom 
the cease and desist order is sought must 
be given an opportunity to:
1  access the relevant information held by 

the Commission;
2  make a written submission; and
3  consent to the terms of the proposed 

order, or have the matter determined by a 
Cease and Desist Commissioner following 
a hearing (s 74B Commerce Act).

If the person against whom a cease and 
desist order is sought elects a hearing then 
that person is entitled to be represented 
at the hearing by counsel, and to call wit-
nesses and cross-examine witnesses (s 74C 
Commerce Act).

Unlike the position with Commerce 
Act cease and desist orders, the Financial 
Market Conducts Act does not provide for a 
separate Commissioner to make such stop 
orders. An affected party does have the right 
to be heard (except potentially in the case 
of an interim stop order) but the time limits 
involved are short and there is no express 
right to call or cross-examine witnesses.

The Commerce Commission’s ability 
to issue cease and desist orders also only 
relates to breach of the Commerce Act. It 
does not extend to breaches of other leg-
islation that the Commission has respon-
sibility for (such as, for example, the Fair 
Trading Act 1986).

Responsibilities
Both the FMA and Commerce Commission 
have responsibility for similar legislation 
prohibiting false and misleading statements 
and unsubstantiated representations. Part 
2 of the Financial Markets Conduct Act 2013 
contains provisions relating to such conduct 
which are very similar to provisions in the 
Fair Trading Act.

However, while the FMA can impose stop 

orders in relation to false and misleading 
statements where a financial service or 
product is involved, the Commerce Commis-
sion has no ability to issue cease and desist 
orders in relation to false and misleading 
statements covered by the Fair Trading Act.

This results in the situation where both 
the FMA and Commerce Commission have 
responsibility for regulation of the very 
same form of conduct (false and misleading 
representations) but only the FMA has the 
ability to issue stop orders for such conduct. 
The Commission would need to apply to 
the Court for an injunction to prevent the 
continuation of the conduct.

FMA warnings
The other important power that the FMA 
has relates to warnings by the FMA. Section 
49 of the Financial Markets Authority Act 
2011 provides that if the FMA has issued 
a warning about any matter relating to a 
relevant person, the FMA may by written 
notice served on the relevant person order 
the relevant person or associated persons 
of the relevant person to:
1  prominently disclose a copy of the warn-

ing on one or more websites maintained 
by the relevant person or associated 
persons;

2  ensure that certain communications sent 
by the relevant person or associated per-
sons contain a copy of the warning; or

3  ensure that any offer document of a 
kind specified in the order contains or 
is accompanied by a copy of the warning.

The Commerce Commission does not have 
a corresponding power to simply order a 
trader in breach of the Fair Trading Act to 
publish warnings made by the Commis-
sion to the effect that a trader has likely 
breached the Act. Instead, the Commission 
would need to apply to the Court for an 
order for corrective advertising under s 42 
of the Fair Trading Act.

It is important that lawyers whose cli-
ents’ affairs are potentially subject to the 
jurisdiction of the FMA be familiar with the 
powers that the FMA possesses. ▪

John Land is a competition law specialist and 
commercial litigator at Bankside Chambers in 
Auckland. Formerly a partner of Kensington 
Swan for 20 years, he can be contacted on 09 
379 1513 or at john.land@bankside.co.nz.
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The Continuing Professional Development (CPD) programme 
provides for firms that meet certain criteria to apply for 
self-auditing status.

Self-auditing firms monitor their employees’ compliance 
with the CPD Rules. The status is given to firms who can:

 ▪ demonstrate they have effective policies and procedures 
in place to ensure all lawyers comply with the rules;

 ▪ appoint a lawyer as CPD officer; and
 ▪ effectively monitor and review their CPD policies and 
programmes.

From a business point of view, staying abreast of profes-
sional learning is essential. We live in a knowledge-based 
economy, but how we apply knowledge is increasingly 
fluid, morphing as technologies and approaches to best 
practice and clients demands change.

It has become crucial that firms employ those who can 
be adaptive and apply new knowledge quickly. Therefore 
training becomes an essential part of the successful law 
firm. Staying competitive means constantly up-skilling.

In 2014 a number of firms became self-auditing and 
found that, while involving worthwhile investment, main-
taining connections with employees’ CPD programmes 
had several positive spinoffs. In May these firms were 
asked to comment on their perceptions of the benefits of 
becoming self-auditing.

Firms reflect on choosing self-audit 
status
❝ It seemed to be an obvious thing to do for us. We already had 
policies and procedures in place which showed our commitment 
to a learning culture so it was just a matter of aligning these 
with the new CPD requirements. Plus there was the additional 
incentive of our lawyers not needing to be audited.”

❝ As a larger firm we wanted to be proactive in the manage-
ment of individual CPD.”

❝ Felt that focusing on developing expertise through targeted 

Benefits of CPD self-auditing
By Ken Trass
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CPD would be of benefit and protect our firm’s 
brand.”

❝ As a large firm it seemed to make sense 
to avoid duplication of providing materials to 
the NZLS, when we could manage and create 
our own system to suit our firm.”
Many firms found that in applying a more 
learning focused culture to their business 
practices they increased productivity and 
operational efficiency.

What was done differently 
in implementing self-
auditing status?
❝ We re-examined our entire business plan. 
We rewrote our business goals with learning 
outcomes in mind and, as a result, we discov-
ered new questions to ask ourselves and new 
potential for utilising internal expertise. This 
practice was hugely beneficial for us.”

❝ Development planning was always a part 
of our appraisal system so it’s simply been a 
change or rather addition to how we record this 
information. It’s now recorded on our CPD portal 
as well as on appraisal documentation.”

❝ We changed how individuals select their 
professional development. We have also changed 
the level of formality in reporting back after 
courses and the like.”

❝ We aligned our current policies to meet the 
CPD Rules. This was an easy task but we took 
the opportunity to align how our performance 
management system looked.”

Professional development demand 
usually exceeds capacity so, given limits 
on resourcing, there is a need to align 

❝ From a 
business 

point of 
view, staying 

abreast of 
professional 

learning is 
essential

Ken Trass
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professional learning closely with identi-
fied business goals.

In adopting self-auditing status, firms 
have the ability to shape CPD programmes 
to be more responsive to identified needs. 
Equally, they can improve efficiency and 
costs by focusing on the critical areas of 
required development.

What have been the 
benefits and what has 
changed?
❝ Taking a slightly wider view of the CPD pro-
gramme it has been the addition of reflections 
into our learning framework as these provide 
some embedding of learning once people have 
left their training sessions.”

❝ Using an in-house system for CPD require-
ments made us adopt a more distributive 
approach to employee appraisals. As a result 
we have saved a great deal of time on perfor-
mance management conversations. Additionally 
our departments have a greater knowledge and 
ownership of their own performance levels and 
developmental needs.”

❝ Saw the immediate benefit of focusing the 
direction [of] the firm through learning. Clear and 
deliberate reasons for resourcing specific pro-
fessional development could then be justified.”

❝ We will know more about if professional 
development is matching our required growth 
areas. We are interested to know how people 

are reflecting on their work.”
❝ We will know more after completing a full 

year however our expectations are that we will 
find the regularity of our CPD updates (three 
monthly) easier to manage than annually as it 
has been in the past.”

❝ Helped formalise our expectations around 
how we share our professional learning. It is now 
a requirement of attending any outside course 
that individuals feed back to their department 
and our management team.”

Deliberately focusing on how employees 
reflect, share and develop can give clarity 
to performance issues and goal attainment. 
Indeed, there are three main benefits of 
aligning individual learning with business 
goals:

Increasing profit margins
Employees’ development is connected 
directly to KPIs. Employees understand 
the importance of their growing capacity 
to the realisation of business goals.

Reducing retention issues
Employees are engaged in adding value 
to the firm through sharing knowledge. 
Employees take ownership of areas of 
expertise and feel valued as the resident 
“expert”. Sharing knowledge can help sus-
tain and embed knowledge and lessen suc-
cession planning issues.

Efficiency of allocating resourcing 
to meet business targets
Employees’ learning impacts quicker on 
attaining business goals.

What were the challenges?
❝ This was mainly an IT challenge for us as 
we’ve developed and built our own CPD portal. 
Learning discussions were already integrated 
into our appraisal system so it was more of an 
administrative addition to how these are being 
recorded.”

❝ Making policies and procedures simple 
but thorough whilst meeting all of the NZLS 
requirements.”

❝ The challenges for us tend to be mainly 
administrative in nature as all of our staff easily 
attend more than 10 hours of learning activities 
in any given year.”

❝ Keeping to the internal auditing guidelines 
we have set for ourselves. In relation to the wider 
CPD programme we need to ensure team mem-
bers do not focus on only 10 hours as a target. 
We also need to be clear about what can and 
cannot be included towards CPD requirements.”

❝ Mostly around administrative requirements 
and ensuring that individuals are reminded about 
their internal requirements – sharing of CPD, 
making time for this investment and keeping 
people focused on the learning, rather than the 
10 hours. Running effective study groups have 
been great but sometimes challenging to keep 
everyone focused on the task at hand.”

Investing in any new business approach 
takes time. Equally, this time – to develop 
new systems, training and any supporting 
resources – has to be weighed up against the 
long-term benefit to the business. Reflecting 
on 2014, these firms have clearly commu-
nicated the benefits of self-audit status.

Indeed, managing partners who bring pro-
fessional learning goals into clear alignment 
with their business goals can create high 
performing employees, fully cognisant of 
the importance of building their capacity as 
learners and how this adds value to the firm.

To help your firm in implementing a 
self-auditing system you can refer to the 
CPD Rules 2013 and associated resources 
on the NZLS website. These can be found 
at www.lawsociety.org.nz/cpd.

For any additional assistance in moving 
your firm towards self-audit status feel free 
to contact ken.trass@lawsociety.org.nz. ▪

Ken trass is the New Zealand Law Society’s 
Professional Development Manager.
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Within law firms, administrative functions 
have undergone a dramatic evolution. While 
the need for traditional word processing 
has been minimised, it hasn’t disappeared. 
Instead, it has changed into a position that 
requires highly skilled, specialised staff.

As the tasks have become more sophisti-
cated, so have the backgrounds and expe-
rience of the people performing them. 
Secretaries have been supplemented by 
trained document specialists who possess 
advanced skills for “middle office” tasks 
like developing spreadsheets, creating 
presentations, desktop publishing, and 
handling niche practice group needs such 

Outsourcing middle office 
services in Middle Earth
By Lesley Fulton, with Michelle Rosen and Peter Balis

Areas like litigation support, IT, the docu-
ment review process, and the middle office 
space, which includes legal support staff, 
word processing and legal research, are 
now under the microscope.

They are the new “green fields” for law 
firm cost control and savings initiatives. 
More and more firms are rethinking their 
positions in these areas. Many are asking 
themselves if making capital investments in 
labour and technology infrastructure that 
changes so rapidly makes sense. They are 
reviewing their secretarial ratios and the 
way they measure support staff productiv-
ity, if at all. In that regard, they are looking 
to benefit from labour arbitrage and space 
reclamation relating to their middle office 
support areas.

Case for outsourcing 
middle office services
Despite changing times and technology, 
some firms have been hesitant to dramati-
cally alter their approaches. For many, the 
system does not seem so broken, so it’s not 

❝  Many are asking 
if making capital 
investments 
in labour and 
technology 
infrastructure 
that changes so 
rapidly makes 
sense 

as intellectual property, litigation, and insurance defence.
This change has left many law firms scrambling to find a 

cost-effective way to match the tasks that must be accom-
plished with their current staff.

Increasingly, today’s firms are finding the right balance 
by outsourcing. Professional support service providers often 
represent the most optimal way to deliver and execute 
utilising new methodologies, workflow technology, and 
alternative approaches to staff resourcing. Additionally, 
vital services that have traditionally been delivered onsite 
such as document processing, administrative assistance, IT 
help desk support, accounts payable/accounts receivable, 
proofreading, desktop publishing, marketing, and database 
management can now be seamlessly migrated off-site.

By understanding how the landscape has changed, what 
skills and technology are becoming standard for middle 
office support staff, and what options are available, firms 
can drive meaningful economic, operational and resource 
efficiencies.

From word processing to middle 
office services
As the services law firms provide have changed, so has the 
terminology around them. Today, there are several terms 
for these types of services, including Business Process 
Outsourcing (BPO) and Legal Processing Outsourcing (LPO).

Adopting a term more commonly used in the financial 
services industry, some law firms have labelled these tasks 
as “middle office services” – those areas that require more 
skill and interaction than traditional back-office functions, 
but are not a direct part of practising law.

worth a dramatic revamp to fix.
Lawyers may worry about the loss of control that comes 

with outsourcing information and projects. When lawyers 
and staff outsource functions, they feel that they not only 
lose direct supervision, but there are concerns around 
client confidentiality and privilege once data leaves the 
office walls.

Yet these changes are well worth the time and effort 
involved, when lawyers and staff do their research and 
identify the right new approaches and partners. Consider 
the advantages in cost savings, increased operational 
efficiencies and improved experiences those who out-
source middle office services can achieve:

 ▪ Average of 25%-45% annual operating savings.
 ▪ Creating a variable cost model enabling a reduction 
in fixed costs.

 ▪ Space optimisation through space savings or space 
re-purposing.

 ▪ Scalable platform and efficient 24/7/365 coverage.
 ▪ Technology, workflow and reporting enhancements.
 ▪ Improved lawyer experience through access to support 
during most demanded hours.

 ▪ Enhanced scope of services supported.
 ▪ Consistency of services across offices.

Lesley Fulton is the business development manager for DTI New 
Zealand. Lesley has worked for DTI, formerly Merrill Corporation, 
since 2005. Lesley was the training and quality manager for DTI 
New Zealand until 2011, when she moved into further developing 
the New Zealand client side of the business. She has a background 
in training, project management and business.
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This year’s Te Hunga Rōia Māori o Aotearoa 
(THRMoA) Hui-ā-Tau will be unique for a 
number of reasons, says THRMoA Co-Pres-
ident Aidan Warren.

Recognising and celebrating 175 years 
since the signing of Te Tiriti o Waitangi 
will be a feature of this Māori Law Society 
Conference, to be held in Waitangi from 3 
to 5 September. That is the main reason 
for the choice of venue, Mr Warren says.

The Hui-ā-Tau will be “unique to the 
extent that it is not just about black letter 
law. Here you are getting the whole ambit.”

From discussion of Treaty of Waitangi 
issues (and not just constitutional issues), 
through to healthy living and practising 
well, relationships and law reform to work-
shops covering practical lawyering skills, 
“there is something for everyone.”

“There are some high profile people 
coming this year,” Mr Warren notes, 
“including the Chief Justice, Dame Sian 
Elias; Chief District Court Judge Jan-Ma-
rie Doogue, Chief Māori Land Court Judge 
Wilson Isaac, and Justice Lowell Goddard.”

The conference will have three main 
themes.

Te Tiriti o Waitangi
The first is around the Treaty of Waitangi. 
“Throughout the conference, there will be 
a number of sessions around Treaty issues, 
including natural resource protection and 
strategies for getting the best for your client 
in treaty negotiations,” Mr Warren says.

The Chief Justice and Moana Jackson will 
give the opening keynote address on the 
topic Te Tiriti o Waitangi – 175 years on. They 
will look at the meaning and purpose of the 
treaty: the past, the present and the future.

As well as constitutional arguments and 
discussions, there will also be practical 
Treaty-related sessions, such as tips for 
litigating against the Crown.

Hauora
The second theme is Hauora. It will focus 
on healthy living and practising well in a 
holistic sense.

That will cover a range of issues including 
practical tips for using te Reo in written 
and oral legal work, the voice of tamariki in 

Māori law conference will be unique
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the Family Court process, Te Ture Whenua 
Māori Act reform, and incorporating tikanga 
Māori in the Coroner’s Court.

The healthy living dimension will also be 
reflected in the sporting activities that are 
part of the conference’s social programme.

Whakawhanaungatanga
Whakawhanaungatanga, or relationships, 
is the third main theme.

“Some would argue that relationships are 
at the core of being Māori: relationships with 
our ancestors – those who have gone before 
us – relationships with the land and natural 
resources, and also relationships with the 
living, with each other,” Mr Warren says.

“Part of being a practising lawyer in 2015 
is that relationships are important. In the 
context of this conference, whakawhanaun-
gatanga is also drawn from building rela-
tionships outside the Māori Law Society.”

Three judges of Samoan descent – Judge 
Ida Malosi, Judge Mata Tuatagaloa and 
Judge Leilani Tuala-Warren – will pres-
ent a Pasifika perspective on custom, law 
and gender.

Continuing Professional 
Development
Underpinning the whole conference in a 
learning sense is a series of very practical 
sessions.

“Because of the introduction of CPD, we 
have had to make sure that our conference 
is giving those who attend the opportunity 
to gain practical skills,” Mr Warren says.

As well as the practical sessions already 
mentioned, others include how best to get 
a job in 2015, criminal defence advocacy 
and incorporating Tikanga Māori in com-
mercial agreements and deeds.

The overarching conference theme is 
based on a whakataukī gifted to the New 
Zealand Police by the late Dr Apirana Mahu-
ika. It is “E tū ki te kei o te waka, kia pakia 
koe e ngā ngaru o te wā – Stand at the stern 
of the canoe and feel the spray of the future 
biting at your face”.

“Increasingly, Māori lawyers are being put in positions of leadership,” 
Mr Warren says. “With leadership, you feel that spray in your face. How 
are you going to manage that? We hope that we can equip our members 
with some of the practical tools, relationships and holistic wellbeing they 
will need to be the best possible leaders for not only their whānau, hapū 
and iwi but also for New Zealand”.

Mr Warren also acknowledged the conference’s main sponsors. “We 
are grateful to have the support of Chapman Tripp, Deloitte, AUT Law 
School, Westpac and the New Zealand Law Foundation this year, without 
whom our conference would not be possible”. ▪

For more information and to register, see www.maorilawsociety.co.nz/hui-a-tau-2015/.
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The Policing (Cost Recovery) Amendment 
Bill raises an interesting public law ques-
tion about the use of “skeleton bills” that 
empower the Executive to make substantial 
policy changes through delegated legisla-
tion – thus escaping comprehensive public 
or Parliamentary scrutiny.

The Bill was opposed not only by all of 
the organisations that made a submission 
to Parliament’s Law and Order Committee 
but also by other government departments.

The select committee recently tabled its 
report on the Bill in Parliament. It appeared 
to have made little substantive changes.

What does the Bill 
propose?
In this case, the Bill contains proposals for 
the Minister of Police to be empowered to 
recommend regulations enabling the cost 
recovery of a “demand service”. A demand 
service is proposed to be one that:

 ▪ constitutes policing;
 ▪ is provided only on the request of an 
individual or organisation; and

 ▪ is provided to the individual or organisa-
tion requesting it and is of direct benefit 
to that individual or organisation (even 
though provision of the service may also 
be of indirect benefit to the public as a 
whole).

It specifically excludes the response of 
the Police to calls for service relating to 
potential offending, the conduct of crim-
inal investigations, and the prosecution of 
criminal offences (Clause 4, new s 79B(2)).

The Minister’s power is tempered only by 
a requirement for the Minister to consult 
and to be satisfied that any fee or charge 
is consistent with the following criteria:

Justifiability
The fee or charge recovers no more than 
the actual and reasonable costs (including 
both direct and indirect costs) of the service 
to which the fee or charge relates;

Substantial policy changes through 
delegated legislation
By Eva Hartshorn-Sanders
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Equity
The fee or charge for a particular service, or 
a particular class of services, should gen-
erally – and to the extent practicable – be 
obtained from the users of the service at a 
level that matches their use of the service.

Efficiency
Costs should generally be allocated and 
recovered in order to ensure that maximum 
benefits are delivered at minimum cost.

Transparency
The manner in which costs relate to the 
nature and duration of the service should 
be clear (Clause 4, new s 79C).

Despite this, the Bill specifically includes 
police vetting services as a demand service 
(Clause 4, new s 79B(3)).

❝  the Bill was 
opposed not 
only by all of the 
organisations 
that made a 
submission to 
Parliament’s 
Law and Order 
Committee but 
also by other 
government 
departments

Eva Hartshorn-Sanders
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Is there support for these 
proposals?
In short, little support. The reasons for this 
are significant and varied; for example:

 ▪ concern was expressed that introduc-
ing a charge for police vetting services is 
inconsistent with the Government’s vul-
nerable children policy reforms and will 
actually discourage organisations from 
proactively seeking a police vet where 
it is not already a legal requirement – ie, 
kids are likely to be more at risk;

 ▪ transferring rather than saving costs 
– the policy was seen as simply trans-
ferring costs from Police to charitable 
organisations and other public services 
or workers (such as teachers) due to a 
Vote Police Budget shortfall of around 
$90 million over the past few years – ie, 
the Government was not investing to 
keep up with demand;

 ▪ challenge to the savings made – there is 
no evidence of real savings and the fig-
ures presented by the Police were incon-
sistent with recent figures provided by 
the New Zealand Teachers Council and 
the Ministry of Education – this includes 
relatively recent changes to technology, 
which have had cost savings through a 
more automated service;
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 ▪ concern about the privatisation of a public service; and
 ▪ privacy rights are impinged – charging for personal 
information held by a government department would 
be an exception to the requirements for government 
departments under the Privacy Act 1993.

All of the opposition parties on the select committee have 
written minority reports opposing the Bill based on the 
arguments raised in submissions and the lack of transpar-
ency from Government officials about either other services 
that may become subject to Police vetting in future or any 
proposed criteria that will be used by the Commissioner 
of Police when granting an exemption.

What does the future hold?
One legal concern identified by submitters is that by explic-
itly stating in the Bill that police vetting is a demand service 
that may be subject to a cost recovery charge significantly 
broadens the nature of the cost-recovery regime and the 
corresponding scope of the Minister’s regulation-making 
powers.

In support of this contention, many submitters pointed 
out that the Police vetting service falls within three of the 
key functions for Police listed in s 9 of the Policing Act 2008; 
namely, maintaining public safety, crime prevention, and 
community support and reassurance. So if Police vetting 
is deemed to have “a direct benefit to a particular person 
or organisation” even though it meets three of the police’s 
key statutory functions, then what other services will fall 
within scope?

The original policy proposal suggested that cost recov-
ery charges also apply to Police presence at commercial 
events (like concerts or rugby games) and additional border 
control services offered at airports. Cost recovery for these 
specific services was dropped following the last consul-
tation round. However, as a skeleton Bill with a general 
empowerment clause, it would remain open for a future 
Minister to put any of these services, or other services, 
on the table for cost recovery in future if this became law.

The principled debate for the cost recovery regime is 
happening now. There will be limited opportunity through 
future regulations. It is up to our MPs to continue challeng-
ing those assumptions about the need for such a broad 
power, the unintended consequences, and whether this 
is really what the public wants. ▪

Eva Hartshorn-sanders is a public lawyer and the national 
women’s officer at the Post Primary Teachers Association. She 
is currently sitting at the bargaining table with the PPTA team 
negotiating the new collective agreement for secondary school 
teachers, sits as an advisory board member on the State Sector 
Retirement Savings Scheme Advisory Board, is a Board member 
of the New Horizons for Women Trust, and is the Justice and 
Law Reform Convenor for the National Council of Women. Prior 
to PPTA, Eva worked in private practice, the House of Lords in 
the United Kingdom Parliament for the Leader of the Opposition, 
and the New Zealand government.
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For the first time ever in its 143-year history, Public Trust 
is partnering with lawyers and Bob Smith, Public Trust 
Chief Executive Officer is leading the charge.

“I’d say we’ve been in a bit of a time warp,” Mr Smith says. 
“The rest of the world’s moved on and now we have too.”

He acknowledges that previously, Public Trust was clas-
sifying itself as a financial organisation and there was a 
confused perception in the marketplace because of that.

“Yes, we do undertake financial services for our fiduciary 
clients but that is a product of being a trustee company. 
Being a financial services company is not what we are. 
We’re a trustee company.”

He is steering Public Trust back to its roots and hon-
ouring its original reason for being.

Misconception
“Some people also think that Public Trust is this dusty, 
archaic and slow institution” says, Liz Style, Public Trust 
general manager legal and risk.

She recounts a presenter at a trust law conference refer-
ring to “arch enemy Public Trust” recently when citing 
an old excerpt about anti-competitive behaviour dating 
back to the 1930s.

It highlights a lingering and perhaps unspoken miscon-
ception among some in the legal fraternity.

It’s a misconception that Public Trust is working hard to 
overcome, judging by the pace of cultural and commercial 
change happening within the Crown entity.

“Back in 2012 it was clear that we needed to simplify 
the business and get out of a whole lot of products. We 
exited out of selling insurance, mortgages and doing third 
party conveyancing,” Mr Smith says.

A “partnership culture” was adopted with the profes-
sional sector which had never been done before.

“Now we work not only with our end customers in a 
far more user-friendly way but we have developed the 
capability to partner with chartered accountants, banks 
and law firms,” Ms Style says.

Lawyers retain control
Mr Smith is quick to explain that when Public Trust partners 
with lawyers the lawyers still retain control of the client 
and Public Trust is only a supplier of services.

“We’re not trying to take over ownership of the client at 
all. We need to be thought of as an outsourced service – 
the support player who is coming in to provide expertise 

From ‘arch enemy’ to ally
Why Public Trust aims to partner with lawyers

By Sarah Sparks

if and when required.”
Mr Smith admits that in the past Public 

Trust was too difficult to do business with 
due to being completely vertically aligned.

“You could only buy our services the 
way we wanted you to buy them. To be 
honest, it was quite a legalistic, onerous 
type of approach.

“Now it’s completely different. We’re 
trying to unbundle our knowledge, our 
expertise and services to enable clients to 
easily buy off us in a way that suits their 
needs,” he says.

Attracting a new generation of dynamic 
and driven executive talent to the leader-
ship team has also been essential for the 
143-year-old entity’s revitalisation and, 
according to some, salvation.

Overhaul
It’s led to an overhaul of the customer 
service delivery platform which has been 
scrutinised, analysed and restructured.

Efficiency bottlenecks have been elim-
inated by empowering front-line staff to 
make decisions closer to the customer.

A significant investment has been 
committed towards “people capability” 
so more formal and on-the-job training 
can be achieved to strengthen customer 
relationship skills and technical expertise 
around legal and accounting.

“We couldn’t do that before with the old 
organisational structure. Now we’ll have 
multi-skilled teams as opposed to special-
ist-type teams which will only benefit our 
client and partners.”

Public Trust’s information technology 
platform is also to be completely revolu-
tionised towards the end of this year.

With an eye on futureproofing the busi-
ness, Mr Smith, a former Chief Information 
Officer at Telecom and CEO of Xtra, speaks 
about why the customised trust software 
with 4,000 current users worldwide was 
chosen.

❝ When Public 
trust partners 

with lawyers 
the lawyers 

still retain 
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Sarah Sparks

34

Lawtalk 871 · 14 August 2015



Public Trust Executor Assist team (from left) Lauren Clayton and Jacqui Beilby.
Photo: Andrew Coffey Photography.

“It is world class and far more user 
friendly. Clients will have instant online 
access to their information when and 
where they want it. It’ll boost our mobile 
capability out in the field so we can meet 
clients at their work or home instead of 
only at our office.”

Partnership product
Last month Public Trust rolled out its first 

partnership product, Executor Assist, which 
targets time-poor lawyers who are advising 
clients or who are executors themselves.

The outsourced estate package is a tai-
lored solution that has been specifically 
designed for lawyers to minimise the 
administrative burden while at the same 
time preserving their valuable client 
relationship.

The launch came after much research 
and consultation with the legal community, 
including constructive input from Green-
wood Roche Chisnall partner Chris Moore.

He sees the advantages and believes 
some law firms which don’t have an estates 
practice could find the Public Trust offer-
ing useful.

“It means a specialist third party can 
undertake the estate work but, of course, 
the instructing lawyer can remain involved 
to the extent that they want.”

He illustrates the point with an exam-
ple of when a valued client may ask for 
assistance with the estate of a near relative 
or friend.

In the past this meant the lawyer had 
the option of doing the work themselves, 
knowing they may not have the necessary 

expertise or they could brief the work to 
another firm – and that, of course might 
diminish the relationship they have with 
that important client.

“Now the Executor Assist product seems 
to offer another option which lawyers could 
consider in some situations.”

Enhancing lawyers’ 
efficiency
Jacqui Beilby, manager Executor Assist, 
knows the common stressors for busy 
solicitors in the area of estate management 
and says: “Public Trust spent considerable 
time seeking out ways to enhance their 
efficiency using the strengths of its existing 
infrastructure”.

Fees for estate administration where 
Public Trust is executor are based on the 
work done, not on a percentage of the 
estate. Ms Beilby says that the percentage 
misconception is common among lawyers. 
Basing fees on work done “is how we charge 
now and it’s been like that since 2001.”

Executor Assist fees are calculated on a combination of fixed fees and 
hourly rates which are agreed and documented up front.

The service is managed by one designated specialist team and there 
are three offerings:

Probate Service
Public Trust helps the executor obtain probate. The executors would then 
attend to the administration of the estate themselves.

Administration Services
Public Trust helps the executor obtain probate, collect in simple assets 
(excluding property), pay the liabilities and complete a tax return to date 
of death. The executors would then manage the funds, complete estate 
accounts and estate tax returns and make distributions to the benefi-
ciaries themselves.

Estate Service
Public Trust helps the executor obtain probate and do all that is required to 
administer the estate including final accounts and distributions (including 
dealing with property and overseas assets).

Since the launch there’s been a positive reception by lawyers signing up 
for Executor Assist, according to Ms Beilby. “Lawyers have seen the value 
of outsourcing this type of work which is pretty pleasing.”

Successful partnerships with the commercial sector are vital to Public 
Trust’s vision to provide the best trustee services in New Zealand from 
start to finish according to Mr Smith.

“What we’re trying to do here from a transformational point of view 
is live up to our name. We want the public to trust in Public Trust.” ▪

sarah sparks is a freelance writer. Her published work has appeared in publi-
cations produced by Bauer, NZME and Fairfax. This article was commissioned 
by Public Trust.
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In the first part of this round up, a “reasona-
ble endeavours” clause case was examined.

Minumbra Lancewood Pty Ltd v AM 
Lancewood Investment Nominees Pty Ltd 
[2013] NSWSC 1929 concerns a material 
adverse change (MAC) clause. These are 
also common in commercial agreements 
and, similar to reasonable endeavours 
clauses, are also infrequently litigated 
on. The discussion of the Court of MAC 
clauses and the decision are therefore of 
considerable value.

Facts
Interests associated with the plaintiffs and 
defendants purchased an accommodation 
village (Lancewood Village) in Queensland 
for mine workers as a joint venture. The 
defendants sourced the funds for the ven-
ture and loaned the funds to the plain-
tiffs. The judge, Justice Robb, referred to 
the plaintiffs as the “borrower” and the 
defendants as the “lender” and that will 
be followed here.

The lender and the borrower entered into 
a number of agreements. Of relevance were:

A loan agreement
 ▪ The principal sum was $11.785 million. 
Most of this was drawn down on 4 July 
2012.

 ▪ The borrower was to provide evidence 
of occupation agreements (“take or pay” 
contracts) which would generate $4 mil-
lion revenue in the first 12 months of 
operation.

 ▪ Clause 6.1: Interest was payable monthly. 
Unpaid interest was automatically 
capitalised.

 ▪ Clause 7.1: The borrower was required to 
repay the principal sum 30 months after 
the date of the first drawdown. No regular 
repayments were prescribed though.

 ▪ Clause 9.1(a): If an event of default 
occurred, the lender may declare as 
due part or all of the money then owed.

 ▪ Clause 9.2(a): “Material Adverse Change: 
any situation occurs which in the opinion 
of the Lender gives it grounds to believe 
that a material and adverse change in 
the business or financial condition of 
the borrower has occurred or that the 
ability of the borrower to perform its 
obligations under this Agreement has 
been or will be materially and adversely 
affected or that any other Event of Default 
is likely to occur.”

 ▪ Clause 11.2: The borrower was to provide 
information to the lender about the busi-
ness in a manner that compared actual 
results with budget.

Management agreement
A company associated with the borrower 
(Transpac) was appointed as manager of 
Lancewood Village. Transpac was set a 
number of key performance indicators and 
was required to provide monthly progress 
reports.

At the time of the joint venture, Lance-
wood Village provided accommodation for 
mine workers under either “take or pay” 
contracts or on a casual basis. Take or pay 
contracts were lucrative. Mining companies 
paid for the occupation for a fixed term 
whether or not it was used.

The expectations of the parties regarding 
profitability were very high (at [56]) and 
this was expected to continue, fuelled by 
mining growth. The numbers in the busi-
ness plan and budget were eye-wateringly 
attractive. Unfortunately for the parties, 
the bottom fell out of the accommodation 
market soon after the agreements were 
entered into:

 ▪ Big mining companies did not renew 
their take or pay contracts and severely 
reduced their bookings.

 ▪ From the second half of 2012 occupancy 
rates plummeted and never recovered. 
Lancewood Village offered 324 rooms at 
the time of the joint venture, all of which 

were booked. By August 2013 only 24 
rooms were occupied.

 ▪ Competitors entered the market. This 
forced Lancewood Village to cut its rates.

 ▪ Forecast income plummeted.
In June 2013 Ashe Morgan, on behalf of the 
lender, prepared an analysis. It was con-
cluded that the analysis of the borrower’s 
financial status “indicates dramatic under-
performance compared to budget, includ-
ing all key financial metrics (occupancy, 
revenue, expense ratio, net income), which 
has been exacerbated by the management 
failures identified above” (at [104]).

On 24 June 2013 the lender served a notice 
of default on the borrower. The notice relied 
on an event of default having occurred and 
demanded repayment of $10,644,426.20.

The borrower sues the 
lender
The borrower sought orders in the NSW 
Supreme Court preventing the lender from 
acting on the notice of default. The main 
grounds were:

 ▪ There had been no MAC to the borrower’s 
financial condition as it still continued 
to operate the camp.

 ▪ Failure to meet budget is only a failure 
to meet an expectation. It does not con-
stitute a change in the condition of the 
borrower.

 ▪ Failure to obtain new and/or replacement 
occupancy contracts could not be a MAC. 
Overdue interest was capitalised, and 
clause 7.1 meant that repayment of the 
principal sum was “at large”.

Decision
The Court noted that there had been rela-
tively few decisions in which MAC clauses 
had been considered (at [121]).

The decision of Justice Blair in Grupo 
Hotelero Urvasco SA v Carey Value Added SL 
[2013] EWHC 1039 was cited. In that case 
there was a summary of some authorities 

Australian commercial 
round-up — part 2
By Michael Lenihan Michael Lenihan
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and legal writing on MAC clauses (at [334] 
– [361]). However, the judge said it was 
difficult to draw general statements of 
principle from them.

The judge went on to make his decision 
under four headings:

The subjective approach of the 
lender in forming its opinion
The borrower challenged the good faith of 
the lender. The lender disputed this, but 
accepted that there had to be a reasonable 
basis for its opinion on a MAC. The Court 
endorsed that. It then held there was no 
indication of bad faith on the part of the 
lender.

An objective basis for forming the 
opinion
The MAC clause simply required grounds to 
believe that a MAC has occurred (at [168]). 
This is materially different from a clause 
that requires there to have been a MAC (eg, 
Grupo Hotelero). As His Honour put it: “An 
opinion that there are grounds to believe in 
the existence of a circumstance is not the 
same as an opinion that the circumstance 
exists” (at [175]).

The judge further found that on the word-
ing of clause 9.2(i) of the loan agreement, it 
was not a requirement that the opinion be 
objectively based on facts (at [174]).

The Court noted a number of difficul-
ties in the way of accepting the borrower’s 
contention that there must be facts that 
objectively prove that the opinion was 
valid (at [175] – [182]). It was concluded 
that the preferable construction was that 
if the lender forms the opinion honestly 
and not capriciously, it will be effective 
unless no reasonable person in the position 
of the lender could form that opinion (at 
[183]). The opinion by the lender satisfied 
this requirement.

The ability of the borrower to 
perform the obligations
There were two aspects of the borrower’s 
performance that were to be considered 
under the MAC clause:
1  the business or financial condition of 

the borrower; or
2  the ability of the borrower to perform 

its obligation under the loan agreement.
The fact that the business of the borrower 
was part of the MAC clause as well as the 
financial condition of the borrower was 
important. It widened the scope of the 
considerations that the lender could take 

into account. MAC clauses that focus only 
on the financial condition of the borrower 
are more difficult to enforce.

The judge also held that, even though 
items 1 and 2 above were contained in 
the same clause, the considerations were 
separate and not dependent on each other 
as they were separated by the word “or” 
not “and”.

The MAC clause was to be construed as 
encompassing all material and adverse 
changes which would include changes 
which would undermine the lender’s 
original decision to lend or would cause 
the lender to lend on significantly different 
terms (at [200]).

Material and adverse change
The parties agreed that it was necessary 
for the lender, in forming its opinion, to 
compare changes between date that the 
loan agreement was entered into and the 
date that the notice of default was served 
(at [203] – [204]). The judge proceeded on 
that basis.

The argument that there had been no 
MAC because the business continued to 
operate was rejected as being too simplistic 
and misstated the very high profitability 
expectations that the parties had when 
they entered into the venture (at [208]).

The argument that a failure to meet a 
budget or business plan did not constitute 
a MAC was also rejected. This was a matter 
of degree (at [210]). Here, the differences 
between budget and performance were 
glaring and spoke for themselves.

The Court also did not accept the argu-
ment that the capitalisation of overdue 
interest, and no repayments being required 
within 30 months or drawdown, meant that 
failure to generate revenue to pay these 
could not be a MAC.

This argument ignored the reality that 
Lancewood Village was never going to 
be able to generate revenue to make any 
repayments during the 30-month period, 
nor probably after that time.

The Court added: “With all due respect, 
the plaintiffs’ argument is tantamount to 
a submission that a person who falls out 
of an aircraft has not suffered a material 
adverse change until the person hits the 
ground” (at [220]).

The claim by the borrower was dismissed.

Author’s comment
I support the decision.
The quote of the Court above, while harsh, 

was justified. There was an air of unreality 
to the borrowers’ submissions. Each of the 
points may have had some technical merit 
looked at in isolation. However, when one 
looks at the circumstances in the round, it 
is difficult to see how a lender to a business 
that was rapidly deteriorating on the scale 
of Lancewood Village would not have had 
grounds to form a belief that there may 
have been a MAC.

There are some noteworthy points from 
the decision:
1  The drafting of the MAC clause in this 

case favoured the lender significantly. 
The lender only had to have grounds for 
a belief that there had been a MAC. The 
importance of this cannot be overstated 
and is a clear drafting tip.

2  Cases on MAC clauses are rare. The Court 
cited only a handful of authorities and 
none of them had wording that was the 
same as the MAC clause in this case. 
Authorities (even if you can find one that 
applies to the wording of your clause) 
will only be of limited use.

3  MAC clauses based on an opinion being 
formed on objective facts will be particu-
larly difficult to litigate.

It was noted in Grupo Hotelero in relation 
to MAC clauses that “the interpretation of 
such provisions may be uncertain, proof of 
breach difficult, and the consequences of 
wrongful invocation by the lender severe, 
both in terms of reputation, and legal lia-
bility to the borrower” (at [331]).

This comment is clearly borne out 
in Minumbra. What appeared to be a 
straightforward situation triggering a MAC 
clause still took a three-day hearing and 
62-page judgment to resolve in favour of 
the lender. Grupo Hotelero shows this even 
more graphically; 34 hearing days and a 
173-page judgment.

Minumbra is a useful authority. Commer-
cial parties would be advised to take extra 
care when drafting MAC clauses rather than 
simply relying on litigation to resolve any 
difficulties. Litigation of MAC clauses can 
be a very expensive exercise. ▪

Michael Lenihan practices as a barrister spe-
cialising in civil and commercial work. Michael 
formerly worked at Henry Davis York in Sydney, 
Jones Fee in Auckland and Russell McVeagh 
in Wellington before going to the bar. Michael 
also teaches guarantees at the Auckland Univer-
sity Faculty of Law. Michael’s website is www.
lenihan.net.nz.
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PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIL LITIGATION 

INTRODUCTION TO HIGH 
COURT CIVIL LITIGATION 
SKILLS

  
9 CPD hours

Roderick Joyce QSO QC
Sandra Grant
Nikki Pender
Paul Radich QC

This workshop is an excellent opportunity for recently 
admitted practitioners to develop practical skills in civil 
litigation in an intense small-group workshop. You will learn 
how to handle a single fi le from beginning to end, be able 
to identify and understand the various steps in the process, 
develop the practical skills you need to handle this and a 
range of other litigation fi les, competently and confi dently.

Wellington

Auckland 2

19-20 Oct

23-24 Oct

COMPANY, COMMERCIAL AND TAX

TAX CONFERENCE

  
6.5 CPD hours

Chair: David Patterson The 2015 Tax Conference o� ers you a feast of topics: 
Deductibility of Feasibility Expenditure, Limited Partnerships 
and Look-through Companies, Withholding Taxes, Tax Issues 
for Starts-Ups, Incoming Migrants, GST Pot Pourri and much 
more. Register now.

Auckland 10 Sep

CRIMINAL 

DUTY LAWYER TRAINING 
PROGRAMME

  
11* CPD hours

Local Presenters Duty lawyers are critical to the smooth running of a District 
Court list. Here is a way to gain more of the knowledge and 
skills you need to join this important group. This workshop is 
made up of several parts.
*CPD hours may vary, see website

Various Feb-Nov

FAMILY LAW 

FAMILY DISPUTE 
RESOLUTION

  
5.5 CPD hours

Chair: Bryan King This programme will hear from presenters, facilitators and 
each other about the lessons learned so far in FDR. This day 
will include: working with under-prepared parties; mediating 
amongst risk; Māori concepts of FDR; the voice of the child 
in mediation; how to make FDR pay; stereotypes; ethics; 
preparing agreements; options when it all goes wrong and 
di�  cult practice issues. 

Christchurch

Wellington

Auckland

24 Aug

26 Aug

28 Aug

FAMILY LAW 
CONFERENCE

  
13 CPD hours

Chair: Anita Chan QC This conference has a superb line-up of international and 
national speakers and an outstanding educational and social 
programme which promises to provoke, stimulate, challenge, 
educate, inspire and entertain. Whether you are a practicing 
family lawyer, an academic or a judge, this is a not-to-be 
missed opportunity to update, reinvigorate and enjoy the 
collegiality of friends. 

Dunedin 15-16 Oct

LEGAL EXECUTIVES

LEGAL EXECUTIVES 
CONFERENCE

  
11.5 CPD hours

Chair: Pam Harliwich This two day, biennial conference is a must for all legal 
executives and recognises the specialist role that legal 
executives hold in legal practice.  

Live Web Stream Now Available

Due to an overwhelming and unprecedented demand for 
places at the conference, registration for the conference has 
closed.

However, CLE has now arranged for the conference to be 
available by live Web Stream in an e� ort to meet demand 
and avoid disappointment for those not yet registered.

If you have not yet registered for the conference this will be 
the only option for you to take part in this exciting event.

Wellington

Live Web Stream

17-18 Aug

(Full)

17-18 Aug

PROPERTY AND TRUSTS

FAMILY TRUSTS AND THE 
PRA

  
6.5 CPD hours

Andrew Watkins
Simon Weil

This hands-on, small group workshop is focused on 
developing strategies for dealing with PRA and other claims 
against trusts.  A range of teaching and learning techniques 
will be used including mini-lectures, plenaries, group and 
individual exercises.

Dunedin

Christchurch

Wellington

Hamilton

Auckland

21 Sep

22 Sep

23 Sep

24 Sep

25 Sep

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz

CPD Calendar
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PUBLIC LAW

PUBLIC LAW INTENSIVE

  
6.5 CPD hours

Chair: 
Dr Matthew Palmer QC

Public law permeates nearly every aspect of the law and it is 
increasingly important for lawyers to have sound command 
of public law. Join us for engaging presentations by experts 
on topical issues including constitutional, Treaty of Waitangi, 
local government law, the accountability of crown entities, 
the running of inquiries and the practice of regulation.

Wellington 8 Oct

PRACTICE & PROFESSIONAL SKILLS

ENGAGING WITH 
MĀORI BUSINESS – THE 
POST-SETTLEMENT IWI 
DYNAMIC

  
1.5 CPD hours

Tai Ahu
David Jones

This webinar looks at practical and legal considerations to be 
aware of when engaging with Māori collectives and iwi, plus 
opportunities for commercial and cultural development and 
pitfalls to look out for.

Webinar 1 Sep

CYBER LAW – WHAT 
HAPPENS TO YOUR BITS 
AND BYTES WHEN YOU 
DIE?

  
1.5 CPD hours

Gareth Abdinor
Bianca Mueller

Can you advise your clients about their online assets, 
profi les, bank accounts etc, when they die? If not, you need 
this webinar. Learn who has rights to digital assets your 
client may have and how to protect them, how to manage an 
online reputation post mortem and much more.

Webinar 17 Sep

LINKEDIN FOR LAWYERS

  
1 CPD hours

Jamie Roy Aimed at both employees and employers, this webinar will 
provide you with the tools you need to perfect your profi le, 
develop an online mindset and understand the business 
potential for LinkedIn. You will also learn how to leverage 
your existing networks, amplify your networking results and 
attract the right people to grow your business. 

Webinar 27 Aug

INFLUENTIAL 
PRESENTATIONS

  
3.5 CPD hours

Brenda Ratcliff This workshop will teach you how to maximise presentation 
opportunities when needing to share information and/or 
infl uence others to bring about change. You will learn how to 
package key messages in a way that creates meaning for your 
audience.

Wellington

Auckland

8 Sep

10 Sep

TRUST ACCOUNT 
SUPERVISORS

  
7.5 CPD hours

David Littlefair
Niamh McMahon
David Murphy
Simon Price 

To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and pass 
all assessments. 

Wellington

Auckland

Christchurch

18 Sep

18 Nov

25 Nov

LAWYER AS NEGOTIATOR

  
11.5 CPD hours

Jane Chart Including hands on practice and feedback, this workshop 
examines di� erent strategies and tactics, and o� ers tools for 
dealing with di�  cult negotiators, breaking impasses, and for 
addressing specifi c issues which you might wish to raise.

Auckland

Wellington

17-18 Nov

24-25 Nov

IN SHORT - AUCKLAND

ESTATES AND TRUSTS – 
KEY ISSUES

  
2 CPD hours

Vanessa Bruton
Barry Stafford

Wills which are drafted with a lack of care and thought, 
coupled with family tensions, are a recipe for later litigation, 
with an even heightened risk and complexity when family 
trusts are thrown into the mix. This presentation will consider 
avenues for successfully challenging wills and provide tips for 
practitioners drafting wills and advising on estate planning 
when trusts are involved.

Auckland 17 Sep

VALUATION OF 
RELATIONSHIP 
PROPERTY

  
2 CPD hours

Jay Shaw
Kirsty Swadling

Valuing property in relationship property matters is fraught 
with numerous complexities. This presentation will address 
current valuation issues from both lawyer and expert 
perspectives and provide practical guidance, including when 
instructing a single joint expert. 

Auckland 25 Aug

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.

Online registration and payment can be made at: 
www.lawyerseducation.co.nz



Foundation-backed report 
a catalyst for ACC change
By Lynda Hagen

ACC has been avoiding everything we have 
written. In a sense she has overruled her 
officials. That is really brave and shows 
strong leadership,” he said.

He also acknowledged the importance 
of the Law Foundation’s backing for the 
research.

“These changes wouldn’t be happening 
without Law Foundation support – I can’t 
speak highly enough of it,” he said. “Their 

support has given us breathing space. Working on these 
things takes a massive toll on practitioners and their fam-
ilies. The Law Foundation funding takes the edge off that.”

Acclaim Otago’s Shadow Report, prepared in 2013-14, 
focused on the ACC review process, including a detailed 
study of more than 600 injured people, Mr Forster said. 
It raised major concerns about the review system. But 
the findings were criticised by officials for being unrep-
resentative and coming from a self-selected minority of 
disgruntled people.

The latest report found that ACC appellants were disad-
vantaged at all stages of the process, deterring many from 
even attempting an appeal. ACC had well-developed sys-
tems for obtaining medical evidence and meeting the com-
plex and technical evidential requirements of the courts.

In contrast, claimants who had already had their entitle-
ments cut had to find funding for a medical specialist, but 
could only get $934 back from ACC if they won a review.

“They quickly work out that it’s not worth doing. People 
are not appealing because they are making a rational deci-
sion not to,” he said. “For a number of people, a challenge 
is simply impossible – they have no choice.”

Other problems identified in the report included insuf-
ficient access to relevant court decisions and other legal 
information; the lack of experienced legal experts to test 
ACC arguments; and claimants feeling they were not get-
ting fair and impartial hearings.

“There needs to be systemic oversight … ACC has all the 
advantages because it is the funder, the decision-maker 
and the dispute investigator. It is required to wear so many 
hats that there is a perception of a conflict of interest.”

Mr Forster said the Minister’s decision was the start of 
a long change process.

“We want to arrange a conference towards the end of 
this year or next, get all the stakeholders in one room – 
injured people, lawyers, judges, case workers, and officials 
– to discuss change.

“It will probably be a year or two before we get substantial 
change. But I do get the impression that the Minister has 
committed herself to doing something about understand-
ing the problem and consulting on ways to fix it,” he said.

For more information on this research and other Law Foun-
dation-funded projects, visit www.lawfoundation.org.nz. ▪

Lynda Hagen is the Executive Director of the New Zealand Law 
Foundation.

Research made possible by Law Founda-
tion funding has helped change the course 
of government reform to the ACC appeals 
process.

The report, released last month by ACC 
claimant support group Acclaim Otago, 
examined more than 500 ACC appeals in 
the District and Appellate courts since 2009.

Lead author Warren Forster said the 
findings highlighted numerous problems 
with the ACC appeals process, which collec-
tively create serious barriers to justice for 
people challenging ACC decisions through 
the court system.

Among other things, the authors were 
concerned about a government plan to 
replace access to courts with an ACC 
appeals tribunal. They argued that the 
Government was required to consult on 
this, under the United Nations Convention 
on the Rights of Persons with Disabilities. 
The UN agreed. In September last year, the 
Convention committee recommended that 
the Government consult organisations 
representing persons with disabilities about the tribunal plan.

Late last month, ACC Minister Nicky Kaye and Justice Minister Amy 
Adams announced a halt to setting up the new tribunal, to allow for 
consultation and consideration of other alternatives.

In a Radio New Zealand “Nine to Noon” interview on 23 July, Nicky 
Kaye acknowledged that the Acclaim Otago report had raised “genuine” 
issues, such as the cost to claimants of preparing medical and legal evi-
dence for appeals.

“There are a group of people who, if we don’t get those costs right, 
they will just look at it and they won’t go through the process,” she said.

“A number of issues Warren has raised run quite a bit deeper and do cut 
to the heart of people’s access to justice and having a level playing field.

“It’s a fulsome report, it deserves absolute consideration. I think there 
will be changes as a result of this report … I just want to congratulate 
Warren and all the researchers involved in this report,” the Minister said.

The Law Foundation provided $37,000 to the researchers from Acclaim 
Otago and the Otago University Legal Issues Centre. An earlier Acclaim 
Otago report to the UN on access to justice for ACC claimants also received 
funding through the Law Foundation’s Shadow Report award.

Mr Forster commended the Minister for accepting that the research 
raised important questions requiring proper consideration.

“The Minister accepted that this is really good research. Until now 

❝ Nicky Kaye 
acknowledged 

that the Acclaim 
Otago report 

had raised 
‘genuine’ issues

Law Foundation

Lynda Hagen
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Fined for lack of 
record keeping
An Auckland lawyer, B, has been fined $2,000 
and ordered to pay costs of $1,000 for lack 
of record keeping. A lawyers standards com-
mittee made a determination that there had 
been unsatisfactory conduct by B, following 
a second hearing of the matter directed by 
the Legal Complaints Review Officer (LCRO).

In 2005, a client organisation, C, engaged 
a debt recovery company to recover money 
from parties who had defaulted on their 
obligations.

In 2008, C authorised the debt recov-
ery company to engage solicitors where C 
had given authority to the debt recovery 
company to commence legal action. B was 
the solicitor engaged by the debt recovery 
company for this purpose.

In 2009, C terminated the arrangement 
with the debt recovery company. The debt 
recovery company then filed proceedings 
against C, with B acting for the debt recov-
ery company in those proceedings.

The proceedings were settled in July 
2010, but a dispute then arose over files. C 
requested that B provide it with complete 
files of all litigation commenced on C’s behalf. 
B maintained that he held no such files.

In April 2011, C complained to the Lawyers 

Mr Orlov agrees to 
removal from Roll
Evgeny Orlov’s name will be removed from 
the Roll of Barristers and Solicitors, the New 
Zealand Lawyers and Conveyancers Disci-
plinary Tribunal states in [2015] NZLCDT 16 
following an agreed settlement between Mr 
Orlov and the New Zealand Law Society.

The settlement followed Mr Orlov apply-
ing to the Tribunal for a stay of proceedings 
on 16 out of a total of 18 charges he faced. 
The charges were of serial negligence or 
incompetence in relation to a number of 
proceedings in which he was counsel.

In its first decision on Mr Orlov’s stay 
application, [2015] NZLCDT 3, the Tribunal 
noted that Mr Orlov “states repeatedly” that 
he does not wish to practise in New Zealand.

“Because he has no practising certificate 
and because he does not intend to practise 
again in New Zealand, Mr Orlov states that 
there is no public protective purpose in 
continuing the proceedings against him,” 
the Tribunal said.

Mr Orlov told the Tribunal that he would 
“agree to being removed from the Roll of 
Barristers and Solicitors. He would give an 
undertaking never to apply for a practising 
certificate again even though he does not 
consider himself guilty of the charges.”

The Tribunal said it considered that were 
Mr Orlov to be removed from the Roll of 
Barristers and Solicitors, “continuing the pro-
ceedings against him might well constitute an 
abuse of process. This would be particularly 
so if it involved an outcome whereby Mr 
Orlov was unnecessarily at risk for further 
costs orders in the region of $300,000 (by 
extension from the previous proceedings).”

In order to meet the New Zealand Law 
Society’s concerns about Mr Orlov’s future 
actions in possibly applying for reinstate-
ment, the Tribunal ordered that the Law 
Society’s consent to both removal and rein-
statement was on the following conditions: 

Lawyers 
Complaints Service

1  That prior to any reinstatement appli-
cation Mr Orlov paid all outstanding 
Court-ordered or Tribunal-ordered costs 
awards against him. 

2  That the remaining 18 charges could be 
considered as part of any assessment 
of fitness to practice undertaken by the 
Law Society or any Tribunal or Court on 
appeal from that assessment before rein-
statement was granted. 

Following the agreed settlement, the Tri-
bunal stayed proceedings relating to the 
18 charges pending any further order from 
the Tribunal. ▪

Complaints Service that B would not “sub-
stantially engage” with C on the matter. The 
standards committee decided to take no 
further action, and instead requested that 
the NZLS issue a practice note or opinion 
for guidance.

Reconsidered
C then took the matter to the LCRO, who 
directed in March 2014 that the commit-
tee should reconsider the whole matter. 
The LCRO considered that B owed profes-
sional duties to C, given that B was the 
solicitor on record for proceedings issued 
in C’s name. The LCRO also considered the 
issues involved were wider than C’s original 
complaint about record keeping.

An issue of jurisdiction arose. B’s conduct 
before 1 August 2008 was covered by the tran-
sitional provisions of the Lawyers and Con-
veyances Act 2006. The committee concluded 
that the higher threshold for examination 
of complaints under the Law Practitioners 
Act 1982 (being the governing legislation for 
conduct before 1 August 2008) had not been 
met and it therefore declined jurisdiction 
and took no further action on those issues.

In terms of the conduct that took place 
after 1 August 2008 and under a new contract 
between C and the debt recovery company, 
the committee conducted a further hearing. 
The issues under consideration included the 
range of issues raised by the LCRO.

B made written submissions, but C did 
not add to the submissions it had already 
made, because it now considered that 
the matters under examination were well 
beyond the scope of its original complaint 
about record keeping.

The committee considered a key prelim-
inary issue was who B was acting for. It 
concluded that B was ultimately acting for 
C (rather than the debt recovery company), 
particularly as B was signing court docu-
ments as the solicitor for the plaintiff, C.

B conceded that he owed a duty to C even 
though he was not instructed directly by 
it, but he also argued that he did not owe 
all the normal duties because he reported 
to the debt recovery company rather than 
to its client, C.

Duties of care
The committee did not agree. It said:

“As a matter of principle, a lawyer owes 
the same duties of Continued on next page...
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BARNETT STUDHOLME BEBAN

Seeking any information regarding 
the above-named who owned 
property at Ruama Road, Taihape 
in 1963 and who died on 25 April 
1971. 

Information is sought for the 
purposes of Section 40 of the 
Public Works Act 1981.

JOHN STEPHEN BEBAN

Seeking any information regarding 
the above-named who owned 
property at at Ruama Road, 
Taihape in 1963 and who died 
on 22 June 1982 in Edmonton, 
Alberta, Canada.

Information is sought for the 
purposes of Section 40 of the 
Public Works Act 1981. 

Please contact Chris Cochrane, 
phone +64 (03) 343 8578, Darroch 
Ltd, PO Box 142, Christchurch.  

Darroch Limited MREINZ REAA 2008

OFFICE SPACE AVAILABLE

Budding student conveyancer 
has office space available to rent 
for conveyancer who wishes to 
practice on their own.
Chadwick Road, Greerton. 
Cheap rent in exchange for 
experience in conveyancing. 
Please email details to:
sandyhead2@hotmail.com 

care to his client, whether or not there is 
a direct contractual relationship. These 
include, for example, obtaining informed 
instructions from the client and general 
competence. The committee did not con-
sider that a lawyer could properly assert 
that a direct contractual relationship with 
another party (such as the client’s agent) 
altered those duties.”

It also found that B’s lack of record keep-
ing fell “short of the standard of compe-
tence and diligence that a member of the 
public is entitled to expect of a reasonably 
competent lawyer”.

It had been B’s practice to keep full records 
only on the few defended matters in which he 
had acted, and not on non-defended hearings, 
on the claimed basis that full records were 
always available to him from the debt recov-
ery company. “This was a particular concern 
for the LCRO and was the whole basis of 
the original complaint made by the client.”

The committee found this was unsatis-
factory conduct. It agreed with the LCRO 
and C that “record keeping was a basic 
professional obligation”. The committee said 
that this duty is not abrogated where the 
client (or, as in this case, the client’s agent) 
said files need not be kept. ▪

Coming up

Admission
Under Part 3 of the Lawyers 
and Conveyancers Act 2006

Brent Lauren Elizabeth
Canham Gillian Rellis
Cunninghame Haydon Boyce
Dender Kris Anthony
Dobbs Thomas Michael
Ford Tamara Sian
Holt Rebecca Elizabeth
Huang Chia -Yi

Keen Stephen Speers
King Johanna Rachel
Lawrence Nicholas Gifford
Logie Andrew John
Morton Amanda Jane
Pennell Scott Matthew
Russell Melanie
tan Decibelle Yuen Teng
trevena-Downing 
Louise Claire
Wong Sarah June

Approval to Practise 
on Own Account
Under s30 of the Lawyers 
and Conveyancers Act 2006

Braithwaite Tim
Drummond Linda Margaret 
McDougall Gemma Kate 
taylor Maria (previously 
george)
Murphy Cameron Ben
te Are Wiremu 
Haerehuka Amohau

Comments concerning the suitability of any of the below-named applicants for the certificate or 
approval being sought should be made in writing to me by 20 August 2015. Any submissions 
should be given on the understanding that they may be disclosed to the candidate. The Registry 
is now advertising names of candidates for certificates of character, practising certificates and 
approvals to practise on own account on the NZLS website at www.lawsociety.org.nz/for-lawyers/
law-society-registry/applications-for-approval. — Christine Schofield, Acting Registry Manager

 christine.schofield@lawsociety.org.nz  04 463 2940  0800 22 30 30  04 463 2989

Law Society Registry

Shirley Smith address
Dame Silvia Cartwright will deliver the 2015 
Shirley Smith address on 19 August. The address 
will be presented at 6pm at Victoria University 
Law School. Dame Silvia’s address is entitled 
Gender-based violence: the price is not right. To 
reserve a place visit https://v1.bookwhen.com/
wellington-branch.

Therapeutic jurisprudence
The Aotearoa Conference on Therapeutic Juris-
prudence will be held at Auckland University on 3 
and 4 September. The conference theme is Weav-
ing Strands: Nga Whenu Raranga. Judge Lisa 
Tremewan, who was instrumental in the devel-
opment and implementation of New Zealand’s 
first Alcohol and Other Drug Treatment Court, 
and Professor Chris Marshall, Chair of Restora-
tive Justice at Victoria University, are among the 
keynote speakers. See http://tjaotearoa.org.nz.

Harkness Henry Lecture
New Zealand’s first Chief Coroner, Judge Neil 
MacLean, will deliver this year’s Harkness Henry 
Lecture at Waikato University on 8 Septem-
ber. Entitled The Vision and the Reality, Judge 
MacLean’s address will include reflections on 
the origins and development of the office of Cor-
oner, 15 years after the 2000 Law Commission 
report on Coroners. See www.waikato.ac.nz/law/
news-events/harkness_henry_lecture.

Professional women’s 
conference
The Canterbury Women’s Legal Association’s Pro-
fessional Women’s Conference 2015 will be held in 
Christchurch on 9 October. The New Zealand Law 
Foundation is supporting the keynote speaker, Rabia 
Siddique, to come from Perth. Rabia is a former 
prosecutor of terrorist and war crimes, an interna-
tional humanitarian, a retired British Army officer, 
a hostage survivor and the mother of triplets. See 
www.lawfoundation.org.nz/?p=5005&e=1.

Sports law conference
The 2015 Australian and New Zealand Sports Law 
Association (ANZSLA) Conference will be held in 
Melbourne from 14 to 16 October. The conference 
will explore what is “The Gold Standard” for sport. 
See http://anzsla.com/content/annual-conference. 
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Barrister Rooms 
Available

Auckland CBD

Contact:
Steve Keall

Mob: (022) 317 9127
stevekeall@stevekeall.com

Warren John Owens
Would any lawyer holding a will for the above named, 
late of 8 York Street, Martinborough, Owner Operator 
Contractor, who died on 27 June 2015, please contact 
Main street Legal Limited:
 john@mainstreetlegal.co.nz
 04 527 9727  04 527 9723
  PO Box 40 457, Upper Hutt 5018, DX RP44011

John (Jack) Edward Nyberg
Would any lawyer holding a will for the above named, 
late of Blenheim, Retired, who died on 13 July 2015, 
please contact Keely Bennett, gascoigne Wicks:
 kbennett@gwlaw.co.nz
 03 579 1856  03 578 4080
  PO Box 2, Blenheim 7240

Cyril Ngahura Cassidy
Would any lawyer holding a will for the above named, 
late of 48 Morvern Crescent, Tokoroa, Retired, who died 
on 3 March 2015 at Tokoroa, please contact Hassall 
gordon O’Connor & Newton:
 tok.law@xtra.co.nz
 07 886 6279  07 886 8231
  PO Box 76, Tokoroa 3444, DX GA28501

David Robert Stronge Dalgety
Would any lawyer holding a will for the above named, 
late of 31 Mahora Street, Kilbirnie, Wellington, born 
on 20 October 1962, who died on 19 April 2015, please 
contact genesis Dalgety:
 gened40@gmail.com  04 388 3361
  99 Kaikoura Street, Maupuia, Wellington 6021

Sophie Alexandra Langston
Would any lawyer holding a will for the above named, 
late of Hillsborough, Auckland, Florist, born on 28 
March 1987, who died on 30 June 2015, please contact 
Cleone Campbell, shieff Angland:
 cleone.campbell@shieffangland.co.nz
 09 300 8760
  PO Box 2180, Auckland 1140

Allan Rix Fergusson
Would any lawyer holding a will for the above named, 
late of 33 Allenby Road, Papatoetoe, Auckland, who 
died on 3 July 2015 aged 91 years, please contact 
Chris Bierre, Parshotam Lawyers:
 chris@parshotam.co.nz
 09 629 2766  09 629 2026
  PO Box 27-079, Mt Roskill, Auckland 1440

Daniel Ray Bryan
Would any lawyer holding a will for the above named, 
late of Mt Pleasant, Charleston, South Carolina, United 
States, who died on 28 May 2015, please contact 
Robert Webster, Duncan Cotterill:
 rob.webster@duncancotterill.co.nz
 03 372 6514
  PO Box 5, Christchurch 8140

Fumiko Tatsumi
Would any lawyer holding a will for the above named, 
late of 2-3-15 Inabachō, Suma-ku, Kōbe-shi, Hyō-
go-ken, Japan, Retired, born on 1 1 October 1927, 
who died on 19 February 2015 aged 87 years, please 
contact Rosebank Law:
 reception@rosebanklaw.co.nz
 09 820 0154  09 820 0156
  PO Box 19259, Avondale, Auckland 1746

Richard Park
Would any lawyer holding a will for the above named, 
late of 154E Buckville Road, RD2, Pukekohe, Auck-
land, Retired Business Owner, born on 9 February 
1947, who died on 1 June 2015, please contact Jason 
song, s J Lawyers:
 sjlawyers@gmail.com
 09 488 0056  09 488 0057
  PO Box 33-359, Takapuna, Auckland 0740

Brian McKenzie Heape
Would any lawyer holding a will for the above named, 
late of Whangarei, born on 15 March 1929, who died 
in March 2014, please contact Ann gardner, Bar-
rister & solicitor:
 anngardner@paradise.net.nz
 09 438 9022  09 438 5302
  PO Box 952, Whangarei 0140

Denise Faye Hemi
Would any lawyer holding a will for the above named, 
late of Flat 1, 1023 Southland Road, Hastings, born 
on 8 March 1964 at Turangi, who died on 30 Decem-
ber 2014, please contact glenda Yeatts, gresson 
grayson Limited:
 glenda@gressongrayson.co.nz
 06 873 2710  06 878 2192
  PO Box 1045, Hastings 4156

Alison Margaret Powell
Would any lawyer holding a will for the above named, 
late of Timaru, latterly of Christchurch, who died at 
Christchurch on 14 December 2012 , please contact 
Leanne Overend, Williams McKenzie:
 leanne@williamsmckenzie.co.nz
 03 3118146  03 313 4030
  PO Box 46, Rangiora 7440, DX WP29504

Jesse Kendal James Bucknell
Would any lawyer holding a will for the above named, 
late of Napier, Logistics Manager, born on 9 April 
1987, who died on 11 March 2015, please contact 
Vicki Lackner, gibson sheat incorporating Logan 
gold Walsh:
 vicki.lackner@gibsonsheat.co.nz
 06 370 6480  06 377 7496
  PO Box 562, Masterton 5840, DX PA89009 Leonard Gilbert Higgison

Would any lawyer holding a will for the above named, 
late of Ngawha Springs Road, Kaikohe,  who died on 
20 July 2015, please contact Bridget gray, WCM 
Legal:
 bridget.g@wcmlegal.co.nz
 06 304 9024  06 304 9032
  PO Box 4, Greytown 5742

Carrick Douglas Morpeth
Would any lawyer holding a will for the above named, 
late of Parkhaven Hospital, Mangere, Auckland, for-
merly of Miranda, Firth of Thames, who died on 21 May 
2015, please contact Phil saunders, Inder Lynch:
 p.saunders@inderlynch.co.nz
 09 298 1550
  PO Box 72045, Papakura 2244

Geoffrey Ernest George Naylor
Would any lawyer holding a will for the above named, 
late of 5 Eskdale Road, Birkdale, Auckland, who died 
on 9 November 2013, please contact Robert Barnes, 
solicitor:
 09 418 0763  09 418 0332
  PO Box 34 154, Birkenhead, Auckland 0746 

DX BP65501

Bruce Henry Rowlings
Would any lawyer holding a will for the above named, 
late of 6 Mason Street, Onerahi, Whangarei, Radio 
Communications Technician, born on 14 November 
1931, who died on 13 June 2015, please contact Rob 
Harte, Rob Harte Lawyer:
 law@harte.co.nz  09 974 8280 
 09 974 8281   PO Box 4007, Whangarei 0141

Barbara Denice Smillie
Would any lawyer holding a will for the above named, late 
of 6A Harkness Place, Christchurch, born on 19 February 
1967, who died at Christchurch on 24 June 2015, please 
contact Ed Loughnan, Hatherly Loughnan Lawyers:
 ed@hatherlyloughnan.co.nz
 03 365 4324  03 365 4325
  PO Box 3073, Christchurch 8140

Maureen Reardon
Would any lawyer holding a will for the above named, 
late of Featherston, Retired, who died on 25 March 
2013, please contact Bridget gray, WCM Legal:
 bridget.g@wcmlegal.co.nz
 06 304 9024  06 304 9032
  PO Box 4, Greytown 5742

Chua Thuong Quach
Would any lawyer holding a will for the above named, 
late of 31 Great South Road, Papatoetoe, Auckland, 
born on 25 February 1961, who died on 6 June 2015, 
aged 54 years, please contact Catherine Lee, Daniel 
Overton & goulding:
 catherine@doglaw.co.nz
 09 622 2222  09 634 2148
  PO Box 13017, Onehunga, Auckland 1643 

DX EP71005

Bucknell, Jesse 
Kendal James
Bryan, Daniel Ray
Cassidy, Cyril 
Ngahura
Dalgety, David 
Robert Stronge
Fergusson, Allan Rix
Heape, Brian 
McKenzie
Hemi, Denise Faye
Higgison, 
Leonard Gilbert
Langston, Sophie 
Alexandra
Morpeth, Carrick 
Douglas

Naylor, Geoffrey 
Ernest George
Nyberg, John 
(Jack) Edward
Owens, Warren John
Park, Richard
Powell, Alison 
Margaret
Quach, Chua Thuong
Reardon, Maureen
Rowlings, 
Bruce Henry
smillie, Barbara 
Denice
tatsumi, Fumiko
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The Power of Together

King & Wood  
Mallesons is hiring

M&A Partners will be visiting Auckland and Wellington on 18th and 19th of August 
respectively from Melbourne. 

To register your interest in a meeting please contact Liz Charkviani on liz.charkviani@au.kwm.com  
or +61 3 9643 5542

Asia Pacific | Europe | North America | Middle East

www.kwm.com

King & Wood Mallesons refers to the network of firms which are members  
of the King & Wood Mallesons network. Visit kwm.com for more information.
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Want to join an M&A team that welcomes innovation, the sharing  
of ideas and has a passion for our clients’ businesses? 

At King & Wood Mallesons, we look at the world from the client’s point of view. Everything we do 
is done by reference to the client’s story, the sector(s) that the client participates in and the direction 
that the client wants to travel in. Relationships are a key part of delivering growth to clients and all our 
lawyers are encouraged to get to know the wider client team (and look well beyond the legal team).

We really do believe that things are “better together”. Our approach has seen us take key strategic roles 
on some of the biggest corporate transactions and win awards in recent times.

Some of these include: 

 � Most Innovative Law Firm in the Asia-Pacific – Financial Times Asia-Pacific Innovative Lawyer Awards 

 � The Telstra NBN roll-out

 � Australian Deal of the Year – Westfield Group demerger and subsequent merger with Westfield Retail Trust 

 � M&A deal of the Year – Westfield Group demerger

 � Equity Market Deal of the Year – Medibank Private IPO

 � Best Provider to the Primary Industry Sector – Financial Review Clients Choice Awards, 2014

And if that’s not enough… consider Melbourne! 
Not only does it top the best cities to live in the world rankings for 2015, it has a bit of everything to offer — 
sport, culture, shopping to name a few.
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Want to join an M&A team that welcomes innovation, the sharing  
of ideas and has a passion for our clients’ businesses? 

At King & Wood Mallesons, we look at the world from the client’s point of view. Everything we do 
is done by reference to the client’s story, the sector(s) that the client participates in and the direction 
that the client wants to travel in. Relationships are a key part of delivering growth to clients and all our 
lawyers are encouraged to get to know the wider client team (and look well beyond the legal team).

We really do believe that things are “better together”. Our approach has seen us take key strategic roles 
on some of the biggest corporate transactions and win awards in recent times.

Some of these include: 

 � Most Innovative Law Firm in the Asia-Pacific – Financial Times Asia-Pacific Innovative Lawyer Awards 

 � The Telstra NBN roll-out

 � Australian Deal of the Year – Westfield Group demerger and subsequent merger with Westfield Retail Trust 

 � M&A deal of the Year – Westfield Group demerger

 � Equity Market Deal of the Year – Medibank Private IPO

 � Best Provider to the Primary Industry Sector – Financial Review Clients Choice Awards, 2014

And if that’s not enough… consider Melbourne! 
Not only does it top the best cities to live in the world rankings for 2015, it has a bit of everything to offer — 
sport, culture, shopping to name a few.
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The Legal and Technical Services business unit 
(LTS) of Inland Revenue is a team of professionals 
providing legal and technical advice to Inland 
Revenue staff in a range of different contexts and 
contributing significantly to the delivery of Inland 
Revenue’s commitments.

We are seeking solicitors with successful track 
records and experience in litigation (preferably in 
both the civil and criminal jurisdictions) as well as 
an aptitude to undertake analysis of complex legal 
issues in a taxation context.  Working with a team of 
solicitors and/or technical advisors, the successful 
candidate  will appear in Court on a wide range 
of cases and in several jurisdictions and will also 
provide legal advice and assistance to our business 
partners.

Preferably, you will have litigation experience in 
the Criminal, Civil and Family Court jurisdictions. 
Experience in or understanding of general tax law 
would also be advantageous.  You must hold or 
be eligible to hold a current practising certificate. 
However less experienced candidates with the right 
attitude and ability may be considered.

We are also looking for  a Solicitor/Technical advisor 
to join our team.  The successful applicant will work 
on the resolution of a variety of tax technical issues 
that require the application of a high level of legal or 
tax technical knowledge and expertise.

Successful candidates will have a relevant tertiary 
qualification in law or accounting. Ideally, you will 
have a high level of knowledge and understanding of 
the principles, legislation and functions underlying 
the New Zealand tax system, and will have already 
demonstrated exceptional analysis and decision 
making qualities in a taxation context. However less 
experienced candidates with the right attitude and 
ability may be considered.

Confidence working autonomously, excellent 
relationship management as well as conflict 
resolution skills will be essential for these roles.  You 
can be counted on to meet deadlines, and produce 
work of the highest quality. Last but certainly not 
least, you are customer service focused and enjoy 
finding practical solutions to difficult problems.

In return we offer on-going professional training and 
development and a good work/life balance.

Applications close 5pm Friday 21 August 2015.

To apply for this role please go to: http://www.ird.
govt.nz/aboutir/careers/?id=globalnav 

Solicitor/Technical 
Advisor 

CHALLENGE YOURSELF 
LeeSalmonLong is a thriving, Auckland-based, specialist 
commercial litigation firm looking for talented litigation 
lawyers with two to three and four to seven years’ post-
qualification experience to join our respected firm.

We challenge our lawyers to develop their legal 
experience in a working environment that offers a high 
degree of mentoring and flexibility.

Our lawyers regularly appear in the District, High and 
appellate courts, in arbitrations, specialist tribunals and 
mediations.

As well as working with partners of the firm, our lawyers 
also work directly with external senior counsel and are 
given opportunities to develop their own ‘brand’.

Our lawyers earn top of the market salaries, work on a 
range of files and enjoy high levels of client contact and 
file responsibility.

You will need an impressive academic record and 
CV. If this position sounds like you, please email this 
information in confidence to: recruitment@lsl.co.nz

Time to step up?
LeeSalmonLong is a thriving specialist commerical 
litigation firm looking for talented litigation 
lawyers with two to five years post-qualification 
experience to join our respected firm.

• We challenge our lawyers to develop and push 
their legal experience to the limits in one of the 
best and most supportive working environments 
in the law.

• Our lawyers regularly appear in the District, 
High and appeal courts, in arbitrations, specialist 
tribunals and mediations.

• As well as working with partners of the firm, 
our lawyers also work directly with external 
senior counsel.

• Our lawyers earn top of the market salaries, 
work on a range of files and enjoy high levels of 
client contact and file responsibility

You will need an impressive academic record and 
CV which you can send to us with a sample of your 
legal writing if this position sounds like you.

Please email this information in confidence to: 
recruitment@lsl.co.nz, or mail it to 

Recruitment, LeeSalmonLong, PO Box 2026, 
Shortland Street, Auckland 1140
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King & Wood  
Mallesons is hiring

M&A Partners will be visiting Auckland and Wellington on 18th and 19th of August 
respectively from Melbourne. 
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or +61 3 9643 5542
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Want to join an M&A team that welcomes innovation, the sharing  
of ideas and has a passion for our clients’ businesses? 

At King & Wood Mallesons, we look at the world from the client’s point of view. Everything we do 
is done by reference to the client’s story, the sector(s) that the client participates in and the direction 
that the client wants to travel in. Relationships are a key part of delivering growth to clients and all our 
lawyers are encouraged to get to know the wider client team (and look well beyond the legal team).

We really do believe that things are “better together”. Our approach has seen us take key strategic roles 
on some of the biggest corporate transactions and win awards in recent times.

Some of these include: 

 � Most Innovative Law Firm in the Asia-Pacific – Financial Times Asia-Pacific Innovative Lawyer Awards 

 � The Telstra NBN roll-out

 � Australian Deal of the Year – Westfield Group demerger and subsequent merger with Westfield Retail Trust 

 � M&A deal of the Year – Westfield Group demerger

 � Equity Market Deal of the Year – Medibank Private IPO

 � Best Provider to the Primary Industry Sector – Financial Review Clients Choice Awards, 2014

And if that’s not enough… consider Melbourne! 
Not only does it top the best cities to live in the world rankings for 2015, it has a bit of everything to offer — 
sport, culture, shopping to name a few.
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Want to join an M&A team that welcomes innovation, the sharing  
of ideas and has a passion for our clients’ businesses? 

At King & Wood Mallesons, we look at the world from the client’s point of view. Everything we do 
is done by reference to the client’s story, the sector(s) that the client participates in and the direction 
that the client wants to travel in. Relationships are a key part of delivering growth to clients and all our 
lawyers are encouraged to get to know the wider client team (and look well beyond the legal team).

We really do believe that things are “better together”. Our approach has seen us take key strategic roles 
on some of the biggest corporate transactions and win awards in recent times.

Some of these include: 

 � Most Innovative Law Firm in the Asia-Pacific – Financial Times Asia-Pacific Innovative Lawyer Awards 

 � The Telstra NBN roll-out

 � Australian Deal of the Year – Westfield Group demerger and subsequent merger with Westfield Retail Trust 

 � M&A deal of the Year – Westfield Group demerger

 � Equity Market Deal of the Year – Medibank Private IPO

 � Best Provider to the Primary Industry Sector – Financial Review Clients Choice Awards, 2014

And if that’s not enough… consider Melbourne! 
Not only does it top the best cities to live in the world rankings for 2015, it has a bit of everything to offer — 
sport, culture, shopping to name a few.

COMMERCIAL SOLICITOR 
 3-5 YEARS EXPERIENCE

Meares Williams is a medium-sized Christchurch law firm 
with a large client base and a reputation for providing 
quality legal services to a broad range of commercial and 
private clients.

We offer an exciting opportunity to work directly with 
clients on interesting and challenging issues, with the full 
support of partners who are well established and have 
long-standing client relationships in place.

Ideally, you will have 3-5 years’ experience in private 
legal practice with a sound knowledge of residential 
conveyancing, trusts, wills, estates and some commercial 
transactional work.

This position offers prospects for advancement. If you are 
motivated and ambitious and looking for an opportunity 
to succeed in a supportive and friendly working 
environment, please send your CV together with a cover 
letter to:

Cushla Joblin, General Manager
PO Box 660, Christchurch 

or email: cushla.joblin@meareswilliams.co.nz
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The Office of the Director of Public Prosecutions (the “ODPP”) is responsible for prosecuting appeals before the  Fijian Court 
of Appeal and Supreme Court. In addition, all High Court trials in Fiji  are prosecuted by State Counsel who also handle 
appeals to the High Courts at Suva, Lautoka and Labasa. Cases of special difficulty or of public interest in the Magistrates’ 
courts are processed by the ODPP. Other significant work of the ODPP includes the determination of complaints against 
police and prisons officers, the provision of written advice to the Commissioner of Police, to the Director C.I.D,  and to 
other government departments and statutory organisations, the delivery of lectures at the Police Academy, and the handling 
of complaints from members of the public concerning their cases. The Director also considers written representations 
concerning criminal cases from aggrieved persons, defendants, or from their lawyers.

The appointee shall be responsible to the Director of Public Prosecutions and assist him in 
the efficient management of the ODPP and the enforcement of the criminal laws of Fiji. The 
appointee will prosecute trials of a sensitive nature and of public interest, and appeals in the 
High Court, Court of Appeal and the Supreme Court of Fiji.  The appointee shall act as part of the 
senior management team and assist in overseeing the efficient organization and conduct of all 
cases. He/She will be required to assist the Director in developing and implementing strategic 
policies, providing timely advice on legal and policy matters, and presenting training lectures 
to legal officers, police officers and members of other law enforcement agencies.

The appointee must be professionally qualified according to the provisions of the Fijian Legal 
Practitioners Decree 2009, and possess at least 8 years post-admission experience in criminal 
advocacy or criminal prosecutions. An appointee with a relevant Postgraduate/Masters in Law 
must have at least 7 years post-admission experience. 

The appointee must have excellent oral presentation skills and an equal command of the English 
language. He/She must have the ability to handle a heavy workload, complete work accurately 
and according to strict timelines and demonstrate intellectual capacity, drive, innovation and 
leadership.

FJD $95,000 – $115,000 per annum + annual bonus equivalent to 25% salary.

Accommodation, travel and other benefits subject to negotiation.

Duties of the post

Qualifications

Salary

Other benefits

Assistant Director of Public Prosecutions

Office of the Director of Public Prosecutions (Fiji)

All applications for the position must be addressed to Mr Christopher Pryde, the Director of Public Prosecutions, the Office of the Director 

of Public Prosecutions, P.O Box 2355, Government Buildings, Suva, Fiji and must include a covering letter, Curriculum Vitae and copies 

of academic transcripts. Further details on this vacancy can be obtained from the Office of the Director of Public Prosecutions at email: 

cnambiar@govnet.gov.fj; Tel: (679) 321-1550; Fax: (679) 330-2780; or at our website at www.odpp.com.fj.

All applications must be received no later than 5:00pm, Friday, 4 September, 2015.



Call for Applications

Crown Solicitor Warrant for Christchurch

The Deputy Solicitor-General (Criminal) invites 
applications from suitably qualified law  

practitioners to be considered for appointment  
as Crown Solicitor for Christchurch.   

The person appointed will be responsible to the 
Solicitor-General for, and oversee, the conduct of  

Crown prosecutions in the warrant area.   
The warrant holder must also have the capacity to 
conduct appeals, give legal advice on prosecution 

issues to the Police and Government agencies  
and conduct other public law litigation. 

Applicants must have held a New Zealand  
practising certificate for at least seven years.  

Potential applicants must register their interest by 
email to Dean Winter at ppu@crownlaw.govt.nz to 

receive an information pack.  A full application, with 
supporting material as required in the information 

pack, will be required by 25 September 2015.

Junior Criminal Lawyer
Public Defence Service, Hamilton
Vacancy 26683

The Public Defence Service has a commitment to 
providing independent, high quality, timely legal advice and 
representation in a full range of criminal cases including 
providing professional leadership of the Duty Lawyer service.

Reporting to the Deputy Public Defender, Hamilton, your 
enthusiasm and skills will contribute to the delivery of high 
quality legal aid services. This role will enable you to advance 
your legal career in a busy, challenging and supportive 
environment.

As a junior lawyer you will have completed the duty solicitor 
training and have a PAL 1 (category 1) listing with Legal Aid 
Services (or be able to obtain such a listing in the immediate 
future). This is not a graduate level position but is ideal for 
someone who already has 6-12+ months experience in 
criminal law.

The Public Defence Service can offer you a commitment 
to your ongoing professional development, a competitive 
salary and the opportunity to make a contribution to the legal 
profession in New Zealand.

To apply, please go to the Ministry of Justice vacancies 
website http://careers.justice.govt.nz/Pages/Vacancies.aspx 
click on the position job title and follow the instructions. 

Applications close Monday, 24 August 2015.

Indications should be communicated to:
Bankside Chambers – 
c/o PO Box 3810, Auckland 1140
or please contact
Alan Sorrell +64 9 302 3010 by 2 September.

OPPORTUNITY TO 
BECOME A MEMBER OF 
BANKSIDE CHAMBERS 

Due to the recent appointment of 
Rebecca Edwards to the High Court 
Judiciary, Bankside Chambers now have a 
room becoming available. Although there 
have been expressions of interest further 
inquiries are welcomed.

The Office of the Director of Public Prosecutions (the “ODPP”) is responsible for prosecuting appeals before the  Fijian Court 
of Appeal and Supreme Court. In addition, all High Court trials in Fiji  are prosecuted by State Counsel who also handle 
appeals to the High Courts at Suva, Lautoka and Labasa. Cases of special difficulty or of public interest in the Magistrates’ 
courts are processed by the ODPP. Other significant work of the ODPP includes the determination of complaints against 
police and prisons officers, the provision of written advice to the Commissioner of Police, to the Director C.I.D,  and to 
other government departments and statutory organisations, the delivery of lectures at the Police Academy, and the handling 
of complaints from members of the public concerning their cases. The Director also considers written representations 
concerning criminal cases from aggrieved persons, defendants, or from their lawyers.

The appointee shall be responsible to the Director of Public Prosecutions and assist him in 
the efficient management of the ODPP and the enforcement of the criminal laws of Fiji. The 
appointee will prosecute trials of a sensitive nature and of public interest, and appeals in the 
High Court, Court of Appeal and the Supreme Court of Fiji.  The appointee shall act as part of the 
senior management team and assist in overseeing the efficient organization and conduct of all 
cases. He/She will be required to assist the Director in developing and implementing strategic 
policies, providing timely advice on legal and policy matters, and presenting training lectures 
to legal officers, police officers and members of other law enforcement agencies.

The appointee must be professionally qualified according to the provisions of the Fijian Legal 
Practitioners Decree 2009, and possess at least 8 years post-admission experience in criminal 
advocacy or criminal prosecutions. An appointee with a relevant Postgraduate/Masters in Law 
must have at least 7 years post-admission experience. 

The appointee must have excellent oral presentation skills and an equal command of the English 
language. He/She must have the ability to handle a heavy workload, complete work accurately 
and according to strict timelines and demonstrate intellectual capacity, drive, innovation and 
leadership.

FJD $95,000 – $115,000 per annum + annual bonus equivalent to 25% salary.

Accommodation, travel and other benefits subject to negotiation.

Duties of the post

Qualifications

Salary

Other benefits

Assistant Director of Public Prosecutions

Office of the Director of Public Prosecutions (Fiji)

All applications for the position must be addressed to Mr Christopher Pryde, the Director of Public Prosecutions, the Office of the Director 

of Public Prosecutions, P.O Box 2355, Government Buildings, Suva, Fiji and must include a covering letter, Curriculum Vitae and copies 

of academic transcripts. Further details on this vacancy can be obtained from the Office of the Director of Public Prosecutions at email: 

cnambiar@govnet.gov.fj; Tel: (679) 321-1550; Fax: (679) 330-2780; or at our website at www.odpp.com.fj.

All applications must be received no later than 5:00pm, Friday, 4 September, 2015.

new zealand   www.jlegal.com
level 1, 124 willis street, wellington   t | +64 4 499 5949

Here, there and everywhere.
With offices around the world, our 
client base and candidate reach is 
both extensive and impressive.

Contact Damian Hanna at damian.hanna@jlegal.com

JLegal – Your Global Career Strategists.
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Analyst (x2) 
Contract role for up to three years
Based in New York/London/Hong Kong
Scepter Capital Limited/BMB Group is a leading advisory and asset 
management platform for royal families and Forbes 200 investors.  
The company works with ultra-high-net-worth investors in private off-
market initiatives. 

One of the world’s leading investment/merchant banks, my client is 
recruiting up to two analysts from New Zealand. These roles require 
New Zealand graduates that hold a BCom and LLB with up to 3 years 
post qualification experience working in either a New Zealand finance 
company or leading commercial law firm. 

Working closely with the Chair who was named in the Financial Times 
100 rising stars of finance, you will provide legal and general operational 
support and carry out business development initiatives. 

Up to three months training will be conducted in Hong Kong before 
placement in one of the company’s offices located in New York, London 
and Hong Kong. The company will ensure you have the required visas 
and will cover the cost of accommodation for the duration of the training 
period. Following this, the successful candidate will receive a salary and an 
allowance for accommodation. 

If you’re looking to travel, specialise and work in multiple jurisdictions, this 
is an outstanding opportunity to gain offshore experience

 Your legal search and recruitment partner 
021 611 416 / www.jlrnz.com

Please contact Jennifer Little for a confidential discussion 
at: Jennifer@jlrnz.com

Senior Solicitor - Commercial Property
Auckland
Meredith Connell’s Property and Real Estate team is one of the 
busiest and largest in Auckland. It is headed by two partners who 
previously worked at Bell Gully and Chapman Tripp. 

The role within this team requires a senior lawyer with 5+ years’ 
post qualification experience and a broad commercial property 
experience to include leasing, sales and acquisitions. 

The Property and Real Estate team has built an exceptional client 
base to include many listed companies, national retailers, property 
developers, large government departments and local authorities. 

You will be exposed to first class transactional work within a ‘people 
first’ culture and a firm that will support your development and 
enable you to achieve your career aspirations.

A full service commercial law firm with over 200 employees across 
Auckland and Wellington, Meredith Connell is a vibrant firm that 
takes a modern approach. Although the firm has been around since 
1922, Meredith Connell is home to one of the youngest partnerships 
of any large commercial firm in New Zealand.

 Your legal search and recruitment partner 
021 611 416 / www.jlrnz.com

Please contact Jennifer Little for a confidential discussion 
at: Jennifer@jlrnz.com

Investigator/Solicitor (full/part time), Wellington

We are looking for someone who is curious, likes to see 
things improve, takes initiative and is a team player.  

The Banking Ombudsman Scheme (BOS) helps customers 
sort out their unresolved problems with banks. Our 
investigators apply their expert knowledge of banking 
services, the law, and best practice to resolve disputes 
fairly, informally and as quickly as possible. We are 
motivated to put things right and learn from the disputes 
we resolve to prevent future complaints and improve the 
banking experience.  

Ideally you will have:
· 1-3 years PQE, experience in a large firm or dispute resolution 

preferred but not essential 
·  an impeccable academic record
·  strong interpersonal skills

Remuneration is competitive. A copy of the position 
description is located at www.bankomb.org.nz/About-us/
Vacancies. Send your application to 
cheryl.thomson@bankomb.org.nz 

Applications close: Friday 28 August 2015

We have 2 fantastic opportunities in Auckland for  
top-performing lawyers to join one of New Zealand’s 
leading in-house legal teams on a permanent basis. 

One opportunity is in the Retail Legal team for a Senior 
Corporate Lawyer with 7+ years PQE, the other is in the 
BNZ Partners Legal team for a Corporate Lawyer with 
4-7 years PQE.

For both roles, you will have solid, relevant work 
experience gained within a mid/top tier law firm coupled 
ideally with experience in a corporate organisation and 
with a background in financial services law.

Please visit bnzcareers.co.nz for further information 
and to apply or call Jenny Wong, on 09 924 8684, for a 
confidential discussion. 

bnzcareers.co.nz

Senior Corporate 
Lawyers
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