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Change is the law of life
2020 is turning out to be a hugely
challenging year globally and nationally
with the COVID-19 pandemic turning our
personal and professional lives upside
down. Lawyers, clients, law firms, the
courts, and the New Zealand Law Society |
Te Kāhui Ture o Aotearoa have all had to
adjust rapidly to significant disruption.
At the Law Society our President, Tiana
Epati, has led by example ensuring the
voice of practitioners was heard by the
judiciary and senior Ministry of Justice
officials and that we provided all the support we could to the profession. I would
like to publicly acknowledge and thank
her for her commitment and exemplary
leadership during this time.
As the Chief Justice, Dame Helen
Winkelmann, has said, the changes
demanded of the law profession during
the first phase of the pandemic have been
challenging, but lawyers have learnt and
will continue to learn from this disruption.
Like everyone, the Law Society has been
looking ahead to how we can continue to
support the profession to embrace the
ongoing change that this pandemic will
create. We may be in unchartered waters,
but we are certainly not the only country,
organisation, or profession, to be in this
place.
As former United States President John F.
Kennedy told a crowd in the Assembly Hall
at the Paulskirche in Frankfurt on June 26,
1963 “Change is the law of life. And those
who look only to the past or present are
certain to miss the future.”
The challenge for all of us is how to we
look to the future when the present is
constantly seeking to grab our attention
and energy. Some days it feels like a hungry
beast that refuses to be sated.
My belief is that we need to reach out to
each other to create the combined energy
and impetus needed to answer Kennedy’s
call and look forward. Successful adaptation will be essential for survival. We will
all need to reflect on our own skills and
4

professional development and identify
what we need to learn to flourish.
The Law Society’s new, free, nationwide
mentoring programme has a powerful role
to play and Tiana has shown great foresight in launching this virtual programme
nationally in May.
There has been a fantastic response
already, with around 200 lawyers signing
up in the first week. I encourage you to
explore how this programme might benefit you either as a mentor or mentee. A
special request to those considering being
mentors, please do – we need more of you!
You can read more about this exciting new
initiative on page 6.
Our mentoring programme can
also count towards your Continuing
Professional Development (CPD) requirement. With CPD declarations for 2019 now
complete, it is a good time to reflect on
what would be most useful and relevant for
you in the disrupted environment of 2020.
CPD aims to help lawyers increase their
knowledge and skills as legal professionals, and this can include a focus on ‘soft’
skills. Your CPD Plan and Record might be
influenced by what you have experienced
during the lockdown, or by our changing
times more broadly.

Consultation on Conduct
and Client Care Rules
The Law Society has also kept its eye on
the future in the area of culture change and
with that in mind we have begun public
consultation on the proposed changes
to the Lawyers and Conveyancers Act
(Lawyers: Conduct and Client Care) Rules
2008 (RCCC) and the (Lawyers: Ongoing
Legal Education Continuing Professional
Development) Rules 2013 (CPD).
The proposed changes aim to deliver
clear and transparent conduct standards
and obligations concerning discrimination, harassment, bullying and other
unacceptable conduct by lawyers and
employees of law practices. In short, the
goal is to strength our ability to address

unacceptable behaviour.
This work is a high priority for us in our
role as the regulator of the legal profession
and as one of the leaders in helping bring
about enduring change in the profession.
Like our mentoring and CPD programmes,
the end goal is increasing the competency
and strength of the profession as a whole –
for the good of those practising and the
community you serve.
Your expert feedback and input into
these draft Rules changes is valuable and
will be vital in ensuring the enduring
success of the revised Rules. Just like the
wider cultural change taking place within
the profession, the Rules changes need to
be developed for the profession by the
profession if they are to be effective.
I strongly encourage you to have your
say. The changes will be outlined in a
consultation paper and you will be able
to provide feedback through a dedicated
survey and email rulechangesfeedback@
lawsociety.org.nz.
The consultation process runs until 3
July 2020. ▪
Helen Morgan-Banda
Chief Executive, New Zealand Law Society |
Te Kāhui Ture o Aotearoa
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Serious concerns raised about
constitutional law changes in Sāmoa

“Whatever policy aims need to be achieved, it is hard
to understand how such constitutional changes can be
justified without the explicit support of a large majority of
the people of Sāmoa obtained through proper consultation.
New Zealand and New Zealand lawyers have an interest in
the integrity of the legal systems of our Pacific neighbours
with whom we deal frequently,” Ms Epati says.
New Zealand has a long and close legal association with
Sāmoa. Many of its lawyers have been educated here.
Professor Colin Aikman of New Zealand was one of the
most influential figures in the drafting of the Constitution
that preceded Sāmoa’s independence in 1962. There were
elaborate consultations over the Constitution and the
process took several years.
New Zealand and Sāmoa share a similar legal heritage.
We are both parliamentary democracies essentially based
on the Westminster system. Many Sāmoan laws derived
from New Zealand. Shared fundamental principles embedded in both legal systems are of vital importance to the
preservation of freedom and good government.
“As President of the New Zealand Law Society, I speak
also as a person who is of Sāmoan heritage. I came to New
Zealand from Sāmoa at the age of 10. I have learned firsthand in New Zealand the importance of proper process,
the rule of law, the independence of the judiciary and the
availability of judicial review. These are essential elements
of democratic government.”
The New Zealand Law Society has shared its concerns
with New Zealand Ministry of Foreign Affairs and Trade. ▪
5
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New Zealand Law Society | Te Kāhui
Ture o Aotearoa President Tiana Epati
released the following statement on 4 May:
Senior judges and lawyers in Sāmoa are
concerned that significant constitutional
reforms are being progressed rapidly
during the current COVID-19 pandemic
and without the necessary consultation.
The New Zealand Law Society | Te Kāhui
Ture o Aotearoa shares these concerns.
The Government of Sāmoa is advancing
a suite of measures – the Constitution
Amendment Bill 2020, the Land and Titles
Bill 2020 and the Judicature Bill 2020 – and
the bills have reached an advanced stage.
It is proposed that the constitutional right
of Sāmoans to seek judicial review of a
decision of the Land and Titles Court in
Sāmoa’s Supreme Court and Court of
Appeal be removed; and that the judicial
function of Sāmoa be split into two separate and potentially competing branches.
“There is understandable concern that
this move is likely to adversely affect the
rule of law, the position of the Chief Justice
and the supervisory jurisdiction in the hierarchy of courts in Sāmoa. Senior judges in
Sāmoa have expressed serious reservations
about the constitutional changes, and the
legislative process adopted,” New Zealand
Law Society President Tiana Epati says.
The Sāmoa Law Society is concerned, and
its President, Mr Leiataualesa Komisi Koria,
has issued a media statement regarding
the irregular process and serious constitutional implications. The Sāmoa Law Society
has requested the assistance of the New
Zealand Law Society.
The New Zealand Law Society is more
than willing to provide assistance and
to speak out in support of the Sāmoan
judiciary and legal community, while
acknowledging that Sāmoa is an independent sovereign country with its own legal
system, customs and fa’a Sāmoa.
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Why mentoring
matters and how
we can all benefit
BY LUCY
HEMPSEED

You might be hard-pressed to remember the name of the man that
looked after Odysseus’ son, Telemachus, while he went away for a
decade or two on his personal Odyssey. His name was Mentor – an old
friend of Odysseus’ that he entrusted to guide, teach and look after
his heir in the established ways of the time.

If this doesn’t strike a chord,
think of the relationship between
Dumbledore and Harry Potter or
perhaps Yoda and Luke Skywalker.
These fictional relationships share
a number of characteristics. The
mentor, an older trusted advisor
imparts knowledge, time and advice
to a less experienced, but talented
and motivated protégé. Ancient
fables or heroes from literature or
modern movies also have a place to
inform the legal profession here in
New Zealand today.
If you would like your own personal Mentor or Dumbledore or
Yoda, and have access to a person
who can provide wise career counsel, share their knowledge of all
things law and career management,
or if you think you could share your
personal insights with someone less
experienced than you, then the New
Zealand Law Society | Te Kāhui
Ture o Aotearoa’s new National
Mentoring Programme is the right
avenue for you.
Now, more than ever, a unifying
and collegial path is needed to help
us step each other through the

impacts on New Zealand and the law in the wake of
COVID-19. A path that, just like ancient Troy, Hogwarts
and galaxies far, far away has professional wellbeing
and improvement as its driver.
Prior to the pandemic there was a call from the profession for better connectivity and relationship networks
that needed to be delivered in a national agenda that
went beyond a special interest group, city centre or
region. The Law Society has listened, got to work and
is now ready to facilitate the programme so that the
myriad of mentoring benefits can be realised across
our membership base.
In mid-May, the National Mentoring Programme
launched to provide professional support and guidance
as lawyers navigate fast-paced changes that show no
sign of letting up. In our new COVID-19 operating environment, mentoring is an ideal way for lawyers to meet,
connect and support each other professionally.
It’s a version of the sharing economy where lawyers
from all over Aotearoa New Zealand can come together
and form mentoring partnerships. Building the platform
virtually means anyone can get access to a mentor or
mentee that is based elsewhere, as we have all adopted
working in new, more accessible ways.
We use an internationally-recognised, best in field
online platform called MentorLoop to match mentors and
mentees. Once you have been matched, the programme
begins with the two of you agreeing on how to make it
a mutual, engaging partnership. In the Practising Well
section of the Law Society website we have put together
some guidance on what you can expect as a mentor
7
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and mentee. This includes some tips on getting your
mentoring relationship off to a great start, what we
know works well and what we can do to help if you
strike any teething problems or issues along the way.
All are welcome and we encourage as many participants to the programme as possible. Although primarily
designed for those holding practising certificates, these
are unusual times and we welcome interest from anyone
who has been admitted but is not yet practising and
those who may be between roles and therefore do not
have a current practising certificate. Participation may
also count towards your CPD hours.
The Law Society trialed a pilot scheme over a ninemonth period in the Canterbury-Westland and Auckland
branch areas; its uptake and success led to the national
roll-out. The pilot programme will continue to inform
and guide us as we take on any opportunities that
participants suggest.

What is mentoring?
Across international research, it is agreed mentoring
can be associated with a wide range of positive outcomes for protégés, including: behavioural, attitudinal,
health-related, relational, motivation and career outcomes. See “Does mentoring matter? A multidisciplinary
meta-analysis comparing mentored and non-mentored
individuals” Lillian T. Eby, Tammy D. Allen, Sarah C.
Evans, Thomas Ng, and David DuBois, J Vocat Behav.
2008 Apr; 72(2): 254–267.
It is an informal and voluntary way of networking and
learning; your own personal professional sounding board
where you and your mentor, or mentee, get to shape
the agenda and choose what is important to you both.
Mentoring for professional development provides a
way to extend our human capacity. Research (“Editor’s
overview: Outcomes and benefits of mentoring”, Shinhee
Jeong, Beverly J Irby, Jennifer Boswell and Elisabeth
Pugliese. Mentoring & Tutoring: Partnership in Learning
Volume 26, 2018 – Issue 4) shows that in the case of
virtual mentoring, mentors “build the skills of the
mentees who are better able to reflect on their own
8

practice. It is vital that mentors are not judgmental or
critical; rather, they develop relationships that create a
trusting environment for instructional improvement.”
And the benefits are usually much wider than just the
duo. In the same article, it states “when mentors, and
interns engage deeply in professional learning communities to explore common challenges and experiences, they
develop trust, professional friendship, and community.”
For us, mentees can come from across the profession
and be at any stage of their career. You do not have to
be starting out to take advantage of the programme.
The common factor for all mentees is that they value
the advice and wise counsel of another lawyer with
whom they don’t work or have an existing professional
relationship. It’s about having a desire to learn and be
challenged to think about career paths, and the profession, in different ways. Mentoring is a two-way street and
both parties agree on what they would like to achieve
through the partnership.
Not only do mentors have the satisfaction of sharing
their knowledge, they inevitably also learn from their
mentoring experience.

What is reverse mentoring?
Reverse mentoring can also be called upward mentoring
and it refers to the traditional hierarchical approach
being turned on its head, so that the mentee or less experienced person can also inform, educate and support the
mentor in an area of work they may need upskilling on.
This is one way to create a truly even playing field,
build trust and help more senior people to stay up to
date on fields such as technology, cloud computing or
social media for example. ▪

How to join up / Registration
❶ If you hold a current practising certificate,
you will have received an email with a link
from our President Tiana Epati. To sign up
from the email, click on the Register here for
Mentorloop button. If you did not get this
email, please contact mentoring@lawsociety.
org.nz
❷ Once on Mentorloop, you will have to confirm
you are happy to commit to the terms and
conditions and Code of Conduct, then you
will answer a series of questions so that the
software matching programme can create a
profile for you.
❸ Every fortnight, the data pool is updated with
new participants to help with matching. You
will be notified when you have been matched
with a mentor or mentee. Please note, this
process might happen quickly for some of you
and for others it may take more time. Once a
match is made you both have an opportunity
to see if it’s the right match for both of you.
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Consultation
begins on
draft Access to
Justice report

Safeguards needed for
fast-tracked COVID-19
immigration legislation

Legislation being fast-tracked through
Parliament to give the Minister of Immigration extraordinary powers needs safeguards, the New Zealand Law
Society | Te Kāhui Ture o Aotearoa told the Epidemic
Response Committee on 7 May.
The New Zealand Law Society | Te Kāhui Ture o
The Law Society said changes to the Immigration
Aotearoa has released a draft research report, Access to
(COVID-19 Response) Amendment Bill were needed,
Justice – a stocktake of initiatives.
particularly as the bill was being passed very quickly
Introducing the report, Law Society President Tiana
with little opportunity for considered scrutiny.
Epati notes that “assisting and promoting the reform
“The bill will give the Minister powers to make immiof the law for the purpose of upholding the rule of law
gration decisions quickly and effectively, and the Law
and the administration of justice is a key function for
Society agrees that immigration legislation needs urgent
the Law Society and that remains unchanged”.
amendment to respond to the COVID-19 outbreak,” Law
“This report, however, illustrates our willingness to
Society spokesperson Debra Angus told the committee.
explore these issues differently, taking a people-centred
But the Law Society cautioned against granting
approach to better understand the issues from a conextraordinarily broad powers to the Minister without
sumer rather than a system perspective. We know this
adequate safeguards.
may challenge some conventional thinking or precon“The Minister will have absolute discretion to issue
ceptions of our role and I welcome that; fresh thinking
‘special directions’ which potentially could affect many
can be the catalyst for innovation and new initiatives.
thousands of people and will also be able to vary sections
“Our aim is to build a picture of the range of access
of the Immigration Act that would otherwise apply. These
to justice initiatives across Aotearoa New Zealand and
are extraordinary powers and need to be very carefully
to engage with stakeholders to better understand that
scrutinised,” Ms Angus said.
broader landscape. Alongside this, we are also building
The Law Society told the committee it would be
a fuller picture of international initiatives.”
preferable for the new powers to be exercised through
Consultation on the draft report is open until 3
regulations or Orders in Council, which is a more conAugust. Any questions or comments can be directed
sidered process that can still be responsive and flexible
to accesstojustice@lawsociety.org.nz. A copy of the report
in times of emergency.
is available on the Law Society website. ▪
The Law Society also recommended other changes
to the bill to ensure the new immigration powers can be exercised
in the public interest, but not at
the expense of the rights held
by migrants, refugees and visa
applicants.
“A purpose statement could
be added, to ensure the welfare
of migrants, refugees and visa
applicants is considered when
the Minister exercises these broad
powers. Alternatively, there could be
The move to Level 1 on 9 June meant access to the Law Society Library
a requirement that the Minister must
returned to pre-COVID-19 conditions. Access to the Auckland and Canterbury
be satisfied that special directions
libraries is now at any time by swipecard, while the Wellington library has
are not detrimental to migrants,
after-hours access by swipecard and with the doors unlocked from 8:30am
refugees and visa applicants,” Law
to 5pm, Monday to Friday. The Library was able to re-open to lawyers under
Society spokesperson Mark Williams
Level 2, with restricted hours and no after-hours access. ▪
told the committee. ▪

Law Society Library
returns to normal
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COVID-19 debt and insolvency
legislation needs more
work, says Law Society
Legislation being fast-tracked
through Parliament to respond
to looming debt and insolvency
problems needed refinement and
to be supported by comprehensive
practical guidance, particularly for
the small-to-medium businesses
that make up the bulk of New
Zealand’s business activity, the
New Zealand Law Society | Te Kāhui
Ture o Aotearoa told the Epidemic
Response Committee on 8 May.
The Law Society pointed to
a number of concerns with the
Business Debt Hibernation scheme
and proposed “safe harbours”
relating to directors’ duties in
the COVID-19 Response (Further
Management Measures) Legislation
Bill, particularly as the bill was
being passed very quickly with only
minimal opportunity for input from
stakeholders.
“We are concerned the complexity
of the proposed BDH scheme will
mean it is effectively out of reach
for the SME community and so will
not meet the desired policy goals.
A solution may be for a shorter and
simpler (and so faster) process,
aimed specifically at smaller entities, to be formulated. In any event,
guidance on the BDH scheme should
be provided to assist smaller entities to navigate the scheme,” Law
Society spokesperson Charlotte
McLoughlin told the committee.
The Law Society pointed to other
concerns, including directors’ ability
to ‘confidently comply’ with the
BDH scheme, given the need for
10

directors to make statutory declarations about matters that are
inherently uncertain, when such
declarations may not be necessary
in any event.
“If directors are not able to
comply confidently, the uptake of
the scheme will be limited,” Ms
McLoughlin said.
T he Law Society suggested a
range of changes to the bill to
improve the effectiveness of the
proposed ‘safe harbours’, including
clearer drafting of the safe harbour
to section 135 (reckless trading), to
better align the conditions of the
safe harbour with the substance of
the underlying duty, and adding a
statement of the statutory purpose
of the regime.
“This would help directors to
understand, clearly and with confidence, their obligations and what
protection they have during the next
18 months,” Ms McLoughlin said.

Practical problems
with audio links
The Law Society also commented
on other parts of the bill, including
the proposal to allow the use of
audio links to conduct hearings in
Corrections disciplinary and criminal
court proceedings. The Law Society
supported measures to address
current constraints on remote access
to hearings, but told the committee
there were significant concerns
about the precedent of allowing
“audio only” hearings, even on an
emergency basis. The Law Society
believed these amendments should

be deleted from the bill.
Appearing in a Corrections disciplinary proceeding or sentencing
hearing only via audio link did not
amount to real and effective participation by the prisoner/defendant,
the Law Society said. Efficiency, or
the fact that an audiovisual link
is difficult to arrange at present,
should not trump defendants’
right to effectively participate in
proceedings that may impact on
their liberty.
“The real purpose of disciplinary
and sentencing hearings is to formally address conduct and encourage behaviour change, and this is at
risk of being severely undermined
if people do not feel engaged in the
process,” Law Society spokesperson
Chris Macklin told the committee.
The Law Society has also pointed
to significant practical problems
with conducting hearings via
audio link, given current resource
constraints in the justice sector.
If the audio link provisions are
retained for the duration of the
pandemic period, the Law Society
recommends the Bill be amended
to require the prisoner/defendant’s
consent to the use of audio links for
hearings.
This was the Law Society’s
second appearance before the
Epidemic Response Committee.
The submissions on the Immigration
(COVID-19 Response) Amendment
Bill and COVID-19 Response (Further
Management Measures) Legislation
Bill are available on the Law Reform
section of the Law Society website. ▪
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Continuing your Professional
Development journey in a
new world of opportunity
BY HELEN
COMRIE-THOMSON

Out of adversity comes opportunity – a quote often attributed to
Benjamin Franklin, and one that
seems quite apt in our current
climate.
O ve r t h e p a s t c o u p l e o f
months, Continuing Professional
Development (CPD) activities such
as face-to-face seminars and conferences, and even online webinars,
have been cancelled or postponed
due to the impacts of COVID-19
worldwide. For some, this limited
educational opportunities in their
chosen learning areas. Despite these
challenges, more than 90% of practitioners managed to complete their
online CPD declaration on time. This
is an impressive result, given the
restrictions.
Yes, our country was locked
down, but those who could work
from home did so. Firms developed
new ways of communicating with
clients, lawyers utilised online platforms and appeared via AVL (audio
visual link) in court. It has been
challenging, but it has also provided
numerous learning opportunities
and the potential for many more.
The impact of COVID-19 on our
workspaces, the current workplace
climate and advancements in the
law provide a lot of food for thought
when it comes to professional development. While the purpose of CPD
is to assist lawyers in developing
their knowledge and skills as legal
professionals, that doesn’t mean
it’s just about strengthening your

understanding and expertise in your
area of law. You can also choose
to focus on your development of
‘soft’ skills such as interpersonal,
communication, problem solving
or leadership skills, or your IT
management, time management,
or stress management skills. As we
move back into our places of work,
we might like to consider what our
future workplaces look like and how
CPD can play a role in helping us to
reach our ideals.

Deciding on
learning needs
Deciding on your learning needs
is an important step in the CPD
process and there are many ways
to approach this. One might be to
consider what is pertinent in relation to the profession at this time.
What amendments or changes
have been made to the law in your
practice areas? What impact have
the new restrictions the government
has put in place during the COVID-19
pandemic had on your practice? Are
there new skills that you discovered as a result of lockdown that
you might like to develop further,
such as using video technology? Do
you need to upskill in your use of
technology to be able to work from
home, should the need arise again?
The Report of the New Zealand Law
Society Working Group (December
2018), for example, opened discussion in the legal community about
how training can transform culture
and standards in the workplace,

particularly training on harassment,
bullying and discrimination issues.
The subsequent December 2019
report written by Allanah Colley,
Ana Lenard and Bridget McLay,
Purea Nei: Changing the Culture of
the Legal Profession also recognised
the need for comprehensive training
and education to facilitate change.
Both reports highlight the need
for lawyers to develop their ‘soft’
skills. That is knowledge and skill
development that is outside the
study of black letter law but would
still allow a practitioner to develop
their skills as a lawyer and enable
them to contribute to the increased
competency of the profession.
You might wish to consider what
role you can play in ensuring your
workplace has a positive and supportive culture. You might consider
attending a diversity training workshop, participating in a webinar that
explores bullying and harassment,
or facilitating a study group about
the Health and Safety at Work Act
2015.
Or, you might wish to better
understand the diverse needs
of your clients. Planning action
towards this need could include
improving your cultural intelligence
by learning a language or completing a course.
Another option for developing
your learning needs might be for
you to reflect on your previous
year’s CPD Plan and Record and
consider the further learning steps
you thought you should take, or the
11
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gaps that remained following your
learning activities.

Professional path
You might also like to consider your
professional path. Where you would
like to be in a year, five years, or 10
years’ time, and how you get there.
Thinking about the steps that are
needed to achieve your goals might
allow you to identify the skills and
knowledge you need to develop
to meet your career targets. This
knowledge and skill development
could then form part of your learning needs for your CPDPR – maybe
you would like to develop your
leadership skills or understanding of
power dynamics in anticipation of
moving into a more senior position.
Each of these examples are valuable in terms of learning generally,
but as your CPD is unique to you
it is important that you are able to
apply your learning to your practice
and can reflect on how your learning
has enabled you to meet your needs.
As you are developing your
learning needs for 2020/21 bear in
mind that every choice you make in
relation to your CPD should enable
you to contribute to the increased
competency of the profession. A
practitioner with less than a year’s
PQE and a practitioner with 30
years+ will have very different
approaches to their planning and
learning needs. It’s important to
always remember your CPD is about
developing you. Your choices should
be based on what is important for
you, how you can strengthen your
skills and knowledge, and further
your career path.
If you’re new to the practice
of law, and writing a CPDPR, the
10-step guide to complete your own
may be a useful place to start. You
can find this document on the Law
Society website under CPD. ▪
Helen Comrie-Thomson is the New
Zealand Law Society CPD Manager.
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Justice Mahon
and the Erebus
disaster
This year Jacinda Ardern made
a public apology upon behalf of
the Government in respect of the
crash and loss of life arising from
the Air New Zealand flight over Mt
Erebus 40 years ago. She said that
she was apologising on behalf of
Air New Zealand which was then
a government-owned company. It
is extremely sad that the company
itself while expressing its sympathy
to those who lost their lives, has
never until now issued an apology –
an admission of responsibility – as
a result of its actions. In fact at the
time it fought strongly in three
courts against any suggestion that
it had been at fault.
In doing so it attacked the
competence and the alleged bias
of the late Justice Peter Mahon. I
must acknowledge a special interest here – I was a close friend of
Mahon throughout his practice as
a silk in Christchurch, and after
he was appointed to the Court
in Auckland he and I wrote to
each other once a month for the
following 12 years. And like many
readers I remember the criticism
piled upon him by the airline and
its supporters. First, and notably,
Robert Muldoon as Prime Minister
and Morrie Davis the CEO of the
airline. But also prominent public
figures who together ran a campaign which caused Mahon much
personal hurt, and brought about
his early retirement.
Many will remember his finding of negligence and a deliberate
cover-upon the part of Air New
Zealand executives, and will also
recall the failure of Mahon’s appeals

to the Court of Appeal and the Privy
Council. But most will have forgotten that his findings of fact were
upheld in both those courts. Where
he failed was their finding that he
had a duty to the airline, before
the end of the hearing, to indicate
clearly to it that he had come to the
point where he did not believe their
evidence. Now this at the time was a
fine point of law – coming from the
Salmond rule in England whereby a
judicial inquiry, if becoming aware
of allegations against parties not
before it in the inquiry, has a duty
to have those parties informed and
given a right to be heard. In this
country, at that very time, there was
an academic movement towards
imposing that duty also in respect
of parties already in the hearing.
(Which was here indeed quite
stupid – there were witnesses both
for and against the airline, and a
finding either for or against it was
an essential ending to the inquiry.)
Mahon told me that he was at the
time aware of the treatment meted
out to an Australian Supreme Court
judge, whose emphatic treatment of
evidence in a Royal Commission into
the New Zealand Police, saw them
take his hearing to the New Zealand
court, and have it there set aside.
The majority of the Court of
Appeal accepted that submission
to set aside the costs order which
Mahon had made against the airline by way of penalty. They did
not challenge his findings. I must
add that Justices Woodhouse and
McMullin went much further and
sought to challenge the basis for
establishing any blame on the part
of the airline – but they failed to
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The Right
of Religious
Freedom
acknowledge that each had a relative employed by the
airline, one a son and one a daughter. These facts were
only made public after the appeal judgment had been
handed down, and reflect little credit on those judges
or their findings. A friend of mine sat through the
Privy Council hearing, and reports that for two days
their Lordships were entirely supportive of Mahon’s
findings and against the airline, but at the last moment
gave way to the persuasion on the notice point of
Robert Alexander QC, the acknowledged leader of the
English Bar (and incidentally a member of my own
chambers when I was at the Sydney Bar).
So their finding was to strike down the costs order.
But that was seized upon by the airline, the Prime
Minister and many others including the media as a
huge win for the airline, and its supporters trumpeted
it as proof of its innocence. It is however important
to remember that Air New Zealand itself was firmly
divided – the executives who answered to Davis sought
to absolve it, whereas the flying pilots and aircrew
were strongly critical of the mistakes as to the flight
path, and did not blame the aircrew at all. I myself
saw this clearly, because before the final appeal the
International Association of Airline Pilots asked Mahon
to speak at their annual conference in Sydney, but
he being unwell, asked me, being then a barrister in
Sydney, to present his paper. Which I did, to a hundred
or so pilots in the Hilton, and indeed was drawn on
to answer many questions on the crash – which to an
aeronautical audience was hardly usual for a lawyer.
However I know Mahon was pleased by the report
given him afterwards from the President.
There are several books and a podcast about this
tragedy, and Mahon’s correspondence with me has been
widely used in the preparation of each. Sir Geoffrey
Palmer has published his memoirs, an 800-page work,
with an index of thousands of names at the end, but
these do not include the name of Peter Mahon. I suppose
such an omission cannot be seen as an apology, but it
remains a telling admission, and I hope that the Prime
Minister’s apology has ruffled no other feathers. ▪
John Burn, retired barrister, Christchurch.

The New Zealand Bill of Rights Act 1990 affirms
the right to freedom of religion and belief, and the
Human Rights Act 1993 prohibits discrimination based
on religious and ethical belief.
The Government announced a 10-person limit at
religious services, weddings and funerals tangihanga
at Alert Level 2. As context: restaurants, shopping malls,
and movie theatres were allowed up to 100 people, but
to attend a place of worship, there was an upper limit
of 10 people. Funerals were later raised to a 50-person
limit. This raised important human rights and freedom issues. While the COVID-19 response should be
cautiously managed, it raised potential interference
with civil liberties. There were questions about the
COVID-19 Public Health Response Bill, and whether the
sweeping police powers were a breach of privacy. These
are unprecedented times for New Zealand to experience
a pandemic and have the rights and freedoms of New
Zealanders roused. It has bestirred one to question the
democratic process of passing legislation. Such as the
organisations that were concerned with democratic
liberties: namely the Human Rights Commission, the
NZ Council for Civil Liberties, Amnesty NZ and National
MPs. Perhaps it is timely to review the position of religion in New Zealand or religion in secularism. There
are clearly interesting debates on both sides as there
are conversations for physical health versus spiritual
wellbeing.
What is earnest to note is that although Church
services were not considered essential services, for
many practising Christians, including myself: Church
services are essential in that Church and Sacrament are
not optional. It is fundamental for spiritual health and
wellbeing; just as physical health is important. While
the country continues to accelerate, Church services
managed online and in congregation will continue to
pray for the safety and protection of New Zealand at
the core of its services (Psalm 91). During the pandemic,
the Church at large has been compliant in following
government directive.
I do not speak on behalf of the Church in this. The
content of this letter is my own views and opinion. ▪

Editing changes have been made to this letter.

Rubinstine Manukia Church Lawyer, Christchurch.
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On the Move
New Principal
Environment Judge
appointed
Environment Judge David Kirkpatrick
has been appointed as the Principal
Environment Judge. He will take up his
new role on 8 July 2020 following the retirement of current Principal Environment
Judge Laurie Newhook.
Judge Kirkpatrick was appointed an
Environment Judge in February 2014. From
December 2013 to July 2016 he was Chair
of the Auckland Unitary Plan Independent
Hearings Panel. Before appointment he was
a barrister sole from 2004 to 2014, specialising in administrative and public law
generally and resource management law
in particular. From 2008 to 2009 he acted as
counsel assisting the Royal Commission on
Auckland Governance. Judge Kirkpatrick
was a partner with Simpson Grierson from
1994 to 2004.

Melinda Marama
Broek appointed
District Court Judge
Melinda Marama Broek has been
appointed a District
Court Judge with civil,
criminal and Family
Court jurisdiction. She
will be sworn in on 23
June in Dunedin and
based in Rotorua. Judge
Broek was admitted in
May 1995. Since graduating with a law
degree from the University of Otago,
Judge Broek has practised in family and
criminal law. She worked for five years in
London as an in-house solicitor for a local
authority and conducted complex child
protection, mental health, education and
judicial review cases. She has practised in
the areas of family and mental health in
Dunedin for the last decade. Judge Broek’s
iwi is Ngai Tai.
14

Joanne Rielly appointed
District Court Judge
Joanne (Jo) Rielly has been appointed
a District Court Judge
with civil, criminal
and jury jurisdiction
to be based in Nelson.
She will be sworn in
on 11 June in Napier.
Admitted in March
1997, Judge Rielly was
a partner with Napier and Gisborne Crown
Solicitor Elvidge and Partners until her
appointment. She joined the firm in 2006
and has prosecuted many District and High
Court trials. Judge Rielly was a member of
the Police from 1994 until 2006. She was a
district manager of the Police prosecution
service and attained the rank of Inspector
in 2005.

Earthquake Insurance
Tribunal members
appointed
A number of appointments to the
Canterbury Earthquakes Insurance
Tribunal have been made.
Christopher David Boys of Wellington
has been appointed from 16 April for a
three-year term. Admitted as a barrister
and solicitor in October 2009, he is a
director of Assure Legal Ltd.
Christine Ann Hickey of Christchurch
has been appointed from 16 April for a
three-year term. She is an in-house lawyer
for the New Zealand Nurses Organisation
and was admitted in October 1991.
Susan Mary Anna McCormack of
Christchurch has been appointed from 16
April for a three-year term. She is a barrister
sole and was admitted in January 1987.
Emily Jane Flaszewski of Christchurch
has been appointed from 16 April for a
three-year term.
Paul Reid Cogswell of Auckland
has been appointed from 15 July for a

three-year term. He is a sole practitioner
with Cogswell Law and was admitted in
July 2019.
Kevin David Kilgour of Auckland has
been appointed from 15 July for a threeyear term. He has been a member of the
Weathertight Homes Tribunal since May
2008.

Lay Disciplinary Tribunal
appointments
Hector John Rarawa Matthews, Susanna
Stuart and Pele Catherine Walker MNZM
have been appointed lay members of the
New Zealand Lawyers and Conveyancers
Disciplinary Tribunal for five-year terms
commencing on 5 May.

Tenancy Adjudicators
appointed
Several Tenancy Adjudicators have been
appointed.
Jane Maria Northwood of Auckland
has been appointed from 4 May for a
three-year term. Admitted as a barrister
and solicitor in June 1997, she works for
the Public Defence Service at Manukau.
Nicole Maraea Walker has been
appointed from 4 May for a three-year
term. She is a barrister sole and was
admitted in February 1992.
Deirdre Ann Watson of Auckland has
been appointed from 4 May for a threeyear term. She is a barrister sole and was
admitted in February 1988.
Joon Young Yi of Auckland has been
appointed from 4 May for a three-year
term. She is a barrister sole and was
admitted in July 2008.
Christina Maria ter Haar, currently a
Tenancy Adjudicator, has been appointed
from 4 May for a five-year term.
Michael Paul Edison has been appointed
from 4 May for a five-year term. He is a partner with Edison Tam Lawyers in Auckland
and was admitted in October 2014.

Alexandria Till joins
Harkness Henry
partnership
Alexandria Till has been appointed a
partner of Harkness Henry Lawyers
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after being at the firm
for three years in the
resource management,
employment and alcohol licensing team.
Alex was admitted as a
barrister and solicitor in
2005 and practises as a
specialist employment lawyer on contentious and non-contentious matters with a
particular focus on investigations, complex
disciplinary matters and personal grievances. Alex appears for both the employer
and employee in employment matters. She
also practises in the RMA team.

Harkness Henry
promotes three
Hamilton firm Harkness Henry Lawyers
has announced three promotions:
Jillene Peters has
been promoted to
Senior Associate.
Jillene was admitted
as a barrister and
solicitor in 1995 and
holds a MA(Hons) and
LLB(Hons). She specialises in probate and the administration of
deceased estates. Jillene also practises in
the areas of wills, powers of attorney and
retirement village transactions.
Pervinder Kaur has
been appointed to
Associate. As part of
the resource management, employment
and alcohol licensing
team, Pervinder specialises in environmental and alcohol licensing law. She
joined the firm after completing her
law degree with first class honours from
University of Waikato. She has acted on
a range of matters. Pervinder is fluent in
Hindi and Punjabi.
Greg Thomas has been appointed to
Associate. Greg was
admitted as a barrister
and solicitor in 2014
and holds a BA, LLB and
LLM(Hons) from the
University of Waikato.
Greg focuses on supporting SME clients to
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grow their businesses. He also advises large
commercial clients and has expertise in
commercial contracts, business transactions, residential property and commercial
property.

Melissa Johnston joins
McVeagh Fleming
McVeagh Fleming has appointed Melissa
Johnston to the role of Special Counsel.
Melissa specialises in employment law and
works for employers and employees on
contentious and non-contentious work.
Melissa will work with clients at all three
of McVeagh Fleming’s Auckland offices.

Sharon Chandra
appointed to Turner
Hopkins partnership
Sharon Chandra has
been appointed a partner at Turner Hopkins.
Admitted as a barrister
and solicitor in May
2011, Sharon has been
with the firm since
2015, after practising
at a family law firm in Auckland CBD for
a number of years. She specialises in family
law, with a particular focus on relationship
property, trusts and estates. Sharon is
also actively involved in the Family Law
Section as a regional representative and is
a contributing author to Westlaw.

Four promotions at
Turner Hopkins
Turner Hopkins has announced four other
promotions.
Joy Yuan joined
Turner Hopkins in June
2017 has been promoted
to Associate. Joy works
predominantly with
the Commercial and
Property team and
leads the firm’s Chinese
legal team. She has extensive expertise in
commercial and property law. Joy enjoys
presenting legal seminars and webinars
to the local Chinese-speaking community.

Samuel Ames joined
Turner Hopkins' Private
Client Team in 2019 and
has been promoted to
Associate. He has experience in a broad range
of private client matters
including advice on
estate planning, trust structuring, relationship property, retirement villages and
estate administration. He has particular
interest in charitable organisations and
incorporated societies. Samuel has presented for ADLS Inc and is a member of
the ADLS Trusts committee.
Catherine Pendleton has been
promoted to Senior
Associate. Catherine
is part of the Litigation
and Dispute Resolution
team and has broad
experience in civil,
commercial and criminal litigation. Admitted
as a barrister and solicitor in December
1997, she has appeared in several tribunals
and courts, including the High Court and
Court of Appeal.
Tim McSweeney
has been promoted to
Senior Associate. Tim
heads up the firm’s
Immigration team and
has knowledge across
both New Zealand and
Australian regimes,
having lived and worked in both countries.
He was admitted as a barrister and solicitor
in December 2014 and regularly presents
seminars and consults with potential
migrants in South Africa and South-east
Asia.

Emma Gattey awarded
Cambridge Scholarship
University of Otago
Faculty of Law and
History Alumna Emma
Gattey has received
a Gates Cambridge
Scholarship. Emma
will be doing a PhD
on Māori resistance to
British colonisation in New Zealand at
Cambridge. Her aim is to highlight the role
15
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of indigenous peoples in the globalisation
of anticolonial discourse.
The Gates Cambridge Scholarship began
in 2000 when The Bill and Melinda Gates
Foundation funded the scholarship to
Cambridge University. The scholarship
programme is aimed at students who are
both academically outstanding and show a
strong commitment to improving the lives
of others.

Changes at James & Wells
Wing Seow has been
promoted to Associate
at James & Wells in
Christchurch. Wing
is a New Zealand and
Australian qualified
patent attorney specialising in chemistry-based technologies, pharmaceuticals
and agri-tech. He assists clients to own
and leverage their intellectual property
– particularly in relation to patents and
design registrations.
Britta Fromow
has joined James &
We l l s’ Me c h a n i c a l
Engineering Team in
Wellington. A qualified
lawyer and registered
patent attorney with a
Bachelor of Technology
(Hons) in manufacturing and industrial
technologies and a Bachelor of Laws, Britta
specialises in mechanical engineering,
electronics, medical devices, and agri-technologies. She has significant experience in
patent drafting, prosecution, advising on
freedom to operate, and handling registered designs.

Kimberly Knox appointed
director at Gaze Burt
Gaze Burt has announced the appointment
of Kimberly Knox as
a director. Kimberly
joined the firm in 2016
and has practised in
Auckland since her
admission to the bar
in 2006. She is experienced in commercial
and property practice. Kimberly advises
16
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on mergers and acquisitions, joint venture arrangements, governance matters,
commercial contracts, subdivisions and
developments. She also acts for a number
of charitable entities.

Scott Gazley joins
Lane Neave
S co tt G a z l ey has
joined Lane Neave’s
Litigation team as a
Senior Associate, based
in the Auckland office.
Scott brings extensive
experience in civil and
commercial disputes in
a wide range of sectors and industries. He
returns to New Zealand having spent time
in London as an Associate: first, at a US law
firm involved in a group litigation against
a worldwide anti-competitive cartel, and
then at a global law firm where he specialised in energy and infrastructure disputes.

Jim Berkett retires
from Legal Practice
Jim Mervyn Berkett has retired from
active legal practice as Principal of J.B. Law.
The Hamilton-based practice of J.B. Law
has been taken over by Brook Law with
whom Jim will remain as a consultant.
Jim will also continue as a Mediator with
Fairway Resolution Limited.

Debra Dorrington
steps down from
AlexanderDorrington
More than 20 years
since she co-founded
AlexanderDorrington
Lawyers, D e b r a
Dorrington is stepping
down from her role as
a director and owner
of the firm. Debra
remains a lawyer, mentor, leadership
guru and change agent, and she will stay
at AlexanderDorrington in the short term
to support the firm into the post COVID-19
world.
The firm was founded in 1999 and

has expanded from just three people at
its inception to a team with 17 people
at present. Debra is considering further
ventures including in-house counsel, or
working in and around climate change
matters or social housing. Both are causes
she takes particular interest in. For the past
five months Debra has been on sabbatical.
Denise Marsden and Jourdan Griffin have
been leading the firm.

Five barristers join Walker
Street Chambers
Five new members have joined Walker
Street Chambers in Christchurch. Walker
Street Chambers is a set of independent
barristers whose members represent
clients in court proceedings at all levels
throughout New Zealand.
Jessica Campbell
has joined as an
employed barrister
specialising in criminal law. Jessica has
worked for the Public
Defence Service in
both Christchurch and
Manukau. She brings with her a passion
for defence work and a commitment to
ensuring her clients receive thorough and
efficient legal representation.
Arabella Jarman has
joined as an employed
barrister specialising in
family and criminal law.
Bella initially worked as
an employed barrister
at Clarendon Chambers
for His Honour Judge
Greig, prior to his appointment to the
bench. Bella brings with her a keen interest
in the law and assisting her clients.
Dr Rhonda Powell
TEP practises in the
law of trusts, estates,
relationship property
and adult incapacity.
She was previously a
Senior Lecturer in law
at the University of
Canterbury and has worked for distinguished law firms overseas. Rhonda is a
fully qualified member of STEP, the peak
international body for trusts and estates
practitioners. She offers consultancy to
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firms as well as advocacy.
Tui Scott has joined
Walker Street Chambers
as an employed barrister.
Tui’s practice areas are
family and criminal law,
with particular expertise in care of children,
Oranga Tamariki, and
family violence matters. She is an approved
legal aid provider and the Secretary of the
Christchurch Family Courts Association.
Hans van der Wal is a resource management, environmental
and local government
law specialist. He acts
for private clients
in enforcement and
contentious resource
consent, plan-related or
other regulatory matters
and for insurers in environmental statutory
liability claims. Hans has worked with the
Resource Management Act since 1996, first as
a council officer, then, following his admission in 2003, as an in-house council lawyer,
and since 2008 in private practice.

Senior Legal Counsel
appointment at Cigna
Insurance NZ
Nicolette Luke has been promoted to
Senior Legal Counsel at Cigna Insurance.
Nicolette graduated from
the University of Otago
with a conjoint Bachelor
of Law and Arts in 2015
and was admitted in
2016. She was a solicitor
in the litigation team at
Inland Revenue for three
years before joining Cigna in 2018. Nicolette
currently advises the life and travel insurance
businesses of Cigna on a broad range of commercial, insurance, compliance, regulatory
and operational issues.

Warren Moffat appointed
to ORFU Board
Dunedin-based lawyer Warren Moffat has
been appointed to the Otago Rugby Football
Union Board. Warren is a partner at Webb
Farry Lawyers, working in the Commercial

ON THE MOVE

team. He handles general commercial,
property, immigration and business matters, with a particular interest in legal issues
affecting sportspeople and organisations.

agreements. She has considerable experience in other Family Court proceedings,
particularly under the Care of Children
Act 2004 and the Family Violence Act 2018.

Three promotions at
Wynn Williams

Zoe Brentnall returns
to Gilbert Walker

Wynn Williams has promoted three of its
lawyers.
Katherine Binsted has been promoted
to Senior Associate
in the Corporate and
Commercial Team.
Katherine joined the
firm in October 2019.
She has dual senior
capability in both commercial property and
corporate advisory. In particular, Katherine
has considerable expertise in commercial
leasing and complex property transactions
and in corporate mergers, disposals and
acquisitions. Katherine also has significant
overseas experience having worked in two
multinational law firms in the UK.
James Anson-Holland has been promoted to Associate in
the Dispute Resolution
Team. James’ practice
focuses on commercial, equity and trust
law. He is an affiliate
member of STEP and
is undertaking a series
of advanced certificates toward a STEP
Diploma in Trusts and Estates. He is also
an associate of AMINZ. James tutors at the
University of Canterbury School of Law
and continues to publish a broad range of
academic works in leading New Zealand
and Australian legal journals.
Courtney Donaldson has also been promoted to Associate in
the Dispute Resolution
Team. Courtney joined
the firm in January 2017
and works primarily in
the areas of relationship property, care of
children, regulatory
proceedings, and criminal law. Courtney’s
work in relationship property includes
assisting clients with litigated and high
value property disputes, as well negotiating
and drafting separation or contracting out

Zoe Brentnall has re-joined Gilbert Walker
as an Associate after
seven years practising
international arbitration
at Shearman & Sterling
LLP in Singapore, Paris
and London. Zoe began
her career at Gilbert
Walker in 2010 before
joining Shearman & Sterling in 2012. Zoe
returns to Gilbert Walker with significant
experience acting in major commercial and
investment treaty arbitrations in the construction, energy and infrastructure sectors.

McCaw Lewis promotes
new Associate
McCaw Lewis has promoted Jessica
Middleton to Associate. Jessica was admitted as a lawyer in April
2015 and joined the firm
in 2018. She is a member
of the Commercial team.
Jessica has a particular
interest in intellectual
property and iwi governance matters, as well
as franchises and joint venture arrangements.

Tristan Gilbertson
appointed
Telecommunications
Commissioner
Tristan Gilbertson has been appointed
Telecommunications Commissioner and
a member of the Commerce Commission.
His five-year appointment is from 8 June.
Mr Gilbertson is a corporate and commercial lawyer with extensive international
experience in telecommunications law and
regulation. He was Group General Counsel
at Telecom New Zealand Ltd and most
recently has been Group General Counsel
of Digicel Group Ltd.
17
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Car San Diego
Solicitor, Rejthar
Stuart Law, Tauranga
BY ANGHARAD
O’FLYNN

Born in the Philippines, Car San Diego came to
New Zealand to visit but fell in love – and the rest is
history.
After being admitted to the bar in August 2016, Car
worked at a large law firm in Tauranga before joining
Rejthar Stuart Law.
Working closely with named partners Chris Rejthar
and Pat Stuart, Car now helps advise on a wide range of
property and commercial matters, including retirement
villages, family trusts and estate planning.
Tell me a bit about your tertiary studies
in the Philippines and how it differs
from study in New Zealand?
“It has been a long time since I graduated college/university in the Philippines.
“My proudest and favourite memory, besides graduating, was when I organised a careers expo on campus
in my junior year. The whole experience and networking
helped me land an internship at Sun Microsystems
Philippines and Microsoft Philippines which was a
compulsory part of any qualification.
“Studying in New Zealand was definitely a whole new
ball game for me. It was a lot harder on a social level
especially being an adult migrant student – let alone
studying with a pre-schooler and a bun in the oven
between my sophomore and junior years.
“I live in Tauranga so I had to travel to Hamilton to
attend the lectures. It could be very stressful trying to
get assignments done on time. For me it meant no social
life and a lack of sleep. I had a friend who I carpooled
with, and then recorded the lectures during the last
trimester of my pregnancy to save me from travelling. I
am blessed to have had support through those struggles,
and it helps when we have someone to remind us that
we are capable and strong even when we fail to see it
ourselves.”
How does your Management Information Systems
and Bachelor of Commerce help your legal work?
“The Bachelor of Commerce focuses on organisations
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and how they use and manage information. Information
systems plays a central role in legal practice: not only
does it support the objectives of every business but it
also provides employees the necessary tools to perform
their jobs efficiently, thereby saving time and increasing
productivity. Time is valuable for legal practitioners
and that’s what you lose when you underinvest in
technology.
“I have always been fascinated by technology and
how and why it is used in business. My degree not only
taught me technical knowledge but also the ability to
quickly adapt to changing trends. I love learning new
ways to implement the way I practise, using technology
that will help me stay organised and to ensure my time
is spent wisely.”
Why did you choose to work in
property and trust law?
“My parents own a small family business specialising
in new home builds.
“I remember the days when I used to help them draft
building contracts (more like filling in the blanks) and
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payment claims as they fell due, using the standard
templates prepared by their lawyer.
“It’s therefore not surprising that I had a keen interest
in property when I decided to study law and when you
have assets or property, then it makes sense to consider
estate planning. A family trust can offer protection if
properly established and managed.
“The work is definitely interesting and engaging. There
is always a new question, somewhat related to your
previous dealings but not exactly the same. I find it
very fulfilling to help people achieve
their objectives.
Why did you choose to
practise law in New Zealand?
“Apart from living in here and
having studied my law degree here,
New Zealand is a perfect place for
someone who is seeking balance
in their professional and personal
commitments.”

Are there any issues currently facing
lawyers and/or the legal system as a
whole that you’d like to highlight?
“I cannot stress the importance of mentors in the legal
profession, especially for new lawyers.
“I am lucky enough to have a law firm mentor that
fits my values, but very few have had the chance to
be guided.
“I didn’t come from a family of lawyers so I knew I
needed to reach out to someone who could give me some
guidance. Owen Cooney has given me a great start in
my legal career and for that, I will always be grateful.
Everything I know now I have learnt through my mentors. A huge thank you to Kelly Bek, Jody Renwick, and
the fantastic duo Chris Rejthar and Pat Stuart, whose
support and guidance has been most appreciated.
How have you found working through the
Lockdown, and how have you been keeping
your work/life balance in check?

Is there anything you wish
you had been taught in law
school that wasn’t covered?
“The reality is that employers do not
feel that graduates are well prepared
for the workplace. When I started
at my first job, I certainly felt out
of my depth.
“For sure, students can excel at
writing legal opinions with lots of
citations, but these are far different
than writing business letters and
legal documents.
“I think law school has provided
me with the necessary foundations;
to expect much more is unrealistic.
The bulk of actual training occurs
when you start your legal career.
“Law school, however, should
consider partnering with private
practice and companies, government agencies or local authorities
to set students up with an internship (paid or unpaid) so students
will have a better sense of how
a workplace runs, a chance to
experience how to actually deal
and interact with clients (not role
playing) and learn practice management software to prepare them
once they get out of university and
suppress the ‘skills gap’.
“As Aristotle goes on to say: ‘For

the things we have to learn before we can do them, we
learn by doing them’.”

The reality
is that
employers do
not feel that
graduates are
well prepared
for the
workplace.
When I
started at
my first job,
I certainly
felt out of my
depth

“How the way we work has changed over the past
month, though working from home is not something
new to me. I feel very fortunate to work for employers (including previous ones) who allow staff to work
flexibly, ie, being able to work from home if need be to
meet the needs of my family.”
Car has two children and spends as much of her
spare time with her family as possible. She places great
importance on maintaining a work/life balance.
“This situation is unprecedented and essentially it is
like carrying out two full-time jobs – coping with the
demands of parenting and assisting with their home
learning while supercharging your work-from-home
productivity.
“It is important to create a schedule that works for
me and at the same time keeping my kids engaged and
busy. Yes, that includes getting more screen time. Having
a supportive employer makes a huge difference.”
Can you tell me about anyone who inspires you?
“The majority of people would have a definite response as
to who inspires them, but there is simply not one person
for me. I am inspired by those who have overcome life’s
challenges to accomplish what they set out to do.
“Reality has a way of reminding us that no matter
how hard we try, we will always have those days when
we think the world is against us. It’s through difficult
times that we learn important lessons in life and build
resilience.” ▪
Angharad O’Flynn  a.oflynn@icloud.com is a
Wellington-based journalist.
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Scooter-riding hunter’s
Swan-song after 47 years in law
BY JOCK
ANDERSON

John Swan recently retired as principal of
Wellington’s Swan Legal. A Wanganui Collegiate old
boy, John graduated LLB from Victoria University and
was admitted in 1975.
Working all his legal career in Wellington, he comes
from an old-school legal tree. His father George was the
Swan of Kensington Swan, who died in John’s first year
at Victoria University.
“I was a late baby and his was an early death – he
died at 64 when I was 18… Mother Moyra did not have
a career of her own…”
George Swan founded Kensington Swan, formerly
Swan Davies and McKay. Ian McKay – later Sir Ian of
the Court of Appeal – had earlier worked his passage
by sea to Britain to further his bagpipe studies. A love
of the bagpipes was to be an important part of his life.
Sir Ian returned to New Zealand and a 39-year career
with the firm, becoming partner in 1953 and senior
partner in 1967. His clients included Independent
Newspapers, a merger between Blundell Brothers (The
Evening Post) and Wellington Newspapers (The Dominion).
The Davies in the firm was Tom Davies, a clerk in the
State Advances Department, who handled resettlement
loans for returning soldiers.
“Tom was one of the few people I am aware of who
was grandfathered in. He was made a member of the
Law Society without a law degree, largely because of
the depth of his experience and my father suggesting
it would be a good idea so he could bring him into
partnership.

1960s media ownership battles
“My father worked for Rupert Murdoch, who came
across the ditch to have a crack at The Dominion. Dad
was well connected inside the National Party with Prime
Minister Keith Holyoake. Holyoake didn’t want Murdoch
anywhere near and passed the News Media Ownership
Act in 1965, to keep New Zealand broadcasting and
newspaper media in local ownership.
“Izard Weston were acting for Wellington Newspapers
at the time. When I was still at school, one of Murdoch’s
offsiders, Douglas Brass, came over to Wellington. There
was a terrible storm, and I had to drive the car to the
20

airport, having only just got my
driver’s licence, with a bottle of gin
and some tonic with my father to
pick up Mr Brass.
“One of my regrets at that time
is that I had been away at boarding
school and was observing my father
from a distance. And in my first year
at university I was busy with what I
missed out on at boarding school –
sex, drink and rock and roll – I was
making up.”

Estate planning
and advertising
From being a partner at Swan
Davies McKay, John went to an
estate planning practice. “It was
using whole of life insurance sales
to fund establishment trusts and
wills, which was a novel thing to
do at the time.
“It was very difficult to get the
confidence of the profession to give
their clients’ affairs to an insurance
agent, albeit with a couple of lawyers
in the background…That fell apart
and I went back into sole practice…”
“I formed a connection with the
advertising industry through Dick
Heron (later appointed to the High
Court), who was a partner at Swan
Davies McKay, and worked for new
advertising firm Colenso, which was
entertaining.
“It was the days of J Inglis Wright,
Charles Haines, Ilotts and Mackay
King. I had 20-odd years in the
hey-day of the advertising industry
acting for a whole range of companies, including Lion Breweries
about 15 years, Telecom during its
establishment years, Sanitarium and
McDonalds.”

At the same time he was acting
for a client who was buying rest
homes, aggregating them and
on-selling them – “the beginning
of the aged-care industry.”
“I have been lucky to have been
involved in three sectors – financial,
advertising, and aged care. I’ve been
able to use the personal relationships developed to give counsel to
clients while maintaining friendship
and the distinction between the professional work I had to do for people
and the personal relationship.
John was a sole practitioner
between 1979 and 1985, before
spending five years at Perry Castle
as partner and partnership chairman until 1990, followed by nearly
four years as partner at Morrison
Morpeth.
Eleven years followed as foundation partner of Gilbert Swan, before
establishing and operating Swan
Legal for 15 years from 2005.

Winding back
“A couple of years ago I wanted to
wind the work back and always
felt a responsibility to ensure that
the people who looked after me,
and people like me, would have
their future legal affairs properly
administered. I have been undertaking that process over the last year
until I announced I was retiring in
March and dropping my practising
certificate.”
He has also been working as
part-time in-house counsel in the
age-care sector.
“When I retired my wife Christine
and I were due to go to London
where I have a son and family, but
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▶ John and his son George, before a dinner at
Girdlers’ Hall in London which confirmed John's
appointment as an Honorary Freeman.

coronavirus intervened. In the meantime I have had
a look around for some part-time positions because I
don’t think I’m ready to stop entirely and I don’t play
golf or bridge.”
Christine was a paediatric nurse at Wellington Hospital
before going into practice nursing then returning to
work in hospital cancer wards.

A legal family
Son George is a partner in London “Magic Circle” firm
Freshfields Bruckhaus Deringer, where he is a specialist
insurance partner in the financial institutions sector
group.
George got a Girdlers scholarship to go from Wanganui
Collegiate for undergraduate study at Corpus Christi
College, Cambridge University.
The Worshipful Company of Girdlers (makers of belts
and girdles) is one of the livery companies of the city
of London. Girdlers were granted the right to regulate
their trade in the city from 1327 and obtained a Royal
Charter in 1449. They are no longer closely related to
their original trade but the company continues its long
tradition as a charitable body.
The Company of Girdlers – whose motto is Give Thanks
To God – has had an association with New Zealand since
1933 and in 1952 resolved to set part of its income aside
for the purpose of a scholarship to enable distinguished
New Zealand school students to undertake a degree
course at either Oxford or Cambridge University. It is
now specifically Corpus Christi College, Cambridge.
John subsequently sat on the New Zealand selection
committee for the scholarship. “It gives you an insight
into the talent that exists in New Zealand schools and
the generosity of the Girdlers Company. They look for
an all-rounder and there has been a remarkable collection of kids who have gone to take advantage of that
scholarship.”
John’s other son Richard – also a lawyer and a proficient triathlete and marathon runner – is a recoveries
consultant with the ANZ Bank. He has completed about
11 Taupō marathons and competed three times at the
world ironman championships.
John’s great grandfather George Henry Swan, who
was born in Sunderland, England, went to Australia in
1854 and then settled in New Zealand in 1857. He was a
photographer, a brewer, mayor of Napier from 1885 to
1901 and a Member of Parliament for Napier from 1890
to 1893. He married actress Frances Stopher in 1884,
and she died in Whanganui in 1939.
“My father was the first lawyer in the family. He had six
sisters so he had to barrel out of Whanganui as quickly
as he could and come to Victoria. The law has continued
in the family, the brewery hasn’t, although my interest
in beer remains,” says John.

Life alongside the law
An active athlete all his life, John says running “kept
me sane and sober over the years”.
“I have run a lot of marathons, and been involved in
the establishment of athletics clubs in Wellington. That
was my primary interest until a knee gave up and I had
it replaced. I am not running as much but still actively
engaged in walking, swimming and the gym.”
He was chairman of the Wellington Chamber of
Commerce for four years in the 1980s, a committee member of the Employers and Manufacturers
Association and has been a long-time Friend of Old St
Paul’s, the historic provisional cathedral of the Diocese of
Wellington, bought for preservation by the government
in 1967.
Having a son in the United Kingdom has enabled
John and Christine to travel in Europe, where, as art
lovers, they enjoy most of the major galleries in Britain,
Spain and Portugal. “Our travel has a focus on arts and
culture. I like the Impressionists – Van Gogh, Monet – and
McCahon and Angus from a New Zealand perspective.”
“I don’t play any instruments, but have a grandchild
aged seven who plays the trumpet and a 10-year-old
who plays the violin. I graze through big bands, classical,
blues, the Beatles and Stones.”
A Shakespeare fan, John celebrated his 70th birthday
at an all-women cast matinee performance of Romeo
and Juliet in Stratford Upon Avon, which his son George
arranged.
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◀ At The History of Old St. Pauls
book launch, John Swan greets
Jacinda Ardern and Grant
Robertson

“I like Clive James’ book Last
Readings, where he identifies
pieces of literature that impressed
him. And Evelyn Waugh’s Sword of
Honour, and I am looking at Patrick
O’Brian’s Master and Commander.”
Not much of a television watcher,
he is keen on the series Wolf Hall,
based on Hilary Mantel’s historical
novel. A subscriber to The Economist
and The Guardian, he hopes The
Listener will publish again.
“We are lucky to have some good
arthouse cinemas in Wellington. My
family had a long association with
theatre in New Zealand, particularly
the development of professional
theatre. My father partnered with
Richard Campion in the establishment of the New Zealand Players,
one of New Zealand’s first professional theatres. They brought Vivien
Leigh and Sir Laurence Olivier out
in 1948, but audiences were not big
enough to sustain.”
“I’ve ridden a 125cc Suzuki motor
scooter for the last 15 years as my
vehicle of choice – a marvellous
machine and much more interesting
than driving a motor car. I commuted
on it from Kelburn to Johnsonville for
a year. I also have a Kia Rio.”
John hunted Fiordland for 35
years, including last year, favouring his Parker Hale .303 conversion,
fitted with a scope, but gave his guns
away after a friend shot himself.
“The South Island has always
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intrigued me. I’ve got a mate who
has a spot down in Fiordland at Lake
McKerrow where we shot deer and
pigs in my youth. I still get down
there occasionally.”
Lake McKerrow drains, and is
drained by, the Hollyford River. It is
one of two lakes (along with Lake
Alabaster) found in the lower reaches
of the Hollyford River system, and
the Hollyford Track, one of New
Zealand’s most well-known and
popular tramping tracks, follows
its eastern shore for its full length.
“I have been lucky and had the
opportunity at the outset to do my
law degree part-time, which took a
little longer.”

Who would you
invite to dinner?
“I would enjoy having round for
dinner some of the people I have
worked with over the years, particularly from advertising. People
like Terry King or Peter Cullinane,
Mike Hutcheson, Graham Walsh –
the CEO of Brother. People you feel
comfortable with and enjoy conversations with or add value to the stuff
they are doing. Rather than have the
Pope to tea, which would be quite
difficult.
“I’m a good red meat man and
a barbecue person. There would be
some innovative cuisine. I’m a very
enthusiastic consumer of good food,
with a good New Zealand Pinot or

a better Australian Shiraz and some
interesting dessert wine.”
After a lifetime in the law John
says there’s really nothing else he
would rather do, except be a successful creative in an advertising
agency, “but that might have been
more social than practical.”
“I enjoy words and reading. I’ve
been able to enjoy a lot of that
stuff and contribute in some way
in a compliance manner to effective
communications.
“What I discovered when I left the
law for a period, and last year when
doing in-house corporate work,
was that I am happiest when I am
working as a lawyer.
“I’m better when I’m working
alone rather than in a partnership
and I’ve had a bloody good time over
my professional career. Sole practice
is becoming increasingly difficult
because of compliance…I dropped
my trust account, when the money
laundering provisions came in.
“The complexity and the need to
specialise are the biggest changes
in law I have seen in nearly 50
years. More responsibilities fall
on practitioners, many of whom
are getting toward the end of their
practising careers and don’t want
the additional responsibility that
goes with private client work.
“There’s stress that didn’t exist
before or was manageable before.
In the advertising industry, for
example, there weren’t contracts,
the deal was done on trust, on a
handshake.
“People stood up and if there
were problems people fixed them
without costing a lot of money.
The word was your bond. It’s now
become contractual, with letters of
engagement. It’s taken some of the
magic away.” ▪
Jock Anderson is a Timaru-based
journalist  jockanderson123@
gmail.com.
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David Munn
retires after
44 years with
Gaze Burt
BY SARAH
HUGHES

David Munn, formerly a partner of Auckland firm
Gaze Burt, has retired after 44 years with the firm. David
holds the record for being the longest-standing partner
in the firm’s 96 year history – a legacy of service that
has inspired many.
David started his career working at a small desk in a
dusty deeds room, with the firm Gaze Bond & Carden.
Four years later, the firm became Gaze Bond Carden &
Munn. As was common at the time, he practised in a
wide range of areas, from commercial law to family and
criminal defence work with significant time spent in
court. In 1987, David was instrumental in merging the
firm with Burt Moodie Gould & Francis, to create the
firm now known as Gaze Burt.
David suffered some heavy setbacks during his career,
including trust account theft by a fellow partner in the
early 1990s and serious health scares. These served
to heighten his awareness of what is valuable in life
and deepen his commitment to his Christian faith.
Throughout everything he remained a man of impeccable
integrity and put others’ needs before his own.
David also put enormous effort and care into a number
of not-for-profit organisations, including roles he highly
valued with Manurewa Childrens’ Home, Baptist
Savings, Leprosy Mission, FamilyLife and as Chairman
of the Board of Birkenhead College.

Franchise practice
During the last 30 years of his career, David rose to
become one of the most highly-regarded franchise
lawyers in New Zealand. He began practising franchise
law when franchising was still in its infancy in New
Zealand. He was attracted to the unique blend of legal,
commercial and inter-personal relationship disciplines
that franchising requires. He was one of the pioneers
of New Zealand franchising, acting for many leading
franchisors and connecting with leading experts across

the world to ensure his expertise was always ahead of
the curve in New Zealand. He shared his knowledge
freely through Law Society seminars and mentored many
younger lawyers who went on to forge successful careers
in franchising and commercial law. David also served as
honorary solicitor to the Franchise Association of New
Zealand for many years.
David is highly regarded at Gaze Burt for his deep
thought, strong work ethic and dedication to his colleagues and clients. He deeply cares about everyone he
works with and works for. He never sought prestige or
attention, but earned both.
David has been gradually easing back his practice
for the past few years and finally retired to spend more
time with his cherished wife Alison, children and grandchildren. He has joined the Board of Thinking Matters, a
charity dedicated to helping Christians engage intelligently with contemporary societal issues. The franchise
practice begun by David continues under current director
Michael Bright and David will no doubt continue his
relationship with Gaze Burt as a friend and support to
the firm. ▪
Sarah Hughes is Practice Manager of Gaze Burt.
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The Innovators
Josh McBride – Barrister | Richmond Chambers
BY ANDREW
KING
LawFest organiser Andrew King continues a series of
interviews with key legal professionals with their innovation and technology stories.
Tell us about yourself
I am a barrister practising in commercial litigation at Richmond
Chambers in Auckland. I was admitted to the bar in 1998, worked in
Sydney and London from 2000 to
2004, and commenced practice as
a barrister sole in Auckland in 2010.
Law is just one of many passions – I
love boating, fishing, skiing, tramping, and mountain biking, preferably
with my family.
What does legal innovation
mean to you?
Developing new ways of accessing
and synthesising legal knowledge
and process. Challenging orthodox
approaches to the development of
the law that has historically been
constrained by limited access to
legal knowledge and know-how.
Finding ways to engage with and
respond to more sophisticated
queries from clients.
What role does technology
play in innovation?
Technology, being a scientific
solution to a practical problem,
has always enabled innovation. The
change that we are witnessing today
lies in the scale and ambition of our
expectations. We now demand that
science delivers us answers not just
to practical problems – such as how
to put a rocket into space – but to
assist us with assessing and judging
human behaviours, such as likely
24

jury reactions, or synthesising a
complex pattern of share trades to
demonstrate market manipulation.
What pressures are
organisations facing in the
delivery of legal services?
Mooers’ Law tells us that information will be accessed and used in
direct proportion to how easy it is
to obtain. Historically, the law has
not been accessible. Buried in bound
volumes in member-only libraries
or law firms, or in proprietary document management systems, the
public have had no option but to
consult with lawyers if they wanted
to understand their legal rights and
obligations.
That paradigm has changed.
Access to legal information today
has never been so easy. Paradoxically,
however, making sense of the law
has never been so hard. Clients
routinely dump vast tracts of electronic information on their lawyer for
review, much of it difficult to extract
and understand without significant
contextual background. Against
the rise of “big data”, lawyers now
have unprecedented access to legal
materials, such as online statutes,
commentary, and case law, from a
multitude of jurisdictions. Clients
routinely email their lawyer with the
results of online searches for cases
that might assist their own position.
The courts have responded to this
increased complexity by insisting

that lawyers reduce the size of
submissions, streamline discovery,
eliminate irrelevant evidence, and
reduce authorities bundles to only
the most relevant cases. The hope
is that this will somehow make
litigation cheaper or easier, as the
material ultimately presented to the
court is diminished.
That in turn puts huge pressure on
counsel to make difficult judgement
calls as to what is in or out, and to
ensure that the claim is put forward
in the most focused and best possible way. The enormity of this task
cannot be overstated, both in terms
of the workload and the difficulty of
the decisions that must be made.
Once these trends are coupled
with increasingly demanding and
sophisticated clients, it is readily
apparent that practice at the bar
is not for the faint-hearted! While
technology can assist to a degree
with streamlining and automating
some of the processes, ultimately
counsel need to have the experience,
wisdom and most importantly
courage to make difficult judgement
calls at every step of the litigation
process, to reduce the number of
documents and legal authorities,
and produce a coherent – and justiciable – package for the courts to
consider and rule on. That task is
well beyond the capabilities of the
average lay litigant.
What developments do
you see in how legal
services are delivered?
The market will continue to consolidate and concentrate as high
volume, low value work (such as
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theory of the case. The traditional
file-sharing apps such as Dropbox
are now being supplanted by more
collaborative and adaptable programs such as Teams and Slack that
integrate readily with video calling
and allow bespoke, client-focused
teams to be constructed for specific projects. This provides a very
flexible, dynamic, client-focused
way to work, and it also enables a
degree of co-operation and – dare
I say it – collaboration with your
opponent that traditional adversarial models eschew.
What are some of your tips to
start innovating or developing
an innovative mindset?
Accepting that innovation requires
some co-operation and goodwill.
Challenging conventional wisdom.
And in the words of Sir Peter Blake,
always asking "But how does this
make the boat go faster?"
Why is it important for legal
professionals to continue to
learn about legal innovation
and leveraging technology?
debt recovery) migrates to online platforms with
automated processing. Time-consuming and routine tasks, such as discovery, will be out-sourced.
Automated processes will allow documents to be
sifted for relevance.
Conversely, there will be increasing demands
on senior counsel to advise on difficult judgement
calls at each stage of the process, such as “what is
relevant?”, “what should we look for?”, “what areas
of law should we research?”, and “what should our
evidence address?”
The role of the senior advocate and adviser will
accordingly become even more relevant and critical.
What opportunities has legal
innovation brought to you?
The ability to offer creative, independent solutions
that take a “pick and mix” approach to the suite of
collaborative and analytical tools available in the
market. I find mind-mapping programmes invaluable
for devising a strategy and framework for the legal

Both the courts
and our clients
expect us to
synthesise
huge volumes
of data and
legal research
into punchy,
focused
claims. That
task is simply
not possible
without
learning how
to automate
and streamline
some of the
traditional legal
processes

Because we cannot survive without
it. Both the courts and our clients
expect us to synthesise huge volumes of data and legal research
into punchy, focused claims. That
task is simply not possible without learning how to automate and
streamline some of the traditional
legal processes, such as discovery,
and then using innovative technology to make sense of that data and
present it in a compelling way. If
we cannot master this skillset, we
will lose relevance, and our clients
will ultimately be forced to look
elsewhere for solutions. ▪
Andrew King  andrew@lawfest.
nz is the organiser of LawFest –
 www.lawfest.nz, and the founder
of the LegalTech Hub –  www.
legaltech.nz
25

Snapshot
of the
Profession
2020
COMPILED BY
GEOFF ADLAM
DESIGNED BY
SOPHIE MELLIGAN
AND ANDREW JACOMBS

26

At 1 May 2020, New Zealand’s
legal profession – like the rest
of the country – had spent three
days in Level 3 lockdown after
nearly five weeks at Level 4.
Just under 15,000 lawyers held
practising certificates, of whom
14,039 worked in New Zealand.
Lockdown had frozen many
things, including new entrants
to the profession: the newest
lawyers in the country were the
35 who had been admitted on 20
March 2020 and subsequently
taken out practising certificates.
COVID-19 has slowed the increase,
but it hasn’t put a stop to the
overall growth in the number
of lawyers, however. At 1 May
2020 there were 353 more New
Zealand-based lawyers than a
year previously, a growth of 2.6%.
This Snapshot draws on information held by the New Zealand
Law Society | Te Kāhui Ture o
Aotearoa in its role of regulator
of the practice of law. Historical
statistics are taken from New

Zealand Law Society annual
reports. Care has been taken
to present the information in
such a way that identification of
individuals or organisations is not
possible.
In 1876, The Jurist stated that
New Zealand had 225 lawyers.
This gave the country one
lawyer for every 1,782 people.
The number of lawyers has
grown at a faster rate than New
Zealand’s population since the
end of World War II. The number
of people per lawyer rose from
the mid-1920s until it peaked in
1943 at 1277.8 people for every
lawyer. From then the proportion
of lawyers started to increase,
gaining momentum from the
mid-1970s. The introduction of
the Lawyers and Conveyancers
Act 2006 meant that lawyers who
were based overseas could hold
a New Zealand practising certificate, but they have been omitted
from the 2010 and 2020 figures
for the purposes of comparison.
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Lawyers based in New Zealand

14,981
15000

12500
11,223

10000
8,287
7500
5,900
5000

4,016
2,776

2500

1,276

1,767

1,711

1,836

1930

1940

1950

2,197

225
0
1876

1920

1960

1970

1980

1990

2000

2010

2020

People per lawyer in New Zealand

= 100 people

1,782
1876

972
1920

853
1930

955
1940

1,050
1950

1,094
1960

1,027
1970

791

1980

578
1990

467
2000

390
2010

356
2020
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new Zealand practising certificate holders
Centre

Barristers

In-house

Law Firms

Unknown

Auckland

890

1,319

3,821

75

Wellington

231

1,256

1,030

Christchurch

149

220

Hamilton

72

Tauranga
Dunedin

Female

Male

6,105*

3,107

2,997

39

2,556*

1,395

1,160

962

27

1,358

762

596

99

375

12

558

314

244

44

53

243

3

343

184

159

44

47

206

5

302

158

144

4

90

143

9

246

127

119

Nelson

10

16

148

0

174

87

87

Whangārei

19

16

116

2

153

82

71

Rotorua

16

18

116

1

151

83

68

New Plymouth

11

16

102

3

132

72

60

Invercargill

6

7

114

2

129

63

66

Palmerston North

5

13

103

2

123

53

70

14

19

88

1

122

50

72

Queenstown

5

6

100

1

112

65

47

Hastings

8

12

75

1

96

53

43

Whanganui

7

4

54

1

66

28

38

Gisborne

1

7

53

0

61

32

29

Blenheim

9

5

45

1

60

32

28

Porirua

7

19

32

2

60

33

27

Timaru

2

3

49

1

55

30

25

Pukekohe

2

4

45

0

51

24

27

Rangiora

4

3

37

0

44

21

23

Ashburton

1

4

36

1

42

25

17

Taupō

4

4

34

0

42

22

20

Masterton

5

1

31

0

37

20

17

Paraparaumu

8

4

21

2

35

17

18

Whakatāne

0

3

28

1

32

19

13

96

78

593

24

794

416

378

NZ-based

1,674

3,346

8,800

216

7,374

6,663

Overseas

28

252

628

34

486

456

1,702

3,598

9,428

250

7,860

7,119

Lower Hutt

Napier

Other centres

Total

Total

14,039*
942
14,981*

*Total includes Gender Diverse lawyers.
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Whangārei 153
9th F 53.6% M 46.4%

Auckland 6,105
1st F 50.9% M 49.1%

Pukekohe 51
22nd F 47.1% M 52.9%

Tauranga 343
5th F 53.6% M 46.4%

Rotorua 151
10th F 55.0% M 45.0%

Whakatāne 32
28th F 59.4% M 40.6%

Hamilton 558
4th F 56.3% M 43.7%

Taupō 42
25th F 52.4% M 47.6%

New Plymouth 132
11th F 54.5% M 45.5%

Whanganui 66
17th F 42.4% M 57.6%

Palmerston North 123
13th F 43.1% M 56.9%

Paraparaumu 35
27th F 48.6% M 51.4%

Masterton 37
26th F 54.1% M 45.9%

Porirua 60
20th F 55.0% M 45.0%

Gisborne 61

Lower Hutt 246

18th F 52.5% M 47.5%

7th F 51.6% M 48.4%

Wellington 2,556
2nd F 54.6% M 45.4%

Napier 122
14th F 41.0% M 59.0%

Hastings 96
16th F 55.2% M 44.8%

Blenheim 60
19th F 53.3% M 46.7%

Nelson 174
8th F 50.0% M 50.0%

Rangiora 44
23rd F 47.7% M 52.3%

Christchurch 1,358
3rd F 56.1% M 43.9%

Ashburton 42
24th F 59.5% M 40.5%

Timaru 55
21st F 54.5% M 45.5%

Queenstown 112
15th F 58.0% M 42.0%

Dunedin 302
6th F 52.3% M 47.7%

Invercargill 129
12th F 48.8% M 51.2%
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Gender
Women make up 52.5% of 14,039 New
Zealand-based lawyers. Women outnumbered men for the first time in January
2018. Over 60% of people admitted as
lawyers in New Zealand are women. If
this rate continues – and it shows no
sign of slowing – women will comprise
around 60% of the profession by 2030. Of
lawyers currently in practice, just under
46% of women have been in practice for

10 years or less, compared with 31% of
men – and 62% of all lawyers who have
been admitted in the last decade are
women. Of course that needs to be balanced against the fact that women make
up just 34% of directors and partners in
firms with more than one lawyer, and
slightly under 23% of Queen’s Counsel.
Information on lawyer gender was first
collected by the Law Society in 1977.

In that year there were 168 practising
women lawyers – just 4.6% of the profession. The first information on admission
of women as barristers and solicitors of
the High Court is available for 1980. The
tipping point was in 1993, when more
women were admitted than men for
the first time. It took another 24 years
before there were more women lawyers
than men.

2015
46.9%

52.5% 2020

2010
43.9%

2005
39.0%

2000
34.0%

1995
27.0%

1990
20.8%

1985

1980
6.9%

12.3%

1977
4.6%

P R O P O RT I O N O F W O M E N P R A C T I S I N G I N N E W Z E A L A N D



Proportion of women
On a population centre basis,
there is a wide variation in the
gender balance. In centres
with 10 or more lawyers this
ranges from Waiuku’s all-woman
legal profession to male-heavy
Matamata. There were 56 centres with 10 or more lawyers,
and of these 34 had a majority
of women, there were equal
numbers in 2, and there was a
majority of men in 21.

30

2015
61.0%

2019

2010
62.7%

61.4%

2005
61.2%

2000
57.4%

1995
50.8%

1990
45.8%

1985
42.1%

26.3%

1980

P R O P O RT I O N O F WO M E N A D M I S S I O N S I N N E W Z E A L A N D


C E N T R E S W I T H T H E H I G H E S T A N D L OW E S T P R O P O RT I O N
O F WO M E N L AW Y E R S ( M O R E T H A N 10 L AW Y E R S )
Women

Waiuku
Waihi
Drury
Wanaka
Thames
Havelock North
Warkworth
Whangaparaoa
Greymouth
Matamata

Men
100.0%

90.9%
83.3%
72.4%
64.7%
36.4%
35.7%
33.3%
30.8%
22.2%
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Ethnicity
P R O P O RT I O N O F L AW Y E R S N Z B A S E D A N D OV E R S E A S BY E T H N I C I T Y

81.2%

NZ European

73.7%

10,548

643

6.6%

Māori

860

3.3%
29

6.4%

Other European

835

8.0%
70

3.6%

Chinese

470

6.5%
57

2.5%

Indian

320

NZ Based

2.3%

Overseas

20

Lawyers have been required to provide information on their
ethnicity since 2017, with the option of refusing to state. Over
93% give ethnicity details, selecting from 17 options (along
with “Other”). The number and proportion of lawyers who
identify with an ethnicity is shown for the most-selected
options. Lawyers may identify with more than one ethnicity,
so the proportion is for the number of lawyers as a ratio of all
who provided ethnicity information.

2.0%

Other Asian

256

3.3%
20

Sāmoan

1.5%
197

1.0%
9

South-east Asian

1.2%
158

3.0%
26

Language

229

172
153

140

79

79

78

Sāmoan

Spanish

Afrikaans

Korean

Māori

Hindi

French

99

Mandarin

Lawyers are given the option of stating
which languages they speak. Just under
65% leave this blank, meaning the information is very indicative only – although
it is likely that those who are proficient
in a language other than English would
favour including this in the information
held on the Register of Lawyers. Four
lawyers selected New Zealand’s other
official language, New Zealand Sign
Language. Apart from English (selected
by 4,597) the most-selected languages
for New Zealand-based lawyers are:
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Age and Experience
It is optional to disclose your age to
the Law Society, and the older lawyers
tend to be more wary about doing this.

Overall, just under 85% of lawyers have
shared their age. The oldest practising
lawyer in New Zealand is aged 92 and

the youngest turned 22 a couple of
months ago.

M E D I A N A G E O F L AW Y E R S
Women 37y 7m

All lawyers

Total 39y 10m

Men 43y 9m
Women 38y 5m

NZ based
lawyers

Total 40y 9m

Men 44y 11m
Women 31y 11m

Overseas
lawyers

Total 32y 10m

Men 34y 2m
Women 31y 11m

Law firm
employees

Total 32y 4m

Men 34y 2m
Women 44y 10m

Law firm
partners

Total 47y 2m

Men 48y 7m
Women 46y 3m

Law firm
directors

Total 49y 2m

Men 51y 10m
Women 48y 11m

Barristers sole
Total 53y 2m

Men 56y 6m
Women 31y 7m

Employed
barristers
Total 31y 7m

Men 31y 8m
Women 53y 9m

Sole
practioners

Total 60y 1m

Men 62y 6m
Women 38y 1m

In-house
lawyers

Total 38y 0m

Men 38y 0m
Women 38y 4m

NZ European

Total 40y 7m

Men 44y 6m
Women 37y 5m

Māori

Total 38y 3m

Men 40y 6m
Women 36y 2m

Chinese

Total 37y 7m

Men 39y 10m
Women 34y 7m

Indian

Total 37y 8m

Men 45y 3m
Women 38y 8m

Sāmoan

Total 39y 6m

Men 44y 8m

20y
32

30y

40y

50y

60y

70y

80y

90y

100y
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Time in practice
Hours worked

from admission
Information from the last decade
indicates that most New Zealand
lawyers spend around 40 to 45
years in practice, and quite a
few seem to stop renewing their
practising certificates at the age
of 68. The data available doesn’t
track lawyers who step down
from partnership or directorships
to become consultants and often
reduce their work hours to focus
on a few clients (then showing up

in the “employed lawyer” data).
At 1 May 2020, the median time
in practice for all New Zealandbased lawyers was 15 years and
2 months, while lawyers based
overseas had a median time in
practice of 7 years and 6 months.
The data used does not take
account of time when a lawyer
was not practising (for example,
away on parental leave, time out,
overseas, or other reasons).

The New Zealand Law Society and Niche Legal
Salary Survey 2018 focused on employed lawyers
only. It found that 85% of respondents worked
full-time (over 37.5 hours a week) – 96% of men
and 80% of women. Of those who worked
part-time, 52% worked 21 to 30 hours, with
30% working more than 30 hours. Slightly more
(86%) private practice lawyers worked full-time
than in-house lawyers (84%). Lawyers working
in smaller centres – 22% – were more likely to
work part-time.

MEDIAN TIME IN PRACTICE FROM ADMISSION
Women 11y 9m

All lawyers

Total 14y 6m
Men 18y 7m
Women 5y 10m

Law firm
employees

Total 6y 3m
Men 6y 10m
Women 21y 1m

Law firm
partners

Total 24y 4m
Men 27y 1m
Women 16y 11m

Law firm
directors

Total 19y 11m
Men 23y 10m
Women 21y 7m

Barristers sole
Total 25y 2m

Men 29y 0m
Women 4y 5m

Employed
Barristers

Total 3y 10m
Men 3y 9m
Women 25y 2m

Sole
practioners

Total 32y 5m
Men 37y 1m
Women 12y 7m

In-house
lawyers

Total 12y 5m
Men 12y 1m

0y

10y

20y

30y

40y

50y

60y

70y

80y
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Locations
Lawyers work in over 150 separate
communities around New Zealand and
lawyers with New Zealand practising
certificates are working in 47 countries
overseas. While lawyers may provide
services in more than one location,
the information shows the place which
appears on the Register of Lawyers.

Lawyers per head
of population
The population is calculated on that
of the urban area and is sourced from
Statistics New Zealand’s estimates at 31
March 2020, when the total estimated
resident population was 5,002,100. This
gave one lawyer for every 356.4 people.
Wellington’s large contingent of in-house
lawyers puts it well ahead of the rest of
the country when looking at the ratio
of lawyers to population. Taking out the
in-house lawyers effectively doubles its
ratio from one lawyer to every 84 people

to one for every 161. At the other end,
a number of communities are not well
served in permanent lawyer numbers.
Waitara has just one for its estimated
7,040 people, but is only 15 km from
New Plymouth. Kaikōura no longer has
a permanent lawyer, while the Chatham
Islands now does have a lawyer. New
Zealand’s relatively small size means
that a town with lawyers is not all
that far away from anywhere, and a
number of firms usually provide regular
scheduled services where lawyers are
thin on the ground.

L AW Y E R S P E R H E A D O F P O P u L AT I O N

( T E N H I G H E S T A N D L OW E S T P R O P O RT I O N L O C AT I O N S )
= 100 people

7040:1
Waitara

84:1

Wellington

34

4350:1
Picton

142:1

Queenstown

3640:1

Inglewood

195:1

Kaikohe

3540:1
Kawerau

249:1

Kerikeri

2145:1
Wairoa

257:1

Auckland

2115:1

2060:1

278:1

283:1

Motueka

Christchurch

Opotiki

Nelson

2050:1
Putaruru

303:1

Hamilton

2044:1

1660:1

307:1

308:1

Rolleston

Wanaka

Turangi

Drury
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Location of
lawyers since
admission
It is clear that New
Zealand lawyers are
clustered in the larger
p o p u l a t i o n ce n t re s ,
where the legal work is
found. Just over 54% of
New Zealanders live in
seven major urban areas,
but 81.9% of lawyers are
based there. Mapping
lawyers to Statistics New
Zealand’s 2018 Statistical
Standard for Geographic
Areas shows that the
shorter the time in practice, the more likely a
lawyer is to be found in a
large population centre –
84.8% of lawyers in their
first five years are based
in the major urban areas,
compared with 71.5%
of lawyers who have
practised for over 40
years. Areas classified
as “rural” are the home
to around 750,000 New
Zealanders – but just 34
lawyers.

Lawyers based
overseas
Over half the lawyers
with New Zealand practising certificates who are
working overseas are in
England, with most in
London. Most (67%) work
for law firms, with 27%
working in-house, and
69.6% are 10 years or less
out from admission (compared to 38.6% of New
Zealand-based lawyers).
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100%

80%

60%

40%

20%

0%
0–5

6–10

Area

Population

■ Major urban

100,000+

■ Large urban

11–20

21–30

31–40

40+

0–5

6–10

11–20

21–30

31–40

40+

Total

84.8%

83.6%

81.8%

81.9%

79.9%

71.5%

81.9%

30,000-99,999

8.3%

8.1%

8.8%

10.4%

9.9%

13.4%

9.3%

■ Medium urban

10,000-29,999

4.5%

5.4%

5.3%

4.1%

5.6%

7.3%

5.1%

■ Small urban

1,000-9,999

2.4%

2.4%

3.9%

3.5%

3.7%

7.6%

3.5%

0.0%

0.5%

0.2%

0.1%

0.9%

0.1%

0.2%

■ Rural

P R A C T I S I N G C E RT I F I C AT E H O L D E R S
W O R K I N G OV E R S E A S , 1 F E B RuA RY 20 19

England 566

Dubai 25

Hong Kong 48

60.1%
England

Japan 16

12.0%

Australia

5.1%

Hong Kong

4.8%

Singapore

2.7%
Dubai

1.7%
Japan

Singapore 45

Australia 113

All Others 129

13.7%

All Others
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Types of Practice

B U S I N E S S O F E M P L OY E R S
O F I N - H O U S E L AW Y E R S

50.4%

Government

Lawyers may practise in three different
ways: as barristers and solicitors, as barristers sole, and as in-house lawyers. Each
of those categories may be subdivided

Barristers
At 1 May there were 1674 lawyers practising
as barristers – 11.9% of New Zealand-based
lawyers. Of these, 1517 were barristers
sole – who included 137 Queen’s Counsel
– and 157 were employed barristers who
worked for barristers sole and were unable
to practise on their own account. Barristers
are based throughout New Zealand, but
are concentrated in a few main centres.
Just over three-quarters are in Auckland,
Christchurch and Wellington. Men make
up 60% of barristers sole, but 62% of
employed barristers are women.

In-house lawyers
The proportion of lawyers who practise
as in-house lawyers has been increasing
over the last decade. In-house lawyers now
make up 23.8% of New Zealand-based lawyers. Wellington and Auckland dominate,
with 77% of all in-house lawyers. While
Auckland now has more in-house lawyers
than Wellington, the legal profession in
Wellington (49.1% of all lawyers) and Lower
Hutt (36.6%) still has the highest proportion
working in-house.
The employers of in-house lawyers
can be categorised by several differing
functions. Central government employs
just over half (including district health
boards and the 190 lawyers who work for
the Public Defence Service), followed by
the corporate sector.

37.9%

Commercial Enterprise

4.5%

Local Government

3.3%

Community Law Centres

2.4%
Other

1.4%

Academic

Areas of Practice
Lawyers are asked to give information
on the areas in which they practise. Over
72% have provided this, with a large
proportion of those who do not having
been in practice for 10 years or less.

The information in this section shows
the proportion of lawyers who have indicated the areas in which they practise.
As with past years, the most-practised
areas are company and commercial,

Practises more than half their time

Company and commercial

14.6%

Property

14.9%

Civil litigation

40.7%

11.3%
5.2%

35.1%
29.1%

5.4%

26.9%
22.2%

9.9%

Administrative/Public

3.2%

Banking and finance

3.3%

Intellectual Property
Mediation
Resource Management

16.2%
14.7%

2.4%

14.1%
13.5%

1.7%

13.2%

3.1%

Tax

2.4%

9.2%

Insurance

2.1%

8.8%

Immigration

2.2%

Treaty/Māori
36

35.2%

9.6%

Employment
Criminal

Practises less than half their time
47.4%

Trusts and estates
Family

property, civil litigation and trusts and
estates. Some differences show in the
areas practised by gender (with a high
proportion of women specialising in
family law) and ethnicity.

1.5%

7.2%
5.2%
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Lawyers in sole practices
For regulatory purposes, lawyers in firms
with just one person able to practise on
own account are defined as sole practices. However, for the purposes of this
Snapshot, firms where there is just one
lawyer of any type are considered separately from multi-lawyer firms and are
defined as sole practices. Firms with a
sole principal and other lawyers can have
up to 20 employed lawyers and these
have completely different characteristics
from single lawyer firms. At 1 May there
were 1222 sole practices, of which 769
(62.9%) were run by a male lawyer.

“NewLaw” firms
While required to follow the regulatory requirements, several firms have

WO M E N L AW Y E R S I N
“ N E W L AW ” AT 1 M AY

emerged recently which follow a
different operating model from that
traditionally followed. As defined by the
Australasian Legal Practice Management
Association (ALPMA), “NewLaw” is “any
model, process, or tool that represents
a significantly different approach to the
creation or provision of legal services
than what the legal profession traditionally has employed.” While the firms have
an incorporated structure to comply
with requirements, they typically supply
their lawyers to organisations or other
firms and so provide their legal services
in a different manner. There are less than
a dozen firms operating in this manner,
including LOD, Juno Legal, Shift Advisory,
Arthur Noble, Extra Law and Avid Legal,
but they are a growing group. At 1 May
2020 there were 67 lawyers in “NewLaw”
firms, of whom 45 were women.

Women

Men

= 1 person

25.9%
23.8%
Criminal
Family
Employment
Property
Trusts and estates

Sāmoan Ethnicity

Company and commercial
Property
Civil litigation
Trusts and estates
Family

nZ European Ethnicity

28.1%

34.0%

40.8%
35.3%
35.1%

36.6%
36.1%
32.7%
31.7%
31.6%

Māori Ethnicity

Company and commercial
Property
Trusts and estates
Criminal
Civil litigation

46.4%
43.5%

48.0%

48.4%
46.1%
40.1%
39.6%
37.8%

Indian Ethnicity

Company and commercial
Property
Trusts and estates
Family
Civil litigation

44.3%
33.2%
30.8%
Company and commercial
Property
Trusts and estates
Family
Immigration

Chinese Ethnicity

30.1%

Men

Company and commercial
Property
Civil litigation
Trusts and estates
Employment

Women

Company and commercial
Property
Family
Civil litigation
Trusts and estates

37.8%
34.1%
30.4%
28.9%
28.8%

47.0%
41.2%
41.1%

56.5%

59.4%
54.5%

T H E M O S T- P R A C T I S E D A R E A S O F L AW BY G E N D E R A N D E T H N I C I T Y
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All multi-lawyer firms

Lawyers in

983 firms 7,578 lawyers

multi-lawyer firms
F emp vs F P/D

Just under 54% of New Zealand’s lawyers
work in firms with more than one lawyer.
Lawyers who have not yet received the
right to practise on their own account
who work in law firms are classified as
employees. Employees make up 65% of
lawyers working in multi-lawyer firms,
while the remainder are directors (10%)
or partners (25%).
Women lawyers now outnumber
men in multi-lawyer firms, making up
52% of all lawyers. However, 22.9% of
the women are partners or directors,
compared to 48.8% of the men.

28.3pp
Percentage point
difference between
% of female
partners/directors
and % of female
employees

Male employee

Total employees

Female employee

1,851 37.7%

7,578

62.3% 3,058

Male part/dir

Total part/dir

Female part/dir

1,752 66.0%

2,669

34.0% 907

20+ Partners/Directors
14 firms 1,942 lawyers

10–19 Partners/Directors
21 firms 741 lawyers

F emp vs F P/D

32.6pp

F emp vs F P/D

31.1pp

Male employee
Male employee

Total employees

532 36.9%

1,441

Male part/dir

Total part/dir

349 69.5%

501

Female employee

63.1% 909
Female part/dir

Total employees

172 35.7%

482

Male part/dir

Total part/dir

173 66.8%

259

Female employee

64.3% 310
Female part/dir

33.2% 86

30.5% 153

1–3 Partners/Directors
789 firms 2,892 lawyers

4–9 Partners/Directors
159 firms 2,003 lawyers

F emp vs F P/D

24.2pp

F emp vs F P/D

29.6pp

Male employee

38

Total employees

462 38.7%

1,195

Male part/dir

Total part/dir

552 68.3%

808

Female employee

Male employee

Total employees

61.3% 733

688 38.4%

1,791

Female part/dir

Male part/dir

Total part/dir

31.7% 256

689 62.6%

1,101

Female employee

61.6% 1,103
Female part/dir

37.4% 412

L AW TA L K 9 4 0 · J u ne 2 0 2 0

SNAPSHOT OF THE PROFESSION 2020

Some Census
2018 information
According to the 2018 Census, a majority of
New Zealand’s lawyers earn over $100,000
a year, are New Zealand European, were
born here, and have no religion. The
census had its ups and downs, with
problems arising from the “digital-first”
approach. Some information from the 2018

Census relating to the legal profession has
been obtained from Statistics NZ. Given
the problems, only information where
Statistics NZ rated “high quality” was
purchased. Statistics NZ staff were very
helpful during this process.
The information covers those people

who completed the census and
described themselves as barrister, solicitor or intellectual property lawyer. The
numbers involved are close to those held
on the Register of Lawyers and are provided on an “as is, where is” basis.

Income
R E P O RT E D TOTA L P E R S O N A L A N N uA L I N C O M E 15 Y E A R S A N D OV E R , C E N S u S 20 18
Loss to $30,000

$30,001 to $50,000

$50,001 to $100,000

$100,001 to $150,000

$150,000 or more

Male Lawyers
3.9%

6.5%

25.9%

19.2%

44.6%

All Males
21.4%

24.5%

38.8%

9.2%

6.1%

Female Lawyers
6.6%

12.7%

40.0%

20.1%

20.7%

All Females
36.6%

27.9%

29.2%
4.2%
2.1%

All Lawyers
5.3%

9.7%

33.1%

19.6%

32.4%

All New Zealanders
28.6%

26.1%

34.2%

6.8%
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Ethnicity
Law Society information on ethnicity is included elsewhere, but the Census 2018
results provide a comparison with all New Zealanders, aged 15 and over. It is important
to note that the youngest lawyer in New Zealand is aged 22, so the comparison
is indicative only.

M A I N L AW Y E R E T H N I C I T Y S E L E C T I O N , 15 Y E A R S A N D OV E R , C E N S u S 20 18
NZ European

Māori

Chinese nfd

Indian nfd

English

Sāmoan

New Zealander

Korean

Other

Male Lawyers
82.6%

6.1%
3.1%
2.2%
1.6%
1.1%
1.8%
0.6%

9.8%

All Males
63.6%

13.2%
4.0%

6.0%
1.8%
3.1%
1.3%
0.7%

16.9%

Female Lawyers
78.1%

8.8%
4.3%
2.9%
1.6%
2.0%
1.2%
1.2%

13.0%

All Females
65.1%

13.8%
4.5%
4.5%
1.9%
3.1%
0.8%
0.7%

17.7%

All Lawyers
80.4%

7.5%
3.7%
2.6%
1.6%
1.5%
1.5%
1.0%

11.4%

All New Zealanders
64.3%
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13.5%
4.2%

5.3%
1.9%
3.1%
1.1%
0.7%

17.3%
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Birthplace
Just over three-quarters (76.9%) of New Zealand-resident lawyers were born here.
This is higher than the 67.7% of the whole population aged 15 and over who were
New Zealand-born.

M A I N P L A C E S O F B I RT H , 15 Y E A R S A N D OV E R , C E N S u S 20 18
New Zealand

Uk & Ireland

Asia

Middle East & Africa

Australia

Pacific Islands

Europe

North America

Male Lawyers
77.9%

6.9%

5.3%
2.7%
1.9%
1.5%
1.2%
1.4%

All Males
67.3%

6.7%

12.1%
3.1%
1.5%

4.3%
2.1%
0.9%

Female Lawyers
76.1%

5.9%

7.2%
2.1%
2.2%
1.7%
2.0%
1.4%

All Females
68.1%

6.4%

11.6%
2.9%
1.7%

4.0%
2.4%
1.1%

All Lawyers
76.9%

6.4%

6.3%
2.4%
2.1%
1.6%
1.6%
1.4%

All New Zealanders
67.7%

6.6%

11.9%
3.0%
1.6%

4.1%
2.2%
1.0%
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Religious affiliation
Among affiliations to major religions with a relatively small number of lawyer adherents
were Buddhism (96 lawyers, 0.7%), Islam (66, 0.5%), Latter Day Saints (63, 0.5%),
Judaism (60, 0.5%) and Sikhism (33, 0.2%). There were also 51 lawyers who said
they belonged to the Jedi religion.

M A I N R E L I G I O u S A F F I L I AT I O N S , 15 Y E A R S A N D OV E R , C E N S u S 20 18
No religion

Catholicism

Other Christian

Hinduism

Anglican

Christian nfd

Object to state

Presbyterian, Congregational & Reformed

All Others

Male Lawyers
49.4%

11.8%

12.4%

5.8%

5.7%

4.9%
1.3%
1.3%

All Males
51.0%

9.5%

5.4%

6.1%

6.3%

4.4%
1.5%
3.3%

Female Lawyers
53.2%

12.3%

9.5%

7.1%

4.9%
3.8%
1.3%
1.3%

All Females
47.7%

11.1%

7.1%

6.8%

6.0%

5.2%
1.6%
2.6%

All Lawyers
51.3%

12.1%

10.9%

6.4%

5.3%

4.3%
1.3%
1.3%

All New Zealanders
49.4%
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10.3%

6.2%

6.4%

6.1%

4.8%
1.6%
3.0%

7.3%

12.6%

6.6%

11.8%

6.9%

12.2%
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Legal practice during
levels 3 and 4 in a
Whanganui law firm
BY JAMES
GREENLAND

While lockdown has been a
unique experience for Whanganui
lawyers, it’s not been entirely without precedent.
An upturning of daily life, restrictions on movement and a reduction
in workload would all have been
experienced by practitioners the last
time something like this happened,
during the devastating influenza
pandemic of 1918.
The New Zealand Yearbook 1920
records that in 1918 court filings
were down about 16% from the
year before, crime and convictions
waned, and divorce rates almost
doubled the year following.
(Notably, the statistics also show
consumption of alcohol to have
spiked sharply upwards in 1919,
probably a sign of lifting spirits after
both the dreadful pandemic and the
Great War.)
Mo re t h a n 1 0 0 p e o p l e i n
Whanganui died last century – the
so-called Spanish Flu surely having
an effect on the lawyers at Treadwell
Gordon, even then already nearly
50 years old.
While the effects of COVID-19 this
century have thankfully not been so
severe, the response to and aftermath of the virus have nevertheless
had a significant impact on life and
legal practice.

The starting point
Treadwell Gordon is one of the
country’s oldest firms. Founded in
1869, it has offices across the region,

in Marton, Taihape and Ohakune,
and at least one lawyer who works
remotely from further afield.
From meeting clients online to
managing workloads from home
offices, in isolation or overrun with
children, coronavirus has presented
an interesting, at times challenging
experience for all at the firm.
Partner and firm manager Richard
Austin says there was an extremely
busy period of adjustment in his
home office during the early stages
of lockdown Level 4, materially
contributed to by him juggling tasks
and technology that others in the
office would usually be around to
assist with.
“Answering the phone, taking
messages, filing, printing and
scanning.
“Whilst we were fully ‘tooled-up’
and able to work remotely, many
things simply took longer,” he says.
“The power of the firm’s big
printer/scanner is not matched by
the little inkjet at home.”
Having made the tough decision
to significantly reduce staff levels
during the lockdown, he and fellow
partner Simon Badger are happy
things seem to be returning to
normal, or at least more normal,
under Level two.
While the Government’s wage-
subsidy scheme allowed the partners some time to plan and adjust
without having to make knee-jerk
reactions, they know it’s been a
difficult time for staff.
The buzz back in the office, the

close-knit team working together
again – albeit mindful of social distancing and safe hygiene practices –
is welcome.

Technology changes
“Collegiality [during lockdown] was
ensured through regular Microsoft
Teams video messaging, including
the regular Friday drinks and quiz,”
Richard says, technology essential
to working through the lockdown.
The firm was already set up with
a paperless office system – all files
stored electronically and accessible
remotely, says Simon. Already familiar
with Zoom, it was no problem moving
much of his daily communications,
with clients and colleagues, to the
online video conferencing platform.
More confronting was the effect
on workflow. With an immediate
reduction of about 30%, peaking
at 50% at one point during level 4,
budgets took a hit but “the trend
right now is positive,” says Simon.
“We started making plans immediately. In the end there were six
iterations of our plan to enter
lockdown, due to the constantly
evolving situation and guidelines.
“That has meant our approach
coming out of lockdown has been
more reactive, than the proactive
approach we took going in.”
He says that, generally, everyone
has been understanding of the challenging situation.
“People were more than willing
to use other methods to meet and
interact.
43
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“Most people had picked up on
the technology in their personal
lives to stay connected. The communication around remote/digital
signing of documents early on in
the lockdown from the Law Society
and other sources was very good.”

50 years of legal practice
Garry Spooner stepped down
from the helm three years ago, but
remains a salaried partner in the
firm. This year he celebrated his 50th
year of legal practice, having spent
every one of them at Treadwell
Gordon.
All who have been with the
firm long are familiar with Garry’s
friendly presence around the practice, and his reliable good form at
office Christmas parties, always
accompanied by Elizabeth, his wife
of 49 years.
When lockdown arrived, Garry –
whose practice today is mostly relationship property matters – was
grateful to be able to stay at home,
relying on colleague Pétra to help
with his files.
“I am something of a dinosaur
with technology but very savvy
44
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with voice-activated dictation,”
he says [into a microphone – his
computer composing the response
to my email].
“I would probably struggle working away from the office but what
was provided for me was first class,”
he says.
An avid sports fan and cherished
member of several local and national
sports trusts and boards, lockdown
provided a welcome opportunity for
Garry to get back to the things he
loves.
“That allowed me to have an
extended holiday – very rare for me,
I might say, to catch up on gardening, reading, watching cricket and
rugby replays, and extending my
morning walks.
“What I missed was the camaraderie of everyone at the office and
having the best office and vista in
Whanganui.”

Transition for remote
worker easier
Lisa Douglas joined the firm as
civil litigation partner in 2017. She
understands the value of being a
part of the team.

She works remotely out of her
home office in Clevedon, a rural
community 40 minutes south
of Auckland – itself a one-hour
Air Chathams flight away from
Whanganui.
“Whereas, once upon a time, it
would have been seen as an impossibility for a lawyer who carries out
court work to practise away from
the firm’s offices and the local
courthouse, these days it’s entirely
possible,” Lisa says.
“Mainly this is because – apart
from hearings – a lot of engagement
with the court is by telephone and
email, we have become largely
paperless, and because technology
has created endless possibilities for
communications with clients and
colleagues.”
Being accustomed to working
remotely meant for Lisa, the transition to working under lockdown
wasn’t as drastic as it was for many
others.
“I know that many of my colleagues, and friends who work in
other industries, have found working from home during the lockdown
very difficult.
“For me, it was for the most part
business-as-usual, and I’ve been
very happy to share with colleagues
some of the tips I’ve learnt working
from home over the past few years.”
Lisa believes routine, good
time-management skills, and regular communication with colleagues
are the essential ingredients of a
productive, positive work day.
Certain things have taken time to
learn, she says, “like going through
the usual daily routine – shower,
breakfast, and exercise before you
turn the computer on. And getting
dressed to a reasonable standard –
perhaps without the high heels”.
“These simple things should not
be under-rated as having an impact
on quality of work.
“Funnily enough, I have an old
work colleague who – also remote
working – used to take her handbag
to her home office.
“Whatever works to create the
environment that you need to be in
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the right headspace to use your legal
skills in the same way you would if
in a shared office with other lawyers.
“Structure in the day is also very
important, as is setting boundaries.
Without them, there can very easily
end up being an unhealthy blur
between work and home life.
“A dedicated home office that
sits away from family space is a
huge help, as well as adopting a
discipline of not spreading work
papers throughout the house, which
at least subliminally keeps work on
one’s mind more than it ought to be.
“It is also hugely beneficial, indeed
healthy, to discuss challenges and
bounce strategies off colleagues.
“And, perhaps most importantly,
the key to effective, happy remote
working is ensuring there is frequent, meaningful communication
with colleagues. Working from
home would be very isolating and
lonely without it.”

“Everything
moved so fast”
As usual during trying times,
coronavirus presented even more
difficulties for those already living
in distress, including families Pétra
Allen regularly assists through her
volunteer work with the Womens’
Refuge after-hours crisis line.
“There was a dramatic increase in
calls during the lockdown period,”
says Pétra, in her fifth year of general
practice with Treadwell Gordon.
“It was difficult to navigate as
lockdown prevented the safehouse from being used. But the
Whanganui Womens’ Refuge Office
had some great procedures in place
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to manage that.”
As fo r h e r p a i d p ra c t i ce ,
“everything moved so fast”.
“It took a few days to adjust to
working from home,” she says, due
also to an especially busy period of
settlements and pressing matters.
“I don’t think I have ever spent so
much time on the phone.
“Our office is (mostly) paperless
so access to electronic files was
seamless. I do not have a printer
or scanner in my home office and
I never needed one – a healthy
reminder for me and my printer
usage when I head back to the office.
“Overall, I think it has been a great
experience and a good test of how
flexible even the legal community
can be.
“Transactional work such as conveyancing took a little longer than
usual as there are several people
involved.
“But ultimately, I think my work
benefited from having less distractions at home.
“There are far fewer distractions
in my home office which gave
me a great opportunity to catch
up – although after 50 days I have
started to miss the team environment, with colleagues around to
bounce ideas off.
“Moving forward, this has been
a good opportunity to see just how
effective our technology is and perhaps will make some people think
twice about their carbon footprint
and whether it is worth travelling
two or three hours for a one-hour
meeting.
“In saying that though, I do miss
the client interaction, particularly

with our rural clients who I usually
see out on the farm once or twice
a month. Nothing beats talking to
someone face to face.”

The newest firm member
For the firm’s newest employee
Andrew Penn, it’s been an “extended
holiday”.
Moving from Wellington to start
with Treadwell Gordon in early
March, Andrew’s general commercial practice was “just starting to
generate some momentum” when
lockdown struck.
Andrew says the unexpected
time at home hasn’t been so bad,
his bubble straddled by Castlecliff
beach and golf links.
“Having the space has been a
godsend. If we were in Wellington –
before coming here, we were in a
little rental in Karori – we would
have been stuck inside. It would’ve
been a nightmare.”
With two teenage daughters at
home, and wife Jill – also a lawyer,
for Oranga Tamariki and an essential worker who’s worked remotely
most days during level three and
four – Andrew has enjoyed time
spent with family, playing the “main
parent” for a spell, and especially
hanging out with his six-year-old
son James.
With that said, working parents
will likely echo his reflective sentiment on lockdown lifting to level
two: “I’m looking forward to school
re-opening.” ▪
James Greenland  james.w.
greenland@gmail.com is a journalist based in Whanganui.

Grant Allan LLB

Mediator (Resolution Institute - Advanced Mediator Panel)
Available to conduct mediations
Either ‘In-person’ anywhere in NZ without any charge for travel costs.
Or
‘Online’ via Zoom
FOR MORE INFORMATION

grantallan.co.nz

 0800 400 411  grant_allan@xtra.co.nz

45

PRACTICE

J u ne 2 0 2 0 · L AW TA L K 9 4 0

PRACTICE

What COVID-19 has taught
us about flexible working
BY NADINE
HAINES

On Wednesday 25 March, New
Zealand entered a mandatory
Level 4 lockdown period of four
weeks (extended to five), intended
to stamp out COVID-19. With only
two days warning, non-essential
businesses scrambled to ensure
their staff could work from home,
to protect the very survival of their
business. For many industries and
professions, such as tech companies and online businesses, this
transition was relatively easy. Staff
leaving the office on Tuesday 24
March simply picked up where they
left off on Wednesday 25, utilising
cloud platforms, video conferencing and other smart technologies
to resume business in the ‘current
new normal’.
Others, however, struggled to
adapt. Without the necessary technologies to access vital information,
and connect with colleagues, productivity was severely impacted. In
addition, many workers were juggling several balls – including care
of younger children and supervision
of school-age children’s learning –
while attempting to do their jobs
effectively.
Law firms with existing flexible
working systems will undoubtedly
be less impacted by the economic
impact of COVID-19. Such systems
typically enable their staff to access
company documentation and information from the cloud effectively
from home, facilitate and attend virtual meetings, and self-manage their
work requirements and deadlines to
fit with other responsibilities they
may have.
46

Nadine
Haines

Flexible working can be generalised as any alternative work
arrangement which falls outside
of the traditional office-based,
five-day, 37.5 or 40-hour working
week. Common examples include
part-time (working less than 37.5 or
40 hours), flexi-hours (eg, starting
and finishing earlier), job-sharing,
and working remotely.

Factors which drive
flexible working
Many factors are driving the demand
for flexible working. Research by The
Australian Institute of Management
and Sarah Taylor identified a growing
sandwich generation, where employees are caring for both children and
elderly parents. Other drivers include
demographics, an ageing workforce,
time/cost factors, technology, legislation and, enhanced work-life balance.
(AIM 2012, Managing in a flexible work
environment, https://www.wgea.gov.
au/sites/default/files/AIM-Managingin-a-Flexible-Work-Environment.pdf
and Sarah Taylor, 2017, Valuing our
lawyers: the untapped potential of
flexible working in the New Zealand
legal profession, http://ilanz.org/assets/
Uploads/Sarah-Taylor-Valuing-OurLawyers.pdf)
Benefits of flexible working
include attracting/retaining talent,
increased productivity/efficiency,
cost savings, enhanced culture/staff
loyalty, greater employee creativity
(intrapreneurship), reduced stress/
healthier employees, increased job
satisfaction, and enriched work-life
balance.
While there are challenges shared
by all sectors in implementing

flexible working arrangements,
three factors are specific to, and,
especially challenging for the legal
industry. These include the ability to
meet client expectations, the legal
services model, and law firm culture.
The legal industry can be generalised as having ‘high service
delivery expectations to clients’
(McMahon, C & Pocock, B 2011 at
page 10, Doing things differently:
case studies of work-life innovation
in six Australian workplaces, www.
qls.com.au/files/cfdd4490-093c-4aa79825-a2e7009c1192/case-studies.pdf).
The traditional law firm functions
on a single trusted advisor model,
where clients typically deal with
one lawyer. This model makes it
difficult for people to work flexibly, while meeting high service
levels. These views are supported
by a 2009 study into perceptions
of part-time work in Australian
organisations. The study found
that part-time staff were frequently
excluded from client-facing work, to
avoid the risk of poor perceptions,
by clients, around staff availability
(McDonald, P, Bradley, L & Brown, K
2009, "Full-time is a given here: parttime versus full-time job quality",
British Journal of Management, vol
20, no. 2, pp. 143-157).
The legal services model, particularly billing structures, is well
documented as a barrier to flexible
working. The traditional model
focuses on inputs to maximise
the billable hour, thereby driving
a culture of long working hours.
This aligns with Neuberger’s view
that the commitment required by
law firm employees and partners is
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attributable to the billing structure
(Neuberger, D (Lord) 2014, Rainbow
lecture on diversity, https://www.
supremecourt.uk/docs/speech-140312.
pdf ). Accordingly, flexible working
may be viewed negatively under
the traditional law firm model, as
it is not necessarily consistent with
maximising billable hours.
Law firm culture is more difficult
to address, as it overlaps almost
every challenge faced by law firms
in implementing flexible working.
Some firms will have an existing
positive culture, where new initiatives are met with enthusiasm and
excitement. For others, resistance
is likely to be encountered by many
individuals, including management
and partners. Dikkers et al. (cited
in Timms, C, Brough, P, O’Driscoll,
M, Kalliath, T, Siu, OL, Sit, C & Lo, D
2015, "Flexible work arrangements,
work engagement, turnover intentions and psychological health", Asia
Pacific Journal of Human Resources,
vol 53, no 1, pp 83–103) proposed
the concepts of supporting and
hindering culture, suggesting that
organisations with a supporting
culture value work-life balance,
while organisations with a hindering
culture require employees to prioritise work above all else. Hindering
culture is common in the traditional
law firm model, with the industry
well-known for its long hours, presenteeism, and competitive nature.
With flexible working defined and
the drivers, benefits and, challenges
discussed, how can law firms practically implement flexible working?
Given this level of change requires a
significant modification of business
practices, effective change management, together with top management support, is critical. There are
two change management theories
and frameworks can be used to
guide the implementation process.
Theories of planned change are
the backbone of successful change
initiatives. These frameworks outline
the steps and actions which must
be followed for a change initiative
to be effective (Waddell, DM, Creed,
A, Cummings, TG & Worley, CG 2017,
Organisational change: development
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and transformation, 6th ed, Cengage Learning, Australia).
While there are many planned change models, utilising
an appropriate model is crucial, as ad-hoc change initiatives are unlikely to be successful. Research shows 70%
of all change initiatives fail, and 29% are undertaken
with no formal structure (Blanchard, K 2010, "Mastering
the art of change", Training Journal, January, pp 44-47).
The second framework is organisation design. This is
undertaken when the change initiative requires ‘new
ways for the organisation to function and members
to behave’ (Waddell et al. 2017, p 330). It considers
aspects such as structure, work design, human resource
practices and management, and information systems.
Organisation design can bring many benefits. For
example, redesigning a workplace to be activity-based
and introducing flatter organisational structures can
improve creativity, collaboration, and ideas generation
(AIM 2012).
Finally, research has identified management support
as a critical success factor. The New Zealand Law Society,
in its flexible working guidelines, encourages partners
and managers to ‘lead from the top’ when implementing
flexibility (Flexible working arrangements, https://www.
lawsociety.org.nz/law-society-services/women-in-the-legalprofession/flexible-working-arrangements). While AIM
(2012, p 21), consider managerial attitudes to flexible
working to be ‘make or break’ factors. Without management support, a change initiative is unlikely to succeed.
However, before embarking on a change management
initiative to implement flexible working, the three primary
challenges discussed earlier must be acknowledged and
addressed. This can be undertaken in the following ways:

Meeting client expectations
• Open an early dialogue with clients and be proactive
about addressing negative perceptions. A Perth firm,
in its flexible working implementation, found early
communication and regular check-ins, to ensure
the client’s needs are being met, to be beneficial
(McMahon & Pocock 2011).
• Create a working group, with representatives from all
levels of the firm, to brainstorm ideas. Develop a pilot
programme and enlist one or two trusted clients to
trial it. Monitor to ensure client satisfaction.
• Write success stories and collect and collate customer
testimonials for future use.

Legal services model
• Rethink the legal services model and the firm’s strategic direction. Consider the long-term gain, rather than
the short-term pain of moving away from time-focused
billing. Concentrate on outputs rather than inputs.
• Utilise organisational design principles to redesign
how the work could be done and how it could be
supported under a flexible working framework.

Culture
• Address the underlying cultural elements within

your firm. Is there a culture of
long hours and/or presenteeism?
Undertake an anonymous staff
engagement survey, ideally by an
external third party, to determine
where the issues lie.
• Tackle the most significant issues
first and ensure managers at all
levels are actively encouraging
the uptake of new practices, once
implemented.

Expertise
Where the change seems difficult,
or even impossible, bring in the
big guns. An experienced change
management consultant comes
armed with the knowledge and
tools to help organisations introduce meaningful change. The right
change consultant will expertly
guide the change initiative, working with law firm managers and
personnel to bring about positive,
lasting change.
In summary, the challenges of
meeting client expectations, the
legal services model and law firm
culture must be addressed and
overcome, before commencing the
change initiative. Top management
support and the use of an effective,
experienced change management
consultant are critical to success. As
are the right change management
tools, which support a positive
approach to the change and effectively address employee concerns
and resistance.
The impact of COVID-19 has and
will continue to force law firms to
confront new ways of working.
Those who view this forced change
as a catalyst to implement flexible
working will be better placed
to remain competitive in this
ever-changing legal landscape. ▪
Nadine Haines  nadine.haines@
icloud.com is a former Practice
Manager of Wellington firm Wigley
& Company and is now based in
Christchurch. This article contains
excerpts from her MBA final project
“Implementing flexible working in
the legal industry: overcoming the
challenges from a change management perspective”.
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How to be
a rainmaker
post COVID19 lockdown
BY BEN
PAUL

Back in 2016 I wrote an article
in LawTalk that outlined the nine
habits of a rainmaker (“The top nine
habits of a rainmaker”, LawTalk 890,
17 June 2016, pages 38-39). While a
lot of those basic business develBen Paul
opment and relationship building
habits are still important, with a
very different economic outlook and a very different
mood of your clients and potential clients, we need to
adjust for the new normal.
The first thing to note, for those providing legal
services that are not in the frontline of dealing with
the immediate fall-out from business stress: now is the
perfect time to get your BD house in order.
Post-GFC, the companies and firms that invested in
their marketing efforts came out the other side of the
recession with a bigger market share and increased
earnings compared to their competitors who did not.
This means that when assessing the costs in your firms
as you face economic uncertainty, try to avoid reducing
your marketing spend, as while it may help maintain
profits this year, it will have a negative impact on your
future growth. The good news is that maintaining your
overall marketing spend will most likely mean that you
will be able to increase what you can achieve with it.
Sadly, for the advertising and sponsorship industry,
decreased demand means that the cost for their services
and the purchasing of advertising space has come down
dramatically.
Over the years I’ve worked with several rainmakers
and lawyers who are naturally good at winning work
for themselves and their firms. I also worked in business
development in London during the GFC, and based on these
experiences I have shared a simple seven-step approach
to take to become a rainmaker in the new normal.
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1. Be kind
This has been a major ‘slogan’ during the COVID-19 pandemic and our Prime Minister has referred to it a great
deal. It is a mindset that when interacting with clients
and potential future clients, it is important to adopt. A
great deal of the individuals you will be talking to will
be highly stressed and concerned about the future of
their businesses, and their employees whose livelihoods
depend on them. More than ever, being kind to everyone
you interact with will be appreciated and will start your
interactions on the right note.

2. Listen intently
Those who provide legal services to clients are essentially
providing two services – legal expertise and consultancy
services. In the current climate, in your initial conversations with clients and potential clients, I’d recommend
you forget you are a lawyer! Think more like a consultant,
one that is focused on really trying to fully understand
the person they are talking to. In fact, in the current
climate, you’ll potentially feel more like a counsellor,
listening to your clients’ problems and worries. Like all
good counsellors, seek to listen, empathise, but do not
try to solve all the problems. Your clients are looking to
share their burdens, not get all the answers from you,
certainly not in one call at least!

3. Be the connector. Share
your networks
In the months ahead, the people and businesses you
engage with will have a myriad of problems. Lots of
these you will not be able to assist with; however, you’ll
most likely know other people who can. Think about
how you can connect your clients, who is best placed to
help them, and spend time making those introductions.
This will help your clients’ businesses recover, and in
the long term they’ll appreciate you for this. No doubt,
doing this selflessly will provide you with clients for life.

4. Avoid pitching your services
If there ever was a time (which is doubtful) for an elevator pitch, or sending your capability statements over
to a client, now is certainly not it. It really does change
how a client in stress will perceive you. If you call or
email them asking them how they are and expressing
genuine concern for them and their business, then you
have made a great start. If you then immediately follow it
up with a pitch for work, then you’ve completely undone
that great start. In one fell swoop, the client will think
you only called them because you want their money.

5. Try to avoid asking for the work
Like the above, in the current climate it will be poorly
received. Your clients are worried about their cash-flow
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In fact, in the
current climate,
you’ll potentially
feel more like
a counsellor,
listening to your
clients’ problems
and worries.
Like all good
counsellors,
seek to listen,
empathise, but do
not try to solve all
the problems.

and paying their committed bills. They will
no doubt need your help, or your firm’s
help, and when the time is right, if you’ve
done all of the above, they will ask you
for it.

6. When engaged on a
matter, be considerate
and continue to listen
Once engaged on a matter, it is more important than ever to go beyond just doing a
good job. If you can hold your client’s hand
through the process, keep them informed
of what’s coming, and be transparent about
all likely costs (those you control/invoice
and any others they may incur), they’ll
really appreciate it. If you can continue
to show empathy and understanding for
their personal circumstances, it will really
enhance your personal brand. As well as a
delighted client, the upside of doing this is
they will be far more likely to recommend
you to their contacts. Client referrals are
gold and are one of the best ways of winning new work.

7. Make time for personal
branding and marketing
The traditional seminars, networking event
and coffee catchups you may have been
engaging in previously have been superseded by webinars, virtual meetings and
social networking. Some people may take a
long time to feel comfortable with having
in-person meetings and social gatherings.
It is hard to know when all people will get
this comfort back again. This means that
more than ever it is important that you

ensure your profile on your website, and more importantly
your LinkedIn profile, is up to date.
Start to think about what you want your clients, and
intended target clients, to know you for. What do you
want them to think of when they think of you? From this
starting point, update your profile and then ensure your
marketing activities are linked to this clearly. Whether you
write articles, blogs or conduct webinars, there needs to
be a consistent focus.

Conclusion
The world has changed. To be an effective rainmaker in the
new normal, you’ll need to be more effective in conducting
marketing and business development online. You’ll also
need to be more empathetic and look to become your
client’s trusted advisor, in the months ahead. In the postCOVID economy, those who truly listen and help their
clients, will be the ones who succeed. ▪
Ben Paul is Director and Founder of the BD Ladder, a
consultancy focused on helping legal and professional
services firms. Ben has over 20 years’ experience in New
Zealand and the UK in business development and marketing. He can be contacted at  ben@bdladder.com.
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When the Cloud
comes to Aotearoa
Microsoft plans an Azure
Data Centre in New Zealand...
Will others follow?
BY DAMIAN
FUNNELL

Despite all of the bad news
resulting from COVID-19 and the
effects of the lockdowns, social
distancing measures, travel restrictions, etc, there have been some
notable positives, particularly in
the technology industry, where
COVID-19 has – both directly and
indirectly – driven significant creativity, innovation and investment.
In law we saw the mass adoption of technologies that everyone
else was already using. The courts
started accepting submissions via
email (one of our customers said
he was actually starting to miss
the ritual of sprinting down to the
courthouse to submit before the
deadline), everyone started working
from home and videoconferencing
suddenly became mainstream.
A lot of us used the extra time
that losing our social lives gave
us to better ourselves or to create
something new. I and a bunch of
associates decided to write a new
smartphone app (“roastr”) for cafes –
something we simply wouldn’t have
had the time for if we hadn’t been
under house arrest along with the
rest of the country.

Impressive work
by ‘the cloud’
As well as forcing us all to work
from home, COVID-19 also forced
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most of us onto the cloud. And what
an impressive job ‘the cloud’ did in
responding to this unprecedented
shift in our behaviour.
Millions flocked to cloud-based
apps such as Zoom, Teams, Google
G Suite and, of course, the entertainment and social media apps that
helped keep us entertained and in
touch with each other. Many of these
apps saw their utilisation go through
the roof, yet there were very few
reported instances of high-profile
collaboration or social media apps
struggling (or crashing) as a result.
US firm Flexera reported that 57%
of businesses surveyed reported
their cloud usage had increased as a
result of COVID-19 and I think this is
conservative, as it primarily reflects
the shift of ‘back office’ systems to
the cloud and ignores changes in
user behaviour.
This is great news for the Amazons
and Microsofts of the world. The
cloud hosting industry was already
growing rapidly before COVID-19
and it was forecast to keep doing so
for the foreseeable future. COVID-19
lit the afterburners on that growth.
It’s unclear how much this
contributed to the timing of their
decision, but in early May, after
years of rumours and speculation,
Microsoft announced that they were
building a new Azure data centre (or
‘region’) in Auckland.

Here come the
behemoths
This is huge news for the land of the
long white cloud as it will mark the
first entry of the cloud behemoths
into our little corner of the world.
We have a number of local
cloud infrastructure service
providers, such as Datacom and
Spark, but they’re infinitesimally
small compared to global industry
leaders such as Amazon AWS and
Microsoft Azure, with 42% and 29%
of the ~$120 billion global market
accordingly (source: Cloud Security
Alliance 2020 report).
The industry leaders, especially
Amazon and Microsoft, are in a
pitched battle for market share
and the scale of their resources,
technology and expertise is simply
unmatchable by local operators.
According to Zdnet, AWS has an estimated 1.3 million servers worldwide
and Azure has 1 million – numbers
that are increasing rapidly. Both provide advanced features, such as data
analytics and artificial intelligence
tools, in addition to the server and
storage hosting services that they’re
known for.
There’s just no comparing local
cloud hosting providers with
these behemoths. Unfortunately
local cloud providers can’t provide
anything even close to the functionality, ease of use and value of
AWS or Azure. For many businesses
(including mine) this means that we
currently host most apps and services overseas where the big players
have data centres (most of our apps
are hosted within AWS data centres
in Sydney).
Part of Microsoft’s strategy to take
on Amazon is to build more Azure
data centres (regions) than their
much larger competitor and to put
them closer to customers. As at time
of writing Microsoft Azure has 58
regions around the world, including
four in Australia, while Amazon
AWS has 25 (one in Australia).
This is a good idea too. In my
experience AWS provides a superior
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product to Azure. AWS is simply
cheaper and better than Azure by
any measure I can think of. The
variety and quality of services that
AWS provides is simply astonishing
and they’re releasing innovative
new products all the time.
But we certainly will use the local
Azure region when it comes online
(for some customers at least) for the
sole reason that it’s in New Zealand.
Customer data will be subject to local
privacy and data protection laws
and we won’t have to worry about
potential disruption if international
communications links are broken.

Some likely impacts
Performance will also be significantly improved due to the lower
latency of local fibre optic networks
as compared to international links.
Azure Auckland is likely to be one
of the most expensive regions in the
world to use (if not the most expensive), as cloud providers charge for
resources based on their underlying
cost structures and the local Azure
region will lack scale. Microsoft is
also unlikely to roll out all of the
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advanced Azure services that they
offer in larger countries for the same
reason.
Despite all of this, the local Azure
region is likely to provide a far
superior yet less expensive service
to anything else on the domestic
market.
It will be of particular interest to
the public sector, where data sovereignty and privacy issues (related to
hosting data overseas) have seriously
hampered cloud adoption.
As a side note, when I worked for
the New Zealand subsidiary of an
American IT company during the
early days of the Patriot Act, we were
instructed to tell customers that our
local staff were subject to domestic laws, which forbade us from
accessing confidential customer
information without authorisation.
We were also expressly forbidden
from telling those same customers
that local laws wouldn’t stop our
American colleagues from accessing their data, even when stored
domestically, without warrant if
instructed to do so under certain
provisions of the Patriot Act. I left

that company shortly after, but it
does demonstrate that data sovereignty is only part of the equation
when it comes to data protection.
Microsoft’s entry into the New
Zealand market will also put pressure on Amazon and others to build
data centres here too, which could
be hugely beneficial to us as we
build our knowledge economy.
Personally I’m happiest about
this announcement because it
clearly demonstrates how much
we punch above our weight in little
old Aotearoa. Microsoft has just one
region in all of South America (population 423 million) and two in Africa
(population 1.22 billion). Soon there
will be one in the land of the long
white cloud, despite our population
of just under 5 million. ▪
Damian Funnell  damian.funnell@
choicetechnology.co.nz is founder
of an IT services company and
 panaceahq.com, a cloud software company. He has provided
advice on technological matters to
lawyers and law firms for a long
time.
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In the presence
of change
BY DON
THOMAS
Much has been said about how things will change,
how much will have changed, when we come out the
other side of the COVID-19 pandemic and resulting
restrictions.

Remote Working
The obvious change will be a more widespread acceptance of working remotely.
This discussion has been developing for some time.
Some commercial businesses and some legal practitioners and staff have already embraced it. As a sole
practitioner and early adopter of technology I was able to
manage my previous sole practice by working remotely
while indulging my love of travel.
In our present practice three of our directors and one
legal executive were set up for this when Level 4 was
announced. We already operate in a paperless office
and had the basic Virtual Private Network (VPN) and
Remote Desktop Connection (RDC) programs set up. It
was therefore a “simple” matter to relocate everyone to
their homes in the two days we were given.
We are already getting feedback that some of our
staff will want to continue to work remotely, at least
part-time, even when things get back to normal. This
is the same feedback we are reading and hearing about
from other firms and clients both here and overseas.
That it works and the detail of how it works has been
proven in the real world so there can be no going back.

Remote signing
Unfortunately the same will not happen with remote
signing of documents. The ability to complete document
signing via audio-visual (AV) meetings has been made
law through regulation. The sad part about that is the
inclusion in the regulations of the closing provision:
“Revocation. This order is revoked when the Epidemic
Preparedness (COVID-19) Notice 2020 expires or is
revoked.”
The question I have for the profession is “why is that
necessary?"
“In the presence of ”, “witnessed (by)”, and similar
expressions have in the past carried with them the
implied requirement of physical presence.
In the world we now live in, common accepted usage
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had moved on from that point even before lockdown.
Our everyday life, be it family, social or business, accepts
AV meetings as being “in the presence” of the other
participants.
LINZ has been at the forefront of technology adoption
with Landonline. They have also led the way again by
approving remote signing of A&I by AV means. Why has
the rest of the profession been so reluctant to follow that
lead until forced to by the current crisis? And why would
you want to go back when we are clear of the crisis?

Let’s make it permanent
The law would eventually evolve to adopt such modern
terminology and practice. It would however be a brave
practitioner who put their client at risk by making them
a test case. So let’s push to legislate to make permanent
the temporary regulations now in force.
The initial guidelines issued by the Law Society suggest
an extensive certificate spelling out the steps taken. That
is not required in the regulations. It is unnecessary so
let’s leave that out of the new regime.
Presently our signature as lawyers as a witness certifies the signatory’s actions. We are accepted/trusted as
appropriate for that task due to our independence and
professional training. Our function is to meet with the
signatory, verify their identity and their understanding
of the document, ensure they are free of any undue
influence, get them to acknowledge this by signing the
document, and then complete the witnessing.
Modern technology means we can just as effectively
carry out these functions without the requirement to
be physically present. Being physically present did not
mean we, and a number of other practitioners and banks,
were able to detect fraudulent passports in a mortgage
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in this context would be for a digital signature. In this
form the signature is unique to the person signing, it
can only be used by them, the document it is attached
to cannot be altered without invalidating the signature,
and there is a record/log of the date of signing. This is
more secure than a wet signed hardcopy document that
many cases have shown can be altered or the signature(s)
forged. So why is it this form of signing is seen as some
lesser/imperfect action?
Such digital signature capability is now readily available and proven. It can be part of the functions on a site
such as the ADLS WebForms. Or it can be our own digital
signature set up with a Certifying Authority (CA) such as
Secured Signing in New Zealand or Digi-Sign overseas.
The capability is there and we should be making the
most of it.

The way forward!

fraud some years ago. It has not prevented all of us and
our clients from being involved in cases of alleged undue
influence at some time.
The LINZ e-dealing guidelines and the latest regulations spell out what we do already in the physical world,
translated to apply in the AV world. To those, I would
add my own practice as having the document(s), if not
prepared by me, and ID scanned and emailed to me in
advance. That gives me time to consider the document
and its effect, provides me with a benchmark to check
against with the document(s) being signed and ID presented, and to then match to the signed document(s)
when I receive them.
Having satisfied ourselves and completed the witnessing, is it necessary to write a book about why and
how we did that? Presently the addition of our signature
and other descriptor is taken as our statement things
have been done properly. As required in the enabling
regulations, the addition of “in my audiovisual presence”
or similar is all that is necessary, if anything? Does a
lengthy certificate add anything to the implicit statement
we are already making by signing as a witness? Is anyone
going to bother going through/reading such a certificate?

Digital signing
The present changes/dispensations work on the basis
that we are using hardcopy documents with manuscript
or ink (“wet”) signatures. The logical next step if we are
progressing adoption of current technology is electronic
signing. In some situations presently that may be simply
a typed name or other indication that complies with
the Contract and Commercial Law Act 2017 (sections
226-228).
The required level of security for an electronic signature

Why is this relevant once we are able to again do faceto-face with our clients and others? It is a matter of
business efficiencies for ourselves and convenience for
our clients.
In my other occupation as a Notary Public we have
an issue with a lack of geographical coverage for our
services. So I have been pushing to enable us to provide
our services through AV.
In our everyday professional life there is a time and
convenience cost to have face-to-face meetings. A cost
to both ourselves and our clients. If we have the ability
to make the process more efficient we must adopt it.
Remote signing by itself, or the combination of remote
signing using a digital signature for the signatory and
witness(es), offers at once convenience and security.
Presently we can complete a LINZ A&I signing and
witnessing remotely. So even for this most basic task
there is no need for parties to take a substantial chunk
of time out from their day to attend a face-to-face
meeting. Completed instead in a short time during their
tea-break or lunch or without having to arrange time
off or a babysitter.
The ADLS LawForms programme and Secured Signings
website enables digital signing and witnessing of documents. Even more value then when we can complete an
Assignment of Lease with the Assignor(s), Assignee(s)
and Landlord(s) and their respective witnesses all in
separate places all signing in one session or sequence.
Done and dusted in a day!
Enduring Powers of Attorney require multiple parties
and witnesses, usually spread all over. How much more
convenient for all if they can sign and be witnessed from
where ever they might be at a (brief) time convenient
to them.
Why are we hesitating in mandating for this in all
our work? ▪
Don Thomas is a Director of Auckland firm Thomas &
Co (incorporating Titirangi Law Centre).
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Executing and Witnessing
Important Documents
BY INDIANA SHEWEN
AND HENRY BRANDTS-GIESEN

The Government’s announcement on Monday 23 March 2020 of a Level 4 self-isolation regime in
response to the COVID-19 pandemic meant that businesses and individuals had to find alternative
ways of signing important documents. In this article we discuss some of the problems with and
suggest some potential solutions to executing and witnessing important documents.
What is the purpose
of witnessing?
In recent years the advance of
technology has challenged the
underlying principles of execution
and witnessing. The main purpose
of witnessing is authentication that
the document was signed by the
signatory. Authentication is limited
to the fact of signing by a particular
person, but not the contents of the
document, that the person signing
is who they say they are, nor the
signatory’s state of mind, or understanding of the nature and contents
of the document being signed.
However, in relation to some types
of documents (eg, wills, enduring
powers of attorney, and relationship
property agreements) lawyers are
often required to certify as to those
things as well.

Does this purpose need
to be met by human-tohuman interaction?
Witnessing might serve as an extra
check against forgery or duress,
though it is arguable whether
human-to-human interaction is
still – or always – the best way to
achieve this objective.
In relation to those documents
where it is necessary to confirm that
the person signing is who they say
54

they are, the signatory is of sound
mind and understands the nature
and contents of the document being
signed, then human-to-human
interaction remains the best way
to achieve this objective.
Indiana
Shewen

Henry
Brandts-Giesen

When can I use an
electronic signature?
The use of electronic signatures has
already become common and it is
likely to increase. The general position under New Zealand law is that
a legal requirement for a signature
is met by an electronic signature,
provided that:
• The document adequately identifies the signatory and indicates
the signatory’s approval of the
information to which the signature relates;
• The electronic signature is as
reliable as is appropriate given
the purpose for which, and the
circumstances in which, the
signature is required; and
• The person receiving the signature consents to the use of an
electronic signature.
• A signature will be presumed to
be “as reliable as is appropriate”
if it has been provided with
the signatory’s knowledge and
agreement. It must be authentic and accurate; and once the

electronic signature has been
added the document cannot
be amended unless a change
has been clearly marked on the
document.
In practice, the following documents can be signed electronically:
• Agreement for Sale and Purchase
of Real Estate;
• Commercial agreements;
• Leasing documentation;
• Director resolutions;
• Shareholder resolutions; and
• Trustee resolutions.

When can I not use an
electronic signature?
There are number of documents that
cannot be signed using an electronic
signature. A list of examples is provided at section 5 of the Contract
and Commercial Law Act 2017. These
include, but are not limited to:
• Wills, codicils or other testamentary instruments;
• Affidavits;
• Statutory declarations;
• Other documents that are given
on oath or affirmation;
• Powers of attorney and enduring
powers of attorney; and
• Information that is required to
be given in writing in person,
unless the person receiving the
electronic signatures consents.
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• Where relevant, an email from the
witness confirming the circumstances in which s/he witnessed
the signature; and
• A detailed letter from the lawyer
explaining the intention of the
parties in creating the relevant
document and the need to
execute the documents within
self-isolation circumstances.

Wills
Execution of a will in selfisolation conditions

Can an electronically signed
document be an ‘original’?
Yes. An electronically signed document can constitute an ‘original’
document provided the electronic
signature reliably assures the integrity of the document.

In this circumstance, best practice is for the signatory to provide
email confirmation that the agent
has authority to insert their electronic signature into the relevant
document on their behalf.

Can someone add my
electronic signature
on my behalf?

Are there any additional
recommended approaches
to witnessing documents in
self-isolation conditions?

Where a person other than the
actual signatory inserts an electronic
signature into a document on behalf
of the signatory, the usual rules of
agency apply. The signatory must
give the agent authority to add the
electronic signature on their behalf.

The following additional steps may
also support the validity of documents signed while in self-isolation:
• An email from the signatory
confirming s/he has inserted
an electronic signature into the
relevant document;

Wills can now be signed by audiovisual link in New Zealand. The
Government has implemented an
immediate modification order on
the requirements for signing and
witnessing wills. In effect, this has
made a temporary law change to
modify the requirements for signing
and witnessing wills under section
11 of the Wills Act 2007.
The Epidemic Preparedness (Wills
Act 2007–Signing and Witnessing
of Wills) Immediate Modification
Order 2020 (the ‘Wills IMO’), is a
temporary order that was made
under the Epidemic Preparedness
Act 2006. The Wills IMO modifies
the witnessing requirements of the
Wills Act 2007 that may be impossible or impracticable to comply with
during an epidemic. The effect of
the Wills IMO is that a will can be
made under isolation even where a
person does not have two suitable
witnesses in their bubble and allows
for audio-visual links from one or
more places to meet the witnessing
requirements.
The Order came into force on 17
April 2020 and is revoked when the
Epidemic Preparedness (COVID-19)
Notice 2020 expires or is revoked.

What is an Immediate
Modification Order?
Immediate modification orders
are issued under section 15 of the
Epidemic Preparedness Act. They
can be implemented where there is a
statutory requirement or restriction
that is impossible or impracticable
to comply with during an epidemic.
Immediate modification orders
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The changes made are temporary. The Wills IMO will
expire after the Epidemic Notice is lifted, and the law
will return to normal.

What is to be done with the
signed copy afterwards?
After the will-maker signs a copy of the will, they must
take a photograph or scan it and send that to the person
designated to hold the will (the physical document, and
photographs or scans of all the signed copies) with no
delay.
It is a good idea to hold onto the physical copy which
has ben signed and keep it somewhere safe.

Does another will need to be made
after the COVID-19 epidemic ends?
A will made while the Epidemic Notice is in force and
which follows the modified requirements for signing
and witnessing is a valid will. The will-maker does not
need to make another will unless they want to change
or revoke their will.

Can a will be signed and witnessed via audiovisual link after the COVID-19 epidemic ends?
This change only applies to wills made while the
Epidemic Notice is in force. Once the Epidemic Notice
is lifted, the law will return to normal.
cannot be used to substantially rewrite parts of the law.
They come into force as a temporary Order in Council,
agreed to by Cabinet and they have an expiry date. This
is known as an Epidemic Notice.

What changes does the Wills IMO make?
The Wills IMO allows wills to be signed and witnessed
using audio-visual links (eg, Zoom, Skype, Facetime, etc).
• A person who is signing on the will-maker’s behalf
can sign in front of the will-maker by audio-visual
link from another place.
• Witnesses can witness the will-maker sign a copy of
the document by audio-visual link, and witnesses can
sign a copy of the document in front of the will-maker
by audio-visual link.
• All people signing a copy of the will must make it
clear on the copy that it is signed this way because
an epidemic notice is in force.
Photographs or scans of the signed copies must be sent
as soon as practical to a person who has been chosen
to hold the document and all photographs or scans of
signed copies of the will. If a lawyer or trust company
has been involved in preparing and witnessing the will,
they can hold the document and all photographs or
scans of signed copies of the will.
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Wills which can’t be signed and witnessed
because of the restrictions in place
If a will is made while the Epidemic Notice is in force
and the will-maker cannot get it signed and witnessed
either in-person or by audio-visual link because of the
restrictions in place, they can get it signed and witnessed
after restrictions have ended.
It is a good idea to let the people they want to be
witnesses know that they want them to witness it
after restrictions have ended and make it clear in the
document that they cannot get it witnessed due to the
epidemic. The will does not comply with the formal
requirements until it has been signed and witnessed.
However, the Wills Act 2007 allows the High Court
to make an order declaring a will to be valid even if
it doesn’t comply with the formal requirements, if it
is satisfied that the document expresses the deceased
person’s intentions.

If the will-maker dies before the will
has been signed and witnessed
The Wills Act 2007 allows the High Court to make an
order declaring a will to be valid even if it doesn’t comply
with the formal requirements, if it is satisfied that the
document expresses the deceased person’s intentions.
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Oaths and Affirmations
The Government has made a
temporary law change to modify
the requirements for signing and
witnessing oaths, affirmations
and declarations under the Oaths
and Declarations Act 1957 (the
‘Oaths and Affirmations IMO’). The
Epidemic Preparedness (Oaths and
Declarations Act 1957) Immediate
Modification Order 2020 amends
the Oaths and Declarations Act 1957,
which sets out the requirements
for making oaths and affirmations
(such as affidavits) and statutory
declarations.
The change makes it clear that
there is no requirement for a
person taking oaths, affirmations
or declarations to be in the physical
presence of those making them. The
person witnessing the oath, declaration or affirmation is also not
required to physically sign the same
document as the person making it.
Instead, oaths, affirmations or
declarations can be administered
using audio-visual or audio links,
such as over Skype, Zoom, Facetime,
or over the phone.
Other requirements for taking
oaths, affirmations, and statutory
declarations remain the same. It
will still be important for the person
taking the oath, affirmation or declaration to be sure that:
• the person making the oath, affirmation, declaration is the person
signing the document;
• the person making the oath, affirmation or declaration has read
and understood its contents and
believes its contents to be true;
and
• the exhibits attached are those
referred to in the oath, affirmation
or declaration.
The Oaths and Affirmations IMO
also allows entities that receive
statutory declarations to authorise
some of their employees to take
statutory declarations instead of a
lawyer, Justice of the Peace, Deputy
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Registrar in a court or other person
who would usually do that. This is
because people may find it harder
than usual to find someone to take
their statutory declarations. Entities
authorising their staff to do this
should make sure that staff are
trained in the process outlined below
and that staff don’t take declarations
where they may have a conflict of
interest with the person making it.
The changes made by the Oaths
and Affirmations IMO are temporary. The Oaths and Affirmations
IMO will expire after the Epidemic
Notice is lifted, and the law will
return to normal.

Taking an oath, affirmation
or declaration remotely
The best way is to set up a meeting
about the oath, affirmation or declaration via audio-visual link (eg,
Skype, Zoom, etc) if this technology
is available. Using an audio-visual
link usually makes easier to for the
person taking the oath, affirmation
or declaration to be confident about
things like:
• who the person is;
• that you’re each looking at the
same document; and
• that the person understands it.
A person taking an oath, affirmation
or declaration this way may need to
take some extra steps so they can
be sure the usual requirements are
satisfied. The person taking the oath,
affirmation or declaration should
check:
• the quality of the audio-visual
link, and that it enables them
to clearly see and witness both
the person making the oath,
affirmation or declaration and
the document;
• if the person making the oath,
affirmation or declaration is
unknown to the person taking
it, check reliable photographic
identification;
• both parties are reading the same
document(s) and appendices (this

could be done by emailing a final
copy of the oath, affirmation or
declaration immediately before
the meeting to ensure that you
are reading and signing the same
document(s)); and
• making sure that they can watch
each of the pages being signed or
initialled.

What if audio-visual
communication is
not possible?
Not everyone has access to an
audio-visual link. For this reason
the Oaths and Affirmations IMO
also allows the use of audio-link,
such as a phone.
Some extra steps may be needed
to satisfy the usual requirements
over the phone. A person taking an
oath, affirmation or declaration over
the phone may want to:
• read out the document(s) in full;
• be fully informed about the contents of the oath, affirmation or
declaration; and
• ensure that the person making the
oath, affirmation or declaration is
known to them, or has some way
of verifying their identity to them.

How should a written
oath, affirmation or
declaration be signed?
The person making the oath, affirmation or declaration should sign
the document during the audiovisual or audio link.
As soon as possible after that, the
person must send it to the person
taking the oath, affirmation or declaration (the witness) so that they can
also sign it. The document can be
scanned or photographed and sent
electronically. At Alert Levels 1-3, it
could also be posted or couriered.
At Alert Level 4, the document can
be posted or couriered if it is an
essential good (for example, because
it relates to priority court or tribunal
proceedings).
The person taking the oath,
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affirmation or affidavit can also note on the document
that it was taken by audio or audio-visual link.

Does the person taking the oath, affirmation
or declaration need to sign a certificate?
The change does not require the person taking the oath,
affirmation or declaration to also sign a certificate setting
out the circumstances in which the oath, affirmation
or declaration was made. It may still be a good idea to
do that to give the court or entity receiving the oath,
affirmation or declaration confidence that the requirements have been complied with.

What if a person does not have a printer?
If a person does not have a printer, it may be possible for
them to write out the oath, affirmation or declaration by
hand. At Alert Levels 1-3, it could also be posted or couriered. At Alert Level 4, the document can be posted or
couriered if it is an essential good (for example, because
it relates to priority court or tribunal proceedings).

Do the changes apply outside of New Zealand?
Yes, but only while the Epidemic Notice is in force in
New Zealand.

Enduring Powers of Attorney
To allow the execution of an enduring powers of attorney
(‘EPA’) in self-isolation conditions, the Government has
made a temporary law change to modify the requirements for signing and witnessing enduring powers
of attorney under section 94A of the Protection of
Personal and Property Rights Act 1988. The Epidemic
Preparedness (Protection of Personal and Property Rights
Act 1988 — Enduring Powers of Attorney) Immediate
Modification Order 2020 came into effect on 24 April
2020 and applies to EPAs made from that date until the
end of the Epidemic Notice.
EPAs can now be signed and witnessed using audiovisual links (for example, Zoom, Skype, Facetime, etc)
where normally this would need to be done in person.
All of the following ways of witnessing can be done
by audio-visual link:
• Authorised witnesses can witness the donor (or a
person directed by the donor to sign on the donor’s
behalf) sign a copy of the document by audio-visual
link.
• The donor can observe a person, who they have
directed to sign on their behalf, sign a copy of the
EPA by audio-visual link.
• Authorised witnesses can witness the attorney, or attorneys, sign a copy of the document by audio-visual link.
• Authorised witnesses can sign a copy of the EPA in
front of the donor by audio-visual link.
All people signing a copy of the EPA must make it clear on
the copy that it is signed this way because an Epidemic
Notice is in force.
Photographs or scans of the signed copies must be sent
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as soon as practical to a person who has been chosen
to hold the EPA. If a lawyer or trust company has been
involved in preparing and witnessing your EPA, they
can hold the document and all photographs or scans
of signed copies of the EPA.

Signed copies
After a copy of the EPA is signed, the signatory must take
a photograph, or scan it, and send that to the person
designated to hold the EPA (the physical document,
and photographs or scans of all the signed copies) as
soon as possible.
They may also send the physical document to the
person holding the EPA by post or courier, especially if the
photograph or scan is not high quality. All the electronic
or physical copies need to be kept somewhere safe.

Is another EPA needed after the
COVID-19 Epidemic Notice ends?
An EPA made while the Epidemic Notice is in force
following the modified requirements for signing and
witnessing is a valid EPA. However, it is best practice for
parties to sign the same copy of the EPA when it is safe
to do so. It may be easier to use a single document later
rather than showing that the multiple signed versions
make up a valid EPA.

Can an EPA be signed and witnessed by
AVL after the COVID-19 epidemic ends?
No, this change only applies to EPAs made while the
Epidemic Notice is in force. Once the Epidemic Notice
is lifted, the law will return to normal.

EPAs which can’t be signed and witnessed
because of the restrictions in place
An EPA made while the Epidemic Notice is in force
which the maker cannot get signed and witnessed
either in person or by audio-visual
link because of the restrictions in
place, can be signed and witnessed
after restrictions have ended.
It is good advice for the maker to
let the people they want to be their
EPAs can
attorney(s) and their authorised
now be
witnesses know that they intend
signed and
for them to sign and witness their
witnessed
EPA, after restrictions have ended
using audioand to make it clear in the EPA that
visual links
they cannot get it witnessed due to
(for example,
the Epidemic Notice. The EPA does
Zoom, Skype,
not comply with the formal requireFacetime,
ments until it has been signed and
etc) where
witnessed.
normally this
However, the Protection of
would need
Personal and Property Rights Act
to be done in
1988 allows the Family Court to
person
decide whether a document is an
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EPA including whether it has come
into effect and the donor had the
required capacity (ie, was able to
understand the nature and consequences of making an EPA) at the
time the EPA was made.

Mental incapacity before EPA
signed and witnessed while
the Epidemic Notice is in force
The Protection of Personal and
Property Rights Act 1988 allows the
Family Court to decide whether a
document is an EPA, including
whether it has come into effect and
the donor had the required capacity (ie, was able to understand the
nature and consequences of making
an EPA) at the time the EPA was
made. The Family Court also has
the ability to make personal and
property orders for people who
lack the mental capacity to make
their own personal care, welfare,
and property decisions.

Deeds
Execution of a deed in
self-isolation conditions
Deeds can be signed using an
electronic signature, but there are
important formalities to consider.
In the case of deeds, an agent
cannot insert an electronic signature
on behalf of the signatory. This is
because authority to execute a deed
on behalf of someone can only be
given by deed, typically by power of
attorney. In the absence of a power
of attorney, the signatory’s electronic signature must be inserted
into a deed by the actual signatory.
For a New Zealand company, a
deed must normally be signed by
two directors, or where there is
only one director the deed must
be signed by the director in the
presence of a witness. In the case
of two directors, each director can
sign in counterparts using an electronic signature. However, if a sole
director is signing in the presence
of a witness, the witness must first
observe the director’s signature
(whether that be electronically or
by hand), before signing the deed
themselves. The witness may be
physically present or they may

witness over audio-visual technology. All requirements in relation
to witnesses will still apply, they
should not be party to the deed and
should be adequately identified by
stating their name, address and
occupation.

Identity verification
documents for AML/
CFT purposes
The Anti-Money Laundering and
Countering the Financing of
Terrorism Act 2009 and the Identity
Verification Code of Practice require
lawyers performing “captured activities” to verify the identity of their
clients. In practice most lawyers
fulfil these obligations by examining
original documentation and/or “wet
ink” versions of certified copies of
the same when carrying out due
diligence on prospective clients.
The Reserve Bank, Financial
Markets Authority and Department
of Internal Affairs are the sector
supervisors of businesses who are

within the scope of the anti-money
laundering regime (which group
also includes financial institutions,
accountants, real estate agents, and
high value goods dealers). To their
credit the supervisors were swift to
respond to the COVID-19 situation
and issued the following guidance:
“Ongoing customer due diligence
and account monitoring requirements continue to apply in all
circumstances.
“However, because the law
prescribes a risk-based approach
there is discretion to not necessarily
sight certain documents in certain
circumstances, depending on the
assessment of money laundering
risk.
“This means, for example, that
scanned copies of documents could
be accepted as an interim measure,
with the originals to be sighted at a
later time (eg, upon lifting of alert
levels).
“There are also existing mechanisms within the law which permit
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delayed verification of due diligence documents and
which may be applicable to the COVID-19 situation.
“There is also provision in the law and code for
electronic verification of documents (albeit there are
limitations with some of the technology platforms that
perform this function).
“Law firms should have exceptions handling provisions for circumstances where a client is unable to
provide their original identity documents. With COVID19 alert levels in place, this is a time when exception
handling measures could be engaged.”

Relationship Property Agreements
What about agreements contracting out of the Property
(Relationships) Act 1976 whilst in self-isolation
conditions?
Even before the issues caused by COVID-19 the question often arose as to whether a lawyer can witness a
party signing a contracting out or settlement agreement
under the Property (Relationships) Act 1976 by Video
Conferencing (eg, Skype, Microsoft Teams, Zoom, etc).
The Law Commission partially addressed the
issue in its recent Report on the Review of the Property
(Relationships) Act 1976 by commenting that the law is
uncertain and if an agreement is witnessed via an audio
visual communication, there is a risk that the agreement
could be set aside and the lawyer sued for negligence if
the agreement was voided for lack of compliance with
the prescribed formalities set out in the legislation.
So the use of video conferencing for this purpose is
not forbidden but it does come with some risks. These
risks could be mitigated through the inclusion in the
agreement of specific wording such as that set out below:
[A] and [B] agree that either party may sign this agreement and have his or her signature witnessed by his
or her solicitor via live video conference at which both
the party and his or her solicitor are present.
If either or both [A] or [B] sign this agreement and have
his or her signature witnessed by his or her solicitor via
live video conference, they will sign an undertaking,
in the form set out in Schedule 2, to the other party’s
solicitor that the document that he or she has signed via
live video conference is the same copy of this agreement
as subsequently forwarded to that party’s solicitor.
Both [A] and [B] confirm that they accept that this
agreement is valid taking into account the witnessing
to either party’s signature by live video conference and
both parties agree that they will not seek to have this
agreement declared void pursuant to section 21F of
the Act.
The form of the undertakings to be exchanged could
include wording similar to that set out below:
To:
[Law Firm B]
I, [A], personally undertake that I signed the agreement
contracting out of the Property (Relationships) Act 1976
between [B] and myself on at , during which time I
was alone in the room and in a live video conference
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with my solicitor, [●] of [Law Firm A], who witnessed
my signature via live video conference, and that
immediately upon signing the agreement I posted it
to [him/her], without any amendment.
Signed:
_________________________________
[A]
Dated:
To:
[Law Firm A]
I, [B], personally undertake that I signed the agreement
contracting out of the Property (Relationships) Act 1976
between [A] and myself on at , during which time I
was alone in the room and in a live video conference
with my solicitor, [●] of [Law Firm B], who witnessed
my signature via live video conference, and that
immediately upon signing the agreement I posted it
to [him/her], without any amendment.
Signed:
_________________________________
[B]
The lawyer should then ask the signatory to expressly
confirm that no one else is present in the room and use
the camera to confirm this at the time. As each party
signs each page of the agreement then s/he should lift
each page to the camera so that the lawyer can confirm that that was the page signed rather than another
document. This is another situation where it may be
appropriate to record the meeting.

Conclusion
The speed with which the COVID-19 situation has evolved
has taken us all (including law makers) by surprise. In
some respects the law has developed sufficiently in the
digital age to deal with the challenges of self-isolation,
particularly in relation to the execution of commercial
documents. However, for very good public policy reasons
(such as the prevention of undue influence and other
abuses of power) the law is not quite so permissive in
relation to the execution of documents such as relationship property agreements, wills and enduring powers of
attorney. In normal circumstances this generally means
that private client lawyers conduct much of their business with clients in meetings. Obviously, this becomes
more difficult when self-isolation rules are imposed.
Unlike many commercial activities, the natural course
of human life (eg, births, deaths, loss of capacity, and
family quarrels) continues and may even be exacerbated
by pandemics, earthquakes, and similar catastrophes.
Lawmakers in New Zealand have alleviated the situation
by enacting emergency legislation to deal with some
of these issues. ▪
Henry Brandts-Giesen  henry.giesen@dentons.com
is a partner with Dentons Kensington Swan and Indiana
Shewen  Indiana.shewen@dentons.com is a law
graduate with the firm.
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Practice management
technology needs
illuminated by lockdown
Observations from a legal
software provider
BY EMMA-JANE
GRAY
Just before the lockdown
began, Karen (name changed)
drove to her office at a small firm
in Auckland, filled her Suzuki Swift
with stacks of client files and took
them home. Those paper files were
integral to the continuation of her
Emma-Jane
business; without them Karen and
Gray
her colleagues wouldn’t be able to
continue working.
She called me five weeks later, exasperated with how
little work she’d been able to get done from home. She
had spent the majority of lockdown helping co-workers navigate systems that weren’t supporting remote
working well, and sorting manually through paper files
to find essential information.
“We need a solution,” she said.
She’s not the only one.
Lockdown has forced many of us to question: How
do we future-proof, in light of our firms’ inefficiencies
illuminated by COVID-19?
Suddenly, five-year plans to go paperless aren’t enough.
Our collaboration tools have been tested. We’re dealing
with sketchy internet connections, interruptions from
children, and bosses who accidentally turn themselves
into potatoes during Zoom meetings.
We’ve identified five key areas to look at, including
some solutions worth considering:
1. Is your team agile and ready for change?
There’s no such thing as future-proofing anymore, White
Fox & Jones Manager Pam Brian says: “You have to be
able to react quickly and adapt to whatever comes your
way – as an individual and as a firm.”
The Christchurch-based firm uses OneLaw practice

management software, hosted in the cloud, and had no
issues with getting their systems up and running in a
surprisingly short space of time.
Ms Brian adds that while some team members have
grasped the opportunity to look at how they work and
change some of their established practices, others have
merely replicated how they have always worked: “This
is a personality thing and I’m not expecting too much
to change for those people.”
She says that while the recent move back to the office
by some people has been seamless, it’s good to know
the whole firm can now also work remotely if required:
“I think you will find most law firms feel that way.”
Progressive firms, like hers, were already working on
flexible workplaces and hours prior to the lockdown.
OneLaw Chief Architect Doug Thomson says firms
who have gone through the likes of the Canterbury
earthquakes were more likely to be prepared too: “They
were already poised to work well… to many others, these
sudden changes came as a bit of a shock.”
Lockdown has clearly highlighted how important it
is to stay agile and open to change. For many of us, it’s
been the difference in keeping our jobs or businesses.
2. Can your firm become paperless/paper-light?
One of the biggest hurdles firms are facing in the shift
to working remotely has been a reliance on paper files.
Everything that previously required a piece of paper
to move around an office suddenly stopped working –
including manually requesting trust transactions, signing
documents, even sending physical bills.
Anything that would usually be done with a physical
file needs to be reproduced electronically, Mr Thomson
says: “It’s also very important that all aspects of work
can be internal to the system so a full workflow/audit
process can be seen.”
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paper does our firm rely on, and
how can it be replaced with an
electronic solution?
3. Do you have effective
remote collaboration tools?

Electronic signatures, letterheads
and templates were in high demand
when lockdown hit, OneAuthor
(OneLaw’s template module)
Manager Sally Rossiter says: “Some
firms hadn’t fully prepared – they
were a bit dazed, looking at
everything they needed to get done.
Now it’s shifted, they’re asking me
to work on things for their future
work too.”
OneLaw’s templates bring client
and matter information across with
the click of a button, and future
development will allow bi-directional data flow, so new information
can be saved back to the system.
This kind of innovation is designed
for efficiency – so you can spend
less time on admin, and more on
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serving your clients.
Going paper-light was a key to
the success of Tauranga-based
Harris Tate’s working from home
strategy. Practice Manager Robyn
Smillie says that digital signatures,
electronic billing and the like all had
to be embraced to allow her team to
continue working from home.
Then came the next challenge:
Some of their clients had no computers, fax machines, or any way
to receive documents without them
being posted. “You had Grandma at
home, checking the letterbox every
day waiting for her mail,” Ms Smillie
says. In some cases, it was about
finding a team member with a
printer and going from there.
Ask yourself: What unnecessary

How do you verify a new client
remotely, especially under AML
compliance regulations? You need
a digital onboarding system, like
APLYiD.
APLYiD allows new clients to be
onboarded remotely in minutes, via
a digital process they are walked
through after clicking on a link.
OneLaw integrated with APLY earlier this year, responding to client
demand that has become even more
prevalent.
There was a massive influx
of signups the week lockdown
started, APLYiD Senior Business
Development Manager Toby Taylor
says.
“Firms were genuinely concerned
that they weren’t going to be able
to bring on new clients without
meeting them face to face, so there
was a huge sense of relief when they
realised our solution enabled them
to do so remotely.”
With the right tools, remote working can save time and money, Mr
Taylor says: “Our software allows
working from home to be less of a
barrier and more of an enabler.”
Xero integration in OneLaw
has also proved popular, along
with inbuilt workflows and team
tasks for increased visibility and
collaboration.
The key to successfully working
remotely has been communication,
says Pam Brian.
“This has meant more phone
calls and more video conferencing. I think this will be the biggest
change for us [in the future] – we
will have less face to face meetings
with clients to save travel time, etc.”
4. What level of support is
available to your team?
In the age of being able to Google
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almost anything, waiting for someone to answer your
support question in 3-5 business days just isn’t good
enough. It’s highly likely that lockdown has shown you
which of your software/hardware providers provide
adequate support when you need it most.
Last year we released our online client portal, which
allows users to access free help videos, articles, development voting and updates with the click of a button. Our
clients can also call or email our support team, and they
will usually be able to help straight away. This has been
vital to keep them working (and reasonably stress-free).
Ask yourself: What barriers are there between my
team and the support they need?
5. Can you trust that your software
will serve you well into the future?
If you’re dealing with software that isn’t being supported
and developed into the future, now is the time to change.
A good system will continue to grow with your needs,
allowing you to focus on one thing: Your job.
Good communication and change management are
key to a smooth transition, says Doug Thomson.
“Changing from the bottom up is always easier than
the top down, even if it takes more time. It’s important
to involve all stakeholders in the decision, letting them
have input so they are on board when it comes time to
change,” he says.
He adds that no system will have 100% of what you
want, but that’s not what’s important.
“As long as they have a view of being a master of
their trade, instead of a jack of all, it will work well. That
openness to integrate with other best-of-breed systems
will give you the best solution.”
Software and systems have well and truly been put
to the test over lockdown. There is no time like the
present to discuss this with your team: What do they
think of their software? How could these systems be
improved on?
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be in a great position to offer more flexible workplaces
to their staff moving forward. This is likely to become
increasingly important for firms in attracting talent
and addressing the work/life balance issues historically
common in the legal industry.
If all else fails – you could always invest in a Suzuki
Swift. ▪
Emma-Jane Gray  ej.gray@onelaw.co.nz is Sales and
Marketing Manager of OneLaw.

From time to time LawTalk publishes articles
which relate to specific products and services.
These are published only if they contain information which will be of use and relevance to lawyers
and the legal services industry. Publication does
not imply endorsement by the New Zealand Law
Society | Te Kāhui Ture o Aotearoa.

What has lockdown taught us?
Working from home has been a massive lesson in
patience and communication, says Robyn Smillie.
“A few of our team live rurally, myself included, and
don’t have Fibre internet. That means we’ve been kicked
off our systems almost every day – and you just learn
to deal with it.”
She adds that the experience has shown her how
productive working from home can be.
“I had the misconceived idea that I’d struggle working from home, but now I’ve found myself doing extra
instead. I could see the benefit of people working from
home on a regular basis, especially to get a project done.”
Firms that have put the systems and processes in
place to continue working well during the lockdown will

Mediator, arbitrator, investigator and
advisor/consultant on legal and governance issues
+64 274 978 438
toogood@xtra.co.nz
www.toogoodqc.co.nz
CHAMBERS

Level 1, General Buildings, 29-33 Shortland St,
Auckland 1140
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Complaints decision summaries
Peter Francis
Aitken struck off
T h e N ew Z e a l a n d L aw ye r s a n d
Conveyancers Disciplinary Tribunal has
ordered that Peter Francis Aitken be struck
off the roll of barristers and solicitors.
Mr Aitken admitted one charge of
misconduct which related to his misappropriation of client funds and ongoing
misuse and dishonest mismanagement of
his trust account.
The Tribunal said in December 2018 Mr
Aitken had used clients’ funds of $265,000
which were in his trust account. He had
applied the funds towards the purchase of
a personal property, without the clients’
authority.
From June 2019 Mr Aitken had also consistently overdrawn his firm’s Interest in
Trust Ledger, using trust funds belonging to
his clients to meet the financial obligations
of his firm.
When the charge was laid in November
2019, the Tribunal made an interim order
suspending Mr Aitken from practising, after
which his attorney took over management
of the practice. The attorney had helped the
New Zealand Law Society to contact clients
whose funds had been wrongly utilised
and assisting them to make claims from
the Fidelity Fund.

practice after the sudden death of that
colleague,” it said.
The Tribunal said this was helpful in
providing some context which led to the
misconduct admitted, but it did not, as
accepted by Mr Aitken, provide any justification for his conduct.
The wrongful utilisation of his trust
account also meant he had submitted
untrue certificates of compliance to the
Law Society for a number of months. The
total deficit as a result of his misappropriations, as calculated at 6 March 2020,
was $357,691.69.
“When confronted by the inspectors in
November 2019, Mr Aitken acknowledged
his actions and indeed volunteered the
statement that this was ‘tantamount to
fraud’,” the Tribunal said.

had two unsatisfactory conduct findings,
in 2017 and 2018.
In terms of mitigation, until he came
to notice for his conduct in 2017, he had
conducted himself in a professional and
blameless manner for almost 40 years.
However, while he was given credit for
his previous lengthy service, good conduct
and community contribution, and for
attending the hearing, conducting himself with dignity and responsibility, there
was no response to this type of serious
and dishonest misconduct which would
be adequate, short of strike-off.
Finding that Mr Aitken was no longer a
fit and proper person to be a practitioner,
the Tribunal ordered that he be struck off
the roll of barristers and solicitors and that
he pay total costs of $18,842.

Strike-off almost inevitable
The Tribunal said it accepted the submission that dishonesty offending involving
the use of client funds will almost inevitably lead to strike-off. “The trust reposed
in practitioners by the public means that
any breach of that trust must be met with
the strongest possible response from the
profession’s disciplinary body.”
“Mr Aitken crossed a boundary which
must never be crossed by a lawyer.”
The Tribunal said the aggravating
features of his conduct were firstly, the
lengthy period of time (almost one year)
over which it occurred, and secondly, he

Holding a will
doesn’t entitle
lawyers to work
All names used are fictitious.
The mere fact that a solicitor holds a will
for a client does not mean the solicitor is
automatically entitled to act in the administration of the estate.
This was the conclusion of a lawyers

Under stress and overloaded
The Tribunal said it appeared that for some
years leading up to his decision to take
the $265,000, Mr Aitken had been under
considerable stress and “professionally
overloaded”.
“In addition it appears he advanced
funds to a longstanding friend or associate who let him down shortly before
the property purchase was due to settle.
Mr Aitken referred to a number of other
stressors, including the additional work
involved in managing a former colleague’s
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standards committee when considering
a complaint that a lawyer had failed to
release a will and associated documents
and had also claimed a lien over the files
and deeds.
The lawyer, Lafeu, held the last will and
testament of Mr F. The will named Mr F’s
daughter, Mrs K, as the sole executor and
trustee of her late father’s estate.
Mrs K indicated that she would like to
instruct another firm to assist her with the
administration of Mr F’s estate.
Mrs K then forwarded a completed
authority to uplift to Lafeu. Having
received no response, she telephoned Lafeu
approximately two weeks later. Mrs K said
that Lafeu told her he had a lien over the
will and associated documents.
In his submissions to the standards committee, Lafeu acknowledged his firm held
Mr F’s will and other documents relevant
to his estate. Lafeu argued that the firm
was entitled to do so because he had a
lien over the file.
Although Lafeu conceded that Mrs K was
the executrix named in Mr F’s will, he considered she was not yet the administrator
of the estate and would not become so
until the High Court had granted probate.

Refusal to release untenable
The committee considered it “untenable”
for a law firm to refuse to release a will
to an executor who wished to instruct
another firm and “therefore hold the
executor to ransom”.
“An executor has both the right and
ultimately the duty to take steps to begin
the administration of the deceased’s
estate, beginning by applying for a grant
of probate.
“It is wrong to suggest that an executor
is not entitled to access the will by which
they have been appointed.”
The committee determined that it was
unsatisfactory conduct for Lafeu to refuse
to release to Mrs K documents which, in
the committee’s view, she was entitled to.
The committee also found that Lafeu
had improperly claimed and continued
to improperly claim, a lien over the will
and deeds, and that this, too, constituted
unsatisfactory conduct.
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Lafeu “plainly had no proprietary interest in Mr [F]’s will and associated deeds,
there being no suggestion that Mr [F] had
failed to pay any invoice when they were
originally drafted.
“Consequently [Lafeu] ought to have
released them immediately upon receiving
the authority as signed by Mrs [K],” the
committee said.
The committee also found that Lafeu
had continued charging Mrs K fees after
the lawyer-client relationship was terminated, leading to a fee that was not fair and
reasonable, and that this also constituted
unsatisfactory conduct.

LCRO review of decision
Lafeu applied to the Legal Complaints
Review Officer for a review of the decision.
While the LCRO agreed that it was inappropriate for Lafeu to withhold the will,
it considered there was no need to make
two separate findings of unsatisfactory
conduct, one for withholding the will and
another for claiming a lien without justification. It considered that a single finding
of unsatisfactory conduct was sufficient.
The LCRO also reversed the finding of
unsatisfactory conduct in respect of fees.
It was of the view that the total fee charged
was fair and reasonable when having
regard to the work done by Lafeu up until
the termination of the retainer.
Lafeu was ordered to pay a fine of $1,000
for the single finding of unsatisfactory
conduct and pay costs of $1,000 to the
New Zealand Law Society | Te Kāhui Ture
o Aotearoa. He was also ordered to release
to Mrs K the original of Mr F’s will and
any associated trust deeds or documents.

Deducted fees
without valid
charging clause
All names used are fictitious.
It was unsatisfactory conduct for a lawyer,
acting as sole executor of an estate, to

deduct their fees from funds held on trust
in the absence of a valid charging clause
in the will, a lawyers standards committee
has found.
The children of the late Mr A complained
to the Lawyers Complaints Service that
the beneficiaries were overcharged for the
work the law firm undertook in administration of Mr A’s estate.
The firm, of which Parolles was a director, undertook various litigation on behalf
of Mr A’s estate. This included relationship
property and Family Protection Act 1955
proceedings.
Mr A’s estate was administered by a
fellow director of Parolles’ firm and a Mr
B, who were named in the will as executors. Mr B was subsequently removed as
an executor, on Parolles’ application, some
30 months after Mr A died.
The standards committee which considered the complaint appointed a costs
assessor, who identified that approximately $10,000 had been overcharged in
the estate administration. Following the
cost assessor’s report this has since been
repaid to the estate.

The rule in Cradock v Piper
The standards committee noted that
common law “has long held that trustees
and executors cannot charge for their
services” unless there is express provision allowing for that in the instrument
of trust, or the trustee was a solicitor and
the payment was recognised under the rule
in Cradock v Piper (1850) 1 Mac & G 664.
The rule in Cradock v Piper is that a
solicitor-trustee or their firm may charge
fees for work related to court proceedings
on behalf of the trustees provided that the
solicitor-trustee’s work does not increase
the usual expenses. The rule does not apply
where a solicitor-trustee is the sole trustee.
The standards committee noted that
Parolles took up the position of executor and later became the sole executor.
The court proceedings referred to above
were undertaken when Parolles was sole
executor.
Parolles’ counsel submitted that a clause
in Mr A’s will was effectively a “charging
clause”, which gave the executors and
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trustees the power to “take an action upon
the opinion of a barrister and/or solicitor
practising in New Zealand or in any other
jurisdiction whether in relation to the
interpretation of this will, any statute, or as
to the administration of my estate without
being liable in respect of any act done by
them in accordance with such opinion,
and to make any application to the Court
as trustees may think fit. All expenses of
any opinion or application shall be paid
out of my estate.”
The committee was of the clear view
that the clause was not a charging clause.
On making a finding of unsatisfactory
conduct by Parolles, the committee ordered
Parolles to pay $2,500 costs to the New
Zealand Law Society | Te Kāhui Ture o
Aotearoa.
The committee also ordered Parolles, in
the absence of an application to the High
Court to authorise the deduction of fees by
Parolles, to refund a significant proportion
of the fees charged to the estate of Mr A.

Failed to protect
client’s interests
All names used are fictitious.
A lawyer and a legal executive have each
been fined for failing to protect the interests of a client who bought an apartment
subject to the Unit Titles Act 2010.
A lawyers standards committee fined
the lawyer, Bertram, $3,000 and the legal
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executive, Lavache, $1,000 and ordered
each to pay $500 costs.
With Bertram’s assistance, Mr A entered
into an agreement for sale and purchase
of the apartment. The agreement was
conditional on Mr A undertaking a due
diligence investigation.
The Unit Titles Act requires that a
pre-contract disclosure statement must
be provided to a purchaser. However, Mr
A was not provided with such a statement
before he entered into the agreement. It
was provided some five days later.
The disclosure statement included the
following: “The body corporate has identified a problem with roof deflection and
is currently working through a remedial
solution. Proceedings have been issued
against liable parties pending the extent
of remedial works being clarified.”
The disclosure statement was provided to
Mr A along with a letter containing very general advice. There was no specific mention
in the letter about the roof deflection issue
identified. Nor did the letter provide much
in the way of guidance, commentary or
advice relating specifically to the apartment.
A year after Mr A became the apartment’s
registered proprietor it became apparent
that the apartment complex was subject
to significant defects that would be costly
for the body corporate and, ultimately, the
owners of the apartments to repair.
Mr A then complained that Bertram and
Lavache were negligent in that they failed
to advise him of the issues identified in the
pre-contract disclosure statement and had
they done so he would not have completed
the apartment purchase.

Failure was unsatisfactory
conduct
The standards committee found that
Bertram failed to raise with Mr A the
significance of a pre-contract disclosure
statement and to adequately ensure systems were in place to ensure the matters
a pre-contract disclosure statement would
disclose would subsequently be identified
and brought to the attention of his client.
That failure was unsatisfactory conduct.
In response to the complaint, Bertram
said that Mr A was an experienced and
sophisticated property investor who
wished to, and was capable of, carrying
out suitable due diligence investigation
on his own.
Bertram submitted that including a due
diligence condition in the agreement for
sale and purchase adequately protected
Mr A’s interests.
The committee was provided with a
summary of matters where Bertram’s
firm had provided services to Mr A, going
back some 12 years. That summary “fails
to substantiate that Mr [A] was either
sophisticated or experienced in conducting
due diligence investigations in relation to
property transactions,” the committee said.
The committee found that Lavache failed
to bring adverse information contained in
both the pre-contract disclosure statement
and pre-settlement disclosure statement
to Mr A’s attention, and that was unsatisfactory conduct.
As part of his submissions, Bertram put
before the committee an email from a real
estate agent as “evidence of ” the “trend
as it relates to pre-contract disclosure
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statements”.
The committee said it was aware of some
property professionals failing to properly
advise their clients on compliance with the
Unit Titles Act, but it did not accept there
was a “trend” of non-compliance.
“In any event, it is difficult to see how
any such ‘trend’ could somehow absolve
a lawyer of their duties to their client,” the
committee said.

Lawyer “lost
all professional
objectivity”
Yoon Lee has been censured and fined
$9,000 after a lawyers standards committee found he initiated judicial review
proceedings that were an “impermissible
attempt to mount a collateral attack” on
a High Court judgment.
“Mr Lee ought to have been aware that
the application for judicial review was
clearly an abuse of process,” the committee
said.
“A lawyer has an overriding duty as an
officer of the court, and Mr Lee’s conduct
constituted a serious dereliction of his duty
to the court.”
The committee conducted an own
motion investigation into Mr Lee’s conduct
after it considered the High Court costs
judgment in [2017] NZHC 1481 relating to
the judicial review proceedings.
In that judgment, the Judge was
“extraordinarily critical of the applicant’s
lawyer, Yoon Lee,” the committee noted.
As two examples, the Judge said:
• “it would have been obvious to any
reasonably competent practitioner that
there was absolutely no prospect of this
court granting relief ”, and
• “Mr Lee lost all professional objectivity
in this matter long ago and he ought to
have ceased acting”.
The judgment came towards the end of
a litigation history of some seven years.

L AW Y E R S C O M P L A I N T S S E R V I C E

Five unsatisfactory
conduct findings
The committee made five findings of unsatisfactory conduct against Mr Lee.
It considered that the initiation of the
judicial review proceedings was in bad
faith. It concluded that Mr Lee used the
judicial review process for an improper
purpose. This was a breach of the Lawyers
and Conveyancers Act (Lawyers: Conduct
and Client Care) Rules 2008 (“the rules”)
and unsatisfactory conduct.
The Judge in [2017] NZHC 1481 said that
the application for a review was a “serious
dereliction of the duty owed to this court”.
The Judge also called the application
“frivolous and vexatious and an abuse of
the process of the court”.
The committee said it agreed with the
court and determined that was both
a breach of the rules and conduct that
would be regarded by lawyers of good
standing as being unacceptable, and
therefore unsatisfactory conduct on the
part of Mr Lee.
Noting that the High Court Judge had
also said the application had “no prospect
of success”, the committee concluded that
in bringing the application for judicial
review, Mr Lee’s conduct did not meet
the required minimum standard of competence and diligence.
“He should have appreciated that the
application had no prospect of success,” the
committee said in finding unsatisfactory
conduct by Mr Lee.
The committee also found that in the
absence of any contradictory evidence (and
Mr Lee did not respond to the committee’s
provisional view on the matter) it was
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more likely than not that Mr Lee failed to
obtain properly informed instructions from
his client. “It seemed very unlikely that,
had Mr Lee properly informed [his client] of
the prospects of success, [his client] would
have instructed him to proceed.”
That was also a breach of the rules and
unsatisfactory conduct.

Failure to exercise
independent judgement
The committee also said it agreed with the
Judge that Mr Lee had lost his objectivity in
the matter. He had failed to comply with
the rules relating to exercising independent
judgement.
“A particularly obvious example of this
was the fact that Mr Lee’s application
for review included [the Judge’s] minute
referring Mr Lee to the New Zealand Law
Society.
“There is no conceivable reason why
[Mr Lee’s client] would be interested in a
review of that ‘decision’,” the committee
said.
That was also a breach of the rules and
unsatisfactory conduct.
As well as the censure and fine, the
committee ordered Mr Lee to undergo
practical training or education and to pay
$2,000 costs.
When ordering publication of Mr Lee’s
name, the committee noted the seriousness
of the offending.
The committee also noted a “consistent
failure to engage reasonably with the
standards committee, as well as the repetitive nature of the behaviour in conjunction
with an apparent lack of objectivity, insight
and self-moderation on Mr Lee’s part.”
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An interview
with Kristy
McDonald QC
Supporters of the #metoo movement in New
Zealand argue that gender discrimination and sexual
harassment are rife in the legal profession. It’s more
complicated than that, Queen’s Counsel Kristy McDonald
thinks.
In March the University of Melbourne’s student society, Women in Commerce and Politics, featured Kristy
McDonald QC as its “Woman of the Week”.
She was interviewed by Joanna Mao, a New Zealander
studying for a Bachelor of Commerce at the University.
Joanna is the current President of Women in Commerce
and Politics. Through her search for inspiring female
leaders for one of the student club’s publications
called “Woman of the Week”, she approached Kristy
McDonald QC, to learn more about her experiences
in New Zealand’s legal sector. She answered some
thought-provoking questions, giving her views and
advice to young practitioners.
The New Zealand Law Society | Te Kāhui Ture o
Aotearoa is publishing an edited version of the interview and writeup as submitted by Ms McDonald. The
comments and observations are the personal views of Ms
McDonald and publication does not imply endorsement
of her comments by the Law Society.
Kristy was asked if she thinks there are distinct
layers of patriarchy or misogyny embedded within
the profession. And whether she had personally
experienced such an environment in her career.
“This is a complex question,” she said. “Yes, of course I
have witnessed and experienced bullying, discriminatory, patronising, overbearing and damaging behaviour –
from women as well as men.
“When I was in my early years of practice, I, like
most women, was subjected to fair amounts of sexual
harassment and intimidation.
“When I was a young practitioner such behaviour
was prevalent, in the universities and in the profession.
When I was at university I was subjected to some appallingly sexist and intimidatory conduct from lecturers.
Complaints fell on deaf ears in those days.
“Equally, senior women practitioners could be very
hard on young women. I recall being told by members of
68

a women lawyers’ association when I was first starting
in practice that I could only join their association if I
stopped wearing makeup and desisted from dressing
to attract men! Hard to believe isn’t it. But it was the
eighties.
“It goes without saying that brutish male behaviour,
sexual misconduct or harassment or bullying within
the profession are so obviously unacceptable they must
be condemned.
“Unfortunately, even after many years, I still encounter
overbearing behaviour and condescending attitudes from
some men, as well as unpleasant and overly competitive
behaviour from some women in the profession.
“‘Over talking’ and ‘mansplaining’ by men in meetings
is a particular issue for women because it’s hard to deal
with in the moment. Being talked over or talked down
in a group setting – be it a meeting or around a board
table – is very common. Strong responses are often
viewed negatively: a strong woman advocate is often
portrayed as ‘stroppy’ or ‘strident’. I’ve certainly been
called those things, and ‘flinty’ and ‘aggressive’ as well.
When a man acts that way he’s called ‘strong’, ‘powerful’,
or ‘formidable.’
“It wasn’t many years ago that I chaired a board
meeting where a male board member turned his chair
to the wall and announced that he ‘refused to be chaired
by a woman’. I simply let him sit for the entire meeting
facing the wall and carried on.
“Women often doubt themselves and don’t ‘put their
hand up’ to take opportunities, and many young women
lawyers seem diffident about putting themselves forward. That doesn’t seem to be an issue for a lot of young
men, regardless of their talent.
“Women of my generation had little if any real support
from other women as young practitioners; there were
few women doing the sort of work I did as a young
lawyer. Criminal trial work, for instance, was largely a
male domain; you couldn’t react to every sexist comment
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or you’d have been sidelined very quickly. You needed
to learn what’s important and what’s not.
“Things have changed a great deal for the better; I
would even argue that we need to take care nowadays
that young women don’t become victims and lose their
resilience or their sense of fun. Many seem to take themselves too seriously. It’s important to have a sense of
proportion in the way you react to issues. Many men
today often find themselves confused about how they
should treat professional women. For instance, a man
telling a woman she looks nice, or opening a door for
her, in my view isn’t necessarily offensive or patronising.
But a man talking a woman down in a meeting, being
dismissive, or making sexist remarks in the workplace –
that is not acceptable and should be rejected in a strong
and measured way. It’s about knowing when to react
and how to react.
“It’s easy to become preoccupied with these issues
to your detriment; they can become all-consuming.
Don’t lose your sense of humour. Sometimes you just
have to take a breath and put up with it; at other times
you need to take a stand. It’s a matter of balance and
common sense.
“When I started out as a young Crown prosecutor I
was an oddity; there were few, if any, women doing that
kind of work – and it was hard work. I had to develop
techniques to be strong and not to
be too affected by the trauma and
heartache I witnessed. Attending
crime scenes, working with children
and deeply traumatised victims of
crime, cross examining sex offenders, gang members, conmen and
women. That sort of experience
early in a career shapes you.”
What seems often to be lost
in the debate about this
issue and what Kristy feels is
important to acknowledge
is that she, like many other
women, also experienced
considerable support from
men throughout their careers.
“Sadly, often far more so
than women,” Kristy said.
“There were three senior mentors
who had a profound influence on
my work. They were the late Justice
Neil Williamson, the late Bruce
Squire QC and the late Justice Sir
John McGrath QC: all very principled men with generosity of spirit
as well as wisdom and a sense of
humour. Most importantly, they
cared about people. I learnt a lot
from them – not just the practice of
law but about doing the right thing

Specialising
too soon can
be limiting; I
advise young
lawyers to
seek wide
experience
when starting
out – to get
as much
practical
experience
as you can as
early as you
can

when that is sometimes difficult and learning how to
observe and listen to people.
“I was lucky enough to be given some wonderful
opportunities very early in my career. Those opportunities provided me with great experience and the
skills to practise across a range of areas. Specialising
too soon can be limiting; I advise young lawyers to seek
wide experience when starting out – to get as much
practical experience as you can as early as you can.
It’s very hard to get the essential grounding later in
your career. Many students are naturally attracted to
the big corporate firms. Those firms do offer a lot, but
they don’t necessarily provide the best grounding or
the opportunity to get good practical experience with
clients, witnesses, and courts.
“It’s important to take opportunities when they arise.
Being positive, backing yourself, working hard – these
are all crucial for success, as is recognising that others
have experience you don’t have, and being ready to learn
from them. Respect for seniority and valuing others’
experience really matters. I often hear junior lawyers
who think they can run before they can walk, who think
they can do everything but fail to respect the judgement
and wisdom that comes from age and experience.
“If I were to offer any advice to young practitioners –
women and men – it would be to say –
1. Get the basics – learn from others. Listen to others
and respect experience.
2. Don’t try to run before you can walk.
3. Take and make the most of the opportunities that
come your way.
4. Find techniques that allow you to deal with pressure
and stress.
5. Law, as with many other professions, is about understanding life and people; I think that’s the single most
important thing. In the end it’s about people: you can’t
cross-examine a witness if you don’t know how to
listen to them; you can’t advise a client if you have not
lived and experienced enough of life to have developed
judgement, sensitivity and empathy.
6. You don’t win cases or succeed relying on the law
alone. It’s always about the facts and facts are about
the people: what they do and why they do it.” ▪
Kristy McDonald was admitted as a barrister and
solicitor in February 1983 after graduating BA and LLB
from the University of Otago. She began her career as
a Crown prosecutor and has been involved since then
in a wide range of public/administrative law, and civil
and criminal litigation as well as providing strategic
legal advice and involvement in inquiries and reviews
and governance. She gained an LLM(Hons) from the
University of Canterbury in 1987 and was appointed
Queen’s Counsel in 1999. In 2019 she was appointed
an Officer of the New Zealand Order of Merit in the
New Year’s Honours List for services to the law and
governance. The full interview can be found at  www.
wcpunimelb.com/woman-of-the-week
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Talking about
mental health
Why it’s time to stop dealing
with mental illness and start
building mental strength
BY DAINA
WORRALL

Picture this.
You’re at your desk, it’s already
10am and you’re on your third
coffee, just trying to make a dent
in the 127 emails in your inbox.
I can do this…I can do this. Just focus.
A phone call interrupts you again,
but this time you’re needed in the
partner’s office.
Eager to know what’s so urgent
this time, you decide to just stop
what you’re doing and find out.
It’ll be fine, I’m fine, everything
is fine.
You feel that third coffee kicking
in and forget to knock as you
walk straight into his office, and
straight into his phone call. With
his therapist.
“Oh I’m so sorry, I’ll just come
back later.”
Just get out and close the door.
He’s seeing a therapist?
Next thoughts? Go.
I’d stake my next pay cheque on
the fact that, in that scenario, you’d
be thinking things like “I wonder
what’s wrong with him”, “Is he OK?”,
or “Should I ask him about it and
check-in?” or even that perhaps
you’d want to just stay out of it.
Away from the awkwardness…
It’s not a criticism, but it’s an
example of the negative context
in which we think, talk, and write
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about mental health in the legal
industry. We are seeing so many
great initiatives and programmes
coming forward that aim to really
help employees and bring awareness
to mental health and wellbeing, but
there’s something to be said about
the fact that this topic seems to be
a magnet for discussions on mental
health “concerns”, “problems” and
“issues” and ultimately, prevention.
We talk about mental health as
something we have to “deal with”,
“suffer from” and something that
needs to be “taken care of ”, which
is true for so many of us that have
battled with it. But the point is that
we know the corporate world can
be a breeding ground for things like
depression, anxiety, low self-confidence, low self-esteem, and low selfworth, and we know these things
aren’t good, BUT we aren’t exactly
seeing numbers go down…
Focusing on the problems isn’t
exactly working.
Let’s return to the therapist analogy for a moment… but this time,
instead of overhearing a colleague’s
conversation, you overhear someone talking about an athlete who
just hired a therapist, or better yet
a conversation about when the All
Blacks hired Dr Ceri Evans, a sports
psychologist. Even if you’re not an
avid sports fan, I’d hazard a guess

Daina
Worrall

that you wouldn’t immediately ask,
“Oh what’s wrong with them, are
they OK?”, “Are they struggling with
their mental health?”
Nope.
Interesting right? It’s all about
the context.

Mental Health vs
Mental Strength
We associate sporting therapists and
coaches as helping their clients get
ahead in the game and get clear on
their goals, and whether we like it or
not, we typically associate therapists
in the corporate world as the ones
who can help pick up the pieces and
help us solve our problems.
But why can’t we see it the same
way? Why can’t we shift the context
so that we, as professionals, also use
the tools and techniques that athletes use to build mental strength,
to prepare for the tough times and
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to help us see our goals clearly and set our intentions?
That way we could have coaches, leaders and therapists as allies in business, helping us thrive rather than
just survive.

How can we learn from athletes?
The lack of emphasis on training our minds to collaborate
with us, not against us is the fundamental issue we have.
Athletes get mental strength training, they focus on
the importance of positive self-talk and self-belief, but
we don’t. We have mental wellbeing programmes that
aren’t really used until the pressure gets to be a little too
much… that’s not to say the programmes aren’t helpful,
but it’s not something we’re primed to use in order to set
us up for success, it’s more of a safety net to fall back on.
We have people relying on us, we face high expectations
and huge repercussions if we mess up, not unlike athletes.
Add on the pressure of families, mortgages, complex deals,
angry and needy clients, cross-border transactions involving millions or billions of dollars, as well as the physical
toll of sitting in a chair for over 10 hours a day. Not to
mention the lack of oxytocin, dopamine, and endorphins
that athletes get… perhaps you’re starting to see that
we probably should get more training than athletes do?

PRACTISING WELL

Starting with the mind
Sports psychologists and coaches are brought onto
a team because they know that in order to achieve
amazing things, it all starts in the mind. It is the mind
that controls the body, and often it’s solely our minds
that limit us.
“The mind often limits us, and actually our body can
do more... We think we’ve reached our threshold
but the mind gives up first.” – Dr Ceri Evans.
Stress and pressure are unavoidable in the corporate
world, and just as athletes are primed to perform under
pressure with pre-game rituals and mental mantras,
self-talk, and meditation, so too should we. This will
help engage others not to just open up when things
go wrong, but keep the dialogue open year-round for
ways to improve performance, change your thinking,
get ahead, and create new abilities.
Want to boost confidence, get better at pitching or
public speaking? Want to feel comfortable at work and
less anxious all the time? Thinking clearly and concisely
in meetings…? All of these things we can work on daily
and together. The start point is to focus primarily on (a)
the relationship we have with ourselves, and (b) our
ability to collaborate with ourselves.
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(2) Mental preparation:
Your ability to collaborate with yourself requires the use
of positive self-talk and imagery to set you up with a
positive mindset. The pictures we see in our minds and
the words we say to ourselves can make or break us. If
you’ve got a stressful meeting, a tough presentation, a
difficult conversation or a really hard problem to solve,
get quiet, get calm, close your eyes, and visualise. Just like
athletes do. See yourself succeeding. Executing perfectly.
See yourself feeling great about it and tell yourself just
how great you are. This is such a key skill to be able to
turn to and build upon throughout your entire personal
and professional life.

The relationship we have with ourselves
The starting point should be identifying how we speak to
ourselves every day, because our brains don’t know the
difference between a real event and a thought, and they
believe the words we tell them.
So, if you use the 50,000 to 60,000 thoughts you have per
day running through all the mistakes you made at work,
thinking about how useless you are, worrying about the
stress and pressure you’re going to face tomorrow or replaying the worst-case scenario of the presentation over and
over, then your mind will act as if that’s really happening
and it’ll create the necessary response in your body.
This is exactly why anxiety, depression, stress, impostor syndrome, social anxiety, and loneliness feel so real
because our brain actually thinks we’re under threat, it
doesn’t know we’re just overthinking. This is also why
burnout happens – we’re not spending enough time in the
“rest and digest” state because even when we’re at home,
a lot of the time we haven’t stopped thinking about work.
Diving a little deeper into the sports psychology
pyramid...

(1) We need to get clear on our goals and beliefs:
The first thing any great athlete will say is to believe in
yourself. If you don’t, who else will? Also, if you don’t know
where you want to end up, your end goal, you run the risk
of leading a life you don’t love… one of the biggest causes
of depression. It’s also important to know what beliefs you
hold about yourself at a deeper level and often this comes
from our childhood experiences. Things we learned early
on about ourselves and others. I help people work on this
element, but ultimately getting a pen and paper, getting
some time to think about what you love, what you enjoy,
and where you see yourself will help you on the right
path. Also, start noticing how you talk to yourself every
day. If you had to repeat what you tell yourself verbatim
to a friend, would they hang around? Or would they think
you were pretty negative and mean?
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(3) Performance skills:
Remaining calm in the face of pressure and stress is all
about priming yourself for the daily ebbs and flows of being
a high-performer. Having a daily ritual and a pre-game
ritual to help yourself stay calm and focused even when
things get intense. Rafael Nadal is well known for his pregame mantras and almost OCD approach to maintaining
order in his environment prior to and during his match.
He does this to maintain a calm, inner focus. A flow state.
A majority of athletes do this and there’s no reason why
you can’t do something like this. Even non-athletes, like
Matthew McConaughey in the Wolf of Wall Street, when
he was banging on his chest in that restaurant – that was
actually his pre-game ritual before the camera started
rolling. DiCaprio asked him to include it in the film. Things
like that to get you into your calm, flow state are key when
you need to perform.

A ripple effect…
In stepping back to the bigger picture, my hope is that
you can start to see mental wellbeing in a different light.
As a strength not a weakness. An ally not an enemy. All
it takes is just one person, one leader, one manager who
takes a more proactive approach building mental strength,
as athletes do, as opposed to taking a reactive approach
to cause a ripple effect. The bigger the ripple the more we
can slowly start to shift the stereotype that lawyers don’t
value wellbeing, work-life balance or happiness. Because
we do. We just didn’t really know how to, until now. ▪
Daina Worrall is a lawyer and psychotherapist practising
in hypnotherapy and rapid transformational therapy (RTT)
who aims to help professionals overcome fear in order to
create happier and more effective work environments.
Sarah Taylor is the co-ordinator of this series, a senior
lawyer, and the Director of Client Solutions at LOD, a law
firm focused on the success and wellbeing of lawyers.
If you’d like to contribute to this series, please contact
Sarah at  sarah.taylor@lodlaw.com
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The dark side
of empathy and
compassion
BY PAUL
SILLS

The current state of the world
and the problems we are facing,
from both a health and economic
perspective, are causing us all a
great deal of stress. Some, however,
are suffering more traumatic stress
than others.
Paul Sills
Many of those suffering from
traumatic stress are our front-line workers in health
care, mental health, and emergency services. But others
may simply be overwhelmed by endless news stories of
tragedy and suffering. As the Black Eyed Peas say in their
chart-topping song “Where Is The Love?”:
“Wrong information always shown by the media
Negative images is the main criteria
Infecting the young minds faster than bacteria”

Courage, Compassion and Connection
Brene Brown ‘s research tells us that the three key components of leading a wholehearted life are courage, compassion and connection. Here, courage does not necessarily
equate with bravery but draws on the original meaning
of the Latin word cor – meaning heart. As Brown puts it,
courage is: “To speak one’s mind by telling all one’s heart.”
In modern language – it means to be vulnerable, to wear
your heart on your sleeve.
One of the key ways that we connect with others is
through empathy. While sympathy drives disconnection,
empathy drives connection. Empathy is not about feeling
for someone (this is a common error); it is about feeling
with someone.
Empathy and compassion are great traits or gifts for
anyone trying to interact and get along with other people,
whether in their personal or professional life (as though
there is really a difference). Mediators are trained to “establish rapport” with the parties in dispute, but that may be
better reframed as establishing a genuine connection. How
do they do that? With empathy; by asking curious, caring,
and open-ended questions; and by being mindful of what
is happening in the room at that moment.

Too much of a good thing
So, can we get too much of a good thing? Are we at risk
if we are too empathetic or too compassionate? Chinese
philosophy would say yes: everything in moderation.
Really? If they are part of Brown’s trinity of traits that
lead to a more wholehearted life, then surely, we should
seek more of them.
This is where compassion fatigue and empathy burnout
come into play. They are related but not the same, and
both can lead to burnout and what is often classified as
secondary traumatic stress.
Compassion fatigue may be viewed as the negative
cost of caring. It may arise when, for example, someone
cares “too much” or must care relentlessly day and night
(for example, caregiving for a terminally ill or cognitively
impaired partner). As a result, compassion fatigue comes
up often for our front-line heroes who are working directly
with the victims of disaster, trauma, or illness. The most
research into the condition has been done in the healthcare
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industry and, of course, that is the industry currently
in the spotlight.
Those suffering from compassion fatigue will be
emotionally and physically exhausted and can display
a variety of symptoms, including reduced concentration,
feeling numb, feeling helpless, irritability, withdrawal,
and an inability to “face” going to work.
Our personality type may make us more susceptible
to this trauma. Those of us who are overly conscientious,
perfectionist and who believe in “self–giving” are more at
risk. In addition, having poor social and familial support
or high stress in your personal life also contribute.
Imagine being a nurse or doctor that goes to work
every day, knowingly putting yourself in the path of
COVID -19 while you care for others 14 hours a day in
sub-standard PPE, and also leaving a partner at home
who has just been made redundant and is depressed but
who needs to look after your three young children. That
is reality for thousands around the world at the moment.
It is small wonder that the famous street artist
Banksy has just donated a painting to the University
Hospital Southampton which depicts a nurse as the
new superhero.

Tools for combatting
fatigue and burnout
Can we help protect ourselves and
others from compassion fatigue in a
way that does not involve us simply
stopping to care? As Bob the Builder
would say, “Yes we can!”
Stress reduction and anxiety
management practices are effective.
Try breathing exercises (my current
favourite is square breathing),
physical exercise (of course!), and
my personal favourite – develop
a mindfulness practice (which
perfectly complements breathing
exercises and physical exercise).
Develop a strong social network.
Foster connections and be vulnerable – tell people that you need help
and seek help from others: family,
friends, colleagues, and pets.
Similar issues arise if you do not
set boundaries around your empathy. Setting boundaries seems counterintuitive to being compassionate
and empathetic, but it is not.
If I apply no conscious skills to
my empathetic feelings, I run the
risk of feeling without any limits or
relief. If that occurs, I may become
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Being
empathetic
in your
professional
life requires
a degree of
discipline
not to take
everything
personally or
it will exhaust
you and
potentially
lead to
burnout

empathetically distressed at the same level of distress
the other person is experiencing.
If I become burnt out and distressed from being
empathetic, I run the risk of withdrawing into myself
and then leaving the other person to suffer alone. I may
lose the ability to be there for others: to be connected
and compassionate when others need me. This is a real
concern for two groups of people in particular: parents
and caregivers.

Avoiding empathy burnout
Better instead to have empathy concern than empathy
distress. That is, empathy but with a conscious plan.
Similar to avoiding compassions fatigue, addressing the
potential for empathy burnout requires the application
of a conscious skill or skills that do not come naturally to
us when we are faced with extended exposure to stress
and trauma. We are not trained from an early age to deal
with these issues. We must learn the skills over time.
The first “shift” you can make is to understand that
empathy is not just about feelings, but it is also a skill.
Skilfully managing your own emotions when you are
being empathetic with others can help greatly. Mediators
and psychologists, for example, know that the skill of
empathy can be of great benefit to others but it is necessary to put some distance between themselves and
others, and to be aware of their own self-care needs. If
they do not implement these safety valves they will be
unable to provide sustained empathetic support.
It is important to set clear boundaries around what
others can expect from you. Remember that empathy
is not feeling for someone but with someone. You need
to keep a distance from other people’s emotions – know
that you are with them but not in place of them. You
are concerned not distressed.
Do your best not to take the other person’s issues
personally. Of course, if you are dealing with a family
member or close friend it will be personal, but you
still need to exercise self-care and set boundaries (this
is incredibly important when dealing with family
and friends to avoid simply being an enabler). Being
empathetic in your professional life requires a degree
of discipline not to take everything personally or it will
exhaust you and potentially lead to burnout.
Finally, and importantly – believe that the person you
are empathising with can overcome their own problems.
Be there with them, be connected and be empathetic
but know, and let them know, that they can make it
through. Have faith in others. ▪
Paul Sills  paul.sills@paulsills.co.nz is an Auckland
barrister and mediator, specialising in commercial and
civil litigation. He is an AMINZ Mediation Panel member.
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The AML/CFT
external audit
and internal
review
BY MARTY
ROBINSON

If you’re covered by the AML/CFT Act you need to
have your AML/CFT independent auditor visit before 1
July 2020 (unless you can show COVID-19 prevented it).
Audits can be a headache and feel like dead time and
expense, but a quality audit with detailed recommendations can save you money and stress in the long run
by steering you to better efficiencies and minimising
the risk of negative regulatory attention.
The AML/CFT Supervisors encourage reporting entities to consider the external audit as an opportunity to
improve your AML/CFT systems through an objective
review that you may not be able to generate from the
inside.
Along with effective internal review under section
59(1) of the Anti-Money Laundering and Countering
Financing of Terrorism Act 2009, the independent
audit (under s 59(2)) helps your business respond to the
dynamic and emerging money laundering and terrorism financing threats facing it, as well as keeping your
processes current with changing law and supervisor
guidance.
This article discusses how to get the best out of your
auditor and how to use the audit report to best effect.

The basics
All AML/CFT reporting entities need to engage an independent AML/CFT auditor every two years. Audits are
a systematic check of your AML/CFT risk assessment
and compliance programme – both on paper and in
practice – by an independent and qualified person. They
give an opinion on whether:
• you meet the minimum requirements for your AML/
CFT risk assessment and AML/CFT programme;
• your AML/CFT programme was adequate and effective
throughout the specified period; and
• any changes may be required.

The s 59 processes are designed to regularly assess your
compliance systems and identify where repairs are
needed. They may also identify changes that improve
efficiencies.
Audit reports usually include helpful recommendations, which is where they can be most valuable. The
more thoroughly an auditor understands your business
and processes, the more helpful they can be. So a higher
assurance audit, while probably more expensive, may
be more valuable when you’re still new to the regime or
after any significant changes, but less necessary when
you’re already compliant and the law or your firm haven’t
changed significantly.
The audit process routinely results in reduced compliance burdens. Often businesses overdo their compliance at the beginning (and can save time and money
once they realise this), whereas others don’t realise
they’re failing to meet their responsibilities, which is
worse. Many firms, for example, are doing unnecessary
enhanced customer due diligence (EDD) investigations,
which are time-consuming or costly if outsourced. By
contrast, many are also failing to do EDD when it’s
required, bringing unnecessary regulatory risk.

Choosing an auditor
AML/CFT auditors may be lawyers, accountants, or AML/
CFT or general compliance consultants.
An article in LawTalk 924, December 2018 (Ismail
Rasheed, “AML/CFT compliance: Emerging practical
issues”) recommended using an auditor within a law
firm so as to safeguard privilege, avoid conflicts of
interest, facilitate an unqualified audit opinion (thereby
reducing regulatory risk), avoid unexpected SAR filings,
improve governance and ensure your auditor properly
understands law firms.
The author also recommended using auditors with
a sound knowledge of white collar crimes with experience in conducting criminal investigations. Auditors
who understand the modus operandi of launderers and
terrorism financers and how to recognise it are better
placed to perform a high quality and helpful audit.
Your AML/CFT programme should be well designed
to detect bad actors and to manage and mitigate the
risk of them abusing your business to launder funds or
finance terrorism. Engaging a capable auditor who can
spot compliance holes in your programme is therefore
critical – not only to keeping out bad actors, but also
to avoiding negative regulatory attention.
The Supervisors recommend changing your audit partner from time to time to bring in new ideas, overcome
capture, and improve the chances of finding non-compliant, risky or inefficient practices. Having said that,
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building a relationship with a helpful
auditor can also be beneficial.
In terms of cost, the auditor may
ask to see your risk assessment
and programme and associated
material to gauge the amount of
work before proposing a price. For
smaller practices, a fee of around
$2,500 to $8,000 might be expected,
depending on a number of factors
including the level of assurance
you need (discussed further below).
Audits can be tens of thousands at
the top end, however.

Supervisor guidance
Official guidance on audits is found
in the joint Supervisors’ Audit
Guideline for risk assessment and
AML/CFT programme. But a very
useful guide from the Financial
Markets Authority called Getting
the best outcome from your AML/CFT
Audit is relevant to law firms just as
it is to FMA reporting entities.

Independence
For your two-yearly independent
audit, you cannot use an auditor
who had a hand in creating or
updating your risk assessment or
programme. This aims to ensure
independence.
Auditors are not there to trip you
up. They are professionals providing you with a service designed to
improve your compliance with the
AML/CFT Act. They should know
your industry and will learn about
your specific business during the
audit process.

Getting the best value
from your audit
You get maximum benefit from an
external audit by obtaining a good
quality audit that’s meaningful and
informative.
The Supervisors say “If we receive
an audit report we believe has been
completed to a good standard, it will
influence our monitoring behaviour.
For example, we take a risk-based
approach to our inspection programme and a good audit (with
good outcomes) will likely reduce
the need for us to have a direct
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engagement with your Reporting Entity.” (FMA website)
The Department of Internal Affairs (DIA) will also be
influenced by the robustness of your audit report, its
level of detail, and whether it was a limited or reasonable
assurance audit.
You will have a good idea where the biggest problems
lie. By explaining this to your auditor up front, your
auditor can adapt the audit accordingly. Many auditors
have significant experience in addressing areas where
remediation is required. Don’t be afraid to ask them for
help and detailed recommendations.
An auditor will likely offer you the choice between a
limited assurance audit or a reasonable assurance audit
and may make a recommendation.
In a limited assurance audit, the auditor expresses
the conclusion in a negative form (eg, no signs of
non-compliance noted). In a reasonable assurance audit,
the auditor expresses the conclusion in a positive form
(eg, appears compliant). They cannot say with certainty
you are 100% compliant and you shouldn’t expect that.
The reasonable assurance audit requires more work
from the auditor than a limited assurance audit and
typically involves more sampling and testing. In the
limited version the auditor is more likely to miss any
problems. This would be more appropriate for later audits
when you have previously passed an audit and made
few changes since. At the outset you may prefer a more
comprehensive assessment, given you have little idea
what an auditor may find. But the Supervisors ultimately
leave this choice up to you. Ask prospective auditors
for the cost differential. You will need to balance the
costs of the audit against the degree of confidence you
require from the audit.
You should discuss and agree the scope, deliverables
and other expectations of the work with your auditor. You
or the auditor should set out your expectations clearly
in writing. Your Supervisor may ask you to produce this
document at a later stage, so keep it with the audit report.
Note that the audit and the terms of the engagement do
not need to be sent to the DIA unless they specifically
ask, but you will have to advise the DIA of the results
of your audit in the annual return (due by 31 August).
Selecting the cheapest audit offered to you may not
be the best long-term strategy if it doesn’t also meet
your needs. You’re engaging professionals to learn
about and review your business and AML/CFT systems,
including performing sampling, testing and interviewing
relevant staff. Just like AML/CFT document templates,
the audit service can be done well with due regard to
your business, or it can be done at volume without
much specificity or detail.
Particularly in the early years, good quality audits
will help improve and streamline your AML/CFT efforts
and save you money and headaches downstream. It
provides you with a greater understanding of the issues
and problems in your AML/CFT compliance than a templated or briefer audit report.

Fixing the problems
found
Your auditor should clearly identify and describe non-compliant
aspects of your AML/CFT regime
so that you and your Supervisor
can understand them and you can
fix them properly. While you don’t
have to give the DIA your audit
report (unless they ask) you will
have to detail the findings in the
annual return.
The auditor might refer to these
issues as ‘breaches’ or ‘material’ or ‘significant’ findings. The
Supervisors expect such issues to
be corrected promptly.
The auditor may give recommendations about how to do this.
While the recommended method of
resolving a non-compliant matter
may be optional, the need to fix the
problem is not.
But your auditor may also provide suggested improvements
that do not represent breaches
of your obligations, but would
nevertheless improve your AML/
CFT systems or their efficiency or
effectiveness.
The language here should make
clear that you are not in breach,
but could re-prioritise efforts,
focus on higher risk issues, save
time on less critical aspects, use
better compliance systems or
agency arrangements or improve
efficiencies.
If you can remediate the problems
the auditor identifies before the
annual report is due, this will keep
you in the DIA’s good books. ▪
Marty Robinson  marty@
robinsonlegal.co.nz co-authored
The Anti-Money Laundering
Re g i m e : A Pra c t i ca l G u i d e
(LexisNexis, 2018) and is a litigator
specialising in financial crime cases.
He advises reporting entities on a
wide range of AML/CFT matters
and conducts audits. He previously
oversaw the Department of Internal
Affair’s litigation and advised the
DIA on AML/CFT enforcement cases
and legislative amendments ahead
of Phase 2.
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AML/CFT: A view
from the trenches
BY ROS
MORSHEAD

I don’t imagine the angst I hear around the law
firm traps in my world on AML/CFT (AML) is any different to anywhere else in the country. We seem to be
bombarded with it from every corner, and it has been
overwhelming for many. The Department of Internal
Affairs (DIA) are the Phase 2 sector Supervisor under
the Act, and their job is to ensure law firms and other
Phase 2 entities comply with their statutory obligations.
But nearly two years on from 1 July 2018, many are
probably still grappling with properly implementing
and embedding compliance programmes, crossing our
fingers we aren’t selected for a desk-top audit, or hoping
the DIA doesn’t knock on our office doors for an on-site
audit any time soon. As it happened, my small firm was
selected for a desk-top audit quite early into the start
of the regime. This article discusses that warts and all
experience, together with some other observations and
points that I hope may be useful for others.

The desk-top audit notice arrives
So, back in October 2018, a five-page letter from the DIA
landed in my inbox notifying a desk-top compliance
programme audit to be submitted within two weeks. I
was semi-confident of a favourable review, having spent
a huge amount of un-billable time and effort customising
my small firm’s compliance programme ahead of 1 July
2018. My laptop keys got bashed a bit harder than usual
for a few days while I grumbled about the whole thing
being entirely unfair and why they’d picked on me, a
nobody from the provinces.
Our 40-odd page programme was duly submitted, but
not without many more hours of tweaking and stressing.
Job done I thought. Not so, said DIA. Two working-days
before the 2018 Christmas break, back came a 49-page
report that largely said our programme wasn’t up to
scratch, and we’d have to re-submit. FORTY. NINE.
PAGES. Part of the overall summary is reproduced in
the panel on page 79. ‘Twas not a very merry Christmas.
By May 2019 we’d had a second round of ‘rejection’ (my
word), and the stress had been hanging over my head
like a sword of Damocles for eight months. The DIA’s
review correspondence is voluminous, intimidating,
overwhelming, and an additional stressor in itself. I

Ros Morshead

did come to realise that the DIA
aren’t completely heartless, and
in fairness they are fully aware
how their communications may
perhaps be received. I was grateful
the same review officer would make
a personal and supportive follow-up
call to discuss, ask if there were any
queries about the points raised, and
generally encouraged full and open
dialogue enabling both parties to
move toward achieving the goal of
re-working what we already had to
reach a compliant programme. I was
confident we’d get there, and in the
end we did.

AML and hidden costs to business
Even though we made it out the other side of a desktop audit, in all honesty I’m just as pipped as everyone
else having to deal with AML compliance obligations,
and time and cost thereof to business on top of what
is already a tightly regulated industry. In my view,
nowhere is the real cost to business laid so bare as the
Deloitte report commissioned by the Ministry of Justice
in 2016 (Phase II Anti-money Laundering Reforms – Business
Compliance Impacts) AML Phase 2. In that report, Deloitte
undertook an initial Business Compliance Cost Study
that essentially asked: ‘What would it cost Phase 2 industry sectors to meet their compliance implementation
obligations?”
The results aren’t pretty. Deloitte estimated approximately 1572 lawyer and conveyancer entities with AML
compliance obligations across the legal sector would
spend between $16.1 million (low) to $80.9 million
(high) in the first year alone creating, establishing, and
implementing risk assessment programmes, policies,
and procedures for the first time. That’s a sunk cost to
each business of roughly between $10,000 to $51,000
relative to business size and complexity, just to get the
thing off the ground. Deloitte further projected annual
ongoing compliance and monitoring cost to the sector
at between $14.3 million (low) to $59.6 million (high):
an estimated $9,000 to $37,900 per reporting entity, per
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annum. Another sunk cost if you’re
not careful, unless you’ve already
put cost recovery plans in place
(which you absolutely should – the
Deloitte Report helpfully also estimates an ‘average cost per client’
on page 4).
Sadly, I believe the Deloitte figures
are pretty much on the mark. That
conclusion is reached after reflecting
on the huge amount of time and
effort setting up and implementing our voluminous compliance
programme in the first place, the
enormity of the desk-top audit and
unbillable time out of the business
dealing with programme remedial
work in a short time frame.
Based on those experiences, it’s
also my view that any firm who’s
approached their compliance
programme largely by dumping it
on a support staff member, or had
a consultant do it for you back in
2018, or where a firm’s only spent
several hours on their compliance
programme with direct and indirect
costs of a couple of thousand dollars
overall versus Deloitte’s numbers
(relative to your business), will have
seriously underestimated their obligations and simply won’t comply.
The hidden cost and stress of inadequate preparation and attention
will come back to bite at some
inconvenient time in the future via
a desk-top audit or on-site visit; or,
worse, your firm being implicated
in money laundering activities by
some other means outside your day
to day AML observance – a point I’ll
come to shortly.

Why can’t NZLS and
the DIA just sort it
all out for us?
Look, I’m not here to vitriol or
extol the virtues of any industry or
regulatory bodies, but I do believe
the New Zealand Law Society did
a huge amount of work behind
the scenes on our behalf pulling
together various resources that
were hard-won (and rightly so) out
of the DIA. Despite wide criticism of
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NZLS and the DIA on the perceived
‘inadequacy’ of various compliance
resource aids, it’s not either’s job to
provide us a boiler-plate document
that would effectively enable us to
wave it about and exclaim “Hurrah
Timmy, we comply!”. Logically, to
do so would defeat the purpose
of section 58 of the Act requiring
each reporting entity firm to
undertake a critical assessment of
its own money laundering/financing terrorism exposure risks in so
far as their own clients, services,
transactions, and other factors are
concerned. What I can tell you for
a fact is that even though the NZLS
resources and specimen documents
are not anywhere enough to satisfy
the expectations of the DIA without
more, they ARE the base building
blocks toward adapting and customising a compliant programme.
I agree with Marty Robinson
(“Crunch Time for AML/CFT
Regimes”, LawTalk 939, May 2020,
pages 68-71) who writes that the
DIA’s starting point when auditing and providing compliance
programme feedback is education
and supportive engagement. This
accords with my experience that
the DIA do actually want to help
us meet our compliance obligations
and will help where a firm is making

genuine attempts to review and
remediate their programme. I’d also
add that Marty offers some useful
comments on some areas the DIA
are finding many firms are coming
up short on with their compliance
programmes. Some of those were
our remediation points, too.

The paths to troubled
waters: how many ways
can we count thee …
In that article, Marty Robinson
also posed the interesting question “How quickly can [non-compliance enforcement action] get
dangerous?” – observing that the risk
of more heavy-handed enforcement
action by the DIA, if it ever got that
far at all, is probably quite low in
most circumstances (ergo you’re
probably not going to get into big
trouble any time soon). But the
DIA in their role as Phase 2 sector
supervisor are just one part of a
much bigger picture, and lawyers
should be careful to not get stuck
in the process (focusing solely on
their compliance documents) and
overlook the overall purpose and
intention of the Act – to prevent
money laundering and terrorism
financing. There are other agencies such as Police, Customs,
Serious Fraud Office and IRD who
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T H E D I A R E P O RT O N O U R P R O G R A M M E
Risk Assessment
s 58(2)(a) - Nature, size and complexity

Met

s 58(2)(b) - Products and services

Not Met

s 58(2)(c) - Methods of delivery

Partially Met

s 58(2)(d) - Types of customers

Not Met

s 58(2)(e) - Countries dealt with

Partially Met

s 58(2)(f) - Institutions dealt with

Not Met

s 58(2)(g) - Regard to guidance material

Not Met

s 58(3)(a)(c) - Identify risks faced in course of business

Partially Met

s 58(3)(b), s59(1) - Keeping risk assessment current

Partially Met

AML/CFT Programme
s 56(2)-(4) - Compliance Officer

Met

s 57(1)(a) - Vetting

Met

s 57(1)(b) - Staff Training

Partially Met

s 57(1)(c) - Risk based customer due dilience (s 12)

Met

s 57(1)(c) - Identifying customer requirements (s 11(1))

Met

s 57(1)(c) - Occasional activities or transactions

Met

s 57(1)(c) - Verifying identity before conducting business

Met

s 57(1)(c) - Ongoing CDD and account monitoring (s 31)

Partially Met

s 57(1)(c)(k) - Reliance on third parties

Not applicable

s 57(1)(j) - Determining Simplified or Enhanced CDD

Partially Met

s 57(1)(c) - Applying Enhanced CDD (s 22-25)

Partially Met

s 57(1)(c) - Politically Exposed Persons (s 26)

Partially Met

s 57(1)(i) - Technologies/products favouring anonymity

Partially Met

s 57(1)(c) - Wire transfer provisions (s 27-28)

Not Met

s 57(1)(da) - Prescribed transaction reporting

Not Met

s 57(1)(d) - Suspicious activity reporting

Partially Met

s 57(1)(e) - Record keeping

Met

s 57(1)(g) - Examining and keeping written findings —
large - complex - unusual patterns of transactions

Met

s 57(1)(h) - Examining and keeping written findings —
countries with insufficient AML or CFT systems

Partially Met

s 57(1)(l) - Monitoring compliance AMLCFT programme

Met

s 57(1)(2) - Regard to guidance material

Partially Met

s 59(1) - Review of AML/CFT programme

Partially Met

Independent Audit and Annual Report
s 59(2) - Independent Audit

continually investigate and monitor
people and their associates for criminal and related money-laundering
activity – and all those agencies
have the ability to cast an incredibly
wide net that could potentially end
up on your door step. So if anybody
in those agency nets turn out to be
attached to you or your firm in some

Not Met

way, those people might very well
get you implicated in money laundering activities well before the DIA
is likely anywhere near a desk-top
audit of your AML programme. If the
recent high-profile prosecution of
Auckland lawyer Andrew Simpson –
who both enabled and facilitated
money laundering activities through

his firm for the Comancheros gang –
doesn’t hammer home the big picture and how easy it is for anyone
in the profession to get caught up
in money laundering activities and
allegations, then I don’t know what
will.

The two-year
independent
audit is nigh…
An entire industry seems to have
grown out of providers assisting
with AML compliance and independent audits. Notably, the DIA do
not endorse or approve providers,
so we’re free to choose our own
path for independent audits so
long as there’s independence and
some knowledge of the AML regime.
I’ve heard a few numbers bandied
around of audit fee estimates, and
they’re unrealistic for many firms –
even more so now with the business
uncertainty around COVID-19. Yet
there’s absolutely no reason why
firms can’t team up with others
of similar size and practice areas
to come up with agreed audit processes and procedures between
them using the DIA’s October 2019
Audit Guidelines. That’s how we’re
approaching it, and are well along
the road in that planning.

Concluding remarks
I’m not particularly happy about a
regime that’s been foisted on us, and
even less happy about the cost to
my business. But after having been
through the process and thinking
differently about some of the scenarios that crop up in practice every
day, I am confident we’re on the
right track. I certainly hope that this
article offers food for thought for
those of you who may be thinking
that your compliance programme
could perhaps do with another
review so you don’t inadvertently
become the next Andrew Simpson. ▪
Ros Morshead  ros@lawbox.co.nz
is a Director of Tauranga/Rotorua
law firm Law Box.
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Should Multisensorial
Virtual Reality Environments
Attract Copyright?
BY VLADIMIR
SAMOYLOV

Immersive art is in simple terms
a created environment that one can
immerse oneself in and experience
from within. It is unlikely to come
as a surprise that exceptional
immersive works of renowned
Vladimir
artists such as Yayoi Kusama attract
Samoylov
copyright protection. According to
the High Court in Dreamtech Designs
& Productions Pty Ltd v Clownfish
Entertainment Ltd [2015] NZHC 1143 (Dreamtech Designs)
however, copyright protection may also extend to
immersive environments, such as theme parks and
funhouses.
If this is the case, then perhaps, immersive multisensorial Virtual Reality (VR) environments can attract
copyright as well, but should they?

Dreamtech Designs
In Dreamtech Designs, the defendants, Clownfish
Entertainment Ltd, (Clownfish) argued that the
plaintiff ’s, Dreamtech Designs & Productions Pty Ltd
(Dreamtech), house comprised of maze-like rooms, was
not an artistic work, but rather a mere concept or idea,
which cannot be copyrighted (at [16]).
Woolford J however, held that it was a serious question
to be tried (at [33]), reasoning that Dreamtech’s rooms,
were not unlike the works of many contemporary artists,
who “…create similarly immersive experiences in their
art, through which visitors can walk…” (at [31]). This
was an interim injunction case. The parties eventually
settled – so the question was not actually tried in court.

Immersive Art
Meow Wolf is an example of a group of contemporary artists who have formed a company that produces immersive environments. Their work has been described as a
place where “artists are front and centre”, an “immersive
bazaar” (Rachel Monroe, “Can an Art Collective Become
80

the Disney of Experience Economy” The New York Times
Magazine (online ed, New York, 1 May 2019).
Similarly to Dreamtech’s rooms which consist of
objects such as bouncy swiss balls, stretched out elastic cord, mirrors and lights (Dreamtech Designs at [40]),
Meow Wolf ’s works are also comprised of a variety of
disparate objects.
When Meow Wolf were first starting out, their immersive works were made up of objects such as abandoned
furniture, discarded materials from industrial zones and
other odd scraps. Rachel Monroe says they would then
transform what was essentially trash into magical forests
or futuristic cityscapes. As their success grew and they
were able to afford more materials, Meow Wolf began to
create even more elaborate immersive attractions. One
such attraction was a 73 foot (22 metres), two-storied
explorable ship filled with gangplanks, interactive light
elements, as well as fanciful flora and fauna. Over the
three months that the ship was
on display at Santa Fe’s Centre for
Contemporary Arts, it was visited
25,000 times, says Rachel Monroe.

Meow Wolf are
at their core
multisensorial
experiences.
The aim is
not to draw
the visitor’s
attention to
any of the
objects within
the particular
environment,
but rather to
engage them
in an aesthetic
experience

Immersive art is
analogous to VR
The works of Dreamtech and contemporary artists such as Meow
Wolf are at their core multisensorial experiences. The aim is not to
draw the visitor’s attention to any
of the objects within the particular
environment, but rather to engage
them in an aesthetic experience. A
designer interviewed during empirical research for my doctoral thesis
described an aesthetic experience
as an “…emotional experience…
perceived…through your different
senses.”
The objective of VR is also
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typically to engage the participant
in an immersive multisensory experience, as one creator, working in
the field, explained: “…my game…
is a virtual reality full immersive
experience. It’s about empowering
your inner feminine. You dance with
goddesses... It’s about connecting
your body with your mind… It’s
a full body game and sensory
experience.”

Does it make sense,
today, to extend
copyright protection
to multisensory
VR expression?
Although creators in the VR field
are certainly utilising a variety of
prototype technology such as haptic
gloves, 360-degree treadmills and
scent expellers in their efforts to
create fully immersive multisensory
virtual experiences, for the most
part, VR expressions are currently
(as commercially available at least)
limited to the auditory and visual
senses.
As the technology for non-visual
or auditory senses is still at the
early stages of development, creators in the VR field are unlikely to
seek copyright protection for their
non-visual or auditory expressions
anyway, as these experimental
works are currently of little commercial value. An analogy can be
drawn to the video gaming industry in the 1970s, when video game
developers generally invested in
innovating rather than litigating.
See Greg Lastowka “Copyright Law
and Video Games: A Brief History of
an Interactive Medium” in Matthew
David and Debora Halbert (eds)
The SAGE Handbook of Intellectual
Property (SAGE Publications,
London, 2014) 495 at 500.
Moreover, the simplicity and
lack of creativity of early visual
expressions in games such as Pong,
made them unlikely candidates for
copyright protection (see Lastowka).
During the early stages, it was
difficult to clearly discern original
creative expression. Similarly, in
most cases, it is currently difficult
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to discern originality in VR expressions for the nonvisual or auditory senses. At this time, such expressions
are usually more synonymous with general ideas and
therefore should not be protected (Enrico Bonadio
and Nicola Lucchi “Introduction: setting the scene for
non-conventional copyright” in Enrico Bonadio and
Nicola Lucchi (eds) Non-Conventional Copyright (Edward
Elgar Publishing, Cheltenham, 2018) 1 at 14).
Granting exclusive rights to creators in such work,
is likely to force competitors to tread more carefully
in the creation of their own works so as not to risk
infringing the copyright (Christopher Buccafusco, Mark
Lemley and Jonathan Masur “Intelligent Design" (2018)
68 Duke LJ 75 at 83). This is not in the public interest, as
it slows development in the field, says Anthony Reese in
“What should copyright protect?” in Rebecca Giblin and
Kimberlee Weatherall (eds) What if we could reimagine
copyright? (ANU Press, Australia, 2017) 111 at 137). He
says this sometimes dissuades individuals, who may
be more creative, from contributing.

Protecting multisensory VR
expression in the future
As was the case with the visual and auditory expressions
in games, it is foreseeable that VR expression for the
non-visual or auditory senses will significantly improve
in time as well. As one creator working in the VR field
explained: “The way we see the future is everyone wearing augmented reality glasses, and probably gloves or
haptic sensory chips, if people are set on having haptic
feedback, so that you could feel virtual objects with your
fingers. So people will no longer be carrying phones
around.”
As the technology improves, those creating expressions for non-visual or auditory senses for VR, will
become increasingly interested in protecting the expressions themselves (Rana Ansari and others Augmented
and virtual reality: emerging legal implications of the
“final platform” (white paper prepared by Reed Smith
LLP 2017) at 1). Certainly this was the case with video
games. As video games became increasingly intricate,
the number of copyright infringement claims increased
accordingly (Greg Lastowka, at 500).Similarly, it is not
too difficult to imagine VR creators wanting copyright
protection in their multisensory expressions, in a world
as envisioned by another creator working in the VR field,
which has us “living in white boxes and everything is
created virtually”.
As originality in non-visual or auditory expressions
becomes increasingly discernible the notion of extending
copyright protection to such expressions will likely seem
more and more sensible. As with other copyright works,
increased originality in non-visual or auditory expressions is likely to be the product of increased investment,
not only of money, but also significant time, labour
and creative effort. In economic terms, the provision
of a period of exclusive right to the creator, serves the

public interest because it provides
recourse against those who freeride
on another’s investment (Rebecca
Giblin “Reimagining copyright’s
duration” in Rebecca Giblin and
Kimberlee Weatherall (eds) What if
we could reimagine copyright? (ANU
Press, Australia, 2017) 177 at 181).
From another standpoint, copyright
protection for multisensory virtual
expressions could be seen as reflection of society’s gratitude for the
creation, as well as recognition that
it is deserving of protection, says
Rebecca Giblin. From an equal treatment perspective it would be unfair
and discriminatory to not extend
protection where the creation is
seen as being creatively worthy of
reward (Enrico Bonadio and Nicola
Lucchi in their introduction to NonConventional Copyright).

Conclusion
In Dreamtech Designs, Woolford J,
reasoned that a funhouse, which is
an immersive multisensory experience, can arguably be protected via
copyright. It is foreseeable that fully
immersive multisensory experiences
are the future of VR. However, the
technology is not quite there yet, and
so, care should be taken in discerning
originality in virtual expression for
the non-visual or auditory senses.
Copyright protection should not
extend to expressions communicating to senses other than auditory or
visual until the originality of such
expression is clearly discernible. At
the current stage of VR development,
this is unlikely. It is however, foreseeable that such expressions will,
in time, become discernible. ▪
Vladimir Samoylov  vladimir.
samoylov@vuw.ac.nz is a solicitor
who recently completed his PhD.
His research focus is intellectual
property protection in light of
advances in technology such as
Virtual Reality and 3-D printing.
Names of interviewees during
his doctoral research are omitted
as required by the University’s
Human Ethics (approval number
0000023662).
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The New ADLSREINZ Agreement
Part 4
BY THOMAS
GIBBONS
Introduction

The provisions as to claims for
compensation have seen a massive overhaul. While claims
for compensation have generally been seen to relate to
claims for breach of warranty, clause 10.1 extends the reach
of a compensation claim to a breach by the vendor of any
term of the agreement. A breach of a term does not defer
the obligation to settle, but that obligation is subject to
the remainder of clause 10.

because of the conduct or omission of the other party,
notice must be served by the working day immediately
preceding the expiry of a settlement notice.
Returning to clause 10.3, the notice must state the
particular matter being claimed under clause 10.2, state
a genuine pre-estimate of the claimant’s loss, and be
particularised and quantified to the extent reasonably
possible as at the notice date. The clause is not clear as to
what extent of particularisation is necessary, and nor is
it clear as to what the consequences are if a notice fails
to meet this threshold. Does that invalidate the notice?
Probably not, but a scrupulous vendor could arguably
refuse to do much with a notice that was fantastical
rather than realistic.
In any event, if the compensation is agreed – which is,
I might add, not that common – there is an adjustment to
the price to be paid on settlement. Clause 10.5 therefore
covers the most straightforward consequence of a claim.

Circumstances of Claim

A Disputed Claim?

Clause 10.2 lists the circumstances in which a claim
may be made. These are now extensive:
• Where the purchaser makes a claim for a breach of
any term of the agreement.
• Wh e re th e purc h ase r m ake s a c l ai m for
misrepresentation.
• Where the purchaser claims a breach of sections 9 or
14 of the Fair Trading Act.
• Where the purchaser makes a claim for an equitable
set-off.
• Where the parties dispute an amount payable under
clauses 3.12 or 3.13 (default for late settlement by the
purchaser or vendor respectively).
• Where the parties dispute an amount payable under
clause 5.2 (relating to damage or destruction prior to
possession).
Clause 10.3 then sets out a process. Notice must be served
by the day before settlement, though clause 10.4 modifies
this strict requirement, by providing that where a notice
is not given “by the settlement date” (and given clause
10.3, these words should be “before the settlement date”)

Clause 10.6 covers a different scenario: where the vendor
disputes the purchaser’s right to make a claim. The
vendor must give notice of that within three working
days after service of the purchaser’s notice, and the
purchaser’s right to make a claim is to be determined by
an experienced property lawyer or litigator appointed
by the parties (or failing agreement, by the president
of the New Zealand Law Society). Costs are to be met
by the party against whom the determination is made.
So there can be an outright challenge to the purchaser’s
right to make a claim.
If a claim is made by the purchaser and the vendor
does not give notice under clause 10.6 within three
working days, then under clause 10.7 the purchaser’s
right to make a claim is taken to have been accepted.

This article continues a series on
the new ADLS-REINZ agreement
for sale and purchase of real estate
(10th edition), beginning with the
significant changes around claims
for compensation.

Pages 11 and 12
Claims for Compensation
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Disputed Compensation?
Once it is accepted or determined that the purchaser
has the right to make a claim under clause 10.2(1), or
there is a claim under clause 10.2(2), but the amount
of compensation is disputed, then a further complex
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process kicks in under clause 10.8:
• An interim amount is payable to stakeholder on
settlement, until the claim is determined.
• If the stakeholder is not agreed, the president of the
New Zealand Law Society will nominate a stakeholder.
• The interim amount must be reasonable in the circumstances, with restrictions on the amount possible
under clause 3.13.
• If the interim amount is not agreed, an experienced
property lawyer or litigator (or an experienced registered valuer or quantity surveyor if the amount is
claimed under clause 5.2) determines the interim
amount if it is not agreed. (With, again, provision for
the president of New Zealand Law Society to nominate
this person if the parties cannot agree.) The costs are
to be shared equally by the parties.
• The amount of any claim is not limited by the interim

amount, and the interim amount is to be lodged on
interest-bearing deposit in the joint names of the parties. Interest on the interim amount (less withholding
tax and bank/legal administration fees) is to follow
the interim amount’s destination.
• Once the amount of the claim is determined, no
interest is payable on the claimed compensation,
except for the net interest earned by the stakeholder.
However, if the successful claim is more than the
interim amount, then full interest will be payable
on that excess. (Unfortunately, this arguably creates
an incentive for some parties to have a high interim
amount, as this may lessen the amount of interest
ultimately payable. Still, this provision reflects a
practical pathway.)
It is important to remember that the experienced
property lawyer or litigator (or in some cases, valuer or
quantity surveyor) does not determine the dispute – only
the interim amount, with the potential for an additional
role as stakeholder. The parties must still determine their
actual dispute, and as clause 10.8(5) indicates, the claim
is not limited by the interim amount.
Clause 10.9 requires close reading. Where a determination has to be made under either clause 10.6(2) (as to
the purchaser’s right to make a claim), or under clause
10.8(4) (as to the interim amount), and the settlement
date will have passed before this determinate is made,
then the settlement date is deferred to two working days
after notification to both parties of the determination.
(Or two working days after the second determination,
if both have to be made.)
Despite this long-stepped process, these procedures
in clauses 10.1 to 10.9 do not prevent either party from
bringing a claim for specific performance. Nor does a
determination under clause 10.6 that a purchaser has no
right to make a claim prevent a purchaser from pursuing
that claim following settlement: see clause 10.11. This
emphasises that the process in clause 10 is an interim
process only, one designed to assist in achieving settlement efficiently while preserving the parties’ positions.
In addition, a person making a determination under
clause 10.6 or 10.8 is not liable to either party for any
costs or losses.
Phew!

Settlement Notices
Clause 11 has seen a cross-reference addition, as a party
serving a settlement notice must be ready, willing, and
able to settle under clauses 3 and 10 (unless the other
party’s default or omission impedes this).

Pages 11 and 12
Clause 11.7 records that a party can sue for specific
performance without serving a settlement notice. ▪
Thomas Gibbons  thomas.gibbons@mccawlewis.
co.nz is a Director of Waikato firm McCaw Lewis. He
writes and presents extensively on property law.
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Limitation of liability and
indemnity of trustees
under the Trusts Act 2019
BY RHONDA
POWELL

As a general rule, trustees are
personally liable for the consequences of their own breach of trust.
One way of protecting trustees is by
limiting their duties under the trust
deed to reduce the likelihood of a
breach of trust. Another is to include
clauses limiting the liability of trustees and indemnifying them out of
the trust fund for any losses that they
suffer due to their trusteeship. These
clauses are important because otherwise few people would be willing
to take the risk of being a trustee.
In anticipation of the Trusts Act
2019 coming into force (in January
2021), clients should be advised to
have trust deeds reviewed, and in
many cases, amended to bring them
into line with the new law. A key
part of any Trusts Act review will
be an analysis of the extent of any
limitation of liability and indemnity
clauses. At the same time, law firm
precedents will need to be amended
so that new trusts established are
Trusts Act compliant. This will
require specific advice to the settlors
about the nature and extent of the
trustee limitation and indemnity
clauses to comply with a new statutory duty.
This article examines the new
rules on limitation of liability and
indemnity clauses in the Trusts Act.

The current position
Currently, there are no statutory
restrictions on the breadth of trustee
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limitation of liability and indemnity clauses. However, under the
common law, a trustee cannot be
indemnified for failing to administer
the trust honesty and in good faith
for the benefit of the beneficiaries
(Armitage v Nurse [1998] Ch 241 at
253). An indemnity clause that goes
further than this would be ineffective to that extent, and could potentially undermine the validity of the
trust. As things stand, a trustee can
be indemnified for breach of trust
caused by their own negligence or
gross negligence.
The critical question that has
been explored in case law is what
it means for a trustee to act ‘dishonestly’, in which case any indemnity is not available. The Court of
Appeal has held that dishonesty has
both subjective and objective components. The first step is to establish
what a trustee actually knows about
the terms of the trust relevant to
the alleged breach (subjective), and
then it must be asked whether an
honest person in the circumstances
would have acted in the same way
(objective) (Spencer v Spencer [2013]
NZCA 449, [2014] 2 NZLR 190 at [131]).
In its Review of the Law of Trusts,
the Law Commission, Te Aka Matua
o te Ture considered that the current
law offers insufficient protection to
beneficiaries, who are the ones that
lose when a trustee is able to limit
their liability for what might otherwise have been a breach of trust. The
Law Commission also commented

on the fact that limiting trustee liability for breach of trust undermines
the core concept of a trust, which
is based on the trustee’s obligations
(Law Commission, Te Aka Matua o
te Ture, Review of the Law of Trusts:
A Trusts Act for New Zealand (NZLC
R130, 2013) at 5.26-5.27).

Limitation of liability
under the Trusts Act
The Trusts Act makes it clear
that trust deeds must not limit
a trustee’s liability or provide an
indemnity for dishonesty, wilful
misconduct or gross negligence (ss
41-43). Any terms in a trust deed
that purport to limit the liability of
the trustee or to indemnify them
in breach of these provisions are
invalid to that extent.
This means that trustees can no
longer rely on broad indemnity
clauses that purport to protect them
against gross negligence. They may
still be protected in relation to ordinary negligence, if this is covered
by appropriately drafted limitation
of liability and indemnity clauses.
Gross negligence is defined in
the Trusts Act (s 44). Reminiscent
of administrative law, the court will
have regard to a list of factors and
determine whether the trustee’s
conduct was “so unreasonable
that no reasonable trustee in that
trustee’s position and in the same
circumstances would have considered the conduct to be in accordance
with the role and duties of a trustee.”
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The factors to be considered are
(s 44):
(a) the circumstances, nature, and
seriousness of the breach of trust;
(b) the trustee’s knowledge and
intentions relating to the breach
of trust;
(c) the trustee’s skills and knowledge that are relevant to the role
of trustee;
(d) the purpose for which the trustee was appointed;
(e) any other circumstances,
including whether the trustee
has been remunerated for the
role, or characteristics of the
trustee that are relevant to the
role of trustee;
(f) the type of trust, including,
without limitation, the degree
to which the trust is part of a
commercial arrangement, the
assets held by the trust, how
the assets are used, and how
the trust operates;
(g) the purpose of the trust, including, without limitation, what the
trust is intended to achieve, and
whom the trust is intended to
benefit and in what ways; and
(h) any other factor the court considers relevant.
A limitation or indemnity clause in a
trust deed that is too broad will only
be invalid to the extent that it overreaches. It is nevertheless advisable
to amend trust deeds that include
overly broad limitation and indemnity provisions (if possible, under
the terms of the trust) to bring the
limitation and indemnity clauses
into line with the Trusts Act, for the
sake of transparency and simplicity.
It is important to review the trust
deed closely because limitation and
indemnity provisions are sometimes
found in more than one place. In
particular, check the power to
invest as limitation and indemnity
provisions are often incorporated as
part of contracting out of the duty
of prudent investment.
In addition, under s 131 of the
Trusts Act, the court has the ability to excuse a trustee for breach

of trust in whole or in part if they
acted honestly and reasonably
and “ought fairly to be excused”.
This does provide the potential
for a trustee escaping liability for
breaches of trust that fall outside
the scope of any indemnity clause,
if a court can be persuaded.

Advising on limitation
and indemnity clauses
Those drafting new trust deeds
(including but not limited to lawyers) will have a statutory duty to
take reasonable steps to ensure that
the settlor understands the meaning and effect of any limitation or
indemnity clause contained in the
trust deed (s 43). Explanation of
limitations and indemnities should
be part of standard advice when
establishing a trust, and should be
provided both verbally and in writing. If the lawyer does not properly
advise, this does not invalidate the
limitation and indemnity clauses.
However, that lawyer would not
be able to rely on them, if ever
appointed as a trustee. A file note
of any oral advice and a copy of any
written advice should be retained
in the long term.
The legislation does not require
lawyers to provide this advice in
relation to existing trust deeds. It
only applies to lawyers who are

paid to prepare the terms of the
trust in the first case. However, it
would be good practice to advise
all trustee clients about limitation
of liability and indemnity clauses, as
part of any trust review that takes
place to consider the new law. In my
opinion, advice on limitation and
indemnity clauses, as part of a discussion of the nature and extent of
trustee obligations, should also take
place as part of the appointment of
new trustees.

Conclusion
The new rules on limitation of
liability and indemnity of trustees
are likely to alter trust law practice
because of the statutory duty that
advisers who draft trust deeds
provide specific advice on the topic.
This, together with other aspects
of the Trusts Act, may lead to an
increased public understanding of
the nature of trusts, and the risks of
trusteeships. In my opinion, this is a
good thing. In the meantime, there
is much work to be done reviewing
trust deeds for compliance with the
Trusts Act, and revising precedents
in time for 2021. ▪
Dr Rhonda Powell TEP  www.
rhondapowell.co.nz is a Christchurch
barrister with a specialism in trusts
and estates.
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Access to justice with free
and independent dispute
resolution services
BY ZOE
PRIESTLEY

Consumers have the right to
access free and independent dispute resolution services and, during
times of stress and hardship, this
access is even more vital. In the
context of a global recession, volatile
markets, and individual financial
stress, decisions can be made
based on panic, which is not ideal
for consumers. When consumers
make informed decisions – armed
with the knowledge to understand
the consequences, options, and
assistance available – positive outcomes are more likely.
New Zealand has a number of
dispute resolution services available
to consumers. All are independent of
any particular interests and provide
free services, but consumers can
sometimes miss out due to a lack
of knowledge of their availability. .
Lawyers can also be unaware of the
options the services provide. They
can be a valuable means of assisting
clients to resolve an issue which is
quick, accessible and free.

Financial dispute
resolution services
Complaints received by financial
dispute resolution schemes (DRS)
highlight the need for clear and
accessible information to improve
financial choices. The Banking
Ombudsman Scheme, Financial
Dispute Resolution Scheme (FDRS),
Financial Services Complaints
Limited (FSCL), and the Insurance
& Financial Services Ombudsman
86

(IFSO) Scheme are here to help.
The DRS want more consumers to
know they can access their free and
independent services.
Together with resolving complaints about financial services
(including banks, insurers, lenders,
financial advisers and investors),
all four DRS provide tailored information and guidance: responding
to enquiries, clarifying issues, and
connecting consumers with the
right support.
Many complaints arise from
miscommunication and misunderstanding, including issues with
insurance policies and declined
claims, unexpected fees or charges,
credit card scams, loan or debt
recovery action, and unsuitable
financial advice. Complaints provide
valuable lessons and feedback for
industry. By understanding when
and how things go wrong, positive
changes can be made.

Referring client
complaints to DRS
Better access can only be achieved
with better awareness, and referring
consumers with complaints to a
financial DRS is the first step.
All four financial DRS are
approved under the Financial
Service Providers (Registration and
Dispute Resolution) Act 2008, and
all financial service providers are
required to belong to an approved
DRS. Each DRS has the jurisdiction
to investigate complaints about
financial service providers that are

members of their Scheme; a list of members can be
found on the respective websites.
FDRS, FSCL and the IFSO Scheme can investigate and
resolve complaints where the direct financial loss being
claimed is not more than $200,000. The limit for Banking
Ombudsman Scheme complaints is $350,000.
Consumers do not need to be represented by a lawyer
and, in some cases, consumers unnecessarily incur legal
fees when their complaint has not been referred to a
DRS. The process itself gives consumers access to justice
outside the courts, at no cost to them. They have the
opportunity to be heard and gain a better understanding of the issues. While DRS decisions are binding on
financial service providers, they do not compromise any
legal rights for consumers. If the consumer is not happy
with the outcome, they can still take legal proceedings
in court.

The dispute resolution process
Many case managers from the DRS are trained mediators,
and most are also legally qualified. Effective dispute
resolution is about bringing two parties together, listening to both sides and applying negotiation, conciliation
and mediation techniques to reach agreement where
possible.
If agreement cannot be reached, a decision will be
made having regard to the law, the evidence, and what
is fair and reasonable in the circumstances. The decision-making process is transparent and impartial. This
requires an advanced level of dispute resolution and
people skills to reach an outcome both parties accept,
even if they disagree with the decision. Whether the
complaint is resolved by agreement or decision, it is
essential both parties feel they have been heard and
understood, and the process has been fair.
The DRS must always be balanced and neutral – they
are neither consumer advocates nor industry representatives, and expectations must be managed. Fair and
reasonable decision making is about providing a fair
process, which means complainants do not always get
what they want.
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Benefits of dispute
resolution schemes

Case Study: Utilities Disputes

Apart from having free access to
financial DRS, there are many other
benefits, including:
• A confidential, fair, transparent
process;
• An emphasis on resolving a complaint by negotiation or conciliation where possible, reaching an
outcome both parties can accept;
• Timeliness – generally speaking,
the DRS process will be quicker
than proceeding to the courts or
Disputes Tribunal;
• Lessons from complaints create
positive industry changes, eg,
improvements in communication, relationships, culture and
conduct;
• DRS decisions are binding on
providers, but not on consumers.
This can give consumers more
confidence in the process.

Alongside the four financial dispute resolution schemes,
another service focuses on resolving consumer disputes
involving utilities. Knowing more about Utilities Disputes
can be beneficial for lawyers when assisting clients.
Perhaps still better known under its former title
of the Office of the Electricity and Gas Complaints
Commissioner, the service is keen to improve awareness
of what it offers among consumers and other groups
such as lawyers. “Utilities Disputes resolves complaints
about electricity, gas, water, and broadband installation
on shared property. Our service is free, independent, and
fair,” says Utilities Disputes Commissioner, Mary Ollivier.

▲ Nicola Sladen, Banking
Ombudsman

Awareness

Supporting consumers
COVID-19 has changed the landscape and highlighted the strength
of collective action. Access to
free and independent support is
even more critical in this context.
Consumers are being encouraged
to talk first to their provider before
making decisions to cancel or
change financial products.
Financial service providers have
demonstrated a commitment to
supporting customers experiencing
financial hardship and vulnerabilities. A range of options are available,
including various forms of payment
relief, premium deferrals, mortgage
and loan payment deferrals and
restructured loans. Customers are
also being directed towards assistance from government, budget
advisory services and support
agencies.
DRS welcome questions, issues
and complaints. Supporting consumers to understand their options
promotes more informed financial
choices and better financial outcomes in the future.

▲ Mary Ollivier, Utilities Disputes
Commissioner

A key theme from last year’s Government Electricity Price
Review was to strengthen the consumer voice and reduce
energy hardship. Low consumer awareness of Utilities
Disputes was raised as a concern, with the Review recommending an industry-funded awareness campaign.
Mary Ollivier, former New Zealand Law Society | Te
Kāhui Ture o Aotearoa Acting Executive Director and
Director Regulatory, took up the role of Utilities Disputes
Commissioner earlier this year. She was surprised how
few lawyers knew about Utilities Disputes.
“We can only provide adequate access to our service
if people know about us. Our consumer surveys tell us
awareness is low. This needs to change, and we’ll keep
working with the sector and the community to raise
awareness and improve access,” says Ms Ollivier.
“Utilities Disputes rebranded three years ago, expanding its scope from electricity and gas to include disputes
about water, and fibre installation on shared property.
It also expanded its focus, from complaint resolution,
to more broadly encompassing resolution, prevention,
and education.
“Raising awareness and strengthening the consumer
voice through complaints can result in valuable feedback
for industry, and ultimately help prevent future issues.”

Staff

▲ Susan Taylor, CEO Financial
Services Complaints Ltd.

Ms Ollivier says over 7,000 people contacted Utilities
Disputes last year with enquiries or complaints.
“Lawyers and legally qualified staff are among our
team at Utilities Disputes – many are accredited mediators and we offer a highly skilled service. Our brochure
is available in 12 languages and we provide a translation
service when required. Our average time to resolve a
dispute is 44 working days.”

Access to Justice
“Sudden change to the landscape, such as the COVID-19
response, highlights the impotance of access to justice.
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We use a constructive,
non-adversarial
process to resolve
disputes – bringing
both parties together,
listening carefully,
and applying
conciliatory skills with
the aim of reaching an
agreement

We want to ensure that those most
in need can access our free and
independent service,” she says.
“Our message to consumers is to
stay connected and to ask for help
when you need it. That means if you
are facing financial hardship, or you
are experiencing other vulnerabilities, tell us, and tell your providers.”
Ms Ollivier says she has been
encouraged by the range of measures and options swiftly put into
place by providers to support
their most vulnerable customers.
“A number of providers are going
above and beyond, recognising
many people will need extra support
now and in the near future.”

What issues can be
referred to Utilities
Disputes?
Some issues lawyers may be able to
refer to Utilities Disputes include:
• Damage suffered from supply
quality, power outages, or surges.
• Suspicion about the accuracy of
bills and meters.
• Land and network equipment,
such as transformers, trees, and
power lines.
• Billing and account information
including payment difficulties.
• Metering and disconnection
issues.
• Disputes about fibre installation
between neighbours in shared
driveways.
“We use a constructive, non-adversarial process to resolve
disputes – bringing both parties
together, listening carefully, and
applying conciliatory skills with
the aim of reaching an agreement,”
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Ms Olliver says. “If agreement can’t be reached, I can
make a decision as Commissioner. Before that happens,
a preliminary recommendation is issued for comment
by all the parties.”

Affiliations

▲ Liz Hogan, Head of Corporate
Services, Financial Dispute
Resolution Scheme

Utilities Disputes is an active member of ANZEWON,
the Australia and New Zealand Energy and Water
Ombudsman Network. The aim of the network is to share
information and systemic issues arising from complaints.
The network works towards as much consistency as
possible between schemes.
ANZEWON has commissioned a number of research
reports on dispute resolution and ombudsman schemes
including an October 2019 report by the University of
Sydney Law School Research Team on What will energy
consumers expect of an energy and water ombudsman
scheme in 2020, 2025, and 2030?

Benefits

▲ Karen Stevens, Insurance and
Financial Services Ombudsman

“Increasingly our focus is on utilising the learnings from
complaint data for industry training and professional
development, and for consumer information and education,” says Mary Ollivier.
She says her interest in the benefits of complaints
stemmed from her various roles at the Law Society and
in particular the setting up of the Lawyers Complaints
Service’s Early Resolution Service.
“The real benefit of complaints, together with the
process itself, is what can be learned, what can be
gained, and what needs to change,” says Ms Ollivier.
“Well managed complaints can improve relationships,
communication, and customer service.”
“The health and wellbeing of our community is the
main priority for us all. Utilities Disputes relies on
the goodwill of the sector, lawyers, and community
organisations to advise consumers about our service
and encourage them to stay connected.” ▪
Zoe Priestley  zoe@ifso.nz is a Communications
Consultant with Utilities Disputes Ltd and the Insurance
& Financial Services Ombudsman Scheme.

Find out more
• Banking Ombudsman: 0800 805 950 www.
bankomb.org.nz
• Financial Dispute Resolution (FDR) Scheme:
0508 337 337 www.fdrs.org.nz
• Financial Services Complaints Limited (FSCL):
0800 347 257 www.fscl.org.nz
• Insurance & Financial Services Ombudsman
(IFSO) Scheme: 0800 888 202 www.ifso.nz
• Utililities Disputes: 0800 22 33 40 www.
utilities.disputes.co.nz
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The Capital Letter goes digital
BY GEOFF
ADLAM
It’s been a fixture in New Zealand’s legal world
for over forty years. Unlike most institutions that old it
hasn’t really changed in the way it looks; and amazingly
it’s survived in the legal information world without being
delivered digitally. That’s all changed now. A new owner,
a new look, new contributors, and online delivery. Many
differences, but the purpose of The Capital Letter remains
the same and it’s good to celebrate something which has
filled an important niche in our government and justice
system.
In a system where precedent rules, knowledge of developments in the law, legislation and policy is key. Back
in the 1970s there were far fewer judgments, although
Parliament’s liking for legislation and regulations was alive
and well. Legal current awareness came from the printed
Butterworths Current Law and the monthly, quarterly or
annual printed resources such as the England and Empire
Digest.
The Capital Letter was long identified with Barry Colman,
who sold it to the new owner just a few months ago.
However, it began as the brainchild of Fourth Estate
Holdings Ltd, publisher and rescuer of the National Business
Review and driven by Ian Grant and Reg Birchfield. An
increasing plethora of Rob Muldoon-inspired regulation
created the idea for a regular publication which brought
it all together in a nice summary. A young lawyer just
returned from completing a LLM at the University of
London turned out to be the perfect person to get it
started. .
“I had a very free hand. Fourth Estate said you’re on
a contract, this is what we want you to do, go and do it,
and we’ll support it,” says Jack Hodder QC, now one of
the country’s leading Queen’s Counsel. He had spent a
while at the freezing works on his return before looking
for a legal job.

Parliament the main objective
The first issue was in May 1978 and Jack Hodder came
up with a game plan for something which was originally
intended to cover just Parliament.
“But Parliament only sat for part of the year so it needed
to have something to justify its existence the rest of the
time. So, tragically for me, I decided we should cover cases
as well – and then adopted a burden for myself for the
next umpteen years because the number of cases grew
substantially,” he reflects.
“In the end it was designed to cover legislation,

regulations, other information from the government,
the Beehive, speeches, and the courts. It was decided to
personalise it to some extent by having the front page
editorial to make it different to other publications that
were around.”
The essence of The Capital Letter has always been there
under the title: “A weekly review of administration, legislation and law”. Mr Hodder says Fourth Estates’ focus
on the huge growth in regulation was the key driver and
it wasn’t designed specifically for lawyers at the outset.
“I know they were originally aiming for central government, people in senior levels in government departments,
people in local authorities such as the chair and town clerk,
people in companies such as the company secretary and
chief executive, as well as lawyers.”
Lawyers have become an important part of the readership and the case summary content has, of course,
burgeoned over the years.
Jack Hodder has gone on to a distinguished career in the
law. A Law Commissioner from 1986 to 1991, a partner with
Chapman Tripp from 1991 to 2015, and since then practising
from Shortland Chambers and Thorndon Chambers. He
was one of seven people conferred with the Senior Counsel
title in 2008 – the only time this has occurred, and since
converted to Queen’s Counsel. His involvement with The
Capital Letter ran from 1978 to 2006.

Over 950 editorials
Others have, of course been much involved over the
publication’s life. Penny Pepperell took over from Jack
Hodder as editor in 2006, but her involvement stretched
back much further.
“Back in the early days, typing Capital Letter was a useful
source of income for a law student who, when on her OE,
had developed keyboard skills at the expense of British
companies as a temp office worker,” she wrote in her final
editorial (“over 950 of them”) on 31 March 2020.
She took over co-editorship with Jack Hodder around
1992. Wellington barrister Graham Taylor has been a key
contributor almost from the beginning, was co-editor for
a while with Jack Hodder and then continued (and still
does) to prepare case notes. Rosaleen Taylor, Catriona
MacLennan and Phil Shattky are others who have been
key players in a small but productive group of The Capital
Letter regulars over the decades. Former Law Society Legal
Writer Tracey Cormack is now editor.
One of the key ingredients of The Capital Letter as it
stayed determinedly hardcopy over all the years was
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its appearance. Someone holding a copy
produced in 2020 would experience almost
exactly the same look and feel as with a
copy from 1978. Perhaps there was reassurance in the plain and never-altered
typeface and design in an increasingly
frantic world.
“The way The Capital Letter has been
compiled over the years has changed but
not its ‘look’, and the controversial Courier
10 font. Looking undeniably old fashioned
at one point, it was rescued by the retro
trend,” Penny Pepperell says.
“Jack never thought it would survive
new technology, but it seems some people
just liked the print copy. It’s just a format
which worked – which is a credit to the
way it was set up originally.”
“The fact that it’s survived in more or
less the same format and look and feel
for 42 years is an achievement,” says
Jack Hodder. “I’ve been lucky to work
with really interesting and good people
throughout the process.

The new owner
The sale of The Capital Letter was announced
in January 2020 from Barry Colman who
had owned it since 1988 to Freeman, an
established business publisher in the
energy and extractives sectors, but new
to the legal information world.
Freeman Managing Director Matt
Freeman says he sees the value of The
Capital Letter as being the same it has
always been since 1978.
Freeman’s plans were always to take
the publication digital and eventually to
discontinue the hardcopy version.
“However, the onset of COVID-19
and the associated lockdown saw The
Capital Letter’s long-standing printer out
of action. So it sort of forced our hand
and there was a mad scramble to let all
subscribers know,” Matt Freeman says.
“We are still producing the PDF, which
is available in the Archive section on the
website.”
He says development plans include a
move to a real-time online format and a
broadening of the editorial scope: “we have
always had plans to carefully expand the
editorial, a bit more about the business
of law”. ▪
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The old Land
Transfer Office
BY SIR IAN
BARKER QC
One huge change in the practice of law has been the digitalisation of
land titles. The shift to online conveyancing meant the old paper-based
system was totally swept away. With it went a significant part of the
work many new lawyers carried out as they served their apprenticeship.
Sir Ian delivered a very popular after-dinner address on those days
gone by at the Torrens Conference at the University of Auckland on 30
August 2018. He has made some modifications and we’re very pleased
to be able to record this piece of New Zealand legal history in LawTalk.

It is an obvious truism that legal Auckland of the mid-to-late
1950s and early 1960s is very different to what it is today. There was
no computerised practice, no trendily-named or incorporated firms of
solicitors (now called “lawyers”), no techno-literate, brilliant law graduates,
no wigs, etc. The list is endless.
One would find a legal landscape peopled by ageing sole practitioners eking out a living in rent-controlled offices, pass-mark law students
working for small–to-medium sized firms (there weren’t any really big
ones) on a pittance, whilst attending Law School lectures at 8am and 5pm,
returned servicemen coming back to legal practice after life-changing
experiences in the war, civil servants entrenched in jobs for 40 years –
all in a highly-controlled economy replete with massive government
over-regulation but nevertheless quite prosperous in the aftermath of
the Korean War. Moreover, “Where Britain stands, we stand” was still a
mantra of politicians.
Up Courthouse Lane – not quite to the top where the Magistrates’ Court
stood, ageing and unfit for purpose – one encountered an older building.
It was of unusual design for a government office since it had been one of
Auckland’s early churches. Like His Majesty’s Theatre, it later fell victim
to the then Auckland City Council’s iconoclastic aberration which saw
heritage buildings sacrificed in favour of hazy notions of progress and
inner city development.
This unpretentious building housed the land registration records for
the entire Auckland province (except Gisborne) until the South Auckland
half of the records (Mercer to Taupō) were hived off to a brave new LTO
in Hamilton sometime in the late 1950s. But the building was more than
a repository of records. Not only was it the workplace of its employees
(employed from 8am to 4:35pm daily by that bureaucratic behemoth of
the times, the Justice Department), but it was also a gathering-place for
the conveyancing arm of the legal profession. They braved the gentle slope
of Courthouse Lane to search titles, register documents, to seek guidance
from the registry staff and at times to effect LTO settlements resulting in
the immediate registration of difficult or multi-party transactions. They
came too for the interaction with their fellow practitioners or students.
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Upstairs was the registry for companies –
but that was less of a gathering-space and
deserves its own story.

Torrens be my guide
They all were guided by the Torrens ideal
that the register was everything and should
be readily available for all (not just those
specially licensed) to search. An ideal
which, sadly, seems to have lost its way
today. Neither New Zealand’s largest city
nor the country’s capital today has a LTO. I
am told (I don’t know how accurately) that
Joe/Jill Public has to make an appointment
to travel to Hamilton or Christchurch if a
search is asked for or an LTO settlement
is required. I am concerned that so much
trust is reposed in licensed operators to
effect transactions without any intervention or supervision from a government
agency. The sanction of auditors’ visits
is not great. An experienced solicitor
with a large conveyancing practice in an
Auckland suburb told me that he had had
only one visit from an auditor over many
years. The vast majority will carry out their
land transfer obligations flawlessly; but as
history shows, there is the odd bad apple.
The present office of the current land
registration system in Hamilton is sole
survivor (sort of ) of the old LTOs in the
North Island. The last shall be first! Because
a generation of lawyers has grown up
without any knowledge of the way the
Torrens system operated in the past, as a
legal dinosaur who was around at the time,
I offer a tiki-tour of the old Auckland LTO.

The two-shilling
multiple search
The patrons of the LTO would normally be
there either to search and/or to register –
gossiping optional. Some law clerks were
known to supplement their very modest
salary by paying two shillings for one
search but in fact undertaking multiple
searches and charging as a disbursement
all the clients for whom searches were
done that day two shillings each. When
searching, one was meant to have available

▴ A picture from the past with a conveyancing theme.
Sir Ian first appeared in LawTalk in issue 17, 9 July 1975.
The caption reads: “Your Honour, is it not so…”: Mr R.I.
Barker QC in informal garb but characteristic pose
at a Canterbury District Law Society seminar held
at Ashburton on 20-22 June. Mr Barker presented a
session on “Compulsory acquisition of land”.

for inspection (which rarely occurred) a ticket specifying
the title to be searched. Five shillings (and a green ticket
as opposed to the white two shillings ticket) entitled one
to a general search (a term generously interpreted). The
Justice Department in its then ponderous way took many
years to wake up to this mini-rort. It abolished search fees
and added two shillings on to the cost of each document
registration sometime in the late 1950s. Many who later
became pillars of the legal establishment might have been
forced to “plead the fifth amendment” if ever challenged
over this practice. Employers were tacit accessories after
the fact!
Searching involved lugging the large and heavy register
books, each containing about 300 parchment titles, on to
the top of their metal filing cabinets and noting on thin
paper in pencil the salient information from the title being
searched. Often the searcher would have to look at a further
document using a reference noted on the title, such as a
previous dealing, transfer, mortgage, lease, easement or
whatever. These documents were all carefully stored and
often revealed important information. I think it unfortunate
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– to say the least – that today’s
registration system does not provide for the archiving of registered
documents in some public register
system. When I was at the Bar and
on the Bench, I frequently gained
assistance in a variety of cases from
the accessibility of such documents,
copies of which were provided to
the court. One example: the forged
mortgage in Frazer v Walker was
able to be searched and viewed at
the LTO and was made available to
the Court.
Searching was done by law
clerks, by practitioners who had
no staff (and there were a few of
these) and by the small cohort of
search agents – many of whom
were “characters”, such as the late
Bill Bird. There were also some
solicitors – especially when the
South Auckland area was run from
Auckland – whose main source of
income was searching for country
law firms. No such thing as a guaranteed search in those days. Some
pesky caveator could ruin your
effort to obtain a clear title for the
client. Hence LTO settlements for
transactions where there was some
risk of a spoiling caveat or other
upsetting document obtaining a
prior registration.

The fears of registration
rejection
Registering documents was usually
a task for the junior law clerk who
had to queue for the attentions of
one of the registration officers who
could reject any document deemed
unsatisfactory in some aspect,
such as the legal description on a
transfer not coinciding with the
legal description on the duplicate
certificate of title. (Have younger
practitioners ever heard of that
particular casualty of the land transfer reforms?) These officers varied
in degrees of strictness, with the
more lenient being heavily patronised. Rejection was to be avoided.
Not only would your employer be
displeased (even if the deficiency
were his fault – there were almost
no women solicitors then). The
92
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There were
also some
solicitors...
whose main
source of
income was
searching
for country
law firms.
No such
thing as a
guaranteed
search in
those days

client might have to be contacted
with profuse apologies and required
to initial or re-sign. Each document
bore a notation by the registering
officer of the time when it had been
presented for registration, which
was vital information for the registration system. Experience as a
registration clerk taught one quite
a bit about conveyancing practice.
A knowledge, however skimpy,
of horse racing could sometimes
help the anxious law clerk get
documents over the line because
many of the registration staff had
Best Bets as their literature of choice.
After documents had been accepted,
they had then to be taken to the
cashier who presided from a glass
box for payment of the registration
fees. She was a very pleasant but
rather overworked lady called
Miss Williams who tried with little
success to invigilate the errant and
skiving law clerks mentioned earlier.

Inside the Auckland LTO
The earlier incarnation as a church
made the layout of the old LTO
rather odd. After entering and
turning sharp right, past the office
of the District Land Registrar whose
word was law throughout the LTO,
one descended several steps to enter
what must have been the congregational area of the old church. To your
left was a large wall with a square
cut out of it and where you had to
stand on tip-toes to submit a piece
of paper with a number on it to ask

for a deposited plan from the rather
taciturn gentleman behind the hole
in the wall who was the custodian
of all plans.
To the immediate right of the
stairs were the counters behind
which lurked the registration staff.
There were about six of them when
all queues were open, which was
fairly rare. Ahead was Miss Williams
in her glass box. The bulk of the
balance of this area was taken up
with the large metal benches which
housed the register books which
had to be hauled on to the top of
the bench to enable perusal. There
was an established etiquette about
searching. Pencil only. Replace the
register book when you have finished your search, for example.
Just across from the cashier was
where the previously-registered
documents were stored. Again the
paper with a number on it was
needed. This time it was presented
to the affable and conversational
Norm who made prediction of
race results and the offering of hot
tips for bets an art form. Around
the perimeter were the offices of
the knowledgeable specialist staff
such as the Examiner of Titles (who
helped sort out tricky problems)
and the Assistant Land Registrars
(ALRs were the ones who actually
wrote up the transactions on the
register and signed them off). The
notations of the ALR occurred both
on the register book in the LTO and
on the duplicate certificate of title
which had to be produced at registration. Both showed the history of
ownership, mortgages, leases, etc, of
the piece of land concerned unless a
new title were to be issued, in which
case, suitable references to previous
dealings would be provided on a
new certificate of title so one could
trace the history of ownership and
its incidentals right from the time
of the first Crown grant if need
be. I rather deplore the abolition
of the duplicate certificate of title,
possession of which had a deep
psychological significance for a lot
of people – especially when they
eventually paid off their mortgage.
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◂ An indication of the
amount of business
carried out by the Land
Transfer Offices around the
country comes from this
graphic which appeared
in LawTalk 49, 3 February
1977. The information
from the Department of
Statistics shows just under
50,000 land transfers
were registered in 1956,
for consideration of a
bit over $300 million. As
the country’s economy
flourished over the 1950s
and 1960s transfer numbers
rose sharply until 1974 and
the oil crisis, when over
120,000 were registered,
before plummeting in 1975.

It should be emphasised that
much of the system worked on
trust. I don’t know of any instance
of the system of, say, access by
any searcher to deposited plans,
past registrations or the register
books themselves ever having been
abused. Nothing worse happened
for rocking the boat than the antic of
a rather larrikin law clerk who used
to intone at 3:59pm “Four O’clock
Please” in the Yorkshire accent of
the LTO official whose job it was to
clear the place at 4pm prior to the
official staff departure at 4:35pm.
Although there might not be too
many around at 4:30.

The people who
made it work
Now to some of the personnel at
the LTO. They were not faceless
bureaucrats but friendly and
knowledgeable people who strove
to make the system work well for
its customers. Those of you who
might recall the earlier days of TV
in this country (when we had the
occasional show worth watching)
would remember the series “Gliding
On” about life in a fictional civil
service office. The LTO people were
not like the relaxed civil servants

in that comedy series but were people who worked
hard at what was a specialist job in a government
department which never hit the headlines and which
the average citizen didn’t know anything about; one
should however note a few peripheral “Gliding On”
aspects. Tea breaks and lunch hours were sacrosanct
and there were some cardigans on display.
The most memorable and colourful character in the
late 1950s must surely be “The Baron” who presided as
a registration officer with great panache and style. He
obviously came from what my parents’ generation called
“The Old Country”. With an RAF handlebar moustache, a
flamboyant waistcoat, a very ample physique, a loud and
posh voice and the exotic surname of “Hexter-Stabbins”,
he entertained all with a great line of repartee. But he
knew his job and could reject a document quite airily
whilst delivering a quip. He had his own pet names for
most legal firms. “Jacket, Bustle, Trunks and Vest” for
Jackson, Russell, Tunks and West was but one of the
less provocative. In his idiosyncratic nomenclature, the
Baron exhibited qualities which today could have him
characterised as a typosquatter, ie, someone who tries
to register a domain name which is the same as a wellknown domain but with one letter added, subtracted
or substituted. So, bearing in mind the Baron’s service
background, I leave it to you to work out the format in
which he typosquatted out loud, as he was dealing with
their documents, the name, Public Trust. His larger-thanlife personality outgrew the traditional civil service and
the Baron became a TV newsreader, flourishing in the
early days of that medium.
Other registration people included George who was laidback with a low document rejection rate and therefore

popular. Des, who became an ALR
and was a ‘go-to person’ for many
problems which the system generated. Boyd, who was fairly strict
and who, being legally qualified,
became the first DLR in Hamilton.
Bob who was fairly direct in his
communication skills. Reg, an affable
and amusing chap who completed a
law degree and left the LTO to join a
well-known firm to complement its
conveyancing practice.
The DLR in Auckland for most
of this period was Wilfred Dowd,
ably assisted by Merv Brennan as
Examiner of Titles. These gentlemen
and their predecessors and successors, with their vast knowledge of
land transfer law, helped many
lawyers over the years and provided
a human face in a system which,
for all its faults and labour-intensiveness served New Zealand well.
No wonder that most legal firms
customarily provided a tangible
contribution in kind to the LTO
Christmas Party – a custom that in
these squeaky-clean times would
be frowned upon by officialdom.
Anyhow there’s no LTO to which
you can send the Yuletide dozen
or two of beer.

A past era
Maybe it is a sign of my age or a
combination of nostalgia and
technophobia which causes me
to lament the passing of many
aspects of the old system which has
been replaced by a system where
transactions involving what is the
greatest asset of most citizens can
be accomplished by a licensed
person without any input from or
reliance on a regulatory government
officer. Maybe the new Act will
make compensation for errors or
wrongdoing easier to obtain – easier
than in at least one recent case of
which I have some knowledge.
One does not even have to sign
a memorandum of transfer, as I
found to my amazement recently
when an estate of a member of my
extended family (where I was sole
executor) sold a house. As for the
useful practice of retaining in the
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LTO the documentary evidence of
a registered transaction, I am told
that lawyers are obliged to keep this
evidence for some period of time.
No doubt most will do so dutifully,
but the sad fact of human nature
being what it is means that the
incompetent, the addicted and the
plain crooked may not do so. Often
such documents can be important
evidence in any litigation.
There were 12 LTOs across the
country, ranging from the large
Auckland one to the small ones in
Gisborne, Blenheim and Hokitika.
Having an LTO conferred a certain cachet on a provincial town.
Because of the breadth of the Justice
Department’s reach, the local LTO
was also the local Companies Office
and a place where one could register
incorporated societies and other legal
oddities like an industrial and provident society. So some then smallish
towns like Gisborne or Blenheim
were self-contained legally – each
with its own land registry, stamp
office, district law society and
Supreme (High) Court sittings. All
LTOs, large and small, were truly
part of our legal life and history and
deserve to be honoured for what
they contributed to society and for
the many officials who ensured that
the Torrens system prospered and
developed in this country.
That nice Mr Bezos recently sold
me a book about the future of the
legal profession which, although
interesting, has many prophecies
which are scary for an elderly
servant of the law like me. Who will
know what the practice of the law
will be like in 10 let alone 50 years? I
am grateful that my career in the law
started with first-hand experience
of an institution that contributed so
much to the well-being of our legal
system – the old LTO. ▪
Sir Ian was admitted as a barrister
in 1958, beginning a legal career
which saw him in the roles of solicitor, Queen’s Counsel, High Court
Judge, law academic, arbitrator and
mediator.
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Asking for help is
a sign of strength
Law is a fulfilling profession, but it can be a stressful one.
If you want ideas on improving your work-life balance,
make a start by engaging with our Practising Well
resources at lawsociety.org.nz/practising-well

Healthy Mind • Healthy Body • Healthy Practice

L AW TA L K 9 4 0 · J u ne 2 0 2 0

Will
Notices
PA G E 95
Berry, Betty Irene
Cambourne, Jason John
Carey, Douglas George
Clark, Nancy Honor
Cole, Andrew Timothy
Dunnett, Simon John
Garcia, Eugene Viernes
Fong, Wayne
Lawson, Ray Robert
Lewandowski, Robert Ireneusz
Massam, Mary Patricia
Mu, Nan James
Mudliar, Mohinesh Ronald
Rabshtyna, Vasyl
PA G E 96
Rangi, Marshall Bundo aka
Te Mahara Rangi
Rhodes, Dominic Michael
Thomas, Dean Adrian Mitchell
Wilton, Warren Albert

WILL NOTICES

Clark, Nancy Honor
Would any lawyer holding a will for the abovenamed, late of Hamilton, Retired born on 13
January 1924 who died on 28 March 2020, please
contact Andrew Boot, Gavin Boot Law:
 Andrew@bootlaw.co.nz
 (07) 8395632
 PO Box 19043, Hamilton 3244

Cole, Andrew Timothy
Would any lawyer holding a will for the abovenamed, late of 27 Manukau Road, Raglan, born
on 20 July 1955, who died on 6 May 2020 aged
64 at Raglan Hospital, please contact Kelvin
Campbell at Cooper Campbell Law:
 kelvin@coopercampbell.co.nz
 (06) 368 6167
 PO Box 540, Levin 5540

Dunnett, Simon John
Would any lawyer holding a will for the abovenamed, late of 3/6 Council Street, St Kilda,
Dunedin, born on 16 September 1970 who died
on 22 or 23 April, please contact Chris Hawker
of McMillan & Co:
 chris@mcmillanco.nz
 (03) 477 2238

Garcia, Eugene Viernes
Berry, Betty Irene
Would any lawyer holding a will for the abovenamed, late of 71 Tweed Road, Papakowhai,
Porirua, Widow, born on 6 November 1926, who
died on 1 March 2020, please contact Hineawe
Green, Solicitor at Harrison Byrne Law:
 hineawe@harrisonbyrnelaw.co.nz
 (04) 237-5421
 PO Box 50-179, Porirua 5240

Cambourne, Jason John
Would any lawyer holding a will for the abovenamed, late of Whitby, Wellington who died
March 2020, please contact Ian McCulloch of
Ian McCulloch Max Tait Legal:
 reception@maxtaitlaw.co.nz
 (04) 237 6555
 PO Box 50565, Porirua, 5240

Carey, Douglas George
Would any lawyer holding a will for the abovenamed, late of Foxton Beach, Retired, born on 7
April 1942, who died on or about 15 April 2020,
please contact Lynda Pointon:
 lynda@stevegilllaw.com
 (04) 569 4993
 PO Box 30-713, Lower Hutt 5040

Would any lawyer holding a will for the abovenamed, late of Wellington, born on 3 February
1978, who died on 20 April 2020, please contact
Michelle Stapleton, Wakefields Lawyers:
 michelle@wakefieldslaw.com
 (04) 909 7506
 PO Box 8091, Wellington 6143

Fong, Wayne
Would any lawyer holding a will for the
above-named, late of Auckland, who died on
23 February 2020, please contact Arthur Loo,
Loo & Koo Solicitors:
 aloo@loo-koo.co.nz
 (09) 520 3866 Fax (09) 520 6218
 PO Box 99687, Newmarket, Auckland DX
CP 31056

Lawson, Ray Robert
Would any lawyer holding a will for the abovenamed, late of Mill Park, Melbourne VIC,
Australia, born on 9 August 1947, who died on
10 May 2020, Retired, please contact Albert
Vaka of McVeagh Fleming Lawyers:

Lewandowski, Robert Ireneusz
Would any lawyer holding a will for the abovenamed, late of 113A Percy Dyett Drive, Karori,
Wellington, Retired, born on 26 March 1955 who
died on 22 August 2018, please contact Merv
Gaskin of JAG Legal:
 merv.gaskin@jaglegal.co.nz
 (04) 939 2366
 PO Box 30633, Lower Hutt 5040

Massam, Mary Patricia
Would any lawyer holding a will for the abovenamed, late of Twizel, Retired, born on 10
September 1943 and who died on 14 January
2020, please contact Tarryn Saville at Duncan
Cotterill:
 tarryn.saville@duncancotterill.com
 (03) 372 6589
 PO Box 5, Christchurch 8140

Mu, Nan James
Would any lawyer holding a will for the abovenamed, late of 720 Chapel Road, Dannemora,
Auckland 2016, born on 16 June 1978, who
died on 1 April 2020, please contact Wendy
Lu, Righteous Law:
 w.lu@righteouslaw.com
 (09) 580 1083
 Suite A, Ground Floor, 2 Kalmia Street,
Ellerslie, Auckland 1051

Mudliar, Mohinesh Ronald
Would any lawyer holding a will for the abovenamed, late of 9 Raymond Road, Papatoetoe,
Auckland, who died on 4 April 2020, please
contact Mohammed Razak, West city Law
Limited:
 irazak@xtra.co.nz
 (09) 838 6353 Fax (09) 838 6350
 PO Box 21176, Henderson, Auckland 0650

Rabshtyna, Vasyl
Would any lawyer holding a will for the
above-named, late of Auckland, who died on
10 November 2014, please contact Andrew
Lemalu, Andrew Lemalu Law:
 andrew@andrewlemalulaw.co.nz
 (09) 579 0045 Fax: (09) 579 0049
 PO Box 11-321, Ellerslie, Auckland 1542

 avaka@mcveaghfleming.co.nz
 (09) 262 0330
 PO Box 76016 DX EP75506 Manukau City
2241
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OFFICE SPACE
Wellington CBD
WILL NOTICES CONTINUED

Rangi, Marshall Bundo aka Te
Mahara Rangi
Would any lawyer holding a will for the abovenamed, late of 5 Gill Drive, Kawakawa, retired
Hospital Porter, born on 20 April 1949 who
died on 16 April 2020, please contact Sarah
Wynyard-Davis of Mcleods Lawyers:
 swd@mcleods.co.nz
 (09) 407 0178
 Private Bag 1002, Kerikeri 0245

Rhodes, Dominic Michael
Would any lawyer holding a will for the abovenamed, late of Putaruru, Farm Worker, born
on 21 March 1983 who died on 4 May 2020,
please contact Jennie Burney of Le Pine & Co,
Putaruru:
 jburney@lepine.co.nz
 (07) 883 8096
 PO Box 62, Putaruru, 3443

Thomas, Dean Adrian Mitchell
Would any lawyer holding a will for the abovenamed, late of Oamaru, Builder, born 19 August
1962 and died on 19 November 2019, please
contact David Brett of David L.R. Brett Law:

Single office space available immediately in high
quality premises on The Terrace, Wellington. Premises
shared with established company, includes dedicated
office plus shared use of meeting and reception rooms
and kitchenette.
Ring Peter Bennett on 04 974 6831 or 021 681 175, or
email peter@bennettlaw.co.nz, for further details.
www.bennettlaw.co.nz

RELATIONSHIP PROPERTY / CIVIL LITIGATION
SPECIALIST – CHRISTCHURCH
Partnership or Senior Associate.
Join this expertly managed medium sized Christchurch full-service
legal firm as their senior Relationship Property / Civil litigator. A
number of years experience in complex relationship property
matters is required.
You will enjoy mentoring a young and vibrant team while being
able to develop and contribute to your team’s success. Long term
career prospects. An excellent remuneration package is on offer
including work-life balance.
Very rarely are these positions available. For further details
please contact Leonie, Leo Legal Recruitment, phone 021 205
7342 or leonie@leorecruitment.co.nz

 david@davidbrettlaw.co.nz
 (03) 477-2533 Fax (03) 474-1559
 PO Box 5224, Dunedin 9054

Wilton, Warren Albert
Would any lawyer holding a will for the abovenamed, late of 47 Morvern Crescent, Tokoroa,
Retired Fitter and Turner, born on 21 August
1947, who died at Tokoroa 2 April 2020, please
contact Robin O’Connor, Hassall Gordon
O’Connor & Cameron:
 admin@toklaw.co.nz
 (07) 886 6279 Fax (07) 886 8231
 PO Box 76, Tokoroa 3444

Consultant Opportunity in well
established Remuera law firm
Commercial, corporate and private client lawyers
Do you want the independence to practice the law and look
after your clients’ needs but not be tied down by endless
administration and compliance issues?
Do you want the support of a firm that invests heavily in both
professional and personal development but also gives you
the flexibility to focus on your practice?

GetOrganised
Credit Control/Trust Account Reconciliations
GetOrganised offers a personalised and tailored solution to help
your business thrive. Working remotely, chasing up debts on a
regular basis and assisting with the more difficult clients.
Other services include reconciling trust ledgers. There’s never
been a ledger yet that I haven’t reconciled.
If you’ve been audited and have an overwhelming amount of
stale balances or too difficult to handle ledgers; then let me sort
them for you. I have had over 20 years’ experience.

Please contact me by email Info@getorganised.kiwi
or call 0211499908
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We offer an environment where you can achieve all of the
above with a ‘down to earth’ team, in a modern working
environment.
You may be a partner wanting a change in the way you
practice; a sole practitioner looking to work with like-minded
friendly colleagues; a senior associate who is treading water.
We are offering a generous opportunity for the right person.

All enquiries will be handled in complete confidence.
If this sounds like an opportunity for you please contact
our Practice Manager – Megan Wallace at
meganwallace@wilsonmckay.co.nz

Save Precious Time!
EasyReference

you fingertips

– papers at

Did you know there are hundreds of NZLS CLE conference
papers that you can have instant access to?

Research made easy – how you benefit
•
•
•
•
•
•

100’s of papers to choose from
Written by leaders in the field
All practice areas included
Searchable PDFs
Instantly accessible and downloadable
Saving you precious time

Check EasyReference out at www.lawyerseducation.co.nz
and see how it can help with your research.

www.lawyerseducation.co.nz
www.lawyerseducation.co.nz

Online CPD – learning

on demand
You choose from
•
•
•

Instant access modules
Pre-selected packages
Pick ‘N’ mix packages – your choice

Then enjoy
•
•
•
•
•
•
•

3 easy options

7 great benefits

CPD compliant
Presented by subject matter experts
Extensive range of practice areas
Convenient 24/7 access – you choose when and where
Learn at your own pace
Complete all at once or pick up where you left off
Bonus electronic booklet & powerpoints

Visit www.lawyerseducation.co.nz or email
cle@lawyerseducation.co.nz to order

www.lawyerseducation.co.nz
www.lawyerseducation.co.nz

L AW TA L K 9 4 0 · J u ne 2 0 2 0

LIFESTYLE

1

LIFESTYLE

2

3

4

5

6

7

8

9

10

11

12

13

14
15

A New
Zealand
Legal
Crossword

16

17

18

19

20
22

23

21

24

25

27

28

29

31

26

30

32

33

34

35

36
37

38

39
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Across

Down

1 Article by Vermont 9 described

2 Hound hounder? (7)

one possible winner from the 4 (3,11)

3 Programmed online oscillation (2,4)

11 Medical examiner heard a 4? (7)

4 6 "R" Us? Not if 31s 15 and 20 can

12 Viv gets gold in remade USSR

prevent it (5)

drama about the aftermath of a 4 (9)

5 Showing healthy optimism? (4)

13 The attraction of justice? (8)

6 Minor dictator losing headless

S

14 Ere Covid struck, she's left (8)

parrot from Scandinavia (6)

S

16 Traditions first heard of in this

7 Typified lack of cure for gourmet

publication (4)

cat (is of French descent) (10)

17 Enemy of 31 22 ends Kildare boy

8 Haul hauled up by its container

R

from the East (5)

- where you'll find bits, files, and

A

19 Responsibility to sow yonks in

perhaps strippers (4,5)

E

the US? (6)

9 Off to be hugged by son, nipper

D

22 An agency with the Home Office

who laughs at rules (8)

(3)

10 Backwards and birdlike? (6)

24 Chaney's manor can strike from

15 Meat left around car for a

a distance (4-5)

follower of 31 A. (7)

25 Before then, illuminated from

18 Mock topless kinswoman (4)

behind? (3)

20 Fool Lib-Dem constituents for a

Across

27 Clean windows, say, then come

follower of 31 A. (10)

1. Topped, 4. Shadowed,

down, say (6)

21 Handle a knock-back? (4)

9. Collie, 10. Exchange, 11. Talker,

28 Follower of 34, say, pansexual?

23 Trumps 18's folk 27 downs (9)

12. Imbibers, 14. Coagulants,

That's my excuse (5)

26 Hair on your floor? Maybe,

18. Beurre Noir, 22. Avocados,

29 Snappy footwear? (4)

during this (8)

23. Priced, 24. Tireless, 25. Ceased,

33 Another right gobfull into the

27 Squeak's predecessor, Michael,

26. Stepdads, 27. Pre-Nup.

hopper (8)

holding a follower (6)

34 Prophet method-acted badly

30 Gag fastened around Master for

Down

(Anglicised spelling) (8)

a game (again) (7)

1. Tick-Tock, 2. Palm Leaf,

37 Lye, lye and tin, laxly, laxly (9)

31 Make court entrance clasping

3. Epigeous, 5. Hexameters,

38 Sweet dress for Native American (7)

fudge (6)

6. Dahlia, 7. Winter, 8. Dressy,

39 Position genuine seekers of light

32 Animal's corona infection? (6)

13. Warehoused, 15. Hear Hear,

around the north for periods of

35 Razor wielder with zero volume

16. Moccasin, 17. Trade Up,

27.322 days (8,6)

before morning (5)
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19. Mantis, 20. Coarse, 21. Tailed.

36 Vegans home in on family ranch? (4)
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Copywrong
The artists failed by the law when
their street art is commercialised
BY CRAIG
STEPHEN

It could be considered the ultimate tribute: three David Bowie
heads with the famous lightning
strike that adorned his Aladdin Sane
album, on a large wall off a car park
in Wellington’s famous Cuba Street.
This amateur photographer is one
of those to have snapped it, but I
have no intention to use it commercially. Whitcoulls did, however, and
incensed the artist, Xoë Hall, who
was commissioned by a hairdresser
to do the mural.
Hall made several calls and sent
numerous emails to Whitcoulls
demanding they stop selling the
calendar and asking where they
had sourced it from.
“Those were ignored in the beginning ... until my online rant about it
hit the news and some really helpful
advice started coming my way,” she
says.
“Whitcoulls said they had bought
the calendar from a distribution
company in Australia, and it had
originally been published by
another company who have not
been contactable. This has happened
with other images of mine quite a
few times over the years and the
admin can be exhausting, chasing
companies all over the globe with
usually no outcome, so I thought
my energy was better spent trying
to pull the weed out by the root.”
Hall sought legal advice, which
backed up her case.
“The most important and simple
advice was learning that it is indeed
illegal to reproduce photos of street
100

art for commercial gain. Once I had
that behind me, I had no trouble
backing that up with cease and
desist letters and sometimes
invoices to any companies who had
used that particular image.
“Tom Huthwaite, an IP lawyer,
helped me out a lot. He ended up
writing all of the content for our
website. The main thing is to educate and spread awareness about
the issue, not only to artists but
to everyone, with the hope that
eventually, one great day, it will
stop happening.”

Long-standing problem
Adequate protection for artists has
been a long-standing problem under
copyright laws, says intellectual
property lawyer Kate Duckworth.
There are several quirks of New
Zealand copyright law that often
leave artists feeling ripped off, she
says.
One is our commissioning rule.
The person who creates a copyright
work normally owns it. So, if I create
a painting I am the owner of the
copyright.
“The exception is where the
work is commissioned. The person
or organisation that commissions
the work owns the copyright, so if
we’re talking about a street art or a
mural, those sorts of art works are
often commissioned and it may be
a city council or private building
owner that owns the copyright. That
doesn’t make it okay to copy the
artwork, but the artist themselves
doesn’t have the right to take the

case; the copyright owner does.
“Then there is the issue of incidental copying of artworks in public.
Say if you take a photograph of
me standing outside Te Papa and
in the background is the poster for
an exhibition with a painting in it. It
is allowable to take the photograph
including the painting as long as
the painting is incidental to the
photograph,” Kate Duckworth says.

Artwork on display
in public
The last issue, and one of the most
problematic for artists is that it is
lawful to copy certain types of artwork that are on display in public.
It is lawful under the Copyright Act
1994 to copy buildings, sculptures,
models for buildings or works of
artistic craftsmanship that are permanently situated in a public place.
Kate Duckworth points to the case
of John Radford who designed three
Greek-style sculptures that were
made to appear to be sunk into the
grass in Auckland’s Western Park.
Hallensteins put the images
on a T-shirt without Radford’s
permission. Aggrieved, he sued
Hallensteins for using his artwork
without permission. However, the
case failed because section 73 of the
Copyright Act 1994 allows for the
taking of photographs of certain
types of sculptures in public places.
“Authors do have moral rights
and that is the moral right not to
have your copyright work subjected to derogatory treatment,”
Ms Duckworth says.
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But it has to be specifically
asserted and often publishing
companies require the author to
waive this right, and therefore the
publisher can make changes or do
things with your work that you
might object to.
“But one example where it comes
up with public artworks is where
the work has been altered in the
photograph or T-shirt, etc,” she says.
“One example was an art installation of a flock of geese in a shopping
mall in Canada and for Christmas
the mall owners put bows around
the necks of all the geese, which
the artist felt was a derogatory
treatment of his work (Snow v The
Eaton Centre Ltd. (1982) 70 CPR (2d)
105). I would imagine it would be
quite an affront to see your copyright work, something that you have
poured heart and soul and creativity
into, to be commercialised in a way
that you haven’t approved of, and
has been monetised without your
knowledge or permission, as in the
Hall and Radford examples.
“It is nice that the general public
can photograph things but if I was
an artist, to see your work being
used without even a request to do
so and someone making money out
of it, used in a way you don’t agree
with, that would hurt.
“If you go into an art gallery
you’ll often see signs saying ‘no
photographs’ because it would be
infringement of copyright to take a
photo of someone’s paintings, drawings, etc, but I could take a photograph of Cathryn Munro’s sculptures
outside the hotel opposite Te Papa
and put them on coffee mugs and
sell them, and that doesn’t seem
fair.”
The Ministry of Business,
Innovation and Employment (MBIE)
released an Issues Paper on the
review of the Copyright Act 1994
in November 2018.
“The Issues Paper provides an
introduction to copyright concepts
and our copyright regime, our proposed objectives for New Zealand’s
copyright regime and potential
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issues with the way the copyright
regime is working,” MBIE said on
its website.

What if Banksy
came here…
In a 2018 blog post, Simpson
Grierson IP specialists Richard
Watts, Raymond Scott and Rebekah
Lockie take the example of perhaps
the world’s most famous ‘graffiti’
artist and attempt to apply it to New
Zealand copyright law.
“Street art is clearly gaining
popularity in New Zealand as well.
This February, Aotea Square hosted
an exhibition of works by Banksy, a
prominent British street artist and
political activist, valued at around
$40 million. So, if Banksy was to
ever indulge in a little graffiti on our
shores, how would our laws treat
his work?” they ask.
“Under New Zealand law, to
show the existence of copyright,
the artistic work must be original
and the author must have been in
New Zealand at the time the work
was created.
“The copyright owner enjoys the
benefit of certain exclusive economic rights, including the rights,
among others, to: copy the work;
show the work in public; make an
adaptation of the work; and issue
copies of the work to the public.
“There are also moral rights, such
as the right to be identified as the
author or to not have work falsely
attributed to them.
“The question of whether illegally-created graffiti is entitled to
copyright protection, however, is yet
to be put to the test on New Zealand
soil. The Copyright Act 1994 is silent
as to whether illegally-created
works should be denied protection.”
The authors say that if such a
case were to arise, section 225(3)
of the Copyright Act 1994 might be
referred to. That section preserves
any defence to infringement that
might exist on the grounds of public
interest.
“There is significant debate as
to whether such a public interest

defence exists in copyright law at
all. Regardless, it is hard to imagine
circumstances in which using street
art without the artist’s consent
could be protected on the grounds
of the public interest,” they say.

Taking action
Xoë Hall says if the threat of legal
action gets an artist nowhere, negative publicity might spark action.
“If your letters are being ignored,
go to social media and/or the news,
that will get their attention. And if
compensation would make you feel
better about the situation, send
them an invoice! Remember they
are not only making money off your
mahi, but they are paying others for
the use of it, follow the chain.
“They may have purchased your
work from stock images online,
or paid someone to re-create it,
paid someone to put it on their
merch, distribute it, etc, etc, etc ...
how far back does it go? You will
be surprised how big a problem
this actually is. I would love to see
stock image companies stop selling
photos of street art, they are one of
the biggest issues in this art theft
issue.”
And, if you are thinking that street
art is ugly and damaging, Richard
Watts and Raymond Scott raise the
possibility that artists who haven’t
permission to paint on walls could
have bigger issues to contend with.
“Even if the New Zealand courts
are happy to enforce a street
artist’s copyright, these artwork
owners could potentially risk
criminal charges when establishing ownership of the copyright by
having to admit that they tagged
property without the consent of
the owner.
“While these issues are all still
relatively fresh, and don’t appear
to be drying out anytime soon, we
will have to wait to see how the New
Zealand courts treat these street
works and whether they deem them
deserving of protection. We don’t
buy the ‘it’s illegal so all bets are
off ’ line, though.” ▪
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The Mystery of
the 12 Apostles
BY JOHN
BISHOP

What’s in a name? In the case of the 12 Apostles – eight
50-metre columns of limestone off the southern coast of
Victoria, Australia and the state’s single biggest tourist
attraction – quite a bit of a mystery.
How did these majestic and much visited blocks of
limestone near Campbelltown, the last stop on the Great
Ocean Road southwest of Melbourne, get their name?
After all there were never twelve of them and they
are pillars of limestone, carved out of the cliff face by
the action of the ocean without any obvious biblical
connection and lacking any religious significance.
An Englishman called George Bass sailing in the
area between Melbourne and Adelaide discovered the
limestone columns in January 1798 and named them
the ‘The Sow and The Piglets’, according to both the
Tourism Victoria website and the Wikipedia entry on
the 12 Apostles. (It is most commonly transcribed in the
many available descriptions as ‘12’ rather than ‘Twelve’).
I visited the 12 Apostles while travelling the Great
Ocean Road last summer. I took four days to drive a big
600 km loop from Melbourne southwest to Geelong and
then directly west to Camperdown, turning south to the
coastal town of Port Campbell and then along the coast
back to Geelong. Cricket and bushfires not coronavirus
were the topics du jour.

A much-visited attraction
The apostles are a major feature on every itinerary for
coach tours of the Great Ocean Road. Nearly three million
visitors come here each year, including a million from
overseas, making it the most visited attraction in Victoria
and a top ten attraction for Australia as a whole.
Somehow the name got changed from the Sow and
the Piglets (or the Sow and the Pigs), but no one seems
to know why, or by whom or even when.
I got intrigued by the name and the more I probed
for answers about who, when and why, the greater the
mystery seemed to grow. No one could answer what
seemed on the face of it to be a simple question.
The website of Tourism Victoria, says: “When they
were christened the 12 Apostles by Victorian tourism in
the 1920s, there were only nine in the cluster.”
It adds, “they call the rock stacks the twelve apostles
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because they stand proud and tall along the shore.
”Until the 1960s, the area was nicknamed the Sow
and Pigs, with the Muttonbird Island being the sow,
and the limestone stacks being the pigs.
“For marketing purposes, they then coined the apostles, which slowly turned into the 12 Apostles (although
you could only see nine at the time of the name).”

“They” … ?
The identity of the mysterious “they” is not explained.
And the dates given – 1920s and 1960s – are contradictory.
I asked Tourism Victoria for an explanation. Who
named the 12 Apostles, when, and what was the reasoning behind the choice of that name?
They took a couple of weeks even to acknowledge
my inquiry, then promised a swift response and in the
end called back to say they had nothing.
Their staffer referred me to the Port Campbell
Information Centre, who also took days to respond
and in the end gave me a bunch of speculation but no
evidence and referred me to the local historical society.
Peter Younis, who is a vet in Port Campbell and
President of the Heytesbury District Historical Society,
acknowledges the local folklore that the name was
changed in the 1920s for marketing reasons, although
no one is specific about who made the decision and
why the name ‘12 Apostles’ was chosen.
He told me he had looked into it himself but cannot
find any solid evidence.
“There are no primary sources (that I could find). The
most likely group to be promoting the change would
be the Port Campbell Progress Association which was
active pre- and post-World War II up to the 1990s. But
there are no progress association records back that far
(1920s and earlier).
“I’d like to know myself, but I don’t believe anyone
can tell you definitively by citing primary sources.”

No treasure in the Trove
Peter referred me to Trove (the digitised record of
Australian newspapers) and suggested I look at the
Campbelltown Chronicle which was published from the
1870s until the mid 1940s.
In that journal I found an article from 1909 extolling
the tourist virtues of the area which includes a specific
reference to the 12 Apostles as a landmark worth visiting.
There is no reference to when or how the name change
came about.
Peter’s own research had turned up some other clippings, notably one from another local newspaper, the
Argus of 25 December 1897:
“A singular formation is a line of tall rocks rising out of
the sea, completely cut off from the mainland of sandstone,
which runs sheer down to the water. These are known as
the Sow and Pigs, the Pinnacles or the Twelve Apostles.”
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The Great Ocean Road

He adds, “I believe that we can say that the use of
the current name began some time prior to 1897 and
probably between 1880 and 1897. I say that because
there really was no significant marketing of the place
until at least 1880 and probably a little later. My own
McKenzie ancestors arrived in 1872.”
The website of the Port Campbell Hostel quotes
local historian Etty McKinnon, who believes the name
“emerged sometime early in the 20th Century”.
“I’d love to know how the name change came about.
On Governor La Trobe’s map dated 1846 they’re called
the Sow and Piglets and these included a lot more than
twelve stacks.
“I think the name the Twelve Apostles came about
early in the 20th Century, before the building of the
Great Ocean Road. Back then the main attraction for
visitors was Loch Ard Gorge, but of course now it is
the Twelve Apostles.
“It might have reflected the time when people were
a bit more religious. There were other Biblical names
around, too, like the Crown of Thorns and the Grotto.”

Biblical origins?
A current tourist brochure has this description of the
12 Apostles – wording which is repeated on many sites:
“Local folklore suggests that because they seem to exude
such power and awe, visitors can only stand in awe of
nature and its creation, and hence the name’s biblical
origins.”
Except that there is absolutely nothing to suggest
any “biblical origins”. Truly a remarkable example of
marketing hype based on nothing but the writer’s fervid
imagination and explaining nothing at all.
The research by the Heytesbury District Historical
Society and my own searches show the name 12 Apostles
was in use well before the 1920s, as local folklore has
it and definitely before the 1960s as Victoria Tourism
claims. But who decided on the name, when and why
remain unanswered.
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The Great Ocean Road itself was built by returned soldiers between 1919 and 1932 but travel along the road by
car became popular from the 1920s. Nowadays its towns
are overflowing with holidaymakers from Melbourne
and beyond.
In December 1927 the Age (of Melbourne) newspaper
carried a report praising the Great Ocean Road and the
various towns along it, noting after Geelong “only a
few miles further around the coast is Torquay, where,
unrestricted by formalities, the tourist may lead the
free and easy life in rest and comfort.
“The beauty of the coastline increases after passing
Torquay, and the Ocean Road Trust has provided a
beautiful winding drive, with steep, timbered hills on
one side, and on the other the motorist looks down
into the dashing waters of the Southern Ocean,” it said
enthusiastically gushing about the attractions of the
towns of Lorne, Torquay, Anglesea, Apollo Bay and
Campbelltown.

The wreck of the Loch Ard
Also along the same coast is a much more compelling
and truthful example of an event deserving admiration
and respect.
Over six hundred ships have been lost along Victoria’s
windy and stormy coast, pounded constantly by the
Great Southern Ocean, although only about 240 of them
have been located.
One of the most famous is the Loch Ard, a British
cargo and passenger ship heading along Bass Strait for
Melbourne when it hit an enveloping fog and crashed
into the rocks, literally on a dark and stormy night.
The ship carrying settlers from Britain and Ireland
was wrecked off the coast on the night of 1 June 1878
with just two survivors.
One of them was a 19-year-old apprentice called Tom
Pearce who was washed ashore but hearing cries went
back into the water to grab a young Eva Carmichael, an
18-year-old travelling with her Irish family.
The Royal Humane Society gave him their first Gold
Medal for bravery. The other 52 passengers and crew,
including six more Carmichaels, perished.
Only six bodies were ever recovered. Their graves and
other memorial stones lie in a graveyard above the gorge
in silent testimony to the power of nature in these parts.
Tom and Eva got a civic reception in Melbourne and
there was speculation the pair might marry, but Eva
returned to Ireland and never saw him again. He became
a ship’s captain and died on his travels aged 49. ▪
John Bishop  john@johnbishop.co.nz is a Wellingtonbased travel writer. He maintains the website
 eatdrinktravel.co.nz.
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My D.O. experience
BY JESSICA
COLLETT

I first came to learn of the Devil's Own (‘D.O.’)
through hearing stories from the other lawyers at my
firm. The tales of camaraderie, rivalry, shenanigans
and glory. It certainly piqued my interest, but that
was soon stifled by the realisation that I was 24 years
old, a woman, had zero hand/eye co-ordination, and no
experience at playing golf.
Thankfully I worked closely with Alice Nunn who,
unlike me, was an outstanding golfer. She and another
female lawyer from our firm had been to the Devil’s
Own the previous year, and certainly managed to hold
their own against the men.
In 2018 I mentioned to Alice that I would be interested
in going if she could teach me how to play. Bless her
optimism – she agreed to coach me and lent me her
old set of clubs. With approximately three months, and
maybe 12 holes in total, of considerably average golfing
under my belt we were on a plane down to Palmerston
North.
After checking into our motel we attended the registration/meet and greet event at a pub in the centre of
town. Alice was not joking when she said we would be
the minority. The pub was a sea of old greying men. The
initial shock of “what on earth have I agreed to” soon
passed as everyone was friendly
and welcoming, and genuinely
enthusiastic about a younger female
being part of the D.O. With a glass of
whisky in hand, I ate and mingled,
and I was even invited to join a
game of pool (which apparently, I
am also terrible at).
The next day I geared up in my
The initial
best golfing attire and set out for
shock of “what
the course. The phrase “all the gear,
on earth have
and no idea” summed it up pretty
I agreed to”
well. The group I was paired with
soon passed as
was fairly diverse in age, experience
everyone was
and skill level. The initial terror of
friendly and
“these people are going to hate me
welcoming,
for taking 70 shots to get anywhere
and genuinely
close to the green” was forgotten.
enthusiastic
They were all hugely supportive and
about a
offered me tips along the way. Julian
younger female
in particular was brilliant.
being part of
I made it round the course
the D.O.

without completely disgracing myself. Success! The
banter along the way was second to none. We were
laughing most of the way, fueled by the occasional
drink and sausage. I finished the day having made some
unexpected new friends and great memories.

Great food, ample wine
and many laughs
That night was the formal dinner event. The first timers to
the D.O. are introduced by a previous D.O. attendee. I was
introduced by a former partner of our firm, Ron Backhouse.
My introduction consisted mainly of “this is Jess, her family
are all very successful jockeys”. Thanks Ron, way to sum
me up in two sentences. The rest of the night consisted of
great food, ample wine and many laughs.
The next day, the final day of play, everyone was
looking a little less chipper from the previous night’s
festivities. Paired with a different group of people, we
set off again for an extremely long, mid-moderately
hungover 12 holes of golf.
One of the partners of my firm made the final play off,
so I joined the crowd in following the two players round
the course. It came down to almost the final hole and
he won. Thus, celebratory whisky and cigars all round!
At the prizegiving event, I won the runner-up prize
for the women’s division which was a stunning set of
champagne flutes. Second out of two people. What a
champion! I mingled with the rest of the Devil’s Own-ers
one last time. I said a sad goodbye to the people I had
become friends with, promising that one day I would
return, perhaps once I actually learned to play golf.
I am beyond excited to go back this year and really
encourage more female lawyers to get involved. It is a great
way to meet other lawyers and develop relationships with
people that you would likely otherwise not get a chance
to. You will be welcomed and made to feel involved. This
year, we are also going to have a dedicated female golfers
Facebook page www.facebook.com/groups/1499534676888604/
where you can connect with other people who are also
wanting to play. We’ll be using the Facebook page to
organise some accommodation for women that would
like to attend. If anyone in Auckland would like to join for
a round of golf or a session at the driving range, feel free
to get in touch via our Facebook page. ▪
Jessica Collett recently moved north from Hamilton
to join Auckland firm Wilson McKay.
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Three New Zealand-born
lawyers who shone abroad
Percy Valentine Storkey VC (1893-1969)
Born in Napier, Storkey attended Napier Boys’ High School
where he excelled academically and in rifle shooting, cricket
and swimming. He was Dux in 1910 and won the Navy League
essay prize with “Why Britain must command the Sea”, but
moved to Sydney in January 1912 after studying English extramurally at Victoria University College for a year. He worked
as a clerk for a while before joining the administrative staff of
the University of Sydney and then beginning to study law in
1913. The war intervened and he volunteered for the Australian
Imperial Force on 10 May 1915, being commissioned as a second
lieutenant in September. He embarked overseas a few months
later and served on the Western Front, being wounded in
November 1916 and October 1917. He was promoted to lieutenant in January 1917.
On 7 April 1918, Storkey’s company was sent to clear Hangard
Wood, mistakenly thought to be “lightly held”. Storkey fell
asleep and missed the attack, waking up when his company had
advanced about 70 metres. He caught up, but heavy machine
gun fire had wiped out a quarter of the company, including the
commander who was shot in both knees. Storkey took over
and led a small group of less than a dozen to get behind the
German trenches and machine gun. The Germans were alerted

Notable Quotes

when one of the Australians yelled and Storkey led a bayonet
charge, killing or wounding 30 and accepting the surrender of
over 50 survivors who believed they had been attacked by a
much larger force.
Storkey was awarded the Victoria Cross for his action. It was
presented to him by King George V at Buckingham Palace on
25 July. Before the war ended he was wounded again and promoted to captain in May 1918. Back in the colonies he made a
triumphant return to Hawke’s Bay, where Mayoral speeches and
other receptions celebrating his achievement flowed. Then he
returned to Australia and went back to university. He graduated
LLB in 1921, being admitted to the Bar on 8 June. He was an
associate to Justice Sir Charles Wade while studying and then
practised in common law, becoming Crown Prosecutor for the
New South Wales south-western circuit. After 18 years in this
role he was appointed a District Court Judge and Chairman of
Quarter Sessions in the NSW northern district. He retired in 1955,
shifting to Teddington, Middlesex in England with his wife. He
died there on 3 October 1969.
Storkey’s Victoria Cross was bequeathed to his old Napier
school. The medal is on long-term loan to the National Army
Museum, although the school hall has a replica. The school
awards the Storkey VC Prize for Excellence in Mathematics and
Science each year.

❝ You’ll obviously forgive me for relying on Crown Law rather
than Facebook posts and Crown Law consider that religious
services fall under the definition of gatherings.❞
— Prime Minister Jacinda Adern disagrees with National MP
Simeon Brown’s Facebook queries about the number of
people allowed at religious services during Level 2.

❝ I am proud that 24 Community Law Centres made a quick
pivot to remote services, while keeping up to speed with
rapidly-changing laws and taking on complex cases.
Supporting people to keep their jobs, their homes, their
families and their livelihoods is our priority right now.❞
— Community Law Chief Executive Sue Moroney on the impact
of the lockdown.

❝ No matter how necessary or demonstrably justified the
COVID-19 response, decisions must have a clear and certain
basis. They must be proportionate to the justified objective
of protecting New Zealand bearing in mind the fundamental
civil rights at issue – freedom of movement and of assembly
in accordance with the New Zealand Bill of Rights Act 1990.❞
— Justice Tracey Walker in Christiansen v Director-General of
Health [2020] NZHC 887.

❝ ANZ has supported the important work of Community Law
for many years. As the effects of COVID-19 reach into the
lives of so many people, it is more important than ever for
them to have access to legal support and services.❞
— ANZ New Zealand Chief Executive Antonia Watson announces
that the bank will donate 35% of the interest it earns on lawyer
trust accounts to the Lawyers and Conveyancers Special
Fund, up from 20%, over the next few months.
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John Platts-Mills QC (1906-2001)
Described, in relation to his political views, by The Independent
newspaper in England as “a teenage revolutionary who never
grew up”, barrister John Platts-Mills QC died on 30 October 2001
in England aged 95. The London-based New Zealand Lawyers’
Society held a memorial service for him on 24 January 2002.
Born in Wellington in 1906, John Platts-Mills graduated in
law from Victoria University in 1927 and then studied at Oxford
University on a Rhodes Scholarship, where more first class
degrees and athletics distinctions followed.
He was called to the Inner Temple Bar in 1932, served with
the RAF and in the Yorkshire collieries during the war and was
elected a Labour MP in 1945. His dissent of Labour policies to
rearm Germany saw him expelled from the Labour Party in 1948
but he remained in Parliament until 1950 as a Labour Independent.
His left-wing views saw him strongly support the Soviet Union
and he acted as an envoy for the militant British union leader
Arthur Scargill, when he sought funds from Libyan leader Colonel
Gadaffi during the bitter coalminers strike in 1984-85.
Legally, as a junior, he got involved in constitutional debates,
often involving the death sentence (he was always opposed to the
death penalty), in 20 different jurisdictions in the West Indies, Africa,
Singapore, Hong Kong, Australia, New Zealand and the commercial

❝ Apart from his family, the law was his life.❞
— Oliver Christiansen, son of retired Associate High
Court Judge Tony Christiansen, who died on 2 May.
❝ It is quite clear what we have here is a piece of
legislation that is the ambulance at the bottom of
the cliff. Immigration NZ are in disarray. Somehow
a significant and important department of MBIE
has 1000 employees at home not able to work
remotely.❞
— Law Society Immigration and Refugee Committee
convenor Mark Williams is dismayed that legislation
has had to be introduced to Parliament to remedy
INZ delays and lack of pandemic planning, with staff
unable to work from home because they have no
remote working capability or secure network.
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courts of Romania and Bulgaria, until the local bars restricted such
representation to London Queen’s Counsel. John Platts-Mills then
applied for Silk eight times before being appointed in 1964.
His practice then changed, with him appearing at the Old
Bailey regularly as defence counsel for such defendants as two
of the convicted robbers in the Great Train Robbery, the Kray
brothers and other “redoubtable criminals”.
John Platts-Mills wrote about his career in the evocatively-named Muck, Silk and Socialism: Recollections of a Left-Wing
Queen’s Counsel (Paper Publishing, 2002) which was published
after his death.

Sir Jack Rumbold QC (1920 – 2001)
Sir Jack Rumbold QC, who died in London in December 2001
aged 81, had a career which included being a principal legal
adviser to British colonies gaining independence in Africa and
president of the industrial tribunals of England and Wales.
Born in Reefton in 1920, he graduated LLB from Canterbury
University in 1940 and became the youngest New Zealander to
be awarded a Rhodes Scholarship to Oxford. That was deferred
because of the war, during which he served in the Royal Navy,
surviving a sinking in the Mediterranean and being mentioned
in dispatches for getting the surviving crew safely off the vessel.
After the war he completed a Bachelor of Civil Laws degree
at Oxford and was called to the Inner Temple Bar in 1948 before
returning to practise in Whanganui, where he became Crown
prosecutor.
Sir Jack joined the British Colonial Service in 1957, serving
initially as Crown counsel in Nairobi before working on independence arrangements with the Attorney-General’s office in Kenya.
He was appointed Attorney-General of Zanzibar in 1963 (the
year he also took Silk), with the task of preparing a constitution.
Just 10 days after independence in 1964, a bloody coup occurred
and he and his family escaped by yacht to the African mainland.
He then returned to Kenya as an adviser to the Kenyan Ministry
of Legal and Constitutional Affairs, helping prepare the constitutional arrangements for Kenya’s transition to a republic and he
established the legal training programme that developed into
the law faculty of the University of East Africa.
In 1966 he became the first academic director of the British
campus of Stanford University of Los Angeles, a position he
held for five years.
He also began his involvement in industrial tribunal work,
becoming a part-time chair in 1968 and full-time in 1972. Later
he became president of industrial tribunals for England and Wales
and was knighted before his retirement in 1984. ▪
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We’re here
to help.
COVID-19 Response
If you use MAS for your insurance or investments,
then we have a number of ways we can help you and
your loved ones at this time. Your mental, physical
and financial wellbeing is important to us.
To learn more about our response to COVID-19, options for
financial support, and the free wellbeing and counselling
resources available to all Members and their families,
please visit mas.co.nz
And if you’re one of our nation’s frontline heroes in this
crisis, you and your families have our deepest gratitude.

