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An important step for the
future of our profession
This week concludes our monthlong consultation with the profession and the public on the
proposed changes to lawyers’
conduct rules under the Lawyers
and Conveyancers Act (Lawyers:
Conduct and Client Care) Rules 2008
(RCCC) and the (Lawyer: Ongoing
Legal Education Continuing
Professional Development) Rules
2013 (CPD).
The proposed rules are a major
step – for the first time any kind of
discrimination, bullying, harassment, sexual harassment and other
unacceptable conduct will be clearly
defined; the threshold for reporting
unacceptable conduct to the Law
Society will be made clearer; and
there will be rules to protect any one
who makes a report or complaint.
The proposed changes will also
require those who manage and operate law practices to provide a report
each year, declaring these issues are
being managed appropriately.
The changes are critical to
strengthening the Law Society’s
ability to address this pressing
issue and our best option to fortify
our regulatory arm. It has been a
complex journey to get to this point
and it is heartening to see such a
positive response from the sector.
The Law Society is committed to
playing a leadership role in targeting and eliminating the culture of
discrimination, bullying and sexual
harassment which exists in some
parts of the legal community – but
we cannot, and should not, do this
alone. These changes will only be
effective if they are adopted and
embedded by the profession – and
I want to thank all those who have
provided their time and expertise
6

to get us to this point.
Our next steps will be to analyse
and consider all your feedback and
share a summary before the final
version is provided to the Board,
Minister and Council. Given the
process we are required to follow,
our goal is to implement the new
Rules in 2021.
One of the questions we have
been asked is why it has taken so
long to develop these proposed
changes. We worked closely with
the Government to explore options
to change the regulatory framework,
initially proposing changes to the
Lawyers and Conveyancers Act
2006. However, we were told this
was not possible at this time.
We then had to change tack – to
investigate what we could do to
strengthen our powers within the
existing regulatory framework. We looked at the rules
and regulations that applied to professionals both in New
Zealand and overseas and sought advice from regulation
and ethics experts.
The changes were informed by this advice, as well as
the work and recommendations of the Law Society’s
Independent Regulatory Working Group chaired by
Dame Silvia Cartwright, the 2018 Workplace Environment
Survey and concerns and experiences courageously
shared by many within the legal community. While all
this has taken time, I believe the proposed changes are
even more robust as a result.
It is understandable that some are frustrated by
the time it has taken to get to this point. I share that
frustration. However, it is important to note that since
these issues became public in 2018, the Law Society has
not stood still. We have introduced several initiatives
to support healthy, safe, respectful and inclusive legal
workplaces, including free counselling and an 0800
number for those affected.
I have also spoken publicly about these issues – including the need to take an intersectional approach which
goes beyond just gender – on many occasions to keep
the conversation moving forward. All voices, on all forms
of discrimination, must be heard.

I am confident the Law Society
is doing what we can as one of the
leaders in the profession to help
bring about change. But again, we
cannot do this alone. Real change
will only take place when everyone
in our profession takes responsibility – from law schools right through
to senior judiciary. Whether that is
stepping up to support a colleague
and calling out inappropriate behaviour (“showing up”) or consciously
self-educating and building a
supportive, non-discriminatory
environment within your workplace
(“doing the work”). We all have a
role in this.
What is important is what we
do now – and how we bring about
fundamental, lasting change for the
future of our profession. ▪
Tiana Epati
President, New Zealand Law Society |
Te Kāhui Ture o Aotearoa
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Public input sought on proposed
Conduct and Client Care changes
The New Zealand Law Society |
Te Kāhui Ture o Aotearoa is now
inviting public consultation into
proposed lawyers’ Conduct and
Client Care Rules changes around
bullying and sexual harassment.
As part of its work to help create
healthy, safe, respectful and inclusive legal workplaces, the Law
Society is seeking consultation on
proposed changes to the Lawyers
and Conveyancers Act (Lawyers:
Conduct and Client Care) Rules 2008
(RCCC) and the (Lawyer: Ongoing
Legal Education Continuing
Professional Development) Rules
2013 (CPD).
“Our priority is to strengthen
our ability, within our sphere of
influence, to address unacceptable
behaviours by lawyers and employees of law firms,’’ Law Society
President Tiana Epati says.
The proposed RCCC and CDP rules
changes are a significant step: for
the first time, discrimination, bullying, harassment, sexual harassment

and other unacceptable conduct will
be clearly defined; the threshold for
reporting unacceptable conduct to
the Law Society has been made
clearer; and there will be rules to
make it clear no one who makes
a report or complaint should be
victimised, she says.
Additionally, the proposed
changes will require those who
manage and operate law practices to
provide a report each year, declaring
that these issues are being managed
appropriately.
The Law Society worked closely
with the Government to explore
options to change to the regulatory framework. “While changes
to Lawyers and Conveyancers Act
2006 were proposed, we were told
this was not possible at this time.
We therefore looked at the rules and
regulations that applied to professionals both in New Zealand and
overseas and sought advice from
regulation and ethics experts.”
‘’While this took time, the
proposed rules changes were

informed by this advice as well as
the work and recommendations
of the Law Society’s Independent
Regulatory Working Group chaired
by Dame Silvia Cartwright, the 2018
Workplace Environment Survey and
concerns and experiences courageously shared by many within the
legal community.’’
Consultation with all stakeholders
will be vital to developing robust
and enduring Rule changes that
support cultural change within the
profession, Ms Epati says.
“These are significant issues for
our profession – and these changes
need to be developed by the profession for the profession to be effective. I strongly encourage everyone
to have their say.”
Public consultation on the proposed rules changes was open until
5pm, 3 July 2020.
Further queries or additional
feedback can be sent to the
dedicated Law Society inbox:
rulechangesfeedback@lawsociety.
org.nz. ▪

Pacific Lawyers Association invited
to join Law Society Council
The New Zealand Law Society |
Te Kāhui Ture o Aotearoa has
announced that it is delighted to welcome the Pacific Lawyers Association
to the Law Society Council as independent observers, at the invitation
of the President, Tiana Epati.

The Pacific Lawyers Association
was established in 2001 and has the
objective of promoting fellowship,
mutual support and continuing
legal education for Pacific lawyers,
identifying and responding to the
legal needs of Pacific communities,
and promoting issues of relevance to

Pacific lawyers and Pacific people.
Members include law students and
graduates, lawyers and members
of the judiciary, who are of Pacific
descent and/or who have Pacific
affiliation. ▪
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Key proposals for change to the
Conduct and Client Care Rules
This issue of LawTalk appears
near the end of the consultation
phase on the proposals to change
the rules which apply to all lawyers.
This summary outlines some of the
key changes which are proposed.
The full set of proposals has been
sent to all practising lawyers and
is also available on the Law Society
website.

Why is change needed?
The revelations and discussion
which began in 2018 about bullying
and sexual harassment in the legal
profession resulted in a commitment
by the Law Society to help create
healthy, safe, respectful and inclusive legal workplaces. Alongside
widespread input from the legal
community, important contributors
have been the 2018 Legal Workplace
Environment Survey, the December
2018 report and recommendations
by the Independent Regulatory
Working Group chaired by Dame
Silvia Cartwright and consultation
with executive and departmental
government, workers in the regulatory and complaints area, the Law
Society Board and members of the
Culture Change Taskforce. The result
is a set of proposed changes to the
Lawyers and Conveyancers Act
(Lawyers: Conduct and Client Care)
Rules 2008 (RCCC) and the (Lawyer:
Ongoing Legal Education Continuing
Professional Development) Rules
2013 (CPD Rules).

Why not legislative
change?
Close contact with Government
has been maintained throughout.
While the prospect of changes to
8

the Lawyers and Conveyancers Act 2006 was initially
considered, the advice was that this was not possible.
Substantive changes to the Act could follow the independent review of the structure and function of the
Law Society which was announced in October 2019.
In the meantime, changes to the RCCC and CPD rules
are being proposed in response to the Working Group’s
recommendations.

How can any changes be effected?
After the consultation process, any final changes to the
RCCC and CPD Rules must be approved by the Council
of the Law Society and the Minister of Justice.

Objectives
The Working Group identified keys areas for regulatory
change to address serious conduct issues within the
legal community. One of the issues it noted was the
fact that the RCCC did not expressly state that sexual
violence, sexual harassment, bullying and discrimination
amount to breaches of specific RCCC rules. The Working
Group also observed it was problematic that it was not
clear how sexual violence, harassment, bullying and
discrimination fitted within the statutory definitions of
“unsatisfactory conduct” and “misconduct” that were
in the Act
The proposed RCCC and CPD Rules changes draw on
the Working Group’s recommendations for reform and
aim to provide:
• Clearer conduct obligations;
• Clearer reporting obligations;
• Protections for those reporting or experiencing unacceptable conduct;
• Closer regulation of legal workplaces; and
• Obligatory education and training aimed at reducing
unacceptable behaviour.

Who will the changes affect?
All lawyers and employees of law practices: an individual
lawyer practising on own account or everyone employed
in any entity providing regulated services to the public.
This is defined in RCCC 1.2.

New Definitions
Specific definitions of bullying, discrimination, harassment and violence are included in RCCC 1.2.

“bullying means repeated and
unreasonable behaviour directed
towards a person or people that may
lead to physical or psychological
harm”;
“discrimination means discrimination that is unlawful under the
Human Rights Act 1993 or any other
enactment”;
“harassment means– (a) intimidating, threatening, or degrading
behaviour directed towards a person
or group that may have a harmful
effect on the recipient; and (b)
includes repeated behaviour but
may be a serious single incident”;
“sexual harassment means– (a) a
request made by a person of any
other person for sexual intercourse,
sexual contact, or any other form
of sexual activity that contains an
implied or overt promise of preferential treatment or an implied or
overt threat of detrimental treatment; or (b) subjecting another
person to behaviour of a sexual
nature that is unwelcome or offensive to that person (whether or not
it was conveyed to that person)”;
“violence includes all forms of
physical, psychological, and sexual
abuse or assault”.

Clarity on obligations
Obligations contained in the
Schedule to the RCCC are to be incorporated into the rules themselves to
emphasise that the preservation of
the integrity and reputation of the
profession is the responsibility of
all lawyers, to ensure public trust
and confidence. Inclusion of these
obligations in the body of the rules
also makes it clear that there can
be a regulatory response when a
lawyer’s conduct does not meet

L AW TA L K 9 4 1 · J u ly 2 0 2 0

these standards. RCCC 1.5.2 would
state: “The preservation of the
integrity and reputation of the legal
profession is the responsibility of
every lawyer.”

Reporting obligations
Changes are proposed to the
reporting obligations in RCCC
2.8 to improve the reporting of
unacceptable behaviour in the
legal community and to provide
safeguards for those who report
or support reporters and people
who are subject to it. The reference to the report being ‘confidential’ is removed, to assist in
clarifying the process that will
follow when a report is made.
The proposed changes are also
designed to include protections
and exceptions for victims of the
behaviour and make it simpler to
understand when a report should
be submitted.

Victimisation
A new rule RCCC 2.10 specifically
says that a lawyer must not victimise a person who, in good faith,
makes a complaint or report to the
Law Society. The definition of victimisation is wide and includes bullying, intimidating and professionally
disadvantaging someone. The intention of the rule is to protect people
who come forward with complaints
or concerns about conduct and to
mark out victimising behaviour as
completely unacceptable in the legal
community.

Termination of lawyerclient relationships
Changes are proposed in RCCC 4.2 to
provide a pathway for a lawyer or a

N E W Z E A L A N D L AW S O C I E T Y | T E K Ā H U I T U R E O A O T E A R O A

law practice to terminate a retainer
with a client if the client engages in
sexual harassment, sexual violence,
discrimination, bullying and other
unacceptable behaviour towards a
lawyer or employee.

Lawyers responsible for
operating a law practice
RCCC chapters 10 and 11 are re-ordered to differentiate between
general obligations which apply to
all lawyers (Chapter 10) and specific
obligations relevant to lawyers who
are responsible for the operation
and management of a law practice
(Chapter 11). The proposed changes
seek to set clear standards of what
is expected of lawyers in their professional capacity and should make
it easier to differentiate between a
lawyer’s individual responsibilities
as opposed to a lawyer’s responsibilities when managing a law practice.
The overall intention is closer regulation of workplace obligations, a
key element of the Working Group’s
recommendations.
The heading to RCCC 10 would
refer to “Professional standards”,
with the statement that “A lawyer
must promote and maintain professional standards.”
• Changes to RCCC 10.1 would
remove the inconsistency of
lawyers being required to treat
other lawyers with respect and
courtesy as opposed to treating
all people they engage with in a
professional capacity with respect
and courtesy.
• A new RCCC 10.2 would reinforce the overriding obligation
to maintain the reputation of
the profession, to simplify its
enforcement, and to be consistent

with the obligations contained in RCCC 11 in relation
to how a practice is operated.
• A new RCCC 10.3 would make it clear that discrimination, harassment, bullying, and violence are
unacceptable within the legal community, with the
intention of simplifying enforcement for any breach.
• A new RCCC 10.4 would reinforce the obligations to
respond appropriately to requests for information
from the Law Society as regulator.
Changes are proposed to RCCC 11 (to be entitled “Proper
professional practice”) to simplify the wording and to
expand the obligations to apply to employees and people
engaged by the practice, including summer clerks, volunteers, contractors and others who may be affected
by unacceptable conduct at the practice.
• The current RCCC 11.3 would be moved forward to
11.1 with the wording simplified to confirm it relates
to the operation of the practice.
• A new RCCC 11.2 would confirm each law practice
must have effective policies and systems in place
to protect employees and other people working for
the practice and ensure that the workplace is a safe
place for all.
• A new RCCC 11.3 would require a law practice to have
a designated person responsible for discharging new
reporting obligations designed to ensure unacceptable
conduct by lawyers and employees is reported to the
Law Society.
• A new RCCC 11.4 to 11.4.3 would establish new reporting obligations designed to ensure unacceptable
conduct by lawyers and employees is reported to
the Law Society.
• The existing RCCC 3.8, relating to the complaints procedures a law practice must have in place for clients,
would be moved to Chapter 11 to create RCCC 11.5. This
would group the obligations relevant to operating a
practice together.

CPD Rules changes proposed
Changes are proposed to CPD Rules 3, 4 and 6 to allow
for introduction of a mandatory CPD component. This
would enable incorporation of training to address unacceptable behaviour in the legal community. The provision
is intentionally broad to avoid an overly prescriptive
approach and to enable targeted and effective education
to be included in any mandatory component. ▪
9
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Emergency COVID-19 legislation needs
additional safeguards, Law Society says
The COVID-19 Public Health
Response Act 2020, passed under
urgency on 13 May, enables orders
imposing the most profound peacetime restrictions ever made to the
rights and personal freedoms of
all New Zealanders, and the New
Zealand Law Society | Te Kāhui Ture
o Aotearoa has recommended nine
amendments to provide additional
safeguards on the exercise of powers
under the Act.
Following passage of the legislation, Parliament agreed to a motion
that the Finance and Expenditure
Committee would inquire into the
operation of the Act and report to
the House no later than 27 July 2020.
The Law Society told the committee on 11 June that it agreed that
new legislation to deal with the
ongoing public health response to
the COVID-19 emergency had been
needed and the new framework was
an improvement, but it should have
had public and select committee
scrutiny before being passed by
Parliament.
“Allowing just a few days for the
usual select committee process
would have enabled better consideration of the legislation before it was
enacted, and increased its public
legitimacy,” Law Society spokesperson Jonathan Orpin-Dowell told the
committee.
The Law Society said it supported
the Finance and Expenditure
Committee’s post-enactment
review, as an innovative procedure
and an opportunity to review and
improve the Act.
“The problem however is that time
is very short to allow Parliament to
consider and amend the Act before
Parliament adjourns on 6 August
ahead of the general election – and
it is essential any amendment bill
introduced to correct shortcomings that weren’t picked up earlier
10

because the Act was passed under
urgency, is given proper select committee scrutiny,” Mr Orpin-Dowell
said.
The Law Society therefore
asked the committee to report to
Parliament at the earliest available date, so there was time for
any proposed amendments to be
considered and enacted without
using urgency, before Parliament
adjourned, he said. This was particularly important if powers under the
Act needed to be used in the event
there was a resurgence of COVID-19
cases and New Zealand returned to
a higher alert level.
“As is now well known, restrictions in Alert Levels 4 and 3
impacted on almost every aspect of
New Zealanders’ lives, and restrictions on the rights and freedoms of
all New Zealanders may be imposed
again under the new Act,” Mr OrpinDowell said.
“One important amendment is
to impose a higher threshold for
the making of a section 11 order,
that the Minister is satisfied the
order is 'reasonably necessary' as
a proportionate response taking into

account wider economic and social
considerations.”
The Law Society also recommended other changes to the Act,
such as strengthening Parliament’s
oversight and scrutiny of orders,
and improving New Zealanders’
ability to access orders so they
could understand and comply with
the law.
It was also important to reconsider the risk threshold for Police
to exercise the power to enter
premises, including private homes,
without a warrant.
The Law Society said it acknowledged the challenging balance
required between enforcement
action to prevent the spread of
COVID-19, and New Zealanders’
rights under the New Zealand Bill
of Rights Act 1991 to be free from
unreasonable searches. However,
this balance could be better struck in
the Act, by reserving the warrantless
powers of entry only for cases where
a constable had reasonable grounds
to believe it was necessary to enter
premises to provide a direction to
prevent an immediate risk to the life
or safety of any person. ▪
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A letter to the Editor
Many of us will have read the
work of Geoff Adlam over the years,
either in this publication which he
edited or through the many news
stories, media releases and editions
of LawPoints. After ten years with
the Law Society Geoff is hanging up
his mouse, handing over the reins of
LawTalk which he has so ably edited
as well as the management of us –
the communications team – who
have a deep respect for our former
leader.
As Editor of LawTalk, Geoff
brought together his skills and experience honed in journalism and law
to provide informed, entertaining
and practical articles. His ethos
for the role was that an informed
profession was a regulated one,
walking the tightrope between the
Law Society’s roles as regulator and
representative body with finesse.
In that sense he has produced a
wealth of information – articles, bulletins, statements and the ever-popular snapshots of the profession.

He also worked with a number of
contributors to ensure the voice of
the profession was always heard.
Former Law Society President
Kathryn Beck says Geoff “seemed
completely unflappable and nothing shocked him. Well nothing
seemed to, I would hate to play
him at poker!
“He has a good feel for what is
important. If you look back over
copies of LawTalk topics had often
been covered before they became
issues in the broader sense.”
With his unique blend of courtroom and newsroom experience
Geoff could cover press releases
which required legal expertise
through his own knowledge or
knowing where to find the right
information. He was also a conduit between media and lawyers,
connecting those in the best place
to speak to the issues of the day.
Despite a front that doesn’t give
away any secrets, Geoff has a huge
sense of empathy, humour, wit and
sharp intellect which inspired his

team. And thanks to him, many of us will never forget
how to spell ‘practising’.
Geoff isn’t considering himself retiring. The phrase is
far too prescriptive. He will however continue to write
for various publications and pursue writing another
novel. Come summer, he will have time for many a
round of golf.
On behalf of past employees, contacts, and ourselves,
we would like to thank Geoff for his Managing of
LawTalk, and for being our Manager.
The Comms team

Response from the Editor
Thank you to the Law Society's communications team for
the very kind words. I have thoroughly enjoyed working
with the team (who are listed on the contents page)
and others in the Law Society. Their innovative spirit,
professionalism and ability to work during the lockdown
and the abrupt relocation from Waring Taylor Street has
been impressive. I am also greatly appreciative of the
chance I've had to work with and be part of the legal
profession and community over the years. It is full of very
clever and innovative people who are finding ways to
overcome the issues which it faces in areas such as ethnicity, gender, workplace environment, access to justice
and more effective ways of delivering legal services. ▪

GST and unconditional gifts
The Law Society’s Tax Law
Committee has pointed out a
number of items in an IRD draft
interpretation statement which it
believes should be reviewed and
revised. It has provided comments
on the draft item PUB00332: Goods
and services tax – unconditional gifts
(draft). This is intended to provide
guidance on the interpretation and
application of the ‘unconditional
gift’ definition in section 2(1) of the
Goods and Services Tax Act 1985.
Among the matters raised by the
Law Society:
• The draft refers only to “payments”, as per the “consideration” and “unconditional gift”

definitions in section 2(1) of the
Act. Inland Revenue should confirm, in the summary or later in
the item, its position regarding
payments “in kind”, ie, supplies
of goods and/or services, being
“unconditional gifts”.
• The discussion of the relationship
between the “consideration” and
“unconditional gift” definitions
should be amended to make it
clear that a payment to a nonprofit body may not fall within
the first part of the “consideration” definition, in which case
the issue of whether or not the
payment is an “unconditional
gift” will be irrelevant..
• Discussion of the “voluntarily

made” aspect of the definition should acknowledge
that although voluntary payment will generally be
one that is not made under a contractual obligation,
there may be circumstances in which this is not the
case (for example, a payment under a deed of gift
may still be an unconditional gift).
• The discussion of when a benefit arises “in respect
of ” a payment in the “unconditional gift” definition
should be reviewed and revised, particularly in relation to the reference to a benefit having a “sufficient
connection” with a payment based on the benefit
being “conditional or dependent” on the payment.
• A review of the draft discussion on the meaning
of “arises or may arise” would be beneficial as it is
confusing and does not appear to stay focused on the
words “arises or may arise”.
• Various aspects of the eight examples given at the end
of the draft should be reviewed and revised. Some are
potentially confusing or misleading. ▪
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Satiu Simativa Perese,
Chief Justice of Sāmoa
BY GEOFF
ADLAM

The new Chief Justice of Sāmoa
came to New Zealand for education
when he was aged seven. Half a century later, aged 58, he sees his return
to live in the country of his birth as
the next step of a completion of a
journey.
“I need to complete that journey
and go back to Samoa, to see to
what extent I can contribute to
Samoa in its development, having
taken on board all of the gifts and
taonga that I’ve picked up in New
Zealand,” Satiu Simativa Perese said
before returning to his homeland.
The COVID-19 pandemic meant a
planned swearing-in was delayed by
a month, but on 12 June in Vailele he
was sworn in by Sāmoa’s Head of
State, His Highness Tuimalealiifano
Vaaletoa Sualauvi II. The ceremony
was attended by Prime Minister
Tuilaepa Sailele Malielegaoi, the
Speaker of Parliament, Leaupepe
Toleafoa Faafisi, members of
Parliament and Cabinet, members
of the judiciary, the diplomatic
corps and his Sāmoa-based family
and guests.
He follows the 27-year tenure of
Patu Tiava’asu’e Falefatu Sapolu who
was appointed in 1992 and was the
just the second Sāmoan-born Chief
Justice of the Supreme Court of
Samoa.
“The method by which the judiciary maintains the integrity of its
impartiality is to apply the rule of
law and speak through its judgments,” Chief Justice Satiu said in
his first address as head of Sāmoa’s
judiciary.
In an indirect reference to the
12

current constitutional arguments in Sāmoa, he said
the judiciary should only very rarely engage in public
discourse on issues that may ultimately require their
interpretation and determination.
“When parties come to judges for determination, they
should be confident that a judge will act with impartial
fairness,” he said.

The start of the journey
Satiu Simativa Perese was born in Magiagi, a village in
the north of the island of Upolu. His father was Satiu
Fea Leasuasu Perese of Salimu, Fagaloa and his mother
was Ulufafo Samau of Tanugamanono. His father passed
away when he was aged three.
“Towards the end of 1969 when I was seven, I said
to my Mum that I would like to go to New Zealand; I’d
like to see what it looks like. One thing led to another
and before I knew it, I was sent to New Zealand to go
to school.”
His first New Zealand residence was in Napier with his
maternal aunt and her husband, in the decade from 1970.
“I loved Napier. It was a great place. We were one of
about half a dozen Sāmoans living in Napier at the time
and it allowed me to enjoy the community and meeting
lots of palagi people. I built great friendships that have
lasted the years, and I’m still friends with people I went
to school with.”
He left to go to university, but not to study law.
“I’d always been interested in economics, so I went to
Massey University and started off a business studies degree.
However, a couple of years into it I became a broadcaster. I
was the first Sāmoan or Pacific person to have gone through
the Radio New Zealand Announcing School.”
By then he was married to Lucia Angelina. The
first posting was to Gisborne for half a year, then to
Whanganui, and then to Wellington “so that I could work
on the Radio New Zealand network to do newsreading
and continuity announcing.”

Law by day, radio by night
Law, however, had always been in his mind. After a
holiday in Sāmoa, in February 1986 he returned to
Wellington and sought a special dispensation from the
Victoria University Dean of Law to enrol late.

“He looked at me, and gave me a
go. And that’s how I came to study
law. I worked at night for most of my
degree and went to law school during
the day. I used to work on Radio NZ’s
community network. In those days
Radio NZ had all its community
stations link into one programme
from about 7 or 10 o’clock at night
depending on the area. We would
host all the Radio NZ stations and
keep the signal going out until 5 in
the morning when the now-departed
Merv Smith used to take over from 5
to 6. I’d hand over to him and then
Radio NZ would break back out into
the local stations again.
“I would do the night shift and
then turn up to do Legal System
during the day. It was a bit of hard
going for a while.”
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Finishing his LLB, he was admitted
as a barrister and solicitor in June
1990. His first job in law was with
the Crown Law Office. He started
with John Oliver and Keith Robertson
with a focus on arbitration, and then
moved into (later QC) Mary Scholtens’
commercial regulatory team. He
worked on tax cases and was also
involved in asbestos-related litigation around the important McKenzie
v Attorney-General [1991] NZLR 506
and [1992] 2 NZLR 14 decisions.
“I really enjoyed working with
some really great lawyers who
taught me a lot about the law and
the practice of law. It was an honour
to junior Mary Scholtens and the
Solicitor-General in the Court of
Appeal or High Court. I certainly
learned a lot about litigation while
working for Crown Law.”

PROFILE

▴ Sāmoan Head of State His Highness Tuimalealiifano Vaaletoa Sualauvi II and the new
Chief Justice.

Off to Auckland
Satiu Perese and his wife moved to
Auckland in 1993 for family reasons.
For a promising litigator it was an
opportune time, as the 1993 General
Election saw Labour candidate
Richard Northey take the Onehunga
electorate by a very slim margin.
National challenged the result,
arguing that a number of those on
the roll weren’t entitled to be there.
Togiatama v Parker [1994] 2 NZLR 347
was a great opportunity for Satiu.
“It was one of those sorts of cases
that underpins the motivation to do
the law degree to be able to contribute and make a difference. It was one
of those cases where it was important to stand up and give a voice to
the voiceless. All of the persons for
whom objections against their inclusion on the Electoral Roll had been
filed had one thing in common –
they all had Pacific-looking names.
However, it turned out that although
they all had Pacific-looking names;
in fact some were Māori, some were
palagi New Zealand women married
to a Pacific people. It was an honour
to represent the four hundred-odd
people whose eligibility to be
enrolled were challenged.”

▴ From second left to right: The Speaker of the House, the Prime Minister, the Head
of State, Satiu Simativa Perese Chief Justice of Sāmoa, and Archbishop Alapati
Mataeliga.

Then to New York
While he was at Crown Law, Satiu Perese had read
about Pauline Kingi who had returned from studying
at Harvard after receiving a Harkness Fellowship.
“I thought, well, that’s the way to do it, so I made
an application at the end of 1994 and after being interviewed by a panel led by Sir David Beattie I was awarded
a fellowship which allowed me to study in New York at
Columbia University Law School.
“I was accompanied by my wife and our three-monthold daughter. It was life-changing to be frank. It gave me
a completely different view of the law and I thoroughly
enjoyed the opportunity just to spend a year studying
and not having to worry about doing the shifts at Radio
NZ, but just to focus on the law. It was an amazing year.”
He ended the year with an LLM with a Certificate
of Achievement with Honours in Foreign and
International Law.

“I wanted to do something that
was completely different and so
focused on international law. I did
topics like international environmental law, trade, and international
commercial arbitration.”
A year in New York was a real
bonus.
“Catching the subway and getting
around New York. I actually found
New Yorkers really friendly people
and I really enjoyed it. I was often
mistaken for being a Hispanic and
latinos would walk up and speak
Spanish to me.”

Barrister sole
Back to New Zealand and still fired
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up about international law, he had
plans to study for a doctorate.
“I thought that I would have a
go at being a barrister as I thought
I would have more opportunity
to do a doctorate as a barrister
than I would as a staff solicitor or
associate or partner in a firm. But it
didn’t work out that way as I ended
up getting a lot of work, paid and
unpaid.
“In those early years as a barrister I gave it everything I had. I
really became involved in terms of
cases, a lot of church disputes and
instructions from Pacific people. I
did a cross-section of other work
from matters involving companies
right through to community-based
work.”
His long career in the law has also
seen him involved in many legal
and community roles. He served
as a member of the Human Rights
Review Tribunal, from 2003 to 2009.
“It was fascinating work and
I worked with some really good
people like Royden Hindle – who
was the chief at the time – and
Deborah Clapshaw. The three of us
would often get together for on the
papers work. I also was a District
Inspector of Mental Health for a few
years and a Youth Court advocate
from 1998 to 2003.”
His announcing skills saw him
called on to act as MC for conferences for organisations such as the
Youth Court, Ministry of Pacific
Island Affairs, and Children, Youth
and Family international conferences, Counties Manukau District
Health Board and the National

Pacific Radio Trust (of which he
was a founding trustee). He was
one of the founding members of the
Pacific Lawyers Association and its
first President, from 2000 to 2002.
As a barrister his areas of practice were wide, including judicial
review, human rights, immigration,
employment, commercial litigation,
property and land law, charitable
trusts, professional negligence and
criminal law. He has appeared at all
levels in New Zealand’s courts. This
included a successful appeal in the
Supreme Court in Almond v Read
[2017] NZSC 80, where the court
overturned the Court of Appeal’s
decision to refuse to extend time
to file an appeal.

Pacific practice
Chief Justice Satiu was admitted to
the bar in Sāmoa in 1999.
“I wanted to be admitted while
my Mum was still alive. She died
in 2005. It was a very proud day to
be admitted in Sāmoa in 1999, and
to be admitted by the person I am
replacing, by Chief Justice Sapolu
who has left a major legacy as far
as transforming the judiciary is
concerned.”
He has conducted criminal and
complex fraud trials and land
law cases in Sāmoa and has also
appeared in the Cook Islands on a
case-by-case basis.

priority has been my children and looking after them
and their needs and being able to spend time with
them. We’ve had a great friendship and they’ve been
at St Mary’s College in Auckland. My oldest girl was a
head prefect there in 2013, and my youngest is a couple
of years younger. She was a prefect there a couple of
years later.
“They’re both going to stay in New Zealand. My older
girl has applied for a job in Christchurch which hopefully
fits in with her art history degree and my baby girl wants
to enrol in university in Auckland and start her own
business in due course.”

Outside the law
Asked about his interests outside law, the new Chief
Justice says “it’s just family. Having time for family.”
“If there’s time, I spend it with family. I’m also
Catholic. I converted to Catholicism in the last five
years. I grew up as a protestant, but having been
involved on the board of trustees for St Mary’s College
and seeing what the college did for my daughters after
my wife died, I became involved in the Catholic faith
and I converted. I was heavily involved with the Church,
being on the national committee for safeguarding professional standards. I’ve also worked as a catechist. I
was a reader of scripture on Sunday as part of a roster:
those are my interests – my family and my church or
my church and my family.”

Chief Justice of Sāmoa

For many, assuming the highest judicial role without
having previously been a member of the judiciary would
be daunting. New Zealand, of course had a history of
appointing its Chief Justice straight from the bar until
Sir Thomas Eichelbaum in 1989.
“I recognise that there are real challenges, but there
are probably not a lot of issues that I can’t get up to
speed with quite quickly with the right support and the
Family
right networks of people. Sitting on the Human Rights
His wife died in January 2010 of
Tribunal broke the ice with respect to a quasi-judicial
leukemia. The couple had two
position, and having an understanding of the conflicts
daughters.
and issues from the past roles gives me a great insight
“For the last 10 years my first
into organisational dynamics. That will help in terms of
assisting with the management of judges
and court resources.
“I came to New Zealand for education,
and I think I need to complete that journey
and go back to Sāmoa, to see to what extent
I can contribute to Sāmoa having taken on
Paul Moriarty BSc FCA F Fin MInstD
board all of the gifts and taonga that I’ve
T 09 363 3700
picked up in New Zealand.”
M 022 107 5787
“The Chief Justice’s role is a calling and
www.moriartyassociates.co.nz
I see there will be challenges. This is the
most important job I’ll have as a lawyer.
Expertise • Experience • Independence
It’s an opportunity to use all my skills and
experience and hopefully do a good job.” ▪
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Sabina
Bickelmann
General Counsel,
Icebreaker
LawFest organiser Andrew King continues
a series of interviews with key legal professionals with their innovation and technology
stories.
Tell us about yourself
I’ve recently joined Icebreaker as General Counsel and
am stoked to be part of such an iconic New Zealand
company which is part of global movement striving to
create a healthier and more sustainable future for our
species and the planet.
I’ve always sought out as many different experiences
and opportunities as possible. When I finished uni with
law degree in hand, I went straight to London where I
worked for a US law firm before starting a graduate position in Sydney at DLA Piper (which was Phillips Fox back
then). Prior to Icebreaker, I worked in the Cayman Islands
and Auckland in private practice and at Pfizer and most
recently led the legal function for nearly four years as
general counsel and company secretary at Vend, a New
Zealand headquartered global tech company.
What does legal innovation mean to you?
Innovation is about implementing something new or different that is useful or delivers value in some way. Creativity,
which is the ability to come up with novel ideas, is the
seed of legal innovation, but unless it is activated and
scaled, it is just still an idea and not innovation.
Legal innovation doesn’t always need to be disruptive
or breakthrough; it is just as important to have a pipeline
of small innovative ideas. For me, some of the best innovations are the simple ones where you slap your hand on
the table and go “duh, why didn’t I think about doing it
that way before!”
What role does technology play in innovation?
Innovation and technology are not the same thing.
Technology can be used to implement innovation, but
the technology itself doesn’t always produce innovation.
There are a few instances where technology is simply
used to meet the status quo. However, in the majority of

instances technology drives innovation by allowing us
to do more with less, improving our organisations and
lives in the process. Just look at how we are working and
living our lives today.
What developments do you see in how
legal services are delivered?
The demand for legal tech will continue to increase. There
is so much cool legal tech out there, it’s really a no brainer.
In-house legal functions will continue to implement new
technology to automate routine processes. The use of
analytics will extend beyond managing legal costs into
predicting areas of risk and exposure before issues arise.
I doubt we will see robots replacing humans in the legal
department, but machine learning will increasingly be
applied to legal tasks.
External legal providers will continue to respond to
demands from legal teams for disruptive offerings that
assist in managing cost and add value. I’ve experienced
first-hand the benefits of subscription-based fee models
which have provided me with predictable spend, as
well as “crowd sourced” legal advice enabling access to
high quality, specialist advice at a fraction of the cost.
15
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The demand for virtual GC/in-house legal on demand
services will continue to rise, driven by ‘new law’ firms
responding to demands for flexible resources provided
by highly experienced in-house lawyers seeking to live
and work differently.
What opportunities has legal
innovation brought to you?
I’ve been really lucky to have worked for companies where
innovation and technology are part of the DNA. As a lawyer
working in those environments, the internal culture of
continually seeking to improve things, including trying out
new software tools, quickly rubs off. It has been awesome
to feel empowered to try new things, find out that they
don’t work, and then pull the plug without fear or shame.
From a technology perspective, I’ve implemented plenty
of technology solutions in a number of areas, including to
streamline workflows and approvals, create documents,
automate record keeping and manage signatures, audits
and notifications. However, to be honest, some of the best
in-house legal innovations I’ve been involved with have
not utilised technology, and instead are the result of great
execution of a really simple idea that makes things better
for the legal team and the business. For example, creating
a new framework for the legal team to determine the level
of legal input or rigour required around a decision based
on Amazon founder Jeff Bezos’ ‘one-way/two-way door’
strategy.
Legal innovation has obviously created efficiencies
which have freed up me and others in my team to focus
on higher value, more strategic work. In many cases legal
innovation has removed pain points for the business,
deleted legal work the team doesn’t enjoy
and driven overall engagement.
What are some of your tips to
start innovating or developing
an innovative mindset?
Working in start-ups has taught me to not
be satisfied only with making improvements. Instead, to strive to understand the
source of a problem and continually ask
“how would we approach this problem if
there was no solution in the first place?”
I think a great place to start is to pick
a clear focus. Perhaps start by thinking
about the processes or tasks that personally annoy you and that you really want
to change. That’s the ‘why’ for innovation.
Give yourself (and your team) the time
and space to think. Google encourages its
staff to spend 20% of their time on side
projects, which is why it is one of the most
innovative companies in the world.
This might sound obvious or patronising,
but stop staring at your computer screen
and sitting at your desk. Personally, I do
16

Some of
the best
in-house legal
innovations I’ve
been involved
with have
not utilised
technology,
and instead
are the result
of great
execution of a
really simple
idea that
makes things
better for the
legal team and
the business

my best creative thinking when I am being active and
outdoors. Walking meetings and strong coffee in diverse
environments are great cognitive enhancers!
You could take a formal course or read up on the internet
on systematic methods of innovation where you can learn
about idea management, idea selection and pipeline development. Innovation is essentially another competency
which can be learned along with, for example, leadership.
As well as being a competency, I think innovation is a
state of mind – it is an attitude and a culture. It helps to
surround yourself with people who come from diverse
backgrounds and challenge you to not just accept the
status quo.
Post COVID-19, what impact do you see in
how legal services will be delivered?
During Lockdown, many lawyers who had previously
feared technology suddenly found themselves seeing it
as a lifeline to their survival. The realisation that technology
is not to be feared will accelerate the pace for technology
uptake in the profession, which will in turn impact on
how legal services will be delivered.
We’ve proved that working entirely through Google
hangouts and collaboratively through cloud-based tools
such as Google Docs is not only possible, but manageable
long term (and pretty bloody awesome!). As a result, there
will be more remote working which will enable in-house
legal teams and external legal providers to achieve better
work/life balance and do more of the things they love,
which in turn will increase engagement and productivity
(and a reduction in emissions from less commuting!).
I’m also hopeful that as a result of the Lockdown, we
have all become more conscious consumers. In-house
legal teams will more than ever seek out external legal
providers who can demonstrate a fair and inclusive culture
(including gender equality) and a strong commitment to
the environment.
Why is it important for legal professionals
to continue to learn about legal innovation
and leveraging technology?
At a minimum, we need to continue to innovate and
leverage technology to stay relevant. We are in a time
of unprecedented change. What may have helped the
organisations we support be successful in the past could
potentially cause that organisation to fail in the future.
Just as companies need to change and grow, their in-house
lawyers and external providers need to do so also.
As lawyers we need to support our businesses to
confidently adopt technology at pace. We can do that by
embracing the technology tools of our customers, trying
out our own new tools and upskilling generally in the
areas of privacy and cyber security. ▪
Andrew King  andrew@lawfest.nz is the organiser of
LawFest,  www.lawfest.nz, which is running a virtual
OnDemand event ‘LawFestLive’ on 5 August 2020.
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On the Move
Criminal Cases
Review Commission
appointments
Justice Minister Andrew Little has
announced further appointments to the
Criminal Cases Review Commission, which
began operations on 1 July. Together with
Chief Commissioner Colin Carruthers QC,
they will form the inaugural board.
Paula Rose QSO OStJ has been
appointed Deputy Chief
Commissioner for a
five-year term from 15
July 2020. Ms Rose is a
current member of the
Parole Board and has
worked in a range of
governance roles. She is
a Commissioner for the Transport Accident
Investigation Commission, member of the
Broadcasting Standards Authority, Deputy
Chair of WorkSafe New Zealand and director of several non-governmental organisations including St John South Island
Regional Trust Board. Her experience in
criminal justice comes from her work at
New Zealand Police, including as National
Manager Road Policing.
Kingi Snelgar has
been appointed a
Commissioner for a
five-year term from 15
June 2020. An Auckland
barrister operating from
Manukau Chambers, he
was admitted in May
2011 and worked at Meredith Connell as a
criminal prosecutor. Mr Snelgar completed
a Masters of Law at Harvard Law School as
a Fulbright Scholar, was a judge’s clerk and
research fellow in the United States and
was a human rights observer at Standing
Rock. He has whakapapa to Ngāpuhi,
Ngāti Whakaue, Te Whakatohea and Ngāi
Tahu and is a counsel to assist the Royal
Commission into Abuse in State Care.

Tangi Utikere JP has been appointed a
Commissioner for a four-year term from
15 June 2020. Mr Utikere is Deputy Mayor
of Palmerston North. He has worked as
a Judicial Justice of the Peace and as
a Visiting Justice. Mr Utikere has been
Secretary and Treasurer of the Pacific
Leaders Council and a member of the
Minister of Pacific Island Affairs’ Advisory
Council. He is also a Panellist and Appeals
Tribunal Member for the Judicial Control
Authority for Racing, Commissioner for
Resource Management Act Hearings and
a member of the New Zealand Teachers
Disciplinary Tribunal.
Nigel Hampton CNZM OBE QC has
been appointed a
Commissioner for a
three-year term from
15 June 2020. Admitted
in February 1965, Mr
Hampton became a
Queen’s Counsel in
1989. He was Chief
Justice of the Kingdom of Tonga, was the
first Disciplinary Commissioner of Counsel
in the International Criminal Court and
currently is Presiding Member of the
Disciplinary Board for the International
Criminal Court counsel. He is an instructor
in litigation skills in New Zealand, Tonga
and Sāmoa, and an author for Adams on
Criminal Law.
Professor Tracey McIntosh (Ngāi Tūhoe)

Legal Accounting Bureau
provides comprehensive,
accurate, efficient and timely
management of solicitors’ trust
accounts.
Outsource the management of
your firm’s trust account. Either
come to us or we can come to
you remotely.

has been appointed
a Commissioner for a
four-year term from
15 June 2020. She is a
Professor of Indigenous
Studies and Co-Head of
Te Wānanga o Waipapa
at the University of
Auckland. Dr McIntosh is also currently
the Chief Science Advisor for the Ministry
of Social Development. She has carried out
extensive research on the experience of
Māori and Indigenous people with the
criminal justice system, with a particular focus on incarceration. Her research
focuses on social harm reduction, increasing collective wellbeing and disrupting the
intergenerational transmission of social
inequalities.
Dr Virginia Hope MNZM has
been appointed a
Commissioner for a
three-year term from
15 June 2020. She is
Medical Director Health
Group at ESR. Early in
her career she served
as a Medical Officer of
Health (Environmental Health) at Auckland
Regional Public Health Service and then
became Manager (Environmental Health).
Before working in public health she worked
for the Auckland Area Health Board, and
she has also worked in universities and
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ON THE MOVE

research institutes.
Mr Little has also announced that the
Chief Commissioner, Colin Carruthers
QC, who was appointed for an 18-month
term from 1 February 2020, has had his
appointment extended until June 2024.
This aligns his appointment with the other
Commissioner appointments.

Michael Thomas joins
Quay Chambers
Michael Thomas has joined the independent bar and commenced practice at
Quay Chambers in
Auckland. Michael
moved from the Serious Fraud Office where
he was a senior lawyer.
Admitted in July 2005
he has worked at Russell McVeagh, ASB
Bank, and Meredith Connell. Michael
specialises in financial crime, civil and
criminal regulatory investigations and
proceedings, internal investigations, professional discipline, civil litigation, sports
law, and health/medical law. He has represented both public and private sector
clients in these areas.

Tenancy Adjudicators
appointed
Two tenancy adjudicators have been
appointed. Rotorua lawyer Mikhail
Nicolaas Steens has been appointed for
a three-year term from 2 June 2020. Mr
Steens was admitted as a barrister and
solicitor in December 2013 and is a property
law specialist with Rotorua law firm Mark
Copeland Lawyers. Jeanette Mary Maher
has been appointed for a term of five years
from 2 June 2020.

Acting Community
Magistrate appointment
Robyn Gwendalyne Paterson, retired
Community Magistrate, has been appointed
an acting Community Magistrate for a
further term of one year commencing on
12 October 2020.
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Ana Lenard awarded Ethel
Benjamin scholarship
Auckland lawyer Ana Lenard has been
awarded the New Zealand Law Foundation
Ethel Benjamin scholarship for outstanding
women lawyers.
She plans to use the
scholarship to pursue
a Master of Laws in
the United States at
Columbia University
focusing on dispute resolution, social
justice and legal theory.
Ana graduated from the University of
Auckland with an LLB(Hons) and a BSc
(Geography and Psychology) and currently
lectures there at the Faculty of Law as well
as working as a junior barrister. While at
university she founded the New Zealand
Women’s Law Journal – Te Aho Kawe
Kaupapa Ture a ngā Wāhine with her friend
Allanah Colley, aimed at improving gender
equality in and through the law.
“Ethel Benjamin was a pioneer – she
pushed boundaries and paved the way for
a better world. This scholarship honours
Ethel’s courage and supports women to
follow in her footsteps by imagining a
better world and then implementing that
vision,” says Ana. “I intend to continue
participating in a diverse range of law
reform-focused initiatives, which is why
developing a better understanding of what
the law is and how to encourage progressive change through it is critical.”
The award honours Ethel Benjamin,
New Zealand’s first woman barrister and
solicitor, who was admitted to the bar in
1897. The New Zealand Law Foundation
Ethel Benjamin Scholarships are awarded
to postgraduate women who hold a law
degree and have been accepted into a postgraduate law course in either New Zealand
or overseas. The award is administered by
Universities New Zealand on behalf of the
New Zealand Law Foundation.

New appointments
at Stace Hammond
Stace Hammond has announced a number
of new appointments to its Auckland office.
James Cochrane has been appointed

to the partnership. James specialises in
litigation in insolvency and insurance. He
was admitted in 2007 and joined the firm in
2018. He is experienced in alternative dispute resolution and also regularly reviews
and drafts agreements and provides commercial advice for corporate and banking
and finance clients.
Andrew Comer has joined the partnership. Admitted in 2005, Andrew has extensive New Zealand and United Kingdom
experience, in both private legal practice
and as an in-house secondee, at major
law firms and commercial enterprises
in Auckland and London. He regularly
advises a broad range of clients on general
corporate and commercial legal matters,
and has significant experience in drafting
and negotiating a wide range of corporate
and commercial documents.
Dave Ananth has joined as Senior Tax
Counsel. He was admitted as a barrister
and solicitor of the High Court in 1989 and
is also admitted as an advocate and solicitor at the High Court of Malaysia. Dave
has a wide range of local and international
experience, which included almost 10 years
as a Magistrate in Malaysia.
Oscar Ward has joined as a staff solicitor
in the litigation team. Oscar was admitted
as a barrister and solicitor in 2013. His
expertise is in property, bankruptcy and
liquidations, commercial law, trusts and
estates and insolvency.
Olga Garin has joined as a staff solicitor. She was admitted as a barrister and
solicitor in 2016. Olga’s experience ranges
from corporate compliance work, complex
due diligence engagements and corporate
restructuring to domestic and cross border
tax consulting advice. Born in Russia, she
is fluent in Russian.

AJ Park announces new
managing director
Dr Andrea Dickens has been appointed
managing director of
AJ Park, effective from
1 June. Andrea has been
with AJ Park for most
of the last 21 years and
most recently was the
firm’s chief operating
officer. Over the past
year, she was seconded to the integration
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management office of AJ Park’s parent
company, IPH Ltd.
Andrea joined AJ Park as marketing
manager in 1999, and has since held
numerous management roles, including
strategic projects manager, service development manager, and head of business
operations. She has also worked in the
New Zealand public sector, in practice
management and business development
roles. Andrea has a BCA in marketing and
an MBA, both from Victoria University of
Wellington. In 2019, she completed her PhD
in strategic management, focusing on how
professional services firms develop the
capabilities to adapt to their constantly
changing environments.
Damian Broadley stepped down as
managing director of the firm on 1 June
to return to a trade mark principal role,
servicing his New Zealand and international client base.

Aoraki Legal promotes
Emma Woodings
Emma Woodings has been promoted
to Associate at Aoraki
Legal. Emma completed
her Master of Law
degree in the United
Kingdom in 2016 before
returning home to be
admitted to the High
Court of New Zealand.
She has a background in insurance law
and is involved in a broad range of matters
focusing on estates, trusts, property and
commercial.

Catherine Shirley-Brown
is Russell McVeagh’s
latest partner
Catherine Shirley-Brown has joined
R u s s e l l Mc Vea g h’s
national Corporate
team as the firm’s
newest partner, based
in Wellington. Cath
has previously worked
at Russell McVeagh,
and her appointment
to partner at the firm follows experience
as partner at another New Zealand law
firm and six years as a partner at leading

ON THE MOVE

international firm Bryan Cave Leighton
Paisner LLP, based in London.
Cath’s specialist areas include public and
private M&A, joint venture and shareholder
arrangements, and general corporate and
commercial law. She acts for a wide variety of domestic and international clients,
including public and private corporates,
private equity funds, state owned and
other investment funds, asset managers
and central and local government.

Belinda Moffat appointed
Real Estate Authority CEO
Belinda Moffat has
been appointed Chief
Executive of the Real
Estate Authority. Ms
Moffat was admitted as
a barrister and solicitor
in May 1994 and has
been Chief Executive
of the Broadcasting Standards Authority
since May 2016. Her last day with the BSA
will be 21 August. She joined the BSA from
the Financial Markets Authority, where
she was Head of Enforcement. Ms Moffat
replaces Kevin Lampen-Smith, who left
REA in May 2020.

Nine Senior Associate
promotions at
Chapman Tripp
Chapman Tripp has announced the promotion of nine senior solicitors to Senior
Associate, effective from 1 June.
Nicola de Wit in the Auckland office
specialises in resource consent and
designation processes under the Resource
Management Act 1991. Admitted in August
2012, Nicola advises national infrastructure
providers, property developers, Māori
organisations, environmental organisations
and other businesses and individuals. She
also assists clients with Local Government
Act development contributions and Public
Works Act issues.
Hayden Reyngoud in the Auckland
office was admitted in October 2012. He
advises on a broad range of banking transactions, with a particular focus on corporate and property finance. Before joining
Chapman Tripp Hayden worked in leading

law firms in London and Jersey, advising
on a wide variety of financing transactions
and specialising in cross-border real estate
financing.
Alexander Schumacher is based in
the Auckland office and specialises in
financial services regulation, insurance
and anti-money laundering law. He was
admitted in September 2002 and worked
as a senior solicitor in the Office of the
Chief Tax Counsel at the Inland Revenue
Department for over a decade.
Jessica Elder works in the firm’s
Wellington office and specialises in various
aspects of corporate finance. She advises
borrowers and lenders on syndicated and
bi-lateral bank financing, wholesale and
retail bond offers and other capital transactions. Jess was admitted in September
2012 and has practised in Hong Kong as a
registered foreign lawyer seconding with
Clifford Chance.
Chris Gillies is based in Wellington and
was admitted in March 2012. He advises
clients on mergers and acquisitions, joint
ventures, group reorganisations, equity
investments, corporate governance and
commercial contracts. Chris re-joined the
firm in 2019 after three years in Washington
DC where he gained an advanced degree in
international business and economic law
and admission to the New York State bar.
Sarah Quilliam-Mayne in the Wellington
office has extensive experience of commercial litigation and dispute resolution
and advises clients on a wide range of
commercial disputes. She was admitted
in December 2014 and spent five years as a
commercial litigator at an international law
firm in London before joining Chapman
Tripp.
Sebastian Templeton is based in
Wellington and specialises in competition and regulatory law, with experience
in engaging with regulators and advising
on merger control, cartel and other enforcement matters, regulatory matters and
overseas investments. He was admitted
in September 2012 and was seconded to
Treasury for five months to work on the
2018 reforms to the Overseas Investment
Act.
Anthony Wicks in the Wellington office
was admitted in December 2011. He specialises in public law and commercial litigation
and dispute resolution. He represents
clients in judicial reviews, declaratory
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proceedings and Privacy Act claims, as
well as a wide range of commercial disputes, including tort and equitable claims.
Anthony is a member of the New Zealand
Law Society Public and Administrative Law
Committee
Michelle Nicol is based in the
Christchurch office and specialises in insurance litigation with a particular focus on
statutory liability and professional indemnity claims. Michelle was admitted in May
2011. She regularly acts for individuals
and organisations involved in Health and
Disability Commissioner investigations,
Human Rights Review Tribunal proceedings, and Coroner’s inquests.

Lawrence Hill
reappointed to
valuation tribunal
Lawrence Hill has been reappointed to the
North Canterbury Land Valuation Tribunal
for a third term. Mr Hill was registered as
a valuer in 1992 and later admitted as a
barrister and solicitor in May 2000. His
specialist areas of practice include property-related dispute resolution, lease arbitration, mediation, and general corporate
and commercial law. He acts for a wide
variety of clients and has an active interest
in noise where it causes nuisance.

Carmel Walsh on
NZ Symphony
Orchestra board
Carmel Walsh, barrister and member of
Bankside Chambers has been appointed to
the board of the New Zealand Symphony
Orchestra. Carmel joined Bankside
Chambers in 2015 when she returned to
New Zealand after practice in London. As
a partner in international litigation firm
Barlow Lyde and Gilbert she specialised
in large-scale international litigation
and arbitration in the reinsurance and
accountancy sectors. Her practice in New
Zealand focuses on property and equity,
trusts and estates litigation. Carmel has a
long standing interest in the performing
arts and is a board member on a number of
New Zealand arts trusts and organisations.
20

J u ly 2 0 2 0 · L AW TA L K 9 4 1

ACCESS TO JUSTICE

Pro bono
clearing
house
It may make a
difference, but is
it the answer?
BY CRAIG
STEPHEN

Money allocated for a new pro bono clearing house
will make a ‘big difference’ to those in need of support,
says Community Law Centres Aotearoa.
But a barrister has warned that it does not ‘address the
fundamental problem’ of access to justice.
The 2020 Budget has allocated $7.7 million over four
years to the law centres to help meet growing demand
for services and enable management of cases.
As well as establishing the clearing house the funding
boost will fund a new case management system across
the 24 community law centres, and improve pay so that
CLC can recruit and retain staff.
“It may be a small amount of money in a government
budget which features such substantial expenditure, but
it will make a big difference for those in need of support,”
says Community Law Centres chief executive Sue Moroney.
“All of these initiatives will improve Community Law’s
ability to improve access to justice for those who would
otherwise be unable to afford legal support.”

Unmet legal needs
Christchurch barrister Craig Ruane says while the money
allocated in the Budget is welcome, he does not believe it
addresses the fundamental problem.
“There is a significant unmet legal need in this country,
particularly in the civil and family area. Enabling lawyers
to do work for free, by facilitating the distribution of pro
bono work, papers over the cracks and ignores the problem.
“There seems to be an assumption, not only by this
government but by previous governments, that lawyers
should give their expertise for nothing. The fact of the
matter is that any lawyer who picks up a legal aid file is
already sacrificing about 75% of what they could otherwise
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turbulent times, the decency of lawyers
and their drive to see justice done will contribute appreciably to the good of society.”

‘Increase access to free
legal assistance’

▴ Sue Moroney

▴ Craig Ruane

charge, and would happily be charged by the large firms
in the major centres.
“For example, I have just prepared a legal aid bill for a
relatively complex matter which involved serious charges,
several bail applications, two pre-trial applications, and
was eventually resolved with my client pleading guilty to
several lesser charges and receiving a community-based
sentence. On this file I am recovering about 10% of what
would otherwise be a commercial fee.
“It is becoming increasingly difficult to find lawyers
who are prepared to do civil legal aid work because of the
sheer administrative embuggerance involved in dealing
with legal aid, and the inadequacy of the fees available.
It is all just too hard.”

Drive to see justice done
Writing for the Law Society’s LawPoints newsletter 508,
Portia CEO/Kaiwhakahaere Jarrod Coburn said at the
forefront of the idea is improving access to justice.
“The clearing house model is – on the face of it – an
initiative that will improve the situation,” he said.
“The affluent middle-classes who are affected through
loss of one or more income, reduced incomes, pressure
to reduce overheads (such as private schooling, health
insurance, lawyers), will benefit from the pro bono clearing
house concept. They will join a burgeoning cohort who
find lawyers financially inaccessible; often ending up as
self-litigants.
“The people most at need at this time are those who
currently fall outside of the legal aid eligibility framework,
but who cannot afford to pay lawyers privately. This is a
key reason why the pro bono clearing house is good news
for access to justice.
“It will not diminish the pool of private clients, though
some firms might feel animosity toward the scheme as
the economic situation becomes more dire. But in these

The pro-bono
clearing
house will
increase
access to
free legal
assistance
and support
people who
cannot afford
a lawyer by
matching
them with
lawyers who
are offering
their services
for free

The New Zealand Bar Association says
the clearing house move is “a significant
milestone for access to justice” but it also
believes that it needs to be a part of the
wider access for justice developments and
not a replacement for legal aid.
“The pro-bono clearing house will
increase access to free legal assistance and
support people who cannot afford a lawyer
by matching them with lawyers who are
offering their services for free,” it says.
“We now can follow the lead of other
Commonwealth countries, who already
have similar schemes operating.
“The need for this is likely to be even
greater and more urgent in the next 12
months, given the impact of COVID-19
on employment, housing, debt, family,
immigration, mental health and a range
of other social issues.
“These matters will all inevitably overlap
with legal issues and many will not be able
to afford legal advice or will struggle to
meet legal aid criteria.
“While we are very pleased to see this
development, we caution that this must not
be seen as a substitute for a fully-funded
legal aid system.”
The New Zealand Law Society | Te Kāhui
Ture o Aotearoa similarly welcomes the
additional funding for Community Law
Centres to establish the clearing house.
“This initiative is most certainly a positive step in addressing the access to justice
gap. The Law Society has been actively
involved in supporting this initiative and
we look forward to working with the Bar
Association and the Community Law
Centre to get the clearing house up and
running,” Law Society President Tiana
Epati says.
In addition, the Budget has set aside
$163.5 million over the next four years for
upgrading court buildings to improve the
experience of attending court, including
for victims, participants and employees.
It will enable investment in eight of the
country’s top ten busiest court locations,
which require urgent attention to address
critical health and safety issues and seismic
strengthening work.▪
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The Criminal Cases Review
Commission is underway
BY GEOFF
ADLAM

A new era in New Zealand’s criminal justice system
began on 1 July when the Criminal Cases Review
Commission opened for business.
The mission of the new Commission is stated on the
home page of its new website (www.ccrc.nz): “Anyone
convicted of a crime in a New Zealand court, and who
believes they have suffered a miscarriage of justice over
their conviction or sentence, or both, can apply to the
New Zealand Criminal Cases Review Commission for an
independent review of their case.”
Other common law jurisdictions have had similar entities
for some time, and the idea of an extra-judicial means of
reviewing convictions and sentences is not new to New
Zealand. Retired High Court judge Sir Thomas Thorp promoted the idea of a review commission in 2005 with his
book Miscarriages of Justice.
Sir Thomas died on 27 September 2018, the same day
that Justice Minister Andrew Little introduced a bill to
Parliament to establish the CCRC. The bill received a third
reading on 12 November 2019 and the Criminal Cases
Review Commission Act 2019 received Royal assent on
16 November.
“The CCRC is an independent body that will review
convictions and sentences where there is a suspected miscarriage of justice,” Mr Little said on the bill’s introduction.
“It can refer cases back to the appeal courts, but it does not
determine guilt or innocence. The CCRC will replace the
referral power currently exercised by the Governor-General
under section 406 of the Crimes Act 1961.
“The CCRC will be accessible and will take away some
of the burden from applicants who require assistance.”
Until 1 July 2020, someone who believed they had suffered a miscarriage of justice could apply to the GovernorGeneral for exercise of the Royal prerogative of mercy.
This could be exercised to grant a free pardon or to refer a
conviction or sentence back to the Court of Appeal or High
Court. Section 30 of the 2019 Act says nothing in the Act
limits or affects the Royal prerogative of mercy. Section
28 allows the Governor-General to transfer applications
to the Commission.
The new regime puts an independent body in charge
of reviewing alleged miscarriages of justice. It does not
replace the ultimate decision on whether there has been
22

a miscarriage: this is left to the courts. Section 3 of the Act
says: “The purpose of this Act is to establish an independent
body to investigate and review criminal convictions and
sentences and decide whether to refer them under the
Act to an appeal court.”

Who is the Commission?
The CCRC is an independent Crown entity. On 21 February
2020 Mr Little and NZ First MP Darroch Ball announced the
appointment of Colin Carruthers QC as Chief Commissioner
for an 18-month term from 1 February. This was later
extended to June 2024. Mr Carruthers was admitted as
a barrister and solicitor in March 1968 and appointed
Queen’s Counsel in 1990. While experienced in commercial
litigation, he has also extensive experience in criminal
law, both as prosecutor and as defence.
An Establishment Advisory Group was appointed at
the same time, to provide advice on the CCRC’s design
to ensure consistency with the legislation. The members came from a variety
of backgrounds, with the common link
being a strong connection to an aspect
of the criminal justice system. They were
Professor Tracy McIntosh, Nigel Hampton
QC, Professor Elisabeth McDonald, Dr Anna
Sandiford, Dr Tamasailau Suaalii-Sauni,
and Tim McKinnel.
The CCRC is an
It was also announced that the
independent
Commission would be based in Hamilton.
body that
“As with CCRCs in England and Scotland,
will review
it is important the New Zealand CCRC is
convictions
independent from the big bureaucratic and
and sentences
judicial centres, Auckland and Wellington,”
where there
Mr Little said.
is a suspected
Membership of the Commission’s Board
miscarriage
was announced on 2 June. Former New
of justice... It
Zealand Police National Manager of Road
can refer cases
Policing Paula Rose was appointed Deputy
back to the
Chief Commissioner for a five-year term
appeal courts,
from 15 June. Ms Rose is a member of the
but it does
Parole Board and has worked in a range of
governance roles.
not determine
guilt or
Five inaugural Commissioners were also
innocence
appointed for varying terms from 15 June.
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the CCRC, however you may like to ask
a lawyer to assist you in completing the
application form as they will be able to
help you with your grounds for review,”
the website states. It says legal aid can be
applied for to make an application.
The CCRC also advises that it can make
inquiries on its own initiative and does not
need an application “if we’re satisfied that
those inquiries are in the public interest.
But we’ll need to notify the person concerned that we are doing this. This power
will only be used where necessary and
appropriate.”

How it will work

They are Manukau barrister Kingi Snelgar
(five years), Palmerston North Deputy
Mayor Tangi Utikere JP (four years), Nigel
Hampton QC (three years), Professor Tracey
McIntosh (four years), and Dr Virginia Hope
(three years).
There were 80 applications for the
Commissioner roles. Mr Little said each
of the Commissioners brought a wealth
of experience and expertise to their roles,
and with Mr Carruthers would form the
inaugural board.
“It is important that the board has a
mixture of legal expertise, governance
experience and subject matter knowledge,
and I am confident we have achieved that
with these appointments.”

Will it be ready in time?
In an update in early June, Chief
Commissioner Colin Carruthers QC
said that despite the disruption caused
by COVID-19 response measures, decision-making and implementation work
had continued at a brisk pace. A lease had
been signed in May for an office in Alma
Street in Hamilton, and the property was
on track to be ready for the 1 July launch.
A new website was up and running and
would be refreshed with new information
by the launch.
Mr Carruthers also noted that while the
Budget on 14 May was dominated by the
pandemic response, Budget 2020 allocated

the CCRC a total of $15.948 million over
four years from Vote Justice.
“Very welcome news as we progress
decision-making about the resources we
need to get up and running,” he said. “The
commentary accompanying the appropriation described the CCRS’s investigative
and referral powers as an additional check
and balance which will help build public
confidence in the justice system.”

How to make an application
The website provides an application form.
There is no charge for an application and
anyone can apply to have their conviction
or sentence referred to an appeal court, if
they believe that a miscarriage of justice
has occurred.
The CCRC says it will want to know
whether the applicant has exercised their
rights of appeal to the court. “You are more
likely to have your appeal accepted if you
have used all your rights of appeal. We
will also consider the extent to which the
application relates to new evidence or a
question of law, and also the prospects of
the appeal succeeding."
Applications can be made on behalf of
someone. Once an application has been
made the CCRC will contact the person for
whom is has been made and ask for their
agreement. The applicant does not need
to know the person convicted.
“You do not need a lawyer to apply to

“Our Commissioners’ role is to accept or
decline applications. When an application is received it will be assessed. The
Commissioners review the assessment
and either refer it for a full investigation
or decline the application,” the CCRC says.
“There is a range of factors we must
consider when assessing an application,
including whether the applicant has
exhausted all appeal rights, whether there
is fresh evidence and the prospects of a
referral succeeding.”
Section 17 of the Act says the CCRC may
refer a conviction or sentence to the appeal
court if it considers that it is in the interests
of justice to do so. In its decision it must
have regard to whether the applicant has
exhausted all appeal rights, the extent to
which the application relates to argument,
evidence, information, or a question of law
raised or dealt with in proceedings relating
to the conviction or sentence, the prospects
of a referral succeeding and “any other
matter the Commission considers relevant”.
In its website outline, the CCRC says it must
consider whether there is fresh evidence.
The CCRC says reports will be produced
on applications that are referred for a full
investigation. The Commissioners review
the investigation report and decide
whether or not to refer the case to the
court.
After it has made its decision, it will let
the applicant or convicted person know
the outcome. A short media release will
be issued and a summary of the decision
made available. Specific information on
the case will not be made public.
“If you disagree with our referral decision we suggest you seek legal advice,” it
states. ▪
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Complaints decision summaries

Examine the facts
carefully before
making allegations
Lawyers have an “obligation to examine
the facts carefully before including an
allegation of fraud in any civil pleadings,”
a lawyer standards committee has said.
The committee was considering a complaint against two lawyers, who acted for
company A, which had bought a block of
land.
The land that company A bought was
the larger of two blocks which had been a
farm owned by an elderly man. When the
man retired from farming, he allowed the
land to regenerate.
He then decided to enter into an open
space covenant with a trust. A covenant
was registered over the land but was
defective in some respects. The original
covenant was over what was assumed to
be one title.
A replacement covenant was prepared to
cover the larger block. This allowed only one
dwelling and ancillary buildings to be built
on the larger title. It was later found that the
drafting of the covenant was still defective.

After company A bought the larger block,
it commenced proceedings to seek a declaration as to the meaning of the covenant
or, in the alternative, sought to challenge
the covenant.
The trust originally sought summary
judgment granting declarations relating to
the covenant. Company A opposed making
declarations and sought an order for the
covenant to be cancelled and be removed
from the title.
Both summary applications were heard
and declined.

Attempt to include fraud claim
The matter was appealed. Days before the
High Court hearing, company A applied to
amend its counterclaim to include a claim
for fraud.
Declining leave to file an amendment to
include a claim of fraud, the High Court
noted that it was “difficult to see … how
there could properly be an argument of
fraud by the plaintiff against either the
original covenantee or the Land Registrar.”
“The courts have, in this case, acted as a
determinant or a filter. Leave was sought
and declined. Accordingly, in the committee’s view, in a formal sense no allegation
of fraud or other reprehensible conduct
was in fact made in the substantive proceedings,” the standards committee said.

“The committee considered that the
seriousness of the allegation, if it was to
have been made, would mean that the lawyers would be required to have reasonably
credible evidence to support them, before
the allegation was made.
“They would need to have credible
evidence to show that good cause and
reasonable grounds existed for the allegations,” the committee said.
“Because leave was not granted permitting the allegation of fraud to be argued it
is not possible to establish exactly what
evidence the lawyers proposed to rely on
to support such an allegation.”
As a result, the committee determined
to take no further action on the complaint.
This was upheld on review by the Legal
Complaints Review Officer.

Fined for
prosecuting
former client
All names used are fictitious.
A barrister who acted in a private prosecution against a former client has been
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fined $3,500.
The Legal Services Agency (LSA)
appointed the barrister, Berowne, to act
for Mr C who was facing serious criminal
offences.
Berowne had spent more than 59 hours
on Mr C’s file when the Crown Solicitor
identified that Berowne had a conflict of
interest. He subsequently withdrew as
counsel.
At trial, the Crown withdrew one charge,
and Mr C was acquitted on another charge.
Some six years later, a private prosecution was commenced against Mr C.
Berowne was instructed to act for the
prosecution.
Mr C’s lawyer approached Berowne and
raised the issue that Berowne had previously acted for Mr C on the same matter.
Berowne said that he could not recall
having acted for Mr C and asked for proof.
He then asked his assistant to search
through his practice’s records without success. He subsequently offered to withdraw
as counsel if Mr C’s lawyer could show
there was a principled basis for him to
do so.
At the sentencing hearing, an agent
appeared on behalf of Berowne. Mr
C’s lawyer presented to the agent LSA
invoices showing that Berowne had previously acted for Mr C. On receipt of these,
Berowne obtained leave to withdraw and
withdrew as counsel.
Mr C then complained to the Lawyers
Complaints Service.
A lawyers standards committee found
that Berowne had breached rules 8.7 and
8.7.1 of the Lawyers and Conveyancers Act
(Lawyers: Conduct and Client Care) Rules
2008.
The committee found these breaches
“amounted to unsatisfactory conduct at
the high end”.
The committee censured Berowne,
imposed a $10,000 fine, two costs orders of
$1,000 each, and ordered the publication of
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Berowne’s name. It also ordered Berowne
to pay Mr C $1,000 in compensation.

LCRO review
On review, the Legal Complaints Review
Officer (LCRO) reduced the fine to $3,500
and reversed both the censure and name
publication orders. However, it confirmed
the compensation order and the two costs
orders of $1,000 each.
In doing so, the LCRO stressed that
his decision had been reached with the
benefit of having more information than
the committee did.
“The committee was extremely concerned about [Berowne]’s view that there
was no conflict of interest or prejudice
in him acting in the private prosecution
because Mr [C] was pleading guilty to the
charge and then being sentenced,” the
LCRO said.
“A censure for a breach of that nature
would generally be justified.”
The LCRO accepted that Berowne did
not recall having acted for Mr C “by a
narrow margin” and that he understood
that if he had previously acted for Mr C,
he could not act against him in the later
prosecution. However, the LCRO found
that Berowne had breached rule 8.7.1 due
to his unsatisfactory response to being
notified that he had previously acted for
Mr C. The LCRO said “it was incumbent
upon [Berowne] to adopt a scrupulously
thorough approach to his position. At stake
was confidential information belonging to
Mr [C] which [Berowne] had undoubtedly
learned about [earlier] and was potentially
in a position to use against him”.
He said that “[Berowne] was obliged to
do more than the steps he took …. Even
more so when his paper and electronic
records for the relevant time no longer
existed.”

Retention of files
In his submissions to the LCRO, Berowne

said that he had no files relating to Mr C. He
said his administrative practice had been
to destroy all client paper files six years
after they had been closed.
“In a brief article in LawTalk, the New
Zealand Law Society recommended that
lawyers might consider a 10-year period as
a good starting point for retaining client
files,” the LCRO said.
“The Law Society’s suggestion that 10
years is a good starting point is sound and
it is a practice worthy of adoption.”
As to electronic records, Berowne said
that between the Police prosecution and
the private prosecution he had suffered at
least two collapses of his electronic files
with consequent data losses, including
client files. Currently his electronic files
are separately backed up.
“In some circumstances, the failure by a
lawyer to have proper electronic back-up
arrangements in place may lead to a conduct finding if, for example, important data
is irretrievably lost.
“It could be said that the failure to back
up electronic client data is conduct which
falls below the standard of competence and
diligence that a member of the public is
entitled to expect of a reasonably competent lawyer,” the LCRO said.
As well as imposing the $3,500 fine, the
LCRO ordered Berowne to pay $1,200 costs.

Lawyer failed
to seek
acknowledgement
of emailed notice
A lawyer who failed to properly declare a
property agreement unconditional by not
seeking an acknowledgment that an email
had been received, has been censured
25
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and fined $3,000 by a lawyers standards
committee.
The lawyer, Cornwall, acted for Mr and
Mrs A, who entered into an agreement to
buy a residential property they intended
to live in. The agreement contained a condition that the sale was conditional on the
sale of Mr and Mrs A’s existing home.
The agreement also contained a
“Vendor’s Escape Clause”, where the
vendor could give the purchaser notice
requiring the purchaser to advise within
three working days that the agreement was
unconditional, or the agreement would
immediately terminate.
Two days after receiving notice under
the Vendor’s Escape Clause, Mr and Mrs
A sold their property.
The next day Cornwall, through a legal
executive, sent an email to the vendor’s
lawyer advising that “our purchaser
client has instructed us to inform you
that all conditions of this contract have
been satisfied. This contract is therefore
unconditional.”
Just after 5pm that day, the vendor’s
lawyer telephoned the legal executive to
advise that the confirmation email was not
accepted as his firm had not acknowledged
the email orally or in writing. The property
was sold to someone else.
The standard form ADLS/REINZ agreement contained specific provisions on
service of notices. It provided that they
could be made by email “when acknowledged by the party or by the lawyer orally
or by return email or otherwise in writing”.
Mr A lodged a complaint with the
Lawyers Complaints Service.

Unsatisfactory conduct found
The standards committee found there had
been unsatisfactory conduct of a “serious
nature” by Cornwall, listing four grounds.
• Cornwall had failed to act competently
and in a timely manner in not taking
the practical precaution of obtaining
acknowledgement of the emailed notice
of confirmation from the seller’s law
firm.
• Cornwall failed to act competently
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in apparently not considering any
interpretation of clause 1.3(4)(d) of the
standard form ADLS/REINZ agreement
other than the interpretation advanced
by the seller’s lawyer and apparently
not undertaking any research for case
authority on the point.
• Having formed the view the contract
“ran on” Cornwall failed to act competently to protect and promote the interests of her clients, failing to advise them
of the steps open to them to preserve
their position, particularly the possibility
of lodging a caveat.
• In the context of believing she had made
a mistake and given the urgency of her
clients’ need to take steps to preserve
their position, Cornwall failed to terminate the retainer of her own accord and
give her clients reasonable assistance to
find another lawyer.
“It is customary practice among conveyancing practitioners always to ensure, in
any situation where time is of the essence,
that a notice served solely by email is
accompanied by a request for acknowledgement of receipt and followed up with
a telephone call if such acknowledgement is
not promptly received,” the committee said.
As well as the censure and $3,000 fine,
the committee ordered Cornwall to pay
Mr and Mrs A $18,337 compensation and
to pay $1,500 costs.

LCRO review
On review, the Legal Complaints Review
Officer (LCRO) in LCRO 229/2017 and 21/2018
upheld the unsatisfactory conduct finding,
albeit for different reasons.
The LCRO confirmed the censure, fine
and costs. However, it reduced the compensation to $2,000.
“There is no information available which
would establish compensation at the level
awarded by the committee,” the LCRO said.
“I therefore commence by reaching a view
that a claim for compensation that cannot
be quantified should not exceed $2,000.”
The LCRO considered the amount
of $2,000 to be appropriate in the
circumstances.
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Is there something
wrong with me?
BY EMILY
MASON

Have you ever felt like there’s something wrong with you? You’re not as smart
as your colleagues? Not as funny as your
friends? Not flexible enough to try that
yoga class? Not a good enough parent,
friend, spouse? Just not good enough?
Do you feel like everyone else has their s**t
together? Everyone else is having a great time
at the drinks function while you’re anxiously
hoping you say the right thing?
Yep, me too.
You might find it helpful to know that…
you’re not alone.
Everyone has a little voice inside that
tells them there’s something wrong with
them. That they’re falling short. Failing in
some way. Not good enough.
It’s human nature.

Introducing… your Itty
Bitty Shitty Committee
We have a biological negativity bias: a
tendency to focus on what’s wrong with
the world and ourselves. I like to call this
your itty bitty shitty committee (IBSC).
And us lawyers have more vocal ISBCs
than most. Thanks to years of rigorous
training in forecasting and focusing on all
the possible ways things could go wrong –
we’re experts at forecasting and focusing
on everything that’s wrong with us!
We assume this critical voice is helping
us. That it’s helpful to focus on our ‘failures’, compare ourselves to others, and
constantly remind ourselves we should
be ‘better’.
We think it gives us an edge. Motivates
us to improve, achieve our goals.
But research tells us the opposite is true.

You’re not doing
yourself any favours
When you’re self-critical, you’re less

Emily Mason

motivated, you don’t take care of yourself, you drain
energy, and you’re less likely to try new things.
And if you think about it, this makes sense…
Ever had a critical, micromanaging boss: who blamed
you for mistakes, made that missing comma in your memo
the end of the world; nothing you did was good enough?
How did this make you feel? Did it motivate you to
do your best – or make you feel like a failure? Deflated:
like – what’s the point anyway?
Conversely, ever had a supportive boss: who celebrated
your successes, supported you through challenges so you
weren’t afraid to try new things?
How did this affect your motivation, your performance,
and how you felt about yourself ?
Or to use another analogy.
Let’s say you went along to a zumba class for the first
time. What might your IBSC say? “You look ridiculous, I
can’t believe you’re doing this, everyone is looking at you
and your tummy and bum jiggling all over the show? ...”.
Can you imagine saying this to a child? And how this
might affect that child’s self-esteem, likelihood of trying
new things, putting themselves out there?
Can you imagine saying these things to a friend?
We would NEVER say these things to a child or a friend.
But we say them to ourselves every day.

My story…
If you had to rate yourself on the scale of 0: ‘I’m my own
worst enemy’ and 10: ‘I’m my own best friend’ – where
would you sit?
I spent years living with a very vocal worst enemy. When
I worked as a lawyer she used a megaphone.
As a young grad she’d say “you faked your way through
law school, and landed this job through a friend … but you
have NO IDEA what you’re doing – you’re way dumber
than your colleagues – you’re not cut out for this.”
With a few years’ experience under my belt she’d say:
“you oversold yourself on your CV – you’re in over your
head … it’s only a matter of time till they find out you have
no idea what you’re doing.”
This incessant negative self-talk was exhausting! It
drained me of energy, motivation, and sucked me dry of
happiness. I felt like there should be more to life. Like it
MUST be possible to feel more at ease, happier ...
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So I dove deep into all things
holistic wellness. Yoga, meditation,
mindfulness, nutrition, positive psychology. I practised, read, trained,
studied. And, slowly, life got better.
Eventually I left the law and
founded Be More You – a company
designed to help anyone in the same
boat as I once was … sick and tired
of being ruled by their IBSC.
Then one day when my daughter
was about 10 months old I thought
“I might run a mindfulness course to
help Mums cope with the challenges
of parenting … ”. Lightning quick, my
IBSC jumped in with: ‘but you’ve
only got one kid, you don’t really
know how challenging it is. Anyone
with more than one kid will think
you’re a fraud.’
In this moment I realised my IBSC
was still holding me back. Sure, it
was less vocal than it once was. And
I had more tools to manage it so it
didn’t control my life. But I wasn’t
rid of that pesky ‘you’re not good
enough’ voice.
And here’s the thing … you will
never be rid of that voice either. It’s
part of you.
The only thing you can do is learn
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to relate to it in a different way. So it doesn’t suck the
life out of you.
But how?

How to be your own best friend?
Thanks to the principle of neuroplasticity (your brain’s
ability to change over time with repeated action) it is
possible to rewire your brain so your negativity bias
isn’t so prominent.
It is possible to feel happier, more confident, motivated, have better energy and health.
You can’t get rid of your IBSC. But you can put more
rigorous governance structures in place so it doesn’t
rule your life.
And it’s as simple as learning to be kind to yourself.
Learning to be your own best friend. Or, to use the
technical term, practising self-compassion.
I know it sounds a bit fluffy, but hear me out: it’s
supported by good solid science.
Below is a simple three-step process I’ve adapted from
the renowned self-compassion researcher Kristen Neff ’s
work (you can check her out at https://self-compassion.
org/).

Three steps to self-compassion
❶ Notice and name your critic
In order to solve a ‘problem’ (and we’ve identified your
inner critic is a problem right?) you need to be AWARE
of it.
We tend to look out at lives through critical glasses –
without realising we’re wearing them! You can’t remove

the glasses until you know you’re
wearing them. But how?
Cultivate an intention:
Cultivating an intention to notice is
the step. Commit to watching your
mind like a hawk for any critical,
judgmental, ‘I’m not good enough’
thoughts.
Create a character: Give this
aspect of yourself a name: itty
bitty shitty committee, inner critic,
inner judge, nasty Nelly, critical
Carole, Spongebob Squarepants,
Mr Meanie ... choose something that
you don’t take too seriously.
If you’re a visual person, you
could imagine a character sitting
on your shoulder.
Practise mindfulness: Practising
mindfulness will increase your natural capacity for awareness.
• Try meditation.
• Take a moment to focus your
attention on your five senses –
what can you see, taste, touch,
hear and smell?
• Journal or jot down your critical
thoughts. This creates a tangible
trail of your thoughts, bringing
them into conscious awareness.
Notice how you feel: Take a

L AW TA L K 9 4 1 · J u ly 2 0 2 0

moment to contact how you feel when you’re being mean
to yourself. Chances are, it feels yukky, hard, painful.
Noticing this is vitally important – so don’t skip this step!
I like to mentally whisper “ahh here’s my inner critic,
she’s here and it’s hard.” And I really feel into how this
feels. How it feels in my body. And how it feels in my mind.

❷ Remember you’re not alone
Once you’ve caught your critic in the act and recognised
how hard it is, how much you’re struggling: remember
you are not alone.
When we’re struggling, it’s so easy to think everyone
else has their s**t together. That no-one has it as tough
as we do.
This mistaken belief leaves us feeling cut off and
unsupported.
But all human beings suffer. We all have harsh inner
judges. We all feel not good enough, like we’re failing
at life. Especially A-type, driven, perfectionist lawyers.
The nature, degree and circumstances of our suffering
differs. But we all suffer.
Remembering this will help you to feel more connected and supported rather than isolated and cut off
from the world.

❸ Give yourself some love
Now we get to the warm fuzzy bit which, if I’m honest,
is the hardest step for me!
In this step we aim to treat ourselves like we would
treat a good friend who was struggling. Or how we might
comfort a small frightened child. We treat ourselves
how we hope a comforting figure in our lives would
treat us if they knew what we were
going through.
How you do this is up to you and
your imagination.
I like to place a hand gently over
my heart and mentally whisper ‘I’m
Like anything
here for you, may I be kind’.
in life, the
You might like to give yourself a
more you
hug. Imagine yourself in a beautiful
practise, the
calming space. Imagine giving and
more benefits
receiving a hug from someone you
you’ll see. So
really love.
please don’t
You might gently whisper: ‘I love
just read this
you. You’ve got this. You can hold
article and
this’.
think ‘nice
Or imagine what advice you
idea’. And
might offer a friend in the same
don’t just take
situation and give that same advice
my word for
to yourself.
it. Please try
The most important aspect of this
it for yourself.
Actually
step is intention. An intention to be
kind to yourself and offer yourself
PRACTISE it
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support. So even if it feels forced or fake (it still feels
like that for me sometimes!), please try it out: fake it
till you make it.

All you need to know is…
If you’re a skim-reading-type like me – here’s everything
you need to know:
• We all feel like we’re not good enough.
• We think beating ourselves up is helping us. It’s not.
• Learning to be your own best friend will change your
life for the better.
• You do this by practising self -compassion in three
simple steps:
1. Notice and name your inner critic and how it makes
you feel.
2. Remember you’re not alone – we all have inner
critics, and we’re all struggling.
3. Give yourself some love.

You’ll get out what you put in
Like anything in life, the more you practise, the more
benefits you’ll see. So please don’t just read this article
and think ‘nice idea’. And don’t just take my word for
it. Please try it for yourself. Actually PRACTISE it. And
don’t just try it once; make it a part of your life.
If you do, I promise – you will slowly but surely notice
big shifts in how you relate to yourself and the world
around you. This is life-changing stuff. But only if you
make it a part of your life.

Want to learn more?
If you want further support or have any questions I’d
love to hear from you. You can drop me a line at emily@
bemoreyou.co.nz.
And if you’d like to learn more, I’d love you to join
the August intake for ‘Mindful You’: six weeks to learn
meditation and mindfulness and reap the magic-pill-like
benefits of less stress and overwhelm and more calm
and joy.
Jump over to bemoreyou.co.nz for more information.
And happy practising! ▪
Emily Mason is a former corporate lawyer turned
mindfulness coach, yoga teacher and founder of Be
More You. As a recovering perfectionist and A-type
personality, Emily is passionate about helping you to
find more calm, confidence and connection in a frantic
modern world so you can savour life and … Be More You!
Sarah Taylor is the co-ordinator of this series, a senior
lawyer, and the Director of Client Solutions at LOD,
a law firm focused on the success and wellbeing of
lawyers. If you’d like to contribute to this series, please
contact Sarah at  sarah.taylor@lodlaw.com
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PRACTISING WELL

Staff wellness in a
post COVID world
BY RAEWYN
NG

2019 Workplace Wellness Survey
Never before have we been so preoccupied with health and wellness as we
have in the last few months.
Wellness is defined by the Global
Institute of Wellness as “the active pursuit
of activities, choices and lifestyles that lead
to a state of holistic health”. It recognises
Raewyn Ng
that wellness is an ongoing process and a
multi-faceted concept involving physical, mental, emotional, social, environmental, and spiritual dimensions.
We’ve come to appreciate that wellness at the individual
level is not just about taking personal responsibility and
intentional, proactive actions. The COVID-19 experience
has highlighted how wellness is also influenced by our
environment. Friends and family, communities, workplaces
and government all influence our ability to access wellness
and we’re waking up to the fact that without our health,
we don’t have anything.

The role of the workplace
It’s recognised that workplaces have a responsibility to
protect and promote employee wellness and this benefits
not only the individual at the personal level but also the
organisation in terms of performance and efficiency.
Keeping the workforce healthy keeps the company healthy
and the COVID-19 experience brings this to the forefront.
As we begin to explore different ways of working in the
long term, it allows us a chance to re-examine and redefine
the role of the workplace in personal health.
Up to now, workplace value systems have generally
promoted stress, anxiety and burnout – to the point that in
2019 the World Health Organisation recognised ‘burnout’
as an occupational hazard that affects workplace performance. While employee wellness programmes are widely
implemented to address stress and promote wellness, their
existence supports the underlying belief that work stress is
an intrinsic by-product of being good at what you do and
working hard in the profit-focused society we’ve created.
If you’re not stressed, you’re not doing it properly, it’s just
“part of the job”. It’s clear that this needs to change as
people place more value on wellbeing following recent
experiences.
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The 2019 New Zealand Workplace Wellness Survey sponsored by Southern Cross and Business NZ reports that the
vast majority of workplaces provide a range of benefits to
support and improve the wellbeing of staff and that these
programmes cover all aspects of wellness. Examples of
such initiatives include:
• Employee Assistance Programmes in over 90% of large
organisations (defined as those with over 50 employees)
and over 30% of small organisations.
• Education and training opportunities in over 75% of
large organisations and over 60% of small organisations.
• Processes for staff input in over 60% of large organisations and 40% of small organisations.
• Health checks in over 40% of large organisations and
over 15% of small organisations.
• In-house exercise sessions or exercise groups in over
40% of large organisations and over 10% of small
organisations.
• Free healthy food and/or kitchen facilities in over 50% of
large organisations and over 30% of small organisations.
• Mindfulness initiatives in over 40% of large organisations
and 5% of small organisations.
The question needs to be raised as to whether these
benefits have really been effective in helping staff to feel
healthy, well and supported at work because in a postCOVID-19 environment they become more important for
safeguarding our health in the broad sense. How can these
programmes be more attractive, engaging, and effective
to a wider proportion of the workforce?
Corporate wellness programmes typically have high
uptake from those that are more health-conscious to start
with and can fail to attract, or can intimidate, those dealing
with health issues, whether they are mental or physical.
Organisations need to consider how to increase uptake
of available benefits or whether there are more effective
options to implement to promote staff wellness.
Some considerations are:

Mental health
It has become more acceptable to talk about mental health
at work and Employee Assistance Programmes have been
implemented in many workplaces, as mentioned above.
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take advantage of flexibility through the
work day can alleviate this.
Actively encouraging staff to find suitable opportunities to get regular movement
in their day that they enjoy, making it easy
to access, and building a culture where
self-care is a valued priority will improve
the health and wellbeing of staff and lift
their productivity.

Effective follow up

However, there is still a gap between
employers and management talking about
mental health and staff feeling safe enough
to take advantage of the systems designed
to provide support or to talk about the
things they are struggling with.
This gap could be the result of several
factors:
• Staff perceiving stigma or judgement by
management for using such services.
• Staff not recognising that mental health
issues are relevant or that workplace
programmes can help to address matters.
• Lack of education about who to contact,
how to ask for help or what resources
are available.
Training for staff at all levels to build the
skills needed to ask for and offer support
as well as developing a culture of openness and compassion in the workplace to
build trust and connection would show
an organisational willingness to support
employee needs, making it easier for those
that need it to ask for support.
It’s been reported that more empathetic
workplaces attract higher quality employees and allow them to be more innovative
and adaptable, producing higher quality
and consistent work.
Over the last few months of uncertainty,
we’ve all experienced a range of emotions
and some may have been surprised to have
had a more intense reaction than they
would expect or feel effects on an ongoing
basis. Developing the skills to be able to
communicate and process these feelings
will help on both the individual and the
organisational level.

Flexible options
Discounted gym memberships and inhouse
exercise classes are relatively common,
especially in larger organisations and they
are a great way to encourage more movement into the day for employees – which
in turn helps improve energy levels, focus
and productivity.
However, issues with uptake of these
programmes may be twofold:
• The staff that get the most use from these
tend to be the ones that would be going
the gym or to classes anyway.
• If the culture of the organisation doesn’t
encourage flexible work practices, it
makes it difficult for busy staff to take
advantage of these benefits during the
work week.
It’s important to remember that not everyone is a gym person or wants to participate in yoga in the boardroom with their
workmates. Making a variety of options
available is important to appeal to a wider
range of people – consider if there other
active options close to the office where
discounted membership or classes could be
arranged and whether options are inclusive
and cater for all levels of ability.
Even with these initiatives in place, with
staff willing to take part and ostensible flexible work hours, if the workplace doesn’t
adequately value individual and collective
wellness, the pressure to be seen to be working at all times can provide a disincentive to
taking entitled ‘time out’ to go to the gym.
Finding time to fit in exercise in between
work and home commitments is a constant
struggle for many and encouraging staff to

Health checks provide a great snapshot
of our state of health at a given time, but
this information is worthless if there is no
follow-up to educate and implement sustainable lifestyle changes. If you’re in good
health it can give you a signal you’re on
the right track and inspire you to carry on.
However, for many that know they could
be in better health, it can be disheartening
rather than motivating to see the statistics
and the thought of overhauling their life
can be overwhelming.
If your organisation provides annual
health checks but is poor on the follow-up,
it’s time to think about how to use this
information effectively. A health check is
not a wellness benefit if there is no provision to address any issues that are flagged.
Behavioural change is complicated and
while opportunities may be available to
address health concerns, it may not be a
simple as laying out the options. Coaching
or guidance may be needed to make a plan,
help ease the way and inspire a willingness
to embrace change.

A chance to reimagine
our way of working
Many of us have used the past months to
reflect on what parts of our life we missed,
what we didn’t miss and what we would
like to change. It’s helped us to understand
what’s important to us and to clarify our
values going forward. As we restart in a
post-COVID-19 environment we’ve been
handed an opportunity to reimagine our
way of working. With wellness and quality
of life being a priority for many, we have
a chance to change how we do things at
an organisational level to recommit to
supporting our wellness values. ▪
Raewyn Ng  rae@mybod.co.nz is a
movement coach with an interest in
wellbeing and holistic health, managing
stress and living a balanced lifestyle.
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Lawyers as Healers
of Social Conflict
BY PAUL
SILLS
We are at a tipping point in our society –
with the impact of COVID-19 and now the
Black Lives Matter movement challenging
the systemic discrimination imbedded in
so much of Western society.

We have no processes or precedents
for either. No economic modelling or
blueprints that can readily guide us on
how to move forward. We are all trying
to improvise and respond to new data –
almost on a daily basis.
The future is uncertain both in terms
Paul Sills
of the lasting impact of the virus (on
our health and the global economy) and the depth and
permanence of changes made in response to the protests
in America and around the world – protests that now have
such universal support they cannot be ignored by those in
positions of privilege and power. Both are likely to result
in increased conflict.
The Covid-19 crisis will see insurance claims for loss of
revenue, force majeure arguments in commercial contracts,
increased investor-state arbitration, airlines suing governments for imposing quarantine regulations restricting
travel (as is now threatened in the UK), and more.
Following the death of George Floyd we are seeing
increased tension with law enforcement in some areas,
curfews in US cities and the army on their streets, attacks
on public monuments, and a ground swell of people of
all nationalities and ethnicities saying enough is enough.
By any reasonable measure of public sentiment, it seems
clear this movement is not going to fade away.
There is change everywhere we look, and most humans
do not deal well with change. We are creatures of habit
and fearful of what we do not know nor understand. This
fear and uncertainty itself leads to increased conflict.
People, tribes, and societies will feel the need to protect
themselves, their way of life and their collective identity.
The dominant culture will resist change and ceding power,
the discriminated and dehumanized will insist upon it.
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“Should lawyers not be
healers? Healers, not warriors?
Healers, not procurers? Healers,
not hired guns?”

Around the world the courts are likely to
see a sharp increase in litigation as a result
of economic pressure, challenges to the
status quo and the testing of unchartered
waters as we navigate our way through
change and the ‘new normal’.
The courts in New Zealand and elsewhere have experienced an unprecedented
delay in processing their usual workload.
With a significant post-lockdown backlog
to contend with and a likely increase in
new filings, there is talk of and real concern
about a new ‘hump’ in litigation – causing
further delay and pressure.

Legal profession’s role
So where do we – the legal profession –
sit in all of this? What is our role moving
forward?
Do the litigators among us rub our hands
with glee and make plans for a second
holiday home (perhaps in Queenstown – I
hear they are in trouble)? This is the silver
lining embedded in the current crises we
face, is it not?
Maybe not. Now might be the perfect
time to remind ourselves why we are really
here and what we lawyers can contribute
to the world. Scratch around in our past
and it turns out that our role moving forward is the same as it has always been.
Many of us have just forgotten what that is.
In 1983 at the American Bar Association
Midyear Meeting, then-Chief Justice
Warren Burger told the audience that the
original role of lawyers was to heal social
conflict and that it was time to embrace
that role again. He asked: “Should lawyers
not be healers? Healers, not warriors?
Healers, not procurers? Healers, not hired
guns?”
Chief Justice Burger was not the first
legally trained public figure to make that
point.
Mahatma Gandhi put it this way: “I
understood that the true function of a
lawyer was to unite parties riven asunder.”
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conflict.
Our individualistic blame culture (the dominant culture in most
Western societies) ensures we are
unable to do this when it comes to
conflict:
“The ability to observe without evaluating is the highest
form of intelligence.” – Jiddu
Krishnamurti
The more the issue or subject matter
of a conflict challenges our identity –
us, our team, tribe, group, or our very
way of living – the less able we are
to observe without judgement. Our
response to conflict and our ability to
negotiate under pressure are driven
by our ideas about who we are and
our identities. The things we think
define us and that we will fight to
protect are the very things that force
us into polarised positions that we
then struggle to move away from.
Litigation is well suited to our
identity-based approach to conflict –
making conflict an argument resembling a war to be won or lost at all
costs. But is that the right approach?
The three quotes refered to above
suggest not.

And perhaps most famously of all:
“Discourage litigation. Persuade your neighbours to
compromise whenever you can. Point out to them
how the nominal winner is often a real loser – in
fees, expenses, and waste of time. As a peacemaker
the lawyer has a superior opportunity of being a
good man. There will still be business enough.” –
Abraham Lincoln.
Those observations do not sit comfortably in our current
blame culture, which is heavy on self-righteous anger
and low on compassion; high on individualism and
low on genuine connection. The practice of law has
modelled itself on this cultural attitude. Of course,
that is not true of all lawyers and all aspects of legal
practice – I am generalising to make a point. But it is
a fair point.

Are we using the best tools available?
Litigation remains our predominant response to dealing
with significant conflict. Mediation, which promised
so much 30 years ago (and still does) has not got the
traction it deserves. While the sophisticated users of
mediation know it and use it well (insurance companies, large corporates, multi-nationals, franchisors),
the uptake amongst the rest of those in conflict has
been poor. Mediation in many respects has stalled in
its development. Why is that?
It is in part because the way we mediate is limited in
scope – the overwhelming majority of mediations are
still run on the traditional one-day
model. That model has not changed
since mediation was first introduced
into the disputes resolution market.
Why has the early resolution of
disputes using a multi-day negotiation model not gained traction?
Why are we not facilitating debates
involving the stakeholders that have
an interest in issues of significant
public policy?
What about the resolution of
the increasing number of long
term resource issues that are now
cropping up and will be here to stay
(drinking water, access to healthcare, and food supply)?
What about the crisis to end
all (literally) – climate control?
Our approach to that cannot be
litigated – there are no winners,
only losers, when you are all in the
same boat that is sinking (thank you
Ken Cloke). There is so much more
we could and need to be doing with
facilitated negotiations to resolve
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Looking forward

The more the
issue or subject
matter of a conflict
challenges our
identity – us, our
team, tribe, group,
or our very way
of living – the less
able we are to
observe without
judgement. Our
response to
conflict and our
ability to negotiate
under pressure are
driven by our ideas
about who we are
and our identities

With all that has happened in recent
weeks around the world, and all that
is yet to unfold, now is the perfect
time to look for opportunities, new
beginings and to revisit the origins
of what it means to be a lawyer.
This is the first in a series of articles that will look at our dominant
cultural norms and an alternative,
discuss what changes may be of
benefit to all, and what role we
lawyers can play as the healers of
social conflict. As Joe Strummer
was fond of saying: The Future is
Unwritten. ▪
Paul Sills  paul.sills@paulsills.
co.nz is an arbitrator, mediator
and barrister specialising in the
effective resolution of commercial
and civil disputes. He is a Fellow
with a number of leading ADR
organisations worldwide.
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Rising to the challenge
How in-house legal teams are dealing
with the impact of COVID-19
BY ANDREW
DE BOYETT

In early May LOD sent an online
survey to in-house legal counsel
to understand how the COVID-19
crisis was impacting them and
their organisations, and to learn
how they are dealing with the
challenges that have arisen. In this
article I summarise the findings
from the survey, and compare the
New Zealand experience with recent
feedback LOD has gathered from
in-house counsel in other jurisdictions. I look at ways that in-house
teams are addressing the challenges
that have arisen, and consider the
implications for in-house functions
going forward.

Findings from the survey
The online survey was sent to
senior in-house legal counsel across
New Zealand. Two-thirds of the
respondents to the survey work in
the private sector and one-third in
the public sector.
As expected, the COVID-19 crisis
is having a significant impact on
organisations. When the nation was
at Alert Level 4, 78% of respondents
said that the crisis was having a
‘severe’ impact on their organisation. When we moved to Alert Level
3, 75% of respondents said that the
impact was continuing to have a
‘severe’ (25%) or ‘medium’ (50%)
impact. At Level 2 or 1 there is more
optimism, with 90% of respondents
believing the impact would be
‘medium’ (45%) or ‘low’ (45%). A
survey respondent commented: “at
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Level 2 or 1 we still face challenges
due to the ongoing economic impact
of lockdown and the position in
other countries”.
The COVID-19 crisis is having a
significant impact on in-house legal
functions. All survey respondents
said their workload has changed
to new/more immediate priorities.
Two-thirds of respondents said
that workload has increased, and
just over half (56%) said that a lot
of BAU and projects have been
deferred for now. Just under half
(45%) have been asked to make
cuts to the budget. On the positive
side, two-thirds of respondents
said that the transition to remote
working had gone smoothly. “I am
super proud of how well the team
transitioned to working from home,
given everything changed immediately for us in terms of workload
and priorities”, a survey respondent
noted.
Where workload has increased,
just over half of respondents (56%)
said that they expect it to remain
at an increased level for a period
beyond being at an Alert Level,
while a third said it was difficult to
determine at present how long it
would remain at an increased level.
Where a lot of BAU and projects
have been deferred for now, just
under half of respondents (45%)
said that they expect that work to
remain deferred for a period beyond
being at an Alert Level, but most of
the remaining respondents (45%)
said it was difficult to determine

at present how long that work will
remain deferred.
The COVID-19 crisis is presenting
in-house legal functions with a
number of challenges. Nearly 9 out
of 10 respondents (89%) said that
dealing with the volume of work
and determining what is important,
when priorities change very quickly,
is one of the biggest challenges they
are facing right now. Two-thirds of
respondents said that other big
challenges include dealing with
unprecedented/novel issues, and
ensuring that their teams/they are
safe and well supported. Just over
half of respondents (56%) said that
it was a challenge trying to carve out
time and space for thinking as well
as doing the actual work. A survey
respondent commented: “On one
hand it’s exciting to be doing such
unusual and novel work, but on the
other hand the sheer volume and
35
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hours required is quite exhausting”.
In-house legal functions are
dealing with the challenges in a
number of ways. Most common
(78% of respondents) is setting up
regular communication with key
people across the organisation.
Two-thirds of respondents said that
they were keeping a strong focus
on the wellbeing of the legal team.
Just over half of respondents (56%)
said that a key focus was identifying
what is important and prioritising
work. Interestingly, just under half
of respondents (45%) said that some
or all these initiatives are likely to
be permanent.

Feedback from in-house
counsel across other
jurisdictions
LOD has offices around the world
and since the crisis began we have
been gathering feedback from oneto-one discussions and round-tables
with senior in-house legal counsel
across a number of jurisdictions.
We have also been monitoring
what in-house counsel have been
saying in public forums. A number
of themes have emerged:
Wellbeing: The wellbeing of
themselves/their teams is cited by
many senior in-house legal counsel
as being their biggest challenge. At
the same time, many report that
their day job has grown – and as
a result things have been more
stressful. On the positive side,
many senior in-house legal counsel are finding that the ‘all in this
together mindset’ has fostered
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better communication and collaboration within teams. There is
more empathy, sense of connection,
community, and openness.
Remote working: A socially distant environment can be challenging
and stressful for many, especially
as some lawyers balance their jobs
with looking after young children
and/or elderly relatives. Some have
struggled to find routine and adapt
to working from home. Home and
work life have become blurred and
it can be hard to ensure there is a
balance. The constant presence of
their laptop and files can make it
challenging to stop working, making
it difficult to ‘switch off ’. For many
senior in-house legal counsel this
is even more difficult to manage as
there is an expectation that they are
always ‘on’.
In-house legal at the executive
table: Senior in-house legal counsel
have had an increased role in executive management decision-making.
Commercial leaders feel pressure –
whether it’s real or perceived – to
cut corners to minimize immediate
damage to the organisation, and
senior in-house legal counsel have
needed to ‘step up’ and remind executive management that decisions
still need to be made thoughtfully
and involve certain stakeholders.
Managing workload: Many
in-house functions have experienced increased workload. With
new demands and projects on hold,
there has been a need to re-focus/
repurpose team members. A number
of senior in-house legal counsel have

suffered from information overload –
they have been bombarded with
meetings and communications,
and have found it difficult to carve
out time and space for thinking as
well as doing the actual work. For
some the crisis has also exposed
inefficiencies in current processes
and systems.

Ways in-house functions
have been dealing
with the challenges
that have arisen
The findings from the survey and
feedback from counsel in other jurisdictions have revealed a number of
ways that in-house legal functions
are addressing the challenges that
have arisen:
Wellbeing: Many senior in-house
legal counsel have worked to check
that their teams are safe, well supported, and don’t feel isolated. They
have focused on regular communication and looking out for those
who are struggling. They have also
encouraged team members to be
open about the struggles – others
know it’s a challenging time and
everyone is juggling.
Remote working: To manage
the blurring between home and
work life, team members have been
encouraged to take regular breaks
and put up some boundaries so they
don’t start early in the morning and
work late into the night.
In-house legal at the executive
table: Senior in-house legal counsel have needed to ‘slow down
the room’ by thinking through the
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long-term business implications of potentially hasty
decisions. This involves differentiating between crisis
management/tactical responses (to deal with the ‘now’)
versus strategic responses (to deal with the medium/
long term). They have also been proactive in advising
across the organisation – staff may not know what they
don’t know given the rapidly changing situation.
Managing workload: The response of most in-house
functions has been to focus on the important things and
to triage everything else with a view that they will get
to it when they can. They have needed to ensure that
they have a clear understanding of the strategic priorities
and a panoramic view across the organisation so they
can truly determine what is most important (as ‘urgent’
does not necessarily mean it is the most important). Then
they have be able to allocate resource and reprioritise
work as appropriate. Where they hadn’t done it already,
a number of in-house functions have developed stricter
rules on the kind of questions being asked of the legal
team, developed sets of FAQs to avoid answering same
queries over and over, used technology to recreate some
of the things they do face to face, and then directed their
internal clients to use self-help tools.

Conclusion
So what do the survey findings and feedback from
counsel in other jurisdictions mean for in-house legal
functions going forward?
The COVID-19 crisis has given greater prominence to
the wellbeing of in-house teams. Senior in-house legal
counsel agree that they need to take care of themselves
and their teams, or they won’t be able to do their day
jobs. So going forward, team wellbeing is likely to remain
a key priority for legal functions. Wellbeing isn’t just a
matter of looking after each other, it is about using tools
to make lawyers jobs easier and allow them to do their
work with more confidence.
For most in-house legal functions the shift to remote
working has gone smoothly. It has become clear that
being in the office all of the time is not essential for
the provision of efficient and effective in-house legal
support to organisations. In an article I co-wrote with
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my colleague Jill Pitches, which
was published in LawTalk 939,
May 2020, pages 38-40 (“Pondering
career paths after the experience of
Lockdown”) we noted that cloudbased software, videoconferencing
and other technologies have allowed
lawyers to work remotely and plug
into in-house functions as if they
were working down the office
despite being actually located elsewhere. In the future we are likely
to see an increase in flexible and
remote working practices across
in-house functions.
Many senior in-house legal counsel already had a role in executive
management decision-making, but
the crisis has increased the role for
those who did not, and has helped
to emphasise the importance of
in-house legal to organisations – lawyers bring a sense of calm to executive management decision-making
when organisations are in crisis
management mode. Once we are
out of crisis mode and things have
returned to some sort of normal it
may be a challenge for some senior
in-house legal counsel to keep legal
at the executive table. The onus is
on the legal function to continually
demonstrate the value and impact
of their work on the organisation.
Managing increased volume of
work and changing priorities has
shown legal functions what current
processes and systems work well
and what haven’t worked so well.
Going forward, more legal functions
may operate in technology-focused
‘more with less’ ways, facilitated

by a greater focus on good legal
operations.
During a webinar run by LOD
in late April, Connie Carnabuci,
the general counsel at Australian
Broadcasting Corporation (ABC),
said that organisations need ‘basic
infrastructure or building blocks’
in place for their legal functions
to deliver optimal impact, including automating the more simple
low-value/low-risk BAU contracts
so that lawyers can spend more
time on the complex/higher risk
matters, and building know-how
repositories and a plain language
precedents bank so that lawyers
can leverage that knowledge
quickly and easily and do their
work more confidently and productively. Since assuming her role
just over two years ago, Connie
has put in place a number of
operational innovations aimed at
improving staff wellbeing, creating
additional capacity, improving
quality and risk management, and
supporting accountability to the
business. As a result ABC’s legal
team was in a good position to
handle everything the crisis was
throwing at them. ▪
Andrew de Boyett  Andrew.
deBoyett@lodlaw.com is Director –
Client Solutions at LOD, an alternative legal services provider. LOD’s
focus is on helping our clients to
think differently and work smarter
to better meet their legal, risk and
compliance, and legal operations
and technology needs.
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Beyond future-proofing
Lockdown lessons that matter
BY EMILY
MORROW

Karen “Toast“ Conger (toastchanges.
com), is an Auckland-based consultant and futurist specialising
in individual and organisational
change. Recently she said “The
COVID-19 pandemic represents
only the first of many existential
Emily Morrow
challenges humanity may face in
the near term. The known unknowns are so significant
that they make typical ‘future proofing’ (that is, preparing
now for what we think might happen in the future),
virtually worthless. Instead, individuals and organisations need to develop ‘change resiliency’, the primary
characteristics of which are self-awareness, flexibility,
persistence and creativity.”
With this in mind, I recently interviewed lawyers
in a cross-section of New Zealand law firms about
their COVID-19 lockdown experiences. I asked the
interviewees:
• How was your firm’s experience during lockdown?
What worked well and not so well?
• What lessons did your firm learn from the experience that it is likely to integrate strategically into its
operations?
Here’s what they told me, put in the context of Toast’s
comments about developing “change resiliency” during
a time of exponential change. Their answers give some
clues about what lawyers and law firms may need to do
to move beyond future-proofing to change resiliency.

Reflections about the
Lockdown experience
Interviewees mentioned the following common themes
about their lockdown experiences and what served them
well:
Technology was key (both hardware and software),
although printers proved to be less essential than scanners. Many used mobile phone scanning apps. Several
firms found that their server capacity was the limiting
factor in working remotely, requiring last-minute,
stressful IT expert assistance.
Firms that had previously invested considerable financial and other resources to enhance IT and technology
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really benefited from doing so. As one GM said, “There
were no downsides to this.”
Almost all of the firms received wage subsidy benefits.
Some partners voluntarily reduced their earnings and
a few firms cut everyone’s pay by approximately 20%.
However, none of the firms made anyone redundant.
Generally it was easier for partners and seniors to
work remotely than for juniors who needed more
mentoring and supervision – which was difficult to
provide remotely.
The firms all moved rapidly from their offices to
working remotely, but some had to scramble more than
others. Those firms in which everyone already had identical technology beforehand transitioned more smoothly.
All interviewees reported that revenue decreased in April
and May but was beginning to increase during Level 2.
Everyone stated that, assuming there was work
to do, employees were very productive and were, in
fact often more productive than they had been in the
office. This occurred despite a lack of daily oversight
and supervision.
Some lawyers struggled to maintain a sustainable
work/life balance because there was no bright line
between work and home and their tendency to work
compulsively.
All firms adopted a paperless or paper lite work style,
had regularly scheduled remote social gatherings,
and used Zoom as a communication platform. These
approaches worked quite well. Work moved easily in
a low paper environment and employees felt relatively
engaged with each other and the firm, although this was
beginning to wear thin by the end of Level 3.
Some firms had very productive business development
‘listening sessions’ with clients and other key constituents on a non-billable basis. These lawyers finally had the
time to listen to their clients, who greatly appreciated
the attention.
After returning to the office, most firms are actively
soliciting employee input about remote work style preferences. Some firms are taking a very flexible approach,
whereas others are utilising a more structured and
scheduled approach.
Some firms are considering reducing the footprint of
their office space, expecting that they will need less space
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▴ Karen "Toast" Conger
if employees are regularly working
remotely. However, they are taking
a wait-and-see approach on this.

The key Lockdown
lessons: From
future-proofing to
change resiliency
If the primary characteristics
of change-resilient people and
organisations are self-awareness,
flexibility, persistence and creativity
in the face of the known unknowns,
what should lawyers and law firms
learn from the COVID-19 experience?
Here are some suggestions from the
interviewees with whom I spoke.
Technology and IT really matter:
However, you have to invest intelligently in them before you need
them. Firms that had previously
equipped/encouraged their employees to work remotely and had strong
IT support (either internal or external), did better financially, psychologically, culturally and otherwise.
To achieve optimal remote work/
life balance and collegiality, a firm
will need excellent technological
interfaces.
Presenteeism in the office is on
the way out: It’s the connection, not
the visibility and physical presence
in the office that will most correlate with professional success. The
historical anxiety of needing to be
physically present in the office for
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long hours (to demonstrate one’s
commitment to the law) never made
sense and it makes even less sense
now. Lawyers can be highly effective
and productive working remotely
without reducing their professional
advancement opportunities. In fact,
there could be an inverse correlation
between long hours in the office and
professional advancement.
Trusting people to do great
work with less supervision works
better than micromanagement:
This reflects a significant attitudinal
change and realisation that people
often actually work harder when
they work remotely (and unsupervised), than when they are in the
office being actively supervised.
Going paperless or paper lite
is essential and not just a good
idea to implement when it might
be convenient: As one interviewee
said, “It’s amazing how quickly
impediments to change disappear
when you’re standing at the edge
of a cliff with a knife at your back.”
Communication is more
important than ever in a remote
work environment and is culture
dependent: Ultimately, the ability
to have excellent communication is
dependant on a firm’s culture. Firms
with high trust, high communication cultures will do much better
than those with high anxiety, low
trust cultures. Culture matters, like
IT and technology, more than ever
in a remote environment.
Soft skills matter, particularly in
terms of communication and being
able to hold each other accountable: Coaching and mentoring
around such skills are helpful and
will become more important in an
environment where some employees are regularly working remotely.
Geography is increasingly irrelevant: Firms that are able to expand
either a specialist or general practice
without geographical limitations
will do best. Clients are now more
receptive than ever to obtaining
high-quality legal services regardless of geography.

Physically gathering in an office
on a regular basis is part of developing and maintaining an optimal
culture: The kind of culture that will
add greatest value is one is based on
the characteristics of high resilience
organisations and regular physical
presence reinforces that.
Firms with the best culture,
management and governance will
thrive during times of exponential
change: Firms with inadequate or
outdated governance, management
and/or leadership, will struggle to
survive.
“Returning to normal” is a myth:
As one of the interviewees very
accurately stated: “I suspect that the
vast majority of law firms expect to
return to ‘normal’ after this experience, but I don’t expect that at all.
Great leaps backward to how things
used to be won’t last very long.
There are fundamental changes to be
made in terms of being more client
and employee centric, flexible and
creative”. Another interviewee noted
“Many lawyers who have spent their
professional careers feeling that
they were not adequately present
for their families can now see a
way to manage work/life balance
and rethink that for better mental
and physical well-being”. There’s
no going back now and closing
Pandora’s box.
Firms that combine optimal IT
and technology, a high trust culture
and excellent soft skills/communication will achieve change resilience.
You can’t have one without the
others. Technology/IT and culture/
soft skills are on opposite ends of
the same spectrum. The most successful firms will be the ones that
weave the entire spectrum together
into an enduring whole. ▪
Emily Morrow provides consulting
services for lawyers, barristers,
in-house counsel, law firms and
barristers’ chambers, with a focus
on non-technical skills that correlate with professional success
 www.emilymorrow.com.
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What exactly is open
source software?
BY DAMIAN
FUNNELL

Open source software has been
around for a while now, but sometimes it’s
unclear what ‘open source’ actually means.
Let’s take a quick look at the difference
between open source and closed source
software and why you should care.
Put simply, open source software refers
to programming code that anyone can
modify and share, because that code is
publicly available and it’s licensed to allow
modification and distribution.
Closed source, on the other hand, refers
to traditional software, like Microsoft, that
is only made available in compiled form.
Closed-source software may still be free,
but the developer doesn’t usually make
the source code available, nor would they
licence other people to modify or distribute
their source code if it was available.

What is source code?
Source code is a textual, human-readable
listing of commands that make up a software program. There are many different
types of source code and many different
programming languages that source code
can be written in.
Software developers write/modify programs using source code and that source
code is ‘compiled’ into software that can
be run on a computer.
The compilation of source code converts
the human-readable code into machine
language that can be executed by the
computer.
The term ‘open source’ was coined
because, prior to the emergence of open
source, software developers would closely
guard their source code and keep it confidential. Many still do – at Hoodoo our most
valuable intellectual property is contained
within our source code and we go to great
lengths to secure it.
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Why do people
produce open
source software?

Damian
Funnell

This is the bit that I love.
The primary reason that
people all over the world
contribute millions of
hours of their time to
develop and maintain open
source software is because
people are inherently good.
The open source movement
was started, and has continued to gain momentum
over the years, because of
the community spirit of those involved in it.
Many open source enthusiasts believe that all software
should be open and free. Others just want to contribute to
something meaningful and they want everyone to benefit
from the fruits of their labour.
There are lots of companies that develop open source
versions of their products because it helps with product
development and marketing. These companies benefit from
improvements that others will make to the free, opensource versions of their products. They will also try and
up-sell ‘free’ users to paid, closed-source versions of these
products and this is entirely valid.
But most open source software is developed and maintained by volunteers for all to use freely. There is hope for
humanity after all.

But is it any good?
In a word, yes. Most of the internet runs on open source
software. Almost all of us use open source applications
or app components on our PCs, tablets and smartphones
every day.
Just as with closed-source software, some open source
apps can suck, but open source is the lifeblood of the
internet age.
At Hoodoo almost all of the software that we use,
including the software used to develop our apps and to
host and publish them to the world, is open source. It’s not
only free – it’s also the best available. Any software we do
pay for is typically cloud-based apps, most of which are
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products as a result. I’ve seen customers
choose closed-source software over open
source in the belief that the licensing risk
would be lower, yet the licensing conditions of those closed-source products are
often much more invasive, onerous and
financially risky. Just ask any CIO who’s
had to conduct a company-wide software
audit because they were obliged to under
a software licence.

Popular open source apps

themselves developed and hosted using
open source software.
Companies such as Google, Facebook,
Uber and millions of others probably
wouldn’t have existed if it wasn’t for
open source. Interestingly, companies
such as Google and Facebook give back
to the open source community in a big
way – both companies have released a
number of amazing apps and platforms
as open source and contribute significant
resources to the ongoing development of
various open source projects.
Open source software also makes closed
source software better and less expensive.
Software publishers such as Microsoft,
Adobe, Oracle and others are driven to
continuously improve their products
and to not charge too much for them in
order to compete with free, open source
alternatives.

Open source software
licensing
As with all software, open source software
developers can apply virtually any licence
they like to their software and believe me
we’ve seen some strange software licences.
Whether or not these more exotic licences

are enforceable I don’t know, but it’s definitely worth noting that not all open source
software licences are the same. And not all
open source software is free to use.
Generally speaking, if you are only using
open source software (and not modifying
or distributing it) then most open source
licences allow you do to do so freely and
without much risk.
The MIT Licence is the most common
open source licence and, at only three paragraphs long (and very easy to understand),
it’s definitely my favourite.
The GNU General Public Licence is also
very common, but it’s much longer and
more complex and has been falling out of
favour for some time.
Most open source licences include protections to ensure that the software will
remain open source, even if you modify it.
This means, for example, that I can’t easily
take an open source app like Apache (the
world’s most popular web server), modify
it and turn it into closed-source software.
A number of licensing and liability issues
can arise from the use of open source
software, although my experience has
been that some organisations over-state
these risks and shy away from open source

Some of the most widely-used open source
apps run in the data centre and you’re
unlikely to come across them. Here are a
few of the most popular open source apps
that you can download and use:
Thunderbird – www.thunderbird.net/ –
An excellent email client, try it as an alternative to Microsoft Outlook.
Firefox – www.mozilla.org/ – If it wasn’t
for Google Chrome (which itself is based
on an open source browser), I’d use Firefox
as my web browser of choice.
LibreOffice – www.libreoffice.org/ – A
completely free, open source productivity
suite that’s remarkably good. Give it a try
as an alternative to Microsoft Office.
GIMP – www.gimp.org/ – despite the
unfortunate name, GIMP is a truly
impressive image manipulation tool (ie,
Photoshop alternative).
Shotcut – shotcut.org/ – a free, opensource, cross-platform video editor.
KeePass – keepass.info/ – a lightweight,
easy to use password manager. Check
KeePass out if you’re not already using
a password manager – it can help you
improve password security while reducing the number of passwords you have to
memorise.
And of course then there’s Linux – the
most versatile and widely used operating
system in the world. OK, not many of us
use Linux on our computers, but anyone
with an Android phone is using Linux and
most of the servers on the Internet run one
version of Linux or another. ▪
Damian Funnell  damian.funnell@
choicetechnology.co.nz has been advising
lawyers and law firms about technology
for quite a while. He is founder of an IT
services company and Hoodoo Cloud
Software Ltd, a cloud software company.
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Emerging from
COVID-19
The opportunity to
adapt and transform the
delivery of legal services
BY ANDREW
KING

Since COVID-19, the legal profession like so many people and industries has gone through a once in a
generation transformation.
Overnight everyone had to adapt
how they worked, often changing
traditional practices just to survive.
The next few months will be
tough for lawyers and their clients.
However, as we begin to emerge
from the pandemic, there is an
opportunity for everyone to transform how they work – from those
who had to embrace technology
to operate; through to those at the
forefront of legal innovation aiming
to stay ahead of the game.
The first-hand experience of
COVID-19 has given us a taste of
what may be possible, with the
opportunity to even come out of it
stronger.

Technology became
our lifeline
We all became totally reliant on
technology, as technology became
the lifeline for survival.
This reliance on technology came
as quickly as we heard words like
pivot, unprecedented, shift and the
new normal – or as quick as some
announced they were now ‘virtual
lawyers’ on social media!
Overnight everyone had to start
working differently – and remotely.

Some turned to Zoom (or a virtual
equivalent), while others had access
to all their systems and documents
through the power of the cloud.
Unsurprisingly many that had not
previously innovated or leveraged
technology struggled, with some
struggling to even enable their staff
to work from home.
Those that had invested the time
innovating and leveraging technology, still had their challenges,
although they have been able to
mobilise and respond quicker to
the disruption.
The disruption of COVID-19 may
be the catalyst for change that many
resisted for so long. Those that were
reluctant to innovate or invest in
technology would probably now
appreciate why they need to, and
the value of investing further going
forward.
Sure, the traditional law firm
model is not going to collapse – it is
just how these legal services can be
delivered which may change. What
COVID-19 has demonstrated is that
we can adapt and work differently if
we have to – changes that for some
were a long way off only a few weeks
back.

Opportunities to come
out of this stronger
As we emerge from COVID-19, we
have the opportunity to continue
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continually making small changes
to how you operate.
Technology adoption does not need
to be complicated or daunting, and in
a truly short time many have experienced first-hand how technology
can be utilised to greatly enhance
how they operate. As we move forward, this will accelerate technology
adoption and make life easier if any
situation like COVID-19 should arise
in the future.
The technology is available and
accessible – together with some
great New Zealand offerings too!

You cannot stand still

these great strides.
It is important to explore new ways of working, new
ways of winning work, while still personalising the client
experience and leveraging technology to work smarter
for clients.
Building the right culture inside organisations to
enable innovation is the starting point, with a culture
that is curious and open to change.
Most will want to capitalise on the success of remote
and flexible working, with a potential casualty being
if the same size and elaborate office space is required.
If we can incorporate the remote and flexible working
into practices, can we move beyond the same 8-6/5 day
working week (albeit potentially delivering some from
home), helping productivity and shifting the focus to
more outcome based.
Lawyers are going to have to help their clients navigate
these challenging times. Client needs and expectations
for legal services will be evolving as a direct result of
the pandemic, bringing opportunities for lawyers to
make their services more accessible and convenient
for clients. This could include enabling interactive and
collaborative online solutions to help clients.
More legal services can be commoditised, whilst
others will look at new business models, and pricing
structures together with leveraging technology to help
their firms practise law more effectively. More routine
and repetitive administrative tasks will continue to be
performed quicker, cheaper, and more accurately all
through the assistance of technology, again to better
meet the demands of clients.

Different stages of the journey
Everyone will be at different stages of their innovation
journey. For some this may be simply building on the
experience of working from home with Zoom.
An incremental approach may be the solution,
44

It is helpful to
understand the
lessons learned
from the
experience...
Those that will
come out of
this stronger
will largely
be built on
the work they
have invested
in innovating
and leveraging
technology

With whatever changes you do or
do not make, (before or after COVID19) – you cannot stand still!
It is important to remain curious
and open to change. We should continue to ask “how can we do this
better?” All to deliver legal services
that are more efficient, profitable,
whilst providing greater value and
outcomes for clients.
We have so much still to learn.
To navigate the opportunities, a
great starting point is to learn what
others are doing, but how they are
doing it. It is helpful to understand
the lessons learned from the experience, together with what they are
doing to deliver legal services for the
future in a post-COVID-19 world. We
are fortunate to have many excellent
New Zealand legal professionals
who can share their experiences.
Those that will come out of this
stronger will largely be built on the
work they have invested in innovating and leveraging technology. This
is an opportunity now for others to
appreciate how they can also adapt
how they work when they have to. ▪
Andrew King  andrew@lawfest.
nz has a long involvement in providing technology services and solutions to legal services providers. He
is the organiser of the annual legal
technology event LawFest, which is
running a virtual OnDemand event
‘LawFestLive’ on 5 August 2020,
 www.lawfest.nz.

Asking for help is
a sign of strength
Law is a fulfilling profession, but it can be a stressful one. If
you want ideas on improving your work-life balance, make
a start by engaging with our Practising Well resources at
lawsociety.org.nz/practising-well

Healthy Mind • Healthy Body • Healthy Practice

U P D AT E – A M L / C F T

J u ly 2 0 2 0 · L AW TA L K 9 4 1

U P D AT E – A M L / C F T

The AML/CFT
regime and some
miscellaneous issues
BY STEVE
DUKESON

Two years on, despite diligently
trying to understand and comply
with the AML/CFT regime, there
are still issues that are unclear
to me. The audit of my AML/CFT
Risk Assessment and Compliance
Programme was undertaken by a
firm that is clearly expert on the
regime and I learned a few things
as a result. However, I still have my
queries, only some of which are
set out in this article. (Some of the
queries that I’ve raised previously
remain unanswered.)
I could go through the ever-increasing plethora of guides,
seminars and other publications
but I suspect that I won’t find the
answers that I need, not to mention
that I may not have enough years
left in this life to go through the
mountain of information again.
Answers to my queries will be
gratefully received. Alternatively,
donations to enable me to retire.

Beneficial owners – chain
of company shareholders
I had initially thought that the intent
was to trace the ultimate beneficial
owner(s) ie, ultimate human person(s) who control the customer
or for whose benefit the matter is
undertaken, without having to be
concerned about immediate layers
of beneficial ownership on the way.
This wouldn’t seem to be correct.
The only statement that I’ve seen
on this is virtually a one-liner in the
46

Steve Dukeson

DIA Beneficial Ownership Guide at
para 17: “You should establish the
customer’s ownership structure
and understand the ownership at
each layer.”
Where there’s a chain of company shareholders (none of which
can be beneficial owners because
they’re not human persons), do you
“simply” trace through them to find
the ultimate beneficial owners of
Company A or do you have to do
CDD on the beneficial owners of
each company shareholder, all along
the chain?
It’s obviously a crucial point. (Of
course, it might be questioned why
such a complicated structure but
that’s a matter that would be relevant as to whether EDD is required
or even whether you decide to
accept instructions, assuming that
you can find good reason to do so.)

Drafting or reviewing an
agreement for the sale
or purchase of a business
or of a legal entity
This isn’t a new query but it’s an
important one. I don’t think that
I’ve seen any commentary on this,
at least, not in any Law Society
seminars or publications.
Would this be a captured activity?
There’s good reason to argue that it
wouldn’t.
The definition of designated
non-financial business or profession
in s 5(1)(a)(vi) of the AML/CFT Act
2009 is the first port of call, which

refers to:
“(B) engaging in, or giving
instructions on behalf of a
customer to another person
for, a transaction (within the
meaning of section 4(1) of the
Real Estate Agents Act 2008); or
“(D) a transaction on behalf
of any person in relation to the
buying, transferring, or selling
of a business or legal person (for
example, a company) and any
other legal arrangement. “
Transaction (for (B)) is defined in
s 4(1) of the Real Estate Agents Act
2008 as including: “the sale, purchase, or other disposal or acquisition of any business (either with or
without any interest in land).”
In relation to (B) and (D), is drafting or reviewing an agreement for
the sale and purchase of a business
or of a legal entity engaging in the
sale or purchase of the business? Is
the lawyer thereby engaging in a
transaction? (I’m focusing on sale
and purchase but note that the
wording in the legislation is wider
than this – eg, acquisition, disposal,
transfer.)
By way of comparison, section 5(1)
(a)(vi)(A) refers to: “engaging in, or
giving instructions on behalf of a
customer to another person for, any
conveyancing (within the meaning
of section 6 of the Lawyers and
Conveyancers Act 2006) to effect a
transaction (within the meaning of
section 4(1) of the Real Estate Agents
Act 2008).”
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Conveyancing is defined in section 6 of the Lawyers
and Conveyancers Act 2006 to include: “legal work
carried out for the purpose of effecting or documenting
a sale or purchase of a business, whether or not land
is involved.”
What are we to take from the specific reference to
legal work for effecting or documenting a transaction?
Similar wording doesn’t feature in s 5(1)(a)(vi)(B) or (D)
of the AML/CFT Act.
Regardless, should documenting a transaction be
taken to be engaging in the transaction?
From informal discussions with experts, my understanding was that they didn’t consider that drafting or
reviewing an agreement would be engaging in a captured
activity ie, wouldn’t be engaging in a transaction. But
rather than antagonise the DIA, I think that the plan
was to undertake CDD nevertheless as if the matter
were a captured activity.
Usually, the matter would eventually be caught if
settlement would involve payment though the law
firms advising the parties, because this would involve
managing client funds. However, there are occasions
where the parties settle between themselves and in those
circumstances, it would be a crucial decision whether or
not to assume that drafting or reviewing an agreement
would be a captured activity. CDD may be extensive
and/or complicated where trusts or overseas parties
are involved.
Note that if drafting or reviewing isn’t a captured activity but settlement would occur between the lawyers,
there shouldn’t be any need to undertake CDD at the
outset, because the lawyers wouldn’t initially be engaged
in a captured activity. (No doubt, in practical terms,
it would make sense to carry out CDD at the outset,
to ensure that it’s done and without later resistance
from or delay caused by the client.) However, how in
that case does one carry out CDD before entering into
a business relationship? (Doesn’t make sense to me to
view this as delayed CDD, because there’s no captured
activity initially.)
This is another issue that shouldn’t require speculation.

Examination and written findings
in relation to certain matters
Section 57(1)(g) requires a Compliance Programme to
contain procedures for
“examining, and keeping written findings relating to:
“(i) complex or unusually large transactions; and
“(ii) unusual patterns of transactions that have no
apparent economic or visible lawful purpose; and
“(iii) any other activity that the reporting entity
regards as being particularly likely by its nature to
be related to money laundering or the financing
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of terrorism.”
Note that such transactions would require EDD (s 22(1)
(c)), even if the complexity or unusually large size have
a clear commercial explanation.
At what point does a transaction become complex?
Some lawyers may find a transaction less complex than
others. Many business transactions may involve some
degree of complexity. (If a transaction is so complex
that it requires detailed explanation, it may be outside
a lawyer’s comfort zone in any case – eg, it may present
increased likelihood of negligence.)
Unusually large compared to what, having regard to
what? Unusually large for the client? For the lawyer? I
know that some experts have suggested arbitrary dollar
limits for some law firms but the figures seem to have
been largely plucked out of the air.
What would be activity that the reporting entity
regards as being particularly likely by its nature to be
related to money laundering or the financing of terrorism? The DIA may consider that every conveyance
is such an activity.
From memory, I’ve seen very little on these matters,
especially as they relate to lawyers.

New Technologies

What would be
activity that
the reporting
entity regards
as being
particularly
likely by its
nature to
be related
to money
laundering or
the financing
of terrorism?
The DIA may
consider
that every
conveyance is
such an activity

Section 57(1)(i) requires a Compliance Programme to contain procedures for: “preventing the use, for
money laundering or the financing
of terrorism, of products (for example, the misuse of technology) and
transactions (for example, nonface-to-face business relationships
or transactions) that might favour
anonymity.”
Such matters would require EDD
under s 22(5).
As can be seen, one focal point
of s 57(1)(i) is on any transaction
that may favour anonymity eg, non
face-to-face meetings. Non faceto-face business relationships are
pretty much the norm these days,
or close to it. Though most of my
work isn’t caught by the regime, I
seldom see clients in person – this
often includes new clients, who
I’ve never met in person and may
never meet. Communications are by
email or phone, occasionally though
virtual meetings.
What does s 57(1)(i) mean in this
context, when I’m involved with a
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captured activity in the ordinary course of my business
eg, a sale and purchase of a business or of a legal entity
(if caught by the regime in either case) or a lease of
commercial premises? Is EDD required pursuant to s 22(5)
simply because all communications are by email? If
so, would the position be different if CDD is able to be
conducted in person at the outset or by reliance on
appropriately certified identity documents?
Presumably, for s 57(1) and s 22(5) to apply in relation
to transactions that favour anonymity, there has to be
something more than a reliance on non face-to-face
meetings. There would surely be no cause for concern if
the client and beneficial owners can be readily identified
through acceptable AML/CFT means, notwithstanding
that thereafter all communications may be electronic.
As a result of the independent audit of my AML/CFT
documents, I’ve gained a small insight as to products/
technology that may be of concern eg, Nord VPN and
Bitcoin were mentioned when I raised some queries
following the audit.
As to Nord VPN, I haven’t at this stage even looked
this up – would I know that it’s being used?
As to Bitcoin, I know that it exists but I don’t propose
to try to understand it. My Terms of Engagement don’t
permit payment of legal fees by Bitcoin and I don’t
propose to advise any client where the need to understand Bitcoin would be fundamental to accepting their
instructions. Is it too late to study for a trade?

Ongoing Monitoring
Another matter that I’ve raised previously.
You would be forgiven if, having read various publications, you feel that once an AML/CFT client has a
foot in the door, you have to monitor them from that
point onwards (at least, while they’re a client). This is
pretty much what’s said in an online seminar on the
DIA website (which is directed at a general audience,
not just lawyers). I don’t believe that this is correct.
Assume that you assist a client with a conveyance
or a sale or purchase of a business (let’s assume that
the latter is caught by the regime if only because settlement will occur between lawyers). You carry out your
CDD at the outset. The transaction takes two months
to complete. In the absence of any circumstances that
occur along the way that cause AML/CFT concern, do
you have to engage in ongoing AML/CFT monitoring?
If so, how often? If not, what if the matter takes three
months or four months, etc?
Just asking these questions shows the unsatisfactory
application of the regime in relation to law firms. As
lawyers, we aren’t like financial institutions, which may
have long lasting ongoing financial relationships with
their customers (hence the need for ongoing monitoring).
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It’s presumably clear that if you’re engaged in a captured activity, then once it’s completed, you have no
ongoing obligation under the regime to engage in AML/
CFT monitoring of your client, whether or not you have
an ongoing business relationship with them. If the client
instructs you at some future point in time in relation to a
captured activity, you would need to undertake CDD. The
starting point has always to be whether we’re engaged
in or propose to be engaged in a captured activity – if
not, the regime doesn’t apply to us.
The issue of ongoing monitoring is an important
one. I can’t recall seeing these issues addressed in
any Law Society seminars or publications and again,
it would be helpful to have an expert provide an
informed view.

Business Relationship
It doesn’t seem to have been commented on, at least
in detail, but there’s something odd (and if not odd,
then awkward) about the requirement to undertake
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CDD before entering into a business
relationship with the client.
At least in relation to my clients,
who are business clients, it is more
often the case than not that when
they first instruct me, it’s on the
basis that we enter into a business
relationship – ie, it’s contemplated
that they are engaging me in
relation to a specific matter and
that they will or are likely to want
me to act for them again, as and
when required, in a broad context.
I may be asked to do anything
that’s within my area of expertise,
eg, employment matter, lease of
commercial premises, company
law advice, sale and purchase of
business, trade mark matter, etc.
So, if the need for CDD arises in
relation to an existing client, most
likely, there’s already a business
relationship. How do I undertake
CDD before entering into a business
relationship with the client? You
might say, don’t worry, they’re an
existing client and if there’s been
no material change in the business
relationship, there’s no requirement
to undertake CDD. True, but could
this state of affairs endure indefinitely? At the very least, might the
DIA try to argue that in some way or
another, there will have been a point in time where CDD
is required? Even if there’s no legal basis for that, does
anyone really want to have to do battle with the DIA?
It’s energy sapping enough having simply to cope with
the regime (certainly, for sole traders like me, part-time
players like me, and I assume, for more than just a few
small firms).
Note in passing that if there’s been a change in the
nature of the business relationship with your existing
customer that necessitates CDD, the legislation necessarily recognises that this would be undertaken after
the business relationship was formed.
Apart from dealing with existing customers, there’s
also the question of how you approach the question
of charging for CDD in relation to a new client, before
entering into a business relationship with them. You
would enter into a business relationship at the time
that they accept your Terms of Engagement, when
they give you or confirm instructions to proceed with
a specific matter. To comply with the AML/CFT, how

do you get an agreement to pay your CDD costs before
a business relationship is entered into? It seems to
me that there are two ways. (This is an issue that I’ve
mentioned before.)
The simplest is to make it clear that no business relationship is entered into until CDD has been completed to
your satisfaction and, if you want to go this far, until your
CDD costs have been paid. On the few occasions where
I’ve thought that the regime would apply to my practice,
my Terms have provided that where the proposed client
accepts them, my acceptance of their instructions and
the entry into any business relationship is conditional
upon CDD satisfactory to me and payment of my CDD
costs. (This doesn’t deal with the situation where I carry
out CDD but then decline to act, having incurred time
and possibly expense in carrying out the CDD.)
Alternatively, you could send the prospective client
Terms that only relate to the carrying out of CDD. Once
CDD has been undertaken (and if appropriate, the costs
have been paid), you could then send out your Terms
for the real business at hand.
The New Zealand Law Society has issued guidance
on this and as I understand the guidance, seems to see
no problem in sending out Terms of Engagement that
include terms as to charging for CDD. The Law Society
states that “The charge must be clearly explained in the
terms of engagement provided to the client at the start
of the relationship”. This seems to miss the point that
CDD should normally be undertaken before entering into
the relationship. (The Law Society also refers to the CDD
charge being shown as an expense in the bill of costs
but I can’t see why it couldn’t be charged for on a time
basis like any other service, whether it be the subject
of a stand-alone invoice or be included in an invoice for
the matter to which the CDD relates.)
I’m all for keeping things simple (and hope that
the Law Society guidance is appropriate), but that’s a
contradiction in terms for just about every aspect of
the AML/CFT regime. The mere fact of having to consider the issue of CDD before entering into an business
relationship illustrates the complexity of the regime
and how much of the regime is ill-suited to lawyers (as
opposed to financiers).
From discussions with a couple of small firms, who’ve
paid for expert assistance in drafting their AML/CFT
documents, I think that there’s still some confusion
out there and there remain uncertainties caused by the
legislation, even if those of us who seek the light have
different queries. ▪
Steve Dukeson  steve@dukesons.co.nz is the principal
of Dukesons Business Law, an Auckland commercial
law firm.
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The Cannabis
Legislation and
Control Bill 2020
BY OLIVER
FREDRICKSON

On 1 May 2020, the final Friday of Alert Level 3,
the Beehive released the complete and final version of
the Cannabis Legislation and Control Bill 2020 (the bill).
The bill will be voted on at this year’s General Election,
with the two options being:
Yes, I support the proposed Cannabis Legalisation
and Control Bill.
No, I do not support the proposed Cannabis
Legalisation and Control Bill.

Oliver
Fredrickson

Purpose
The overarching objective of the bill is to reduce the
harms associated with cannabis use. To this end, the
bill will provide a regulatory framework to legalise and
control the production, possession, and use of cannabis in New Zealand. This will allow the government to
effectively take control of the cannabis market “from
seed to sale”.

Cannabis Regulatory
Authority
The bill creates the Cannabis
Regulatory Authority. The Authority
would oversee regulation of the
supply and use of cannabis in New
Zealand in a way that –
1. promotes the well-being of New
Zealanders; and
2. reduces the multiple harms associated with cannabis use; and
3. reduces the overall use of cannabis over time.
The primary functions of the
Authority will include:
1. licensing and authorising activities in the cannabis supply chain;
2. setting limits on the allowable levels of THC in cannabis
products;
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3. regulating cannabis production
and marketing;
4. administering and collecting
excise taxes, levies, and fees; and
5. conducting public education campaigns to raise public awareness
of the harms associated with
cannabis use.
Importantly, the Authority must also
operate in a way that allows it to
develop meaningful relationships
with iwi and Māori representatives.
This is particularly significant as
Māori communities are the most
disproportionately affected by cannabis-related harms and convictions
under the present model.

Who can do what?
The bill enables all persons aged 20 or over to grow,
purchase, and consume cannabis under certain specified
conditions.

Growing

The
overarching
objective
of the bill is
to reduce
the harms
associated
with cannabis
use. This will
allow the
government
to effectively
take control of
the cannabis
market “from
seed to sale”

Any person over the age of 20 will be able grow up to
two cannabis plants, with a maximum of four plants
grown on a single property. A cannabis plant may only
be grown if it is out of public sight or in an area that
is not accessible from any public area. If an individual
fails to comply with these requirements, they will face
an infringement fee of $500 or a fine imposed by the
court of up to $1,000.

Products available
Cannabis products will only be available at physical
stores. The bill also places a number of controls on what
products may be sold and how they may be supplied.
First, there will be a complete ban on advertising for cannabis products. The Authority will also develop packaging requirements that discourage cannabis consumption,
such as plain packaging and additional health warnings.
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Further, to help consumers make informed decisions, all
cannabis product labels will have to show the amount
of THC (tetrahydrocannabinol), CBD (cannabidiol), and
how the product compares to the daily purchase limit.
The Authority will also set a potency limit of THC that
no product may exceed.
Cannabis edibles, a concern already raised by members of the Opposition, would be required to meet
additional requirements. Edibles will be restricted to
baked products that do not require refrigeration or
heating and will be banned if they are found to appeal
to children or young people.
Finally, certain cannabis products will remain prohibited, for example: cannabis beverages, products
designed to increase the psychoactive or addictive
effects of cannabis, and products that involve ways
of consuming cannabis that are higher risk, including
injectables or suppositories.

Purchasing and Possessing
The bill sets the threshold for purchase and public possession at 14 grams of dried cannabis (or its equivalent:

70 grams of fresh cannabis, 14 cannabis seeds, 210 grams of cannabis
edibles, 980 grams of liquids, or 3.5
grams of concentrates).
Any person over the age of 20 may
purchase up to 14 grams of dried
cannabis (or its equivalent) per day
from a licenced cannabis provider
and also possess up to 14 grams of
dried cannabis (or its equivalent) in
public. This threshold has already
proven controversial. However, as
Iain Lees-Galloway MP has pointed
out, there is no maximum amount
of alcohol that an individual may
purchase at any one time. Simply
because an individual will be legally
entitled to purchase 14 grams of cannabis per day, does not mean they
will actually purchase (much less
consume) this amount. For reference,
the maximum amount is 30 grams
in Canada, 28 grams in Washington
State, and 28 grams in Colorado.
A breach of the purchasing or
possession regulations will result
in an infringement offence, with
fines ranging from $200 to $1,000.
However, any person who sells or
offers to sell cannabis without holding a licence is liable to two years’
imprisonment or a fine not exceeding $100,000. This hefty punishment
illustrates the government’s strong
desire to entirely eradicate the illicit
market for cannabis.
An interesting but necessary part
of the bill relates to the “social sharing” of cannabis. A person may gift,
share, or supply up to 14 grams of
cannabis with another person over
the age of 20, provided they do not
do so for a pecuniary advantage.

Consumption
Public consumption of cannabis
will not be permitted. A person may
only consume cannabis at a private
residence or a premise that holds a
“Consumption Premises” licence.
These premises will provide a space

for the on-site consumption of cannabis products and will operate very
similarly to bars currently. Entrance
will be limited to individuals over
the age of 20 and each premises will
be required to provide conventional
food and drink and ensure that customers follow safe practice. Smoking
or vaping cannabis indoors will also
remain prohibited.

The Money Side
In the current illicit market, growers
are forced to operate small scale,
indoor hydroponic facilities which
have high per-unit costs and a
high carbon footprint. If cannabis
is legalised, outdoor growing, using
natural light and rain, can reduce
both cost and carbon footprint. The
government anticipates that these
reduced costs will allow regulated
cannabis distributers to drive illegal
growers and suppliers out of the
market.
The New Zealand Institute of
Economic Research has prepared
a comprehensive discussion paper
analysing the projected economic
impacts of cannabis legalisation.
Most notably, it estimated that with
a 25% excise tax and GST attached,
the cannabis industry could raise
about $490 million per year in annual
revenue. This revenue will be used
to directly fund services that will
assist in reducing the harm caused
by cannabis use. This increased revenue would be further bolstered by
the almost $200 million that could be
saved by diverting Police resources
away from cannabis enforcement. ▪
Oliver Fredrickson recently completed an LLB(Hons)/BCom at
Victoria University of Wellington
and works as a Clerk to the
Chief District Court Judge Heemi
Taumaunu. He can be contacted
at  oliver.fredrickson@justice.
govt.nz
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Does the legal profession
have any interest in the legal
rights of accident victims?
BY DON
RENNIE

Since 1974 when the common law
right of accident victims to sue to
recover damages for personal injury
was abolished, the legal profession
has shown very little interest in
ensuring that the statutory ACC
scheme adequately replaces common
law and former statutory rights of
accident victims.
Lack of professional interest
probably arises from the fact that
lawyers find it difficult to make a
viable income from handling ACC
cases. Not only is the legislation
complex and prolix but the jurisprudence is extensive and few lawyers
are prepared to commit themselves
to becoming proficient enough to
advise accident victims.
It is made even more difficult with
the current legal aid rules that mean
a lawyer can barely recover overheads, let alone make an acceptable
income from handling legally aided
ACC clients. Any legal aid granted
is only a loan and must be repaid if
compensation is recovered or otherwise it remains a debt owing. The
position is so bad that in Auckland –
a city with a population in excess
of 1.675 million – no lawyers will
handle legally aided ACC cases.
ACC advocates are not legally
qualified or registered but regularly
advise accident victims by interpreting how the Act, regulations
and the court decisions, apply to
clients. This probably breaches the
Lawyers and Conveyancers Act 2006
and is in direct contrast to advocates
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provided under the Health and Disability Commissioners’
legislation who are specifically prohibited from giving
legal advice.

The Woodhouse Report
recommendations

Not only is
the legislation
complex and
prolix but the
jurisprudence is
extensive and
few lawyers
are prepared
to commit
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to becoming
proficient
enough to advise
accident victims

The 1967 Report of the Royal Commission on
Compensation for Personal Injury in New Zealand made five
specific recommendations which have been the subject
of articles in LawTalk – commencing with “Community
responsibility” (LawTalk 917, May 2018), followed by
“Comprehensive entitlement” (LawTalk 919, July 2018),
“Complete rehabilitation” (LawTalk 920, August 2018),
“Real compensation” (LawTalk 926, March 2019) and
“Administrative efficiency” (LawTalk 935, December
2019). These articles are available on the New Zealand
Law Society website in the section Practice Resources/
Practice Areas/Accident Compensation.
There has been no comment in LawTalk about these
articles. The Law Society’s Accident Compensation
Committee, of which the author was convenor for 16
years, received little correspondence from practitioners
raising ACC issues, principles, or policies, yet the articles
point out how far the current legislation and the policies
and practices of the ACC have departed from the five
Woodhouse recommendations. It is difficult to determine
the principles the ACC currently operates on, other than
an apparent desire to follow private insurance principles
by reducing claims and costs and building up reserves
that in 2019 exceeded $45 billion.

Independence of AC Commission
The original Accident Compensation Commission was
an independent statutory body. The chairman, or one
of the commissioners, had to be a barrister of at least
seven years’ experience – in other words, the same
qualification as required for appointment as a judge.
Woodhouse recommended that appointment of commissioners was to be made by the Governor-General
and appointments were to be for a period of six years.
As an independent statutory body the Commission,
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like the Health and Disability
Commissioner, was to be answerable to Parliament, not the Minister
or the government-of-the-day.

Abolition of the
Independent Commission
The independent Commission
was abolished by the Muldoon
Government in 1983 by the
Accident Compensation Act 1982.
The Act established the Accident
Compensation Corporation and
replaced the three independent
commissioners with a Board of
Directors appointed by the Minister.
No Board member was required to
have any legal qualification. The
government-appointed Board was
required to follow Government
policy and the independence of
the former Commission was lost.
Notwithstanding that it had a major
impact on the statutory replacement
for the loss of the right to sue for
damages for personal injury, this
fundamental change attracted little
or no attention or comment from
the legal profession.
Iain Lees-Galloway, Minister
for ACC, is currently considering
positions on the ACC Board and
Treasury has called for expressions
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of interest from persons having
the skills noted in the position
specification on the Treasury Board
Appointments website. There is no
requirement for any Board member
to have skill, experience or expertise
in safety or accident prevention,
knowledge experience or expertise
in the medical treatment of accident
victims or knowledge experience
or expertise in the rehabilitation of
accident victims.
Current ACC Board members have
expertise and experience in business, finance and investment which
reflects the Board’s major interest
which is obviously in the financial
management of the scheme in
accordance with the requirements
of the Minister of Finance for
Crown Financial Institutions and
the Minister for ACC.

Ministerial Service
Agreement with ACC
To clarify government policy,
the Minister for ACC enters into
a Service Agreement with the
Corporation Board. The service
agreement for the 2019/20 years
clearly states the Corporation: “...
must ensure that the ACC functions
as a publicly administered and

delivered social insurance scheme
distinct in character from a private
insurance company”.
There is no mechanism to ensure
that the ACC Board complies with
the service agreement. Indeed, the
way the ACC has operated over the
last 46 years is almost indistinguishable from the way a large private
insurance company operates.

Impact of operation by
ACC on accident victims
The Corporation has been set up
and operates so that the burden of
proof is on claimants to prove to
the satisfaction of the ACC, that
their injury is covered by the complex and prolix wording of the AC
Act and that they have a right to
the entitlements provided by the
Act. Few, if any, accident victims
have any knowledge of the Act
and Regulations and the extensive
jurisprudence that has developed
since the law was introduced. It is
almost impossible to challenge an
ACC decision without legal or other
independent expert assistance.
The structure and methods of
operation of the ACC has affected
the rights of hundreds of thousands
of accident victims and one might
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have expected that lawyers would have been more active
and vociferous about the way many victims have been
treated. That has not been the case.

Current situation
(1) The ACC scheme is not insurance. It is a unique statutory socio/legal system covering all personal injury
suffered in New Zealand.
(2) The unique character of the scheme envisaged by
Woodhouse is not reflected in the legislation or how
the scheme is administered.
(3) The ACC has been structured and operates as an
insurance company and is not set up, organised or staffed
to administer a unique socio/legal system.
(4) The scheme is funded by an outdated levy system
inherited from the previous Workers Compensation Act
and, in relation to work injuries to earners, is based on
the private insurance principle of risk-related classification of industrial activity. The levy system is what would
be expected in an insurance scheme where entitlements
were limited but is unrelated to entitlements payable
under the AC legislation.
(5) Since the independent Accident Compensation
Commission was abolished in 1983 and the three
independent commissioners were dismissed, the
Board of Directors appointed by the Minister of the
government-of-the day, has been required to follow
government policy. It is therefore subject to changes
in policy, dependent on the political party currently in
power which does not necessarily reflect the Woodhouse
Principles or the actual needs of past, present or future
accident victims.
(6) Since premiums and levies have been required to
be collected on a “fully funded” basis, the emphasis has
been on setting levies at rates which ensure the building
up of reserves ostensibly to recognise the insurance
principle of premiums being sufficient to cover the future
cost of current claims. Risk-related levies reflect a “user
pays” principle which is contrary to the Woodhouse
principle of community responsibility.
(7) Levies and premiums were required to be set on
a fully funded basis at a time when the law allowed
private insurers to offer cover and ACC entitlements for
work injuries. That requirement was changed in 2000 by
the Helen Clark-led government that removed private
insurers and prohibited them from offering such cover. At
the same time, presumably by oversight, the requirement
for “full funding” of the ACC levy accounts, was not
removed from the legislation. The AC Corporation has
continued using that provision to authorise the collection
of levies in excess of what is required to fund the system
on the former, pay-as-you-go basis.
(8) There is no logical reason for a public organisation
like ACC to collect compulsory levies in excess of what
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The legal
profession has
been silent on
many important
issues resulting
from the loss
of common
law rights by
accident victims,
the nature of the
ACC legislation
and on the way
the law has been
administered
by ACC... They
should raise their
concerns

is required to operate a statutory
scheme, in order to provide an
investment fund to meet estimated
future liabilities
(9) The ACC regulations and
the administration of the scheme
breach numerous laws (eg, in
relation to weekly compensation for
superannuitants, the Human Rights
Act 1993 and the New Zealand Bill of
Rights Act 1991 as well as in relation
to work injuries, the International
Labour Organisation conventions)
which New Zealand has ratified.
(10) Like an insurance company,
ACC has a strong emphasis on
restraining costs in operating the
scheme often at the expense of
claimants who have lost common
law rights.
(11) The ACC has a unique database of all claims for cover and entitlements by accident victims since
the scheme commenced in 1974 but
the Board has no apparent interest
in ACC being an internationally
recognised centre of excellence and
research on the prevention of accidental injury or the treatment and
rehabilitation of accident victims.
The legal profession has been silent
on many important issues resulting
from the loss of common law rights
by accident victims, the nature of the
ACC legislation and on the way the
law has been administered by ACC.
The legal profession should have
concerns about the rights of accident victims. They should raise their
concerns with the New Zealand Law
Society, or by writing to LawTalk
or with their local Member of
Parliament. ▪
Don Rennie  rendon@actrix.
gen.nz was convenor of the Law
Society’s Accident Compensation
Committee from 1990 until 2019.
He has worked for the ACC and
in private practice and is widely
published in the areas of accident
compensation and personal injury.
The opinions in this article are of
Mr Rennie in his private capacity.
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Changes to the Overseas
Investment Act 2005
BY PEDRO
MORGAN

Urgent changes to the Overseas Investment Act
2005 came into force on 16 June 2020 and impact overseas investors purchasing New Zealand businesses,
land or other assets. These changes widen the range
of business transactions that the Overseas Investment
Office must screen under the Act.
These measures build on those introduced in October
2018 that brought residential land into the overseas
investment regime and changed the rules for forestry
land.

Further reforms to the overseas
investment regime
After the reforms introduced in October 2018, a second
targeted review of the Overseas Investment Act started.
The second review aimed to improve the balance
between effectively managing risks posed by overseas
investment and simplifying the Overseas Investment
Act to better support productive overseas investment.
Following public consultation on a range of proposals,
the Government introduced the Overseas Investment
Amendment Bill (No 2) (the Phase Two Reform Bill) on
19 March 2020.
However, the COVID-19 pandemic and related economic downturn has changed the overseas investment
risk environment. While some businesses may need
access to capital quickly to remain viable, the sale of
others may undermine New Zealand’s national security.
It could also result in a transfer of knowledge and jobs,
or the loss of entry points into global value chains, or
control of cornerstone businesses in sectors displaced
by the COVID-19 pandemic.
Economic conditions have also caused a fall in value
of some New Zealand businesses. This increases the
risk that overseas investors may acquire ownership
or control of New Zealand business assets – without
government scrutiny or knowledge in situations where
that investment is contrary to New Zealand’s national
interest. Such transactions could undermine New
Zealand’s economic or national security. It could also
mean that productive businesses offering significant
benefits to New Zealand – and that are important to
New Zealand’s long-term productivity and economic

recovery – are acquired at prices that
don’t reflect their long-term value.
To date, the Government has
announced multi-billion dollar
financial support to businesses. By
themselves, however, these measures are unlikely to guarantee ongoing business viability – businesses
may still need overseas investment.
Parts of the Phase Two Reform
Bill have now been combined with
new amendments to mitigate the
economic effects of COVID-19, as
well as manage existing gaps in
New Zealand’s overseas investment scheme. This resulted in two
bills. The first was the Overseas
Investment (Urgent Measures)
Amendment Bill that came into force
on 16 June 2020. The second is the
Overseas Investment Amendment
Bill (No 3) which contains the Phase
Two Reform Bill provisions not
included in the Urgent Measures
Bill. The Amendment Bill (No 3)
has been introduced and referred
to select committee, and will follow
the normal legislative process. The
original Phase Two Reform Bill has
been withdrawn.
T h e c h a n ge s s u p p o r t t h e
Government’s business response
package, ensuring the right checks
and balances are in place to protect
those businesses important to our
national security, economy, and
communities. They also ensure we
have the tools in place to manage
risk and safeguard New Zealand’s
sensitive assets.
New Zealand is not alone in
taking steps to increase oversight
of overseas investment. Australia,
Canada and a range of European

countries have all tightened their
overseas investment schemes.
New Zealand continues to be
open for business. Productive overseas investment will be central to
our economic wellbeing, both in this
time of recovery and beyond.

Summary of the changes
The key amendments in this first
set of urgent changes are:
• A temporary emergency notification requirement and national
interest assessment for business
transactions of less than $100 million where a controlling interest
is being acquired.
• Applying the new national interest assessment to transactions
that already require consent
under the Act (if that transaction
gives rise to a national interest
concern).
• Simplifying the regime for lowrisk transactions.
• Stronger enforcement powers.

Temporary emergency
notification requirement
Overseas investors must notify
the Overseas Investment Office of
all investments resulting in more
than 25% overseas ownership of a
New Zealand business or its assets,
or an increase to an existing holding
beyond 50, 75 or 100%. Notifications
commenced on 16 June 2020 via
www.linz.govt.nz./OIOnewrules. There
is no cost to submit a notification.
The exemptions in the Overseas
Investment Regulations 2005 have
been extended to apply to notifications as well. This means that transactions like business restructures
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with no change in ownership,
changes in trustees, and security
arrangements will generally not
need to be notified.
Overseas investors must otherwise notify the Overseas Investment
Office before a transaction is given
effect. If necessary, the transaction
can be entered into before notifying
us if it’s conditional on a direction
order being made.
We’ll assess the notice within 10
working days to determine whether
the transaction needs to have a
national interest assessment. Most
transactions will proceed after the
initial assessment, without requiring further review. To begin with,
the initial assessment decision will
be made by Associate Minister of
Finance, Hon David Parker.
There are a number of factors
that are generally considered when
determining whether an investment is contrary to New Zealand’s
national interest:
• National security, public order
and international relations.
• Competition (as well as any scrutiny applied by the Commerce
Commission).
• The economic and social impact
(the benefit to New Zealand test,
which provides a formal framework for this kind of assessment
in respect of sensitive land, serves
as a guide for the types of matters the Government is likely to
consider when considering the
economic and social impact of
investments in business assets).
• Alignment with New Zealand’s
values and interests, and broader
policy settings.
• The character of the investor.
The small number of notifications
called-in by the Associate Minister
will be assessed further against the
national interest test, and could
result in conditions being imposed
or the investment being stopped.
The national interest assessment
may take up to a further 30 working
days, and if an application is particularly complex or sensitive, then
that could be extended for another
30 days. The Overseas Investment
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Office will be in contact throughout
if this is the case.
The Minister of Finance, Hon
Grant Robertson, will then determine whether the investment is
contrary to the national interest
and take a risk management action,
such as allowing the transaction
to proceed with conditions (if any)
appropriate to manage any risks
to national interest. In very rare
circumstances, the Minister may
prohibit the transaction from going
ahead or require it to be unwound.
To ensure transparency, the
Overseas Investment Office will
publish decisions to allow a transaction to proceed with conditions,
block a transaction, or force an
investor to sell an investment.
Decisions to unconditionally allow
transactions to proceed will not
generally be published.
The notification requirement will
be reviewed by the Government
every 90 days and will only remain
in place while the effects of the
COVID-19 emergency justify the
requirement continuing.

Applying the new
national interest
assessment to
applications under the
consent pathways
The new national interest assessment can also be applied to transactions that already need consent.
The assessment will be in addition
to the existing consent criteria.
The national interest assessment
will apply in all cases where the
investor is a non-New Zealand
government investor or is 10% or
more owned by a non-New Zealand
government investor, or where the
investment is in a strategically
important business. Strategically
important businesses include certain airport and port companies,
business involved in electricity
generation and distribution, water,
telecommunications, some media
companies, and critical direct
suppliers to the intelligence and
security agencies.
The national interest assessment

can also be applied in other cases
if the Minister considers that a
transaction could be contrary to
New Zealand’s national interest.
Investors will be notified if the
national interest test will be applied
on this discretionary basis.
Transactions that were entered
into and for which consent was
sought before 16 June 2020 will
not be subject to a national interest
assessment. Transactions that have
already received consent will not
be reopened.
Additional information about
the national interest assessment
can also be found in a Guidance
Note published by Treasury:
https://treasury.govt.nz/publications/
guide/foreign-investment-policy-andnational-interest-guidance.

Simplifying the regime
for low-risk transactions
The regime has been simplified so
that some low risk transactions no
longer need consent. These changes

U P D AT E – O V E R S E A S I N V E S T M E N T

will mainly help listed companies
with overseas ownership between
25% and 50%, and investments
that adjoin certain types of sensitive land. These changes are
made through an automatic and
unconditional ‘standing consent’.
No application will be required.
The changes also resolve an
ambiguity about whether the origination and transfer of debt and
debt securities requires consent.
The clarification in respect of origination is a permanent change to the
regime while clarification in respect
of transfer is another automatic
standing consent.
The standing consents will
be reviewed when the Overseas
Investment Amendment Bill (No 3)
is considered and will likely become
permanent then.
A small number of applications
currently being processed by the
Overseas Investment Office will
also benefit from these changes.
Applicants would have had contact

from the Overseas Investment
Office if these changes affect their
application. However, applicants
should contact us if they consider
the changes apply to them, but we
have not contacted them.
The changes also simplify the
‘investor test’. Currently, the investor
test requires investors to provide a
large amount of information. It also
tests investors we are not concerned
about (such as New Zealanders, and
those who have previously passed
the test). At the same time, the test
does not directly apply to corporate
entities.
The investor test will be simplified to better target material risks
that may be posed by investors.
This should reduce the amount of
information that investors need to
provide, without compromising
the government’s ability to protect
New Zealanders. It will also allow
the Overseas Investment Office to
take into account the character of
corporate investors as part of the new
highly specific changes to this test.
This change will come into force
later in 2020, with the existing test
applying in the meantime.

Stronger enforcement
powers
Stronger enforcement powers
support the Overseas Investment
Office’s ability to act against investors who do not comply. Changes
include:
• Allowing the regulator to seek
injunctions and accept enforceable undertakings, increasing the
regulator’s ability to act against
those that break the rules.
• Increasing maximum fixed
civil pecuniary penalties from
$300,000 to $500,000 for individuals and $10 million for others.
• Introducing new tools to manage
investors who pose significant
national security and public order
risk, including (in extreme cases)
placing a business into statutory
management.
The Act also includes provisions to
ensure that natural justice rights
and classified security information

can both be adequately protected
during any court proceedings.

How you can help
your clients
While the Overseas Investment
Office is providing a range of material to support businesses, investors
and their advisors, we are also
encouraging overseas investors to
get independent advice.
There are many things you can
do to help your clients.
• Ensure that you and those you
work with know about the new
rules.
• Encourage others in your professional networks (especially
accountants, business brokers,
and others involved in commercial transactions) to learn about
the new rules.
• Update your transaction checklists and procedures to account
for the new rules.
• Encourage your overseas clients
to make agreements conditional
upon a direction order being
given (this will help them to
avoid inadvertently breaching
the rules).
• Be prepared to give a complete
and accurate notification on
behalf of your clients, and to give
the notification as early as possible in the transaction process.
It is important that New Zealand
businesses are getting the advice
they need to ensure they comply
with these changes and can do
the right thing. Please get in touch
with the Office if we can assist by
emailing OIO@linz.govt.nz. More
information about the changes –
including the online notification
form – is available from www.linz.
govt.nz/OIOnewrules.
We also encourage you to subscribe
to and read our newsletter Pānui and
that you encourage colleagues and
professional networks to sign up too.
This is available in the About Overseas
Invesment Office/Contact OIO section
of the LINZ website.▪
Pedro Morgan is a Principal Advisor
in the Overseas Investment Office.
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Electrix Ltd reaffirms
NZ quantum meruit
position for contractors
BY DERYA
SIVA

In the recent case of Electrix Ltd v The
Fletcher Construction Company Ltd [2020]
NZHC 918 Justice Palmer reaffirmed the
New Zealand position regarding quantum
meruit with respect to contractors seeking compensation for goods and services
provided in the absence of a concluded
contract (at [80]).

Derya Siva

Quantum meruit in New Zealand

Quantum meruit generally
Quantum meruit is a common law (restitutionary) remedy which allows a party to
recover the reasonable value of services
provided, when there is no enforceable
contractual obligation to pay for the services. This can arise where the parties failed
to conclude a contract or their contract
lacks a workable payment mechanism. The
phrase ‘quantum meruit’ means ‘as much
as he deserves’.
Generally, a contractor’s quantum meruit
claim will succeed if it can show that it provided work or services to the principal in circumstances where the contractor is entitled
to be compensated by the principal by way
of receipt of a reasonable price of remuneration (Nichoas Dennys and Robert Clay
Hudson, Building and Engineering Contracts,
14th ed, Sweet & Maxwell, London, 2019, at
[1-089]). In the context of additional work,
Julian Bailey states in Construction Law (3rd
ed, London Publishing Partnership, London
2020, at [6.46]):
“A person who performs work for
another, in circumstances where (a)
an applicable contract does not exist
between the parties; (b) the other
person has requested that the work
be performed (c) the work confers a
benefit on the person who requested
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it; and (d) the work was not performed on a gratuitous basis, is entitled, in law, to be paid a reasonable
remuneration for performing that work.”
Quantum meruit is an important remedy for contractors
as it can provide protection if there is no contract or there
are deficiencies within the contract, and gives contractors
an avenue to claim a reasonable sum for work that has
been completed.

Quantum
meruit is an
important
remedy for
contractors
as it can
provide
protection
if there is
no contract
or there are
deficiencies
within the
contract

Courts in most common law jurisdictions have adopted the
idea that quantum meruit and other aspects of restitution
law are founded on the concept of unjust enrichment.
Although New Zealand has considered these theories, it
has not accepted unjust enrichment as a unifying doctrinal
foundation for quantum meruit. Instead, New Zealand
has identified the precise elements of quantum meruit,
which are discussed below.
In Electrix Ltd Palmer J noted at [80] that the leading
decision in New Zealand on quantum meruit is Morning
Star (St Lukes Garden Apartments) Ltd v Canam Construction
Ltd CA90/05, 8 August 2006, [2006] NZCA 443. In Morning
Star the Court stated that:
1. quantum meruit is a restitutionary claim (if quantum
meruit was based on unjust enrichment, the requirement
of a benefit to the defendant was logical. But if its true
purpose was to compensate the plaintiff, the nature and
extent of the benefit may have little or no relevance)
([2006] NZCA 443 at [44]); and
2. that the purpose of quantum meruit is to fairly compensate the plaintiff for services provided, based on the law
of promissory obligations (at [43] citing Ross B Grantham
and Charles E F Rickett Enrichment & Restitution in New
Zealand, Hart Publishing, 2000).
The Court of Appeal set out the elements required to prove
quantum meruit (at [50]):
“It is sufficient to say that there is general agreement
that a plaintiff will be able to establish a quantum
meruit claim where the defendant asks the plaintiff
to provide certain services, or freely accepts services
provided by the plaintiff, in circumstances where the
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defendant knows (or ought to know)
that the plaintiff expects to be reimbursed for those services, irrespective
of whether there is an actual benefit
to the defendant.”
If the contractor/plaintiff meets this test,
it must still show that the additional work
was outside the scope of the contract. If the
additional work was within the contract
(including within the variation clause),
the claim will be analysed on the terms
of the contract.
In Cassels v Body Corporate 86975 [2007]
BCL 678, Justice Miller observed a further
possible basis for a quantum meruit claim.
In fact, a lack of enrichment has not prevented the courts from awarding quantum
meruit and suggested at [41]:
“A person is entitled to reasonable
reward for time and effort expended
on another’s behalf, at the behest or
with the acquiescence of that other,
the time and effort not being intended
nor appearing to be gratuitous.”
Justice Miller considered that the better
view was that unjust enrichment cannot
fully account for quantum meruit and that
a defendant who accepts services knowing
the plaintiff wants payment is liable to pay
a reasonable price for them, whether or
not the defendant was enriched (at [41]).
Justice Miller held (at [43]):
“The elements of a quantum meruit
claim are threefold: the plaintiff
provided services for the defendant;
the plaintiff wanted payment and
made that reasonably apparent to
the defendant; and the defendant
freely accepted the services or at least
acquiesced in their provision.”
Further, in the more recent judgment
in Northlake Investments Ltd v Wanaka
Medical Centre Ltd [2019] NZHC 3443, Justice
Osborne observed that rendering services
without a defendant obtaining a benefit
does not bar a claim, on the authority of
Morning Star (at [235]). Justice Osborne had
regard to factors including:
1. the extent of risk undertaken by the
plaintiff;
2. whether the services would normally
be provided free of charge;
3. whether the plaintiff accelerated work at
the request of the defendant; and
4. why a project did not materialise.
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What amount is deserved?
To date, New Zealand case law has not
considered the principles governing
the calculation of an amount ‘deserved’
in any great detail. Where claims for
non-contractual quantum meruit have
been successful, the court has generally
referred to the plaintiff ’s ability to recover
the reasonable cost of the services (Electrix
Ltd v The Fletcher Construction Company Ltd
[2020] NZHC 918 at [93]) .
In making an assessment of ‘what
amount is deserved’, courts in New Zealand
consider the following:
1. the market price of the services;
2. any agreed price;
3. the benefit to the defendant; and
4. any subjective valuation (Miller J in
Cassels [2007] BCL 678 at [51] to [54]).
In Electrix, Justice Palmer considered the
decisions on quantum meruit and at [97]
he clarified that:
“…But in New Zealand law, benefit to
the defendant is not always necessary.

Information about the market value
of the services is still relevant to
assessing the reasonable cost of the
services provided. But just as relevant
is the cost to the plaintiff of providing
the services in the circumstances of
the work at the time. That may be
different from the market value of
the work done…”
In conclusion, the Electrix judgment has
reaffirmed the position regarding quantum meruit in New Zealand – to prove
quantum meruit, proof of a benefit to the
defendant is not always necessary and
while information regarding the market
value of the services is relevant, just as
relevant is the actual cost to the plaintiff
of providing the services in the circumstances at the time. ▪
Derya Siva  derya.siva@dentons.com is
an associate in the Construction and Major
Projects Team at Dentons Kensington
Swan.
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At the Tribunals Bar
BY SIR IAN
BARKER QC

In the 1960s and 1970s, New
Zealand’s closely-controlled economy spawned numerous tribunals
which licensed all manner of
commercial activities. This social
phenomenon was no bad thing
for litigators, since success in gaining a licence was often not easy
and usually involved a defended
hearing and sometimes an appeal
to another, higher-grade tribunal.
Moreover, those wanting a licence
frequently were not “short of a few
bob”, as the old saying goes. In any
tightly-regulated industry, having a
licence to operate in the industry
was often an easy way to make
money!
Lore rather than law predominated. Many tribunals had a
statutory right to accept any
evidence - despite the normal
rules. Many took advantage of
such an enabling provision. Some
constituting statutes contained
an “Anisminic” section which was
supposed to make them impervious
to the prerogative writs, although
judges (who never like legislation
which prevents access to the courts)
usually did their best to interpret
such provisions restrictively (see
Anisminic Ltd v Foreign Compensation
Commission [1969] 2 AC 147). Often,
tribunal hearings would basically
decide whose business should be
enhanced by the grant of a licence.
This imperative often led to acrimony at hearings which could be
softened by the instruction of senior
counsel who could lend some credibility to the application for or to the
opposition to the grant of a licence.
A robust approach was usually
expected of counsel nevertheless.
In an earlier article, I have given
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some comments on the Liquor
Licensing Committees (LawTalk
931, August 2019, “Memories of the
Auckland Magistrates’ Courts”) so
I shall not discuss them again. I do
note that, whenever the ruling liquor
body for the whole country – the
Licensing Control Authority – allocated a new wine shop or the biggest prize of all, a liquor wholesale
licence, numerous applicants, each
armed with reasonably experienced
counsel, would vie for the licence.
All contestants would urge that the
licensee could operate in premises,
objectively inadequate, which were
often about all there were on offer
in the suburb or town about to be
blessed by the arrival of the new
liquor outlet.

Transport Licensing
Authority
The Transport Licensing Authority
(“TLA”) was one tribunal frequently
patronised by counsel. One of its
functions was to regulate the taxi
industry. Licences were closely held
but there were few cowboys in the
business. However, more often,
it sat to consider applications for
exemptions from road carriers who
wanted to cart goods over distances
covered by the NZ Railways monopoly. I think the restriction was for
cartage over 40 miles but this was
later extended.
Each TLA was a “one man band”
(no women in the role in those
benighted times) who had jurisdiction in a defined geographical area.
The first TLA whom I encountered
in Auckland was a retired military
man called Brigadier Park. I recall
that he had once paid an official
visit to the school cadets when I
was at boarding school. Almost

every male-only school had cadets
at a time when the war was not a
distant memory. The Brigadier was
courteous, well-organised but rather
remote. He did not make many
waves as TLA.
His replacement was a public
accountant called Bill Allingham. I
am not sure whether he had had
over-much previous involvement
in the road transport industry. He
was not plagued with self-doubt
(as UK obituary writers are wont
to say) and took to his role with
enthusiasm. He sat in the Transport
Department offices and every
word uttered in the proceedings
before him was recorded, to be
transcribed when there was an
appeal. Somewhat better than the
minimalist recording of evidence in
both criminal and civil proceedings
in the Magistrates’ Courts or in
some other tribunals of the times,
less generously resourced by other
Departments of State. Delphic
hand-written notes occasionally
passed as the Magistrate’s record
of proceedings before him.

NZR’s lay advocates
The opposition to applications
for exemption from the rail
monopoly – apart from income-protecting opposition frequently
offered by competitors in the road
haulage industry – was provided by
specialist railway officers who were
lay advocates employed by New
Zealand Railways (“NZR”). NZR usually ran at a loss which was covered
by the taxpayer. Politicians, close to
an election, were known to require
NZR to take on unemployed people
so that the country’s unemployment
figures would look respectable on
Election Day. The losses were thus
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not always NZR’s fault.
Besides requiring NZR to take on needless unqualified
and inexperienced staff, governments tended to starve
the rail system of capital – particularly for branch lines
which the Government wanted closed. The famous
Nelson Railway to Nowhere provides a good example
of this tactic. Competitors had rights of appearance
before the TLA also. Often a mix of non-legally qualified
advocates and litigants in person competed for the TLA’s
interest. Rules of evidence were not relied upon and
hearsay and unqualified opinion reigned.
I had many tussles over the years in this forum.
Sometimes, my knowledge of the railway system, the
result of a lifelong interest in trains born of a Taumarunui
boyhood, was able to provide a reality check when the
railway advocates got rather too expansive. One of my
last appearances was for a carrier who carted crushed
grape juice from Gisborne to two Auckland wineries.
Wine purists will be dismayed to know that the carrier
back-loaded with liquid sugar from Auckland to two
Gisborne wineries. The NZR put up some opposition but
the reality was that the volatile special cargo needed special and speedy despatch to its winery destination and
could not endure a rail journey – particularly when there
was no direct railway line from Gisborne to Auckland,
a would-be useful project ultimately abandoned. My
carrier got his licence.

Motor Spirits Licensing Tribunal
The Motor Spirits Licensing Tribunal was the domain
of Jim Bain who had set up a branch in Auckland of the
Crown Law Office and who later became a temporary
High Court Judge. The Tribunal’s job was to authorise
petrol outlets and Jim was an amiable and capable filter
of licence applications. I got involved in the seemingly
endless saga of the White Glove Service Stations which
is another story.

Shops and Offices Exemption Tribunal
The Shops and Offices Exemption Tribunal was a
well-retired magistrate called Mr HJ Thompson. It sat
but rarely. In those days, there was little retail trading
allowed on the weekend, but retailers – usually in tourist
towns – could apply to the Tribunal for exemptions
which were hotly opposed by both the relevant trade
union and employers’ organisation. Exemptions were
not often given.
Sometime in the 1960s, I was instructed to apply to
this Tribunal for an exemption by all the shopkeepers
in Warkworth to allow them to open on Saturdays.
Warkworth, then a sleepy village, was starting to develop
its present role as a service centre for the numerous
settlements on the nearby coast where holiday homes

The Shops
and Offices
Exemption
Tribunal was
a well-retired
magistrate
called Mr HJ
Thompson. It
sat but rarely.
In those days,
there was little
retail trading
allowed on
the weekend,
but retailers...
could apply to
the Tribunal for
exemptions...
Exemptions
were not often
given

were being built in increasing
numbers. Retailers there felt that
if places like Queenstown and
Taupō could have exemptions, then
Warkworth should have them too.
(I am not exactly sure which towns
then enjoyed exemptions, but they
were not numerous.)
After quite a wait for a fixture,
my clients and I turned up for
the hearing at the historic but
miniscule Magistrates’ Court in
Warkworth – closed not so long
ago and not replaced. (For further
information about this and other
historic court houses, see Terry
Carson’s excellent book on old North
Island Courthouses, Built for Justice.)
The Tribunal was remote,
although courteous, and engaged in
the proceedings rarely. The opposition from the union and employers
was predictable. Unlike the TLA, he
was not provided with any facility
for recording evidence, as I remember. Many retailers gave evidence
to show how Saturday closure of
their shops made life difficult for
the growing number of weekend
residents of beach properties who
found shopping in Warkworth
convenient. Moreover, I believe that
most of their employees were not
diametrically opposed to the idea.
After a fairly lengthy gestation, the
judgment was issued in our favour –
rather to my surprise. The statute
gave those opposed to the decision
no right of appeal.

Town planning
committees
Local authorities then as now
thrived on committees. Town
planning committees especially;
but there were others involving
gripping subjects like an approved
route for drains. No fancy names
like “Resource Management”. No
experienced and well-qualified
hearing Commissioners, just elected
members of the council hearing the
application with the council’s town
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planners (often with little qualification or experience)
in the background. One often suspected R v Sussex
Justices principles about advisers not deliberating with
the decision-makers and their discussing matters not
raised at the hearing were probably ignored. Some of
these committee decisions would not stand up in today’s
eco-sensitive environment or under the blowtorch of
judicial review – which did not come along until the
Judicature Amendment Act 1972 .
Planning permissions, known as “specified departures”
were dispensed at times rather idiosyncratically by local
councillors against a background of a slowly-emerging
profession of well-qualified expert planning consultants,
some rather dodgy District Plans and a badly-drawn
and opaque piece of legislation. The Town and Country
Planning Act 1953 should have won an Oscar for its bad
drafting. For instance, it had a provision purporting to
award compensation in some circumstances. I never
was able to discern what those circumstances were nor
did I encounter another lawyer who did. There were no
cases on the section of which I was aware.

Town and Country Planning
Appeal Board
Many council planning decisions were taken on appeal
to the Town and Country Planning Appeal Board which
had been established by the Act. Its first manifestation
was chaired by a Christchurch Magistrate called FF Reid.
He sat with two or three members who were often retired
council engineers or Ministry of Works officials. That
now abolished Ministry held great sway in those days.
It negotiated all the compulsory acquisitions for government projects, often less than generously from the
stand-point of the landowners. It also had appearance
rights before the Board and was routinely served with
appeal papers for every appeal.
FF Reid delivered many judgments on behalf of the
Board over some years. All were dutifully recorded in
their usual brevity in the New Zealand Law Journal. My
recollection of my few appearances before him was of
a no-nonsense dispenser of justice in an area of law
that was only just developing. If a local authority had
made a sensible decision, it had little to fear from the
outcome of an appeal. The other members of the Board
had little to say at the hearing usually.
As the number of appeals increased because more and
more territorial local authorities (more numerous and
historically anomalous than they are now – think, for
example, of the abolished examples of tiny local bodies
like the Naseby Borough Council or the Great Barrier
Island County Council). Local authorities were required
by statute to produce District Plans which regulated
land use. Many just could not afford to do so or to do
so properly. As business increased, other Appeal Boards
were created. So there we had at various times, the No.
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1 Board, the No. 2 Board, and the Special Board. After a
while, the name was changed for all permutations of
the appeal boards to “The Planning Tribunal”.

Some of the Board Chairs
A perusal of the 1969 New Zealand Law Journal shows
that Chairs of the Boards included JH Luxford, formerly
Chief Judge in (then) Western Sāmoa, Chief Magistrate
in Auckland and one-term Mayor of Auckland; Joseph
Watts, a Wellington lawyer with local body law experience and JW Kealy SM, about whom I have already
written. Occasionally, the reports reveal decisions
delivered by a deputy Chair named Beaumont. Planning
cases – mainly seeking prerogative writs (later judicial
review) – reached the then Supreme Court and Court
of Appeal during this period when the parameters of
jurisdiction and discretion for local authorities were
being set.
Gradually, the standards for today’s resource management justice system were being laid. As I have
noted elsewhere, it was Arnold Turner SM (later Judge
Turner) who insisted on high standards. He ran the
Appeal Boards (now Environment Court) with huge
efficiency and produced judgments of high quality. His
judicial colleague, who chaired the other Board for most
of Arnold’s time in office, was Judge John Treadwell.
John was efficient and pleasant and had good standards,
although he was not quite as forceful as Arnold. Arnold’s
period in charge saw the development of not only a specialist bar, but
also the rise of well-qualified experts
who frequently gave evidence
on appeals which provided for a
rehearing before the Board with
oral evidence and witnesses being
The Town and
Country Planning
cross-examined – which was not
allowed at hearings before a council.
Act 1953 should
There were other tribunals such as
have won an
the Air Services Licensing Authority
Oscar for its
which seemed largely concerned
bad drafting.
For instance, it
with aerial topdressing. But I never
had a provision
appeared there.
Those tribunals I have mentioned
purporting
(and there were others less freto award
quently encountered) will give the
compensation
in some
21st century reader a glimpse into
circumstances.
one of the principal areas of practice
for a litigator in the last third of the
I never was
able to discern
last century.

what those
circumstances
were nor did
I encounter
another lawyer
who did

Whither to appeal?
But one cannot leave the tribunals
without mentioning that they almost
all had an appellate body – often an
ad hoc one. For example, the local

L AW TA L K 9 4 1 · J u ly 2 0 2 0

licensing committees could be
appealed to the Licensing Appeal
Authority which regulated the issue
of liquor licences nation-wide. The
TLA could be appealed to the oneman Transport Licensing Appeal
Authority. Many of the tribunals
had a judicial officer as the appellate
member, either alone or as Chair. The
appeals (other than town planning
appeals) were not all that frequent
because of delays in preparing the
record and in obtaining a fixture –
which sometimes was scheduled
to occur in Wellington. One usually
had a reasonable passage before
these appellate tribunals. Certainly,
legal submissions would be given
more traction than they sometimes
received at first instance before the
tribunal.
For the sake of completeness, I
mention the courts outside of the
mainstream where I occasionally
appeared. These usually operated
like the Supreme Court in that wigs
and gowns were expected dress for
counsel and judge. Their hearings
were sometimes in the Supreme
Courthouse but at times, they were
in the remoter outposts of the justice system, like hearing rooms in
the old Trans Tasman Hotel in Eden
Crescent, Auckland.

Compensation Court
There was the Compensation Court
which heard claims under the
Workers’ Compensation Act 1956.
I appeared before both Judge Pat
Blair and a Judge Thomson (not
the Shops and Offices man). Both
were or had been at the time of my
appearances in the 1960s, judges of
the Arbitration Court (which might
not have been called that then, since
what is now the Employment Court
has had at least four names that I
can recall. More on the Arbitration
Court later). Both these judges ran
their courts efficiently and well. They
and counsel wore wigs and gowns.
I don’t think there was any right
of appeal from the Compensation
Court and I don’t understand why
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workers’ compensation required a specialist court. Cases
in the Compensation Court usually required interpretation of the relevant Act, a task which the then Supreme
Court tackled frequently.

Land Valuation Court
Then there was the Land Valuation Court which was an
appellate court for local Land Valuation Tribunals. The
Court could be accessed directly if it granted leave to
by-pass the Tribunals – which still exist. The Court was
subsumed into the short-lived Administrative Division
of the Supreme Court.
The Land Valuation Tribunals consisted then as now
of a Magistrate (now District Court Judge) and two registered valuers. The main business of these committees
was and is, to hear claims for compensation for land
compulsorily acquired by the Crown or a local authority
as well as some appeals regarding valuations of land for
rating purposes. The Land Valuation Court was usually
Judge Archer and one or two registered valuers. Judge
Archer served at various times on the Land Valuation
Court, as a temporary Supreme Court Judge and one
stint as a temporary judge of the Arbitration Court. He
was also Transport Licensing Appeal Authority and
Waterfront Industry Tribunal Chair. A fairly versatile
judicial officer, he was pleasant to appear before and
gave good decisions.

Arbitration Court
I was never sure, as an arbitrator in recent years,
why it was called “The Arbitration Court” since it had
nothing to do with arbitrations as we know them. I
never appeared there since appearances by lawyers
were not allowed. This Court pronounced on general
wage increases and industrial disputes and played a
role thus in New Zealand’s economy. It consisted of
a judge as chair and two members, one representing
employers and one representing trades union. The
members usually had diametrically different views
which rather cancelled them out and made the judge
the sole effective decision-maker.
A strange feature was the insistence of the judge,
Arthur Tyndall, to be called “Mr Justice” and to wear
judicial wig and gown. According to the NZ Dictionary
of Biography, he was an experienced engineer who
qualified as a solicitor but never practised as such.
Myers CJ was said to have refused to swear him in as
judge of the Arbitration Court. I have heard it said that
Judge Tyndall assumed the judicial trappings because,
before his appointment, the functions he assumed were
undertaken by the junior Supreme Court judge. I do not
know enough to say whether that suggestion is correct.
Fortunately, the current Employment Court, which is
the current successor of the Tyndall Court, has had and
now has competent lawyers as its judges. I don’t think

any of them has a qualification in
engineering! Counsel appear there
without restriction.

Marine Inquiries
Finally, I mention Marine Inquiries
under the Shipping and Seamen Act
1952 – mainly because I appeared
before several of these over my
years at the bar. They were usually
ordered by the Minister of Marine
when there had been a fatality at
sea in New Zealand waters. I recall
one in the 1960s where a crew
member of a yacht – a promising
young lawyer – had been killed by
a long towline which the yacht
had struck. The usual team of a
Magistrate and two marine experts
(usually retired sea captains) was
assembled and a lengthy and
thorough inquiry was held into
the cause of the accident and recommendations for future guidance
were often made. There was a right
of appeal to the then Supreme
Court (a judge and two different
experienced sea-dogs.) Quite interesting exercises which required the
acquisition of a detailed knowledge
of the rules of navigation.
Such inquiries seem to be no
more, although we seem to have
had more than a few Commissions
of Inquiry (Royal or otherwise), and
other lesser inquiries at present
to keep some lawyers in gainful
employment!
Today’s lawyers do not have the
same range of tribunals before
which to appear. Tribunals will
always be with us but one can say
without doubt that today’s lot are
more legally focused and more
lawyer-friendly. ▪
Sir Ian Barker QC was admitted as
a barrister in 1958 and embarked
on a legal career which has seen
him in the roles of solicitor, Queen’s
Counsel (in 1973), High Court Judge
(from 1976 to 1997), legal academic
(Auckland University Chancellor
from 1991 to 1997), and more recently
as an arbitrator and mediator.
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Will
Notices
Collier, Jonothan Derek
Chung, Un Yim
Daniel, Linda Mary
Dehar, Brent Thompson Wiremu
Dhade, Jeetendra Shankar
Driscoll, Larry John
Govind, Devi Vallabh
Haddock, Steven Graham Derek
Hannah, Andrew Grant
Hansby, Michael Anthony
Healey, Bruce Michael
Heller, Lisa Marie
Henry, Moeroa
Huggins, Lisa Jane
Littin, Colleen Fay
Malakai, Mele Taufa
Murray, Bridget Alice
Robertson, Edith Lavinia
Storey, Edward Spencer
Taylor, Harry Ahuriri
Te Moananui, Lucy Makuini
Witheford, Peter Stanley

Collier, Jonothan Derek

Govind, Devi Vallabh

Would any lawyer holding a will for the abovenamed, late of 17 Glennandrew Drive, Half Moon
Bay, Auckland, who died at Auckland on 24 April
2020, please contact Andrew Luxford, The Oaks
Law Centre Limited, Lawyers:

Would any lawyer holding a will for the abovenamed, late of 62 Montreal Grove, Kingston,
Wellington, Retired, born on 23 February 1930,
who died on 10 July 2016, please contact Manoj
Patel of M K Patel Lawyer:

 apl@theoakslaw.co.nz
 (09) 430 0207, Fax (09) 430 0247
 PO Box 200, Whangarei 0140

 manoj@mkpatel.co.nz
 (09) 625 9293
 PO Box 27-317, Mount Roskill, Auckland
1440

Chung, Un Yim
Would any lawyer holding a will for the abovenamed, late of Hamilton, born on 25 May 1965,
who died on 30 September 2019, please contact
Denise McFall of O’Sheas Law Limited:
 denise@osheaslaw.co.nz
 (07) 838 3109
 PO Box 460, DX GX10052, Hamilton 3240

Daniel, Linda Mary
Would any lawyer holding a will for the abovenamed, late of Ngaio in Wellington, retired,
born on 20 October 1942 who died on 22 March
2020, please contact Paul Daniel:
 paul.daniel@outlook.com
 (0270 555 5870

Dehar, Brent Thompson Wiremu
Would any lawyer holding a will for the abovenamed, late of 26 Carrington Place, Tokoroa,
Factory Worker-Security Guard, born on 19
February 1957, who died at Tokoroa on 5 April
2020, please contact Robin O’Connor, Hassall
Gordon O’Connor & Cameron:
 admin@toklaw.co.nz
 (07) 886 6279 Fax (07) 8868231
 PO Box 76, Tokoroa 3444

Dhade, Jeetendra Shankar
Would any lawyer holding a will for the abovenamed, late of Maharashtra, India, Catering
Manager, born on 07 July 1972, who died on 20
January 2019, please contact Jordan Matthew
Cole Watts of Whitmarsh Law:
 jordan@wlaw.co.nz  (04) 399 1069
 PO Box 30-852, Lower Hutt 5040

Driscoll, Larry John
Would any lawyer holding a will for the abovenamed, late of Lower Hutt, New Zealand, Driver,
born on 10 November 1954, who died on 25
March 2020, please contact Jordan Matthew
Cole Watts of Whitmarsh Law:
 jordan@wlaw.co.nz  (04) 399 1069
 PO Box 30-852, Lower Hutt 5040
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Haddock, Steven Graham Derek
Would any lawyer holding a will for the
above-named, late of 2/42 Monteith Crescent,
Auckland and 8 Speight Road, Kohimarama,
Auckland born 13 May 1967 who died on 20
July 2019, please contact Sally Morris of Morris
Legal:
 sally.morris@morrislegal.co.nz
 (09) 930 8401
 Level 15, The Shortland Centre, 55
Shortland Street, Auckland 1010

Hannah, Andrew Grant
Would any lawyer holding a will for the
above-named, formerly of 142C Lucerne Road,
Remuera, Sales Executive born on 6 April 1959
who died on15 March 2020, please contact Kim
McDonald of Jackson Russell:
 kim.mcdonald@jacksonrussell.co.nz
 (09) 300 6917
 PO Box 3451 Auckland 1140

Hansby, Michael Anthony
Would any lawyer holding a will for the abovenamed, born 23 October 1950 who died on 22
May 2020, please contact Sandra Thomas,
Connors Legal:
 admin@connorslegal.co.nz
 (03) 768 0295
 PO Box 369 Greymouth

Healey, Bruce Michael
Would any lawyer holding a will for the
above-named, late of Tauranga, formerly of
Palmerston North, Retired Electrician born on
29 February 1948 who died on 19 April 2019,
please contact Jill De La Mare at Wilson McKay:
 jilldelamare@wilsonmckay.co.nz
 (09) 523 0768
 PO Box 28347 Remuera, Auckland 1541
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Heller, Lisa Marie

Malakai, Mele Taufa

Taylor, Harry Ahuriri

Would any lawyer holding a will for the abovenamed, late of Hamilton, born on 25 May 1965,
who died on 30 September 2019, please contact
Denise McFall of O’Sheas Law Limited:

Would any lawyer holding a will for the abovenamed, born on 14 February 1947, at Fotuha’a
Ha’apai, Tonga who died on 10 April 2020,
please contact Benjamin Maitland, Martelli
McKegg:

Would any lawyer holding a will for the abovenamed, late of The Care Village, 32 Taui Street
Ngongotaha, Retired born on 2 February 1951
who died on 9 February 2020, please contact
Dawn Timmins of Hamertons Lawyers Limited:

 bhm@martellimckegg.co.nz
 (09) 300 7627
 PO Box 5745 Victoria St West Auckland
1142

 d.timmins@hamertons.co.nz
 (07) 307 0680
 PO Box 601 Whakatane 3158

 denise@osheaslaw.co.nz
 (07) 838 3109
 PO Box 460, DX GX10052, Hamilton 3240

Henry, Moeroa
Would any lawyer holding a will for the
above-named, late of 25 Lancaster Crescent,
Tokoroa, Process Worker, born on 11 April 1962,
who died between 25 April and 26 April 2020,
please contact Robin O’Connor, Hassall Gordon
O’Connor & Cameron:

Te Moananui, Lucy Makuini

Murray, Bridget Alice
Would any lawyer holding a will for the abovenamed, late of Tairua, who died on 27 April
2020, please contact Judy Leeson at Jon Webb
Solicitors:

 admin@toklaw.co.nz
 (07) 886- 6279 Fax (07) 886 8231
 PO Box 76 Tokoroa 3444

 judy.leeson@jonwebb.co.nz.
 (07) 8343311 Fax (07) 8343350
 PO Box 132, Hamilton 3240

Huggins, Lisa Jane

Robertson, Edith Lavinia

Would any lawyer holding a will for the abovenamed, late of 82 Frank Nobilo Drive, Golflands,
Auckland, born on 21 December 1973, who died
on 8 April 2020, please contact Chandima
Arthur, Wynyard Wood Lawyers:

Would any lawyer holding a will for the abovenamed, Widowed, born on 24 December 1920 at
Palmerston North, who died on 26 April 2020
at Auckland, please contact Pearl Comeford,
Trustees Executors:

 chandima@wynyardwood.co.nz
 (09) 969 6640
 PO Box 204-231, Highbrook, Auckland 2161

 Pearl.Comerford@trustees.co.nz
 (09) 308 7123
 PO Box 4197, Auckland 1140

Littin, Colleen Fay

Storey, Edward Spencer

Would any lawyer holding a will for the
above-named, late of Hamilton, previously of
Wellsford, born on 10 October 1938, who died
on 25 November 2019, please contact Hayley
McLeod at McHardy Parbery Lawyers:

Would any lawyer holding a will for the
above-named, late of Te Awamutu, born on 16
September 1971, who died on or about 13 April
2020 (Peru), please contact Helen Monckton of
O’Sheas Law Limited:

 hayley@mplawyers.co.nz
 (09) 481 1196
 PO Box 34051, Birkenhead, Auckland 0746

 helen@osheaslaw.co.nz
 (07) 838 3109
 PO Box 460, DX GX10052, Hamilton 3240

Legal research —
let us do the hard work
for you

Would any lawyer holding a will for the abovenamed, late of Paeroa, housewife widow, born
on 12 January 1919 and died on 2 April 1992,
please contact Lana Underhill-Sem:
 Lana@kahuilegal.co.nz
 (04) 495 9999
 11/15 Murphy Street, Wellington 6011

Witheford, Peter Stanley
Would any lawyer holding a will for the abovenamed, formerly of 7 Mair Street, Whangarei
and late of Washington, United States, born on
7 June 1947 who died on 18 April 2020, please
contact Tarryn Andrews of Thomson Wilson:
 ta@thomsonwilson.co.nz
 (09) 430-4380
 PO Box 1042, Whangarei 0140

AUCKLAND
High Court, Cnr Waterloo Quadrant & Parliament St
TEL 09 304 1020 E auckland@nzlslibrary.org.nz

CHRISTCHURCH
Justice & Emergency Services Precinct (B2 entrance)
TEL 03 377 1852 E canterbury@nzlslibrary.org.nz

WELLINGTON
High Court Building, Kate Sheppard Place entrance
TEL 04 473 6202 E wellington@nzlslibrary.org.nz
w w w. l a w s o c i e t y. o r g . n z / l a w - l i b r a r y
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BARRISTERS CHAMBERS
There is currently a room available in well appointed, fully serviced,
central city Chambers. Vulcan Chambers was established in 1982
and occupies 2 levels in a heritage building in Vulcan Lane.
This would suit someone with an established practice who wishes
to join a long standing Chambers. Or someone wishing to build
on their existing practice with the added opportunity to work on
significant criminal Trials.
Vulcan Chambers offers a collegial environment with senior
members of the Criminal Bar and experienced staff.

For more information please contact Andrew Speed
Phone (09) 379 8330 or email speed.law@xtra.co.nz

PUBLIC NOTICE
Ashburton District Council is currently investigating a strip of
land between the south-west end of David Street and Hinds
Domain in Hinds and is seeking information on the following
owners or their successors.
Robert Wilkin
Mr Robert Wilkin of
Christchurch, Merchant, who
purchased land in Hinds,
Ashburton District in 1878.

Annie Carter
Mrs Annie Carter of
Ashburton, Widow, who was
transferred land in Hinds,
Ashburton District in 1885.

Anyone knowing the whereabouts of any will or surviving
successor of the abovenamed people please contact Jenny Acker:
 The Property Group Limited, PO Box 7240, Christchurch.
 021 195 0144
 jacker@propertygroup.co.nz

WAIKATO LAW PRACTICE
FOR SALE
A well established legal practice is for sale in the
rural Waikato area. This is a perfect opportunity
for a motivated lawyer or lawyers to purchase their
own established practice with a great reputation,
experienced staff (if wanted) and fantastic income
developed over 20+ years.

Please contact the advertiser, in confidence, on
027 481 4139.

YOUTH ADVOCATE
North Shore Court
The North Shore Youth Court is looking for a PAL 4 qualified Youth
Advocate. Applications are invited from legal counsel who consider
themselves suitably qualified by reason of personality, cultural
background, training and experience to undertake work as a Youth
Advocate. This is an interim appointment, the successful candidate
will need to reapply in the triennial Youth Advocate appointment /
review round in mid 2021.
A copy of the review procedure and application form can be
obtained by emailing louise.sheehan@justice.govt.nz To apply
please complete application form and send with CV to: louise.
sheehan@justice.govt.nz
Applications close 17 July 2020
Louise Sheehan, Service Manager, Youth Jurisdiction
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E XPRESSIONS OF INTEREST

Serious Fraud Office
Prosecutors Panel Members
Te Tari Hara Taware – The Serious Fraud Office
Expressions of interest sought: Serious Fraud
Office Prosecutors Panel
The Serious Fraud Office is the lead law enforcement
agency responsible for investigating and prosecuting
serious financial crime, including bribery and
corruption.
Our mahi is integral to New Zealand’s reputation for
transparency, integrity, fair-mindedness and low levels
of corruption. A specialist agency that uses multidisciplinary teams such as the SFO is considered
internationally as the gold standard for responding to
complex financial crime.
The Serious Fraud Office Act establishes a Prosecutors
Panel to bring proceedings on behalf of the Director.
The Panel is appointed by the Solicitor-General after
consultation with the Director.
Expressions of Interest are now invited from counsel
who wish to be appointed as members of the Panel.
Appointments to the Panel will be for five years.
Criteria for appointment to the Panel include:
• Demonstrated significant experience in criminal
prosecutions
• Proven experience in complex financial crime
prosecutions
• Excellent written and oral communication skills
• The ability to use technology in prosecutions
• An awareness of the importance of te reo and
tikanga Māori
• Holding a practising certificate as a barrister or
solicitor for at least seven years
The SFO recognises that diversity and inclusion is
important to our work and we welcome expressions of
interests from counsel from all backgrounds.

Applicants should send their curriculum
vitae, accompanied by a cover letter, to ppu@
crownlaw.govt.nz by 12pm on Friday 17 July 2020.
Further information about the mahi of the SFO
can be obtained by contacting Paul O’Neil, SFO
General Counsel, on 09 905 5150 or 027 508 3358.
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Across

Down

1 Food source is so long (8)

1 I stay in shape for violent

5 Key in "Phil" for him (5)

altercation (9)

9 Send stopwatch back (5)

2 Founders of city almost argue -

10 Oprah moved after present

almost cross with us, and rare birds

found amidst 2,000 mice, rats,

(7,3,5)

gerbils, hamsters, voles, etc (9)

3 Shrivel up? Where, did you say? (6)

11 Elvis all shook up by sound of

4 Politician I entered lavishly or

electroplating (9)

awkwardly (9)

12 Left with playful conifer (5)

5 Best wishes from gunge left in

Across

13 Mock combat after start of fire (4)

bend (4,4)

1. The Environment, 11. Coroner,

14 Place where trials are held for

6 Youth points prop obtained from

12. Survivors, 13. Fairness,

mountaintop tennis? (4,5)

thrift store, or vice versa (11,4)

14. Divorcee, 16. Lore,

18 He's killed motor race without

7 Gordon's inspiration? (5)

17. Dalek, 19. Pigeon, 22. Who,

the French hen (9)

8 A medal for announcing dinner? (4)

24. Long Range, 25. Til, 27. Bathos,

19 Knocking back one little drink

15 Shakespearean theatre left out -

28. Alibi, 29. Croc, 33. Bullfrong,

could lead to having a campanile

PM detailed to enter historical store

34. Mohammed, 37. Leniently,

pendente (4)

room (9)

38. Choctaw, 39. Sidereal Months

21 Contractual requirements during

16 One of Stoppard's players-

the school year (5)

within-a-play shot in train wreck (9)

Down

22 His war was on TV, red h-hearted

17 Approached leader of Company

2. Harrier, 3. El Nino, 4. Virus,

astrophysicist (9)

to drop the Big Noise (6,2)

5. Rosy, 6. Nordic, 7. Epitomised,

23 This year? Mad, ill, or a bit of

20 See 25 Across

8. Tool Chest, 9. Scofflaw,

danger makes it roll up (9)

21 Gins from ancient city knocked

10. Astern, 15. Verrall, 18. Aunt,

24 Spy boss had approximately one

back without a... (5)

20. Bloomfield, 21. Knob,

religious leader (5)

22 ...material being touched (4)

23. Outflanks. 26. Lockdown,

25/20 Chief 14 Judge reportedly

27. Bubble, 30. Rematch, 31. Doctor,

litigates against an Apostle (5,6)

32. Racoon, 35. Occam, 36. Lyra.

26 Attacks like TV tables? (4,4)
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Some proceedings
involving mushrooms
A mushroom for everyone
Meadow Mushrooms Ltd’s advertising
campaign featured photos of packaged
mushrooms and the text “Fancy a Curvy
Earthy Brunette? There’s a mushroom for
everyone”. This drew a complaint to the
Advertising Standards Authority in 2016
near the end of an extensive campaign
in places such as billboards, bus shelters,
social and print media. The complainant
found the advertisement offensive as they
believed it degraded all women, placed
them in the lens of men and portrayed
them as objects and not humans. Meadow
Mushrooms said the campaign was
“tongue and cheek” but the complainant
had missed the overarching theme/message that Meadow Mushrooms believed
there was a mushroom for everyone “and
you are encouraged to try and find yours”.
The Authority’s Complaints Board found
that the advertisement was light-hearted
and focused on mushrooms and not
people. It did not consider the wording
portrayed people in a manner which
was likely to cause offence or employed
sexual appeal in a manner which was
exploitative or degrading of people in
order to promote the sale of products
([2016] NZASA 351).

Defence kept in the dark
Professional mushroom picker Ewa
Rolbiecka was at work in a mushroom
shed in Ireland’s County Wicklow. The
mushroom trays were rather high up and
Ms Rolbiecka decided to improvise and
use a stool to reach them. Unfortunately
she chose a very short stool and fell on
to her right leg on the concrete floor,
injuring her back. Unable to work and
claiming she had not been provided with
proper equipment, she sued her employer,
Michael Kennedy. The case took three
70

years to come to trial, in March 2019. Ms
Rolbiecka’s case included claims that she
was unable to carry out household tasks,
to cycle or walk far, and had problems
with lifting, carrying, pushing and pulling
things. Michael Kennedy’s defence was
that she had contributed to the problem
and he had provided proper equipment.
On the second day of a scheduled threeday trial, Kennedy’s defence team, Finbarr
Fox SC and Philip Fennell BL introduced
some smoking gun evidence when
they produced a film shot by a private
investigator. This showed Ms Rolbiecka
cycling a year after the accident, with
another film showing her pushing her
grand-daughter in a pram to and from a
shopping centre. Justice Bernard Barton
adjourned proceedings to let the defence
team view the unedited versions. On their
return to court they advised that the case
was being withdrawn.

Automatism and
magic mushrooms
On 28 December 2015 Canadian high
school student Thomas Chan and three
friends consumed some “magic mushrooms” which contained psilocybin in
the basement of his mother’s home. A
few hours after ingesting the mushrooms,
Mr Chan’s behaviour changed. He began
speaking in gibberish, ran upstairs to his
mother’s room and began calling his
mother and sister “Satan” and “the Devil”.
He then ran outside, where it was below
freezing and snowing, wearing only a
pair of pants. Mr Chan ran to his father’s
house, which was just around the corner.
He fought off one of his now-frightened
friends and broke in through a window.
His father appeared and Mr Chan stabbed
him repeatedly, his father dying of his
injuries. His son then attacked his father’s
partner, stabbing her multiple times.
When the police arrived he immediately

complied with demands to raise his arms
and drop to the ground. However, when
handcuffed he struggled violently, “with
super strength” according to one of the
police.
In March 2019 Thomas Chan was convicted of manslaughter and aggravated
assault. He was sentenced to five years’
imprisonment. However, on 3 June 2020
the Ontario Court of Appeal set aside
his convictions and granted him a new
trial (R v Sullivan 2020 ONCA 333). At
issue in the appeal (which was heard
with another similar case) was whether
Mr Chan should have been able to plead
non-mental disorder automatism. The
problem was that the claim arose from
his intoxication and he was charged with
violent offences. However, section 33.1 of
the Criminal Code removed non-mental
automatism as a defence where the state
of automatism was self-induced by voluntary intoxication and the offence charged
was a violence-based offence.
His defence challenged the constitutionality of section 33.1. The trial judge
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Notable Quotes
❝ It was pretty clear to me pretty much the day I got in that
office [Minister of Justice] what was happening in our criminal
justice system. When well over half of the men in our prisons
are Māori, when nearly two-thirds of women in our prisons
are Māori, that tells you there is something wrong with the
system. ❞
— Justice Minister Andrew Little addresses a Wellington Black
Lives Matter protest march to Parliament on 15 June.
❝ There is a national tragedy on our own doorstep which
cannot be ignored. While Aboriginal and Torres Strait Islander
people make up around 3% of the total Australian population,
they account for 29% of the total adult prisoner population
in Australia and 58% of the juvenile detention population.
This makes them one of the most incarcerated populations
in the world. ❞
— Pauline Wright, Law Council of Australia President.
❝ A jury trial is a Crown picnic in which the defence is an
unwelcome and unruly guest. And that’s how it feels. We’re
a nuisance. And things have got so bad now that many
speeches by judges at law events begin with a patronising
acknowledgement that criminal defence lawyers are awfully
brave and very necessary – we now have to be patronised.❞
— Robert Lithgow QC speaks out in the Stuff article “Defence
lawyers – saints or scum?”.
found it was constitutional, but the appeal
court found the judge had got the objective of of section 33.1 wrong. “A reasonable
person in Mr Chan’s position could not
have foreseen that his self-induced intoxication might lead to assaultive behaviour,
let alone a knife attack on his father and
his stepmother, people he loved.”
The Court of Appeal found that as Mr
Chan should have been provided with the
opportunity to plead non-mental disorder
automatism, his convictions should be set
aside and a new trial ordered. “The trial
judge made no finding that Mr Chan was
not acting voluntarily. Instead, he found
that as a result of psychosis induced
by intoxication, Mr Chan was incapable
of knowing that his actions would be
considered wrong according to moral
standards of reasonable members of
society. This is not a finding of non-mental
disorder automatism. A person can lack
the capacity to know their acts are wrong,
yet still voluntarily choose to engage in
those acts,” Paccioco JA stated. Mr Chan
is now out on bail. ▪

❝ I don’t see how the decision to allow the Avatar crew
into New Zealand could have been made pursuant to the
immigration instructions in force at the time, because the
definition of essential worker was much narrower then. It
involved delivering a response to the Covid-19 crisis, and/or
maintaining critical infrastructure, neither of which I would
consider a Hollywood film would fall within. ❞
— Immigration lawyer James McLeod tells Radio NZ he is puzzled
at how the Avatar film crew was able to come to New Zealand
when there was no criteria for it in immigration rules.
❝ It may be safe to state that there was no contingency plan
foreseen for justice to cope with a crisis of such a scope
and to ensure citizens a continued access to justice and to
courts and tribunals. Whereas supermarkets and grocery
stores had to adapt within 24 hours to the social distancing
rules and confinement measures, courts and tribunals in
some member states are even today, three months later,
still not able to comply with these rules and measures. ❞
— Philip Buisseret, Secretary General of the Council of Bars and
Law Societies of Europe on the COVID-19 pandemic.
❝ First of all it looked like I could have five guests… then 30. ❞
— District Court Judge Jo Rielly reflects on the changing
landscape for events at her swearing in at Napier District
Court on 12 June.
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