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Law reform memorial
A memorial lecture in law reform will be estab-
lished in the name of late Wellington lawyer 
Lecretia Seales.

Ms Seales’ husband has announced the 
memorial lecture, in partnership with Dr Andrew 
Butler and the Victoria University Law School.

Former Prime Minister Sir Geoffrey Palmer 
has agreed to be the inaugural speaker, and 
will deliver the first lecture on 29 August at a 
venue to be confirmed.

Dr Butler was Ms Seales’ lead counsel in 
Seales v Attorney General [2015] NZHC 1239, 
where she sought a judgment that would protect 
her doctor from prosecution should she consent 
to be assisted to die.

Legal aid guide
The Ministry of Justice has published an induc-
tion guide for lawyers delivering legal aid ser-
vices. The new guide is at www.justice.govt.
nz/services/service-providers/information-for-
legal-professionals/information-for-legal-aid-
providers/legal-aid-provider-manuals.

Unsafe convictions
Clemency Project 2014, an independent initiative 
by the United States bar, has recruited and trained 
nearly 4,000 volunteer lawyers and completed 
screening of over 30,000 of the more than 36,000 
federal prisoners who have requested volunteer 
assistance.

The overwhelming majority of cases did not 
meet the criteria. However, 1,000 clemency 
petitions had been submitted to the Office of 
the Pardon Attorney by 15 May, with many more 
nearing submission.

Human rights award
Chinese lawyer Wang Yu was awarded the 21st 
Ludovic Trarieux International Human Rights 
Prize, organisers announced in Athens on 4 June. 
A jury of 24 European lawyers made the award.

Ms Wang was arrested in July 2015, charged 
with “state subversion”, and could receive a life 
sentence. As a human rights lawyer, she took 
legal cases involving clients who other lawyers 
feared to represent. ▪

News Points
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Josh Pemberton surveyed over 800 junior lawyers around the country and 
interviewed 40. The research is insightful and, in some aspects, concerning. 
However, I suspect that the findings won’t come as a surprise to many prac-
titioners.

This issue of LawTalk takes an in-depth look at the research but I recommend 
that all of us who interface with junior lawyers take the time to read the full 
report; First Steps: The Experiences and Retention of New Zealand’s Junior Lawyers. 
It provides the profession with valuable insights into the experiences of New 
Zealand’s young lawyers and their views of those experiences.

The report provides both statistical data along with extensive commentary 
from the young lawyers themselves about various aspects of their life in the 
law – including:

 ▪ how well they were prepared for legal practice;
 ▪ early challenges in lawyering;
 ▪ satisfaction;
 ▪ work-life balance;
 ▪ pay and progress; and
 ▪ future plans.

There are lessons for all of us in the report – and not just those of us who are lawyers, but also non-law-
yers in law firm management, the academic staff in law schools and the judiciary.

For lawyers who manage and work with less experienced practitioners, there are some very important 
lessons in how we interact with our young lawyers.

The research data shows that there is a real need to move away from some of the inappropriate and 
even harmful role models that we ourselves may have had when we were young lawyers. The mind-set 
of why should you expect to have it any easier than me? I survived and look at me now … or, You think that’s 
bad? It was way worse in my day … simply has to change. They are looking at us now and apparently 
they don’t always like what they see. It is not the great motivator we would like it to be.

We need to start viewing our role as one that has a greater focus on valuing the people who are the 
future of the profession including mentoring them to develop and learn as young professionals. That is 
not to say that we shouldn’t have high standards and expectations but it is how we communicate those 
things and work to achieve them with our junior lawyers that we need to review.

There are many aspects of the research that I could comment on, but one that I would particularly 
like to highlight is the importance of continuing to focus on how we can be Practising Well.

Stress emerges as one of the factors impacting significantly on lawyers in their first three years of 
practice. Seven out of 10 of the young lawyers surveyed found lawyering either “highly stressful” or 
“moderately stressful”. We need to do something about that and the first place to start is with ourselves.

Useful questions we could all (both junior and non junior) ask are: “How can we reduce stress levels 
in the profession? How can we better manage stress when it happens?” There are no easy answers, I do 
know that, but we need to do better or we will continue to lose good young practitioners from the law.

This report provides us all an opportunity – provided we do not become somewhat defensive – to 
enhance the quality of our practice and to enrich our collegiality through the way we encourage, mentor 
and interact with our young lawyers.

Kathryn Beck
New Zealand Law Society President

From the Law Society

Retaining our junior lawyers
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Our Profession, Our People

Auckland barrister and 
commercial mediator Mark 
Kelly has been appointed 
to the World Intellectual 
Property Organisation 
Center’s List of Mediators. 
The WIPO Center is admin-
istered from Geneva, 
Switzerland, and facili-

tates the resolution of IP disputes worldwide. 
Mr Kelly is on the Council of the Arbitrators’ and 
Mediators’ Institute of New Zealand (AMINZ).

A u c k l a n d  b a rr i s t e r 
Anita Killeen has been 
selected as a member of 
the New Zealand Institute 
of Directors Mentoring 
for Diversity Programme 
for 2016. The programme 
seeks to add to the diversity 
of the director pool and to 

get directors board-ready for NZX company board 
positions. Members of the programme must 
have a track record in executive management 
plus board experience and have the capability 
to be offered a place on the board of an NZX 
company. The programme aims to promote 
diversity in its wider sense including ethnicity, 
age, social background, skills and experience 
in addition to gender. Ms Killeen is of Indian 
and Irish descent.

Former lawyer Vanessa Stoddart has been 
appointed to the Financial Markets Authority 
Board. Ms Stoddart is an independent direc-
tor for NZ Refinery, Paymark, The Warehouse 
Group, The Alliance Group and is a member of the 
Tertiary Education Commission. She was Carter 
Holt Harvey’s general manager performance 
improvement and legal counsel from 1992 to 
2003, and a senior solicitor at Russell McVeagh 
from 1990 to 1993. ▪

Our 
Profession
Our People

Mark Kelly

Anita Killeen

The firm founded by Frank Haigh in 
1928 will be 90 years old two years 
hence. We would like to hear from all 
former Partners and staff with a view to 
recording what they recall of their time 
at Haigh Lyon or its predecessor, Haigh 
Charters.

A telephone call to David Lyon (09 306 
0606) or email d.lyon@haighlyon.co.nz 
would be greatly appreciated.

Haigh Lyon 
History

Emma Dawson and Kirsty Kupa have opened their new law firm, DK 
Legal, in the Hastings CBD. It is the first Hawke’s Bay law firm to have 
legal software which is specifically designed for the legal profession 
and built in New Zealand, Emma and Kirsty say. The software enables 
them to have all the information they need at their fingertips which 
can be accessed very quickly. The pair say they are prepared to turn 
heads with their innovative approach. Emma says they wanted to 
offer more technology and efficiency, which was the main reason 
for opening a new firm. “There aren’t many Hawke’s Bay law firms 
which have facebook pages, but we’ve been amazed at how much new 
business we’re generating from our social media communication. It 
is so important that we have full digital capability, so we can service 
our clients properly.” ▪

Law firm news

Emma Dawson (left) and Kirsty Kupa, who have opened their new law firm in Hastings.
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Their banter begins almost before the 
invitation to be profiled by ILANZ is 
accepted.

Middle brother Mark fires the first 
shot, referring to the trio’s family gradua-
tion portrait in which it’s claimed Scott’s 
photo was “doctored” to add a couple 
extra inches in height – “to bring him 
up to the family average”.

“It is always better to get in early with 
this sort of information,” Mark remarks.

Scott, three years younger, chips in; 
“you brat!”, then provides his curriculum 
vitae as requested.

“Boy, you do have to get in quick,” 
eldest brother Brent retorts, “but Mark’s 
assessment is fairly accurate”.

“Secretly, we are all probably quite 
proud of each other, but it is more fun 
to keep each other well-grounded,” Mark 
concludes.

The Weenink brothers are a trio of 
Wellington lads (Rongotai College old 
boys) who have each excelled at in-house 
practice after gaining law degrees from 
Victoria University.

Brent finished first, then Mark, then 
Scott.

Three brothers excel at 
in-house practice

The 
Weenink 
brothers

 ▪ Brent Weenink is 
General Counsel and 
Head of Compliance and 
Regulatory Affairs at OM 
Financial.

 ▪ Mark Weenink is General 
Counsel and General 
Manager of Regulatory 
Affairs and Compliance 
for Westpac New 
Zealand.

 ▪ Scott Weenink is General 
Counsel and Company 
Secretary for Auckland 
Airport.

private and in-house practise, though all three are now 
settled firmly in New Zealand – Mark and Scott both 
in St Helliers, Auckland.

Different career paths
Brent spent 11 years raising his family in the Cook Islands 
(his wife Karen Harvey remains partner of a Cook Islands 
law practice, albeit practising from the family home in 
Wellington) where he worked in the private trust and 
banking industry with Southpac.

Mark was a partner of United States firm McDermott 
Will Emery, and worked out of London before moving 
to Sydney to be General Counsel for Challenger – an 
investment management firm.

Scott worked for international firm Norton Rose in 
London and Singapore, as well as throughout Asia (based 
in Singapore) as General Counsel for massive Qatari 
telecom company Ooreedoo, before recently coming 
home to God’s own – “so my kids can grow up as New 
Zealanders”.

“We have all come to a similar position from very 
different career paths,” Mark says.

“And we all have quite different personalities.”
The brothers credit their parents for impressing upon 

them the importance of good values and fronting up 
to responsibility.

“Law was a natural progression for all of us,” Brent 
says.

Each then proceeded to earn a Masters 
qualification – in law, business, and law 
respectively.

Double Oxford Blue
Mark says Scott has the most interesting 
CV, having played both cricket and rugby 
for Wellington and earning a double 
“Oxford Blue” for his first class perfor-
mances in both sports while studying at 
the prestigious English university (the 
first Kiwi since Martin Donnelly to do 
so). He adds, with only a touch of frater-
nal derision, that Brent’s claim to fame 
was winning the open-age Tanzanian 
tennis championship when they were 
young and growing up in East Africa 
where their father was a World Bank 
economist.

Each of the Weenink brothers has had 
an international career traversing both 

The three Weenink brothers 
(from left) Brent, Mark and Scott.
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“From time to time we have all flirted with non or 
quasi-legal roles but there is something in the DNA that 
attracts us to the role of GC,” says Mark.

Not stereotypical
“You wouldn’t describe us as your stereotypical ‘law-
yers’”, Scott says.

“Our mother, Julie (a law librarian and legal executive), 
played a big part in this but also our father, Gerald, who 
was your typical CEO ‘bush lawyer’ and thought he 
knew more about the law than anyone else.

“Interestingly both my brothers advised me against 
doing law, and I really only decided to study law so that 
I could participate in family conversations at Sunday 
lunch!

“By the time I got around to thinking about what I 
would do at university, we had been joined by Brent’s 
wife, also a lawyer, and our sister Jenny’s husband, 
also a lawyer, in the family discussions.

“I subsequently married a lawyer too … a bit sad I 
know,” Scott says.

He proudly adds that the next generation – with 
niece Kate Arthur (daughter of Greg Arthur, a former 
managing partner of AJ Park) soon to start at Lane 
Neave – is about to enter the profession.

Brent says he doubts it was ‘leadership’ that inspired 
his younger brothers to follow his footsteps into law, 
though admits he did make an impression by setting 
the bar “pretty low to begin with”, if not on his bro’s 
then on his lecturers.

“Professor Dave McLauchlan still remembers me 30 
years on from my law study days, which has to count 
for something,” he says.

“When my daughter was attending his law class a 
few years ago, she proudly answered ‘Brent’, when he 
asked her in class whether she was Scott’s, Mark’s or 
Brent’s daughter.

“[Professor McLauchlan] drily complimented her on 
her uncles, and then said he hoped she would attend 
class more regularly than her father had! She did.”

Brotherly rivalry
While the Weeninks enjoy jostling with one another over 
good quotes for the journalist, they say the brotherly 

rivalry between them tends to be sup-
portive more than anything else.

“We are very close, and so are our 
families,” says Scott.

“Unfortunately my two older brothers 
kept, keep raising the bar professionally, 
so as the youngest I naturally have to 
try and keep up!”

Although, on the rugby and cricket 
pitches growing up, competition was 
fierce.

“We built a cricket net in our backyard 
and used to spend hours battling it out 
in ‘mock test matches’.

“I usually had to get the two older 
brothers out three or four times before 
they would accept that it was my turn to 
bat – they were both terrible cheats – so 
it certainly helped with my bowling,” 
says Scott.

“There is no doubt that the back-
yard cricket generally ended in a bat 
flying towards one of the others,” Mark 
admits, “… generally Scotty, who liked 
to shore-up one end, for gloating rights 
alone.

“Youngest brothers tend to come 
sporting a healthy chip on the shoulder 
and we like to keep that alive and well!”

And eldest, Brent: “They’re both still 
trying to recover from losing to me by 
five and six innings – a complicated 
game format, admittedly – respectively 
in the Backyard Cricket World Cup of 
1981.”

During the brothers’ epic multi-in-
nings backyard matches Brent says 
he would pretend to be a take on the 
persona of Swedish tennis great Bjorn 
Borg – “until I retired at 18”.

“Scott’s still pretending,” Brent says.
“Mark was like Ian Jones on the 

cricket field and Grace Jones on the 
rugby field.”

But Brent does give his younger 
brothers their due, adding that both 
Mark and Scott were (are?) genuinely 
gifted sportsmen.

“Mark was a pretty handy quick 
bowler, although I had to tone him 
earlier in his career after he’d started 
starting firing in these very, very fast 
bouncers at the senior partners during 
annual partners v staff cricket matches,” 
Brent says.

“Fortunately, Mark has acquired 
greater tact and diplomacy in his sub-
sequent corporate roles.” ▪

❝ Interestingly 
both my 

brothers advised 
me against 

doing law, and 
I really only 

decided to study 
law so that I 

could participate 
in family 

conversations at 
Sunday lunch!

Victoria University’s “High Flyers” cricket team from the 1985-86 season, which featured 
the three Weenink brothers. Mark is second from the right in the back row, Scott on the left 
in the front row and Brent on the right in the front row.
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Christchurch barrister Craig Ruane has been 
re-elected President of the New Zealand 
Law Society’s Canterbury-Westland 
branch.

A long-serving member of what was 
the Canterbury District Law Society 
Council then the Canterbury-Westland 
branch Council, Mr Ruane has served 
as the branch President since December 
last year.

He first joined the Council in the early 
1990s, when the entity was a district law 
society, then – after a short break – rejoined 
in the early 2000s.

His Law Society service also includes 

Canterbury-
Westland 
President 
re-elected
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On the move

Viv Zhang and Doris Tu have both been pro-
moted to associate at Parry Field Lawyers. Viv 
and Doris are involved in the firm’s Asia practice. 
Viv has a law degree from Taiyuan University in 
China and an LLM from Canterbury University. 
Her areas of practice are immigration, commer-
cial, property and trust law. Doris joined Parry 
Field Lawyers to specifically service the needs 
of migrants in commercial, property, business 
and trust law. She joined in May 2012 after 
completing her LLM at 

Viv Zhang Doris Tu

being a long-serving faculty member 
of NZLS CLE Ltd’s Litigation Skills 
Programme, where he has also served as 
Programme Director. He also was recently 
appointed to the Law Society’s Courthouse 
Committee.

Before going to the bar in 2007, Mr 
Ruane was a senior prosecutor with 
Crown Solicitor Raymond Donnelly. He 
was a prosecutor for nine years, includ-
ing time in East Timor prosecuting war 
crimes and crimes against humanity.

Before that, he was a partner of Weston 
Ward and Lascelles in Christchurch. In fact, 
Mr Ruane has practised in Christchurch 

since graduating from Canterbury 
University in 1978.

Mr Ruane’s current practice is a mix of 
civil and criminal litigation. One interesting 
aspect is his involvement in military law. 
He has regularly appeared in Courts Martial 
of Army, Navy and Air Force personnel.

He is also a Colonel in the Territorial 
Force and is keen on reading, walking, 
tramping and pistol shooting.

Grant Tyrrell is the branch’s new Vice-
President and the new branch Council 
members are: Ferne Bradley, Sophie 
Goodwin, Amy Keir, Lana Paul, Maria 
Pozza, Graeme Riach and Andrew Riches. ▪

Continued on page 11...
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In-house lawyer David Dunbar is the 
new Law Society Wellington branch 
President.  Mr Dunbar was elected to 
the Wellington branch Council in 2011 
and was elected Vice-President in 2014. 
He has also served as a member of the 
CLANZ (now ILANZ) committee for eight 
years until a couple of years ago.  

After 13 years as a Parliamentary 
Officer in the Office of the Clerk, David 
Dunbar moved from the House to an 
in-house role in local government.  
Several public service and in-house roles 
later in the medico-legal area, he’s now 
involved in helping keep an eye on our 
medical profession as Registrar of the 
Medical Council of New Zealand. 

“This is a fitting role, perhaps, for 
someone who comes from a family of 
doctors and nurses and the occasional 
lawyer,” Mr Dunbar says.

My predilection for law is definitely 
part of my heritage. I have two uncles 
who practised law, Jim Hutchison in 
Christchurch and Jock Hutchison in 
Masterton. Further back, my grand-
father, Sir James Hutchison, practised 
in Christchurch (including a period as 
President of the Canterbury District Law 
Society) before he was elevated to the 
High Court bench. They were all strong 
role models and definitely influenced 
my choice of profession. 
 Tell us a little about your 
work
The Registrar is a statutory position. It 
is the key legal advisor to the Medical 

New Wellington 
branch President
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In LawTalk 889 (3 June 2016), we ran 
an article about the YMCA appointing 
Arama Ngāpō-Lipscombe as its first 
female acting National CEO.

In the article, we stated that Ms 
Ngāpō-Lipscombe is based in Tauranga. 
That was not correct. She is, in fact, 
based in Tokoroa. ▪

YMCA CEO

Council and delegate for the Council. It 
requires a combination of legal advisory 
work, issues and relationship manage-
ment, and regulatory best practice that 
makes every day interesting.  It’s a very 
solutions-focused role; the primary need 
being to ensure public health and safety 
through the processes of Council. Every 
day is different, but the breadth of the 
role enables me to actively pursue an 
interest in how a regulator can work 
with the profession in a collaborative 
way that supports both the profession 
and the interests of the regulator in 
providing an external assurance to 
the public.

Why did you choose to 
become involved in the 
Law Society?   
I am proud to be a lawyer, and pleased 
to have had the opportunity to work in 
a variety of in-house roles.  I have also 
worked with and associated with some 
amazing lawyers. The respect for the pro-
fession and standing that lawyers have 
reflects the generations of lawyers who 
have committed themselves to the pro-
fession and public. So in answering that 
question I’d have to say that I wanted 
to give back to the profession some of 
what the profession has given me.  

At another level, my current role also 
serves to fuel my interest and engage-
ment in the Law Society. The Medical 
Council role is not dissimilar to the New 
Zealand Law Society in its regulatory 
function. The same sort of issues play out 

in the regulation of the law profession as 
play out in the regulation of the medical 
profession. Lawyers are the first to set 
high standards for themselves and to 
maintain the highest level of profession-
alism. But with that can come a failure or 
reluctance to acknowledge to oneself or 
colleagues that despite best intentions, 
things are becoming a bit of a struggle. 
I have a particular interest in seeing the 
Law Society work in partnership with 
the profession to highlight those pres-
sures and create an environment where 
lawyers are able and feel free to seek 
assistance. 

Mr Dunbar is a keen skier and road 
cyclist and "as I still lay claim to being a 
South Islander, nothing beats the South 
Island for indulging in both," he says.

New Council
Annette Gray and Mark Wilton were 
elected as Wellington branch Vice-
Presidents at the branch annual meet-
ing on 22 July.

The new branch Council is: Melanie 
Baker, Sue Barker, Stephanie Dyhrberg, 
Jeremy Ford (ILANZ representative), 
Chris Griggs, Yemo Guo, Jennifer Howes 
(Young Lawyers Committee representa-
tive), Jessie Hunt (Wairarapa represent-
ative), Mike Lennard, Chris O’Connor, 
Megan Paish, Cathy Rodgers and Julia 
White. ▪
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Canterbury University. Both Viv and Doris are 
fluent in Mandarin and Doris understands a few 
other Chinese dialects such as Cantonese and 
Foo chow.

Kevin Preston has been 
appointed to the role of 
Deputy Public Defender 
Wellington with the Public 
Defence Service (PDS). 
Admitted in England and 
Wales in 1992, Kevin has 
practised exclusively in crim-
inal defence work for over 

20 years. After being admitted in New Zealand, 
he joined the PDS as a senior lawyer in 2012.

Housing New Zealand has appointed Andrew 
Brown as General Counsel for a year to cover 
Bruce Riden who is on secondment. Andrew 
is a commercial barrister and was previously 
General Counsel at KiwiRail and a corporate 
partner at Bell Gully. ▪

Kevin Preston

Frazer Barton has been re-elected 
President of the New Zealand Law 
Society’s Otago branch.

Elected the branch’s Vice-President 
in 2014, Mr Barton became President 
last year.

The chair of Anderson Lloyd’s board 
and the head of the firm’s Dunedin 
litigation team, he has always been 
a litigation specialist and specialises 
in court work.

Highlights
His career has involved many personal 
highlights.

“Working on a case that was heard 
in the Privy Council in London which 
involved a commercial partner and a 
breach of trade is one of the more sig-
nificant examples,” he says.

“Another was being involved with 
a professional negligence case that 
resulted in a hearing in the Supreme 
Court, and I acted for the organiser of a 
cycle race which involved the death of 
a competitor. That particular case went 
all the way to the Court of Appeal and 
resulted in an acquittal.”

Mr Barton graduated from Otago 
University with a BA and an LLB with 
First Class Honours, specialising in 

Otago branch President 
re-elected

Vallant Hooker & Partners are looking 
for new volunteers to assist with legal 
clinics at the Citizens Advice Bureau 
Eden Albert.

The legal clinics are scheduled every 
Thursday night between 5:30pm and 
7pm. Vallant Hooker & Partners organ-
ises the roster and the CAB arranges 
the appointments which are held at the 
CAB at St Luke’s, next to the St Luke’s 
library and shopping mall.

The appointments are 15 minutes long 
and there is a maximum of six appoint-
ments at each clinic per night. As a guide, 
the lawyer would be required to attend 
once every six weeks.

Vallant Hooker & Partners are seeking 
volunteers with, ideally, four or more 
years of relevant experience. People 
interested in volunteering or seeking 
more information can contact Susan 
Denning at sdenning@vhp.co.nz.

CAB needs 
volunteers

On the move Continued...

public law. 
He was admitted in January 1985 and 

worked as a solicitor in Christchurch 
before moving to Dunedin where he 
became a partner in Anderson Lloyd’s 
predecessor firm in 1988.

He has been a faculty member of 
the NZLS CLE Ltd Litigation Skills 
Programme since 1995.

Mr Barton was appointed to the Otago 
University Council in January this year. 
He is a member and former chair of the 
board of Presbyterian Support Otago 
and is a member of the New Zealand 
Insurance Law Association.

He is married with three children and 
three grandchildren (who also live in 
Dunedin).

New Council 
Webb Farry partner John Farrow has 
been elected the branch’s Vice-President 
and the Immediate Past President is 
David Robinson.

The Council members are: Karilyn 
Canton, Taryn Gudmanz, Jo Hambleton, 
Craig Power, Lucia Vincent, Dale Lloyd 
(Central Otago representative), Phil Hope 
(Oamaru representative), Kim Jarvis 
(OWLS representative) and Adam Keith 
(new practitioners representative). ▪
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“Last year the Law Society of England and Wales’ Insights 
Committee described Millennial mobility as ‘an emerging 
risk for [legal] employers’.1

“The committee reported that the legal profession – with 
its continued reliance on deep-rooted historical models 
of leadership, career progression and decision-making – 
had been slow to adapt to the shifting expectations of 
its workforce.2

“It recommended that if employers were to ‘prevent 
valuable young legal talent from leaving, leading to lost 
value for the long-term and wasted costs on training and 
development’, they would need to ‘look at where [junior 
lawyers’] expectations differ from older generations and 
react to this’.3

“If generational expectations are also changing in New 
Zealand, they are doing so at a time when careers outside 
legal practice are increasingly open to law graduates and 
junior lawyers.”

So starts a new research report entitled First Steps: The 
Experiences and Retention of New Zealand’s Junior Lawyers.

Otago University Law Faculty Affiliate Josh Pemberton 
conducted the research, which was funded by the New 
Zealand Law Foundation.

Cost to profession
“Graduate attrition may not be a cause for concern for 
individual employers, particularly employers with bot-
tom-heavy structures,” Mr Pemberton says.

“But the legal profession as a whole faces a potentially 
higher cost when young talent leaves the law. After all, the 
junior lawyers of today who remain in the law are those 
who will lead the profession tomorrow.

“Whether and why ‘valuable young talent’ might leave 
the profession in New Zealand is, therefore, an issue worthy 
of closer scrutiny.”

That provided the background for his project to inves-
tigate the experiences and retention of junior lawyers in 
New Zealand.

40 hour-long interviews were conducted around the 
country – in Auckland, Wellington, Christchurch and 

Preventing 
valuable young 
talent from leaving

Dunedin, and via phone and Skype to smaller centres – 
both with junior lawyers and with former junior lawyers 
who have left the law to pursue other careers.

Interviews explored a variety of topics – juniors’ experi-
ences in the legal profession, their views on their futures in 
the law, the transition from university to practice, and, for 
those who have already left the law, their reasons for doing so.

The themes that emerged in these interviews, and a 
review of comparable research overseas, informed the 
design of an online survey, which was completed by more 
than 800 current junior lawyers and a smaller group of 
former junior lawyers who have left practice.

In early April 2016, the New Zealand Law Society distrib-
uted an email containing a link to an online survey to all 
lawyers whose practising certificate had been issued (for 
the first time) in 2013 or later. The survey was also circulated 
to all current judges’ clerks at the High Court and appellate 
courts – a group who do not yet have practising certificates 
but might be thought of as being in an equivalent stage in 
their legal careers. The total pool of eligible respondents 
numbered 1,818 (1,777 practising lawyers and 41 clerks).

By the time the survey closed two weeks later, 818 com-
pleted responses had been received – 45.0% of the total 
pool of possible respondents. After removing responses 
from those outside the intended scope of the survey, 785 
valid responses remained.

The full report of the survey findings is available on the 
New Zealand Law Society website at www.lawsociety.org.
nz/practice-resources/research-and-insight/legal-research/the-
experiences-and-retention-of-new-zealands-junior-lawyers. ▪

1 The Law Society “Career Satisfaction Survey Report 2015” 
(February 2015) Law Society www.lawsociety.org.uk at 2.

2 At 2.
3 At 8. Similar recommendations are made to commercial 

employers more generally in Deloitte’s recent Millennial 
Survey – see Deloitte “The 2016 Deloitte Millennial Survey: 
Winning over the next generation of leaders” (January 2016) 
Deloitte www.deloitte.com.
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Last year I bumped into an old friend from 
law school who was visiting town for the 
weekend. I knew that he had gone to work 
at a law firm after graduating and I was 
surprised to learn that, two years on, he 
was no longer practising.

“It’s strange how it worked out”, he said.
“I loved the study of law at university, 

and I really thought that I wanted to be a 
lawyer. So I was taken aback by how little 
I actually enjoyed practice.”

He told me he had been deeply unhappy 
at work: not only with the day-to-day tasks 
he did, but also with the way in which 
he was managed and the culture at his 
workplace. He had felt that his employer 
thought him disposable and of no real value.

So when another opportunity had pre-
sented itself he had turned his back on not 

Something 
that needed 
investigating
By Josh Pemberton

to be understood more deeply.
It also struck me as something that the profession had 

an interest in knowing more about: after all, the junior 
lawyers of today who remain in the law are those who will 
represent and lead the profession in the future.

Research project
When I began seriously giving thought to spending time 
researching the experiences and retention of junior law-
yers, it seemed that everyone I knew had a strong opinion 
to share.

Most of my contemporaries seemed to agree that there was 
something that needed investigating, but everyone seemed 
to have different versions of what that something was.

It was clear that a substantial time commitment would be 
required in order to move from anecdote to actual research. 
Fortunately, a generous grant from the New Zealand Law 
Foundation allowed me to set aside four months to work 
full time on investigating the questions that the conver-
sation with my friend had provoked.

With the Law Foundation’s support I was able to travel 
the country to conduct 40 hour-long interviews with junior 
practitioners and former junior practitioners.

These interviews were wide-ranging and explored 
a variety of topics: juniors’ experiences in the law, the 
transition from university to practice, their plans for the 
future and, for those who have already left legal practice, 
their reasons for doing so.

The themes that emerged in these interviews informed 
the design of an online survey that was completed by more 
than 800 junior lawyers. The full results of the study are 
presented in a report entitled First Steps: The Experiences and 
Retention of New Zealand’s Junior Lawyers which is avail-
able on the Law Foundation and Law Society’s websites. 
Here I present a general overview of the report’s findings.

only that particular firm, but on legal practice entirely. As 
we said our goodbyes I couldn’t help but feel that it was 
a real loss to the profession.

Early challenges
I knew that it was inevitable that the early years of pro-
fessional life would present challenges, whatever the field, 
and I also knew that not all junior lawyers have experiences 
like my friend did.

But as a recent graduate with dozens of friends and 
acquaintances who are in the early stages of their legal 
careers, I had heard enough stories to know that my friend’s 
experience was not entirely anomalous.

I also knew that a number of other friends had left prac-
tice after two years or so for other careers, and I wondered 
as to their reasons for doing so.

Had they simply realised that law was not for them? If 
so, would it have been to their advantage to come to such 
a realisation earlier? Had they chosen the wrong sort of 
legal job, or had their expectations of work been too high? 
Had their employers treated them poorly? Or was it some 
combination of a number of these reasons?

Whether and why juniors leave the profession or con-
tinue to practise seemed to me to be an issue that ought 

❝  I couldn’t 
help but 
feel that it 
was a real 
loss to the 
profession

Josh Pemberton
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Genuine competition
First, it is clear that legal employers, and the profession as a whole, face 
genuine competition to retain junior practitioners.

Many juniors are still making up their minds about their long-term 
professional futures, and an overwhelming majority consider themselves 
well-equipped for careers outside the law.

Secondly, the experiences and retention of junior practitioners must 
be understood in the context of what is often a challenging transition 
from university to practice.

Juniors report that the early years in practice are very much an “appren-
ticeship” during which they learn the practicalities of practising law. In 
this context they need support and mentoring and to be managed well.

Interviews with and a survey of former junior practitioners who have 
quit the law confirm that these early years have the potential to make 
or break a legal career and, as in the case of my friend, a negative first 
experience in practice can colour juniors’ views of not just their employer 
but of the profession as a whole.

Work satisfaction
Against this background, the report contains numerous data on work 
satisfaction that provide insight into what juniors are and are not satis-
fied with about practice.

Most junior practitioners reported being satisfied with most aspects of 
working life. However, a significant proportion of respondents recorded 
dissatisfaction with a number of aspects, including work-life balance and the 
availability of flexible working arrangements (19.5% and 19.0% of respond-
ents), remuneration (30.1%), and the provision of mentoring, feedback and 
performance evaluations (19.7%, 17.5% and 20.2%).

An increased emphasis on good management practice 
may be a low-hanging fruit if the profession or individual 
employers are to take action to increase the workplace 
satisfaction of juniors.

Informational problems
Another finding is that there are significant informational 
problems in the market for graduate legal jobs.

Survey respondents and interviewees reported knowing 
almost nothing about what legal practice actually involved 
at the time they left law school, and of being largely una-
ware of any employment options other than private firms, 
in particular the largest private firms.

It is concerning that the best-advertised jobs, which 
appear to attract many of the “best” candidates, are the 
jobs in which juniors are the least satisfied in their work 
and the least likely to stay in the law.

Juniors at the biggest private law firms are the least sat-
isfied with the type of work they do, the environment they 
work in, their work-life balance, and their remuneration.

They are the most highly stressed and feel the least 
valued by their employers. They look forward to going to 
work the least and, overall, enjoy their work the least. They 
are also the least likely, on their own estimation, to remain 
in the profession in the short, medium and long term.

Gender issues
Finally, though by no means less importantly, two-thirds of 
female junior practitioners perceive their gender as bearing 
negatively on their prospects in the profession.

This is for a number of reasons, including 
some that will have occurred to most prac-
titioners (family responsibilities) and others 
that may not have (unconscious biases, 
discriminatory hiring practices, explicit 
discrimination and so on).

I would encourage all practitioners to 
read about the experiences of junior female 
practitioners, presented largely in their own 
words, in this section of the report.

The study of the legal profession is a field 
in its infancy in New Zealand. My hope is 
that this report can make a modest contri-
bution to its development, and that it can 
also provoke ongoing conversations about 
how the legal profession functions and the 
future of practice in New Zealand. ▪

Josh Pemberton completed this research with 
funding from the New Zealand Law Foundation 
and as an Affiliate of the University of Otago 
Faculty of Law. Josh studied at Otago, where 
he completed an LLB (Hons) and BA (PPE) and 
was awarded the Otago District Law Society Prize. 
Before this project, Josh worked as a judge’s clerk 
at the Supreme Court. From August he will study 
toward an LLM at Harvard Law School. Josh can 
be contacted at joshua.pemberton@otago.ac.nz.

First Steps
The EXperiences and Retention of 
NeW Zealand’s Junior LaWyers

Josh Pemberton

To download the full report for free 
visit: http://bit.ly/jnr-lawyer-report
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Retaining our 
junior lawyers
LawTalk Editor Frank Neill summarises some of the important 

findings from Josh Pemberton’s report First Steps: The Experiences 

and Retention of New Zealand’s Junior Lawyers. This summary is 

presented in seven sections. These sections look at:

1. junior lawyers’ future plans;

2. moving from university to practice;

3. work satisfaction;

4. work-life balance;

5. pay and progress; 

6. career information; and

7. the experiences of young women lawyers.

The vast majority of young lawyers sur-
veyed were undecided or open-minded 
about their future, the research showed.

Some, however, held firm views about 
whether or not their professional future 
lay in the law.

The non-committal views of one inter-
viewee were fairly typical: “In 18 months 
or two years when I get sick of this [current 
legal] role, if another legal role comes up 
that I’m interested in then I’ll take it. If a 
role comes up outside of [the law] that also 
interests me then I’ll take that.”

Interviewees often defined their future 
ambitions in terms of personal goals and 
values, rather than by reference to specific 
roles they wanted to work in.

Respondents’ ratings
Survey respondents were asked to rate the 

likelihood of their remaining in legal prac-
tice in two, five and ten years’ time, on a 
seven-point scale ranging from “extremely 
likely” through to “extremely unlikely”. 
Their responses are represented in Figure 1.

A majority of respondents considered 
it more likely than not that they would 
remain in practice in each time period: 
82.3% considered it more likely than not 
that they would be in practice in two years’ 
time, falling to 71.0% in five years’ time and 
55.9% in 10 years’ time.

It should also be noted that many of 
those who considered it more likely than 
not that they would remain in practice at 
a given point in the future expressed this 
likelihood in weak terms (“somewhat likely” 
to remain in practice).

There were marked differences in 
responses to this question by employer type.

In particular, respondents at big firms 
and working in-house were far less likely 
to remain in practice at all points in the 
future than their counterparts in small 
firms, in the private sector, and working 
for a barrister/chambers.

For instance, only 56.8% of respondents 
at big firms considered it more likely than 
not that they would remain in practice in 
five years’ time, compared to around 78% 
of respondents at small firms and in the 
public sector.

Working overseas
Respondents were asked how likely they 
were to spend time working overseas in 
the next five years. 61.2% thought it more 
likely than not that they would do so, 11.9% 
were neutral, and 26.9% thought it unlikely.

Junior lawyers’ future plans
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Outside the law
There was a clear sense among interviewees that their 
legal background had prepared them well for careers 
outside the law.

Almost all of those interviewees who had already left 
legal practice considered that their legal training and expe-
rience had helped them find work outside law, both by 
equipping them with useful skills and by functioning as 
a strong signal of quality to non-legal employers.

Respondents were asked to name areas of work they 

would be interested in pursuing if they chose to leave the 
law. The word cloud below presents a visual impression 
of the most common responses, with the size of words 
corresponding to the frequency with which they were 
entered.

‘Make or break’ years
Given that many interviewees were undecided about 
whether their futures lay in the law, and the challenge 
that the first few years in practice can entail, it is perhaps 
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unsurprising that a number of interviewees 
reported that the early years in law had 
the potential to “make or break” a legal 
career. The “sink or swim” metaphor was 
frequently employed.

One interviewee put it this way: “Your 
junior years in law are like your formative 
years in childhood. I think they colour your 
experience of the law, your training, your 
direction, your work ethic, everything, just 
the way you that you go about things and 
your outlook on the law and the legal pro-
fession.”

Interviewees who had had positive expe-
riences in their first year or two tended to 
be upbeat about the profession and their 
possible future in it.

Interviews with former practitioners 

confirmed that the converse is also true: 
the first few years in practice have the 
potential to put juniors off the law entirely.

Some of these former practitioners 
had never planned to remain in the law 
long-term, but for others, negative experi-
ences in the first few years of practice had 
contributed significantly to the decision 
to leave practice. Moreover, these inter-
viewees frequently reported that negative 
experiences in their first job had coloured 
their perception of careers not just with 
their former employer but also in the legal 
profession as a whole.

That workplace dissatisfaction can con-
tribute to juniors’ decisions to leave the law 
is supported by the results of a mini-survey 
of 27 former junior practitioners. Because of 

the small sample size and because partic-
ipants self-selected, data from the survey 
must be interpreted cautiously. Even so, 
the gist of results is informative.

These former practitioners recorded 
very low satisfaction with almost all of 
the aspects of working life that they were 
asked about: the type of work they did, 
they way in which they were managed, 
the hours they worked, and so on, and 
they cited aspects of this dissatisfaction 
as reasons for leaving legal practice.

Figure 2 shows the 20 most frequently 
cited reasons for leaving legal practice 
and indicates the importance respondents 
attached to those factors. ▪
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New Zealand’s law schools are performing very well when 
it comes to providing a good grounding in theory and 
analytic skills, the survey showed.

However, the law schools did not score very well when it 
came to providing a good grounding in practical legal skills.

The vast majority of respondents (92.7%) agreed that 
law school had given them a good grounding in theory 
and analytical skills. 49.1% agreed with the statement “law 
school prepared me well for practising law”, while 39.0% 
disagreed, and 12.0% were neutral.

Slightly more than a third of respondents (35.7%) agreed 
that law school had given them a good grounding in legal 
practical skills, with a majority (52.4%) disagreeing with 
that proposition.

Almost seven out of every eight respondents (86.7%) 
agreed that their training at law school ought to have 
been more practical. However, the report did not record 
the views of non-practising legal graduates or seek to offer 
a critique of the proper role of law schools.

The responses to these questions provide context for 
understanding a sentiment frequently expressed in inter-
views: because legal practice is very different to university, 
the first year or two in practice are a time of significant 
adjustment, learning and challenge.

Moving from university to practice
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One interviewee described starting 
out in practice like being asked to drive 
a car for the first time after spending all 
her university years merely studying the 
operating manual.

Another said: “Basically, everything you 
do in the first year is new, whether it be 
emailing a client or writing a memorandum 
on a specific point of law that’s going to a 
client, [and it is all against] a completely 
different administrative background in 
terms of billing time and saving documents 
to numbers”.

An interviewee, who worked in litiga-
tion – which a number of interviewees 
perceived as being the “most similar” area 
of practice to university – put it this way: 
“When I finished university, I obviously 
didn’t expect I’d go into the workforce 
and automatically be this fantastic lawyer 
who knows how to do it all. [But] I was … 
surprised about how much you do have 
to learn after you’ve finished university. 
That’s ranging from basic stuff like billing 

❝ I was … 
surprised about 

how much 
you do have 

to learn after 
you’ve finished 

university
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and running various internal things in the 
law firm [to] just how a law firm operates, 
picking all that stuff up. Then also, more 
nuanced stuff such as the fact that … you 
need to give commercially oriented advice 
… That’s very, very difficult to pick up, it 
takes a long time [to learn].”

One interviewee gave the following 
example: “You do a year-long course at 
[law school] on land law and large parts of 
that are spent discussing landlocked land. I 
don’t know anybody who has ever worked 
on landlocked land issues. [Whereas] day-
to-day, doing residential property law, 
you’ll need to read [Land Information 
Memoranda] … they can be complicated 
and there’s all sorts of problems that can 
arise and things that can get you into a lot 
of trouble and things that could save your 
client lots of money, but you never discuss 
that at university.”

Others disagreed. One interviewee put 
it this way: “Every now and then you get 
people talking about how … law school 
needs to be more practically focused but 
I think you can’t avoid the fact that to be a 
lawyer, in almost any area of law, you do just 
need to have a good fundamental knowledge 
of the law itself and of various laws, even 
if it’s just as simple as you roughly know 
where to look to find what you need. I think 
it’s also extremely important that you’ve got 
good legal critical thinking skills and I think 
you can’t avoid the fact that you do need 
to spend the majority of your time of your 
[Bachelor of Laws] developing just that.” ▪

Juniors’ decisions to remain in the profes-
sion or not can depend, at least to some 
extent, on how satisfied they are or are 
not at work.

The data collected illustrates clear links 
between how satisfied respondents are 
at work and their reported likelihood of 
remaining in practice in the future.

Data on work satisfaction gives employ-
ers, and the profession as whole, indica-
tions as to where, in the words of the Law 
Society’s Insights Committee, “[junior 
lawyers’] expectations differ from older 
generations”.

83.7% of respondents agreed that they felt 
like a valued member of the organisation 
they worked for, while 11.0% disagreed and 
5.1% responded neutrally.

76.1% of respondents agreed that they 
looked forward to going to work, while 
13.8% disagreed and 9.9% were neutral.

85.4% of respondents agreed that they 
enjoyed their work overall, while 9.2% dis-
agreed and 5.4% were neutral.

Responses to these questions differed 
significantly by employer type.

Most strikingly, respondents working at 
big law firms were the least likely to report 

Work satisfaction

1% Not at all stressful

28%  Only sometimes / 
slightly stressful

17% Highly stressful

54% Moderately stressful

FIGuRE 7   H O W S T R E S S F U L R E S P O N D E N T S 
F I N D T H E I R  W O R K

that they felt valued, looked forward to going to work, or enjoyed their 
work overall, while those working in the public sector were the most 
likely to report all of those things.

Would you still study law?
Respondents were asked: “If you were able to go back and make the 
choice again, would you still choose to study law?”

78.0% answered either “definitely yes” or “probably yes”, 12.7% were 
neutral, and 8.4% said either “definitely not” or “probably not”.

They were also asked “If you were able to go back and make the choice 
again, would you still go into practice after completing your law degree?” 
80.4% answered affirmatively, 12.2% were neutral, and 7.4% responded 
in the negative.

Those working in-house were least likely to report that they would still 
go into practice if they had the choice again (69.7%), followed by those at 
big firms (74.8%), small firms (81.9%), medium firms (82.6%), those working 
for a barrister/chambers (83.3%) and those in the public sector (84.3%).

How stressful is lawyering?
Respondents were also asked how stressful they find their work (see 
figure 7).

Only 1.3% of respondents reported that they found their work “not at all 
stressful”, 27.8% “only slightly / sometimes stressful”, 53.6% “moderately 
stressful”, and 17.3% “highly stressful”.

Those at big firms were most likely to report finding their work “highly 

❝ 83.7% of 
respondents 

agreed that they 
felt like a valued 

member of the 
organisation 

they worked for
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Remuneration

Opportunities for advancement (5 years plus)

Opportunities for advancement (<5 years) 18% 11% 71%

17% 71%12%
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19% 16% 66%
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4%4% 92%

17% 7% 76%

18% 8% 74%

20% 13% 67%

20% 13% 67%

12% 7% 82%

14% 7% 79%

20% 9% 71%

12% 8% 81%

8% 88%4%

11% 6% 88%
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stressful” (21.4%), followed by those at 
medium firms (19.3%), small firms (17.4%), 
those working for a barrister/chambers 
(17.2%), those in the public sector (10.9%) 
and those working in-house (6.1%).

Good or bad?
Interviewees held diverse views on the 
factors that can make the early years of 
practice particularly “good” or “bad”.

One factor that came up frequently as 

being central to interviewees’ experience in 
the profession in their formative early years 
was the way in which they were managed 
and mentored, including the way in which 
work was directed to them, the clarity of 
instruction and availability or otherwise 
of help from more experienced colleagues, 
and the feedback and evaluation they did 
or did not receive.

Work-life balance and remuneration 
were among the other aspects of work 

satisfaction most frequently mentioned 
in interviews.

Job setting satisfaction
Survey respondents were asked to rank 
their satisfaction with 23 different aspects 
of working life on a seven-point scale rang-
ing from “Extremely Satisfied” through to 
“Extremely Dissatisfied” (see Figure 8).

Strikingly, only 47.7% of respondents at 
big firms reported being satisfied with their 
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work’s value to society.
91.8% of respondents reported being 

satisfied with their relationships with 
colleagues.

Around four in five respondents were 
satisfied with opportunities for training 
and development (81.6%).

Fewer respondents were satisfied with 
the clarity with performance evaluation 
processes (67.2%), feedback received on 
work completed (74.1%), the clarity with 
which seniors’ expectations were commu-
nicated to them (75.6%), and the acces-
sibility of mentors to assist with career 
development (71.2%).

Management styles
Overall, interviewees reported a vast range 
of management styles.

Some interviewees described how they 
felt comfortable asking questions of seniors, 
were actively given feedback, could learn 
by making mistakes, and felt that those 
managing them were actively interested 
in helping with their development.

Some described being left without any 
guidance to “flail in the water”, while others 
had been made to feel as if they were not 
trusted and not on the same “team” as those 
senior to them.

Some juniors reported that seniors would 
“test” them by, for instance, deliberately 
withholding information from them.

Others reported being made to feel 
incompetent by seniors, with one saying: 
“I had my own office but the partner’s chair 
squeaked so when she stood up, you’d know 
she was coming in and she’d come over and 
stand behind you. She’d nit-pick everything 
you were doing and she’d keep referring to 
how long you’re taking on something and 
how she could have done it a lot better. It 
was really stressful and really scary.”

One summarised it this way: “We should 
be aiming to train our young lawyers in the 
way that they achieve and they want to 
achieve and that they thrive, not to show 
them how much we know as compared 
to them and let them fail”.

Only two-thirds of respondents (66.7%) 
were satisfied with mechanisms (such as 
human resources staff or an approachable 
senior) for resolving any workplace issues 
that arose. This issue came up frequently in 
interviews with both current and former 
lawyers. ▪

Work-life balance and hours worked were frequently discussed by inter-
viewees.

Some interviewees were very happy. One, at a medium firm, reported 
that her employers promoted outside activities and the importance of 
having a positive work-life balance: “If I stayed a minute past five, one 
of the partners would pop their head into my office and go, what are you 
doing? Just shoot essentially, go home, there’s nothing that can’t wait 
until tomorrow. I really appreciate that because work is not the be all 
and end all for me; it’s more a means to an end and it’s cool being able 
to do other stuff outside of [work].”

Many interviewees were less satisfied. There were stories of hundred-hour 
weeks and of people working months without a full day off.

One interviewee said of her time at a big firm that she was forced to 
“stop scheduling anything at lunchtimes or after work because I knew 
the inevitability was that nine times out of 10, I’d have to cancel it … 
My work became [what] dictated all of my days or all of my weekends”.

Several discussed the difficulty of maintaining non-lawyer relationships. 
According to one: “My flatmates [would] joke that they didn’t live with 
me … You don’t see your friends.”

Being in control
Many interviewees emphasised that it was not so much the hours that 
mattered, but rather the control or lack thereof over the relationship 
between their working and private lives.

One interviewee who worked 50–60 hours per week was very happy 
with her “work-life blend” because she could control her hours and work 
from home when needed, and had never been forced to miss a scheduled 
event in her personal life.

Another interviewee who was unhappy explained that it was “the 
unpredictability, the lack of control” that got to her: “You have no ability, 
you have no autonomy to be able to put good boundaries in place and 
say, ‘I need to keep this one evening a week for myself.’ It’s just ad hoc if 
work’s going to come in at 5pm and someone makes you do it, you can 
never predict when that’s going to happen, you can never predict when 
something’s going to land on your desk. It’s safer and easier for you not 
to ever schedule [activities outside work] so all that other stuff drops off.”

Other interviewees perceived that poor management or a workplace 
culture led to their hours being longer or more unpredictable than was 
necessary or efficient.

One described a situation where “It’s 5:30 at night and a senior says 
to a junior, ‘Here’s this urgent task, it needs to be done tonight so kiss 
goodbye to your night.’ Then, the junior realises … by looking at the email 
from the client, that the senior had been originally given the task at 11 
o’clock that morning … it’s really, really bad when there is poor time 
management like that in the context of a job which is extremely time 
consuming in the first place”.

A number of interviewees reported cultures of “presenteeism” – the 
phenomenon of having to be seen to be staying late at work regardless 
of whether one had anything to do.

Overall, 73.6% of all survey respondents reported satisfaction with 
their work-life balance, while 65.5% were satisfied with the accessibility 
of flexible working arrangements. 76.9% of respondents reported being 
satisfied with the hours they worked. ▪

Work-life balance
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Fewer than three in five survey respondents 
(59.1%) reported being satisfied with their 
remuneration. 

Salaries were a frequent talking point 
in interviews. A number of interviewees 
considered that their pay compared unfa-
vourably to that of their contemporaries 
working in areas such as medicine, banking, 
engineering, architecture, and in less-qual-
ified areas such as administration. 

Interviewees in private practice fre-
quently compared their pay to the amount 
that they billed for their employer. 

Several interviewees expressed the view 
that an oversupply of applicants for grad-
uate law jobs gave employers the power 
to pay very little. 

Others referred to their belief that starting 
salaries have barely gone up in the last 10 
years, despite increases in the price of living 
and wage inflation, and to the perception 
that the biggest employers all appear to 
offer a standardised starting salary.

It’s about value
For some interviewees, low remuneration 
communicated something to them about 
the regard their employer held them in: 
“We’re not living in poverty or anything … 
but it’s more about your value. Often the 
money’s not about the money, it’s what 
the money says about how you’re valued”. 

For many, satisfaction or lack thereof 

Pay and progress
employers referred to the work-life balance that they (the 
interviewees) were able to enjoy to justify paying them 
less than their contemporaries at big firms. 

One called this “reverse logic”: “I know that as a grad-
uate lawyer, it’s naïve to expect that you’re going to be 
able to leave work at five every day, which almost no one 
does, so I accept that I’m fortunate to be able to do that. 
But I don’t think that the fact that you do get to leave at 
five should be an excuse for paying you less” [in his case, 
around $33,000].

Advancement paths
71.4% of respondents were satisfied with the opportuni-
ties for advancement in the short term (next five years) 
at their workplace, and 71.0% with such opportunities in 
the longer term (five years plus). 

Interviewees’ views on perceived opportunities to 
advance were very varied. Some were happy with the 
career path before them, some felt that promotion pro-
cesses lacked transparency and could depend on luck, 
and others – typically in bigger organisations – felt that 
that path to seniority was so long as to be unappealing.

Comments included: “I think our generation is a lot 
more picky and choosey and the grass is always greener 
and we’ve got so many options, some of us can’t really 
sit still”; “I think we’re of a generation now where it’s not 
about staying at a job or just continuing to work hard, 
we’re quite entitled and we see a [senior and think] ‘that’s 
not what I want to do’”; “Back in the day, it wouldn’t have 
seemed such a big issue hanging out for 10 years in one 
[workplace] just to get to the next level …. [but now] young 
people are career jumping and sticking around for one year 
and then thinking it’s time to move onto the next job.” ▪

Median salaries of respondents in full-time employment by time 
in practice and employer type

All em-
ployers

Big firm
Medium 
firm

Small 
firm

Public 
sector

In- 
house

Barrister/ 
Chambers

0-1 years 
in practice

$45,000 $51,500* $44,000 $42,000 $50,000 $60,000* $40,000*

1-2 years 
in practice

$52,000 $54,000 $50,000 $50,000 $55,000 $57,000* $50,000* 

2-3 years 
in practice

$62,750 $67,000 $60,000 $57,000 $63,500 $75,000* $52,500*

with pay was often tied 
to other aspects of work 
satisfaction, such as the 
hours they were required to 
work. One interviewee said: 
“People [at my workplace] 
work really long hours and 
if you work out your hourly 
rate, you’d be better off at 
McDonalds”. 

It  was perhaps for 
these sorts of reasons the 
respondents at big firms 
were the least satisfied with 
their remuneration, despite 
earning more than many of 
their contemporaries.

Some interviewees at 
smaller provincial firms 
recounted how their 

❝ Often the 
money’s not 

about the 
money, it’s 

what the 
money says 

about how 
you’re valued

*  Indicates fewer than 15 respondents for the given combination of time in practice and employer type. These 
values should accordingly be treated with caution. More data on salaries are available in the New Zealand 
Law Society and Hays Legal Salary Guide.
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The vast majority of interviewees reported 
that their employment decisions out of 
university had not been particularly well 
informed.

That happened in two ways.
First, interviewees tended to report that 

they had known “very little” or “not much” 
about what the practice of law involved 
when they left law school.

Survey respondents were asked how 
well informed they had been about what 
the practice of law involved at the time 
they left law school. 1.1% considered they 
had been “very well informed” and 16.1% 
“well informed”, 60.3% reported being 
“only slightly informed”, and 22.5% “not 
at all informed”.

Put another way, almost five in every six 
respondents (82.8%) reported being either 
not at all or only slightly informed about 
what practice involved.

The general feeling was that knowing 
more about what legal practice is like would 
have allowed them to make more informed 
decisions.

As one interviewee put it: “Law school 
probably set me up for a fall because law 
school is academic and I loved it; I loved 
legal analysis and reasoning and … in the 
line of work that I do … there’s very little 
of it. [I didn’t realise that] being a lawyer 
is completely different”.

Interviewees who had summer clerked 
or worked as an intern reported mixed 
views as to whether this had given them 
an accurate picture of what working as a 
legal graduate would involve. For some such 
experiences had been very useful. Others 
took the opposite view.

Range of options
The second sense in which interviewees 
reported feeling uninformed at the time 
that they left university was as to the full 
range of career options available to them.

Interviewees typically reported that they 
had only really been informed about careers 
with private firms, and more specifically, 
only the largest private firms.

As one interviewee put it: “It felt like 
there weren’t too many options [at law 

Career information
school]. It felt like you either go to a big firm or you don’t 
do law”.

According to another: “I think that I wasn’t aware that 
there were … places like Luke Cunningham Clere, Meredith 
Connell and Greenwood Roche. I just wasn’t aware that 
firms that size, that what they did, was an option. I wasn’t 
aware that … you could be a lawyer for Government. I’d 
never heard of Crown Law. I didn’t even contemplate doing 
in-house at a big corporate. I think I only really knew 
about the big firms.”

Many interviewees reported that the biggest firms had 
done a successful job of creating the impression that they 
were the best place for graduates to go, or, in the words 
of one, “the only way to do well”.

Respondents were asked how well informed they had 
been about different career options at the time that they 
left law school. 72.2% considered themselves to have been 
“very well informed” or “well informed” about legal roles 
at private law firms.

For legal roles in the public sector the equivalent figure 
was 16.8%; for careers at the bar, 11.8%; and for in-house 
legal roles, 9.6%.

Awareness of non-legal options was even lower. 8.6% of 
respondents were “very well informed” or “well informed” 
about non-legal roles in the public sector; for non-legal 
roles in the private sector the figure was 6.9%. ▪

1% Very well informed

28% Well informed

23% Not at all informed

54% Only slightly informed

FIGuRE 9   H O W W E L L I N F O R M E D R E S P O N D E N T S 
W E R E A B O U T W H AT T H E P R A C T I C E  O F 
L AW E N TA I L E D W H E N L E AV I N G L AW 
S C H O O L

❝ Almost five 
in every six 

respondents 
reported being 

either not at all 
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Many female interviewees reported that their gender pre-
sented a variety of challenges.

Survey respondents were asked: “Do you consider that 
your gender has any bearing on your prospects or future 
in the legal profession?” Of the 531 female respondents, 
354 – precisely two-thirds – answered “yes”.

Harder to progress
Almost all female respondents who explained their views 
said that it is more difficult for women than men to pro-
gress in the law.

One said: “Despite the increasing number of females 
studying and practising law, men continue to earn more 
money in the same role, and outnumber women in lead-
ership positions. The numbers just don’t add up”.

In the words of another: “[The vast majority] of gradu-
ates from law school are women, yet the higher ranks of 
most law firms are men. There is still a glass 
ceiling for women progressing in the law and 
while unconscious bias is increasingly being 
spoken about, I am yet to see a shift in the 
hiring practices that occur at the higher level 
of firms in reality.”

Another said: “As a female it seems statis-
tically likely that I will progress slower and 
ultimately be paid less than male colleagues”.

The relative lack of female seniors and role 
models influenced respondents’ perceptions of 
what it was possible to achieve in the profession.

One respondent at a provincial firm said: 
“Given that in [my firm’s] illustrious 100 year 
history there have only been two female directors … there 
seems to be little chance of getting ahead in the firm”.

Role models
Another said: “I did not feel, and still do not feel, that I 
could see the person that I could become at [her former 
employer]. There was no clear role model that I could 
aspire to, and it is important to me to have a role model 
of the same gender.”

Some respondents opined that not all senior females 
were necessarily positive role models. One said: “At the 
partnership level at [her workplace] there were very few 
women who I would look up to as an example of what 
I could achieve … only [around 10%] of the partnership 
were female. Of the female partners, [half] were single 
and did not have families. This was not a great example 
for me, and wasn’t something I want for my own life. I 
would have benefitted greatly from female role models 
at partnership level who effectively managed their per-
sonal lives. The absence of this made career progression 

Women face variety of challenges
unappealing and appear unattainable”.

Another said: “Women at the top have in some cases 
made it more difficult for other women to excel in the 
profession.” One felt that: “There is a lot of discrimination 
towards women at a young age such as myself who have 
children especially from older women in the legal field”.

Having and raising children
Many respondents pointed out that having and raising 
children required women to take time out from work, 
which would slow their career progression.

One put it this way: “When [women who have left to 
have children] come back to the firm, the males who they 
were at senior associate [level] with are now partners, 
with no room for entry [to partnership].”

Some respondents considered that the adverse effect of 
having children on career development was exacerbated 

by certain characteristics of the profession.
As one put it: “When I do re-enter [the pro-

fession after having children], it will be difficult 
to have flexible working hours to keep a foot 
in the door while at the same having sufficient 
time off to raise children. This problem would 
be a lot less worrying if the legal profession 
was open to flexible working arrangements.”

Another said: “While all firms have been 
making noise about introducing flexible working 
arrangements and actively developing women, 
the reality I’ve seen is that doesn’t make a differ-
ence in the end. Firms are ultimately concerned 
about availability to clients over the needs of 

their staff.”
According to another: “I think [certain firms] don’t offer 

sufficiently flexible working arrangements for lawyers to 
balance their work and family obligations. It’s disappoint-
ing to see that we still have [so] few female partners and 
female lawyers, and I am not convinced that there will be 
any dramatic changes to this trend in the near to medium 
term future”.

Dominant societal norms
Others considered this problem was linked to dominant 
societal norms around women being responsible for rais-
ing children.

One said: “It is not my gender per se that will affect my 
prospects at work, it’s a combination of old-fashioned 
attitudes towards parenthood and lack of work-life bal-
ance that may hinder my future in the legal profession”.

Numerous respondents reported that the mere “assump-
tion” that they would have children could or had affected 
employers’ decisions about hiring and/or promoting them. 

❝ There is 
still a glass 
ceiling for 

women 
progressing 
in the law
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One said that, when applying for legal jobs: “I was asked at a number of 
interviews what my family plans were, whether I planned to have children. 
… Even if it is not asked, people will assume that you want to have kids 
and therefore are somewhat of a liability. … I think this is also a factor 
when your supervisors / employers are considering career advancement”.

According to another: “Even if I don’t have children, the possibility that 
I could may still impact the advancement opportunities that I am offered”.

Another understood that when applying for interviews, she would be 
pre-judged as to the length of time she would stay in employment: “I 
have been told not to tell prospective employers I am engaged, as it will 
set ‘baby alarms’ ringing”.

Implicit biases
Many respondents considered their workplaces and/or the profession 
more widely to be biased against females. Some respondents felt as if 
they were starting at a disadvantage in terms of respect and standing.

One said: “Many men from the baby boomer generation still carry a 
stigma about female lawyers. I will probably have to spend most of my 
career earning respect from people where my male counterparts will be 
treated as if they were born with it”.

Male traits valued
Other respondents felt disadvantaged 
because the profession valued “stereotyp-
ically male traits”. One respondent said: “I 
am more likely to … have my ideas passed 
over because I don’t send them over the 
table with a bullish voice”, while another 
said that “it may be that I do not get selected 
to do higher profile work because either 
my (male) supervisors or (male) clients do 
not think that I would represent the client 
as forcefully as a man would”.

Some respondents reported the view 
that “women tend to have to … take up 
male traits, in order to succeed like men.”

One respondent was of the view that “the 
majority of women in high or partnership 
positions in law firms act like men and that 
is how they have succeeded … The fact that 
women are rewarded for being masculine 
in the profession turns [other] women off ”.

Another said: “Young male practitioners 
are given more respect by other practition-
ers than young female practitioners. Young 
male practitioners may also find it easier 
to make friendships / strong relationships 
with practitioners who are at the top of 
the profession … given that most of these 
people at the top are also male. These fac-
tors make it feel more difficult for a young 
female practitioner to advance her career 
through networking.”

Other biases
Other workplace biases were reported. 
One respondent said: “As a female, you 
are expected to help more with secretar-
ial duties … I don’t see the males helping 

the secretaries with administrative work”.
Another reported that women were 

“more harshly judged on [their] appear-
ance and behaviour”.

According to one respondent: “There is 
still an old boys’ culture, and even males 
my age that I did law with at university 
still make the same old jokes about females 
and dismiss feminism”. One put it this way: 
“It’s a man’s world out there – deals still get 
done on golf courses and in rugby clubs”.

Explicit sexism and 
discrimination
There were a number of accounts of explic-
itly discriminatory behaviour.

One respondent said: “I’ve … had my 
head patted in the office by a male work 
colleague and been told not to be upset at 
‘banter’ when I quietly tell [a colleague] 
he’s crossed a line around me when he’s 
judging the interns by their looks”.

One respondent said that, at her firm: 
“Female employees are referred to as ‘bat-
tery hens’, and disparaging comments 
about other female practitioners (includ-
ing judges) are common. These include 
comments about women being ‘on their 
period’ … and about female judges ‘power 
tripping’… complaints [involving] support 
staff have been dismissed as a ‘chick thing’ 
about ‘bitchiness’ and ‘defending their turf 
because they’re women’”.

One interviewee reported that feeling 
objectified by senior male staff had con-
tributed to her decision to leave the legal 
profession: “The seniors’ attitude towards 
females [and] the way they’d talk about 
females in front of me was pretty bad. [They 

would] ‘put me in my place’ [and] make me feel objectified”.
Another talked about “a partner who routinely [made] inappropriate 

comments about women in general or the women working under him 
in particular”. She went on to say: “I’ve heard senior partners in the law 
firm I summer clerked for make some seriously eyebrow-raising com-
ments about women”.

A respondent who had worked at a top-tier firm said: “I was objectified, 
I was sexually harassed by clients. I saw sexual harassment, and worse, 
within the firm”.

Discrimination in hiring
A number of respondents said that hiring practices can often be dis-
criminatory.

One put it this way: “I think it’s important to note the gender issue 
begins really early on … Women make up a higher proportion of honours 
students … yet [some employers] insist upon hiring on a 50:50 ratio. This 
means that women with better qualifications either missed out entirely 
or received less offers than their male counterparts. It sends the wrong 
message really early on: that people expect you will leave the profession 
[or that they] value men more”.

❝ young male 
practitioners 

are given more 
respect by other 

practitioners 
than young 

female 
practitioners
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Another made a similar point: “At a junior level, I have 
noticed that the overrepresentation of female law stu-
dents in honours classes, and at law school in general, 
is not reflected in the hiring practices of big law firms or 
judges’ clerking … While there is obviously a need for a 
gender balance, it’s problematic given it’s in a profession 
where there is an obvious gender imbalance in the opposite 
direction at the upper levels.”

Client biases
Several respondents reported that clients had conscious 
or unconscious biases toward male lawyers.

One said: “With clients, I feel that I am viewed differently, 
as a young, blonde female lawyer, and my skills can be 
doubted and I may therefore not be given as much trust, 
confidence or work.”

One respondent based in a rural setting said: “There is 
a large client base … who consider that female lawyers 
are less aggressive or not as positional and as such are 
not able to get the best results”.

Challenges specific to certain areas 
of law
Some respondents considered certain areas of law to be 
particularly difficult for females to succeed in.

For instance, one respondent said: “I feel as a woman 
in criminal law, people think that they can dominate you 
easily and so take a very intimidating approach in their 

interactions which makes practising difficult. I have had 
judges, clients and prosecutors speak to me in a way that 
I don’t think they would speak to a junior male lawyer”.

A frequently expressed view was that the lack of work-
ing flexibility in larger firms meant that other options, 
in particular in-house or public sector roles, were more 
“realistic” for women.

A very small minority of respondents considered that 
being a female had been or would be beneficial to their 
career in law. One reported that being female had helped 
her to be hired. One said that: “With firms committed to 
improving their gender diversity efforts, I feel my gender 
may, in fact, assist with my career progression”.

Optimism for the future
A number of respondents reported optimistic views for 
the future of women in the profession.

One said: “I hope that my generation will continue seeing 
an increase in women in higher positions, [though] the 
pattern up to now isn’t supportive of that. I do think it will 
be easier for me as a woman to progress and be valued 
in skill, rather than gender, than it has been in the past”.

According to another: “I do feel confident that my pros-
pects in the profession are positive and I am extremely 
inspired/motivated by successful female lawyers … espe-
cially those who are significantly older and have probably 
had to go through an even tougher time of discrimination 
to get where they are”. ▪
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Inside the law

The appointment of 12 Queen’s Counsel in June brought the 
total appointed in New Zealand to 294. The title changes 
according to the gender of the New Zealand head of state 
and, of course, has its origins in England. Sir Francis Bacon 
was the first King’s Counsel, back in 1603.

“The appointment to the rank of Queen’s Counsel rec-
ognises individuals who have excelled at the highest level 
of law,” Attorney-General Christopher Finlayson QC said 
when announcing the latest appointments. New Zealand 
is one of at least 21 jurisdictions which use this 400-year-
old title to recognise legal excellence.

Not all of them appoint Queen’s Counsel. Most of the 
Australian states, Hong Kong and Nigeria now appoint 
Senior Counsel (although Queensland has – perhaps appro-
priately – reverted to Queen’s Counsel after spending 1994 
to 2013 appointing Senior Counsel). Nigeria appoints Senior 
Advocates of Nigeria. Tasmania has abolished the rank 
altogether, and the Canadian provinces of Ontario, Quebec 
and Manitoba have also dropped out.

India has Senior Advocates, but each High Court and 
the Supreme Court has its own system. The Supreme 
Court has now put appointments on hold after a huge 
row boiled up after its 2015 appointments (we’ve included 
those appointed by the Supreme Court from the Supreme 
Court Bar Association). Bangladesh (Senior Advocates) and 
Pakistan (Senior Counsel) also continue the tradition, but 
detailed information on recent appointments has not been 
located.

Queen’s and Senior Counsel 
in many jurisdictions
By Geoff Adlam

QC applications 
and appointments

Foreign QC applications and 
appointments, last round
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New Zealand, of course, also went down 
the Senior Counsel road briefly, deciding to 
change (and expand the ambit of the role) 
to “Senior Counsel” in 2006, with the last 
QC appointments being made in 2007. The 
Lawyers and Conveyancers Act 2006 then 
came into effect and on 1 October 2008 
seven Senior Counsel were appointed (who 
have since taken the title Queen’s Counsel). 
Reinstatement of the title Queen’s Counsel 
was announced in June 2009, but it was 
another three years before the necessary 
legislation received the Royal Assent on 
19 November 2012.

Looking at the latest appointments of 
QCs and SCs in the jurisdictions which retain the rank, it is 
clear that New Zealand stands up well. While some juris-
dictions (including New Zealand) appoint only barristers 
to the rank, others recognise all practising lawyers – so the 
total number of lawyers in practice in each jurisdiction 
has been included as a comparator.

Applications for appointment
The success rate for QC applications in the 2016 round 
was the second-best this century, with 16% of those who 
applied being successful.

Information provided by the Crown Law Office shows 
that 75 barristers applied for QC appointment in 2016 – 58 
men and 17 women. Of these, 12 have succeeded: the best 
rate after 2013 when (after a five-year gap) a record 26 QCs 
were appointed out of 116 applicants (22.4% successful). ▪

Geoff Adlam
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Inside the law

Jurisdiction Date Title Male Female Total Per 
Lawyer* % Male

New Zealand 7 Jun 2016 QC 8 4 12 1090 66.7%

Australian Capital Territory 12 Aug 2014 SC 1 0 1 1816 100.0%

Alberta 28 Jan 2016 QC 19 20 39 231 48.7%

British Columbia 18 Dec 2015 QC 28 11 39 281 71.8%

England & Wales 11 Jan 2016 QC 82 25 107 1383 76.6%

Hong Kong 22 Mar 2016 SC 3 1 4 2465 75.0%

India (Supreme Court) 23 Apr 2015 SA 3 2 5 1398 60.0%

New Brunswick 19 Oct 2015 QC 7 4 11 150 63.6%

New South Wales 24 Sep 2015 SC 23 3 26 1149 88.5%

Newfoundland & Labrador 2 Nov 2015 QC 6 3 9 84 66.7%

Nigeria 10 Jul 2015 SAN 20 1 21 N/A 95.2%

Northern Ireland 20 Jan 2015 QC 9 7 16 181 56.3%

Northern Territory 15 Sep 2015 SC 1 1 2 288 50.0%

Nova Scotia 20 Jan 2016 QC 6 4 10 192 60.0%

Prince Edward Island 18 Dec 2015 QC 0 2 2 119 0.0%

Queensland 20 Nov 2015 QC 9 1 10 1148 90.0%

Saskatchewan 18 Dec 2015 QC 11 4 15 229 73.3%

Scotland 23 Sep 2015 QC 2 3 5 2350 40.0%

South Australia 11 Sep 2014 SC 4 2 6 634 66.7%

Victoria 4 Dec 2015 SC 17 2 19 959 89.5%

Western Australia 1 Dec 2015 SC 2 0 2 2943 100.0%

Total 261 100 361 859 71.8%

*Number of practising lawyers (all types of practice) for each QC/SC appointment.

❝ You told me this would be the result 
from the beginning. You were right.”

— OJ Simpson’s lawyer Robert Shapiro says 
this is what his client whispered to him after 
the jury returned with a not guilty verdict 20 
years ago.

❝ I’m not here to muck around with people 
like you. Stand in the dock or you will 
be taken into custody.”

— The Marlborough Express reports Judge David 
Ruth’s comments in the Blenheim District 
Court after a defendant refused to stand in 
the dock and said he did not recognise the 
authority of the court.

❝ I have always taken the view that legal 
specialisations are essentially bogus. At 
the bar, I liked to trespass on other peo-
ple’s cabbage patches. As a judge I do 
it most of the time.”

— In an address to the Royal College of 
Surgeons, UK Supreme Court Judge Lord 
Sumption prefaces his confession about the 

problems he had in his first encounter with 
family law in the Supreme Court.

❝ I will strive to listen, and then I will 
strive above all to be fair. That’s the kind 
of judge I want to be.”

— Judge Lance Rowe after being sworn in at 
Whanganui District Court.

❝ I wasn’t shocked. I have heard plenty 
of weird and violent stories of things 
happening to lawyers in China but I 
didn’t expect it to happen to me.”

— Chinese lawyer Wu Liangshu who was photo-
graphed standing in underwear with his suit 
badly torn after he was allegedly assaulted 
by three police officers inside the Qingxiu 
District Court. The police denied this and said 
he had refused to hand over his mobile phone 
when asked.

❝ Not being the worst is not a goal to strive 
for.”

— Queenstown barrister Liam Collins’ response 

in Queenstown District Court when Judge 
Bernadette Farnan answered his complaints 
of excessive court delays by noting that other 
District Courts were experiencing longer 
delays.

❝ He was a true leader at the bar, and 
as fine a criminal law advocate as one 
could hope to witness in action.”

— Nigel Hampton QC pays tribute to former 
District Court Judge, Law Commissioner 
and renowned criminal defence lawyer Les 
Atkins QC, who died on 25 May 2016.

❝ I’ve been treated very unfairly by the 
judge. This judge is of Mexican heritage. 
I’m building a wall. I think he should 
recuse himself.”

— One of United States Republican Party 
Presidential candidate Donald Trump’s many 
comments on Indiana-born Judge Gonzalo 
Curiel.

Notable quotes

Queen’s and Senior Counsel appointments, latest rounds
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We all seem to have habits we want to change. We often 
struggle with them. Mostly they win and then we try again.

It’s often said it takes 21 to 28 days to form a habit. If you’ve 
ever tried to make, break or change a habit, and chances 
are you have, you’ll know there’s more to it than that.

Whether we want to start something new, like establish 
an exercise habit, or stop something like smoking, there’s 
always something that we could improve on to make our-
selves better people. So why can’t we just get on and do it?

According to Charles Duhigg in The Power of Habit, habits 
are simple cue-routine-reward loops designed to save effort 
that get ingrained into our brains. It works like this:
1  We get an external cue. This creates a spike in brain 

activity and we decide what action is appropriate for 
the situation.

2  The action we’re used to performing when we get this 
cue is performed.

3  We get a feeling of reward or success as our brain reg-
isters the completion of the activity and this reinforces 
the link between the cue and the routine.

We make these cue-routine-reward loops because our brain 
is constantly looking for ways to save energy.

The part of the brain responsible is the basal ganglia 
which programmes our repetitive behaviour so we don’t 
need to consciously think about it. It often overpowers 
our prefrontal cortex, that part responsible for conscious, 
reasonable decision-making which takes consequences 
of action and abstract ideas like morality into account. 
The prefrontal cortex uses more energy to do this and is 
easily tired so going along with the habit stored in our 
basal ganglia is oftentimes just easier.

Our brains love habits. As behaviours become automatic 
and ingrained in this cue-routine-reward loop, we no longer 
have to think about it. We just do – and it frees up space 
for our brains to focus on other things.

The habits are further reinforced because we develop a 

Making change stick
By Raewyn Ng

Malcolm Wallace

Malcolm is available to accept appointments as 
an Arbitrator or Mediator. To discuss terms of 
appointment and availability contact Malcolm on:
malcolmwallace@canterburychambers.co.nz
 03 3796 976  027 260 3431

AMINZ Fellow (Arbitration)BARRISTER

craving for the reward we feel at the end of 
the habit loop. The more we perform these 
habits, the stronger the neural pathways 
related to those actions become.

Research estimates that as much as 
40% of the actions we perform each day 
are based on habits and not on conscious 
decisions.

Behavioural change
So you’ve decided there’s a habit you’d like to change. 
Understanding the Transtheoretical Model of Behavioural 
Change (also called the Stages of Change Model), by 
Prochaska and DiClemente developed in the 1980s and 
still in use today in developing health behavioural change 
interventions, can help us to understand why change can 
be difficult.

The model suggests that change is a process undertaken 
over time and made up of a number of stages. Progress 

through the stages of change can happen 
in a linear way but nonlinear progression 
is also common.

Briefly, the stages of change are:

Precontemplation
You’re not intending to take any action 
in the foreseeable future (usually the next 
six months). Either you don’t consider the 
consequences of the behaviour is important 
or maybe you’ve tried to change previously, 
maybe several times, failed and became 
demoralised.

Prochaska and DiClemente

Contemplation

Preparation

Action

Maintenance

Relapse

Pre-contemplation

Transtheoretical Model of 
Behavioural Change

Relapse
Progress

Pre-contemplation

Contemplation

Preparation

Action

Maintenance

Raewyn Ng
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Contemplation
You’re intending to take action in the next 
six months. You can see the pros and cons 
of the behaviour change but you’re not quite 
ready for action.

This is a stage of researching and gather-
ing information, considering how your life 
will look with this new habit (or without 
the old habit) and how you can make it 
work in your lifestyle.

Preparation
You’re ready to take action in the next 
month. You’ve joined the gym, researched 
healthier ways of eating or what you’re 
going to do when you’re faced with the trig-
gers that launch you into your habit loop.

Action
You’re doing your new behaviour – the new 
exercise or food regime, going for a walk 
instead of having a cigarette, whatever it 
may be.

This is the observable part of the whole 
making change process, but it’s important 
to remember its only one part of the pro-
cess. This part takes energy to stick with 
as we’re making conscious decisions to 
change previous ingrained behaviours and 
reprogramming neural pathways. Just as 
the more we repeat our habits the stronger 
those neural pathways become, the more 
we neglect old habits the weaker those 
pathways become.

Maintenance
The basal ganglia is reprogrammed to your 
new behaviour, you’re less likely to relapse 
to old behaviours and more confident you 
can stick to your new habit.

Relapse or regression
At any stage you may regress to the pre-
vious stage, or you may relapse from the 
Maintenance or Action stages. This is not a 
failure, just a normal stage in the cycle of 
change. Relapse or regression can happen 
in times of stress, when we feel pressured, 
tired or overwhelmed. In these cases it’s 
easier to fall back into old familiar habits.

Understanding this process can help us 
be more prepared for habit change.

Making change easier
Consider these suggestions to help make 
change easier:

 ▪ Do your homework. In the contempla-
tion and preparation stages, think about 

what you want to change and why. I’ve 
previously written about the importance 
of knowing your motivations (LawTalk 
883, 11 March 2016, p30) and I can’t 
stress enough that the reasons behind 
your habit change must resonate with 
you to give you a solid foundation for 
moving through the stages of change.

 ▪ Focus on the behaviour not the outcome. 
We’ve just said you need to know your 
goal, as it provides the direction, and 
you need to know the motivation as it 
provides the impetus for change. But 
when it comes to achieving the goal, 
it’s time to focus on the behaviour that 
will get you there. Having the goal itself 
will not deliver you the results, it’s the 
consistent process of carrying out the 
actions you’ve identified and building a 
habit around them that’s crucial.

 ▪ Take small manageable steps and grad-
ually build up. Have your overall goal 
in mind and break it down into a series 
of mini habits or behaviours that you 
can easily establish over time. Picking 
easy changes eliminates perceptions of 
difficulty and helps to protect you from 
exhausting your prefrontal cortex with all 
that reasoning. It’s easy to get caught up 
in the idea of making big, life changing 
transformations but it is less daunting 
to stick with small lifestyle changes that 
are easily repeatable. As the new habit is 
so easy and reasonable to do each day, 
you’ll be more consistent and it will lead 
you to your big goal.

 ▪ Focus one small change at a time. It’s said 
you can handle up to three new habits at 
a time, but why make it more difficult on 
yourself? Choose one to commit to and 
once that habit becomes ingrained it’s 
time to add another. Committing yourself 
to too many changes at once will leave 
you overwhelmed and it is easy to slip 
back into old habits. If you’re having 
trouble deciding what that one thing 
should be, pick something that could 
be a keystone habit – that is, a behaviour 
or routine that naturally pulls the rest 
of your life in line. For example, writing 
down your food could be something that 
kicks off more mindful eating, better food 
choices or more organised shopping and 
cooking habits.

 ▪ Redirect your cravings. Interrupting your 
cue-routine-reward loop is tricky because 
not only is it your auto-pilot behaviour, 
your brain gets attached to the reward 
you feel at the end of the loop. So instead 

of resisting that craving for your reward, 
redirect it. Keep your cue the same but 
change the routine and reap the reward. 
For example, getting in the car has always 
been your cue to have a cigarette. Instead, 
keep the cue (getting into your car) find 
something to change your routine, like 
have a bottle of water handy to rehydrate. 
You’ve changed the routine and can feel 
good about the successful completion of 
your new action which helps to improve 
your health.

 ▪ Build an environment that promotes good 
habits. If you’d like to be more positive, 
surround yourself with positive people. If 
you’d like to eat healthier, ensure you’ve 
got healthy options around you. Building 
an environment that makes your habit 
easier means you’re more likely to suc-
ceed.

 ▪ Be more mindful of your thoughts and 
actions. We know that up to 40% of our 
actions are on auto-pilot, but when we 
bring an awareness to our thoughts, we 
open up choices for ourselves like the 
choice to not believe or identify with the 
thought. If we don’t have an awareness 
of our thoughts we have no choice but 
to fall into our old habit loops. Of course, 
being more conscious of your thoughts 
and actions will also take more energy 
or willpower.

 ▪ When you slip up, get back on track. 
Missing your habit once has no meas-
urable impact on your long-term pro-
gress. Instead of having an all-or-noth-
ing approach and giving up because 
you missed a day, remind yourself that 
things come up and it’s not the end of 
the world. Get back on track as soon as 
you can. If you know you’re going to have 
disruptions make a plan to accommodate 
them. Remember also that a regression 
or relapse from one stage of change to 
the previous one is not a failure just a 
part of the process.

Follow these steps for more successful habit 
making, breaking and changing. ▪

Raewyn Ng was formerly a legal advisor at 
Historic Places Trust, now Heritage NZ, and 
before that worked for Parliamentary Services. 
She is now a movement coach with an inter-
est in wellbeing and holistic health, managing 
stress and living a balanced lifestyle. See www.
mybod.co.nz.
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I was fortunate to attend an event with Silicon Valley 
entrepreneur and thought leader Gary Bolles in May. This 
included the opportunity to sit down with him privately 
for 30 minutes to discuss my plans for LawHawk.1

Gary is a frequent lecturer on innovation, entrepreneur-
ship and the Silicon Valley ecosystem. He has been a Silicon 
Valley entrepreneur for the past 30 years and has been a 
co-founder of software startups, technology magazines 
and industry conferences.

Here are my takeaways, with my own thoughts on how 
it applies to the legal profession.

1.  The pace of change is only going to 
increase

If you’re already worried about the amount of change, 
it is going to increase significantly from here, as all the 
technologies which are individually driving significant 
change begin to overlap, merge and fuel each other.

How to thrive in disruptive times 
from a Silicon Valley entrepreneur
Seven takeaways for lawyers

By Gene Turner

There are some exciting new options for top level domains which 
will help you stay on the first page. You don't need to change your 
website but can direct a top domain name to your existing website 
very easily. Contact me to buy one of the following names:
• aucklandcriminal.lawyer
• aucklandtraffic.lawyer
• aucklandproperty.lawyer
Other great names available on request. Expressions of interest to 
advertising@lawsociety.org.nz. Quote reference Advertiser 16-6.

Domain Names
How do your clients find you on Google?
Have you heard the best place to hide is 
on the second page of a Google search?

Gary described it as a bigger shift than 
the industrial age, but which is happening 
in a “blindingly fast” period.

2.  We have to help people 
adapt

Given the pace of change, we have to help 
people to adapt. This is incredibly chal-
lenging, as it isn’t easy (or even possible) 
to predict the skills that people will need, 
but if those out of work aren’t placed into 
roles that help them develop new skills, 
they’ll fall further behind.

For those of us with kids (or law stu-
dents), we have to fundamentally reassess 
the approach to educating them. We need 
to teach them to become entrepreneurial 
from very early on so they can see oppor-
tunity where it presents, and collaborate to 
solve new problems in new ways. They’re 
unlikely to have a single career. They might 
have 12! And they’re unlikely to occur one 
after the other – it’s much more likely now 
that they’ll have a portfolio of jobs, where 
they don’t work full time on one thing – 
they manage multiple interests.

“Your career won’t be what you think 
you will do – it will be what you look back 
on as what you ended up doing”. I know 
this will appeal to many younger lawyers 
I know who (as well as leading a more 
balanced lifestyle overall) might want to 
try working in different firms, or practice 
areas, working in-house, in private practice 
and in Government, contracting, working 
with not-for-profits, governance, and trying 
something outside of law. Gary referenced 
Reid Hoffman, the founder of LinkedIn, who 
refers to each stage of employment as a 
“tour of duty”, where employees are hired 
for a defined tour of two to four years, to 
help solve a particular problem. At the end 
of one tour, you might do another, or you 
might look for a new challenge.

This means that education will not be a 
separate “box” in your life that stops when 
you begin work. It will be a life-long process.

Gene Turner
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3.  You have to be proactive
There’s going to be an unprecedented 
amount of choice for people in terms of 
where they take their career, but you have 
to be proactive. If you don’t take control 
of your own life, nobody else will, and it 
is the passive people who he believes will 
be automated out of their jobs.

Lawyers won’t learn new skills in busi-
ness, strategy, project management and 
computer programming overnight – it will 
take years to credibly claim any level of 
expertise. Start now.

4.  Hire for attitude more 
than capability

The traditional approach, particularly in 
law, has been to hire for performance rather 
than cultural fit. Only those with the high-
est grades usually get an interview in a 
large firm. In knowledge professions like 
law, you needed the people who had the 
knowledge in their heads, but that’s less 
and less important with systematisation 
of knowledge. You’ll need different sets of 
skills in the future, which will be constantly 
changing.

If you’ve got people with a great attitude, 
but lacking in certain skills, you can train 
them up. It’s how they apply the infor-
mation that will be more important than 
whether they can remember it all. However, 
if you’ve got someone who is a high per-
former but is also a poor teammate, they 
won’t become a great teammate.

In the Silicon Valley, they are now dial-
ling down job requirements to avoid ruling 
out people who will be more successful in 
the medium term, even if they need some 

development in the short term. If some-
one loves what they do, but isn’t good at 
it, they’ll practise until they become good 
at it. If they don’t love what they do, even 
if they’re good at it, its unlikely they will 
learn to love it and continue to practise 
and improve.

5.  There is a massive 
unbundling occurring

Those who have read Susskind are already 
familiar with the concept of unbundling as 
it applies to law, but it’s happening every-
where: media, transport, accommodation, 
healthcare, higher education, financial 
advisers (with Gary concluding “put a fork 
in that business!” due to increasing availa-
bility of robo-advice), accounting and law.

The overall service will be delivered by a 
range of providers, integrating and collab-
orating with each other. The provider that 
is closest to the customer will retain the 
most value and power. Lawyers anticipating 
this trend still have a great opportunity to 
develop new skills, that are more visible 
and close to the clients, as back-end pro-
cesses become unbundled. The response 
of the accounting profession to Xero is a 
good model.

6.  The middle will be 
evaporated but there 
are opportunities for the 
small and agile

The internet takes out the middle of the 
market. Big organisations are likely to sur-
vive (often acquiring the most innovative 
start-ups – which big law firms overseas 
are starting to do), and there will be a pro-
liferation of start-ups (as we are starting 

to see in the legal tech scene).
It is cheaper than ever to do a startup (or 

start or transform a small law firm) now 
with the ability to access world-class cloud 
based infrastructure. Disruption usually 
starts at the bottom, and then moves up to 
fill in the gaps. There are real opportunities 
for innovative small firms.

Undifferentiated firms in the middle, if 
they don’t make significant changes, will 
disappear.

7.  The power of networks 
is strongest at the edges

Despite being based in the Silicon Valley, 
Gary was keen to build his network in New 
Zealand, because the value of a network is 
greater at the edges. People who you don’t 
know as well are more likely to give you 
new ideas and introduce you to new oppor-
tunities than those who are most like you. 
As well as learning a lot at Gary’s event, I 
met someone with a marketing and sales 
role in a tech company. He had a good idea 
about a possible business opportunity for 
LawHawk.

There are so many ideas that lawyers 
could borrow from other businesses – 
particularly the technology world – if you 
broaden your network. I hope this summary 
demonstrates this. ▪

Gene Turner is a Wellington lawyer. A former 
Buddle Findlay partner he is the founder of 
new business LawHawk, www.LawHawk.nz, 
an online legal document generation service for 
lawyers and procurement specialists.

1 A massive thanks to Biz Dojo and Callaghan 
Innovation for arranging the event.

The alcohol interlock pilot, which Corrections 
has been running since October 2015, concluded 
on 30 June.

Since the pilot started, eligible offenders on 
community sentences have had the cost of fitting 
an alcohol interlock to their vehicles paid for 
by Corrections, as part of an effort to reduce 
repeat drink driving.

“Overall, the pilot has been a huge suc-
cess,” says Caitlin Chester, the Department 
of Corrections Adviser, Programmes and 

Interventions.
With high uptake in the early stages of the 

pilot, the original target of 120 participants was 
expanded to allow up to 175 eligible offenders 
to receive subsidised installations of interlocks. 
It is anticipated that the expanded target of 175 
participants will be reached according to initial 
timeframes.

In light of this, Corrections submitted a request 
for additional funding for the alcohol interlock 
pilot.

Corrections funded alcohol 
interlock licence pilot concludes As the proposal has not yet been approved, 

there is currently no available funding to continue 
the pilot. Therefore, any offenders sentenced to 
an alcohol interlock order after 30 June are not 
eligible for funding from Corrections.

This information has been communicated to 
probation staff and judges to consider when 
preparing reports to the court and in final sen-
tencing decisions. All relevant parties will be 
advised should Corrections’ proposal for addi-
tional funding be approved at a later date.

For more information contact Caitlin Chester, 
email: caitlin.chester@corrections.govt.nz.
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Legal information

Duties and 
Responsibilities 
of Directors 
and Company 
Secretaries in New 
Zealand, 5th edition
By Silvana Schenone and 
Igor Drinkovic

Minter Ellison Rudd Watts partner Silvana 
Schenone and senior solicitor Igor Drinkovic have 
produced the latest edition of a work which was 
first published in 1989. They say their aim is to pro-
duce a useful practical guide to directors that can 
assist them to discharge their duties in the best 
possible way. The book is divided into 13 chapters, 
each of which is subdivided into succinct para-
graphs with explanatory headings. The chapters 
follow a logical order, from Directors: Defintion 
and Role, through Eligibility and Appointment, 
Termination of Office, Remuneration, Powers, 
Duties to Special Powers under the Companies 
Act. Meetings procedure, disclosure, criminal and 
civil liability, shareholder litigation and insider 
trading are also covered. Case law and legislation 
references are given throughout, with footnotes 
kept to a minimum. A legislation finding list, case 
table and index are included.

CCH New Zealand Ltd, 978-1-775471-25-7, 
June 2016, 332 pages, paperback and e-book, 
$120 (GST and delivery not included).

Residential Care 
Subsidies Handbook
By Vicki Ammundsen
Trust lawyer Vicki Ammund-
sen uses a question and 
answer format to cover 
the law and practical issues 
around residential care sub-

sidies. An introductory summary of the resi-
dential care regime notes that the focus is on 
people in the 65-and-over age group. The bulk 
of the book consists of over 140 questions and 
answers on topics arranged under 10 subject 
headings, such as Financial means assessment, 
Spouses and partners, Residential care loans, 
and Rights of appeal and assessment. Where 
appropriate the answers include references to 
online resources or legislation. The third part of 
the book contains eight short case studies on 
scenarios such as negative trust equity, resolving 
issues regarding recalcitrant trustees, and the 
decision in Bridgford v Chief Executive of the 
Ministry of Social Development [2013] NZCA 410. 

Excerpts from relevant legislation are included as 
an appendix along with the New Zealand Gazette 
notice regarding capped costs of care.

CCH New Zealand Ltd, 978-1-775471-64-6, 
December 2015, 153 pages, paperback and 
e-book, $80 (GST and delivery not included).

Campbell on 
Caveats, 2nd edition
By Neil Campbell QC
The first edition was pub-
lished in August 2012 and, 
like this new edition, was 
drawn from Chapter 10 of 
the looseleaf/online Hinde 

McMorland & Sim Land Law in New Zealand. The 
book retains the paragraph numbering used in 
the looseleaf. The text is divided into six main 
sections, each of which looks at the nature, leg-
islation and case law of the six different kinds 
of caveat provided for by the Land Transfer Act 
1952. Extensive footnotes are provided at the 
end of each of the 33 sub-sections. Tables of 
cases, statutes and abbreviations are included.

LexisNexis NZ Ltd, 978-1-927313-53-4, May 
2016, 115 pages, paperback, $100 (GST included, 
delivery not included).

Duties and Responsibilities
of Directors and Company Secretaries
in New Zealand

5th Edition

Residential Care 
Subsidies Handbook

For more information visit: 
www.law.auckland.ac.nz/2016lawcourses

or email: 
postgradlaw@auckland.ac.nz

or visit us on Facebook: 
www.facebook.com/akllawschool

The Auckland Law School’s 
postgraduate programme has been 
structured to ensure maximum 
flexibility. You can start your courses 
at any time during the academic 
year. Courses are offered both in 
30 point format (36 teaching hours 
and 12,500 word research paper for 
assessment) and in 15 point format 
(essentially half the workload). We 
schedule courses in a variety of ways 
– early evenings, intensive 3 or 5 day 
courses, and some scheduled on 
Saturdays.

Stand out 
with an 

LLM
Join us for Semester Two 2016

Comparative 
Environmental Law 

30 points

Competition Law and Policy 
30 points

Corporate Finance  
15 points

Environmental Hazards:  
Legal Responses to Natural  
and Man-made Hazards 15 points

An Uncensored History 
of International Law 
30 points

Health and Safety at Work Law 
15 points

Law of Insurance 
Contracts  
30 points

Secured Transactions  
15 points

Waitangi Tribunal:  
Past, Present and Future  
15 points
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Legal information

This new edition has been long awaited. 
As a legal regulator it is essential for me 
to have access to up-to-date texts about 
the various obligations and standards of 
the legal profession.

The second edition was published in 2006 
before implementation of the Lawyers and 
Conveyancers Act on 1 August 2008, but 
nevertheless it has remained in constant 
demand due to the generic commentary 
on principles of ethics and conduct. As 
is the Australian Lawyers’ Professional 
Responsibility, by GE Dal Pont, of which an 
updated edition is expected later this year.

How does it compare to the second edi-
tion? It is shorter, at 441 pages compared 
to 543 in the last edition.

The 15 chapter titles named in the second 
edition remain the same. And the book 
remains a blend of academic, philosophical 
and the practical – making it suitable for 
students and for practising lawyers, includ-
ing the profession’s regulators.

There is commentary on some of the 
rules of conduct and client care. This is 
useful as the rules are now expressed more 
as broad principles and the commentary 
which accompanied the former rules of 
professional conduct has gone.

As Mr Webb says, “problems in practice 
rarely fit neatly into any textbook analysis”. 
The philosophical chapters hopefully will 
lead practitioners down the right path to 
make a principled decision.

The first chapters discuss the role of law-
yers in society and justification for their 
privileged position. They refer to the some-
times complex unbalanced lawyer client 
relationship: “Lawyers act in ways which 
would be unacceptable were they not acting 
as lawyers: the ethical demands placed on 
lawyers are different from those placed 
on people in their everyday lives.” There 

is discussion of the difficulties with law-
yers adopting an ethics-of-care approach, 
which seems more prevalent in women 
than men. “Lawyers will gravitate towards 
accepting cases with which they are more 
likely to agree.”

Another chapter is devoted to the New 
Zealand Law Society and its roles and why 
a law society is inevitable, as lawyers move 
together to regulate themselves.

The discussion around the conduct and 
client care rules is useful. I particularly liked 
the succinct rationale for the prohibition 
on collateral rewards even with the client’s 
consent (rule 5.9):

“It extends to any kind of profit or benefit 
flowing from the lawyer-client relationship 
other than the agreed fees… The lawyer is 
prohibited from taking advantage of any 
situation where but for the lawyer-client 
relationship the opportunity would not 
exist … it serves to ensure the legal pro-
fession is seen to apply the highest profes-
sional standards to its members.”

The chapter on fees has some good com-
mentary on conditional fees and potential 
conflict issues emanating from them.

With the growing numbers of LCRO and 
Disciplinary Tribunal decisions and other 
judgments issuing from the Courts, a text-
book including commentary on the rules 
can become out of date quickly – not in 
relation to principles which are enshrined, 
but to more recent consideration. The 
newly available LexisNexis Professional 
Responsibility in New Zealand – online com-
mentary – which takes a more practical 
approach – will be a good adjunct to this 
book and should be readily updated.

It is not obvious which chapters were 
written by the new authors Kathryn Dalziel 
and Kerry Cook. The preface indicates that 
their input was in respect of litigation duties 

and confidence and privacy.
The legal profession in New Zealand is 

fortunate to have an academic such as 
Duncan Webb whose unique understanding 
of the legal profession, the lawyer-client 
relationship and the ability to provide a 
sometimes brutal view of what it means 
to be a lawyer while practising himself 
is refreshingly honest, compelling and 
thought provoking. ▪

Ethics, Professional Responsibility and the 
Lawyer, 3rd edition, 978-1-927227-82-4, March 
2016, 441 pages, paperback and e-book, $130 
(GST included, p&h not included).

Mary Ollivier is the General Manager, Regulatory 
of the New Zealand Law Society.

Ethics, Professional Responsibility 
and the Lawyer, 3rd edition
By Duncan Webb, Kathryn Dalziel and Kerry Cook

Reviewed by Mary Ollivier
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Put it on our desk.
Estate duties can be rewarding but can also be hard work. Public Trust Executor Assist 
is designed to take on as much or as little work as you need to free you up for other 
things. You can trust our specialist team to get the job done quickly and e�  ciently, 
while you retain your existing client relationships, and lower your admin costs. 
Visit publictrust.co.nz/executorassist



Managing, finalising and 
administering estates 
can be a complex, time 
consuming and highly 
technical process.

It ’s something Jacqui 
Beilby, who manages Public 
Trust ’s Executor Assist 
service knows all too well. 
“Estate management is our 
core business so when we 
say we understand how dif-
ficult it can be, we mean it.”

Easing the burden 
for busy lawyers
“We saw an opportunity to 
partner with busy lawyers. 
We support them through 
the estate administration 
process, leveraging our 
140 years of estate man-
agement expertise whilst 
allowing lawyers to retain 
the client relationship, 
remain the Executor and in 
control. It ’s been working 
really well” says Jacqui.

“Previously we could only 
assist if we were appointed 
to administer the estate so 
we decided to unbundle our 
estate management ser-
vices and Executor Assist 
was born, giving lawyers 
the option to outsource 
their estate work to us 

so they can focus other 
areas of their business.”

A fee based, 
partnership model
Executor Assist offers three 
levels of service that provide 
as much or as little help as 
needed. From drafting doc-
uments, obtaining probate, 
dealing with assets and 
liabilities, to administering 
and distributing the estate.

Jacqui believes it ’s a 
true partnership model, 
“we work with lawyers to 
develop a pricing model 
that suits their business. 
Services are charged on 
a mix of set fees for work 
completed and time in 
attendance, not a percent-
age of the estate value.”

This is a sentiment 
shared by Niamh McMahon, 
Auckland-based lawyer and 
Honorary General Counsel 
for Ireland, who recently 
engaged the Executor Assist 
service to support her with 
an estate where she was the 
sole exector and trustee.

Working together 
is easy
“Being able to work with 
an experienced team who 

understand the intricacies 
of estate law worked a treat. 
The technical expertise 
was there, so it wasn’t 
a question of bringing 
someone up to speed. You 
could talk the talk as peers 
and work through the estate 
together,” says Niamh.

For Niamh, a valuable 
draw card of the service 
was having the estate’s 
accounts professionally 
managed, with tax returns 
processed and financial 
reporting provided for 
family members.

“Law firms are not geared 
up to do this work oper-
ationally. How our hourly 
rates work doesn’t lend itself 
to doing it and to be honest, 
I don’t think we’ve got the 
skills either,” says Niamh.

Cost effective 
expertise
Having access to Public 
Trust ’s financial modelling 
templates was another 
attraction, along with 
fair billing, as rates were 
charged commensurate 
with the job. Niamh found 
that this, compared to a 
lawyer on a high charge-
out rate trying to do work 

that didn’t deserve to be 
invoiced at that hourly 
fee, made using Public 
Trust very cost effective.

“What we were able to do 
was purchase the expertise 
of Public Trust and have 
confidence in its system 
and processes so that the 
numbers produced in the 
end were bulletproof.”

Niamh found the 
Executor Assist team were 
both communicative and 
accessible, “when prob-
lems occurred, someone 
was always available on 
the end of the phone.”

Everybody is 
a winner
Summing up her expe-
rience using the service 
for the first time, Niamh 
admits she’d approached 
it with a little trepidation, 
“I didn’t know what to 
expect but I hoped for the 
best and I got the best.”

Niamh plans to keep 
working with the Executor 
Assist team on estates. 
“Everybody is a winner 
because it ’s more of a 
partnership and we’re 
working together as a team.”

Spotlight on 
Executor Assist
A Partnership for Success

Niamh McMahon

A D V E R T I S E M E N T
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The Supreme Court decision in Ririnui v Landcorp Farming 
Ltd [2016] NZSC 62, delivered on 9 June, includes within 
the judgment of Justice O’Regan the expression of a 
view on an important company law issue.

In Justice O’Regan’s view, the common law principle 
that the informal unanimous assent of shareholders 
binds the company no longer survives.

While not expressed as a concluded view, it was 
nevertheless reached after full argument on the point. 
Justice O’Regan’s judgment accordingly provides a power-
ful steer on what is an important and controversial point 
of company law.

The principle of informal unanimous assent is often 
referred to as the Duomatic principle after the decision in 
Re Duomatic Ltd [1969] 2 Ch 365. The principle expressed in 
that case was where shareholders who have a right to vote 
at a general meeting of the company assent to a matter 
which a general meeting of the company could carry into 
effect, that assent is as binding as a formal resolution.

In the Ririnui case the applicant for judicial review chal-
lenged the sale of certain farm land by Landcorp. One of 
the applicant’s arguments was that shareholding Ministers 
could have used the Duomatic principle to intervene in 
the sale of the land, essentially instructing the directors 
to not proceed with the sale.

The Duomatic principle has usually been seen as a prin-
ciple of ratification allowing shareholders informally to 
agree to matters where correct procedures have not been 
followed or to excuse directors from breaches of their duties.

Principle extended
In New Zealand the principle had been extended in Westpac 
Securities Ltd v Kensington [1994] 2 NZLR 555 to the situation 
where the holders of all voting shares agree to an action 
that would normally be exercised by the directors.

That extension is controversial. It is doubtful that the 
common law doctrine properly extends to allowing share-
holders to usurp the powers of management.1

As a matter of general principle, where shareholders do 
not agree with management their remedy is to remove the 
directors or alter the constitution of the company.2 Farrar 
and Watson argue convincingly that “unanimous assent as 
applied in Westpac is contrary both to the [Companies] Act 
[1993] and the underlying policy of the Act”3 (It should be 
noted that Westpac was a case decided under the common 
law as it applied at the time of the Companies Act 1955).

Informal unanimous shareholder 
assent doctrine on way out
By John Land

The Court of Appeal in Ririnui accepted that the pur-
pose of the Duomatic principle was to permit corrections 
of technical non-compliance and rejected a more expan-
sive approach to the principle allowing shareholders to 
make management or operational decisions normally 
reserved for directors.4

In the Supreme Court, Justice O’Regan did not revisit 
the question of the proper scope of the Duomatic princi-
ple. Instead he addressed the more fundamental question 

of whether the Duomatic principle survived the passing 
of the Companies Act 1993 at all.

That was a question on which academics had taken dif-
ferent views. Professor Watts in particular had suggested 
that it was arguable that the Act had “not done enough 
to abrogate such a longstanding general implication in 
company law”5 and expressed the opinion that it would 
be highly inconvenient if the informal unanimous assent 
principle did not survive the passing of the Act.6

Justice O’Regan, while not expressing a concluded view 
on the point, referred at [167] to three factors as suggesting 
that the Duomatic principle no longer applies under the 
Companies Act 1993. I discuss, and expand on, each of 
those reasons below.

Law Commission reports
First, Justice O’Regan noted that the Law Commission’s 
reports preceding the enactment of the Companies Act can 
be taken as indicating a rejection of the Duomatic principle.

That is certainly correct. The Law Commission in its 
original report considered whether to include a provision 
allowing shareholders acting by unanimous resolution to 
exercise powers of the company and expressly declined to 
do so. Instead it proposed a system that unless amended 
by the constitution would give directors the jurisdiction 
to manage, with “no residual power of decision” being left 
with the shareholders in general meeting.7

The Law Commission did consider that where unanimous 
shareholder resolution was effective as a waiver of rights 
that would still be available as a matter of general law. 
The Law Commission suggested that this did not need to 
be expressly provided for,8 but did originally propose that 
the new Companies Act not allow unanimous shareholder 
assent to ratify a breach of directors’ duties.9 However in 
this respect the Select Committee took a different view 
and instead added into the Companies Act a savings pro-
vision as s 177(4) stating: “nothing in this section limits 

John Land
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or affects any rule of law relating to the ratification or 
approval by the shareholders or any other person of any 
act or omission of a director or the board of a company”.

Further, the Law Commission – after receiving submis-
sions on its original report – accepted that a limited unan-
imous assent procedure was required for certain specific 
actions (such as the issuing of shares or repurchase of 
shares) where proper formalities had not been followed. 
It accordingly proposed in its second report a new s 78A 
that allowed unanimous shareholder assent to certain 
particular matters listed in the section subject to certain 
conditions being met.10 This new section became s 107 of 
the Companies Act 1993 as passed.

Express provision
The presence in the Act of s 107 was the second factor 
referred to by Justice O’Regan. He noted that that the 
fact s 107 expressly provides for the unanimous assent 
of shareholders to certain specified actions “can be taken 
as an indication of a legislative intent that the Duomatic 
principle is now limited to those specified actions”.

In relation to that point it could also be noted that 
unanimous assent under s 107 must be in writing to be 
enforceable. Further, for many of the matters specified there 
is also a requirement for compliance with the solvency 
test (ss 107(4) and 108(1)).

It would seem inconsistent with the specific require-
ments of s 107 for a more general informal unanimous 
assent procedure (which does not require the assent to be 
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∂ Remote access via any web-browser

∂ And much more!
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of fact it was not reasonably possible for the shareholding 
Ministers to intervene in relation to the sale of land by 
Landcorp at [78]-[81] and [155]. Accordingly, the Supreme 
Court did not, as an essential part of its reasoning, have 
to decide the question of whether the unanimous assent 
principle survived the passing of the Companies Act 1993.

However, as noted by Justice O’Regan, the issue was 
both important and fully argued (at [155]). Further, the 
reasons of Justice O’Regan appear cogent.

The consequence is that the informal unanimous share-
holder assent principle no longer survives the Act except as 
expressly preserved by the Act under the specific procedure 
in s 107 or in relation to ratification by the shareholders 
of the actions of a director or the Board under s 177(4).

Shareholders cannot exercise management decisions 
unless the constitution expressly permits that (under 
s 128(3)) or pass binding resolutions on management issues 
again unless the constitution permits that (under s 109(3)).

If the constitution does confer management powers on 
shareholders, however, the shareholders will be “deemed 
directors” under ss 126(1)(b)(iii), 126(2) or 126(3) and subject 
to the normal duties of directors.

If shareholders disagree with the management approach of 
directors, their primary remedy is to remove the directors. ▪

John land is a competition law specialist and commercial litiga-
tor at Bankside Chambers in Auckland and also teaching fellow 
at Auckland Law School, lecturing in company law. He can be 
contacted on 09 379 1513 or at john.land@bankside.co.nz.

1 Australasian Centre for Corporate Responsibility v CBA [2015] 
FCA 785.

2 Automatic Self-Cleansing Filter Syndicate Co Ltd v Cuninghame 
[1906] Ch 34 and see now ss 128(3) and 109(3) of the 
Companies Act 1993.

3 Farrar and Watson Company and Securities law in New Zealand 
(2013) 2nd ed at p274.

4 Attorney-General v Ririnui [2015] NZCA 160 at [52]-[53].
5 Watts, Campbell and Hare, Company Law in New Zealand 

(2015) 2nd ed at para 8.6.1.
6 Peter Watts The power of a special majority of shareholders, 

or of all shareholders acting informally, to override directors – 
Attorney-General v Ririnui [2015] CSLB 89 at 91.

7 Law Commission Company Law: Reform and Restatement 
(NZLC R9, 1989) at paras 161-162.

8 Ibid at para 163.
9 Ibid at paras 86, 219, 564 and 569 and s 136(3) of draft 

Companies Act proposed by the Law Commission.
10 Law Commission Company Law Reform: Transition and 

Revision (NZLC R16, 1990) at para 45.

in writing or to comply with the solvency 
test) to also survive.

Allocation of management 
powers
Thirdly, Justice O’Regan commented that 
the allocation of management powers to 
a company board by s 128 suggests that 
in the absence of a reallocation of such 
powers to shareholders by the company’s 
constitution, assent by shareholders to an 
action requiring a board resolution would 
not be effective. Section 128 provides that 
the business of a company must be man-
aged by the board. That is subject only to 
the constitution under s 128(3).

Although Justice O’Regan does not specif-
ically mention it, s 109 allows the sharehold-
ers to pass a resolution as to management 
which is expressly said to be not binding 
unless the constitution says otherwise.

The provision in the statute of a general 
default rule that shareholder resolutions as 
to management are not binding is impor-
tant. It is inconsistent, in my view, with the 
unanimous shareholder assent rule surviv-
ing the Act in its widest form (suggested 
by Westpac) of allowing shareholders to 
exercise management powers.

The Court in Ririnui held that as a matter 

❝ If shareholders 
disagree with 

the management 
approach of 

directors, their 
primary remedy 

is to remove 
the directors
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In our increasingly interconnected world, technological, 
scientific and social developments push the boundaries 
of the law in novel and unpredictable ways. International 
commercial surrogacy (ICS) is one such development where 
science, technology and family-building intersect.

In ICS, children are born to surrogate mothers in one 
state, for “commissioning parents” in another state. There 
is always some sort of payment made by commissioning 
parents, and it is debateable whether commissioning par-
ents pay for reproductive services (including the surrogate’s 
involvement), or if this amounts to sale of children.

Commissioning parents may be genetically related to 
the eventuating child or children, or they might purchase 
and use donor sperm and/or eggs. That this transaction – 
involving the intentional creation of new human beings 
through scientific and human intervention – occurs across 
international borders complicates matters.

Legal vacuum
Furthermore, a legal vacuum exists at the international 
level around ICS (unlike with intercountry adoption, there 
is no international agreement or regulatory regime gov-
erning ICS).

Domestically, many laws relating to status of children, 
parentage and surrogacy have been outpaced by ICS, and 
these are ill-fittingly applied to regularise ICS situations.

This is certainly the case in New Zealand. ICS cases end 
up coming before the Family Court by way of adoption 
applications and clearly the framers of the Adoption Act 
1955 did not envisage its application to these scenarios.

Some states – such as Australia and the Netherlands – 
have parliamentary inquiries under way into surrogacy 
and domestic legislative and policy approaches to ICS. No 

Child rights in international 
commercial surrogacy
By Claire Achmad

Providing Professional Indemnity and specialist insurance 
products to the Legal Profession
Visit www.justitia.co.nz for further information and application forms

Or Contact:  Mr Ross Meijer, Aon New Zealand 
04-819-4000 
ross.meijer@aon.com

such efforts are on the horizon in New Zealand (although 
Canterbury University’s Rethinking Surrogacy Laws Project 
will focus on this).

ICS not only presents a legal challenge from the domestic 
and international law perspectives, but also from a human 
rights perspective.

ICS jeopardises the human rights of women acting as 
surrogates and the children who are at the centre of each 
and every ICS case.

Recently, the cases of the “triplings” born in Mexico to 
New Zealand commissioning parents, and that of Baby 
Carmen in Thailand (Carmen’s surrogate mother refused 
to relinquish her to her Canadian commissioning parents, 
who then mounted a successful custody challenge in the 
Thai Family Court) have again, similarly to the case of twins 
Gammy and Pipah last year, demonstrated ICS’ ability to 
capture the attention of local and international media.

Children vulnerable
More importantly, these cases further underscore the inher-
ent risks involved in ICS for all parties involved. However, 
it is the children born through ICS who completely lack 
agency and voice to advocate for their own rights and 
best interests, leaving them in positions of heightened 
vulnerability.

The complexities and challenges of ICS from a human 
rights perspective first captured my attention in my former 
role as in-house counsel to government, advising on the 
first international surrogacy cases involving New Zealand 
commissioning parents.

Half a decade later, the ICS market has boomed (and gone 
bust in some states), and as I am finalising my doctoral 
thesis on this topic, ICS is an ever-more fraught practice, 

especially for the children involved. My PhD 
focuses on the rights of children conceived 
and born through ICS, proposing guidance 
for protecting their rights and best interests 
in the face of the international regulatory 
lacuna.

In ICS, the child’s rights relating to 
identity, parentage, family environment, 
health and nationality are most in danger 
of breach.

Discriminatory actions and decisions that 
are contrary to their best interests can also 
disproportionately impact children born 

Claire Achmad
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through ICS. Unfortunately, these children 
can end up caught between conflicting 
domestic laws applying to ICS situations 
in the child’s state of birth, and those of 
their commissioning parents’ home state. 
This can lead, for example, to children being 
born stateless and legally parentless in ICS 
for a substantial period of time until solu-
tions can be found, often on an exceptional 
basis under domestic law and policy.

Because of their multifaceted, cross-bor-
der nature and the clash of rights and inter-
ests involved, ICS cases are among the most 
complicated being dealt with by family (and 
other) lawyers around the world (including 
New Zealand lawyers).

What can initially present as a family 
law matter can quickly require lawyers to 
deal with aspects of nationality and citi-
zenship law of New Zealand and foreign 
jurisdictions, surrogacy and parentage laws 
of the relevant states, international human 
rights law, and conflict of laws principles. 
This makes for challenging but captivating 
work, especially given the current state 
of flux of surrogacy laws and policies in 
many of the states at the “supply” end of 
the ICS market, such as India.

Lack of legal clarity
In the face of this lack of legal clarity regard-
ing ICS, international human rights law 
norms and standards can and should be 
harnessed by lawyers and judges dealing 
with ICS cases, to ensure a balancing of 
competing human rights at stake, and a 
central focus on the rights and best inter-
ests of the child.

The United Nations Convention on the 
Rights of the Child (UNCROC) is of par-
ticular importance, providing minimum 
standards for protecting the rights of the 
child, including all those rights made most 
vulnerable through ICS.

The principle of the best interests of 
the child (Article 3 UNCROC) should be 
the guiding principle for all decisions and 
actions taken in relation to children in 
ICS. In turn, this should lead to outcomes 
consistent with the interests of the other 
main parties involved (the commissioning 
parents and surrogate mothers).

Of course, at the outset of ICS arrange-
ments and throughout, there is an obliga-
tion on all parties involved to take actions 
consistent with the future child’s rights 
and best interests. Even before the child 
is conceived, commissioning parents have 
a responsibility to research and seek legal 

advice on their proposed ICS arrangement, 
so they are fully aware of the legal risks 
arising. All ICS arrangements carry risks 
and come with no guarantees.

For example, commissioning parents 
must ensure they understand the current 
status of the law of the foreign jurisdiction 
they seek to undertake surrogacy in, how 
that will apply to the child once born, and 
how New Zealand law will view the child.

They should also grow their own under-
standing of UNCROC, taking actions and 
decisions giving effect to the future child’s 
rights. For example, in order to enable the 
child to preserve their identity under Article 
8 UNCROC, commissioning parents should 
be conscious of their choices regarding the 
use of anonymous surrogates, anonymous 
gamete donors, and the child’s future ability 
to access information about their genetic 
and health history. In this respect, com-
missioning parents’ decisions and actions 
will have a determinative lifetime impact 
on the rights of the child or children born 
through ICS.

New Zealand commissioning parents 
must also ensure their due diligence 
involves understanding the latest New 
Zealand government advice on interna-
tional surrogacy, including the non-bind-
ing ministerial guidelines that ministerial 
decision-makers can apply to ICS situations 
(for example when considering whether 
to grant a temporary entry visa for a child 
born through ICS to enter New Zealand).

Lawyers advising New Zealand citizens 
and residents on ICS arrangements can play 
an important role here, by drawing their 
clients’ attention to current government 
advice, as well as advising on the applicable 
New Zealand, foreign and international law.

Future of ICS
In terms of the future of ICS, although some 
of the states which have been at the fore-
front of the growth of the practice in recent 
years (such as Thailand) have or are in the 
process of shutting it down, the demand 
for ICS persists, as does the technology 
and medical expertise to make it happen.

Children will continue to be conceived 
and born through ICS, with the surrogacy 
brokers and doctors on the business-side 
of the equation continuing to exploit legal 
loopholes in states where ICS services can 
be quickly relocated, and demand diverted 
from more expensive or restrictive ICS 
supply states.

Although global numbers of children 

born through ICS remain small, these 
children face potentially profound, lifelong 
challenges to their rights. International 
efforts, such as those led by the Hague 
Conference on Private International Law 
(involving an international Experts’ Group, 
of which Margaret Casey QC is a member) 
and the International Social Service are 
essential in striving for international agree-
ment on what is ultimately an international 
challenge, but one with impacts and reper-
cussions close to home, not least for the 
children growing up as products of this 
cross-border reproductive revolution.

Although international consensus on 
such a vexed issue from the legal, ethical 
and moral perspectives will be challenging 
to achieve, drawing on the framework of 
UNCROC, in the interim we must at least 
be able to agree on minimum standards of 
protection for the children conceived and 
born through ICS.

Legal clarity must be a goal for all states 
involved in ICS, so that there is certainty 
regarding how parties to ICS – includ-
ing children – will be treated. Everyone 
involved in ICS has a part to play in making 
sure that where ICS continues, it is practised 
in the most child-friendly manner possible, 
before conception, during pregnancy and 
after the child is born.

The rights and best interests of the child 
must not be allowed to be trampled under 
the weight of attractive profit margins nor 
the desire of commissioning parents to 
build families with children.

To not adequately protect the rights of 
the child in ICS may mean we see this gen-
eration of children asking some very tough 
questions in 10-20 years’ time, about where 
and how they were conceived and born, and 
why more was not done to protect them 
at a time in their lives when they had no 
ability to do so themselves. ▪

Claire Achmad has practised as in-house counsel 
for the New Zealand government, worked for 
UNICEF Nederland, and as Senior Advisor to 
the Chief Human Rights Commissioner. Based 
in Wellington, she completes her Doctor of Laws 
through the Department of Child Law, Leiden 
University this year. Alongside her studies, Claire 
guest lectures on international surrogacy and 
international human rights law at Auckland 
University’s Law Faculty, advises the UN Special 
Rapporteur on the sale of children, child prosti-
tution and child pornography, and is a member of 
the International Social Service expert group on 
international surrogacy and the rights of the child. 
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For our Full CPD calendar with programme details see www.lawyerseducation.co.nz

CPD Calendar

PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIl lITIGATION

INTRODuCTION TO HIGH 
COuRT CIVIl lITIGATION 
SKIllS

  
9 CPD hours

Sandra Grant
Roderick Joyce QSO QC
Nikki Pender
Paul Radich QC
Pru Steven QC
James Wilding

This workshop is an excellent opportunity for recently 
admitted practitioners to develop practical skills in civil 
litigation in an intense small-group workshop. You will learn 
how to handle a single file from beginning to end, be able 
to identify and understand the various steps in the process, 
develop the practical skills you need to handle this and a 
range of other litigation files, competently and confidently.

Wellington

Christchurch

17-18 Oct

21-22 Nov

COMMERCIAl 

CONSTRuCTION lAW –  
A PROJECT lIFE CYClE 

  
6 CPD hours

Chair: 
Andrew Skelton

It’s a busy time for the construction industry with the rebuild 
in Canterbury, earthquake strengthening and continued high 
levels of activity in Auckland. This intensive is based on a 
project life cycle - covering the main stages of a construction 
project, picking out important legal and practical issues that 
lawyers need to be aware of. 

Christchurch 

Auckland

10 Aug

11 Aug

CRIMINAl 

CRIMINAl lAW 
SYMPOSIuM 

  
6.5 CPD hours

Chair: 
Justice Simon France

The ninth NZLS CLE Criminal Law Symposium is a must for 
all lawyers practising in the criminal courts and all those 
interested in recent criminal law developments. A range of 
excellent presenters will cover topics including case law 
updates, Evidence Act update, Sentencing, and emerging 
Search and Surveillance Act jurisprudence.

Wellington 30 Sep

DuTY lAWYER TRAINING 
PROGRAMME

  
11* CPD hours

Local Presenters Duty lawyers are critical to the smooth running of a District 
Court list. Here is a way to gain more of the knowledge and 
skills you need to join this important group. This workshop is 
made up of several parts.

*CPD hours may vary, see website

Various Feb-Nov

FAMIlY

PRA INTENSIVE 

  
7 CPD hours

Chair: 
Lady Deborah 
Chambers QC

The 2016 PRA intensive will be an intellectually stimulating 
and informative update of benefit to family and property 
practitioners at an advanced level and commercial/trust 
lawyers of all levels who wish to up-skill. All those who 
want to understand the ramifications of the Supreme Court 
Decision on Clayton will find this intensive beneficial.

Wellington

Auckland

14 Sep

15 Sep

PRACTICE & PROFESSIONAl SKIllS

STEPPING uP – 
FOuNDATION FOR 
PRACTISING ON OWN 
ACCOuNT 

  
18.5 CPD hours

Director: 
Stuart Spicer

All lawyers wishing to practise on their own account whether 
alone, in partnership, in an incorporated practice or as a 
barrister, will be required to complete this course. (Note: 
From 1 October 2012 all lawyers applying to be barristers sole 
are required to complete Stepping Up). Developed with the 
support of the New Zealand Law Foundation.

Wellington

Auckland 

8-10 Sep

17-19 Nov

TRuST ACCOuNT 
SuPERVISOR TRAINING 
PROGRAMME

  
7.5 CPD hours

Philip Strang
Andrew Fletcher

To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and pass 
all assessments. 

Hamilton 13 Jul

lEADERSHIP AND 
IMPROVEMENT

  
1.5 CPD hours

Lawrence Green Creativity and innovation are seen as key influences on 
organisational performance, particularly when trying to 
succeed in competitive and complex environments. This 
webinar, the fourth in the Leadership Series, will guide you 
to finding smarter and simpler solutions for your leadership 
success.

Webinar 27 Jul



Online registration and payment can be made at: 
www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

PRACTICE & PROFESSIONAl SKIllS

BuIlDING ElECTRONIC 
CASEBOOKS

  
1.5 CPD hours

The Hon Justice Miller
Maryanne McKennie
Bronwyn McKinlay 

The Court of Appeal is leading the move to electronic 
records and it is anticipated that a similar approach will be 
adopted by all the higher courts over time. This webinar 
follows the Electronic Casebooks – higher courts seminar 
and will take a practical approach as it addresses the 
technical aspects of building these casebooks.

Webinar 4 Aug

uNDERSTANDING 
MEDIATION – MEDIATION 
FOR lAWYERS PART A 

  
14.5 CPD hours

Virginia Goldblatt;
plus either
David Patten; OR
Geoff Sharp

Mediation knowledge and skills are an increasingly important 
adjunct to legal practice. Many more clients are taking disputes 
to mediation (because it works) and the more that  legal 
advisers know about how it works the better. In addition, 
practice as a mediator extends the service that lawyers can 
offer the public.

Wellington 28-30 Oct

PROPERTY

NEW RESIDENTIAl 
WITHHOlDING TAx

  
1.5 CPD hours

Keiran Kennedy
Duncan Terris
Stephen Tomlinson

A new withholding tax will have significant implications 
for both conveyancers and their offshore clients. This 
new withholding tax, called residential land withholding 
tax, applies from 1 July 2016 to offshore persons who sell 
residential land within two years of acquisition. A panel of 
experts representing Inland Revenue, a tax and a property 
law specialist will help you understand when this new 
withholding tax applies and what it means for you and your 
clients. 

Webinar 12 Jul

RESIDENTIAl PROPERTY 
TRANSACTIONS

  
13 CPD hours

Lauchie Griffin
Nick Kearney
Michelle Moore
Duncan Terris

This small group intensive workshop offers you the 
opportunity to be guided step-by-step through the 
conveyance of a stand-alone fee simple residential dwelling,  
a cross-lease dwelling and a unit title property.

Christchurch

Wellington

Hamilton

Auckland

25-26 Jul

1-2 Aug

15-16 Aug

29-30 Aug

IN SHORT - AuCKlAND

WIllS AND ESTATES 
– CHAllENGES IN 
PRACTICE

  
2 CPD hours

Vicki Ammundsen
Stephen McCarthy

The presenters will take an interactive approach in 
considering the role of good will advice and drafting 
practices in the context of will validity applications and 
estate challenges from the perspectives of a lawyer in 
private practice and a family law barrister. This In Short is 
based on the Family Law Conference in October 2015 and 
the Auckland CPD Top-Up Day in February 2016. 

Auckland 5 Jul

MAxIMISING YOuR ROlE

  
2 CPD hours

Rowena Boereboom
Andrew Peskett

Success for today’s lawyer is not just about the practice of 
law. As trusted advisors, general counsel and senior legal 
counsel have the opportunity to be at the forefront of 
business and influence business strategy. This presentation 
will look at the key methodologies and alternative business 
inputs that can provide real strategic value to your 
organisation and improve your sphere of influence across 
your organisation. 

Auckland 28 Jul

RESOuRCE 
MANAGEMENT ACT 
ISSuES

  
2 CPD hours

Christian Brown
Bill Loutit

This presentation is aimed at general practitioners whose 
work has to periodically address Resource Management 
Act issues. It will consider issues that you are likely to face 
in your work, what you need to know and when to call in 
an expert. It will consider these issues from the perspective 
of a resource management litigator in private practice and 
in house senior lawyer from the Auckland Council also 
specialising in resource management matters. 

Auckland 2 Aug

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111.



Fined for 
disclosing COCA 
report
A lawyer, D, who disclosed a Family Court 
report, despite legislative prohibition on 
disclosure, has been fined $2,000 by a law-
yers standards committee.

Ms A and her former partner Mr B were 
parties in proceedings under the Care of 
Children Act 2004 (COCA) relating to their 
two children. Ms A was represented by Ms 
C and Mr B was represented by D.

Ms A complained to the Lawyers 
Complaints Service that D:

 ▪ may have disclosed a report prepared 
under s 133 of COCA to Mr B’s new partner 
and sister when they were not parties to 
the COCA proceedings, despite s 134 of 
COCA prohibiting such disclosure; and

 ▪ may have misled Ms C in denying her sug-
gestion that he had disclosed the report, 
despite filing with the Family Court a 
memorandum in which he admitted 
breaching s 134 of the COCA.

It was clear to the parties from affidavits 
accompanying Mr B’s application for day-
to-day care of his children that his new 
partner and his sister had read the s 133 
report, the committee noted.

D subsequently conceded in a memo-
randum that he did, in fact, show the s 133 
report to Mr B’s new partner and sister, 
despite the fact that neither of them were 
parties to the COCA proceedings.

The standards committee determined 
there had been unsatisfactory conduct by D 
in relation to this aspect of the complaint.

Email advice
Ms A told the standards committee that she 
had instructed Ms C to write to D seeking 
some clarification from him to confirm 
whether he had disclosed the contents of 
the s 133 report, despite the court’s direction 

Lawyers 
Complaints Service

not to do so. She said she found D’s email of 
20 February 2015 to be offensive. He report-
edly advised: “I have not released the s 133 
report to anyone and I have grave concerns 
that this is an attack on my competency 
and implying that I do not have the ability 
to practice (sic).”

When directed by the Family Court, 
D then filed a memorandum indicating 
that Mr B’s new partner and sister had, in 
fact, read the s 133 report but stating that 
there was no malice or under-handedness 
intended.

D told the committee that a judge’s 
minute stated that he had apologised in 
an appropriate fashion to Ms C and Ms A.

He said that he was regretful that the 
entire incident had occurred.

“[D] offers an apology to the New Zealand 
Law Society for erring in terms of s 134 of 
the COCA,” the committee said. “He says 
that he has learnt a very hard lesson and 
knows only too well the consequences of 
such an error.”

Misleading
It was misleading of D to claim in an email 
to Ms C that he had “not released the s 133 
report to anyone” and had only discussed 
it with his client, the committee said.

“This was plainly not the case, both [Mr 
B’s new partner and his sister] having 
confirmed in affidavits filed with Mr [B]’s 
parenting application that they had read 
the s 133 report. Indeed, [D] later conceded 
that this was the case.

“… The standards committee was satisfied 
that [D] had, by his email of 20 February 
2015, actively misled Ms [C]. 

“Rather than denying what had occurred 
and responding in a defensive manner to 
Ms [C]’s email, [D] ought to have immedi-
ately admitted his actions and offered an 
apology to Ms [C] and to the other counsel 
involved.

“Had [D] done so, it is possible that he 
would have avoided the present complaint. 
Instead, [D] did not admit his mistake or 
offer any apology until he was required to 

file a memorandum with the Family Court.
“[D]’s apology, coming as it did late in 

the piece, appears insincere. The stand-
ards committee considered that [D] had 
breached his professional obligations in 
a manner and to a degree which amount 
to unsatisfactory conduct.”

As well as the $2,000 fine, the committee 
ordered D to pay $1,000 costs. ▪

Lawyer’s actions 
were to protect 
clients’ interests
A lawyers standards committee has deter-
mined to take no further action against a 
lawyer, B, after considering a complaint laid 
by a conveyancing practitioner, C. 

C’s complaint stated that they were 
aware of two recent occasions where B 
had instructed his purchasing clients to 
only proceed with making an offer to buy 
the selling clients’ property “if our selling 
client terminates their engagement with 
us as conveyancers, and instead appoints 
a lawyer to act for them”.

C also stated that on “repeat occasions 
[B/B’s employing firm] has intentionally 
interfered with the relationship between 
our firm and our clients by inflicting unnec-
essary pressure on our client to appoint 
a lawyer”.

In the two transactions complained of, 
B had sent an email to his clients advis-
ing that his purchaser clients would need 
to use a solicitor in order to complete a 
remote settlement. In both cases, B’s clients 
disclosed the emails to the vendors in the 
transactions.

Starting point
The standards committee noted that the 
“starting point” was the familiar concept 
of binding and enforceable undertakings 
which are a routine and essential feature 
of conveyancing practice between lawyers.

“Difficulties arise in the settlement of 
transactions where a party (vendor or 
purchaser) is either self-represented or is 
represented by a non-lawyer and therefore 
cannot give an undertaking capable of being 
summarily enforced by the High Court.

“That was the issue in this case where the 
vendors in the two transactions were rep-
resented by a conveyancing practitioner,” 
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the committee said.
In the first transaction complained of, B 

admitted that the wording of a sentence 
in the email he sent to his client had some 
“shortcomings”. However, the email was 
a summary of advice he had given in a 
30-minute conversation with his client, 
where his advice was that a solicitor 
would need to be involved for the settle-
ment aspect of the transaction, and only 
for that aspect.

In the second email, B had informed his 
client that he had dealt with the convey-
ancing firm before and that they had a law 
firm they could instruct to receive settle-
ment funds via internet transfer. The email 
advised B’s client to ask the vendor whether 
they would agree to a further term of sale, 
such as “the vendor agrees to instruct a 
solicitor to complete the settlement of this 
transaction”.

The vendor subsequently advised B and 
his client that they had engaged the services 
of a solicitor to manage the conveyance. 

B’s supervising partner told the commit-
tee that his firm took care about addressing 
the difficulties that were arising in settle-
ments with non-lawyers (as reflected in the 
guidance from the Property Law Section), 
and the inability to complete a secure set-
tlement on the basis of a conveyancing 
practitioner’s undertaking.

The firm had adopted a policy between 
the first and second email B had sent. 
A summary of the firm’s policy was that:

 ▪ all communications with conveyancing 
practitioners are to be respectful;

 ▪ transactions in which conveyancing 
practitioners act for purchasers can 
proceed on the basis that a same day 
cleared payment process is used;

 ▪ where the conveyancing practitioner is 
acting for a vendor, politely refuse to 
settle against the conveyancing practi-
tioner’s undertaking. The conveyancing 
practitioner is to be advised that  the 
lawyer understands their:
1  position and does not want to impede 

their ability to do their job;
2  obligations to their mortgagees and 

they will appreciate the lawyer’s obli-
gation to their client and the client’s 
mortgagee;

 ▪ a local agent will be appointed or the 
lawyer will invite the conveyancing 
practitioner to nominate a local solic-
itor agent to deliver a bank cheque and 
sight the release of the eDealing into the 
firm’s control. Where the conveyancing 

practitioner is local the firm has arranged 
for one of its legal executives to settle 
in person.”

Privileged communication
An “essential point”, the committee said, 
was that the emails were privileged 
between the lawyer and his purchaser 
clients. This was not a case of B commu-
nicating directly with the conveyancing 
practitioner’s clients.

B was attempting to deal with the situa-
tion addressed in the Property Law Section 
guidelines, which state unequivocally that: 
“A lawyer should not seek, accept or need to 
rely on an undertaking from a non-lawyer”.

“In our view, there would need to be 
a clear demonstration of professional 
impropriety before imposing discipline 
on a lawyer for the content of privileged 
communications with his or her client, 
where that communication was subse-
quently disclosed to another party by the 
client,” the committee said.

While the committee accepted that there 
was some justification for the complainant’s 
objection when the first email came to her 
attention, it did not consider that it crossed 
the line of professional irresponsibility.

Similarly, the committee did not regard 
the email in the second transaction as dis-
closing professionally culpable conduct.

“This was an attempt by the practitioner 
to explain to his client the sort of difficul-
ties … where he was addressing the pros-
pect of a settlement with a conveyancing 
practitioner whose undertaking he could 
not accept.

“He did so for the purpose of protecting 
his client’s interests, as he was obliged to 
do,” the committee said.

“Overall, we accept that [B]’s approach, 
with the support of his firm, was not 
motivated to obstruct or interfere with 
the role of conveyancing practitioners, 
or by anti-competitive objectives, but 
was intended to protect and enhance the 
interests of the firm’s clients.” ▪

Comments concerning the suitability of any of the below-named applicants for 
the certificate or approval being sought should be made in writing to me by 
7 July 2016. Any submissions should be given on the understanding that they 
may be disclosed to the candidate. The Registry is now advertising names of 
candidates for certificates of character, practising certificates and approvals 
to practise on own account on the NZLS website at www.lawsociety.org.nz/
for-lawyers/law-society-registry/applications-for-approval.

—  Christine Schofield, Acting Registry Manager

 christine.schofield@lawsociety.org.nz  04 463 2940
 0800 22 30 30  04 463 2989

Law Society Registry

Approval to Practise 
on Own Account
Under s 30 of the Lawyers 
and Conveyancers Act 2006

Burke Emma Jayne (neé Bunton)
Cyphers Solveig Janet (also known 
as Taylor-Cyphers Marie Jane)
Hall Fiona Mary
Henry Bernice Beryl
Merrick Corin Kala Katy
Owens Paul Matthew
Paterson Sarah Rachel
Richards Tania Marie

Shallcrass Julia Louise 
(neé Bagrie)
Walden Timothy Edward

Admission
Under Part 3 of the Lawyers 
and Conveyancers Act 2006

Bowering-Scott Hazel
Hardy Christian Alexander
Hendrickson Morgan Lea
Kupa Rawaho Riley Nikorima
MacDonald Kristine Chartres
Smith Hannah Jane
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We have great commercial work coming out our ears! 
If you have 5 years PQE with commercial and/or 
commercial property experience, why not join our legal 
team in Newmarket. Experience in general practice is a 
bonus. Great environment, top commercial client base and 
interesting work.

Sound like you? Send your CV to donna@palaw.co.nz.

Commercial 
Lawyer
Newmarket

Consequent upon the planned retirement of the principal, this long-
established suburban law practice is for sale.

Dealing mainly in property, trusts, estates, commercial, consumer and 
family law, with an emphasis on conveyancing, this practice has  built up an 
enviable reputation resulting in its significant client-base. The acquisition of 
the lease of the office premises is optional.

This law practice would suit a local firm seeking to expand its client-base 
and local presence, an out-of-town firm wishing to establish a foothold in 
Auckland or someone wishing to establish their own practice.

Genuine enquiries only please, in confidence, to:  
 Confidential Advertiser No. 16-5 (c\- Christine Wilson) 
email: christine.wilson@lawsociety.org.nz

General Law Practice For Sale                                                                                     
North Shore, Auckland

If there is such a thing we believe we have 
created it. Tony and Rosemary Lee offer 
for sale their unique Legal Practice 
at beautiful Mission Beach in 
Tropical North Queensland.

 Accomodation onsite available
 Registered boat mooring

Life-style legal practice

Please direct enquiries to admin@leeandco.com.au 
or phone on 07 4068 8100

O’DONOGHUE WEBBER is the office of the Tasman Crown 
Solicitor.

Feel like a change? Come and enjoy the sunny outdoor 
Nelson lifestyle.

An opportunity has arisen for a prosecutor to join us to 
prosecute criminal jury trials on a one year fixed contract.

Applicants must have previous experience leading jury trials.

Apply by email with CV to the Practice Manager 
ldb@odw.co.nz by Friday 22 July 2016.

Crown Prosecutor – Nelson
O N E  Y E A R  F I X E D  C O N T R A C T

Terrence David Sharplin
Would any lawyer particularly in the Auckland 
area, holding a will for the above named, formerly 
of 41 Alverston Road, Waterview, Auckland, but 
recently of Ranfurly Village, 439 Mt Albert Road, 
Mt Roskill, Auckland, please contact Nikki Berney, 
Public Trust:

 nikki.berney@publictrust.co.nz
 04 978 4900  04 569 2236
  PO Box 31543, Lower Hutt 5040

Michael Adrian Shallard
Would any lawyer holding a will for the above 
named, formerly of 26 Rothery Road, Manurewa, 
Architectural Draftsman, born on 25 March 1970, 
who died on 24 December 2015, please contact 
Gaileen McGivern, Wynyard Wood:

 Gaileen@wynyardwood.co.nz
 09 969 1777  09 309 1044
  PO Box 204-231, Highbrook 2161

Elizabeth Maryanne Redmayne
Would any lawyer holding a will for the above 
named, late of 5 Maire Street, Levin and formerly 
of Wellington, who died on 8 June 2016 at Palmerston 
North Hospital, please contact Kelvin Campbell, 
Cooper Campbell law:

 kelvin@coopercampbell.co.nz
 06 368 6157  06 367 9901
  PO Box 540, Levin 5540

Lionel James Norton
Would any lawyer holding a will for the above named, 
late of Kaukapakapa, Retired, who died on 7 June 
2016, please contact Neil Evans, Gaze Burt:

 neil.evans@gazeburt.co.nz  09 414 9808
  PO Box 301251, Albany, Auckland 0752

Richard William Osborne
Would any lawyer holding a will for the above named, 
late of Laura Ferguson Trust, 224 Great South Road, 
Greenlane, Auckland, who died at Auckland on 8 
May 2016, please contact Judith Reynish, Price 
Baker Berridge:

 jreynish@pbb.co.nz  09 836 9433
 09 837 2667   DX DP92509

Jane Gladys Kent
Would any lawyer holding a will for the above named, 
late of Charles Fleming Hospital, 112 Parata Street, 
Waikanae, who died on 1 February 2016, please 
contact Shiree Mackay, Kapiti law:

 shiree@kapitilaw.co.nz
 04 296 1747  04 296 1748
  PO Box 159, Waikanae (Paraparaumu Office)

William Herbert Oliver
Would any lawyer holding a will for the above named, 
late of Hororata, who died on 9 June 2016, please 
contact Nicki Sowman, Malley & Co:

 nicki.sowman@malley.co.nz
 03 363 6351  03 365 4613
  PO Box 1202, Christchurch 8140

Caleria Faulkner
Would any lawyer particularly in the Auckland area 
holding a will for the above named, formerly of 36 
Bradford Street, Parnell, Auckland, but recently of Lady 
Ascot Rest Home, 24 Ascot Road, Remuera, Auckland, 
please contact Ravinder Oshan, Public Trust:

 ravinder.oshan@publictrust.co.nz
 09 985 6846  09 985 6883
  Private Bag 17906, Auckland 1546, DX EX10995

Hatu Charles Whakamamaeroa 
Herewini
Would any lawyer holding a will for the above named, 
late of Auckland, who died on 25 July 2012 aged 65 
years, please contact Bridget McIntyre, O’Brien Ward:

 bridget@obrienward.co.nz  09 475 5256
 09 475 5258  PO Box 305 025, Triton 
Plaza, Auckland 0757, DX BP63005

Rangi Tukea Timi Hurunui
Would any lawyer holding a will for the above named, 
aka Rangi Tukia Te Hurunui, late of 12  Cambridge 
Street, Patea, Taranaki, who died on 1 March 2016, 
please contact Robert John Mills, Thomson O’Neil 
& Co, Solicitors:

 law@thomsononeil.co.nz
 06 765 5299  06 765 7550
  PO Box 20, Stratford 4352, DX NA95001

Paul James Burrow
Would any lawyer holding a will for the above named, 
late of 21 Houghton Bay Road, Houghton Bay, 
Customs Broker, born on 5 September 1948, who 
died on 30 May 2016, please contact Mike Burrow:

 mike.burrow@transpower.co.nz
 021 245 1865
  407 Broadway, Miramar, Wellington 6022

Vicki Lee Church
Would any lawyer holding a will for the above named, 
aka Vicki lee Price and Vicki lee McCarthy, late 
of Waikanae, who died on 9 October 2015, please 
contact Bill Brierley, WlC Brierley lawyers:

 bill@wlcb.nz
 04 389 2571  04 389 2789
  PO Box 7196, Newtown, Wellington 6242

Noel Cruza Campilan
Would any lawyer holding a will for the above named, 
late of 32A New Brighton Road, Christchurch, 
Electrical Supervisor, born on 6 April 1970, who 
died on 4 June 2016, please contact Vicki Brown, 
Helmore Stewart:

 Vicki.Brown@helmores-law.co.nz
 03 311 8008  03 377 8011
  PO Box 44, Rangiora 7400

Wills
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We are a forward thinking, busy general practice located 
in vibrant Howick Village, Auckland. We are looking for an 
experienced Lawyer with at least five years New Zealand PQE. 
You will need to be experienced in dealing with clients and 
are able to manage your own files. You will also be required 
to work closely with the senior Director at times. Excellent 
interpersonal and communication skills are essential, as 
well as a confident and professional approach. You will have 
excellent time management skills and be client focused. We 
see a long term future within the firm as it continues to grow in 
our well established community with succession possibilities 
available for the right candidate.

We consider work / life balance as an important value within 
our firm. With fantastic schools, beaches, cafes, sports and 
cultural facilities all within a short distance, you will love 
working within Howick Village.

An attractive salary package will be offered to the successful 
applicant reflecting the importance of your commitment to 
create a great suburban practise. If you are interested in this 
opportunity please send your CV, or email it, in confidence to:

Richard Galbraith, PO Box 39 739, Howick 2145.
richard@fenciblelaw.co.nz

www.fenciblelaw.co.nz

Property & Commercial Lawyer
Employment Law Associate — Auckland

McElroys is a boutique insurance litigation practice 
in the Auckland CBD. We are looking for a talented 
lawyer to join an established employment team 
in our firm. The successful applicant will need to 
have at least five years experience in employment 
and health & safety law, with strong technical, 
advocacy and alternative dispute resolution skills. 
Education law and/or insurance experience will be 
an advantage.

This position will suit an ambitious lawyer at an 
intermediate/senior level who wants to develop 
strong client relationships and take the step up to 
a leadership role in their career.

If you wish to apply for this position please email 
melanie.quintal@mcelroys.co.nz.

Applications should include a covering letter 
detailing relevant experience, CV and academic 
transcripts.

Crown Law is committed to the principles of Equal Employment Opportunity

• Gain excellent public law and litigation experience
• Work with senior barristers and recognised public law experts
• Opportunities for appearances for the Crown in the High Court and 

appellate courts
• Benefit from active career development through mentoring, training 

and Government Legal Network opportunities
• Quality ICT support.

Counsel in the Crown Law Office conduct leading public law litigation, 
and appear at all levels of the courts. We currently have a vacancy for an 
Assistant Crown Counsel in our Constitutional and Human Rights Team. 

The Constitutional & Human Rights team provides advice and legal 
representation for the Crown on human rights issues, including 
discrimination, police civil litigation, prisoners’ rights and New Zealand’s 
obligations under international human rights frameworks. It advises on 
constitutional issues, including electoral law and charities law, and on 
international law. The Team frequently works with other teams within

Crown Law; ensuring advice provided to its clients encapsulates human 
rights implications and obligations where appropriate.

We are seeking to appoint a lawyer with up to four years post admission 
experience to the role of Assistant Crown Counsel. Successful 
candidates will have a strong academic record, excellent written and 
oral communication skills and an interest in constitutional and human 
rights law. You will have proven legal research skills and will also be able 
to demonstrate an ability to deliver highly effective client service while 
working effectively in a busy team environment.

For a copy of the position description please go to the careers 
section of our website at www.crownlaw.govt.nz.

All applications should include a covering letter, curriculum vitae 
and academic transcript, citing the above vacancy and where the 
vacancy was seen. Please send applications to hr@crownlaw.govt.nz

Applications close at 5pm on Monday, 18 July 2016.

Assistant Crown Counsel - Constitutional & Human Rights Team

AT THE HEART OF GOVERNMENT LEGAL MATTERS 
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TALK TO YOUR RELATIONSHIP MANAGER OR CONTACT CUSTOMER 
SUPPORT ON 0800 800 986 OR VISIT WWW.LEXISNEXIS.CO.NZ

© 2016 LexisNexis NZ Limited. LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., and used under licence.

A SmartOffice Practical Content solution – fast, easy, trusted.

Lexis® Practical Guidance

WE ALL NEED  
A LITTLE GUIDANCE
Lexis Practical Guidance is your everyday tool for finding the right answers 
across a range of legal topics quickly. This intuitive tool provides seamless 
access to handy checklists, up-to-date forms, precedents and current 
awareness, so that you can advise your clients with confidence every time.

You will get the answers you need, faster and easier.  
Giving you back more time to do what matters most.

Lexis Practical Guidance modules:
Trust Law | Family Law | Employment Law | Resource Management Law | Business Law | Criminal Law 
Succession Law | Employment Law for Employers | In-house Counsel | Family Dispute Resolution  
Slave Free | Property Law | District Court Litigation | Governance |  Insurance   

COMING SOON |  Intellectual Property


