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Law is a fulfilling profession, but it can 
also be a stressful one. Practising Well 
aims to provide a starting point for any 
lawyer who is concerned about their 
own welfare or that of their colleague. 
The New Zealand Law Society has 
three partners involved in its Practising 
Well programme. They are:

• Lifeline Aotearoa – healthy mind
• Vitality Works – healthy body
• Business Mentors – healthy practice

lawsociety.org.nz/practising-well

Level 34, Vero Centre, 48 Shortland Street, Auckland.  

fortyeightshortland.co.nz  

FortyEight Shortland Barristers  
is a leading civil and commercial 
set located in Auckland’s  
Vero Centre. 

Our members have a wealth of 
expertise across civil, commercial, 
regulatory law and equity. 

To enquire or obtain more information about us,  
please contact Kellie Arthur on +64 9 972 2052,  
+64 21 784080, or email kelliearthur@fortyeightshortland.co.nz, 
or contact a member directly.

We look forward to hearing from you: Kellie, Steve, Mark, 
Bret, Greg, Rob, Tim and Carole. 

An opportunity has arisen  
for additional members  
to join our chambers.



Our 
commitment
At MAS, we’re committed to doing what we can to 
make a positive impact on the health and wellbeing 
of future generations of New Zealanders, and to a 
more sustainable country.

It’s why we’ve implemented a socially responsible investing approach 
across $1.4 billion of superannuation funds and insurance reserves 
and do not invest in the manufacture and sale of armaments, tobacco, 
or the exploration, extraction, refining and processing fossil fuels. 

Talk to us about our socially responsible 
Retirement Savings and KiwiSaver plans today 
by calling 0800 800 627 or visit mas.co.nz

A Bequest to the Society of St Vincent 
de Paul is a lasting way to help the 
most disadvantaged and needy in 
our community. 

We have a nationwide network of 
workers and helpers who provide 
practical assistance every day to people 
in desperate situations. Help is offered 
to all, regardless of origin, cultural 
background or religious belief.

The Society is a Catholic organisation 
which recently celebrated 150 years 
of compassion and service to the 
people of New Zealand. Your 
Bequest will ensure the Society’s 
vital work of charity and justice 
continues to thrive.

Be assured it will make a huge 
difference where the need is greatest.

A BEQUEST TO THOSE 
WHO NEED IT MOST

Society of St Vincent de Paul
Freepost 992, PO Box 10-815 

Wellington 6143
TEL: 04 499 5070 

EMAIL: national@svdp.org.nz 
WEB: www.svdp.org.nz

If you would like to discuss a 
Bequest with us, please give 
us a call or send us an email.
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cancel LawTalk hardcopy” and advising name, lawyer ID 
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From the Law Society

NEW ZEALAND LAW SOCIETY

N E W Z E A L A N D  L AW S O C I E t Y

The Minister of Justice’s inde-
pendent panel evaluating the 2014 
reforms to the family justice system 
has adopted almost all of the rec-
ommendations made by the Law 
Society’s Family Law Section.

The panel released its report to 
Minister of Justice Andrew Little on 
16 June, which included 70 recom-
mendations to significantly improve 
the current family justice system. 
The panel had consulted widely and 
issued two discussion documents on 
proposed changes before presenting 
its final report to Mr Little.

The Family Law Section said in 
both its submissions that imple-
menting three key changes would 
have an immediate positive effect 
of the Family Court.

First, making the Family Court 
responsible again for pre-court 
processes, reinstating a limited 
number of counselling sessions 
and making the Family Dispute 
Resolution service free, voluntary 
and more accessible.

Second, parents must be allowed 
to have lawyers represent them in 
all matters relating to parenting and 
guardianship disputes at all stages 
if they wish. The availability of legal 
aid needs to be increased.

And thirdly, it is important that a 
robust triage and case management 
system is implemented. The track 
system should cease and appli-
cations filed in the Family Court 
should be made either on notice 
or on a without notice basis where 
matters are urgent and there are 
safety risks involved. The number of 
court events should be significantly 
reduced.

Other recommendations made 
by the Family Law Section and 
supported by the independent 
panel included the appointment 
of more Family Court judges and 
establishing the roles of the family 
justice service coordinators and 
senior Family Court registrars.

The Care of Children Act applica-
tions to the Family Court for par-
enting and/or guardianship orders 
makes up a large percentage of the 
work of the Family Court.

The Family Court deals with 
cases that touch the lives of more 
New Zealanders than any other 
court. The significant delays in 
the Family Court that people 
experience are both frustrating 
and unacceptable so the appoint-
ment of more Family Court judges 
as recommended will help to 
alleviate the current pressure on 
the Family Court and increase the 
amount of judge time available to 
hear cases, as will creating senior 
Family Court registrars and family 
justice service coordinators.

Looking forward, it’s important to 
stress that whatever solutions emerge, they will only 
work if there is adequate resourcing of the whole family 
justice system. This includes attention to judicial hearing 
time, registry staff, social workers, legal aid providers, 
court-appointed lawyers and mediators.

We cannot provide an effective means of resolving 
family disputes on a shoestring. This is all about access 
to justice and any reforms or changes which result will 
only succeed if we accept the need to make a realistic 
commitment and investment to achieve a family justice 
system that works for all New Zealanders.

The Minister has asked officials to develop a workable 
programme for change by the end of this year. ▪

Kirsty Swadling
Chair, Family Law Section

this is all about 
access to justice 
and any reforms 
or changes 
which result will 
only succeed 
if we accept 
the need to 
make a realistic 
commitment 
and investment 
to achieve a 
family justice 
system that 
works for all 
New Zealanders
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N E W Z E A L A N D  L AW S O C I E t Y

Justice response to sexual 
violence – Law Society 
releases confidential input

The Law Society has released a 
submission it made to the Ministry 
of Justice on 11 October 2018 on 
aspects of the Law Commission’s 
2015 response for improving the 
justice response to sexual violence. 
This follows release in July 2019 of 
details of the Government’s plans 
to introduce law changes relating 
to sexual violence cases. At the time 
the Law Society’s submission was 
made on a confidential basis at the 
ministry's request.

Releasing the planned actions, 
Parliamentary Under-Secretary to 
the Minister of Justice, Jan Logie, 
noted the input from the Law Society 
on some matters. This referred to the 
October 2018 submission.

The submission was sought on 
three Law Commission recommen-
dations: experience and competence 
requirements for defence counsel, 
alternative options for presentation 
of evidence by adult complainants, 
and the pre-recording of cross-ex-
amination evidence before trial.

In its submission the Law 
Society’s Criminal Law Committee 
says it is concerned at the lack of 
adequate consultation of the legal 
profession and other stakeholders 
on the 2015 recommendations. It 
says the tight timetable followed 
precluded public consultation.

The committee says its preferred 
approach is for open consultation. 
This provides an opportunity for full 
input from the profession and makes 
for better policy and legislation.

“Early, informed consultation 
with those working in the field 
helps to ensure effective and work-
able reforms and an effective justice 
system. The Law Society considers 
that public consultation with 

relevant stakeholders including the 
legal profession will be needed if the 
government decides to proceed with 
the Commission’s recommendations.”

Specialist training
On the specified Law Commission 
recommendations, the committee 
says it agrees that some form of spe-
cialist training for defence counsel, 
including legal aid counsel, who 
appear in sexual violence trials, may 
be helpful and appropriate.

“Such training may help minimise 
the risk of oppressive or inappro-
priate questioning of vulnerable 
witnesses, while ensuring the 
defendant is able to mount an 
effective defence.”

The committee considers that 
specialist training should be 
encouraged, rather than being 
made a mandatory prerequisite for 
appointment as legal aid counsel in 
sexual violence trials.

Pre-recording of evidence
The committee considers that 
pre-recording evidence, particu-
larly cross-examination, for com-
plainants in sexual violence cases 
should remain available on a case 
by case basis and not via a statutory 
presumption.

“While complainants in sexual 
violence cases (similar to child 
witnesses) should be eligible to have 
their evidence pre-recorded, we 
remain of the view that the prose-
cutor should have to apply on a case 
by case basis rather than via a stat-
utory presumption. Judges should 
continue to decide on a principled 
basis whether evidence in chief or 
cross-examination should be pre-
sented by way of pre-recorded video 
interview and/or the prerecording 

of evidence,” it says.
The committee says the Court of 

Appeal in M v R [2011] NZCA 303 
noted concerns around the issues 
with disclosure including that pre-re-
cording should not take place before 
full disclosure has been made.

“The committee agrees with 
this observation. If pre-recording 
takes place before full disclosure 
has been made, the defence may 
lose the opportunity to question 
a complainant on relevant aspects 
of the prosecution’s case which are 
only subsequently disclosed to the 
defence.”

After considering other issues 
around pre-recording, the commit-
tee says that overall it is significantly 
concerned that presumptive pre-re-
cording of cross-examination will 
erode defendants’ right to silence 
and fair trial rights. ▪

HAYS LEGAL
PARTNER WITH  
THE EXPERTS  
Are you considering a new opportunity 
within the legal sector? Are you looking 
for more responsibility or have you 
been thinking about giving in-house 
opportunities a go? 

Hays Legal is seeking local candidates 
for positions including:
• Litigator – national firm 
• Senior Solicitor – private client/   
   commerical property
• Staff Solicitor – commercial law/ 
   resource management

To find your 
local office, visit 
hays.net.nz

hays.net.nz
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Annette Gray 
elected Wellington 
branch President

Family lawyer Annette Gray has been elected 
President of the New Zealand Law Society’s Wellington 
branch. Ms Gray was admitted as a barrister and solicitor 
in February 1986 and is a partner with Wellington firm 
Buchanan Gray. As well as her Family Court practice 
she is an experienced property lawyer and a trained 
and qualified mediator. Ms Gray replaces David Dunbar. 
The branch Council elected at the AGM on 19 June is:

President: Annette Gray.

Vice-Presidents: Arti Chand, Christopher Griggs.

Council:  David Dunbar, Julius Maskell, Monique van 
Alphen Fyfe, Mark Wilton, Christian Jorgensen 
(Wairarapa), Bridget Sinclair (Young Lawyer), 
Nerissa Barber (Law Society Board Member). ▪

Law Society 
moves out of 
national office
The New Zealand Law Society moved out of its 
national office at 26 Waring Taylor Street, Wellington 
after receiving a Detailed Seismic Assessment which 
showed that part of the building was earthquake prone. 
The Law Society’s immediate focus is on ensuring staff 
safety and maintaining essential services while alter-
native accommodation is secured. Our services outside 
of Wellington will continue as normal. National office 
employees will work from home and temporary offices 
until new premises are secured.

We will keep you updated on developments as we 
work through this period of disruption and trust that 
you will be patient with staff and the Law Society if 
some services are temporarily affected. ▪

Terry Singh is new 
Waikato Bay of Plenty 
branch President

Hamilton Public Defence Service lawyer Terry 
Singh has been elected President of the Waikato Bay of 
Plenty branch of the New Zealand Law Society. Mr Singh 
was admitted as a barrister and solicitor in September 
1996. He succeeds Russell Boot as President. A new 
Council was elected at the Biennial General Meeting 
on 19 June.

President: Terry Singh.

Vice-President: Johan Niemand.

Council:  Lisa Awatere, Tim Braithwaite, Phillip Cornegé, 
Brendan Cullen, James Gurnick, Emma Miles, 
Erin Reilly, Jesse Savage, Gene Tomlinson, 
Marise Winthrop. ▪

N E W Z E A L A N D  L AW S O C I E t Y
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More streamlined 
approach suggested 
in civil aviation reform

AJ Park is proud to employ brilliant minds and promote bold leaders. 
Congratulations to our new principals and senior associates.

To find out more about how our IP experts are helping to support  
New Zealand’s innovation community, visit www.ajpark.com.

iP experience and expertise that  
shines bright amongst the best

The Law Society has told the 
Ministry of Transport that it 
supports the proposal to amal-
gamate and restructure the Civil 
Aviation Act 1990 and the Airports 
Authorities Act 1966 into a Civil 
Aviation Bill. The Law Society says 
setting out the statutory purposes 
in clauses 3 and 4 of the bill will 
reduce inconsistencies and improve 
accessibility for users and those 
affected by the legislation.

In comments on the Civil Aviation 
Exposure Draft Bill, the Law Society 
suggests that the ministry also con-
sider a more streamlined approach 
to the empowering provisions relat-
ing to the making of rules in clauses 
44 – 51. It says these clauses appear 
to be a direct extraction from the 

Civil Aviation Act 1990.
“The empowering provisions have 

evolved and been amended over 
many years, and the bill would be 
more accessible if these provisions 
were rationalised.”

The Law Society also says that 
clause 43 sets out a very broad 
power for the making of rules, 
allowing a rule to be made that 
relates to any of the specified pur-
poses, which are generally stated.

“Any such rule could have signifi-
cant legislative effect. Although clause 
43 is similar to the broadly worded 
rule-making power in section 28 of 
the Civil Aviation Act 1990, it would 
be prudent to review it to ensure 
the power is appropriate, because it 
involves a significant delegation of 
Parliament’s law-making power.” ▪

Keep local 
authority 
liability 
unchanged

Current liability settings for 
building consent authorities should 
be retained and no cap for liability 
should be introduced, the Law 
Society says in comments on MBIE’s 
discussion paper Building system 
legislative reform, Paper 4: Risk and 
Liability.

“The question of the appropriate 
liability model in New Zealand was 
given comprehensive consideration 
in the Law Commission’s review in 
2013, and the Law Society’s view 
at that time was that ‘the current 
system of joint and several liability 
in New Zealand is preferable to lia-
bility models adopted in other juris-
dictions’ and should be retained,” 
it says.

“The Law Society’s view remains 
unchanged … The joint and several 
liability model works. It is under-
pinned by sound and well-tested 
principles relating to duty of care, 
causation and remoteness. In the 
case of local authorities, the Law 
Society does not consider there 
is any compelling justification for 
departing from the current joint and 
several liability model.” ▪

New Zealand Law Society law reform submissions
Copies of submissions made by the New Zealand Law Society’s law 
reform committees are available on the Law Society website www.
lawsociety.org.nz in the section News & Communications/Law reform 
submissions. Information on submissions and the opportunity to provide 
input on submissions which are being prepared is provided in the 
weekly e-newsletter LawPoints.

N E W Z E A L A N D  L AW S O C I E t Y

9

L AW tA L K  9 3 1  ·  A U G U S T 2 0 1 9



Comments on draft 
guidelines for refugees with 
serious mental health issues

Amended insurance contract 
provisions supported

Draft guidelines for refugees with serious mental 
health issues would have greater utility if they clearly 
stated their underlying objective of being an important 
tool to prevent injustice to psychologically vulnerable 
applicants and to ensure the merits of their claims are 
fairly considered, the Law Society says.

The Law Society has provided comments to Immigration 
New Zealand’s Refugee Status Branch on its draft guide-
lines for persons presenting with serious mental health 
issues. It notes that these are to to assist refugee and 
protection officers in assessing the refugee and protection 
status of people presenting with serious mental health 
issues. The Law Society says it supports the statement 

in the draft guidelines that they are 
not a strict code of procedure.

The Law Society notes that 
the term “serious mental health 
issues” is used in the title and 
throughout the draft guidelines, 
but the term is not defined in the 
Definitions section or elsewhere. 
It says the Guidelines should not 
use undefined terminology, and 
for consistency with the UNHCR 
Guidance Note, the Guidelines 
should apply to “psychologically 
vulnerable claimants”. ▪

The Law Society says it now supports the objec-
tives of a review of the law relating to insurance contracts 
which is being carried out by the Ministry of Business, 
Innovation and Employment (MBIE).

In comments on MBIE’s April 2019 Options Paper: 
Insurance Contract Law Review, the Law Society says 
changes have been made to the objectives since MBIE’s 
May 2018 issues paper, to acknowledge the unique 
nature of insurance contracts and insurance business. 
It supports the amended objectives of the review as set 
out in the options paper.

The Law Society comments on two options posed by the 
paper for disclosure by consumers. It says the first – a duty 
to take reasonable care not to make a misrepresentation 

– is likely to produce the fairest out-
come for consumers and insurers. 
It would enable New Zealand to 
maintain equivalent provisions to 
other common law jurisdictions.

The second option – a duty to 
disclose what a reasonable person 
would know to be relevant – would 
take New Zealand’s law in a differ-
ent direction from that of other 
common law jurisdictions, leading 
to potential uncertainty and the 
need for the courts to intervene to 
provide guidance on the meaning 
of the terms. ▪

www.lawsociety.org.nz/law-library

Legal research — 
let us do the hard  
work for you
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Chief District Court 
Judge appointed to 
High Court bench

Chief District Court 
J u d g e  J a n - M a r i e 
Doogue  has been 
appointed a Judge of 
the High Court.

J u s t i c e  D o o g u e 
graduated with an LLB 
from the University 
of Auckland in 1980 and began her legal 
career at Auckland law firm Holmden 
Horrocks the same year. In 1983 she joined 
Cairns Slane in Auckland and became a 
partner of the firm in 1986, before leaving to 
join the partnership of Morrison Morpeth 
in 1990. In 1992 Justice Doogue joined 
the independent Bar and spent two years 
practising out of William Martin Chambers 
in Auckland before her appointment as a 
District and Family Court Judge in 1994.

She was subsequently designated as 
a Family Violence Court Judge in 2005, 
granted a Jury Warrant in 2007, and was 
appointed an alternate Environment 
Court Judge in 2011. Justice Doogue was 
appointed Chief District Court Judge in 
2011.

Justice Doogue will be sworn in on 19 
August 2019 and will sit in Wellington.

Her appointment will mark the end of 
eight years of strong and committed lead-
ership of New Zealand’s largest court, the 
New Zealand Law Society says.

“Her appointment is a fitting recognition 
of her judicial strengths. It is important 
to pay tribute to her time as leader of 
the District Court judiciary,” Law Society 
President Tiana Epati says.

“Chief Judge Doogue has overseen 
a period of important change, with 59 
District Courts combined into one District 
Court in 2017. The jurisdiction of the District 
Court has also increased and there have 
also been important developments such 
as the Alcohol and Other Drug Treatment 
Court, the New Beginnings Court and the 
Matariki Court.

“Judge Doogue has also been a strong 
advocate for increased diversity in the 
makeup of the judiciary. She has made the 
workings of the court and its judges more 

PEOPLE IN THE LAW
O N  t H E  M O V E

visible and therefore accessible. She has 
received several AIJA Incorporated Awards 
for Excellence in Judicial Administration. 
Her contribution has been significant. The 
legal community wishes her well in her 
work as a member of the High Court and 
recognises the leadership and innovation 
she has shown as Chief District Court 
Judge.”

Acting Associate 
Judge appointed

John gordon Matthews, retired Associate 
Judge of Christchurch, was appointed an 
acting Associate Judge of the High Court 
for a period commencing 4 June 2019 and 
ending on 3 August 2019.

two join Walker 
Street Chambers

Walker Street Chambers in Christchurch 
has welcomed two junior employed 
barristers.

Angela Lee  was 
admitted to the bar 
in October 2014 after 
graduating with an LLB 
from the University of 
Canterbury. Before 
joining Walker Street, 
Angela worked at the 
Public Defence Service and for Weston 
Ward & Lascelles. Angela specialises in 
family law and criminal defence work.

Shawn McManus 
was admitted to the 
bar in March 2017 
after graduating from 
Victoria University of 
Wellington with an 
LLB and BSc majoring 
in psychology. Shawn 
previously worked as a junior lawyer at 
the Public Defence Service in both the 
Wellington and Christchurch offices, and 
specialises in criminal defence.

tania Beckham becomes 
WRMK Lawyers director

WRMK Lawyers has appointed tania 
Beckham as a director of the firm, effective 

from 17 June. Tania is a 
Whangārei local and 
has been with WRMK 
Lawyers since 2002. 
She has a strong general 
commercial practice, 
with particular exper-
tise in trusts and asset 
planning. Before her focus on trusts, she 
worked for several years as a successful 
civil litigator.

Council of Legal 
Education appointments

Justice gerardus Jacobus van Bohemen 
of the High Court has been appointed a 
member of the New Zealand Council of 
Legal Education for a term from 26 June 
2019 to 27 May 2022. David Ross green, 
barrister and solicitor of Auckland, has 
been appointed for a term from 14 June 
2019 to 6 May 2022.

Anita Killeen chair of 
Amenities Funding Board

The Auckland Council 
has appointed Auckland 
barrister Anita Killeen 
Chair of the Auckland 
Regional Amenities 
Funding Board. The 
Board was established 
through the Auckland 
Regional Amenities Funding Act 2008 and 
distributes grants to organisations that 
deliver arts, culture, recreational, heritage, 
rescue and other facilities and services to 
the Auckland region.

Michael Stephens 
joins Urban Art 
Foundation Board

Wellington media and commercial lawyer 
Michael Stephens has joined the board 
of the Urban Art Foundation Ltd. The 
Foundation operates as The Urban Art 
Agency and is a not-for-profit company 
committed to making art accessible on 
streets and in public gateways to enrich 
New Zealanders’ experience of their urban 
environment.
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Jen Crawford to chair 
Ashton Wheelans

Former Anderson Lloyd partner Jen 
Crawford has been appointed independ-
ent Chair of Ashton Wheelans Chartered 
Accountants. Admitted as a barrister and 
solicitor in October 1996, Jen is now a con-
sultant with Anderson Lloyd’s Christchurch 
office. She has expertise in due diligence 
and transactional work, infrastructure 
projects, urban redevelopment and 
agribusiness.

New partners and senior 
hires at Anderson Lloyd

Anderson Lloyd has announced two 
internal promotions to partner and has 
welcomed two new senior members to 
its litigation department.

Sarah  Eve le igh 
in the Christchurch 
resource management 
team has been pro-
moted to partner. Sarah 
specialises in resource 
m a n a ge m e n t  a n d 
local government law. 
She advises clients on a broad range of 
matters including consenting, compliance, 
planning processes and due diligence.

Dan Williams in the 
Auckland commercial 
property team has been 
promoted to partner. 
Dan has expertise 
in all facets of com-
mercial property law, 
with a particular focus 
assisting clients with forestry acquisitions 
and disposals, mixed-use developments, 
commercial and industrial leasing, and 
advising clients on Overseas Investment 
Act 2005 applications.

Sarah  McClean 
has joined Anderson 
Lloyd as an associate 
in the litigation team 
and is based out of the 
Dunedin office. Sarah 
specialises in dispute 
resolution, employ-
ment, and health and safety law. Before 

joining the firm she worked as an associate 
at a Dunedin firm, a case manager at the 
Institute of Chartered Accountants, and as 
a Crown Prosecutor in Wellington.

Melissa Hammer 
joins as a senior asso-
ciate in the litigation 
team and is based out 
of the Queenstown 
office. Melissa is a spe-
cialist dispute resolu-
tion lawyer with broad 
expertise having worked as both a Crown 
prosecutor and civil litigator. Melissa has 
extensive experience acting on criminal 
and regulatory prosecutions, as well as 
insolvency, insurance, contractual, and 
equity related disputes.

two senior associates 
join Bell gully

Bell Gully has welcomed two new senior 
associates to its corporate and litigation 
teams.

tom gillespie  is 
rejoining the corporate 
team after working as 
a senior associate in 
the Singapore office of 
Linklaters for the past 
three years. He has 
advised on a number 
of high profile and 
complex cross border 
private M&A and ven-
ture capital transac-
tions during his time 
in Singapore.

Blair Keown joins 
the litigation team 

after working as a senior associate in the 
banking, finance and regulatory litigation 
team at Allen & Overy LLP, London for 
seven years. He has acted for financial 
institutions and other corporates in many 
international and domestic matters.

Jess Keating joins 
Kennedys partnership

Jess Keating has joined 
the partnership of inter-
national insurance law 
firm Kennedys from 1 
July. Jess is based in 
the Auckland office and 
has more than 13 years’ 
experience in insurance 
and civil litigation. Her core practice com-
prises professional indemnity, public/product 
liability, directors’ and officers’ insurance, 
statutory liability and recovery actions.

Vanessa Baakman 
becomes Saunders 
Robinson Brown 
associate

Saunders Robinson Brown has promoted 
Vanessa Baakman to 
associate from 1 July. 
Vanessa is a member 
of the firm’s litigation 
team and specialises in 
family and employment 
matters. She graduated 
from the University of 
Canterbury in 2002 with an LLB and BA 
(Classics) and has lived and worked exten-
sively overseas. Vanessa joined Saunders 
Robinson Brown in 2018.
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Wynn Williams 
appoints new partner

Phoebe Davies has 
joined Wynn Williams 
as a partner in the 
firm’s corporate and 
commercia l  team. 
She is based in the 
Christchurch office. 
Phoebe has worked for 
international firms in the United Kingdom 
and is qualified to practise in New Zealand 
and England and Wales. She advises on 
corporate and commercial law, including 
overseas investments, mergers and acquisi-
tions, corporate structuring, shareholders’ 
agreements, corporate governance and 
commercial contracts.

Kensington Swan 
promotes two 
senior associates

Kensington Swan has 
promoted two staff to 
senior associate, from 
1 July.

Renee Butler is a 
member of the firm’s 
employment team and 
is based in Wellington. 
Her expertise includes 
working on several 
significant health and 
safety and employment 
cases as well as leading 
the workplace immigra-
tion team.

Barbara Dean  is 

based in Wellington and a member of the 
environment and planning team. She has 
been at Kensington Swan for four years and 
has extensive experience on large infra-
structure projects, including advising on 
state highway projects and social housing 
development.

Juno Legal welcomes 
Saki Hannah

t h o m a s  “ S a k i ” 
Hannah  has joined 
newlaw firm Juno 
Legal in Wellington. 
He has joined the firm 
from Todd Corporation 
where he was Associate 
General Counsel with 
responsibility for corporate and M&A 
matters. He has over 25 years’ experience 
in law and governance working at a senior 
level in-house and in private practice in 
New Zealand and overseas. His previous 
roles include Associate General Counsel 
for Meridian Energy leading several work-
streams for the IPO; and General Counsel 
Corporate at NZX managing a range of 
acquisition activity and the governance 
arrangements for multiple boards.

two new partners 
at Lane Neave

Lane Neave has welcomed two new 
partners.

Chris Anderson becomes a lifelaw 
partner in Christchurch. After graduating 
with BA and LLB from the University of 
Canterbury, Chris joined Lane Neave in 

2009 as a law clerk 
and was admitted 
in October 2009. He 
has developed a wide 
breadth of experi-
ence, especially in the 
areas of property law, 
trusts and succession 
planning.

D a n i e l  K r u g e r 
becomes an immi-
gration partner in 
Auckland. Daniel has 
worked in the Auckland 
office since its incep-
tion in 2015. Admitted 
in New Zealand in 
December 2014, he holds an LLM from 
North-West University, South Africa and 
has experience across a wide range of 
immigration matters. He provides advice to 
corporate clients, individuals and families.

two promotions 
at Lane Neave

Lane Neave has promoted two lawyers, 
effective from 1 July.

Rosemary gibson 
was promoted to asso-
ciate in the Auckland 
office building and 
construction team. 
Rosemary has BA(Hons) 
and LLB degrees from 
the University of Otago 
and was admitted in September 2013. She 
specialises in civil litigation and dispute 
resolution and has acted for a range of cli-
ents in building and construction disputes.

Mary Zhou was pro-
moted to senior solic-
itor in the Auckland 
immigration team. 
Mary holds BHSc and 
LLB(Hons) degrees 
from the University 
of Auckland and was 
admitted in September 2016. Specialising 
in immigration she has experience in all 
aspects of immigration law, including 
medical issues as part of the immigration 
process.

P E O P L E  I N  T H E  L AW ·  O N  t H E  M O V E

1 3

L AW tA L K  9 3 1  ·  A U G U S T 2 0 1 9



PwC Legal New Zealand 
promotes two principals

PwC Legal New Zealand has promoted two 
principals from 1 July.

tom Logan is based 
in Auckland and is a 
specialist corporate and 
transactional lawyer. 
He has a focus on merg-
ers and acquisitions, 
overseas investment, 
reorganisations, joint 
ventures and capital raising transactions. 
Tom also provides general corporate and 
legal advice across a wide range of matters.

Matt Keenan  is 
based in Auckland and 
has co-led the corpo-
rate and commercial 
practice of PwC Legal 
since its launch in 2016. 
Matt has extensive 
experience advising 
businesses across the spectrum from 
start-ups and privately owned businesses 
right through to large multinationals. He 
has worked in New Zealand, the UK and 
the Cayman Islands.

Young Fulbright 
Award winners head 
to United States

Lawyers made up five of the 11 young New 
Zealanders awarded 2019 Fulbright General 
Graduate Awards. The US awards, valued 
at up to US$40,000 (plus NZ$4,000 travel 
funding), are for promising New Zealand 
graduate students to undertake postgrad-
uate study or research at US institutions 
in any field.

Auckland University Law School 
Teaching Fellow Fuimaono (Dylan) 
Asafo will move to the United States in 
August to undertake a Masters of Law at 
Harvard. Of Samoan heritage, Dylan plans 
to study Critical Race Theory and minority 
rights. He graduated with an LLB/BHSc 
conjointly in 2017 from the University of 
Auckland and an LLM (First Class Hons) 
from the University of Auckland in 2019. 
Dylan began tutoring law students several 

years ago, was formerly the president of the 
Pacific Islands’ Law Students Association, 
and helped establish the MALOSI Project 
(Movement for Action and Law to 
Overcome Social Injustice).

Sarah Alawi will specialise in dispute 
resolution for a Master of Laws at Harvard 
Law School in Cambridge, Massachusetts. 
Sarah graduated with a BA and LLB(Hons) 
from the University of Auckland in 2015. 
She was admitted as a barrister and solici-
tor in April 2016 and joined Gilbert Walker 
after completing two years as a Judges’ 
Clerk at the High Court at Auckland. She 
maintains her links with the university 
as a tutor in equity. Sarah is a committee 
member of the Auckland Women Lawyers’ 
Association and the NZLS Auckland Young 
Lawyers.

Robert (Rob) Schultz will specialise in 
dispute resolution for a Master of Laws 
at Columbia University in New York City. 
He graduated with a BA and an LLB(Hons) 
from the University of Auckland in 2014 
and worked as a Judge’s Clerk at the Court 
of Appeal before joining LeeSalmonLong 
in 2015. “Columbia’s LLM offers a wide 
range of papers. I’m hoping to take some 
papers in arbitration, litigation and alter-
native dispute resolution,” Rob says. “I also 
want to get some perspective on United 
States law – including US constitutional 
law – media and privacy law.”

Jack Davies will study for a Master of 
Laws at New York University, specialising 
in international business regulation, lit-
igation and arbitration. Jack graduated 
with an LLB(Hons) and BA in political 
studies and international relations at the 
University of Auckland. He was admitted 
as a barrister and solicitor in March 2017 
and works as a solicitor at Chapman 

Tripp.
Henry Benson-

Pope will complete 
a Master of Laws 
specialising in crim-
inal law and human 
rights at New York 
University. He gradu-

ated with an LLB(Hons) and a BA in Politics 
from the University of Otago in 2014. After 
working as a Judge’s Clerk for Chief Justice 
Sian Elias, Henry joined Manukau Crown 
Solicitor Kayes Fletcher Walker.

Lisa McKeown joins 
Duncan Cotterill

Lisa McKeown  has joined Duncan 
Cotterill’s Wellington litigation team as an 
associate. Lisa was admitted as a barrister 
and solicitor in May 2005. She specialises 
in trust and estate claims and is also expe-
rienced in other family law, employment, 
professional disciplinary and medico-legal 
matters.

Russ + Associates 
specialist tax and AML 
firm established

The former head of Buddle Findlay’s tax 
practice, Neil Russ, has established a spe-
cialist tax and AML firm, Russ + Associates, 
based in Auckland.

Neil Russ was a partner at Buddle 
Findlay for more than 24 years. He has also 
practised in London, and is currently the 
convenor of the New Zealand Law Society’s 
Tax Law Committee. Neil specialises in cor-
porate and international income tax issues, 
and has extensive experience in relation 
to GST matters and a multi-jurisdictional 
background in banking, capital markets, 
structured finance, venture capital and 
private equity transactions. He advises 
clients, other law firms and accounting 
practices in relation to transactions, new 
business structures and products, and is 
one of New Zealand’s leading AML/CFT 
practitioners and presenters.

Alexandra tunnicliffe has joined the 
firm as a senior associate. Alexandra 
specialises in all aspects of New Zealand 

▴  The 11 2019 Fulbright General 
Graduate Award winners.
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Grant Allan LLB
Mediator (Resolution Institute - Advanced Mediator Panel)

grantallan.co.nz

· Over 500 lawyer referred mediations
· No charge for travel costs or time to mediations anywhere in NZ
· For referees contact any of the 75+ lawyers listed on website

 0800 400 411   grant_allan@xtra.co.nz

Mediator of the Year

tax law, particularly in assisting with 
binding rulings, tax investigations and 
tax disputes, and FATCA, AEOI/CRS, and 
AML/CFT compliance. Before joining Russ + 
Associates, she spent four years at Buddle 
Findlay, having worked previously in the 
tax team at a “Big 4” accounting firm, and 
in the legal team at Inland Revenue.

Charlotte Beale has joined the firm as 
a senior associate. Charlotte is a tax and 
private wealth practitioner with over a 
decade of experience at Buddle Findlay 
and TGT Legal. Charlotte advises on all 
aspects of New Zealand tax law and FATCA, 
AEOI/CRS and AML/CFT matters and has 
particular expertise in asset structuring, 
trusts, charities, wills and relationship 
property. Charlotte is a member of the 
Society of Trust and Estate Practitioners 
and a member of the New Zealand Law 
Society Property Law Reform Panel.

Judge Becroft’s 
term as Children’s 
Commissioner extended

Children’s Commissioner Judge Andrew 
Becroft has had his appointment extended 
until 30 June 2021.

“Judge Becroft has been doing an 
exemplary job as an advocate for the 
wellbeing of children and young people 
since 2016,” Social Development Minister 
Carmel Sepuloni says. “I am pleased that 
he has agreed to stay on as Children’s 
Commissioner.”

Judge Becroft graduated BA and 
LLB(Hons) from the University of Auckland 
in 1981 and practised until 1986 when he 
helped establish the Mangere Community 

Law Centre. He worked there until 1993 
when he moved to practise as a criminal 
barrister. He was appointed a District Court 
Judge in 1996 and was based in Whanganui 
until 2001 when he became Principal 
Youth Court Judge. He was appointed 
the Children’s Commissioner for an initial 
two-year period from June 2016.

Race Relations 
Commissioner appointed

Retiring Gisborne Mayor Meng Foon has 
been appointed the next Race Relations 
Commissioner.

Mr Foon will take up his new appoint-
ment on 26 August 2019 and will be respon-
sible for leading the work of the Human 
Rights Commission in promoting positive 
race relations.

Justice Minister Andrew Little says Mr 
Foon has an outstanding record as a rela-
tionship builder and walks comfortably 
in the pākehā world, the Māori world, the 
Chinese community and other communi-
ties making up New Zealand.

Meng Foon was first elected onto the 
Gisborne District Council in 1995 and 
became mayor in 2001. He is one of a 
handful of people of Chinese descent to 
have become a mayor in New Zealand. He 
is fluent in English, Cantonese and te reo 
Māori. As of 2019, he is still the only mayor 
in New Zealand who is fluent in Te Reo.

He is a member of a number of com-
munity organisations including the Ngā 
Taonga a nā Tama Toa Trust, the New 
Zealand Chinese Association, Aotearoa 
Social Enterprise Trust and MY Gold 
Investments Ltd. He has been chair of 

Gisborne/Tarawhiti Rugby League since 
2007, and is a member of the New Zealand 
Rugby League Board.

Buddle Findlay welcomes 
tom Montgomerie

tom Montgomerie has 
joined Buddle Findlay’s 
Auckland office as a 
senior associate in the 
corporate and commer-
cial team. Tom advises 
on a range of corporate 
matters, with a particu-
lar focus on capital markets and securities 
transactions, mergers and acquisitions as 
well as general commercial contracting. 
Before joining Buddle Findlay, Tom worked 
for a global asset manager based in London.

Rainey Collins plans 
100-year reunion

Wellington law firm Rainey Collins is cel-
ebrating its 100th year and as part of those 
celebrations a reunion event is planned 
for 11 October 2019. The event is open to 
all former partners, staff (both legal and 
support) and their guest.

The reunion will be held at the 
Wellington Club, 75 The Terrace, Wellington 
from 5:30 to 7:30pm. Registrants are also 
invited to visit the firm’s current offices 
at Level 19, 119 The Terrace from 4pm that 
day for pre-event drinks and nibbles plus 
a tour of the offices.

Registration is required by 1 September, 
to Alan Knowsley aknowsley@raineycollins.
co.nz or ph (04) 473 6850.
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Perched among the human rights law books in Professor 
Penelope Mathew’s office is a silver motorcycle helmet.

“I ride a Vespa”, she says cheerfully. “But, I still have to get it 
through compliance over here – that’s what I’m going to do next.”

The Australian export took over the deanship at the University 
of Auckland’s law school in April. It has been a busy four months.

Sorting vehicle registration, and even permanent accommoda-
tion, are still on her to-do list. Hobbies like surfing and playing 
the fiddle have also been put on the backburner.

Professor Mathew, an internationally renowned academic in 
refugee law and human rights, was headhunted for the Auckland 
job. She received a call from the university while on sabbatical. 
Prior to that, she was Dean of the Griffith University Law School 
in Queensland.

“I took a sabbatical, as you are entitled to after a period of 
deanship, and really got to pay attention to my area of research. 
The UN High Commissioner for Refugees was doing a lot of work 
on the Global Compact on Refugees,” Professor Mathew says.

“I had six weeks in Geneva, then came back. I had moved to the 
Gold Coast – Mermaid Beach – which is beautiful. I’m learning how 
to surf and writing up all of my things on the Global Compact on 
Refugees, thinking I’d have a couple of years’ research-intensive, 
and then I heard from Auckland [University].”

It was an opportunity too good to pass up, she says.

Law students and emerging technologies
Unlike Griffith, Auckland’s law school is as an independent faculty. 
The dean works closely with the Vice-Chancellor and university 
senior leadership team. The role offered new challenges, she says.

The city’s beauty and multicultural communities was another 
draw card.

“Australia is multicultural but in different ways to Auckland. 
I’ve really been struck by Māori and Pasifika communities and 
just how incredibly diverse it is.

“At some point, when I’ve unpacked my boxes perhaps, I’d 
really like to do a Te Reo course and try and learn some Māori.”

So far, Professor Mathew has prioritised meeting faculty staff 
and members of the profession. A comprehensive planning session 
with the department is also not far off.

One subject warranting attention is the role of artifical intelli-
gence in legal services.

“There’s a question about making sure the law degree that you’re 
graduating your students with is actually appropriate," she says.

PEOPLE IN THE LAW
P R O F I L E

Professor Penelope Mathew
Refugees and the University of Auckland

BY TEUILA 
FUATAI

“I think we need to do more in terms 
of teaching students about how things 
are changing in the profession and 
ensuring they’re aware of those develop-
ments and may be able to capitalise any 
opportunities.”

She readily admits there is no “crystal 
ball”. However, proper consideration of 
technological developments which will 
challenge business models and student 
learning must occur.

Related to that is better student exposure 
to workplace practice.

“It’s another area where I think we could 
probably do more as a law school – the 
Americans call it Clinical Legal Education, 
which is really exposing the students 
through work-based learning,” she says. 
“You get them working in practical settings, 
whether it’s in a barrister’s chamber or 
community legal service.”

Improvements in those areas will help 
graduates, she believes.

Women in the law: ‘Easy 
to slide backwards’
Professor Mathew also discusses the 
“constant process” of achieving gender 
parity at the profession’s top levels. She 
has taught feminist legal theory at the 
Australia National University,

“It is frustrating that 30 years ago when I 
graduated, it was probably half and half in 
terms of men and women at the University 
of Melbourne Law School.

“And 30 years on, we’re still talking about 
the same kinds of issues in terms of reach-
ing the top echelons of the profession.”

When asked if things had changed 
during her career, she smiles reservedly 
and offers some earnest comments.

Real progress, including the appoint-
ment of two, successive, female Chief 
Justices, is something to take pride in, 

◂  University of Auckland
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she says. However, a significant shift in culture and 
understanding of the value of women in the workplace 
requires critical mass.

“Clearly, there have been changes in society. I think 
some of the law firms are doing better in trying to allow 
people to have a proper work-life balance. Recognising 
that lawyers do work in teams anyway, which is a really 
important part of legal practice, and allows some flexi-
bility will help in the longer term.

“That said, it’s never going to be done. Young men and 
women may have a different outlook on the world today, 
but it’s so easy to slide backwards. It’s incumbent on all 
of us to keep working away at these issues.”

Working with refugees
Another issue which has paralleled Professor Mathew’s 
career is the mandatory detention of refugees and 
asylum seekers.

Hanging on her wall are a pair of black and white 
photos taken at the Jesuit Refugee Service camps in 
Hong Kong in the early 90s. A much younger Penelope 
Mathew features in one of images. Behind her is a cor-
rugated iron building and tall barbed wire fences. The 
other image is a group of young, smiling children. The 
photos were from a three-month volunteer stint at the 
camps, she explains.

“They’re kind of like airport hangars with three levels 
on it,” she says of the camps’ makeshift buildings.

“A family of four would have a 2m x 2m platform to 
sleep on. And they would be there for years. I often 
look at them [photos] and think about what happened 
to the families. The stories that you heard were pretty 
heartbreaking.”

She recalls when Australia introduced its mandatory 
detention laws in 1992. It was just before she left for 
Hong Kong.

“I, as a young academic, had written my first con-
ference paper on it, arguing that this was a violation 
of Article 9 of the International Covenant on Civil and 
Political Rights.

“I certainly became convinced that detaining people 
is not appropriate.”

Subsequently, the UN Human Rights Committee 
– which supervised the treaty – found Australia vio-
lated its terms. The decision was based on the case 
of a Cambodian asylum seeker. He was detained by 
Australian authorities for four years, Professor Mathew 
says.

The case also featured in the next phase of her career. 
While studying for a master’s degree at Columbia 
University, New York, she volunteered at the Lawyers’ 
Committee for Human Rights. She assisted with the 
organisation’s submission on the arbitrary detention 
of Vietnamese refugees for the United Nations.

“It was all coincidental, but it all came together. It’s 
a great feeling when you’re developing expertise and 
you’re able to use it to try and push things along and 

improve things for people.”
Professor Mathew eventually returned to New York to 

earn a Doctor of the Science of Law (JSD) from Columbia 
University.

US civil rights movement and parents
Looking back, her parents and family background set 
strong foundations for a career in human rights law.

“My dad was a doctor and … my mother was a social 
worker for a while. Both were very interested in civil 
rights,” Professor Mathew says.

“I was actually born in Boston. It was at the time of the 
civil rights movement. My parents, as young Australians, 
were deeply affected by what African Americans were 
fighting for. They realised there were things that really 
weren’t right at home for indigenous Australians.

“I think that has definitely stayed with me [and 
developed] an interest in human rights law.”

Several impressive teachers, including leading 
Australian human rights professors Hilary Charlesworth 
and Gillian Triggs, also left their mark.

Professor Mathew’s first refugee client, while a young 
volunteer lawyer with the Refuge Advice and Casework 
Service in Melbourne, was another important influence.

“He was a Somali refugee and he was trying to get his 
mother out. Just him describing the 
things that he’d seen in Somalia. You 
could even see some of the signs of 
torture on this man. His story was 
so terrible but compelling, and once 
you’ve listened to a story like that, 
you think: ‘Yes, I would really like 
to be able to do something’.”

For Professor Mathew, that dedi-
cation to her beliefs has been pivotal 
to her 30-year-career. She has held 
senior teaching and administrative 
roles at Melbourne University, the 
Australia National University and 
the University of Michigan. There 
was also an advisory role for the 
Australian Capital Territory Human 
Rights Commission.

Now, from the dean’s office at the 
University of Auckland, she takes a 
moment to reflect.

“I’ve moved around a lot,” she 
says. “I’ve looked for things that 
are interesting and challenging. I 
think you need to find an area of 
specialisation that you’re just really 
passionate about, and for me it is 
refugee law.” ▪

Teuila Fuatai  teuila.fuatai@
gmail.com is an Auckland-based 
journalist. 
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It’s a significant achievement 
when a law firm gains a major 
award for gender diversity in the 
workplace, particularly when the 
culture of law firms has been a big 
talking point over the past year or 
so.

At June’s Women in Governance 
awards, Canterbury law firm 
Saunde rs  Rob in s on  Brown 
took home the Gender Diverse 
Organisation of the Year Award. 
They weren’t competing against 
law firms, but were up against 
many non-law or mainstream 
organisations.

Reviewing the workplace culture 
and creating strategies that cele-
brate equality is something many 
law firms have been working on 
over the past year, so being judged 
the best when it comes to gender 
diversity against other non-law 
organisations is somewhat of a 
milestone for the profession.

As Saunders Robinson Brown 
managing partner Anna Fox 
explains, law firms have been 
through a lot of negative publicity so 
this award should mean a lot to the 
profession, perhaps even serve as 
an inspirational message to others.

“We’re really proud. We’ve worked 
really hard on this. It’s one part of 
a journey we’ve been on for some 
time. Gender diversity is something 
you have to continue to work on and 

Law firm tips 
the scales and 
takes out gender 
diversity award
BY NICK 

BUTCHER

review. You don’t stop the work just 
because you’ve been recognised as a 
leader in this area,” she says.

What have they done?
Ms Fox credits the forward thinking 
of the founding law firm partners, 
Geoff Saunders, Lee Robinson and 
Bill Brown, saying that the result 
doesn’t happen overnight but is 
the product of a philosophy that 
has long been embedded in the firm.

As managing partner, Anna Fox 
worked alongside People Manager 
Nikki Harkerss on various initiatives 
that would enhance the workplace 
culture and equality. This included 
making changes that would opti-
mise partner leadership with rela-
tion to gender equity.

“We don’t make it a barrier if a 
woman is a part-time employee. So, 
if they have a family and work, per-
haps four days a week, partnership 
is still achievable. We’ve been clear 
in setting our guiding principles and 
our vision and one of the principles 
is a commitment to diversity in its 
wider sense. It’s not just about 
gender. It’s about diversity in a range 
of areas including background, eth-
nicity and religion,” she says.

Having someone to look up to 
that inspires an employee has many 
benefits including staff retention. 
Saunders Robinson Brown has 
implemented an initiative they call 
the Responsible Partner Programme.

Each person in the firm is assigned 
someone who will be responsible for 
their professional development and 
wellbeing, meaning they essentially 
have a mentor.

The programme was developed 
by Sean Larkan, principal of Edge 
International, which specialises in 
strategies for law firms of all sizes.

“So, people are professionally 
trained in positive leadership and 
coaching skills. They use those skills 
to help the person they are mentor-
ing achieve their goals in relation to 
progression as a lawyer within the 
firm,” Anna Fox says.

She says if an employee is facing 
challenges at work, the Responsible 

▴  Nikki Harkerss (SRB People 
Manager), Hon Julie Anne 
Genter (Minister for Women), 
Anna Fox (SRB Managing 
Partner).

PEOPLE IN THE LAW
P R O F I L E
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Partner Programme is utilised to help them overcome 
or manage these challenges. It’s about being connected 
and forming relationships in the workplace.

“We also have a buddy system. This means each 
person will have a buddy who is at a similar level or 
stage in their career beside them, along with someone 
above them in seniority. So, if there was ever an abuse 
of position or power, then everyone has a number of 
avenues they can go down to address a situation such 
as workplace bullying,” she says.

Gender Equality Charter creating 
a set of commitments
The firm has found the Law Society’s Gender Equality 
Charter very helpful in meeting its goals and vision.

“It’s fantastic and we would encourage other law firms 
to also sign up,” says Anna Fox.

The strength in the Charter, she says, is that it creates 
a set of commitments that support the retention and 
advancement of women in law.

“Making these commitments creates a level of 
accountability. We’ve recently had the firm undergo 
unconscious bias training. Everyone was made aware 
of what it looks like, how it forms and exists.”

The firm hired a specialist who held a live seminar 
with all staff.

“That way within the workshop we could create small 
break-out groups and everyone could work through 
exercises. We made it personal and inclusive rather 
than watching a webinar.”

Diversity in a wider sense
While it might appear as if there has been a major focus 
on just the wellbeing of women in law at the firm, Ms 
Fox says that isn’t so as they’re addressing diversity in 
a wider sense, and men are also reaping the benefits 
of leadership development and mentoring through the 
Responsible Partner Programme.

“Flexible working arrangements, for example, are 
available to both men and women to balance profes-
sional, family and personal commitments. Generally, 
the initiatives that are introduced to address gender 
equality will always benefit the whole firm, not just 
one group of people,” she says.

Creating the cultural environment the firm has and 
winning a top award for gender diversity isn’t something 
that happens quickly. As Ms Fox explains, the founding 
partners of the firm have always had a focus on reward 
through merit.

“It’s never been about women or men or ethnicity here. 
It’s about creating conditions that allow people to be 
the best they can be. We are continually looking at ways 
to ensure that we reflect diversity in its wider sense. 
We will be reviewing our strategy in October as it has 
been two years since we started this journey,” she says.

Saunders Robinson Brown has offices in both 
Christchurch and Rangiora. ▪

LawFest organiser Andrew King contin-
ues a series of interviews with key legal 
professionals with their innovation and 
technology stories.

The 
Innovators: 
Michael 
Heron QC

PEOPLE IN THE LAW
P R O F I L E

What does legal innovation 
mean to you?
Just giving something new a go that will make your 
service better quality, or faster, or both. One recent 
example, on an inquiry I was running, was to use a 
secure document sharing site which enabled us to 
know exactly who had access to the draft report (with 
two-factor authentication) and to control that access 
in a way that they were not able to share or print a 
copy. The technology was pretty cool but I confess I 
was worried about using it. Ultimately, with some trial 
and error, it worked well and made the whole process 
of sharing versions of drafts and minimising the risk of 
leaks much more manageable.

What role does technology 
play in innovation?
I think technology enables you to try something dif-
ferent. If the technology is simple to use and makes a 
process easier, then it is worth a try. It might be sharing 
your screen on an AV conference, signing documents 
online, or recording advice sessions on an AV application. 
Perhaps it is the ability to search across hundreds or 
thousands of documents to enable key documents to be 
located much more quickly. In a recent arbitration, the 
fabulous Crown Law team organised the hyperlinking 
of footnotes and documents referenced in submissions 
(every single document) within the space of a few hours. 
We finished them late in the evening and they were 
hyperlinked and ready in the morning for the hearing. 
We could go to any document referenced at the touch 
of a link.

CONTINUED FROM PAGE 19
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What pressures are organisations facing 
in the delivery of legal services?
Understandably, everyone wants more for less; or at 
least more for no more. And speed. I think clients are 
expecting answers more quickly, partly because time is 
money. The growth of in-house capability reflects that. 
As well as a more collaborative approach to delivery, 
with multiple firms, barristers, in-house lawyers and 
others being involved in bigger projects.

What developments do you see in 
how legal services are delivered?
I suspect that we will see a bigger influence of AI 
in the lower level information gathering exercise 

(as much as I can) and a start-up in online dispute 
resolution (a passion of mine). CODR and other online 
providers are focused on trying to improve access to 
justice (and legal services) for ordinary Kiwis – people 
without the money and time to use lawyers in the 
traditional way.

There is a developing range of offerings from some 
really innovative services – Automio, LawHawk, Justly, 
McCarthy Finch to name but a few.

CODR is offering a more efficient way of resolving 
issues in the areas of modest civil disputes and rela-
tionship property issues. ODR will (in time) provide 
the ability for people to get fast and fair decisions in 
smaller disputes from experts without having to go 
anywhere or print anything. I think it is time to look 
at this for our Disputes Tribunal and possibly even 
the District Court. So, legal innovation gives us the 
ability to try to solve the really intractable problems 
we have in the law.

What are some of your tips to 
start innovating or developing 
an innovative mindset?
I think I’m just starting myself and would not profess 
to be a real innovator – there are plenty more expert 
than me. Just give it a try, be curious, listen and iterate, 
I reckon.

Why is it important for legal 
professionals to continue to 
learn about legal innovation 
and leveraging technology?
Imagine if we still sent all our advice by letter. Or only 
used hard copy texts and reports. How many times do 
we think there’s probably a better way? May as well 
give it a go … ▪

Andrew King  andrew@lawfest.nz is organiser of 
LawFest, which will be held in Auckland on 18 March 
2020.  www.lawfest.nz

Legal Accounting Bureau 
provides comprehensive, 
accurate, efficient and timely 
management of solicitors’ trust 
accounts.
Outsource the management of 
your firm’s trust account. Either 
come to us or we can come to 
you remotely. 

Powered by juniorPartner.
Practice Management software you can trust.

Kathy Kell 
kathy@accountingbureau.co.nz
Ph 09 444 1044 
Fax 09 929 3203 
www.accountingbureau.co.nz

· Save time and money
· Always know your trust account 

is balanced and your month end 
certificates are filed on time

· Our service is completely secure 
and confidential

· Trusted professionals with over 
20 years’ experience

· 72 law firms currently use our 
services

that is involved in law. Also, the 
increasing availability of online 
legal services – not just by email, 
but genuine online and automated 
services where the customer can 
get all sorts of legal documents and 
advice without leaving their desk, 
when it suits them.

What opportunities 
has legal innovation 
brought to you?
The ability to practise flexibly 
and give something new a go. 
New chambers, digital practice 
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A Law Foundation-backed report is 
helping drive a push for more effective 
enforcement of animal welfare law.

The report, Animal Welfare in New 
Zealand: Oversight, Compliance and 
Enforcement, gained considerable publicity 
on its release at the end of May around its 
key finding that less than one percent of 
complaints under the Animal Welfare Act 
1999 ever reach prosecution.

The report called for greater resourcing 
of the SPCA and the Ministry for Primary 
Industries, the two organisations pri-
marily responsible for enforcing the Act. 
It also proposed that an independent 
Commissioner for Animals be established 
to advocate for animal welfare, and called 
for a public inquiry into the adequacy of 
animal welfare protection in New Zealand.

Two of the Otago University research-
ers who co-wrote the report, Marcelo 
Rodriguez Ferrere (Faculty of Law) and 
Dr Mike King (Bioethics Centre), are now 
working on detailed models for how an 
Animals Commissioner could operate.

“A commissioner would oversee the 
sector and advocate for proper resourcing 
for the appropriate enforcement agencies,” 
Mr Rodriguez Ferrere says. “Judge Andrew 

Animal welfare watchdog 
needed, study finds
BY LYNDA 

HAGEN Becroft has been a remarkably effective 
advocate for children in his short time in 
the role. I would like to see someone like 
that in this position. It’s an area that cries 
out for independent oversight.”

Mr Rodriguez Ferrere sees the role being 
established as an officer of Parliament, 
similar to the Children’s Commissioner 
and the Parliamentary Commissioner for 
the Environment. Its remit would include 
production animals, companion animals, 
animals used for entertainment (rodeo and 
the racing industries), and animals subject 
to pest control.

While it’s unclear whether animal abuse 
is increasing, greater public awareness of 
the problem has led to higher reporting 
of complaints, due to publicity on issues 
such as animal transport, rodeo and inten-
sive confinement of farmed animals. But 
the sub-one percent prosecution rate for 
animal welfare cases compares unfavour-
ably with the 20% prosecution rate for 
criminal law complaints generally.

“The disparity isn’t justified,” Mr Rodriguez 
Ferrere says. “We expect the animal welfare 
enforcement agencies to act like the Police, 
but they are not even close to being well 
enough resourced. This means they have to 
choose the most egregious cases to prose-
cute. It’s important for the SPCA to ensure 
that each prosecution is a win.”

The high costs of prosecutions and 
appeals means that, in some cases, the 
SPCA cannot always afford to be repre-
sented in court, he says.

The issue has not attracted a strong 
political response to date, although officials 
and sector organisations support greater 
resourcing for enforcement. Mr Rodriguez 
Ferrere says the strong media and wider 
public interest shows that a lot of people 
care about the issue.

The Law Foundation is backing another 
research project that aims to improve 
enforcement of animal welfare standards. 
A coalition of lawyers, the New Zealand 
Animal Law Association, is studying legal 
standards and regulation around farmed 
animals, in particular pigs and chickens.

The researchers will interview stake-
holders to understand the law in action 
and how it might be improved, aiming to 
report around March next year.

The Otago University report Animal 
Welfare in New Zealand: Oversight, 
Compliance and Enforcement, is available 
on the Law Foundation website www.
lawfoundation.org.nz under Publications/
Legal Research Reports. ▪

Lynda Hagen  lynda@lawfoundation.
org.nz is Executive Director of the New 
Zealand Law Foundation.
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UPDATE
C R I M I N A L L AW

At the risk of spiralling off on a personal ramble, 
I wanted to set the scene by recommending a podcast 
“Sleepwalkers”, an iHeart Radio production hosted by Oz 
Woloshyn and Karah Preiss, and the book Thinking Fast 
and Slow¸ by Daniel Kahneman.

“Sleepwalkers” is an exposition on the latest devel-
opments in artificial intelligence (AI). The title implies 
the gist of the show. Developments in AI are much more 
advanced than most people realise. Right now, most of us 
are “sleepwalking” into the future, more or less oblivious 
to the fact that we already have deep learning “neuro 
nets” that can compose music, write novels, and will likely 
pass at least aspects of the Turing Test. Since listening to 
the whole series, I have learned that Estonia is already 
trialling AI to resolve small claims disputes. The prospect 

Can we improve 
jury trials?
BY CHRIS 

MACKLIN

fallacies and biases are laid bare.
For example, Kahneman relays a study 

that showed parole decisions (made judge-
alone) tracked consistently with the judge’s 
meal breaks. Even accounting for all other 
variables, and the days prior that judges 
had to review the files, approvals peaked 
after each meal break, and declined as the 
time since the judges' last break increased. 
This sort of information does not negate 
the value of human judgement, but it does 
cast it in a very different light from what 
most of us assume about how judgements 
are made.

You put the podcast and the book 
together, stir in with over a decade of 
prosecuting jury trials, and you get this: 
not so much an article as a suggestion that 
practitioners think about how cases are 
decided.

My questions
This topic is incredibly broad, but as a 
criminal practitioner I naturally lean into 
it around that most ancient of institutions, 
the jury trial. Unhelpfully, I am not about 
to advocate any sweeping change nor ‘the 
answer’. So please stop here if you thought 
you were about to be enlightened. All I 
can do is set out the questions that I have, 
in the hope that these might spark your 
interest.

First, I need to be clear that I am not 
about to attack the jury trial itself. Some 
level of community engagement is essen-
tial for meaningful justice. I am always 
disappointed when the response to a jury’s 
supposed weaknesses is to advocate for 
judge-alone trials. Judges are no more nor 
less human than jurors. Experience of the 
law is both a gift and a curse when it comes 
to determining questions of character and 
fact. To presume that one judge (and every 

of an AI system as judge is, at the very 
least, remarkable.

Frankly, I am now firmly of the view 
that those who ask “will robots take our 
jobs?” risk asking the wrong question. The 
relationship between human beings and 
productive labour per se is on the cusp of 
total disruption. In the immediate term 
it may be as simple as some AI replacing 
finite tasks and/or roles. However, the 
changes that loom are much deeper than 
merely replacing accountants with an AI 
bot who knows about finances. The world 
will not need accountancy, if AI does away 
the financial system … but that really is 
reaching off into the future, and well 
beyond me and beyond LawTalk.

Moving to the book, Thinking, Fast and 
Slow is the most accessible examination of 
human psychology and judgement I have 
read. Kahneman is a professor of psychol-
ogy and Nobel Laureate in Economics. 
Thinking, Fast and Slow was a best seller 
shortly after publication in 2011. The book 
systematically (and I say convincingly) 
shows the demonstrable shortcomings 
in our instinctive judgements. Common 

Judges are 
no more nor 
less human 
than jurors. 
Experience 
of the law 
is both a 
gift and a 
curse when 
it comes to 
determining 
questions 
of character 
and fact
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such lone judge) could magically 
overcome a bias we fear in 12 lay 
people is a bridge too far.

Second, in the confines of this 
brief article, I cannot advocate for 
anything more than that classic soft 
option, “please think about how 
criminal cases are determined”. 
When/if opportunities arise, I hope 
that lawyers (and not just litigators) 
will engage to try and improve our 
justice system. Without wanting to 
be too melodramatic, I genuinely 
fear that if we do not get more 
engaged in how criminal cases are 
determined, then the prognosis 
for the criminal courts is poor. If 
we reach a point where the wider 
community lose all faith in our 
criminal justice system, this will 
have dire consequences.

Turning to the questions I wanted 
to pose (in no particular order):

1.  Why is resistance to 
jury service endemic?

When people find out I am a crim-
inal lawyer, the two questions they 
inevitably ask are variations on, 
“how do I get out of jury service?” 
and “how can you/your colleagues 
defend people they know are 
guilty?”

The latter is a topic for another 
day. The former speaks to a wide-
spread and heartfelt resistance to 
serving on a jury.

This is in part financial (below), 
but money does not entirely 
explain the question. People that 
I quiz about their reluctance cite 
emotional strain, reluctance to sit 
in judgment on others, and fear of 
intimidation. At least some of these 
are also reported in juror research 
in New Zealand (below).

The seemingly natural tendency to 
want “someone else” to determine 
cases is understandable. For most 
lay people, this means expecting the 
judge to guide them to the “right” 
answer. It is this that leads many 
to shy away from proposals around 

shared judge and jury deliberations. 
Many understandably expect that 
the jurors would be easily over-in-
fluenced by the judge.

It is not a quantum leap from 
wanting “someone else” to do it, 
and the pressures on our bench 
and justice system, to moving some 
aspects of judgment to AI.

For those who think I am dream-
ing, we already see this occurring 
in limited ways. I understand that 
some US states rely on an algorith-
mic assessment to assess risk and 
therefore determine parole eligibil-
ity. As above, Estonia is reportedly 
trialling an AI system to determine 
small claims. I genuinely fear for 
our civil society if our impulse to 
want “someone else” to decide cases 

evolves in a way that undermines 
or even removes the role of human 
judgement in trials.

Can we address this tendency to 
want “someone else” to do the judg-
ing? It is safe to assume we cannot 
get rid of the impulse, but are we 
doing enough to build confidence in 
jurors and equip them for criminal 
trials?

2.  Should we start identifying 
the obvious risks and 
adjusting our system 
to mitigate them? 

It is difficult to “know” anything 
conclusively about human psy-
chology. Still, surely we now know 
enough to act in response to how 
deeply flawed human judgement 
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can be.
Shooting from the hip, we are 

better equipped than ever to realise 
risks including:
• Conscious bias. Even seemingly 

random selection from the elec-
torate does not generate truly rep-
resentative juries. Combine this 
with the capricious “challenge” 
system during balloting, and it 
is difficult to assert that the jury 
is somehow genuinely a random 
cross section (and therefore free 
of, or at least balanced, in terms 
of prejudice).

• Unconscious bias. We are con-
sistently finding out an alarming 
array of subconscious influences 
on our judgements.

• Flawed/misplaced trust in 

intuition. This is at its most stark with assessments 
of character and credibility, and these often go to the 
heart of a criminal trial.

• Flawed, and in fact deeply inaccurate, lay “under-
standing” of human memory, conscious experience, 
and “normal” reactions to stressful situations.

• An inability to retain and process information pre-
sented orally.

• Related to the above, dramatically shorter genuine 
attention spans than we perceive that we have.

Given these and other risks, it is remarkable that we still:
• Hear trials in roughly four long bursts each day, 

averaging over an hour per session.
• Rely predominantly on oral evidence, albeit supple-

mented with pictures and a transcript (the latter often 
provided much later than the oral evidence).

• Prioritise evidence given at the trial itself, in preference 
to accounts from closer to relevant events.

• Permit submissions that play upon well-known false-
hoods, for example, the well-rehearsed “rape myths”, 
as well as known (but nonetheless popular) fallacies 
about human memory like, “if X really happened, you 
would expect the witness would remember what the 
offender was wearing …”

Some may advocate AI to supplement or even replace 
some aspects of flawed human reasoning. This is 
dangerous territory. First, there is “automation bias” 
– we assume that what the “machine” tells us is right, 
because it is an “objective” assessment. The problem is 
that whoever/whatever programmed the machine can 
build in biases every bit as pervasive as classic human 
foibles. Second, the ethical ramifications of delegating 
important decisions to a non-human agent are huge.

3.  There appears at least some limited 
consensus for tempering the jury trial 
process for cases involving allegations 
of sexual violence. Should we really limit 
reform to cases of sexual violence?

The work in this area is compelling, and instinctively 
many people seem to agree that sexual violence forms 
a special class of allegation, requiring special sensitivity.

Pragmatically (ie, practical impact on complainants, 
defendants and witnesses), I agree that extra sensitiv-
ity is required. However, at some point the principled 
difference between a sexual allegation and any other 
serious criminal charge vanishes.

If incremental change is the order of the day, then so 
be it, and prioritising the most sensitive cases makes 
sense. Still, if we find ourselves agreeing that we can 
do better than jury trials for sexual cases, and/or that 
we can improve how we do jury trials in these cases, 
then I suggest we must consider whether those same 

We assume 
that what the 
“machine” 
tells us is right, 
because it is 
an “objective” 
assessment. 
the problem is 
that whoever/
whatever 
programmed 
the machine 
can build in 
biases every bit 
as pervasive as 
classic human 
foibles
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improvements should be rolled out 
to all criminal trials.

4.  Can we really say that it 
is enough to pay juror’s 
parking/travel expenses 
and a token $62 per day?

It is safe to assume that paying 
jurors more is fraught, particularly 
if every trial requires 12 jurors.

Do we “need” 12 jurors? Can we 
use less, and spend more on making 
them more likely to be effective 
judges of fact? For example, would 
it be better to use less jurors, but 
accommodate or transport them for 
the duration of the trial (and pay 
them nothing directly)?

Is it time to find some middle 
ground, between the legal experts 
(judges) and lay people (jurors)? 
Again, just for an example, should 
every citizen receive some training 
before sitting as a juror?

Before I go…
Before signing off, I wanted to high-
light the Law Commission’s earlier 
projects in this area:

“Juries”, commenced in 1999 now 
closed, which spawned the 2001 
Report 69, “Juries in Criminal Trials”: 
https://lawcom.govt.nz/our-projects/
juries?id=844

“A l t e r n a t i ve  M o d e l s  f o r 
Prosecuting and Trying Criminal 
Cases”, commenced in 2009 now 
closed, which resulted in the 2015 
Report 136, “The Justice Response to 
Victims of Sexual Violence: Criminal 
Trials and Alternative Processes” 
(JRVSV) https://lawcom.govt.nz/
our-projects/alternative-models-
prosecuting-and-trying-criminal-
cases?id=1270

If I have piqued your interest, then 
I encourage you to get your hands 
on these thoroughly researched and 
well-presented reports.

I was also pleased to see recent 
academic work available online 
(albeit focused on the area of sexual 
violence, when I wonder if it’s time 

to re-ignite earlier reviews of the trial process regardless 
of the “type” of crime):

Camille Wrightson “Judging Juries: Assessing a New 
Fact-Finder Model for Sexual Violence Trials” Bachelor of 
Laws (Honours) Dissertation, University of Otago, 2017.

Amelia Erin Retter “Thinking Outside the (Witness) 
Box: Integrating Experts into Juries to Minimise the 
Effect of Rape Myths in Sexual Violence Cases” (2018) 
49 VUWLR 157.

Given what I am talking about is so fundamental, and 
that “good things take time”, I am not exactly making a 
call to arms. However, I would encourage all practitioners 
to consider our criminal justice system critically.

This is not exactly new territory. However, there are 
fundamental changes ahead, including the rise of AI. 
Even putting aside AI, we are simply not the society 
we were when the current jury system was conceived. 
With more demands on our time and attention than 
ever before, it is high time we at least check and make 
sure that our criminal justice system is not merely 
“sleepwalking” along. ▪

Chris Macklin  chris.macklin@gordonpilditch.co.nz 
is a senior Crown Prosecutor with Gordon & Pilditch. 
He is also a member of the New Zealand Law Society’s 
Criminal Law Committee. The views expressed in this 
article are those of Chris.
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After a hiatus in the number of deci-
sions dealing with the issue of enforce-
ability of restraint of trade clauses in 
franchising, there have now been two in 
quick succession. The decisions had oppo-
site outcomes for the franchisees.

Both franchise systems involved are sub-
stantial New Zealand franchise systems, 
having been in operation for many years.

I reported on the first of these two deci-
sions, Mad Butcher Holdings Ltd v Standard 
730 Ltd [2019] NZHC 589 in LawTalk 928, 
May 2019, pages 37-39. In that decision, 
the franchisee, whose franchise agreement 
had come to an end due to effluxion of 
time, was injuncted from trading in a 
competitive business on an interim basis. 
The franchisee sought to argue that there 
was a serious question to be tried that 
the franchisor had no intention of re-es-
tablishing itself in the territory. Gault J 
acknowledged there was some force in the 
franchisee’s argument that the restraint 
could be unreasonable if the franchisor had 
no intention of competing for continuing 
business in the region, however he noted 
that the restraint was to be scrutinised as 
at the date of the agreement, not according 
to subsequent events. The decision went 
against the franchisee.

At the end of May, a second decision 
of the High Court was released, Mainland 
Digital Marketing Ltd v Willetts [2019] 
NZHC 1201. The decision concerned the 
Open2view franchise system. This is a 
business that will be familiar to almost 
anyone who has ever sold a property and 
has had to use the services of a professional 
photographer. Franchisees in the system 
provide photography services to real 

Further developments 
in franchising restraint 
of trade clauses
BY DEIRDRE 

WATSON

estate agents and anyone else selling property to assist 
in the marketing of properties. Like any service provider, 
franchisees will obviously build up relationships with 
particular agents.

The background was that the franchisee entered into 
the relevant sub-franchise agreement in 2014. Pursuant 
to that agreement, there was the usual grant of the right 
to operate the franchise business for a particular term, 
within a particular territory and with the ability for 
the franchisee to use the franchise system including all 
intellectual property and confidential information in the 
operation of the franchise business.

The franchisee was authorised to provide photography 
services to a maximum of 100 agents from certain identified 
real estate businesses. That initial list included Bayleys 
Rural and came to include Bayleys' offices in Christchurch.

Over time, Bayleys became the franchisor’s biggest client.

The restraint of trade clause
The relevant restraint of trade clause provided that the 
franchisee:

“…would not from termination date conduct on their 
own or other account or be connected or interested 
either directly or indirectly as owners, partners, 
directors, officers, consultants, representatives, agents, 
licensees, investors with or as part of any business, 
firm or corporation which could be regarded as a 
market competitor or an imitation of the franchise 
system, including without limiting the generality 
of this clause any business identical with or similar 
to the franchised business or the restraint business 
and the [franchisee] shall contemporaneously with 
completion of this agreement complete the restraint 
agreement…” (emphasis added).

Issues arose between the respondents and the franchisor. 
In February 2019, the respondents began discussing with 
the franchisor the possibility they would not renew their 
franchise agreements. On 22 March 2019 the respondents 
advised the franchisor in writing that they would not be 
continuing with the franchise business.

Following discussions and negotiations between the 

the franchisee:
“…would not 
from termination 
date conduct 
on their own or 
other account 
or be connected 
or interested 
either directly 
or indirectly as 
owners, partners, 
directors... or 
as part of any 
business, firm or 
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respondents and Bayleys, Bayleys then employed the 
respondents by way of employment agreements dated 
26 March 2019.

A key question was, as employees of a sizeable client 
of the franchisor, were the franchisees arguably in breach 
of the restraint of trade obligation not to be associated 
with a market competitor or an imitation of the franchise 
system.

It would not be unusual to see a restraint of trade clause 
in a franchise agreement which limited the nature of the 
restricted activity to just activity which was directly com-
petitive with the franchisor. This is because the primary 
concern of franchisors is the need to protect their legitimate 
interest by preventing an ex-franchisee from rebranding 
and continuing to trade on as before, effectively using all 
of the intellectual property and systems that they have 
learned during their time as franchisees to now compete 
with the franchise system.

That said, the need to prevent franchisees from working 
generally in the same field of activity as the franchisor, 
whether competitive or not, does arise from time to time, 
for instance where ex-franchisees seek and obtain employ-
ment from other franchisees in the system. In certain 
franchise systems, where this practice occurs, typically 

the restraint clause would be sufficiently 
widely worded to encompass that form 
of activity.

The parties’ views
In the Open2view case, the respondents 
submitted that the restraint provision 
was simply not drafted widely enough 
to encompass the franchisee’s activities.

On the flipside, it was argued for the 
franchisor that to restrict the effect of the 
restraint provisions, as contended by the 
franchisee, would effectively allow the 
franchisee to misappropriate to itself the 
benefits of the franchisor’s business rela-
tionships and the very reason the restraint 
provisions were there in the first place was 
to protect the franchisor’s interest in the 
goodwill of its business.

Being careful to note that at this early 
stage of the proceeding the court could 
not determine what the ultimate interpre-
tation would be, Nation J accepted that 
the interpretation contended for by the 
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franchisee was seriously arguable. 
He observed there was no express 
provision against the respondents 
being involved in providing a service 
similar to that of the franchised 
business, to a real estate firm as an 
employee of that firm and accepted 
that restraints of trade provisions 
should be interpreted strictly, which 
I fully agree with. Nation J also 
noted that the contra proferentum 
rule would apply so that it was argu-
able that the interpretation most 
favouring the respondents (being 
the non-drafters of the franchise 
agreement) would apply.

In terms of the balance of con-
venience, Nation J accepted the 
respondent’s submission that 
the measure of goodwill and loss 
of income that would be lost by 
the plaintiff (if it succeeded in 
its substantive claim) was likely 
to be modest and, further, that it 
would not be difficult to establish 
an appropriate starting point for 
assessing such a loss in any event.

This viewpoint seems a little 
surprising given that in restraint of 
trade cases generally, damages are 
normally not regarded as an ade-
quate remedy. In Amalgamated Pest 
Control Pty Ltd v SM & SE Gillece Pty 
and others [2016] QCA 260, (at [40]), 
the Supreme Court of Queensland 
summarised the reasons why dam-
ages are often regarded as being 
inadequate in restraint of trade 
cases, being as follows:
• the difficulty of detection of 

breaches of the obligations;
• the difficulty of establishing 

causation between any loss of 
business with customers and any 
actions of the ex-employee; and

• the difficulty of the calculation 
of the quantum of any damage 
arising from loss of business.

Another recent decision
In another recent interim injunc-
tion decision involving a restraint 
of trade clause in a franchise 

agreement, Supatreats Asia Pte Ltd v Grace & Glory Ltd 
[2018] NZHC 1612, the defendant franchisee also sought 
to downplay the significance of the plaintiff ’s losses, 
submitting that damages are an adequate alternative 
remedy because their calculation in a franchise dispute 
is a relatively easy exercise. They pointed to the fran-
chise agreement and submitted that the quantification 
of damages could easily be achieved by calculating the 
ongoing franchise service fee that the franchisor would 
be missing out on, going forwards. In other words, their 
argument was that the only loss that would be suffered 
would be the loss of ongoing franchise fees, completely 
ignoring the question of any particular damage as a 
result of loss of goodwill.

The argument was not surprisingly rejected by Wylie 
J because in that case, the actions of the defendants in 
hurrying up a rebrand of the entire system once proceed-
ings had issued had clearly undermined the plaintiff ’s 
entire New Zealand franchise operation. Wylie J was 
of the view that it is difficult to see how a damages 
figure could readily be put on that sort of loss, and that 
ongoing activities to undermine the master franchisor’s 
business would cause a significant loss to the plaintiff 
if it continued unchecked. Importantly, he mentioned 
the loss that would extend to the loss of goodwill and 
the brand built up over a 30-year period, finding that 
damages could be very difficult to establish.

Returning to the Open2view case, the ultimate finding 
was that the application for injunction was declined. 
Practitioners who advise in this area will no doubt keep 
the keen eye out for any substantive decision.

It is important to franchisees that they are entitled to 
rely on the strict wording of restraint of trade clauses 
in franchise agreements. It would not be unusual for 
franchisees to seek legal advice on the scope of a restraint 
of trade obligation well in advance of their agreement 
terminating by effluxion of time. They do this because 
they want to know well ahead whether certain com-
petitive activities are possible, so that they can plan 
their affairs accordingly.

Where the agreement itself is drafted by the franchisor, 
it should follow that the franchisor will have included 
all obligations it regards as necessary to protect its 
legitimate interest. It is perfectly reasonable that any 
ambiguity be determined against the franchisor. This 
is further reason why it is important that franchisees 
should be entitled to rely on the strict wording of 
restraint of trade clauses. ▪

Deirdre Watson  Deirdre.a.watson@xtra.co.nz is a 
barrister and mediator specialising in franchising dis-
putes. She is Vice-Chair of the Franchise Association 
of New Zealand.
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There are various points at 
which immigration and family 
law intersect; whether it is regard-
ing final parenting orders of New 
Zealand citizen children granted to 
a temporary visa holder or an adop-
tion order for a surrogate child born 
overseas. The focus of this piece is 
the intersection between an appli-
cation for a protection order and 
the domestic violence visa policy. 
The domestic violence immigration 
policy has been in place since 2010, 
however it is not one that is widely 
discussed in the media or among 
practitioners. While those who 
fall into this category may only be 
relatively few, it is still an incredibly 
important and complex area of both 
immigration and family law that 
practitioners need to be aware of.

The domestic violence immigra-
tion policy in New Zealand allows 
for the grant of a work visa and/
or residence to a non-resident (ie, 
someone who does not hold a New 
Zealand resident visa) victim of 

Domestic violence  
and immigration policy
BY POOJA 

SUNDAR

from other sources; or they would be at risk of abuse 
or exclusion from their community because of stigma.

In order to satisfy the third requirement, the applicant 
must provide evidence of domestic violence having 
occurred. There is a common misconception, both in 
the legal community and among visa applicants, that a 
final protection order is the only means of providing this 
evidence of domestic violence. This is not the case. There 
are, in fact, four different ways in which an applicant can 
provide evidence of domestic violence having occurred, 
only one of which is a final protection order.

The other accepted evidence ranges from a conviction 
for domestic violence to statutory declarations from 
competent persons who are satisfied that the appli-
cant is a victim of domestic violence. Therefore, while 
a final protection order may assist in an application for a 
domestic violence visa, it is by no means a requirement. 
These alternatives must be brought to the attention 
of applicants and the court (via expert evidence or 
otherwise) to ensure that all parties involved are fully 
informed of the relevant immigration policy.

It is therefore of paramount importance that family 
practitioners advise non-resident clients to engage 
immigration practitioners in family violence matters. ▪

Pooja Sundar  pooja@rykenlaw.co.nz is a senior 
solicitor at Auckland immigration law firm Ryken and 
Associates. 

domestic violence who had been in 
a partnership with a New Zealander. 
The applicant will need to show that 
they:
• were in a partnership with a New 

Zealand citizen or residence class 
visa holder; and

• had intended to seek residence in 
New Zealand on the basis of that 
partnership; and

• that partnership has ended due 
to domestic violence by the New 
Zealand citizen or residence class 
visa holder or someone with 
whom the applicant is living in 
a domestic relationship; and

for a work visa
• a need to work in order to support 

themselves.

for a residence visa
• are unable to return to their home 

country because they would either 
have no means of independent 
financial support from employ-
ment or other means, and have 
no ability to gain financial support 
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On 3 March 2018, protesters cemented their feet 
together outside Labour MP Ruth Dyson’s office in 
Christchurch. Perhaps there was a deeper meaning about 
the Government sealing its fate; whatever the explana-
tion, it accurately captured public sentiment towards the 
Comprehensive and Progressive Trans-Pacific Partnership 
(CPTPP). The protest was a final expression of opposition 
before the CPTPP was signed the following week.

One of the main objections of protestors was to inves-
tor-state dispute settlement (ISDS) provisions. ISDS is an 
enforcement mechanism that allows private investors to 
sue states before ad hoc arbitration tribunals. It is available 
where a state has breached an investment standard, such 
as national treatment (which requires foreign investors to 
be treated the same as domestic investors). The Labour-led 
coalition had negotiated some suspensions to the CPTPP’s 
ISDS clause, but it remained partly effective. Critics say 
ISDS erodes the sovereignty of the nation-state, among 
other things. It is present in over 3,000 international 
investment treaties.

The controversy about ISDS is not limited to New 
Zealand. Therefore, multilateral talks are being facilitated 
by Working Group III of the United Nations Commission 
on International Trade Law (UNCITRAL). In October 2019, 
delegates from states and organisations around the world 
will convene in Vienna for the next session of Working 
Group III. They will enter perhaps the most important 
phase of the three-part reform process: deciding on solu-
tions to be recommended to UNCITRAL and, in turn, to 
the General Assembly.

The problem with ISDS
The rationale of ISDS clauses is to hold states to promises 
they make in international agreements. In terms of pro-
cedure, each party appoints one arbitrator and a third is 
chosen by mutual agreement. This panel of three arbitrators 
hears submissions and issues a decision.

ISDS is said to depoliticise disputes by ending “gunboat 
diplomacy” and providing a neutral forum to solve legal 
problems outside domestic courts. Proponents argue it 
makes investment conditions more favourable. Opponents 
regard a panel of three unaccountable individuals deciding 
significant disputes on sensitive issues as unacceptable. 

Finding international 
consensus on ISDS
BY MICHAEL 

HANSBY

One scholar has labelled ISDS the “Wild 
West” of international law, for its lack of 
rules and institutions.

The European Commission views the 
perceived illegitimacy of ad hoc tribunals 
as a threat to multilateralism. It proposes a 
permanent investment court. Other coun-
tries, such as India, see ISDS as a threat to 
sovereignty and have been revoking bilat-
eral treaties with ISDS clauses. Brazil has 
never signed a treaty with ISDS provisions.

At UNCITRAL, Working Group III del-
egates have found consensus on three 
groups of procedural problems, which 
impugn the legitimacy of ISDS. They relate 
to:
1. A lack of consistency, coherence, pre-

dictability and correctness of arbitral 
decisions;

2. Arbitrators and decision-makers;
3. Cost and duration of ISDS cases.
Substantive questions about ISDS are 
outside the scope of the Working Group’s 
review. These are regarded as best dealt 
with on a bilateral or plurilateral basis.

UNCITRAL’s mandate 
and progress
On the fourth floor of the labyrinthine 
United Nations’ Vienna headquarters are 
the offices of UNCITRAL’s Secretariat, a 
department in the Office of Legal Affairs, 
which facilitates working group and 
commission sessions. UNCITRAL was 
established in 1966. Its mandate is the 
harmonisation and modernisation of 
international trade, in which capacity it 
has developed instruments on dispute set-
tlement, insolvency, international contract 
practices, electronic commerce, secured 
transactions and the sale of goods.

For membership, 60 states are drawn 
from the United Nations, representing 
diverse legal systems, geography and levels 
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of economic development. The member-
ship term is six years (New Zealand has 
never been a member). Working group 
sessions are held alternately in Vienna and 
New York every six months. All decisions 
are made by consensus as far as possible, 
although consensus merely means a pre-
vailing majority and no formal objection.

The commission assigns work to one of 
its six working groups, each supported by 
the Secretariat. These are run by member 
states and attended by observer states and 
organisations. Since 2017, Working Group 
III has provided a forum for ISDS discus-
sions. UNCITRAL has a history of success 
in dispute resolution – it champions the 
New York Convention, whose 159 state 
participants are required to recognise and 
enforce arbitral awards.

Working Group III currently has a three-
part mandate: (i) to identify ISDS issues; 
(ii) to consider whether reform is desirable; 
and (iii) to develop solutions.

Following a multilateral discussion, 
UNCITRAL usually devises one of three 
types of instrument:

Conventions achieve the greatest har-
monisation. It is easy for others to under-
stand a state’s laws when it is a signatory 
to a UNCITRAL convention.

Model laws are legislative texts which 
states can enact as part of national law. 
These are appropriate where strict har-
monisation may be less important or 
achievable. UNCITRAL decides whether the 
domestic law complies with the model law.

Legislative guides are the most flex-
ible and used when there are divergent 
approaches internationally.

It is not yet known what form the ISDS 
solution will take.

Solutions
At its 36th session, the Working Group 
requested that the Secretariat prepare 
a work-plan outlining the possible ISDS 
reform options. The work-plan (A/CN.9/
WG.III/WP.158) outlines a number of pro-
posals: a system of precedent; preliminary 
rulings; joint interpretative agreements; 
a code of conduct, training, rosters and 
certification for arbitrators; dispute preven-
tion measures; and security for costs. But 
perhaps the most significant proposal is the 
establishment of a permanent investment 
court.

There are plenty of examples of existing 
“standing” dispute resolution systems. 

Union); incrementalists, who argue that 
ISDS criticisms are exaggerated and that 
only minor reforms may be necessary 
(United States); and paradigm shifters, 
who oppose ISDS completely and favour 
alternatives such as state-to-state arbitra-
tion (Brazil, South Africa).

These camps are helpful for illustrating 
some points. An important decision in the 
37th session in April 2019 was to consider 
structural and targeted reform options con-
currently, rather than sequentially. In the 
October session, this could have the effect 
of “incrementalists” hastening to formulate 
procedural reforms that attract a broad 
number of states, in an attempt to stave off 
competition from the “systemic reformers”, 
who themselves will be seeking consensus 
for a multilateral investment court.

The categorisation of states into camps 
is ultimately artificial and can detract 
from the more cooperative reality of 
the Working Group. Indeed, significant 
concessions have already been made by 
powerful actors. Some “incrementalists” 
were entirely opposed to reform at first 
and some “paradigm shifters” opposed the 

At the World Trade Organisation (WTO), 
disputes are heard in the first instance by 
ad hoc panels, but there is a permanent 
panel at the appellate level. In the first 
hearing, the parties may oppose nomina-
tions for “compelling reasons”. But in the 
second hearing, individual judges cannot 
be challenged.

However, WTO appellate body judges 
have already been approved by state actors 
ex-ante. A report prepared by the Geneva 
Centre for International Dispute Settlement 
(CIDS) in November 2017 considers this 
implication in detail. Essentially, states 
may have less control over a specific case 
heard by a permanent court. But if, with 
the power to approve judges in the first 
place, a permanent court would represent 
a shift in the balance of the investor-state 
relationship.

Some commentators have attempted to 
categorise Working Group III participants 
by their respective positions on ISDS. There 
are said to be three “camps”: systemic 
reformers, who favour the establishment 
of an international investment court and 
an appellate body (such as the European 
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narrow terms of reference for the Working 
Group. But it is obvious that there are still 
divergent views on ISDS. Perhaps, then, a 
suite of reform options is necessary. This 
is the view of Anthea Roberts, a commen-
tator attending Working Group III as an 
independent expert with the Australian 
delegation who has argued for a combina-
tion of hard and soft instruments.

It is overwhelming to contemplate 
the amendment of over 3,000 treaties 
at once, but an equally ambitious OECD 
project comes to mind. In June 2017, the 

and influence a global solution, rather than 
take its own path.

Conclusion
ISDS could be UNCITRAL’s most politically 
charged work to date – it took two days 
just to elect a chairperson (though two 
years is a remarkably short time to have 
obtained consensus on the first two limbs 
of the mandate). It is difficult to see where 
consensus currently lies, with no obvious 
middle ground. States meet again from 14 
to 18 October 2019 in Vienna for the 38th 
session of Working Group III. If UNCITRAL 
eventually settles on an ISDS instrument, 
it would be ground-breaking: the OECD 
tried and failed to reach an agreement in 
the 1990s.

In this polarising and complex debate 
between over 400 delegates represent-
ing developing countries, superpowers, 
charities, industry and non-governmen-
tal organisations, discussions can seem 
distant from New Zealand. But the ISDS 
review is a reverberation of international 
adjustments to national economic goals 
and the outcome could be enormously 
consequential for future state relations. In 
the arena of Working Group III, the nation-
state could wrest back dominance from 
the market-state and the very trajectory 
of globalisation could be influenced. As 
yet, the proceedings have certainly not 
garnered the same attention as the CPTPP 
negotiations and there has been limited 
domestic coverage. But after October, a 
more definitive proposal may arise. ▪

Michael Hansby  michael.w.hansby@
pwc.com is an associate at PwC, Auckland. 
He attended the 36th session of Working 
Group III in November 2018, during an 
internship with the UNCITRAL Secretariat 
in Vienna.

Multilateral Convention to Implement Tax 
Treaty Related Measures to Prevent Base 
Erosion and Profit Shifting (the MLI) came 
into effect. The MLI has 89 signatories and 
modifies thousands of bilateral double tax 
agreements, to varying degrees, depending 
on elections made by states. Modifying 
rather than repealing is messy: the effect 
of the MLI on each treaty is currently 
computable on an inelegant comparison 
database. But the project is evidence that 
the simultaneous and wholesale amend-
ment of treaties is feasible.

New Zealand trade 
and investment
The Government opposes ISDS in all new 
treaties and has yet to significantly con-
tribute to Working Group III discussions. 
But it does not necessarily follow that the 
Government opposes improvements to 
ISDS. New Zealand is already subject to 
ISDS clauses in its free trade agreements 
with a number of countries, including 
China and the ASEAN countries. Further, 
the CPTPP renegotiation by the Labour-led 
coalition included signing “side letters” to 
partly or fully exclude the provision for 
compulsory ISDS with five countries, but 
it remains effective in respect of the others.

The issue is obviously regarded as 
important, as New Zealand does not 
attend all of UNCITRAL’s other working 
group sessions (interestingly, at least two 
observer organisations at Working Group 
III are represented by New Zealanders too). 
As a law-taker, perhaps New Zealand is 
keeping an open position to maintain 
flexibility. If powerful actors ultimately 
take divergent stances, the Government 
could manoeuvre itself to benefit from both 
options. However, if the Government truly 
holds such a strong position on ISDS, it 
would be better to highlight concerns now 

◂ Inside the United Nations’ Vienna 
headquarters
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the legal 
view – Henry

Private wealth is typically struc-
tured, governed and administered 
in New Zealand in a rather unusual 
way. In other countries, family trusts 
are typically utilised judiciously by 
the wealthy and for the vulnerable. 
In New Zealand family trusts are 
ubiquitous and it is common for 
people of quite modest means to 
hold assets in a trust. Sometimes 
a family may have several trusts, 
each of which holds a single asset 
or only a few assets. Trusts became 
a default setting for a previous gen-
eration of advisers and, furthermore, 
it became the norm in New Zealand 
for trusts to be governed by the very 
same people who set them up and 
benefit from them. This is unusual 
in a global context.

This traditional approach to trusts 
in New Zealand is now causing 
issues. Tens of thousands of trusts 
in New Zealand have been set up 
by baby boomers over the past 
few decades. Many of these trusts 
are now pregnant with substantial 
wealth which the next generation 
of the family are, or will be, keen 
to access.

Coupled with this is the fact 
that the interests of the now adult 

Perspectives on the 
disclosure of information to 
beneficiaries of family trusts
BY HENRY BRANDTS-GIESEN AND DAVID WERDIGER

In this article, we present two perspectives on an important issue for trustees and 
families: the legal view from Henry Brandts-Giesen, partner at Kensington Swan, and 
a humanistic view from David Werdiger, experienced family adviser and international 
bestselling author on family business and wealth.

children of baby boomers are not 
always aligned. A new generation 
of beneficiaries are increasingly 
well advised and scrutinising the 
decisions of the trustees and finding 
defects in governance and adminis-
tration. This is leading to legal chal-
lenges and, increasingly, decisions 
being invalidated and trustees being 
found personally liable.

Historically, a beneficiary chal-
lenging a trustee’s decisions faced 
practical difficulties in obtaining 
the necessary evidence. This is 
partly because record keeping by 
trustees is often inadequate, but 
it is also because beneficiaries are 
often denied access to information 
about the trust.

A beneficiary’s rights 
to information
In the New Zealand case Erceg v 
Erceg [2017] NZSC 28, the scope of 
a beneficiary’s rights to information 
was at issue. The Court of Appeal 
([2016] NZCA 7) recognised that trus-
tees have discretion in the disclosure 
of information. This discretion must 
be exercised in accordance with 
fiduciary duties, and be balanced 
against the interest beneficiaries 
have in the proper administration 
of a trust and ensuring that the 
settlor’s wishes are met. 

The current position is that benefi-
ciaries are likely to have a right to 
‘core’ trust documents such as the 
trust deed and general information 
on assets and liabilities. However, 
documents which contain com-
mercially sensitive or personal 
information about others may be 
withheld or redacted.

This position is likely to change 
in the near future with changes 
proposed by the Trusts Bill which 
is making its way (albeit gradually) 
through Parliament.

Trustees’ obligations to 
keep trust information
Pursuant to clause 41 of the Trusts 
Bill, each trustee must keep a copy 
of documents which constitute the 
trust (eg, the trust deed and any 
supplemental documents) together 
with the following documents:
• Records of the trust property that 

identify the assets, liabilities, 
income, and expenses of the trust 
and that are appropriate to the 
value and complexity of the trust 
property.

• Records of trustee decisions.
• Written contracts entered into by 

the trustees.
• Accounting records and financial 

statements of the trust.
• Documents appointing and 
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removing trustees (including 
court orders).

• Letters or memoranda of wishes 
from the settlor.

• Any other documents necessary 
for the administration of the trust.

Trustees’ obligations to 
give trust information 
to beneficiaries
These record keeping obligations 
are uncontroversial and, in all 
likelihood, simply a manifestation 
of more general duties already con-
tained in New Zealand trusts law, 
but often not fulfilled in practice. 
However, the Trusts Bill goes further 
to impose a positive obligation to 
disclose basic trust information 
to beneficiaries. This is arguably 
the most contentious part of the 
Trusts Bill.

Disclosure of information to ben-
eficiaries is a very important matter. 
If beneficiaries are not able to obtain 
information about a trust and their 
rights, it is difficult for them to hold 
a trustee accountable. On the other 
hand, if a beneficiary is armed with 
information and documentation 
then it becomes more likely. A 
consequence of a legal challenge 
could be that the integrity of the 
trust (or related transactions) is 
compromised and the custody of the 
property held could become vulner-
able to creditors, former spouses/
partners and other claimants.

As a matter of public policy 
greater accountability of trustees 
should, in the ordinary course, be 
a good thing but there may be unin-
tended and adverse consequences. 
There are often very good reasons to 
withhold financial information from 
beneficiaries. These may include 
the need to keep private certain 
commercially sensitive information 
about a family business or to save 
beneficiaries (eg, spendthrifts or 
addicts) from themselves.

The prevailing view 
amongst commentators
There is a view among certain 

commentators that the Trusts Bill needs to be reconsid-
ered and balanced against the practicality of identifying 
and providing information to beneficiaries. For example, 
as currently drafted, there is a requirement for trustees 
to provide basic trust information to “every beneficiary 
or representative of a beneficiary” unless the trustee 
reasonably considers otherwise.

A better approach may be to restrict the notification 
requirement to a defined class of ‘qualifying benefi-
ciaries’. These could be defined as the ‘settlors during 
their lifetimes and thereafter their children during their 
lifetimes’ or something to that effect. Alternatively, a 
new sub-clause could be included to exclude any person 
with no more than a remote possibility of receiving a 
direct benefit from the trust. This approach might be 
more sensible as it focuses on the trustees providing 
information to beneficiaries who have a real interest 
in receiving the information and holding the trustees 
to account.

Having made such a suggestion, it is acknowl-
edged that the legal commentary in relation to this 
issue is mostly one-sided and there is a legitimate 

counter-argument that increased 
disclosure may actually avoid and 
resolve rather than fuel disputes 
within families. This argument is not 
a legal or technical one. Instead it 
derives from the science of human 
behaviour.

the humanistic 
view – David

From years of experience in busi-
ness negotiating contracts and 
agreements with customers, sup-
pliers, and for other business rela-
tionships, the authors have learned 
that once the negotiation process 
is complete and the documents are 
signed, they are often placed in a 
filing cabinet never to be looked 
at again. If they are ever retrieved 
and inspected, it could be the first 
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sign that something is amiss in the 
business relationship.

For legal documents relating to 
estate planning, this same principle 
applies, but even more so. Business 
relationships can be relatively tran-
sient – they are governed by legal 
agreements for as long as they 
exist, and in most cases, the parties 
are free to go their separate ways 
when the agreement terminates. 
They are rarely built on a fiduciary 
foundation, but rather predicated 
on commercial principles. This con-
trasts with family relationships and 
the structures used to hold family 
wealth. These are (or ought to be) 
designed to endure for decades 
and are often inherently fiduciary 
in nature.

Another complicating factor is 
that, unlike the parties to a com-
mercial agreement, beneficiaries 
to a trust may be both specified 
or unspecified, and in the latter 
case may constitute a large group 
of people who may not be aware 
of each other or even that they are 
all beneficiaries. In many cases, 
there could be a whole cohort of 
beneficiaries who are not yet born.

When beneficiaries resort to their 
rights under law to discover details 
of the assets in trust that they may 
one day inherit, it ought to be 
an immediate red flag of deeper 
issues within the family. So while 
the disclosure provisions in the 
Trusts Bill may well strike fear in 
the hearts of trustees and settlors, 
in addition to seeking legal advice 
as to their obligations under the 
letter of the law, they ought to seek 
counsel as to how to avoid the risk 
of the matter ever “going legal” in 
the first place.

Practical steps for 
trustees to consider 
when dealing with 
disclosure issues
In light of the current and expected 
legal position once the Trusts Bill is 

enacted some advisors and trustees 
may need to prepare for a change 
of approach.

The following are three sugges-
tions for consideration:

(1) The best way to deal with 
questions beneficiaries might have 
about trust assets is to be proactive: 
instead of waiting for children to 
ask, have structured (and sometimes 
facilitated) discussions about the 
family assets, and what the future 
holds. Maintaining open informa-
tion flow about these issues helps 
avoid beneficiaries making assump-
tions, which are usually wrong, and 
can lead to further fractures about 
unstated matters. Being proactive 
allows you to control what informa-
tion is shared and over what period 
of time, and in general to deal with 
the situation “on the front foot.”

(2) When establishing a legal 
structure for holding an asset, 
settlors usually think about them-
selves and their wishes as to the 
disposition of said assets to their 
beneficiaries. However, there are 
two parties to consider: the giver 
and the recipient. Accordingly, they 
should also give some considera-
tions to how the beneficiaries may 
feel about their role as recipients 
of the family wealth. Managing 
expectations is critical.

(3) Trust structures are designed 
to hold assets and provide for 
easy transition of their ownership 
between generations. That means 
that ownership will change from 
one person (or group of people) to 
another. While the current trustees 
may think of themselves as ‘owners’ 
(particularly if they have created 
the wealth), another way to think 
of them when transition in mind 
as using the framework of a “cus-
todian”. The term custodian implies 
two things: a temporary responsi-
bility for the assets, and also a sense 
of duty to the custodians who came 
before (if there are any), and those 
who will follow. When thinking 

about family assets that frame of 
mind can help bring other issues 
into context.

The best legal documentation is 
that which ends up sitting in the 
drawer gathering dust because it 
is never disputed. To achieve that 
requires more than just a legal 
approach to how assets transition 
from one generation to the next. 
To that end there is a valid coun-
ter-argument to the prevailing 
view amongst commentators and 
more disclosure of information to 
beneficiaries as contemplated by the 
Trusts Bill is a good thing, particu-
larly in light of the way trusts are 
traditionally set up and governed 
in New Zealand.

Conclusion – 
Henry & David

Perspective is everything. Two ways 
to look at a problem results in two 
different responses and approaches. 
On their own, neither approach is 
complete. Rather, both approaches 
help better inform decisions that 
have both legal and relationship 
ramifications (and most decisions 
in a family wealth context do have 
both).

The principle of perspective 
applies equally to family trusts – we 
need to consider the perspective of 
both the trustees and beneficiaries 
when establishing these structures 
and ensuring that they serve their 
intended purpose. ▪

Henry Brandts-Giesen  henry.
giesen@kensingtonswan.com is 
an Auckland-based partner with 
Kensington Swan and heads the 
firm’s private wealth team. David 
Werdiger lives in Melbourne and 
is a technology entrepreneur, 
strategic thinker and adviser. He 
is author of Transition: How to 
prepare your family and business 
for the greatest wealth transfer in 
history.
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Most discretionary trusts are set up 
with a nominal settled sum of $10. This 
nominal sum is paid by the settlor(s) to 
ensure that the trust, from inception, has 
property held by the trustees subject to 
the trusts of the trust.

Commonly, the $10 has been paid into 
the solicitor’s trust account. But, once it has 
been paid, what happens next? Too often 
the $10 sits in the solicitor’s trust account 
and creates ongoing administration issues. 
The law firm, pursuant to regulation 12(7) of 
the Lawyers and Conveyancers Act (Trust 
Account) Regulations 2008, must prepare a 
client statement to be sent to the trustees 
each year. This often is not done, so creates 
additional work for the New Zealand Law 
Society inspectors auditing the firm’s trust 
account.

If other more substantial assets are 
transferred or made subject to the trust 
at its inception, there is no need to pay 

“ Ten dollar” trusts
BY ALISON 

GILBERT

the $10 into the solicitor’s trust account, as long as the other 
documentation that is signed at that time refers to the $10 being 
included as part of that other transfer.

However, if no other assets are transferred to the trust on 
the day the trust deed is signed, the $10 should be paid to the 
solicitor’s trust account. The $10 should be held under a separate 
trust administration file in the name of the trust itself, as distinct 
from the file established under the name/s of the settlor(s). If it is 
anticipated that within the next 12 months assets will be settled 
on the trust, the $10 will not create the problem referred to above.

Once further assets are received, the trustees can resolve to use 
the $10 to either pay part of the solicitor’s fees for the transaction; 
or distribute to a beneficiary of the trust.

If it is anticipated that it will be some time before other assets 
will be transferred to the trust, the trustees can resolve to lend 
the $10 to one of the beneficiaries. The $10 loan is an asset of 
the trust, so the trust continues to have property subject to the 
trusts of the trust. Once further assets are settled this loan should 
be repaid and either distributed to a beneficiary or used to pay 
trust expenses. ▪

Alison Gilbert is a partner with Brookfields Lawyers and leads 
the firm’s trust and management services team.
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Cognitive biases can be used to explain why good people 
make bad decisions. It is therefore important that we adopt 
strategies in our decision-making, recognising the positive and 
negative part cognitive biases play in our lives in order to become 
better educated and well rounded thinkers.

Why do good people make bad decisions?
The mental shortcuts created by cognitive biases often trip us 
up and result in irrational decisions. While we often believe that 
we are making educated, well thought-out decisions, the biases 
that subconsciously interrupt our judgement processes mean that 
our decisions are not made as objectively as they could be. The 
information that our brains filter and prioritise causes us to leap 
to conclusions, compressing the time and awareness necessary 
to identify and evaluate all possible alternatives.

As a result of cognitive biases, the information selected and 
stored through our cognitive processes may not necessarily be 
correct or legitimate. Facts and emotions which enhance our 
decisions are often inaccurate representations in the context of 
the situation at hand because they are warped by cognitive biases 
that colour our decisions with personal motivations. In addition, if 
we are confronted with too much information, our brain’s inability 
to process it all can result in poor decision-making.

How we appear in the eyes of others also contributes to why 
good people make bad decisions. Our self-image is often so impor-
tant to us that we make quick, irrational decisions in order to 
appear confident and assertive. We tend to attribute asking for 
help or slow decision making with weakness, so making quicker 
decisions is thought to reflect strength and control. This idea stems 
from a human desire for immediate gratification. The need to feel 
a sense of accomplishment can outweigh the need to evaluate 
whether or not our decisions are ethical, which can lead to mistakes 
in our judgement.

How to improve our decision-making process
Availability

To improve our decision-making process, we must be open to 
the ideas and opinions of others while balancing this against 
our own preconceptions. The cognitive biases previously focused 
on in each article in this series have shown a divide between an 

Cognitive biases: challenging 
the way we think
Part 4

BY PAUL 
SILLS

overconfidence in our own instincts as 
well as an overconfidence in the views of 
other people. Our brains cling to one bias 
or another – causing our decisions to be 
irrational and poorly thought out.

When making judgements, we must 
seek to include outside knowledge in 
our thought processes – not being afraid 
to challenge our preconceptions or ask 
for advice. Our prejudgements and the 
judgements of others can coexist if we 
adequately measure the merits of both. 
While placing trust in our instincts, it is 
important that we also surround ourselves 
with a diverse range of people who can 
offer us alternative ways of thinking as 
well as challenging our own ideas. This 
is a helpful way of improving our ethical 
decision-making process as we can gain a 
wide variety of opinions from a variety of 
cultural, economic and social backgrounds.

Environment

We are susceptible to cognitive biases 
when we are fatigued, stressed or mul-
ti-tasking. If possible, do not rush into 
making decisions. Ensure that you are 
in the right headspace to take your deci-
sion-making process seriously. Failure to do 
so can result in unethical decisions based 
on the laziness of the mind resorting to 
cognitive biases instead of properly eval-
uating the decision at hand. Ensure that 
when making decisions, you are taking into 
consideration your internal environment. 
A tool to ensure that you are not leaping 
into irrational decisions as a result of your 
environment is HALT: If you are hungry, 
angry, lonely or tired, do not make that 
decision.

An interesting study was carried out by 
Amos Tversky and Daniel Kahneman to 
emphasise the effect our environments/
emotional states have on our wellbeing. 
This experiment focused on people making 
calls in a phone booth. In the first trial 
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group, a coin (enough to make a phone 
call) was placed in the phone booth so 
the subject would get a free phone call. 
The second trial group did not find any 
money in the booth – thus paying for their 
own call.

Each time a person would leave the 
phone booth an accident would be staged 
– someone would drop some papers on the 
path or fall over. If there was no coin in the 
phone booth only 4% stopped and helped 
the person. This is in stark contrast to the 
88% who found the coin stopping to help. 
These findings indicate the importance 
of our environment and emotional states 
when making decisions – the better the 
mood the more ethical decisions we are 
prepared to make.

Reflection

Evaluate the lens you are making your 
decisions through. Take time to step back 
and ask yourself how you came to that 
conclusion. What influenced your decision? 
If you had not been influenced would your 
decision have been made differently? Being 
aware of the cognitive biases that can 
affect our decisions is a big step toward 
minimising their effects. The key is to slow 
down your thinking.

Daniel Kahneman encourages us to ask 
three questions to minimise the impact of 
cognitive biases in decision-making:
• Is there any reason to suspect that the 

decisions being made are influenced by 

self-interest, overconfidence or attach-
ment to past experiences? Realistically, 
it is near impossible not to be influenced 
by at least one of the above.

• Has the person making the decision 
“fallen in love” with it? A decision is not 
usually made without the person being 
fully behind it.

• Were there dissenting opinions within 
the decision-making process?

Relational Impact

Ensure that you ask yourself who will 
be affected (or not) by your decision. 
Evaluating the impact your decision 
will have on other people helps to clar-
ify whether you are making an ethical 
judgement.

Awareness

Recognising that you do demonstrate cog-
nitive biases in your decision-making is key 
to improving your ethical decision-making 
process. Once we accept that our decisions 
are affected by biases then we are able to 
work towards minimising their effects on 
our judgements.

Conclusion
This series has evaluated various cognitive 
biases and their impact on our thinking.

It is crucial that we evaluate and rec-
ognise potential cognitive biases in our 
decision-making when making ethical 
decisions. Once we are able to establish 

the potential biases which affect our deci-
sions we are able to work through them 
– ensuring that our judgements are a result 
of objective and well-rounded thinking.

The cognitive biases focused on through-
out the series are only a few of the many 
biases that exist within our cognitive 
processes. As well as improving our ethical 
decision-making, recognition of cognitive 
biases promotes a wider acceptance of 
different cultures, beliefs, and identities.

When we identify our own biases, we 
open ourselves up to more diverse ways 
of seeing the world. Cognitive biases are 
a source of protection and often common 
sense, but balancing those instincts with an 
ability to be open to different perspectives 
and ideas will produce even better outcomes.

The more we are open to learning and 
recognising our cognitive biases, the better 
decision-makers we will become. French 
Philosopher Henri Bergson famously said: 
“the eye sees only what the mind is pre-
pared to comprehend”.

We enrich our lives and understanding 
of the world when we open our minds to 
different perspectives and move away from 
potential biases. When making decisions, 
be humble, be prepared to accept your 
mistakes and seek out new perspectives. ▪

Paul Sills  paul.sills@paulsills.co.nz is 
an Auckland barrister and mediator, spe-
cialising in commercial and civil litigation. 
He is an AMINZ Mediation Panel member.
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In an earlier article I discussed the circumstances 
in which an arbitration might be the best way of resolv-
ing a dispute (LawTalk 930, July 2019, page 34). For 
those who opt for arbitration, two preliminary steps 
are required – one, an agreement to arbitrate, and two, 
choice of an arbitrator. This is true of all arbitrations. 
This article concentrates on relationship property as 
the example.

Step one: agreement to arbitrate
By far the most important step is the first, an agreement 
to arbitrate. In a relationship property context, the 
agreement is likely to come from one of three sources:
• An arbitration clause in a contracting out agreement.
• An arbitration clause in a compromise agreement.
• An arbitration submission agreement.

Arbitration clause in a contracting 
out agreement

Contracting out agreements are normally entered into 
early in a relationship when the atmosphere is cordial. 
The happy couple agree that, however unlikely, if they 
did separate they would like their property to be divided 
in a certain way. The result is recorded in a contract-
ing out agreement under section 21 of the Property 
(Relationships) Act 1976 (PRA).

In the contracting out agreement a well-advised 
couple will go on to specify how a dispute is to be 
resolved if one ever arose. Usually they would rather 
resolve it quickly, informally, and in private. This can 
be achieved by including an arbitration clause along 
the following lines:

“If any dispute arises between the parties in connec-
tion with this agreement, or the property of either 
or both of them, the dispute will be determined 
by arbitration.”

The clause may go on to provide a formula for the 
appointment of an arbitrator, or invoke the rules of a 
named dispute resolution institution, but need not do so.

Compromise agreements

Compromise agreements under section 21A of the PRA 

How do you start a relationship 
property arbitration?
BY ROBERT 

FISHER QC

resolve property disputes that have 
already arisen. The atmosphere in 
which they are negotiated will be 
very different from the one that pre-
vails for contracting out agreements.

Once a couple has separated, 
the aim is to enter into a com-
prehensive settlement which 
leaves nothing further for discus-
sion. Frequently, however, fresh 
arguments break out after the 
agreement is signed. There may 
be unforeseen tax consequences; 
the family accountant may face 
conflicting instructions over cur-
rent accounts; debts may have 
been overlooked; the occupant of 
a house may refuse to cooperate 
over its agreed sale; or the agree-
ment may fail to deal with chattels.

To cater for potential problems 
of that kind, some practitioners 
include an arbitration clause in the 
compromise agreement. The clause 
is usually along the following lines:

“If any dispute arises in connec-
tion with the implementation 
of this agreement, or in connec-
tion with any property or debts 
of either or both of them not 
addressed by this agreement, 
the dispute will be determined 
by arbitration.”

If such a clause is included, an arbi-
trator will usually be able to resolve 
post-agreement issues on the papers 
following email correspondence 
with the parties.

Arbitration submission 
agreements

A third possibility is that the couple 
have an unresolved property dispute 

For those 
who opt for 
arbitration, 
two 
preliminary 
steps are 
required – one, 
an agreement 
to arbitrate, 
and two, 
choice of an 
arbitrator. 
this is 
true of all 
arbitrations 

ALTERNATIVE DISPUTE RESOLUTION

A Lt E R N At I V E  D I S P U t E  R E S O L U t I O N

4 0

A U G U S T 2 0 1 9  ·  L AW tA L K  9 3 1



without any prior agreement to arbitrate. In that situa-
tion they can enter into a fresh agreement referring the 
dispute to arbitration. The agreement takes the form of a 
compromise agreement under s 21A of the PRA. Instead 
of specifying the ultimate property rights of each party 
in the usual way the agreement submits that question 
to an arbitrator. The critical clause will be along the 
following lines:

“All property and financial matters outstanding 
between the parties are submitted to arbitration.”

An arbitration can spring from any one of those three 
forms of agreement. Whichever is chosen, such agree-
ments must comply with the standard formalities 
imposed by section 21F of the PRA. However, it is not 
necessary to choose an arbitrator before the agreement 
is signed.

Step two: choose the arbitrator
Ideally the parties will be able to agree on the choice of 
arbitrator. If not, the principal options are:
• Discuss with the other party a mutually acceptable 

choice drawn from a list of qualified family law arbi-
trators maintained by the Arbitrators and Mediators 
Institute of NZ (AMINZ).

• Discuss with the other party the possibility of volun-
tarily delegating the choice of arbitrator to AMINZ.

• If there is already a binding agreement to arbitrate, 
request AMINZ to impose an appointment on a man-
datory basis under articles 11(3)(b) and (4) to (8) of 
Schedule 1 to the Arbitration Act 1996. The request 

can be made unilaterally. AMINZ 
is the body appointed for this 
purpose pursuant to section 6A 
of that Act.

• Agree to have the dispute admin-
istered by one of the dispute res-
olution institutions available in 
New Zealand. Among other things 
the institution will take care of the 
choice of arbitrator. In an earlier 
article in this series I discussed 
the institutions which currently 
provide services of that kind.

Once appointed, the arbitrator will 
be able to take control of the process. 
The next step will normally be a pre-
liminary conference with the parties 
and their lawyers. In exceptional 
cases the dispute will be governed 
by a set of rules which make a pre-
liminary conference unnecessary. ▪

Robert Fisher QC   www.
robertfisher.co.nz is a member of 
Bankside Chambers, former High 
Court Judge and the author of 
Fisher on Matrimonial Property. 
Since leaving the bench he has 
been in full-time practice as an 
arbitrator and mediator.
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It is odd to begin with an apology, but I’m sorry, 
this article is anonymous. There shouldn’t be stigma 
discussing mental illness, but as a supporter only half of 
this story is mine to tell. I understand why my husband 
is reluctant to be named. He doesn’t want his mental 
illness to define him, or end up in a list of search results 
on Google. If you do figure out who I am from this text, 
that’s fine and you should feel free to talk to me about it.

In this article, I’ve shared our story and some things 
that help me. If any of them help even one of you, then 
it’s been a success.

Our story
We’re just like many other busy families, we both juggle 
full-time work and have three busy school-aged kids. 
My husband has manic depression – and this creates 
challenges from time to time.

At the start of our relationship he was open about his 
mental illness. We talked about his previous ups and 
downs, his medication and the impact his illness had 
on his last significant relationship. We spoke about this 
in much the same way we shared other things about 
ourselves, eg, the sports we had played at school. His 
disorder was well managed, we fell in love and I didn’t 
give it much thought. Looking back, this surprises me 
given the impact it has had on my life.

In the early years, his mental health was well managed. 
He took his medicine and we got on with living. When 
he was depressed, he’d opt out of things. When he was 
manic, he’d speak super quickly and wake me up in the 
middle of the night to tell me about his latest great idea 
(which usually sounded brilliant to him and completely 
loopy to me). At the time, I worked at a large national law 
firm in a “work hard/play hard” commercial team and in 
many ways my work cycles (where I’d pull some crazy 
hours on a transaction and then crash afterwards) were 
more difficult to live with than his mental health cycles.

It wasn’t until we had our first child that I realised I had 
signed up to be a supporter and the supporting role can 
be hard. Our son had really bad reflux and sleep became 
a precious commodity. I wanted help from my husband 
but he was the one who needed help. Thinking rationally, I 
could understand he was also sleep deprived and that was 
a trigger for his mental illness, but thinking emotionally 

Being a supporter
What it’s like to live with 
someone who has a mental illness

I felt let down and alone – and feel-
ing alone in company is worse than 
actually being alone. After about 
six months of sleep deprivation, 
my husband went through the first 
serious manic and depressed cycle 
of our relationship. I thought I was 
prepared – I mean I knew the name 
of his mental illness and had lived 
with a mild version of it for years – 
but I really wasn’t.

People think of mania as being 
high and depression as being sad, 
but the brain chemistry imbalances 
of manic depression can be quite 
complicated. When he’s depressed, 
it’s like he only has access to his 
brain on a slow dial-up connection, 
and when he is manic he’s accessing 
it on an ultra-fast fibre connection.

His happiness state is quite 
separate from his mental state. For 
example, he could be very happy 
with everything in his life (family, 
work, etc) but unable to function, 
or he could be quite miserable but 
very manic (this phase is particu-
larly dangerous). In a very depressed 
state, it would be an achievement 
for him to get out of bed and shower 
and he’s been like this, in a semi-
sloth-like state, for up to five days at 
a stretch before. This may not sound 
like long, but it feels like a very long 

Helping him 
has taught 
me and our 
children a 
lot about 
compassion, 
empathy, 
resilience, 
wellbeing and 
flexibility. I 
appreciate 
his strengths 
even more, 
given what he 
overcomes
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time if you’re the one left keeping 
things together, apologising on his 
behalf, picking up his commitments, 
balancing family and work and 
everything else, and not knowing 
when he will return to normal.

Some things that help me
Here are some things I’ve discovered 
that help me.

❶ I’m not the cause

In the early days, I used to take 
responsibility for his mental state. 
I’d partly blame myself if he was 
trending up or down, eg, I’d sec-
ond-guess what I had done and 
said. Now I’m confident that I am 
not the cause.

❷  Don’t try to fix it – it’s 
enough to just be there

I have a problem-solving person-
ality. With physical diseases, it’s 
often easier to have a treatment plan 
and see visible progress. Early on, I 
tried to create a plan for his mental 
health. It didn’t help him and just 
felt like pressure. It’s enough to just 
be there.

❸  It’s okay to put my 
oxygen mask on first

It’s okay to look after myself. Living 

with or supporting someone with 
mental illness is a long journey. I 
don’t feel guilty doing things that are 
important to me and looking after 
my own wellbeing. I’m allowed to 
be happy and allowed to have a full 
life – he’d want that for me whether 
he’s manic, depressed or ‘normal’.

❹ Plan a safety net

I’m a lot more organised as a result 
of living with someone with a 
mental illness. In the back of my 
mind I’ll always have a Plan B that 
can be kicked into action if Plan 
A doesn’t work out because of his 
health. Working in environments 
that are flexible have been key to our 
ability to keep juggling everything.

❺  It’s okay to tell him he’s 
being unreasonable, 
provided I do it with 
compassion

Just because he’s got a mental 
illness, it doesn’t mean he can 
behave badly or that it would be 
right to shelter him from everything 
else that’s going on. Even when 
he is in a bad state, it’s important 
that I communicate the important 
things. If he’s having a bad day, 
my threshold for what I choose to 
comment on is higher and I think a 

lot more about the tone I use. Sometimes I’ll have my 
own problems and health issues, and he wants to be 
informed of those even if he’s unwell.

❻  Enjoy the good days and have confidence 
that the bad days won’t last

There’s no regularity to his cycles. Sometimes we go 
months, other times they come quickly. As someone 
who likes certainty, this is hard for me. I used to fall 
into a trap of worrying on the good days about whether 
it was about to go to custard again. I’ve learnt to live 
in the moment more, enjoy the good when it’s good.

❼ Everyone is going through something

It took me a while to openly discuss his illness, but when 
I did I found talking with people easier than I expected. I 
was surprised at how many people are working through 
some sort of mental illness or supporting someone. Most 
Kiwis are awesome, caring, empathetic people.

❽ Supporting someone has made me better

I understand why I chose law as a profession and not 
nursing. But while learning how to support someone 
through mental illness has been tough, it has also been 
very valuable. I’m much better at communicating with 
stressed, irrational people. I’m much better at managing 
through uncertainty. I’m much better at focusing on 
the things I can control, and not letting things I can’t 
control weigh on me. I’m a much more genuine person. 
Helping him has taught me and our children a lot about 
compassion, empathy, resilience, wellbeing and flexi-
bility. I appreciate his strengths even more, given what 
he overcomes.

Overall, I am a better lawyer, better manager and an all 
round better person as a result of my husband’s mental 
illness. If he could be “cured” that would be amazing, 
but it’s okay that it isn’t expected to ever happen. He’s 
pretty awesome and life is wonderful just as it is. ▪

— Anon

Sarah Taylor is the co-ordinator of this series, a senior 
lawyer, and the Director of Client Solutions at LOD 
NZ, a law firm focused on the success and wellbeing 
of lawyers.

If you’d like to contribute to this series, please contact 
Sarah: sarah@lexvoco.com

Some useful resources:
• www.mentalhealth.org.nz
• www.depression.org.nz
• www.toughtalk.nz
• www.wellbeingatthebar.org.uk
• www.wellplace.nz
• www.ruok.org.au
• www.lawsociety.org.nz/practice-resources/practising-well
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Focus On… the Hutt Valley
It’s only a wee trip to the capital, 
but the Hutt has its own identity

Given the proximity to its neighbour it’s understandable that, in many ways, the 
Hutt Valley is intrinsically linked to Wellington. But, despite the 20-minute drive 
to the capital, Lower Hutt and Upper Hutt have distinct legal communities, often 
dealing with issues and situations more in common with many suburban and rural 
areas around the country than the capital.

BY CRAIG  
STEPHEN
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Melanie Baker of Melanie Baker Law 
has been working out of the Hutt Valley for 
more than 30 years, and is now based in a 
tower block that overlooks the Queensgate 
mega mall, which is receptive to plenty of 
noise from an extremely busy intersection.

Ms Baker specialises in family, criminal 
and general law. She says the Hutt has its 
own character with some well-estab-
lished practices and practitioners. “We 
serve quite a unique community, it’s not 
part of Wellington, we’ve got places like 
Wainuiomata, Stokes Valley, Upper Hutt, 
Petone, Naenae, Taita, so quite a distinct 
set of communities,” she says.

“People don’t want to travel into the city 
with all the issues of parking and petrol, 
they want to see their own lawyer. They 
like to have a lawyer who is part of the 
community and I’ve been part of the 
community for a long time, and involved 
in school boards, an iwi radio station and 
Waiwhetu marae.

“I think a lot of people who practise here 
stay because of the community connection, 
and it is a good place to live. There are a lot 
of diverse communities because people are 
spreading out from Wellington for housing 
so you get a lot of different ethnicities, and 
while house prices have gone up overall 
there is still some affordability in places 
like Wainuiomata and Upper Hutt.

“There’s quite a lot of redevelopment in 
the Valley – we now have the events centre, 
there’s a hotel being built on Queen’s Drive 
which will presumably host conferences 
and there’s plenty of other retail and indus-
trial developments.”

Branch offices no more
Dave Robinson is a partner at Gibson Sheat 
and is in his 50th year as a lawyer, starting 
out at Bell Gully in Wellington before 
moving out to the Hutt due to a burning 
desire to build a house.

He has been with Gibson Sheat since 
1987 and says the trend in the legal 
profession in the 1950s up to about the 

mid-60s was for Wellington firms to open 
up branch offices in the Hutt. Bell Gully was 
among the first, establishing Agar Keesing 
& Co (now Keesing McLeod), as did Craig 
Morgan & Co, Rainey Collins and Macalister 
Mazengarb.

“But gradually, from about the late 1960s, 
these firms became separate from their 
parent firms in the city. And eventually 
the trend went the other way, with Gibson 
Sheat opening a branch in Wellington in 
1999. There’s been some Hutt lawyers, 
either as sole practitioners or starting up 
their own firms with others, who’ve opted 
to work in Wellington,” he says.

“In the Hutt and Masterton [where the 
firm also has an office] you have to be all 
things to all people, but in Wellington it’s 
much more commercially focused. Our 
litigation team is over there because they 
want to be close to the major courts that 
they deal in. The whole focus of opening 
in Wellington was to concentrate on com-
mercial work.”

But Mr Robinson also notes that with 
technological advances, location is not as 
crucial as it once was.

“The thing about how we practise today, 
using the internet extensively, is that 
people don’t care where you sit as long 
they get the service. Quite a number of my 
clients have moved to Auckland but we still 
work for them. You can do a transaction 
for any part of the country now.”

Gaining court experience
As with most non city areas, the Hutt Valley 
has trouble attracting lawyers with a few 
years’ experience under their belt. Dave 
Robinson says many lawyers with some 
experience then move overseas. “And 
when they come back they’ve largely been 
working for big companies on substantial 
projects and tend to want to work for the 
major players in town.”

“That’s a feature of the Hutt legal pro-
fession – actually getting people on board. 
When I talk to some of the other lawyers 
round here, they’re all facing some of the 
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same problems in terms of hiring people 
with three to five years’ experience. We 
cast our net around the country as well, 
and most of our applications come from 
people outside of Wellington.”

One of those much-wanted lawyers with 
3-5 years’ experience is Joshua Pietras, who 
has been a solicitor for four years, the first 
two of those spent at a large corporate firm 
in Wellington. But he decided he wanted 
to do court work and felt he could achieve 
that outside the city.

“I felt that being in a small to medi-
um-sized firm there would be more of a 
chance to cut my teeth on particular files 
and get more court time. So I expected to 
be thrown in at the deep end as the work 
is less reliant on the partners in bringing 
in the work and the juniors get to do a lot 
more of the hands-on stuff,” he says.

Mr Pietras, who was working in banking 
and finance law in central Wellington, says 
he wouldn’t get those opportunities at the 
large city firm as cases tend to be large 
affairs dealing with lots of money. He 
does general litigation with ARL Lawyers 
in Lower Hutt.

“Practising in Lower Hutt is the best-kept 
secret. On one level it’s only 15 minutes 
away from Wellington, if you avoid rush 
hour, but at the same time it’s the sixth 
largest city in New Zealand, there’s a lot 
of small to medium sized businesses out 
here – so for that reason you get a lot of 
variety with litigation.

“A lot of the work in Wellington tends to 
be government-focused or large corporates 
but you don’t really get to feel the stuff 
of life. In fact, a lot of our clients come 
from Wellington as there’s not many firms 
in Wellington dealing in general practice 
litigation.

“In the capital a lot of the big firm work 
comes from a panel so a firm will get on 
the panel for, say a bank or an insurance 
company, and they get guaranteed work 
from that whereas we will get word of 
mouth referrals and have long-standing 
clients.”

Mr Pietras is mainly doing civil litigation 
and employment, but does some criminal 
work and acts as duty lawyer at Porirua 
District Court once a fortnight.

“Even though we don’t do a lot of crim-
inal work, it was an opportunity to get in 
court on a frequent basis and just get used 
to thinking on my feet and responding to 
the judge’s questions.”
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Up the road in Upper Hutt
Shane Robinson – who is unrelated to his 
Lower Hutt namesake – is based in Upper 
Hutt where he has practised since 1994, and 
his practice, Paino & Robinson, is a largely 
general practice that has cut back on its 
lower level legal aid criminal law activity 
due to changes to legal aid and the closure 
of the local courthouse.

“The court closing has had an impact on 
the practitioners in Upper Hutt who were 
doing criminal and family work. Back in 
the day the firm would have had a lot more 
legal aid cases. I’m not saying we’ve given 
up on that, but we don’t pursue it, because 
it is just not economic but also Legal Aid 
Services don’t pay for travel; it becomes 
less economic and that becomes an access 
to justice issue for people in Upper Hutt.

“The firm’s partners still undertake more 
serious criminal legal aid work and the firm 
has a staff solicitor who regularly appears 
in the Hutt Valley District Court on criminal 
matters.

“Another issue is when someone is 
arrested they are taken into remand in 
Wellington, and so they are initially pro-
cessed there, and that’s another access to 
justice issue as people don’t always have 
a means of getting home.”

Shane Robinson says the smaller of 
the two Hutt cities retains an identity of 
its own but that is being undermined by 
increasing centralisation in many aspects 
of business and life.

“Upper Hutt has a sort of provincial feel 

Practising in Lower 
Hutt is the best-
kept secret. On one 
level it’s only 15 
minutes away from 
Wellington, if you 
avoid rush hour, but 
at the same time 
it’s the sixth largest 
city in New Zealand, 
there’s a lot of small 
to medium sized 
businesses out 
here – so for that 
reason you get a 
lot of variety with 
litigation

▴  Joshua Pietras

▴  Melanie Baker

▴  Shane Robinson

▴ Dave Robinson
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to it, it’s a satellite town, and a lot of 
people commute. There’s not a lot 
of industry here anymore, it’s sort 
of redefining itself; there’s a lot of 
residential development because 
there’s been some land that has 
opened up in recent years so there’s 
a few more subdivisions.

“It has its own unique demo-
graphic but there has been a lot of 
centralisation, such as the courts, 
but in many governmental ways 
too. So Upper Hutt and Lower Hutt 
have, in a number of ways, almost 
merged in terms of the provision of 

services. For example, if you want to 
get a driver’s licence you have to go 
to Lower Hutt. So that centralisation 
of government services has changed 
Upper Hutt to an extent.”

While Upper Hutt is significantly 
smaller than its neighbour in terms 
of population, Mr Robinson says 
the hills surrounding it means his 
city has a different feel. “There’s a 
lot of space and it’s great for the 
outdoors, mountain biking, hiking, 
and Wairarapa is just over the hill.”

And the closeness to the 
Wairarapa towns means Paino 

& Robinson can sometimes be 
working on the other side of the 
Rimutakas. “We do some amount 
of work there and we have a number 
of Wairarapa-based clients. I think 
people in the Wairarapa can on 
occasion struggle to get a lawyer, 
particularly in family law. Typically, 
we are involved in relationship 
property work and occasionally 
criminal cases in the Wairarapa. That 
road has improved a lot in recent 
years so it’s easier to get over there 
now.”

Coordination required 
at branch level
But while many things are able to be 
done in the Hutt, with the District 
Court in the centre of Lower Hutt 
serving the entire area, there are 
certain matters that require a train 
trip or drive to the capital.

“We don’t have jury trials here so 
they are dealt with in the Wellington 
courts, and long family causes go to 
Wellington as well,” says Melanie 
Baker.

Ms Baker says there are annual 
dinners for all practitioners in the 
Valley and lawyers tend to help each 
other when required. But no lawyer 
in the Hutt now serves on the coun-
cil of the Wellington branch of the 
New Zealand Law Society and Ms 
Baker says with two spaces vacant 
on the council she would like to 
see one practitioner from the Hutt 
and one from Porirua putting their 
hand up.

In the LawPoints newsletter of 24 
January 2019, Ms Baker and Louise 
Sziranyi, a partner at Thomas Dewar 
Sziranyi Letts, noted the courthouse 
had a number of issues, including 
insufficient interview rooms, as well 
as cell meeting rooms, and only one 
AVL suite.

With the closure of the Upper 
Hutt courthouse in 2012, and the 
increase in population, there is now 

◂  Te Puna Wai Ora’s pure artesian 
water originates from the Hutt 
River. It enters the artesian 
aquifer at Taita Gorge and is 
then locked underground in 
sand, gravel and boulders by 
layers of clay and silt.
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greater pressure on the courthouse 
in Lower Hutt.

“Since the Upper Hutt courthouse 
was closed, the District Court in 
Lower Hutt has absorbed all its 
work, and I think it needs to be more 
functional for the modern delivery 
of justice,” says Ms Baker.

“There are a whole load of issues 
affecting the Hutt Valley, such as the 
courthouse, that would benefit from 
some sort of coordination with the 
Wellington branch. That would be 
where a local lawyer on the branch 
council would be useful. When a 
judge retires it would be good to 
have someone organise a farewell 
dinner or who could organise events 
for the local practitioners.”

The Ministry of Justice told the 
Law Society that preliminary plan-
ning for the possible redevelopment 
of the Lower Hutt District Court has 
been completed, but the work has 
not progressed further at this stage. ▪

There are 128 lawyers in Lower Hutt, including Petone, 
and 19 in Upper Hutt.

The population of Lower Hutt is 98,238 according to 
the 2013 Census. Of those, 15,879 are Māori (17.1% of 
the total population), followed by Asian (11.7%) and 
Pacific people (11%). The percentage of people born 
overseas is 23.7%, slightly lower than the national rate.

The main industries in Lower Hutt are health care 
and social assistance; manufacturing; and retail and 
construction.

The population of Upper Hutt is 40,179 according to 
the 2013 Census, of which 14% are Māori, 6% Asian 
and 4.9% Pacific. A total of 20.7% of residents were 
born overseas.

Its main industries are public administration and safety; 
retail; education and training; and manufacturing.

Famous Hutt people include businessman Bob Jones, 
singers Brooke Fraser and Frankie Stevens, sex workers’ 
advocate Catherine Healy, rugby players tana Umaga, 
Piri Weepu and Cory Jane, cricketers Ewen Chatfield 
and Ross taylor, runner Nick Willis and plastic surgery 
pioneer Cecily Pickerill.

Notable firsts achieved in the Hutt Valley include Petone 
being the site of the first formal settlement of the 
New Zealand Company in 1840; some parts of the 
valley being home to a concentrated industrial base 
in the late 19th and early 20th centuries; and after the 
war, Lower Hutt was at the forefront of the Modern 
Movement architecture in New Zealand.

Sources: New Zealand Law Society, Statistics New 
Zealand, Lower Hutt City Council, Wikipedia. 

It has its 
own unique 
demographic 
but there has 
been a lot of 
centralisation, 
such as the 
courts, but 
in many 
governmental 
ways too. So 
Upper Hutt 
and Lower 
Hutt have, in a 
number of ways, 
almost merged 
in terms of the 
provision of 
services

▴  The Hutt River is a steep 
alluvial river that starts from 
the Tararua Ranges and enters 
Wellington Harbour at Petone. 
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Civil litigation involves the 
deployment of financial and 
human resources to obtain – from 
a state-sponsored jurist or private 
adjudicator (in private civil mat-
ters) – the answer to, mostly, two 
questions. First, was an act or 
decision lawful? Secondly, where 
unlawfulness provides rights for 
compensation, what is the correct 
amount of compensation?

The function of lawyers respon-
sible for managing litigation files 
is to apply their knowledge of the 
law and critical thinking skills to 
optimise the use of the litigation tool 
rationally. I acknowledge that litiga-
tion is sometimes pursued because 
it involves ‘matters of principle’ 
or unresolved emotional issues 
between the parties. I assume there 
is no mandate for in-house counsel 
to conduct litigation based on these 
drivers, at all or for very long.

My argument is that applying 
appropriate planning and project 
management disciplines ensures 
optimisation, transparency and 
accountability in the deployment 
of resources. I also contend that 
success is often finding the right 
or best answer (allowing for the 
often considerable litigation risk) 

The importance 
of goals in civil 
litigation planning 
and management by 
in-house counsel
BY JOHN 

MAASSEN

using techniques without ultimately needing the 
decision-maker to perform that function.

Choice
I start with the idea of choice. All resource deployments 
involve choices and the appreciation of the options in 
conducting litigation is sometimes weak. Because, for 
example, if an organisation is named as a respondent 
or defendant, there is no obvious choice by the organi-
sation to litigate, and a loss of a sense of agency ensues. 
Alternatively, a belief exists that few options are available 
about how the process is run as the court determines 
these. These misconceptions are the start of irrational 
engagement in the litigation process.

I will illustrate the point about the availability of 
choices by a public law example.

In the late 1990s and 2000s, it was reasonably common 
for citizens to challenge local authorities’ decisions under 
the Resource Management Act not to notify resource con-
sent applications affecting rights to be involved in the 
consenting process. It still happens but statutory changes 
have reduced the incidences. The council has a statutory 
role in deciding on notification. If the decision is found in 
judicial review proceedings to be wrong, then the decision 
is remitted back to the council for reconsideration.

Statistically, one would expect at least 5% of deci-
sions in a busy planning department to be erroneous 
because of skill variances among employees, workloads, 
differences in the conscientiousness of individuals and 
human error.

Choices
The consequence for the council if an error is found 
is minimal and mostly non-financial except for the 

possibility of costs being awarded. 
The range of legitimate choices of a 
council in such a case are broadly 
three-fold with massively different 
resourcing implications:
• Accept that a mistake has been 

made and attempt, by open offers, 
to resolve it by remitting it back 
based on an agreed view of the 
correct law or better facts. The fact 
the council is functus officio does 
not require it to deny the reality 
an error was made where that is 
obvious.

• Defend the decision by submis-
sions only and advise the court 
that the council will be taking 
a role of assisting the court and 
put all relevant information from 
files before the court in a way that 
is helpful to the parties and the 
court. The parties affected by 
the decision are otherwise left 
to argue their positions.

• Fully engage in the defence 
of the decision as if the loss of 
the case would have significant 
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and how future decisions will be made during litigation.
On the first question: the ‘who’. If someone challenges 

a public sector entity’s statutory decision-making, it is 
essential to ensure the person who made the decision 
does not have responsibility for the litigation. It requires 
the deliberate allocation of what can be called a ‘liti-
gation mandate’. The mandate can also set parameters, 
that evolve, for settlement. A litigation mandate held by 
an independent person is particularly important in the 
public sector because the individual responsible for the 
litigation does not incur the cost of litigation, and there 
is, therefore, no financial accountability affecting choice 
optimisation leading to poor public-sector choices.

An assessment of purpose; the ‘why’, is always crucial. 
Decision-making theory encourages the stating of goals 
or a mission. Unless these are committed to in writing, 
then there is no point of reference for all the decisions 
that follow. In some cases, the outcome desired will, 
legitimately, be to clarify the law to assist with the 
administration of the organisation’s affairs. By framing 
the issue to be answered, one can assess its value and 
importance. The goal statement should be accompanied 
by a justification for why the goals should be pursued. 
That should demonstrate an analysis of the costs and 
benefits of pursuing the goal. In framing the goal, the 
range of choices must be appropriately examined and 
their relative impact on the value of deployment to 
ensure some degree of rationality in goal choice.

The ‘what’ and ‘how’ will be informed best by early 
work on developing and recording what lawyers call the 
‘theory of the case’: this is an analysis of the main issues 
in contention and how they can be resolved correctly. 
When a litigant has not developed a credible theory 
of the case, they behave like a dog that barks at every 
passing car. A theory of the case identifies what will be 
persuasive in the case, and that helps determine where 
resources should be focused.

For the team, or what I like to call the ‘platoon’, 
assembled to address the litigation, the sort of critical 
analysis described above enhances the understanding 
of individual roles and the part each person can play 
in achieving the defined goals.

Virtually all avoidable inefficiencies in litigation arise 
from poor planning. Organisations without litigation 
management tools often make unwise or profligate 
choices and do not learn from their mistakes. My view 
is that every organisation that can expect litigation 
should institute an accountability system for the use 
of resources just like any other deployment decisions. 
Because litigation is fluid and evolves to address the 
unexpected, the planning will be iterative, but it is, 
nevertheless, an essential discipline to apply. In the 
public sector that is consistent with good public-sector 
management.▪

John Maassen is a barrister based in Wellington with 
30 years’ experience in litigation involving public and 
private sector clients. See  www.johnmaassen.com.

direct consequences for the 
organisation. Including obtaining 
more detailed expert affidavits 
supporting the decision beyond 
the material available to the 
decision-maker and outside the 
reasons that were given.

Local authorities have often (as the 
case law attests) adopted the third 
approach even when it is irrational, 
and on any cost-benefit analysis 
wasteful. There are, at least, several 
possible reasons for that.

First, decisions about the con-
duct of litigation are materially 
influenced by the decision-making 
person whose decision is chal-
lenged. Because that person will 
not incur the cost of litigation, they 
perceive litigation optimisation as 
involving successfully defending 
their decision-making skills and 
their status within the organisation.

Secondly, the organisation does 
not have the managerial skills or 
resources to make rational choices 
because litigation is unfamiliar and 

outside management’s expertise. 
Decisions then are outsourced to 
external counsel who have different 
incentives or may relish the oppor-
tunity for argument.

Finally, there is no accountability 
in the system set by the organisa-
tion’s governance team to ensure 
appropriate litigation management 
and planning. The consequence is 
that poor litigation management 
is not identified. For these reasons, 
the local authority wastes vast sums 
of precious public funds without a 
commensurate public benefit.

Another situation is where the 
council is also an applicant for 
resource consent or has interests in 
the application and fails to main-
tain a clear separation between its 
regulatory role and other interests.

Who, why, what and how
To secure rational litigation, it is 
necessary to examine and record 
who is making the decisions, why 
the decisions are made, and what 
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In-house legal – A force 
to be reckoned with
Some highlights from the 2019 
in-house legal counsel survey

BY GABRIELLE 
O’BRIEN

changing reporting lines for CLOs. 44% of 
CLOs responding to the survey reported 
to the board or chief executive two years 
ago with another 24% reporting to the 
senior leadership team. In addition, 10% 
reported that the CLO role did not exist 
two years ago.

In the present day, the number of CLOs 
reporting to the board or chief executive 
has increased to 53% with the number 
reporting to the senior leadership team 
increasing slightly at 27%.

In-house teams remain lean with 60% of 
our survey respondents working in teams 
of 10 or less people, with 44% working in 
teams of five or less. Respondents predom-
inantly worked in centralised in-house 
legal teams and our interview subjects 
gave numerous examples of the ways in 
which teams are working strategically and 
collaboratively within their organisations, 
often involved in project teams and at the 
beginning of new work rather than asked 
for an opinion further down the track. The 
volume of reactive work though meant that 
many still identified they could be more 
strategic and devolving “routine” work 
and upskilling and assisting other parts 
of the business via education and stand-
ard documentation, whether automated 
or otherwise, were examples of how this 
was being achieved.

Skills for the future
Over the next two years, respondents 
overwhelmingly identified issues identi-
fication as the most important legal skill, 
reflecting again their assessment of the 

Since 2014 there has been a 30% 
increase in New Zealand-based in-house 
lawyers compared to a 15% increase in 
all lawyers practising in New Zealand. 
Earlier this year ILANZ, in partnership 
with Deloitte, surveyed its members to 
gain some insights into the key drivers for 
this growing force in the legal profession.

Our aim was to build a view of what 
in-house lawyers spend their time on, 
what issues they see on the horizon, how 
prepared they are for disruption, and what 
skills, both legal and non-legal, they iden-
tify as being required in the future.

The picture that emerges is of an 
in-house legal community growing in 
breadth and maturity and both influencing, 
and being influenced by, the environments 
they work in.

Growth and changes
Many factors contribute to the growth 
of the in-house legal community. One 
highlighted in the report is the increas-
ingly complex world that organisations 
operate in and the growing power of both 
regulators and consumers. Whether the 
motivator is risk management in regard 
to regulation, or in regard to brand and 
reputation, organisations are more mind-
ful of the value and contribution that an 
internal legal resource provides.

There is also a steady move from a sup-
port/functional role (where the legal team 
is consulted on routine items to obtain legal 
advice and/or approval) to a more strategic 
focus. This is perhaps best illustrated in 

value of in-house legal expertise in being 
involved early on in project development 
and decision-making. Issuing triage and 
legal instruction followed, with opinion 
writing trailing behind. The ability to apply 
legal skills and knowledge to analyse and 
explain complex legal issues to colleagues 
efficiently, and in succinct, accessible 
terms, saw communication skills and ana-
lytical skills featuring most prominently in 
the non-legal skills.

The surprise result was the low ranking 
of financial and business acumen in the list 
of non-legal skills. This drew a variety of 
responses from our interviewees. For some, 
this could be explained by the expertise 
available in other parts of the organisation 
or the nature of their organisation and role. 
For many, financial skills and business 
acumen were seen as vital. As always, 
the devil is likely to be in the detail with 
one interviewee noting that one reason 
in-house lawyers might not rank financial 
acumen as highly as other skills was not 
so much actually holding that acumen but 
having enough knowledge to “know what 
I don’t know”. From a government per-
spective, the observation was made that 
if we substituted business for political, we 
might have got quite different responses.

Compliance and ethical issues
The survey indicated that many in-house 
lawyers were concerned about compliance 
issues reflecting the increased range of 
regulations and power and influence 
of regulators. Interestingly, there was a 
disconnect between this concern and 
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Genesis of the trends 
survey report
• February 2019 online survey sent 

to approximately 3,000 ILANZ 
members.

• 544 in-house lawyers (18%) 
responded to the online survey.

• 122 of these were chief legal 
officers (CLO) or equivalent on 
behalf of teams.

• February/March 2019 initial 
trends from online survey results 
identified.

• February-May 2019 22 in-person 
interviews conducted.

• May 2019 panel discussion at 
ILANZ conference based on draft 
results.

• July 2019 final trends report 
published.

the amount of time that in-house law-
yers spend on compliance issues. Our 
interviewees attributed this gap between 
importance and time spent on compliance 
to compliance work not being sufficiently 
valued by organisations or in some cases, 
efficiency (ie, it is important but can be 
efficiently managed and therefore not 
time-consuming).

In-house lawyers are keenly aware of 
their role in assisting their organisations 
to make ethical decisions and discussion 
of the value they could offer in this area 
included an acute understanding by sev-
eral interviewees of the delicate balance 

between being an enabler who could 
identify a full range of the available and 
ethical options and the power of “no” when 
used sparingly and judiciously.

Working with external 
providers
Despite the significant growth in in-house 
legal over the last 10 years, in-house legal 
teams still outsource a considerable level 
of legal work to external law firms. Perhaps 
what may have evolved though is the man-
agement of this spend. The highest-ranking 
management practice for containing exter-
nal legal costs were sending all/most work 
to preferred provider panels and regularly 
reviewing overall law firm performance 
and providing feedback.

Reflecting this focus on the relationships 
with external firms, satisfaction levels were 
high.

Corporate/commercial, litigation and 
employment and labour ranked as the 
largest three areas of legal spend over the 
past two years.

Specialist expertise was rated as the 
predominant reason for briefing exter-
nal firms with comments reflecting that 
in-house legal roles often, though not 
always, require a breadth of knowledge 
and understanding rather than the depth 
of specialisation.

Disruption – are we there yet?
Disruption in the in-house legal profession 
was measured by the extent to which tech-
nology is expected to change how people 
work. The definition is broad ranging from 

the organisation of ways of working (eg, hot 
desking, remote working) to artificial intel-
ligence taking over tasks being performed 
by the team. Survey respondents fell into 
two distinct camps – those who believe 
they are prepared for disruption and those 
that are not. Despite technology having a 
significant impact on other industries, the 
general feedback from in-house lawyers 
interviewed is that they are still waiting 
to see the reality of full-scale disruption.

Some expressed hope that technology 
improvements would free up in-house 
lawyers from more routine tasks whilst 
others saw disruption as a given with grad-
ual changes resulting in significant change 
when viewed over time. Current invest-
ments in in-house legal practice appears 
generally to be focused on document 
management and electronic signatures 
rather than digital platforms.

Half of survey respondents expected 
investment in technology to increase over 
the next 12 months though it was noted 
by some of our interviewees that large 
investment in technology for legal teams 
is not likely to be the “first cab off the rank” 
for organisations in terms of spend.

But wait, there’s more ...
This overview covers only some aspects of 
the survey results. For ILANZ, the survey 
provides us with an overview of issues that 
matter to our members and will feed into 
work in development.

We also hope that a review of the 
survey report will stimulate discussion 
both within and between in-house legal 
teams as well as with their stakeholders.

This inaugural report provides us with 
benchmarking information to build on in 
the future as well as a platform for discus-
sion and debate about what the results 
really mean. As American businessman 
and futurist John Naisbitt once said: “The 
most reliable way to forecast the future is 
to try to understand the present.”

Copies of the Deloitte/ILANZ 2019 
in-house legal counsel survey are available 
from www.ilanz.org or www.deloitte.com/nz ▪

Gabrielle O’Brien  gabrielle.o’brien@
lawsociety.org.nz is the Executive 
Manager of ILANZ – the section of the 
New Zealand Law Society for in-house 
lawyers.
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As a retired barrister (with over 20 
years at the Sydney Bar as well) I find 
myself constantly coming to the conclu-
sion that our court system is grinding 
along exceedingly slow. In my early days 
chasing around the courts of Christchurch, 
plus Wellington and other South Island 
centres, I recall little in the way of delays. 
Now this may be the unreliable memory 
of the ancient, or the rise in the current 
population numbers, but I don’t think it is.

In the South Island the current delay 
after a plea to a jury trial is over 18 
months. (I need not spell out the possible 
imprisonment in the interim, without 
compensation if the accused is later 
acquitted, or the effect of this waiting 
on him and his family if he has bail). In 
the civil courts the waiting for justice is 
immeasurably worse, due to the idiotic 
pre-loading system imposed by the 
Ministry of Justice. The preparation of 
witness statements (and what hope with 
them of effective cross-examination?), 
the lists of authorities, and the endless 
conferences – claimed to be for pleading 
purposes, or trial planning, or just “judicial 
conferences” (a secret code for bringing 
the parties together in the hope that some 
settlement might emerge) – all these drag 
the delay on and on, to the huge cost of 
the parties. A friend of mine tells me he 
recently ran a two-day hearing, in which 
a list of 6,000 authorities had been filed, 
but none referred to. This is of course the 
gift of the computer, which throws up so 
many authorities that the uncertain coun-
sel feels he had better include them all.

Another friend, a High Court Judge, tells 
me that his court does almost nothing but 
criminal cases. As a result, civil cases are 
almost always resolved by the grudging 
form of mediation – frequently mediated 

The court system 
grinds on slowly…
BY JOHN 

BURN

by retired Judges, whose fees can be up 
to $15,000 daily (to my certain knowl-
edge). I used to do a reasonable amount 
of mediation in New South Wales – an 
exercise about as difficult as clearing 
one’s throat. And one very important 
aspect of our Westminster system is being 
damaged – the importance of precedent 
in resolving legal differences. (I am not 
pushing back to last century’s restrictive 
reliance on precedent, but its accepted 
use as a basis for today’s measured deci-
sions, as encouraged by Lord Kilmuir and 
now largely accepted). But where are our 
current reported decisions – a number, of 
course, but how many spirited away by 
the immense legal fees of today and the 
understandable lack of nerve of the parties 
to face that risk and the constant, built-in 

delay which the Ministry of Justice has 
brought about?

I cannot remove from my mind this 
battalion of civil servants, sitting com-
fortably in their offices, largely ignorant 
of the trial process, and bringing forth 
more and more amendments to the Crimes 
Act – early pleas/lower sentences, fewer 
expensive jury sittings, not enough judges, 
and finally the appalling pre-loading civil 
system which I have attempted to describe 
above. As a member of a university 
committee which enquires into unsafe 
convictions in our courts, I have not seen 
many examples of clear injustice, but far 
too many involving unfairness, rushed 
procedures, poor advocacy and a general 
lack of balance. I am in fact driven to the 
view that barristers in New Zealand are 
firing beneath the standard we used to 
know, and civil barristers are not gaining 
the experience which used to be expected 
– they are emphatically not to be blamed, 
for the cause is the stupid system which 
sees them spending most of their careers 

A country 
without an 
accessible 
system of 
justice is 
being short-
changed, and 
a profession 
to whom the 
prospect of 
princely fees 
is thrown 
open could 
be mistaken 
if it feels 
everything is 
just fine
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as our court of final appeal. I went there a few times – 
once with a current member of our Supreme Court as 
my junior – and was struck by the highly-intelligent and 
open-minded Law Lords. Now, they may no longer be 
the same, and I have no criticism of our Supreme Court, 
where I have never been, but it is hugely expensive to the 
country, and from a small bar I doubt that the intellectual 
standard of judges is materially different at all from the 
members of our Court of Appeal. In this case I think that 
the Ministry of Justice in recommending this change was 
flying above its pay grade.

But that ministry continues to keep its financial foot on 
our courts, and it is the citizen who pays in the long run. 
A country without an accessible system of justice is being 
short-changed, and a profession to whom the prospect of 
princely fees is thrown open could be mistaken if it feels 
everything is just fine. ▪

John Burn  johnfburn35@gmail.com is a former barrister 
living in Christchurch. He worked as a lawyer and then 
barrister sole in Christchurch from 1964 to 1980, then 
as a litigation partner with a Sydney firm for two years 
before returning to practise as a barrister in Christchurch 
from 1984 to 1990. From 1991 to 2013 he was a member 
of the New South Wales Bar in Sydney.

in their chambers, not getting to court, but always, always, 
preparing.

May I have a final swipe at the hierarchy of the courts – 
and I apologise in advance for referring to the Australian 
system. (We are right to hate their sport, but their courts 
are far better). First is a Magistrate’s Court (dealing daily 
with petty crime and minor civil matters – magistrates 
mainly drawn from solicitors). Then the District Court 
(“The Dizzo”) which handles medium-level crime and civil 
cases – and from which the appeal is direct to the Court 
of Appeal. It hears a wide range of matters – including all 
personal injury claims with unlimited jurisdiction, and its 
Judges are virtually all experienced barristers. Then the 
Supreme Court (our “High”) which operates in divisions: 
crime, commercial, divorce, defamation, environment. 
From this analysis so far I think can be seen that the 
District Court, being freed from petty matters, works as 
a serious and efficient court, which is what ours would 
become here under such a change. Appeals finally go to 
the High Court (our “Supreme”) which hears appeals from 
all Australian states.

In setting this out, I can honestly say that I am aware 
of no delays in the Australian system anything like ours. 
But I shall keep my head down when I add that I think 
New Zealand was far better off with the Privy Council 
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Our relatively new VW Golf suddenly sickened and 
was about to die. Embarrassingly it constantly blew out 
clouds of blue smoke from the exhaust. An engine trans-
plant was prescribed. It was a perfect opportunity to enter 
the exciting new world of cars which don’t use petrol.

Back in September 2018 the 10,000th electronic vehicle 
(EV) was registered – up from 210 five years earlier. For 
some reason the government put out a press release. With 
4 million vehicles on our roads, EVs make up only 0.25% 
of the vehicle fleet. In Norway (a big oil producer with a 
similar population to ours) over 10% of all vehicles are 
now plug-in electric – and 58% of all new vehicle sales 
are EV. Focused and generous government incentives have 
rapidly moved the population to EVs. The result is that 
Norway has been able to achieve its climate target for 
average fleet CO2 emissions for new passenger cars three 
years earlier than pledged.

Anyway, back to New Zealand and the Nissan Leaf which 
my wife Karen and I bought three months ago. First, it wasn’t 
cheap. Although the Leaf is the most popular EV in New 
Zealand (and the world, with 400,000 sold since December 
2010), Nissan hasn’t sold it new here. Every Leaf has been 
imported from Japan. That changes this August, with the 
2019 40kWh battery model available new – for a starting 

Some thoughts from 
a new EV owner
BY GEOFF 

ADLAM

with a 40kWh battery – and a range (so the display says) 
of up to 270 km when fully charged.

Battery SOH (“state of health”) is a big consideration. The 
SOH shows the current maximum charge holding capac-
ity which determines how far the EV can travel between 
charges. SOH slowly declines as the car gets older so its 
range drops gradually throughout its life. Nissan has said 
around 10 years is the expected useful life of its batteries. At 
the moment it costs around $9,000 to get a reconditioned 
battery in New Zealand. EVs are in their infancy here and 
the dealer infrastructure is still developing.

There is a growing community of Leaf and EV owners, 
and a number of active Facebook groups which bring 
together all types ranging from the fiercely dedicated 
eco warriors to those who just love driving a car which 
doesn’t pump contaminants into the environment. There 
are active discussions and postings from people who have 
driven their EV from Auckland to Wellington or down the 
West Coast of the South Island. Tales of “turtling” (when 
you’re about to run out of charge a yellow turtle symbol 
appears and the car slows to a crawl) are mixed with the 
number of fast charges needed for a trip, the launch of a 
new charging station or charging station etiquette.

It’s possible to drive almost anywhere in the country – 
but you’ll need to charge on the way. A fast charge takes 
around 30 minutes. You can join the ChargeNet EV Network 
which now has over 130 stations around the country and 
is 12 times faster than charging at home. Joining up gives 
you a token to operate the chargers and you pay by credit 
card. ChargeNet normally charges 25 cents a minute and 
25 cents per kWh. Their chargers are well maintained, 
easy to use and an app tells you if someone using one.

Without a big clunky petrol-driven engine or gearbox 
to go wrong, the Leaf is consistently the most reliable 
car in Consumer magazine’s annual car reliability survey. 
We’ve found it’s great to drive with good acceleration, 
comfortable (heated front and back) seating, backing 
cameras and accessories (including a heated steering 
wheel) and a blind spot detector on the side mirrors. For 
the first month we’d keep our eyes almost constantly on 
the display which shows the percentage of charge left in 
the battery. However, you get over that and the novelty 
value quickly disappears.

And it’s cheap to run. We plug our car into the ordinary 
power point in our garage to charge overnight – normally 

price of $59,990 (no government price 
incentives until around 2021, but probably 
negatively offset anyway by removal of the 
current road user charge incentive).

Starting our EV hunt in the used-car 
yards of the Hutt Valley, we found it 
was possible to buy a Leaf from around 
$11,000 upwards. The year of manufac-
ture ranged from 2011 to 2018, with prices 
rising accordingly. The big thing is range. 
The first Leaf battery size was 24kWh. 
That went up to 30kWh in 2016 and is 
now 40kWh. Cars with the less powerful 
batteries have a range of around 100 to 
150 km fully charged. That doesn’t seem 
much, but it’s a mindset. If you do most 
of your driving around town like Karen 
and I, that’s perfectly adequate. However, 
we had a bit of “range anxiety” and ended 
up spending $44,000 to buy a 2018 model 

Without a 
big clunky 
petrol-
driven 
engine or 
gearbox to 
go wrong, 
the Leaf is 
consistently 
the most 
reliable car 
in Consumer 
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annual car 
reliability 
survey
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once a week. If you have an electricity pro-
vider which gives a discount for overnight 
hours (we’re in the process of changing to 
one) you save even more by setting the 
hours for charging (about 10 hours to take 
our car up to 80% charge, which is the 
recommended level). We took a “proof of 
concept” trip from Wellington to Ohakune 
one weekend. A full fast charge at Feilding 
on the way (48 minutes – lunch – and 
26kw for $18.70), overnight charge in a 
friend’s garage, then top-up fast charges 
at Mangaweka and Levin on the way back. 
The only time we’ve been to a petrol station 
in three months was to use the car wash.

So far we’ve had no problems at all. Well, 
not mechanically. However, the camera 
which detects motion and brings you to 
an abrupt halt if you’re going to quietly 
(no engine noise) run over a pedestrian 
suddenly stopped working. Leaf repair 
experts are thin on the ground and 
we’re still waiting for news of a camera 
replacement (and a possibly interesting 
little discussion with the dealer about the 
Consumer Guarantees Act).

There’s also a problem with the GPS/
stereo display on the Leaf model we have. 
They’ve figured out how to convert it from 
Japanese to English for the earlier models, 
but not yet for our car. A Christchurch 
company converted the main display from 
Japanese to English for us (for around $500, 
which the dealer picked up) but for some 
reason we’re stuck with Japanese time and 
no-one has worked out how to change it.

Let’s end with an interesting little fact, 
courtesy of the Business Insider: In 1899 and 
1900, electric vehicles outsold all other 
types of cars. In fact, 28% of all 4,192 cars 
produced in the US in 1900 were electric. 
The total value of electric cars sold was 
more than gasoline and steam powered 
cars combined that year. Where did we 
go wrong? ▪

Checklist: Is your office 
environmentally conscious?
Can you tick every item in this list, which has been sourced from the 
Foundation for Environmental Education.

Sustainability
  Recycling bins available for those categories handled by your local 

authority
  Non-disposable cups, plates and cutlery used
  Rechargeable batteries used in calculators, recorders and dictaphones

Water
  No dripping taps or leaky toilets
  Water-saving taps installed and in use
  Toilets set to use as little water to flush as possible

Procurement
  Supplies bought in large quantities to save transport and packing material
  Organic and Fair-Trade products are preferred (food, cleaning products, etc)
  Detergents containing chlorides/bleach only used where necessary in 

order to comply with legal hygiene requirements
  Textile towels used rather than paper towels
  Local shops and services chosen to buy products whenever possible

Paper
  Environmentally certified paper used
  Paper printed on both sides to reduce use
  Publishing and printing firms chosen who use environmentally friendly 

products
  Printing of emails and other documents limited as much as possible

Energy
  Lights turned off in vacant meeting rooms and toilets
  Energy-saving light bulbs used
  LED technology used to light up rooms, halls, entrance areas, etc
  Heating and air-conditioning control systems implemented
  Computers and printers turned off at the end of the day and not left on 

stand-by
  When buying new machines, energy-saving ones are researched and 

chosen

Transport
  Transport by public transport, bicycle, etc encouraged
  When renting cars, environmentally friendly types are strongly encouraged

Meetings
  Environmentally-aware hotels with an environmental policy
  Accommodation for meeting participants situated close to the meeting 

venue in order to minimise transport
  Meeting participants picked up collectively in order to minimise transport
  Decorations, posters, etc reusable and/or recyclable

Communication and education
  Information about the organisation’s environmental initiatives clear and 

visible to all staff
  Signs concerning energy-saving tips, etc placed where relevant
  Regular meetings about the environmental situation are held
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Complaints decision summaries

LAWYERS COMPLAINTS SERVICE

Striking off appeal 
by Brian Robert 
Ellis dismissed
The High Court has dismissed an appeal by 
former Auckland lawyer Brian Robert Ellis 
(Ellis v The Auckland Standards Committee 
5 [2019] NZHC 1384).

The New Zealand Lawyers and 
Conveyancers Disciplinary Tribunal had 
found Mr Ellis guilty of misconduct and 
ordered him struck off the roll of barristers 
and solicitors in November 2018.

That came after he had been censured 
and suspended from practice for six 
months in June 2018 for separate proceed-
ings relating to acting for a client when he 
had a conflict of interest.

In the most recent proceedings he was 
found to have persistently failed to comply 
with his trust account reporting obligations, 
to have adversely dealt with his client’s trust 
funds without the client’s knowledge and 
to have deducted an unjustified fee from 
funds held in trust for his client.

In deciding to strike Mr Ellis off the 
roll, the Tribunal had found unanimously 
that he was not a fit and proper person to 
remain a lawyer.

In the High Court appeal, Mr Ellis’s legal 
counsel contended that despite his poor 
disciplinary history, Mr Ellis should be 
given the opportunity to try to redeem 
himself professionally and that a further 

Arlan Arman 
suspended from 
legal practice
Auckland lawyer Arlan Arman has been 
suspended from legal practice for 10 
months from 11 June 2019 by the New 
Zealand Lawyers and Conveyancers 
Disciplinary Tribunal.

Mr Arman had pleaded guilty to one 
charge of misconduct. The Tribunal has 
also ordered that he not practise on his 
own account until it authorises him to do 
so and that he refunds $5,000 in fees to 
a client who he had agreed to represent.

The Tribunal said the charge related to 
multiple professional failures by Mr Arman 
to his client. It said the most serious was 
subjecting the client to pressure to plead 
guilty to a very serious charge. The guilty 
plea was later set aside and the client was 
acquitted after a jury trial.

Mr Arman had been engaged by Ms O 
to act for her partner WJ. WJ was charged 
with three sexual violation charges. A 
$15,000 fee arrangement for representation 
if the matter proceeded to jury trial was 
agreed. Both Ms O and WJ had limited 
incomes but Mr Arman provided no advice 
on legal aid.

Ms O and WJ borrowed $5,000 and 
paid it to Mr Arman. There was a series 
of court appearances but Mr Arman was 
often represented by an agent, or not at all 

on three occasions. He failed to maintain 
proper written records of his instructions 
to agents and also lost WJ’s file.

The Tribunal said Mr Arman did not meet 
or discuss trial strategy with WJ or Ms O. 
It says Mr Arman pressured WJ to plead 
guilty rather than proceed to trial, and told 
WJ that he had no chance of successfully 
defending the charges and advised him 
wrongly in respect of likely sentencing 
outcomes.

The District Court granted a later applica-
tion to vacate WJ’s guilty pleas, and found 
there had been a substantial miscarriage 
of justice. The judge concluded that there 
had always been an available defence and 
WJ had not received competent or correct 
legal advice, and that he had not pleaded 
guilty freely or on an informed basis.

The Tribunal said Mr Arman had been 
absent at his penalty hearing and this was 
a matter of considerable concern, providing 
an insight into his priorities. He had failed 
to demonstrate insight or remorse for his 
conduct.

It said that having regard to consist-
ency with other decisions, it would not 
be proper to suspend Mr Arman for more 
than 10 months. A late guilty plea was a 
mitigating factor as was the fact that it 
was Mr Arman’s first disciplinary offence 
in his relatively short career.

In addition to the suspension, the 
requirement not to practise on his own, 
and the refund of the $5,000, Mr Arman has 
been ordered to pay total costs of $16,024.

L AW Y E R S  C O M P L A I N t S  S E RV I C E

5 8

A U G U S T 2 0 1 9  ·  L AW tA L K  9 3 1



Peter James 
Morahan 
suspended for 
four months
Wellington barrister and solicitor Peter 
James Morahan lost his Court of Appeal 
challenge to a 2017 disciplinary decision 
and has been suspended from practising 
law from 1 July.

Mr Morahan challenged a decision by the 
New Zealand Lawyers and Conveyancers 
Disciplinary Tribunal to suspend him from 
practice for four months from December 
2017 in relation to two charges.

He was also ordered to pay costs of $37,171.
The charges were historic in that they 

occurred between 2002 and 2008.
The first charge involved property trans-

actions where he acted for Ms B, Mr J and 
a trust, of which he was also a trustee. It 
was found that Mr Morahan had breached 
the professional duties he owed Ms B by 
acting for Mr J and the trust in a way that 
disadvantaged Ms B.

The second charge alleged Mr Morahan 
breached professional duties he owed to 
the same trustee – Ms B, following the 
breakup of the couple’s marriage, and in 
relation to proceedings in the Family Court.

Acting for both 
parties in a 
transaction
A lawyer has been censured and fined 
$5,000 because he acted for two parties 
where there was a more than negligible risk 
he was unable to discharge his obligations 
to one or more of the clients.

The lawyer’s conduct amounted to a 
“serious breach of his professional obli-
gations” and “warranted a strong sanction”, 
the lawyers standards committee dealing 
with the complaint said.

Background
A brother and sister (Mr B and Ms B) 
entered into an ‘initial agreement’ with a 
property development company in relation 

to purchasing a section on which the devel-
oper would construct a house for the Bs.

A lawyer, L, was instructed to act on the 
sale and purchase of a section. L also acted 
for the property development company, 
which was an existing client.

L had the Bs sign a waiver of independ-
ent legal advice.

The Bs then entered into an agreement 
to sell part of the section to the Ds, as 
envisaged in the initial agreement for the 
sale and purchase of the section.

The property development company pro-
vided the Bs with a “Master Agreement”, 
which specified a total purchase price of 
$550,000 for the purchase of the section 
and construction of a house.

The Bs refused to sign the Master 
Agreement and did not accept that it 
accurately reflected the terms that were 
agreed as part of the initial agreement 
between the parties.

L, acting on the instruction of the prop-
erty development company, placed a caveat 
on the property on behalf of the Ds.

“At present it appears that the subdi-
vision of the section envisaged by the 
initial agreement has not taken place, and 
that no work has been completed on the 
construction of the house for [the Bs],” the 
standards committee noted.

"Ms [B] says that a total of $422,000 has 
now been paid to [the property development 
company’s principal], for very little benefit.”

Professional duty
Although L had been approached to under-
take a simple conveyancing transaction, 
he was “professionally obliged to make 
additional inquiries on behalf of the [B]s 
in order to ensure that he discharged his 
duty to act in their interests,” the standards 
committee said.

Furthermore, the very nature of the 
conveyancing itself “should have put [L] 
on notice of the potential complexity of 
the transaction."

“The standards committee was of the 
view that any transaction arising in the 
context of a property development is 
inherently complex, and that there are 
myriad issues that can eventuate from 
such a situation.

“For example, it would not be uncommon 

lengthy period of suspension would ade-
quately “drive home” the message that he 
must take much more care in respect of 
his professional obligations.

However, given Mr Ellis’s extensive disci-
plinary history, the High Court said it was 
satisfied that it should not depart from the 
specialist Tribunal’s finding, and upheld 
the Tribunal’s 2018 decision to strike Mr 
Ellis off the roll.

“Mr Ellis has not satisfied me that I 
should depart from the specialist Tribunal’s 
finding. He has displayed a consistent pat-
tern of advancing his own pecuniary inter-
ests over those of his clients. The Tribunal’s 
conclusion that it ‘cannot have confidence 
that similar conduct will be avoided in 
future’ is not one with which I take issue 
and is ultimately decisive, having regard 
to the public interest,” Justice Muir said.

In Morahan v Wellington Standards 
Committee 2 [2019] NZCA 221 the Court of 
Appeal found that Mr Morahan’s conduct in 
the Family Court proceedings was a grave 
breach of his professional duties, not just 
to Ms B, but also to the Family Court.

The court also found that he acted in a 
way that fell well short of the standards 
expected of a lawyer in his position. His 
conduct was very troubling and undoubt-
edly brought into issue his fitness to prac-
tice as a barrister or solicitor. It said his 
conduct was also of a kind that brings the 
law profession into disrepute.

The New Zealand Law Society’s Director 
Regulatory, Mary Ollivier, says the Court of 
Appeal in dismissing the appeal reinforced 
the need for lawyers to always be aware of 
acting in the best interests of their client 
– particularly when acting for more than 
one client and also their overriding duty 
to the Court.

“The standards are set high for significant 
reasons – the public must be able to trust 
all lawyers and therefore have confidence 
in the New Zealand justice system,” Mrs 
Ollivier says.

The appeal against both charges was 
dismissed and the Tribunal’s findings on 
liability and penalties were upheld. Mr 
Morahan’s suspension from practising 
law for four months began on 1 July, 2019.
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for a lawyer acting for both a developer 
and a purchaser to be privy to information 
relevant to the purchaser that he or she 
may not be able to disclose without the 
developer’s consent.”

The Lawyers and Conveyancers Act 
(Lawyers: Conduct and Client Care) Rules 
2008 “impose strict obligations on any 
lawyer who acts for more than one party 
on a transaction”.

L had breached rule 6.1, which states: 
“A lawyer must not act for more than 1 
client on a matter in any circumstances 
where there is a more than negligible risk 
that the lawyer may be unable to discharge 
the obligations owed to 1 or more of the 
clients”.

That constituted unsatisfactory conduct.
The committee quoted the Legal 

Complaints Review Officer, who said – 
in LCRO 290/2013 – “where parties are 
negotiating a contract to buy and sell a 
property, and particularly a property which 
is to result from a subdivision, I consider 
that there is more than a negligible risk 
that a lawyer would be unable to discharge 
obligations to both parties”.

When ordering publication of the facts, 
the committee said it “would provide a 
good example of when it is inappropriate 
for a lawyer to rely on a waiver”.

Fined for acting 
while conflicted
A lawyer has been fined $1,000 by the 
Legal Complaints Review Officer (LCRO) 
for continuing to act after it became clear 
he would no longer be able to discharge 
the obligations he owed two clients.

In LCRO 136/2016, the LCRO found 
unsatisfactory conduct on the part of M, 
a lawyer, and W, a legal executive employed 
by the firm which also employed M.

Twin sales
Ms X and her sister Ms Z owned a res-
idential property in New Zealand. Ms X 
and her husband (the Xs) and Ms Z and 
her husband (the Zs) owned a residential 
property in Australia.

The Xs and the Zs resolved they would 
sell the Australian property and that Ms X 
would sell her interest in the New Zealand 
property to the Zs.

The Zs instructed M to act for them on 
those transactions. M, and after M left the 

firm W, also acted for Ms X “in the regis-
tration aspect” of the sale of her interest in 
the New Zealand property to the Zs.

An Australian lawyer, Ms E, acted for the 
Xs on the sale of the Australian property.

The Xs requested the Zs to enter into a 
Deed of Arrangement which would pro-
vide, among other things, for the contem-
poraneous settlement of both transactions 
and for the distribution of the sale proceeds 
of the Australian property.

With the Deed of Arrangement not yet 
in an agreed form, Ms X instructed M not 
to register the transfer of the New Zealand 
property until she had “physically received” 
the transfer documents of the Australian 
property signed by the Zs.

After M left the firm, W registered the 
transfer of the New Zealand property to 
the Zs. Three months later Ms E informed 
W that the purchaser of the Australian 
property was unable to obtain finance and 
that the property would be placed on the 
market again. In the meantime, she stated 
that Ms Z “should not transfer the New 
Zealand [property] into [her] sole [name] 
as settlement of the Australian property 
has not yet taken place”.

Complaint
Ms X complained to the New Zealand Law 
Society. Her complaint was that:
• due to their delay, M and W did not send 

the transfer of the Australian property 
to Ms E in sufficient time so that the 
purchaser’s finance approval lapsed, and 
the sale of the property fell through; and

• despite having instructed M that she 
did not want the transfer of the New 
Zealand property to proceed until 
she had received the transfer of the 
Australian property, W had nonetheless 
transferred Ms X’s interest in the New 
Zealand property to the Zs.

The lawyers standards committee hearing 
the complaint decided that no further 
action was necessary or appropriate.

The committee considered that Ms X’s 
email instructing M not to register the 
transfer of the New Zealand property 
was superseded by subsequent events 
including W sending the transfer of the 
Australian property to Ms E.

Review
Ms X sought a review by the LCRO. She 
disagreed with the committee’s view 
that her instructions not to register the 

transfer were superseded. She asserted that 
overlooked the requirement in the Deed of 
Arrangement that the settlement of both 
transactions “are independent and shall 
be effected contemporaneously”.

The LCRO found unsatisfactory conduct 
by W for failing to inform Ms X of the “con-
temporaneous” settlement requirement 
and to consult with her about that before 
registering the transfer.

In doing so, W had breached rules 7 and 
7.1 of the Lawyers and Conveyancers Act 
(Lawyers: Conduct and Client Care) Rules 
2008 (Rules).

Rules 7 and 7.1 require lawyers to disclose 
to their clients all relevant information, 
to keep clients informed, and to consult 
the client about the steps to be taken to 
implement the client’s instructions.

Acting for both parties
Rule 6.1 of the RCCC provides that a lawyer 
must not act for more than one client in a 
matter in circumstances where there is a 
more than negligible risk that the lawyer 
may be unable to discharge the obligations 
owed to one or more of the clients.

At the early stage of Ms X’s limited scope 
retainer there was minimal risk to M not 
being able to discharge his professional 
obligations to both Ms X and the Zs, the 
LCRO said.

“However, Ms [X]’s later instructions of 
26 June 2015 were not limited to a with-
drawal of her permission to settle the sale 
of the New Zealand property.

“She stated that she gave her instructions 
‘despite Ms [E], on her behalf, having sent 
a copy of the signed Deed of Agreement to 
[M]’. She stated that ‘ignoring the request’ 
would lead to legal proceedings against [M].

“In conclusion, she stated that it was for 
the [Z]s to choose whether they signed the 
transfer of the Australian property ‘… but 
the main point is I do not give permission 
to settle the [New Zealand] property’.”

On receipt of those instructions, M 
should have informed the other client, the 
Zs, and terminated both retainers.

“I find that by continuing to act for the 
parties after receiving Ms [X]’s instructions 
of 26 June 2015 [M] contravened rule 6.1.2 of 
the Rules.” That constituted unsatisfactory 
conduct.

Although the LCRO fined M, he determined 
the unsatisfactory conduct finding relating 
to W was sufficient. The LCRO ordered M 
and W to each pay $600 costs.
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In June, Facebook, along with a 
consortium of 27 partners (possibly 
more by the time you read this), 
announced the launch of its own 
cryptocurrency, Libra.

Despite their considerable volatil-
ity, cryptocurrencies such as Bitcoin 
have already proven that they are 
both technically viable and, given 
the hundreds of billions that they’re 
worth, somewhat desirable.

This is despite the fact that over 
98% of the world’s population 
has never been in possession of a 
cryptocurrency of any type, let alone 
used one to buy something.

I am a huge fan of cryptocurren-
cies, but I’d be the first to admit that 
none of the leading cryptocurrencies 
(such as Bitcoin, Bitcoin Cash and 
Eretheum) are ready for primetime. 
None of them pose a true threat to 
fiat currencies (a fiat currency is a 
government-issued currency that 
is not backed by a physical com-
modity, which includes almost all 
national currencies). They’re just 
too niche.

It’s still too challenging to buy 
and store Bitcoin, hardly anyone 
accepts it for payment and the 
slow verification process (where 
Bitcoin transactions are verified 
by the blockchain, a process that’s 
measured in minutes) makes it a 
poor method for payments at the 
cash register.

Mark Zuckerberg is a smart 
operator. It’s clear to him that the 
global banking and finance indus-
tries, which are computerised but 
which otherwise operate much the 
same as they did a hundred years 
ago, are fundamentally broken and 
practically begging for disruption. 

BY DAMIAN 
FUNNELL

He certainly didn’t invent cryptocur-
rencies, but he recognises that the 
major thing holding them back is 
that they’re too exotic, inaccessible 
and difficult to use.

Libra the default 
currency?
With Libra, Facebook is attempting 
to not only make cryptocurrencies 
accessible to all – they’re aiming to 
make Libra the default currency for 
all of us.

And they have been very smart 
about it. Unlike the Facebook of old, 
they have clearly taken their time to 
think about all of the things that are 
likely to make Libra successful, as 
well as the pitfalls that could limit 
its success.

Instead of going it alone out of 
the US, which would be true to type, 
Facebook has instead assembled the 
Libra Association, which they’ve 
based in Switzerland. Facebook will 
build the Libra platform, but it will 
be controlled by the consortium. 
Interestingly, it’s a consortium 
that includes parties, such as Visa, 
who arguably have a lot to lose if 
cryptocurrencies are as successful 
as I think they’ll eventually become.

Instead of making the Libra block-
chain truly descentralised like the 
Bitcoin blockchain, the Libra block-
chain can only be hosted by consor-
tia members. This will make Libra 
more proprietary, but also much 
more accessible and easier to use 

than traditional cryptocurrencies. It 
looks like it will have the benefits of 
a decentralised blockchain (ie, fault 
tolerance, security, etc) but with the 
performance and manageability 
required to make Libra a threat to 
cash and EFTPOS.

They have also built controls into 
Libra, and into the Libra Association 
itself, to keep the cryptocurrency 
stable. It should display a lot less 
volatility than Bitcoin and its peers, 
which will help drive acceptance.

Why do we need it?
So what? We already have a bunch 
of different ways to pay for things. 
Why do we even need a cryptocur-
rency like Libra?

To answer this simply look at 
how much it costs us to use our 
own money. We see this at Hoodoo 
every day – many of our corporate 
customers spend a fortune on 
transaction fees each year, mainly 
associated with accepting pay-
ments. These fees are indefensible 
given the infinitesimally small cost 
to the banks (and intermediaries) of 
processing those transactions. Look 
also at how hard it is to obtain bank 
loans or (for much of the population) 
even to get a bank account from the 
small number of organisations that 
are licensed to issue them to us.

Cryptocurrencies not only allow 
the transfer of value between two 
parties at a much lower cost, they 
are also accessible to anyone with 

Libra rising
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an internet connection. We’re 
already seeing a world of smarter, 
more efficient financial services 
being built around cryptocurrencies, 
despite their niche status.

Projects like Libra will have the 
effect of legitimising cryptocurren-
cies and of making them much more 
accessible to the average person. 
Facebook is building Libra payments 
into Messenger and other products, 
meaning that billions of us (ie, those 
with Facebook accounts) will have 
access to the new cryptocurrency 
by default from launch. Expect to 
see Libra as an accepted payment 
method on more and more web sites 
and, eventually, at the point of sale 
in stores.

I don’t know whether or not 
Libra will be successful or if it 
will even be around 10 years from 
now. There are plenty of examples 
of huge, ambitious tech products 
that sputtered and failed, despite 
the fortunes invested in them 
(Microsoft Network or Google Plus, 
anyone?) Even if it is successful, will 
we be comfortable shifting so much 
control of financial markets from 
banks (central and commercial) to 
a consortia made up predominantly 
of large, powerful corporations?

I’m not entirely sure, but I do 
think that Libra will do for cryp-
tocurrencies what Tesla did for the 
electric vehicle. It will legitimise 
them and bring them into the 
mainstream, pushing the industry 
forward in the process.

One thing that is clear is that 
cryptocurrencies and blockchain 
will disrupt the old world order. 
Libra is bringing us that much closer 
to finding out what this will look 
like. ▪

Damian Funnell   damian.
funnell@hoodoo.software is a 
technologist. He is the founder of 
Choice Technology, an IT services 
company, and Hoodoo, an app 
development studio.

Digital forensics is the process 
of interrogating computer systems 
to see what they know. A good 
digital forensics investigation can 
tell you who did what, and when 
they did it, with good accuracy. We 
at Pulse Security specialise in gath-
ering computer and device-based 
evidence to help paint an accurate 
picture of events, normally related 
to employment issues or cyber-at-
tacks. Digital forensics can play a 
critical role in getting closer to the 
truth of the matter and making sure 
good decisions can be made.

One recent case we investigated 
involved an employee who felt their 
employer was not acting fairly, 
which had resulted in a history of 
employment issues. The employer 
contracted Pulse Security to inves-
tigate the employee’s corporate 
laptop, looking for evidence of 
misconduct, as suspicions had 
been raised that the employee was 
stealing sensitive company data.

The typical process for a digital 
forensic investigator involves three 
major phases: acquisition, analysis, 
and reporting. The main goal of the 
acquisition phase is to quickly and 
quietly make a forensically sound 
copy of the data on the computer 
system or device. Key tenets of dig-
ital forensics are: the process can be 
repeated, there’s no question where 
the data came from, and that the 
data hasn’t been tampered with. We 
utilise industry standard acquisition 
techniques for everything from 
a laptop, to corporate servers, to 
iPhone and cloud email accounts.

Digital forensics
The truth of the matter

BY ADRIAN 
HAYES

Acquired data
The second stage is analysis of 
the acquired data. This generally 
involves using various tools and 
techniques to build a timeline of 
events based on the data captured. 
You can think of this as a giant list 
of everything that the computer 
knows happened, including when 
files were created and deleted, web-
sites accessed, images viewed, and 
emails sent.

Because of the huge amount of 
data available, a good investigator 
can pick out the events which are 
relevant while discarding those that 
aren’t. This takes a good level of skill, 
practice and time to achieve. The 
whole exercise becomes easier with 
clear direction on what questions 
we’re trying to answer, along with 
detailed background information. 
Investigators are trained to organ-
ise large data sets and discover key 
information and having a strong 
starting and ending point helps.

The third stage is the reporting 
stage. This is where the investigator 
compiles the relevant evidence, 
gives guidance on what it means, 
and provides a copy of the data so 
the findings can be replicated by a 
third party if needed. Things can 
get very technical very fast when 
it comes to digital forensics, and 
a good investigator will be able to 
explain what the evidence means 
without falling into the trap of 
drawing concrete conclusions from 
incomplete evidence.

To return to our earlier case of the 
employee suspected of stealing sen-
sitive company data, the employer 

CONTINUED FROM PAGE 61

TECHNOLOGY

t E C H N O L O g Y

6 2

A U G U S T 2 0 1 9  ·  L AW tA L K  9 3 1



had suspicions and asked us to see 
if we could prove or disprove them. 
The acquisition of the company 
laptop needed to be performed with 
the highest level of discretion. We 
decided to send our investigator into 
the premises at night after everyone 
had gone home. The laptop was 
left at the employee’s desk and the 
investigator was able to move it to 
a secure room, dismantle the laptop 
and make a low-level and verifiable 
copy of the laptop’s hard drive. This 
took a few hours, but the laptop was 
replaced safely on the employee’s 
desk ready for work the following 
day.

Strict protocols of how everything 
is managed from the time of 

from there.
The results of the investigation 

were critical in helping the organi-
sation make clear and well-reasoned 
decisions regarding the employee’s 
conduct. We were able to turn a sus-
picion of misconduct into a clear-cut 
scenario. Digital forensics can be 
applied in many cases, if there’s a 
laptop, server, or mobile phone we 
can often gain answers from it to 
help people and organisations get 
closer to the truth and make better, 
well-informed decisions. ▪

Adrian Hayes  info@pulsesecurity.
co.nz is one of the founding prin-
cipal consultants at Pulse Security, 
which specialises in offensive cyber 
security and incident response. 
 www.pulsesecurity.co.nz

We publish information in 
LawTalk which will be of inter-
est to members of the legal 
profession in the provision of 
legal services. We have a strict 
policy against advertorial and 
only publish articles which 
provide useful and practical 
information. The Law Society 
does not endorse any of the 
products or services which may 
be mentioned.
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acquisition, right through the analysis phase is critical. 
In many cases this includes documenting a solid chain 
of custody for any assets related to the investigation 
to help ensure the analysis is accurate and repeatable.

Analysis
Moving on from the acquisition phase to the analysis 
phase, we were quickly able to determine that the 
employee was accidentally allowed access to some 
internal file shares and had been quietly downloading 
files with very sensitive internal information in them. 
The employer confirmed they should not have had 
access to this information. The laptop showed evidence 
of these files being downloaded, opened, and then new 
files being created by the employee summarising their 
contents. This strongly indicated the employee was more 
than casually accessing information they shouldn’t be, 
so we moved on to following the trail of where that 
information went.

Further analysis showed the employee had been send-
ing the information and their summaries to a personal 
file transfer service. Interestingly, the organisation’s 
network security system was attempting to block these 
outgoing transfers. Unfortunately, the security system 
was configured to allow the employee to manually allow 
the transfers without meaningful oversight, which they 
proceeded to take advantage of.

At this stage we had proven comprehensively that 
the employee had accessed information they were not 
authorised to, and then transferred it outside the organ-
isation, which concluded our investigation. One of the 
limitations of digital forensics is that we can only follow 
the trail of evidence as far as systems for which we have 
full permission to access. The file transfer service was 
not included in the scope of this investigation, and we 
could not determine what happened to the information 
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Sir Ian was admitted as a solicitor in 1957. Over his long career in the law 
he has worked as a solicitor, barrister, High Court Judge, law academic, 
arbitrator and mediator. In the first of an occasional series, he turns 
his memory back to practising in Auckland in the 1960s and the world 
of the Magistrates’ Courts and the fascinating contrasts with the 21st 
century legal world.

Memories of 
the Auckland 
Magistrates’ Courts
BY SIR IAN 

BARKER QC

At the top of the short hill that 
is still called Courthouse Lane, one 
reached in the 1950s and early 60s, 
unsurprisingly, the Magistrates’ 
Court. Even in those times the inad-
equate building was neither big nor 
efficient enough for a fast -growing 
city. Its only satellite courts were 
at Otahuhu and Papakura – both 
of which were fairly tiny buildings.

A large downstairs courtroom 
served as the Number One 
Courtroom/Police Court. Upstairs 
was the Number Two Courtroom 
for civil and overflow crime. The 
“Agony Court” (ie, Destitute Persons’ 
Court) was in the Dilworth Building. 
The Traffic Court, a trestle table on a 
stage, was in the Masonic Building 
in Princes Street. A very run-down 
courtroom in a grotty High Street 
building catered for judgment 
summonses, inquests and other 
miscellaneous jurisdictions deemed 
of low importance.

Further afield than Otahuhu 
and Papakura were courts of very 
modest dimensions and cosy inti-
macy for all their diverse patrons 
at Helensville and Warkworth. No 
court on the North Shore nor in West 

Auckland. The Otahuhu court was 
small until replaced by a Ministry 
of Works Mark I courtroom of 1970s’ 
vintage – later superseded by the 
Manukau court complex which was 
badly designed in its first incarna-
tion. It could not cope with multi-
ple-accused trials where there were 
more than four accused. I believe 
that basic error of forward-planning 
has now been rectified by new 
facilities – built at vast expense. The 
omission could have been avoided 
with prudent planning which was 
not in those days, a feature of Justice 
Department courthouse strategy.

In the early 60s, a new Magis-
trates’ Court was built in Kitchener 
Street behind the old one. Mildly 
high-rise and posh by the standards 
of the times! More courtrooms, 
fewer outstations, habitable cham-
bers for the “beaks”. It was soon to 
become too small and inefficient 
and it was demolished to make 
room for a large apartment hotel, 
leaving the court facade as a rather 
incongruous reminder of its past. 
When Labour came to power in 
1984, Geoffrey Palmer quickly had 
the District Court’s present Albert 
Street edifice erected.

The Muldoon era had not been 
very courts/lawyer friendly and 
I doubt whether Muldoon would 
have acted with such commenda-
ble despatch and foresight as did 
Sir Geoffrey in providing Auckland 
with reasonable and modern court 
facilities.

An interesting lot
The magistrates or “Beaks” of these 
earlier days were an interesting 
lot. They processed a large volume 
of work largely by the application 
of pragmatic common sense, gar-
nished with the occasional bit of law. 
Addressed as “Your Worship”, few 
hankered for the title of “Judge” which 
was reserved for the then few judges 
of the Supreme (now High) Court.

Much of the magistrates’ work 
was repetitive and the evidence 
provided formulaic. For instance, 
every morning, the night’s assorted 
catch of drunks would be brought 
before the court, charged with 
drunkenness in a public place. Their 
cases were usually called first. No 
duty solicitor or legal aid counsel.

The method of disposition of their 
charges was swift and efficient – 
without any thought of alleviating 
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any alcoholism problems of those who were usually 
repeat customers. The court orderly constable would 
leap into the witness box, be sworn and say that he 
was familiar with the signature of Constable X who 
took the following statement from the defendant: “I am 
a married/single man. [Police statements in those days 
always began thus] I acknowledge that I was drunk in 
(a public place)”. The defendant would then be fined a 
minimal amount, having usually spent the night in the 
cells drying out. How the orderly constable got to be 
familiar with the signatures of so many police officers 
was never revealed nor challenged!

The Police Court business was often completed in a 
morning. The rather disreputable jurisprudence which 
later developed over driving with excess blood or breath 
alcohol had yet to be developed. Some were charged 
with driving whilst intoxicated. The principal methods of 
proof were urine testing and the constable’s observation 
of the accused (did he/she exhibit rotational nystagmus 
or was he/she able to walk in a straight line?). On one 
celebrated occasion a woman had been asked to provide 
a urine sample in a saucer at the old Police Station in 
Princes Street (where the university students’ buildings 
now are). Leonard Leary QC had a lot of fun cross-ex-
amining, asking the constable whether this had been 
the saucer for the cat’s milk. The prosecution failed.

The magistrates did not have the criminal jurisdiction 
now enjoyed by the District Court. Consequently, those 
who feared for their chances if summary jurisdiction 
were elected, chose jury trial in the Supreme Court. 
This involved deposition hearings before JPs. Often 
in that bedraggled courtroom in High Street. JPs also 

heard minor offences since there 
was no “mail order justice” then 
whereby such horrendous charges 
such as over-parking or dog licence 
infractions could be dealt with on 
the papers in Chambers. Always 
polite, some of them had a rather 
strange concept of the burden 
of proof in what was in theory a 
criminal offence.

“Q” and debt collection
Judgment summonses were a 
species of debt collecting – a “spe-
ciality” which attracted a few “spe-
cialist” lawyers such as Q (real name 
Arthur gilbert Quartley, MBE) who 
seemed to the young to be incred-
ibly wrinkly and ancient. He was 
reputed to ride to the hounds at 
his advanced age. His main client 
seemed to be an outfit called 
Library Covers. Q specialised in 
suing non-paying businesses which 
advertised on the covers of books 
loaned out by the many private 
lending libraries. If judgment were 
obtained against a non-payer of the 
agreed fee for such advertising expo-
sure as a library cover offered, then 
the debtor could be summoned to 
appear in the Judgment Summons 

Court where orders for instalment 
payment were usually made – nom-
inally under threat of imprisonment 
if the order were disobeyed. A 
throwback to Dickensian Debtors’ 
Prisons. But few ever went to jail for 
debt. The prisons found debtors a 
nuisance: all you had to do to thwart 
imprisonment was either pay up or 
apply for a rehearing.

Tenancy cases were numerous 
thanks to rent control legislation 
which greatly favoured tenants 
and made being a landlord rather 
uneconomic for some. The Act ena-
bled many elderly sole legal prac-
titioners to keep their occupation 
of city offices at very modest rents. 
Those tenants who were unable to 
pay for a lawyer to appear for them 
could call on the free services of the 
Rents Officer, an employee of the 
Labour Department (now part of the 
Ministry of Everything, aka MBIE). 
One of the Magistrates, H Jenner 
Wily SM – recognised as one of the 
better legal minds on that Bench –  
actually wrote a textbook on the 
Tenancy Act which ran to at least 
two editions and was a best seller 
for Butterworths (no funny names 
for legal publishers in those days).
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The DP Court
The Destitute Persons’ Court (DP Court) dealt with appli-
cations for separation and maintenance by women who 
would usually in those aggressively male chauvinist 
days be deserted and left with nothing. Because legal 
aid did not arrive until 1969, most lawyers appeared 
for applicants for little or no fee. Although divorce and 
many other ancillary matters such as custody and access 
were dealt with in the Supreme Court, magistrates could 
and did make orders affecting children in the DP Court. 
Unmarried mothers in those days got a particularly raw 
deal. They were treated as pariahs and often sent away 
from their home town lest they bring “shame” to their 
family. They were often pressured to surrender their baby 
for adoption and forbidden the chance to bond with the 
new-born. Those who did not adopt out could obtain a 
paternity order against and seek child maintenance from 
the child’s father. The magistrates exercised jurisdiction 
to make adoption orders which provided good business 
for those lawyers who acted for institutions (often run 
by churches) which provided maternity hospitals for 
unmarried mothers. How things have changed!!!

The Family Court with its far-reaching jurisdiction, 
specialist judges, counsellors and other accoutrements is 
a far cry from the smallish room in the Dilworth Building 
where the DP Court operated. Counsel sat around a table 
and there was little prospect of confidentiality. Most of 
the women applicants for separation and maintenance 
orders had been badly treated by their husbands (there 
were few de facto relationships in those days). They 
were usually dealt with sympathetically by the Court 
and, like the Rents Officer, there was a state-provided 
Maintenance Officer whose job it was to pursue main-
tenance dodgers. His strike-rate was not impressive. 
Many sad cases came before this court which lacked 
proper resources and the introduction of a Family Court 
in 1981 was a long-overdue reform.

Counsel who frequented the DP court used to seek 
separation orders which, after three years, could form 
the grounds for a divorce petition. People could usu-
ally find the funds to pay for a divorce – particularly 
if remarriage was contemplated – whereas there was 
never much remuneration for lawyers from DP Court 
work. Separation agreements had the same effect and 
were often negotiated and signed at the DP court. Most 
legal firms did DP work on a pro bono basis before legal 
aid was introduced.

Mick Robinson, george Skelton and Jimmy Dickson 
were probably the most frequent attendees of the DP 
Court, although most other court lawyers could be seen 
there from time to time. They generated many anecdotes 
and the law no longer has such colourful characters. 
Despite the huge volume of work they took on, they all 
did well for their clients and exercised great cunning 
and judgement.

The Traffic Court was often conducted in the Masonic 
Lodge Building on Princes Street. The magistrate perched 
on a sort of stage at a trestle table and looked down 

on the customers in the body of the hall. My first-ever 
appearance after my admission as a solicitor only in 
1957 was here. A former fellow-boarder at my old school 
had been charged with speeding. He had little money. I 
was able to persuade a reluctant Jack Kealy to impose a 
fairly modest fine. The Lodge courtroom was utilitarian 
and no place for legal histrionics!

The run-down courtroom in High Street was also 
the venues for inquests, conducted by the Auckland 
Coroner. In my day a courteous Otahuhu lawyer called 
Alan Copeland had succeeded a Mr Addison who had 
held the job for many years. There were none of the airs 
and graces of today’s Coroner’s Court – specially-gowned 
judges, lots of counsel representing a wealth of possibly 
affected interests, wide media publicity etc. The sole 
evidence came usually from a constable reading a pre-
pared statement summarising all the facts and laden 
with hearsay, often to the third degree. Nobody ever 
objected to the slack procedure which resulted in the 
Coroner pronouncing on the cause of death. There were 
no interventions by assorted pressure groups, grieving 
relatives, nervous employers, insurers and the like, as 
one might expect today.

And now, the Magistrates
What of the Beaks themselves? The senior was Len 
Sinclair who ran his court efficiently and well and 
who gave counsel a reasonable run. Like some of his 
colleagues, he preferred not to get too involved with any 
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complicated legal arguments and 
one had to wait a while sometimes 
to receive a reserved judgment in 
a civil case. He had been an ad hoc 
judge sent to Niue in the 1950s to 
try the three killers of the Resident 
Commissioner there. They were all 
sentenced to hang on the island but 
narrowly escaped execution after a 
concerted public campaign in their 
favour and the lodging of an appeal 
to the Privy Council.

Jenner Wily, mentioned earlier, 
did not mind a legal argument 
provided it was reasonable. But he 
was fairly austere and light-hearted 
moments were rare. He worked 
very hard and I doubt whether 
he would be seen at the Northern 
Club in the afternoons to which 
some of his colleagues repaired to 
play snooker. As well as his tenancy 
book, he wrote one on Magistrates’ 
Court practice which concentrated 
on civil procedure.

Fred McCarthy was kindly and 
amiable and given to referring 
to cases in the House of Lords as 
authority for whatever course he 

was to take judicially. Sometimes, the names of and 
references for these cases did not benefit from over  
close scrutiny. Fred had been a partner of Sir Trevor 
Henry who became a Supreme Court judge in the 1950s. 
Fred’s claimed circle of friends and acquaintances was 
fairly broad which could be helpful if one were able to 
name-drop during a plea in mitigation. After retirement, 
Fred became Transport Licensing Appeal Authority (if 
not that, some similar tribunal). Sadly, he died suddenly 
during an Auckland-Wellington flight.

Malcolm Cort Astley (“Cort” to his friends) was a big 
man with one artificial eye. But nobody knew for sure 
which was the glass eye. He was a bit ponderous and 
given to saying, “The law is plain, my duty is clear” or 
for variety, “My duty is plain, the law is clear”. Despite 
the pomposity, no doubt acquired during his practice 
in Dargaville as a colleague of the Holland Government 
Attorney-General Clifton Webb, Astley was not as fierce 
in his decisions as he was in manner and usually arrived 
at a reasonably predictable result.

Bob grant rarely reserved a judgment. He was a rapid 
firer from the hip but with a huge store of experience 
of human nature and common sense – his decisions 
were usually unchallengeable. With a striking mane of 
grey hair and some charm, he motored through the lists 
with great efficiency. He could be relied on to give a first 
offender a chance by not imposing imprisonment unless 
he really had to do so. Bob, in the Judgment Summons 
Court, articulated rapidly and repeatedly the necessary 
mantra which went something like: “No appearance. 
No excuse. Debtor is to pay x pounds per week off the 
judgment debt. In default 7 days’ imprisonment”.

Stan Spence was hugely respected for his courteous 
and compassionate style on the bench and for being the 
best magistrate for a civil case. The only problem was 
that he reserved most of his judgments for a long period. 
When he died suddenly (to the great sadness of the bar) 
there were many undelivered reserveds which died with 
him. Stan had never been a partner in a law firm. He had 
been employed for many years at Nicholson, Gribbin, 
Rogerson & Nicholson where accession to partnership 
rarely occurred. That formidable advocate of the 1950s, 
John terry, was in a similar situation to Stan. After years 
at Nicholson Gribbin he left to form his own practice.

Alan Coates, who was appointed to the magistracy 
later than the others mentioned, was hugely respected 
in the profession as a competent solicitor and Vice-
President of the Law Society. On the Bench he was 
dignified, courteous and effective without any manner-
isms or idiosyncrasies. In retirement, he was appointed 
a temporary Supreme Court Judge – the first-ever 
magistrate to achieve that office. He struggled a bit at 
first – not helped by some insensitive scheduling which 
gave him some complicated civil cases in his early days 
with subject-matters like marine insurance and crafty 
taxation structures. But his innate qualities ensured that 
his transition became reasonably successful.

It was said – no doubt uncharitably – of Jack Kealy 
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that he owed his appointment as a 
magistrate to his having been the 
unsuccessful National candidate 
for Auckland Central, then a safe 
Labour seat. Jack’s knowledge of 
the law appeared to be modest. 
Yet he tried hard, although given 
to persuading parties in civil cases 
to settle, usually without effect. 
He was made Chair of the Town 
& Country Planning Appeal Board, 
predecessor of today’s Environment 
Court but without that Court’s high 
regard or expertise. Town Planning 
was in its formative stages with a 
badly-drafted Act and councils 
which were laws unto themselves 
(even more than they are now!). 
Jack, despite his best and sincere 
endeavours, did little to clarify the 
law in this area or to enhance the 
public acceptance of planning as a 
necessary burden of modern life. 
The whole resource management (as 
we must now call it) process had to 
await the appointment as Chairman 
of the Planning Board of Arnold 
turner in the 1970s. He ruled his 
tribunal with great efficiency and 
firmness and created credibility for 
the planning process.

Provincial courts
The magistrate who sat in provincial 
courts from Pukekohe to Thames, 
from Huntly to Te Aroha – name 
virtually any town in the Waikato/
King Country except Hamilton – 
was Bill Freeman. He rarely if ever 
reserved a judgment, rarely sent 
anybody to prison, rarely listened to 
a legal argument. Nobody was quite 
sure where he had practised before 
appointment – which was appar-
ently a long time ago. I did hear one 
story which had him as a clerk in the 
Justice Department. Bill was rarely 
appealed because of his low rate of 
judgment production and his reluc-
tance to imprison. On the Bench, he 
often seemed distracted but kindly. 
He did a huge mileage and must 
have saved the Department much 
money because of the width of his 
exercise of jurisdiction.

Stewart Hardy – former Deputy 
Mayor of Wellington – was small 
of stature but his sentences were 

anything but small. Drunken driv-
ers could all expect prison, even 
for a first offence. He conducted a 
one-man crusade in the Waikato 
for better driving and enjoyed 
some success through fear tactics. 
Supreme Court judges visiting 
Hamilton on circuit would rou-
tinely have a long list of sentence 
appeals from those drivers sent 
unexpectedly to prison and most 
appeals succeeded. Stewart was 
unrepentant and undeterred by the 
many reversals. He and Mr Justice 
Hardie Boys (the elder) were often in 
a judicial stand-off over the appeals.

I had two civil fixtures before 
Stewart Hardy in my first year of 
practice. Both in country courts. 
His modus operandi, if you were 
lucky, was to listen to the plaintiff ’s 
opening and then demand to see 
counsel in Chambers. I well remem-
ber squeezing into the tiny room 
backstage in the Te Kuiti courthouse 

to be told how my opponent and 
I ought to settle a motor accident 
case. His views of the case were 
formed before he had heard any 
evidence. On another occasion, he 
gave me – just four months admitted 
and reliant on public transport – a 
lift from Putaruru to Hamilton in his 
large car. I was able to observe the 
swiftness of the driving of one who 
regularly denounced speedsters 
and to listen to his views on the 
Supreme Court judiciary.

There were others before whom 
I had not appeared. “Whisky 
Bill” Inglis – a former World War 
II General – presided in Hamilton 
with no great reputation as a lawyer. 
Northland had a Mr Herd SM of 
whom I know little.

The next echelon
Moving on to magistrates in my 
later years of practice before legis-
lation in 1981 made them all District 
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Court Judges.
The best lawyer and the most con-

siderate and astute magistrate was 
Cecil Eustace Hayward Pledger 
– known as Max. He was courte-
ous, humane and on occasions 
firm – with no tickets on himself. 
He knew the law well and had 
been a well  regarded practitioner 
in Hawke's Bay. Sadly, he died when 
making submissions to the Royal 
Commission on Abortion, etc, in 
1976.

Hector gilliand was obsessive 
about punctuality. It was rumoured 
that he would wait outside the mag-
istrates’ entrance to a courtroom 
until the stroke of 10am when he 
would proceed quickly on to the 
bench and strike out any matter 
for which there was no counsel 
in attendance. He was not a bad 
lawyer and if he agreed with your 
legal argument, he would nod agree-
ment often. I had this experience 
when acting for a grandmother of 
an orphaned child who was seeking 
custody of the child. Hec had formed 
the view, after reading the affidavits, 
that the grandmother was to be 
preferred as guardian of the child 
over the mother’s sister and nodded 
vigorously at me as I delivered 
submissions. Said to belong to an 
evangelical church, Hec was fairly 
tough in his sentencing.

Bill Meade (known as “Slogger”) 
was a kindly man with a good legal 
mind who was conscientious almost 
to a fault. He worried a lot about 
his cases – particularly about what 
sentence to impose. Unlike Hec 
Gilliand, Bill did not see speedy 
disposition as universally desirable 
and cases could take a long time. 
He could feel harassed by slick or 
supercilious counsel to whom he 
sometimes showed a sterner side to 
an otherwise long-suffering nature.

Harry Rosen (the same name 
as the eponymous chain of mens-
wear stores in Toronto) had been a 
partner in Meredith Meredith Kerr 
and Cleal (as Meredith Connell 
once was). There he specialised in 
appearing for the Inland Revenue 
on tax prosecutions, invariably sub-
mitting that “The Department takes 

a very serious view of this matter”. 
Although he had a good legal brain, 
he was not noted as being “user-
friendly” when in practice: he did 
not change his demeanour when 
on the bench. He could be disa-
greeable to counsel and witnesses 
but usually his decisions were 
unexceptionable and usually correct 
and his penalties not excessive. He 
did have a warmer side. He did a lot 
of good work for Jewish charities. 
He was a prodigious reader and on 
most lunch hours, could be seen 
walking down Lorne Street towards 
to the Magistrates’ Court armed 
with many library books from the 
Auckland Public Library. I remember 
him with some affection because 
when my appointment as a judge 
was announced, his wife telephoned 
to say that Harry was seriously ill 
but that he had asked her to pass on 
his congratulations and his approval 
of my appointment.

Dg Sinclair was not one who 
radiated bonhomie either on or off 
the bench. He had not been known 
in Auckland when appointed, 
having been a solicitor in Paeroa. I 
was on the Law Society Council then 
and had the task with some other 
Council members of welcoming 
him on behalf of the profession. 
His response to our welcome was 
muted. When on the bench, he 
spoke little and looked rather grim.

The Licensing Committee
DG was made Chair of the Licensing 
Committee. One of the tasks of this 
body was to allocate wineshop 
licences – usually only one – in 
areas which the Licensing Control 
Commission had decreed should 
have one or more wineshops. 
This was under the old Licensing 
Act and before the current crazy 
system where local authorities 
grant liquor licences to premises 
where feral youths attack and rob 
the licensees – especially in lower 
socio-economic areas. There was 
huge competition amongst wineries 
and other dispensers of alcohol for 
a wineshop licence. Usually, the 
potential available premises in the 
designated suburb were few and 

not purpose-built. Often several 
contenders for a licence each had 
some form of conditional purchase 
agreement with the owner. One of 
the alleged criteria for the grant of 
a licence was the suitability of the 
premises. Most of the premises on 
offer were fairly unsuitable and usu-
ally there was little to distinguish 
the merits of one application from 
another. DG and his committee 
members would listen to several 
days of witnesses extolling the 
superiority of their applicant and 
their applicant’s premises. He sat 
there Buddha-like, hardly saying a 
word, while the lawyers postured 
away, trying to draw distinguishing 
winning features of a particular 
application while denigrating the 
opposing applications which could 
be up to eight or nine in popular 
locations. DG and his committee 
might just as well have tossed a 
coin since they had to choose one. 
The reasons given were often pretty 
spartan but he was shrewd enough 
to make them fairly appeal-proof.

John Hetherington Murray (aka 
Lord Pupuke) was the first judicial 
officer at the North Shore court – 
located then in Takapuna. He had 
been in practice in Hamilton and 
secretary of the local law society. 
He was, to quote obituary writers 
in the better English newspapers, 
“not plagued by self-doubt” and 
given to sentencing by delivering 
a lengthy homily to the defendant. 
Local legend had the usual form of 
entering a guilty plea adapted to 
“We consent to take the homily as 
read and enter a plea of guilty”. He 
achieved some notoriety when he 
heard the prosecution of the Rugby 
legend, Don Clarke. I forget exactly 
what the charge was. In a character-
istically long judgment John Murray 
acquitted the defendant and on the 
way, made a plea for magistrates to 
be called “Judge” (not really an issue 
in the case).

There were other magistrates 
whom I did not encounter or else 
encountered fleetingly. No doubt 
there were some “characters” 
amongst them and I hope someone 
might tell us about them. ▪

L E g A L H I S t O RY

6 9

L AW tA L K  9 3 1  ·  A U G U S T 2 0 1 9



Haenga, Morgan Whiu taikaha
Would any lawyer holding a Will for the above-
named, late of Palmerston North, Sickness 
Beneficiary, born on 1 June 1938 who died on 
9 April 2003 , please contact Toby Manktelow 
of Innes Dean Tararua Law:
 toby@innesdean.co.nz  
  (06 952 3267 
  PO Box 43 Palmerston North 4440

Butterfield, Matthew James
Would any lawyer holding a will for the above 
named, late of 7 Hauraki Road, Hauraki, 
Auckland, Manager/Company Director born 
on 28 February 1977 who died between 6 and 
9 June 2019 , please contact: Kim McDonald of 
Jackson Russell :
  kim.mcdonald@jacksonrussell.co.nz
  09 3006917  
  PO Box 3451 Auckland 1140

Moeke, Reginald Kamureti
Would any lawyer holding a Will for the above-
named, late of Whakatane, Whakatane District 
Council Drive/Kaumatua, born 21 July 1938 who 
died on 16 October 2004 , please contact LMC 
Law
 sam@lmclaw.co.nz 
 07 886 0553
  PO Box 250, Tokoroa 3444

Powley, Robert
Would any lawyer holding a Will for the above-
named, late of  Unit 2 , 522 Worcester Street, 
Linwood, Christchurch, who died between 28 
October 2018 and 7 November 2018 , please 
contact Murray Little of Cruickshank Pryde 
Lawyers 
 murray.little@cplaw.co.nz 
 03 21 44069
  PO Box 857, Invercargill 9840

Pahl, Deborah Jayne 
Would any lawyer holding a will for the above-
named, late of 226 Onewa Road, Birkenhead, 
Auckland, Dentist, born on 9 April 1970, who 
died on 30 June 2019, please contact Kay 
Massey, Solicitor of Robert Barnes
 robertbarneslawyer@gmail.com
 09 418 0763 fax 09 418 0332
  DX BP 65501, PO Box 34 154 Birkenhead, 

Auckland 0746

Pieterse, Kurairirangi Raewyn 
Would any lawyer holding a will for the above-
named, late of Waikato, born on 20 November 
1964, who died on 3 June 2019, please contact 
Matthew Barnett, Niemand Peebles Hoult:
 matthew@nplaw.co.nz 
 (07) 959 1818, Fax number (07) 959 1817
  PO Box 1028, Hamilton 3204

Barlow, Michael Redvers 
Would any lawyer holding a will for the above-
named, late of 5 Sainsbury Road, Mt Albert, 
Auckland, who died between 6 June and 11 June 
2019, please contact Dave Dennis, Hammonds, 
Solicitors:
 dave@hammondslaw.co.nz 
 (09) 439 7099, Fax (09) 439 6464
  DX AA23502 or PO Box 16 Dargaville

McLean, Angela Margaret
Would any lawyer holding a Will for the above-
named, late of Richmond, Tasman, born on 22 
June 1988 who died on 2 June 2019, please 
contact Jeff Walker of Walker Murdoch Law: 
 jeff@wmlaw.co.nz 
  (03) 214 0777
 PO Box 1188, Invercargill 9840

Pellow, Richard Keith 
Would any lawyer holding a will for the above-
named, late of 39 Postregna Way, Skye, VIC, 
Australia, born on 11 June 1956 in Huntly, who 
died on 26 March 2019 in Mildura, Australia, 
please contact Jared Moss:
 reception@singhslawyers.co.nz
 (09) 278 7323 
  PO Box 23258, Hunters Corner, Auckland 

2155

Kesha, Hira 
Would any lawyer holding a will for the above-
named, late of Dunedin, Retired born on  2nd 
day of  April 1938 and died on 20 April 2019 , 
please contact David Brett of David L R Brett:
 david@davidbrettlaw.co.nz
 (03) 477 2533, Fax (03) 4741559 
  PO Box 5224, Duniden 9058

Glenie, William James 
Would any lawyer holding a will for the above-
named, late of 1Timaru, born on 17 November 
1939, who died on 18 May 2019 at Timaru, please 
contact Ramses Hunt, Aoraki Legal Ltd:
 ramses@aorakilegal.co.nz
 (03) 687 9480, Fax (03) 688 9749 
  PO Box 803 Timaru 7910

Will 
Notices

Barlow, Michael Redvers
Butterfield, Matthew James
glenie, William James
Haenga, Morgan Whiu Taikaha
Kesha, Hira
McLean, Angela Margaret
Moeke, Reginald Kamureti
Pahl, Deborah Jayne
Pellow, Richard Keith
Pieterse, Kurairirangi Raewyn
Powley, Robert
Rameshwar, Chand
Richards, David Lloyd
teiva, Ngatokorua
Waaka, Charles Ratapu Taukiri
Wilson, Samuel Robert
Weng, Yulan
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An opportunity exists for a barrister to take up a place 
in Harbour Chambers, either on a full-time, or part-time 
basis depending upon individual preference.

Harbour Chambers is a long-established Wellington 
Chambers, currently with twelve barristers. Details can 
be found at www.harbourchambers.co.nz.

This opportunity may interest a senior barrister 
seeking a well-resourced and collegial environment; a 
practitioner with their own practice seeking to establish 
as a barrister; or a more junior barrister working in the 
same area as one or more of the current members of 
Chambers. The main areas of work can be ascertained 
from the website.

A barrister with experience in civil litigation in the High 
Court would be especially welcome.

A confidential inquiry, without obligation, should be 
directed, preferably by email in the first instance to 
Mr Callum Reid, callum.reid@legalchambers.co.nz.

Hugh Rennie QC
Harbour Chambers

HARBOUR CHAMBERS

CAIRNS 
TRANSCRIPTION SERVICE

Transcriber with over 30 years’ legal and medical experience 
available to undertake all your transcription work.  

Cairns Transcription Service has been operational for eight 
years.  I am fast and very accurate.

Initially, the first 30 minutes of audio is provided free of charge 
to allow you to trial my work.  My rate is $35 per hour of typing.

Please call Amanda Cairns on 027 634 2517 or email 
cairnstranscription@hotmail.com

Advertise with us!

Contact our Advertising Co-ordinator:

advertising@lawsociety.org.nz
04 463 2905

LAWTALK LAWPOINTSOUR WEBSITES

Waaka, Charles Ratapu taukiri
Would any lawyer holding a will for the above-
named, late of Christchurch, retired, born on 
19 November 1926 who died on 1 May 2009, 
please contact Tyson Hullena of Kahui Legal:
  tyson@kahuilegal.co.nz
  04 495 9980
  PO Box 1654, Wellington 6140

Weng, Yulan
Would any lawyer holding a Will for the above-
named, Retired, born on 28 January 1942, who 
died on 19 June 2019, please contact David Liu, 
Yu Lawyers Limited: 
 david_liu@xtra.co.nz 
 09 620 8228
 PO box 96135, Balmoral, Auckland 1342

Wilson, Samuel Robert 
Would any lawyer holding a will for the 
above-named, late of Bali, Indonesia, formerly 
Dunedin, born on 11 June 1977, who died on 
14 May 2019, please contact Chris Burke, Race 
Douglas Burke
 chris.burke@racedouglasburke.nz
 03 477 3947
  PO Box 538, Dunedin 9054

Teiva, Ngatokorua 
Would any lawyer holding a will for the above-
named, late of Christchurch, Machine Operator,
born on 28 February 1964, who died on 6 
December 2018, please contact Eric Lee of 
Canterbury Legal
 eric@canterburylegal.co.nz 
 03 377 0792
  PO Box 22 115, Christchurch 8011

Rameshwar, Chand 
Would any lawyer holding a will for the above-
named, late of 34 Robert Ross Place, Manurewa, 
Digger Operator, born on 13 November 1957 
who died on 22 April 2019, please contact Jared 
Moss:
 reception@singhslawyers.co.nz
 (09) 278 7323 
  PO Box 23258, Hunters Corner, Auckland 

2155

Richards, David Lloyd 
Would any lawyer holding a will for the above-
named, late of 101 Hill Road, RD 2, Te Aroha 
and Kiwitahi, Morrinsville, who died on 15 June 
2019, please contact Michael Ryan of Ryan Law:
 michel.ryan@ryanlaw.co.nz
 (07) 884 0002 
  PO Box 77 Te Aroha 3342
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Civil Litigation Solicitors
Shine Lawyers is seeking expressions of interest from 
capable lawyers to fill the following positions:

• Civil litigation / employment solicitor, 6+ years PQE to 
join our Auckland Office

• Civil litigation solicitor, 4+ years PQE to join our 
Christchurch Office

Shine Lawyers is the New Zealand office of one of the 
largest specialist plaintiff litigation firms in Australasia.  If 
you want to build your practice within an exciting law firm 
that is really going places, you need to talk to us.  We are 
looking for solicitors who will:

• Manage a broad range of civil litigation files with support 
of our Directors and be part of a specialised team;

• Have an interest in plaintiff litigation and being involved 
in high profile civil litigation, including representative 
actions;

• Be eager to have direct client contact and appear in 
court or mediations;

• Appreciate real opportunities to advance within the firm;
• Enjoy a supportive and flexible work environment.

Experienced civil litigators looking to advance their career 
should contact us.  Opportunities exist with Shine to expand 
practice areas, particularly in the employment, estates and 
immigration areas.

Send your CV and covering letter to:
Natalie Tofilau, General Manager – Operations 
ntofilau@shinelawyers.co.nz

P A N E L  M E M B E R S

Applications close on 23 August 2019.

The Minister of Justice is seeking expressions of interest 
from persons who wish to be considered for the role of 
part-time Panel Member of the Human Rights Review 
Tribunal.

The Tribunal hears and determines proceedings under 
the Human Rights Act 1993, the Privacy Act 1993 and 
the Health and Disability Commissioner Act 1994 after 
complaints have first been dealt with by the Human 
Rights Commission, the Privacy Commissioner and the 
Health and Disability Commissioner pursuant to their 
respective Acts.  

Full details of the role including position description 
and application form are available from the Ministry of 
Justice website www.justice.govt.nz/about/statutory-
vacancies

H U M A N  R I G H T S  
R E V I E W  T R I B U N A L

Share of centre  
North Island city 
practice for sale 

A successful private client practice is selling a half 
share in this partnership together with a half share 
in the office building occupied by the partnership 
and the option to purchase the retiring partner’s 
house to a suitable buyer. 

The practice has a large longstanding local 
clientele with good opportunities to expand. 

The buyer would ideally have property and estate 
expertise to complement the partnership. 

The retiring principal will remain involved with the 
practice as a consultant. 

The retiring principal’s house property is in an 
exclusive treelined street within fifteen minutes 
walking distance of the office.

Please contact the advertiser: 
dougdron1@gmail.com

REFEREES, DISPUTES TRIBUNAL
Christchurch

There will shortly be a process for the appointment of 
Referees in the Christchurch Region. Members of the 
public are invited to submit the names of persons who 
are considered suitable for appointment as Referee.

Nominations must be sent in writing or by email. They 
must contain the name, address, telephone number 
and email address of both the nominator and the 
person being nominated.

Once a nomination has been received, the person 
who is nominated will be sent an application pack 
with details relating to the position and how to apply 
for it.

Nominations are to be made to the Principal Disputes 
Referee, DX SX11159, Wellington 6011, Ph: (04) 462 
6695, or email Kelly-Lea.Brown@justice.govt.nz

Nominations must be received by this office no later 
than 12 noon on Wednesday 21 August 2019.
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CPD Calendar

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIL LITIGATION AND EMPLOYMENT 

STRATA LAW – ETHICAL 
ISSUES

  
1.5 CPD hours

Tony Hughes-Johnson 
QC

This webinar will address a number of strata ethical legal 
issues from the perspective of the current New Zealand 
law, consider the rules of professional conduct relating to 
conflicts of interest, examine some of the key cases and 
outline possible solutions to typical issues experienced by 
practitioners in this area.

Wellington 28 Aug

INTRODUCTION TO CIVIL 
LITIGATION SKILLS

  
9 CPD hours

Roderick Joyce QSO QC
Sandra Grant
Nikki Pender
Paul Radich QC

This workshop is an excellent opportunity for recently 
admitted practitioners to develop practical skills in civil 
litigation in an intense small-group workshop. You will learn 
how to handle a single file from beginning to end, be able 
to identify and understand the various steps in the process, 
develop the practical skills you need to handle this and a 
range of other litigation files, competently and confidently. 

Note: Douglas Wilson Scholarship applications close 23 Sept.

Wellington

Auckland 2

21-22 Oct

4-5 Nov

COMPANY, COMMERCIAL AND TAX

TAX CONFERENCE – THE 
ROAD AHEAD

  
6 CPD hours

Chair:
Fred Ward

The annual NZLS CLE Tax Conference focuses on the most 
relevant tax developments and issues for lawyers, whether 
you are a tax specialist or commercial or private client 
advisor,  and is designed to ensure you are kept abreast of 
the latest developments that may affect your clients.

Auckland 

Live Web Stream

12 Sep

12 Sep

TORTS UPDATE

  
4 CPD hours

  
4 CPD hours

Andrew Barker QC
Professor Geoff McLay

This seminar will consider what is happening in the world of 
torts including the most important recent cases and a brief 
practical review of the theory that is driving them. 
Note: please see NZLS CLE website for updated brochure.

Dunedin

Christchurch

Wellington

Auckland

Webinar

17 Sep

18 Sep

19 Sep

23 Sep

19 Sep

CRIMINAL

DUTY LAWYER TRAINING 
PROGRAMME

  
11* CPD hours

Local Presenters Duty lawyers are critical to the smooth running of a District 
Court list. Here is a way to gain more of the knowledge and 
skills you need to join this important group. This workshop is 
made up of several parts.

*CPD hours may vary, see website

Various Aug-Oct

INTRODUCTION TO 
CRIMINAL LAW PRACTICE

  
13 CPD hours

Brett Crowley A practical two-day workshop covering the fundamentals of 
being an effective criminal lawyer. This workshop will benefit 
all practitioners wanting to be appointed to level one of the 
criminal legal aid list, and those recently appointed to level 
one.  
Note: Douglas Wilson Scholarship applications close for 
Auckland 31 July.

Auckland 2-3 Sep

FAMILY

FAMILY LAW 
CONFERENCE

  
13 CPD hours

Chair: Rachael Dewar We extend to you the warmest of invitations to register 
for the Family Law Conference which has the theme: The 
Winds of Change: Mā te hau tōrua. This biennial event has 
become a sell-out, “must-go” occasion, noted as much 
for its enthusiastic collegiality as for the high quality of 
the business sessions. Both practical and provocative, 
the programme will provide practitioners at all levels of 
experience with two days of stimulating engagement on 
topics of essential importance and interest. See you in 
Wellington!

Wellington 7-8 Nov

PROPERTY AND TRUSTS

GUARANTEES

   
2 CPD hours

Michael Harper
Michael Lenihan

Guarantee law is constantly evolving and this seminar will 
provide an update of the key recent developments in this 
area coupled with an examination of some of the recent 
case law in considering the implication for your clients on 
a practical level. This seminar will include: a discussion on 
the recent developments in s 27 of the Property Law Act 
2007; analysis of recent developments in Australia and their 
potential impact in New Zealand; the application of the 
contra proferentem rule in interpreting guarantees, and then 
there’ll be an open floor for general questions.

Auckland

Live Web Stream

6 Aug

6 Aug

OTHER PRACTICE AREAS



Online registration and payment can be made at: 
www.lawyerseducation.co.nz

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111

PROGRAMME PRESENTERS CONTENT WHERE WHEN

PROPERTY AND TRUSTS

RESIDENTIAL PROPERTY 
TRANSACTIONS

  
13 CPD hours

Lauchie Griffin
Michael Hofmann-Body
Nick Kearney
Michelle Moore
Duncan Terris
Anita Wan

This small group intensive workshop guides you step-by-step 
through through three transactions: a stand-alone fee simple 
residential dwelling, a cross-lease dwelling and a unit title 
property.

Auckland

Hamilton

12-13 Aug

26-27 Aug

CONSTRUCTION 
LAW – ISSUES AND 
OPPORTUNITIES

  
6 CPD hours

Chair: Andrew Skelton It is a challenging time for the construction industry. This 
intensive has practical guidance and insights to help 
you provide the best advice for your constuctions and 
infracture clients. Topics covered include: procurement 
models; effective use of dispute resolution, and case law 
developments.

Christchurch

Auckland

Live Web Stream

23 Oct

24 Oct

24 Oct

PRACTICE AND PROFESSIONAL SKILLS

LEGAL EXECUTIVES 
CONFERENCE

  
11.5 CPD hours

Chair: Pam Harliwich A sell-out in 2017, the biennial “must attend” conference for 
all legal executives. The conference recognises the specialist 
role of legal executives in legal practice with a programme 
designed to be directly relevant to the day-to-day work 
carried out by the majority of legal executives.

Wellington

Live Web Stream

19-20 Aug

19-20 Aug

FEES AND  
FEE-CHARGING 
PRACTICES

  
1 CPD hours

Paul Collins Getting the billing process right can often be extremely 
challenging but it is essential that you are able to do this in 
order to foster and maintain good relationships with your 
clients and avoid pitfalls. This webinar will assist you with 
this process in considering; structuring costs, including 
current trends in effective fee-charging practices; genuine 
alternatives to time costing; revisiting the Rule 9.1 fee factors; 
and overcharging and wrongful fee-charging practices.

Webinar 21 Aug

KUA AO TE RĀ: 
MĀORI CULTURAL 
DEVELOPMENT FOR 
LAWYERS

  
6 CPD hours

Alana Thomas
Apimaera Thomas

This one-day workshop is specifically tailored for lawyers and 
is designed to enhance your ability to connect with Māori who 
you may be working with as clients, stakeholders, partners, 
or in another capacity. Experienced facilitators will guide you 
through an interactive day as you consider the who, why and 
the how to successfully engage with Māori in the law.

Christchurch 27 Aug

STEPPING UP – 
FOUNDATION FOR 
PRACTISING ON OWN 
ACCOUNT

  
18.5 CPD hours

Director: 
Warwick Deuchrass

All lawyers wishing to practise on their own account whether 
alone, in partnership, in an incorporated practice or as a 
barrister, will be required to complete this course. 

Wellington

Auckland 3

12-14 Sep

21-23 Nov

TRUST ACCOUNT 
ADMINISTRATORS 

  
4 CPD hours

Philip Strang How do you keep a trust account in good order? This practical 
training is for new trust accounting staff, legal executives, 
legal secretaries and office managers.

Auckland

Hamilton

18 Sep

19 Sep

TRUST ACCOUNT 
SUPERVISOR TRAINING 
PROGRAMME

  
7.5 CPD hours

Philip Strang Under the Financial Assurance Scheme all practices operating 
a trust account must appoint a qualified trust account 
supervisor. A candidate must be a lawyer and must pass 
the NZLS trust account supervisor assessments, which take 
place during a full day programme. The training consists of 
self-study learning material (approx. 40-50 hours) to help you 
prepare for the assessments.

Wellington

Auckland 2

Christchurch

24 Sep

5 Nov

12 Nov

MEDIATION SKILLS AND 
STRATEGIES – CIVIL/
COMMERCIAL, FAMILY, 
EDUCATION DISPUTES

  
13 CPD hours

Virginia Goldblatt
David Patten
Denise Evans

Building on the prior workshop Mediation Principles and 
Process (previously Mediation for Lawyers Part A) you 
will learn and practise essential mediation skills in order 
to prepare to become a mediator.  Will offer area-specific 
coverage as well as generic skills.

Auckland 18-19 Oct



Save Precious Time!
EasyReference – papers at 
you fingertips
Did you know there are hundreds of NZLS CLE conference  
papers that you can have instant access to?

Research made easy – how you benefit
• 100’s of papers to choose from 
• Written by leaders in the field
• All practice areas included
• Searchable PDFs
• Instantly accessible and downloadable
• Saving you precious time

Check EasyReference out at www.lawyerseducation.co.nz  
and see how it can help with your research.

www.lawyerseducation.co.nz
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A New 
Zealand 
Legal 
Crossword
SET BY MĀYĀ

Solution to July 
2019 crossword
Across
1 Behest, 4. Squawked, 
9. Coleridge, 11. Tutsi, 
12. Winkelmann, 13. Emit, 
15. String Section, 18. Summa Cum Laude, 
20. Exit, 21. Persecutor, 
24. Epati, 25. Ill At Ease, 26. Idealise, 
27. Estate.

Down
1. Backwash, 2. Helen, 
3. Street Name, 5. Queens Counsel, 
6. Arty, 7. Kathmandu, 8. Dainty, 
10. Dame Sian Elias, 14. Dislocates, 
16. Rusticate, 17. Derriere, 
19. Yemeni, 22. Tiana, 23. Bill.  

LIFESTYLE

Across
7 Learned ma or woma with 
followers of yeah on grasslands 
with trees (9)

8 Object to prune with a type of 
string? (5)

9 Normal method they challenge, 
say – they can make a difference (9)

10 Get together for a religious 
ceremony (5)

12 Jeers, curt, directed towards 
item designed to keep a child safe 
(7,4)

15 Month in which a bird produces 
wind (7)

16 Curbs excesses – mostly on 
Spanish plains, they say (5,2)

18 Concerning Kelly – turncoat, or 
invigorator? (11)
21 She's "gamblish" ? (5)

22 Harangues princess at head of 
iwi (9)

23 Fatuous and irrational to 
abandon society (5)

24 In more recent millennia, 
marrying is approximate (9)

Down
1 She's the motor lubricant, not I! 
(5)

2 She's 19 after I moved (5)

3 She beat her husband, fired with 
enthusiasm, and always hit the spot 
(5,)

4 She's in that place – Saudi Arabia 
(7)

5 She's in a following, sceptic! (9)

6 She's adult, somewhat 
unpleasant, and continent (9)

11 She was taken with Paris (5,2,4)

13 She's French, sweet, and crazy 
about Eileen (9)

14 She was an early riser from the 
U.S.S.R. (in a 12?!) (9)

17 She's titled like the afternoon (7)

19 She's a mid-length recording at 
one? (5)

20 She's a Spinner, perhaps (5)
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LIFESTYLE

Jock Anderson is familiar to many 
lawyers from his long career as a 
court reporter and legal commen-
tator and for the popular lawyer 
profiles he has written every week 
for the past four years for the Law 
Society’s LawPoints e-newsletter.

For 61 years Aberdeen-born Jock 
(now 72) had to admit to having 
never been back to his homeland. 
Then, for five weeks in March and 
April, Jock strode and drove the 
highways and byways of Scotland 
for the first time since 1958.

This is a sporran’s-eye view of 
one man’s Celtic Crusade involv-
ing a courthouse that’s a tourist 
destination, a wizard’s grave, an 
emotional trip to the Culloden 
battlefield, some traditional 
Caledonian cooking, and surviving 
a brief foray into ‘enemy territory’.

Stepping foot on Scottish soil 
– albeit at Edinburgh’s busy and 
ever-expanding airport – was some-
thing of an anti-climax.

Until, that is, I got a Scottish 
immigration stamp in my virgin 
passport and saw my old friend 
Elizabeth Robertson, who came to 
meet me from a 24-hour flight and 
take a travel-stunned prodigal to 
Edinburgh’s Braid Hills hotel, my 
comfy home for the next few days.

That was when the significance 
of where I was and the enormity 
of my personal pilgrimage hit me.

I drove all over Scotland, on 
motorways and occasional farm 
tracks, clocking up 2,402 miles 
(3,865km) from Edinburgh to 

One man’s Celtic 
Crusade …
BY JOCK 

ANDERSON

Inverness, Aberdeen, Royal Deeside, 
the Caledonian Canal, Isle of Skye, 
down the west coast to Stranraer, 
ferried across the Clyde to Ireland 
– with a short side trip to Dublin, 
and criss-crossed the Border region.

I even crossed unintentionally 
into England but quickly realised 
my error and did a quick U-turn to 
safety.

Here’s a potted peek into a 
Scotland I barely knew as a child 
and one I know so much better 
now …

Culloden
Every Scot stands at Culloden.

That’s an expression I coined after 
I stood there and wept for our Prince 
and the clansmen who died for him 
on 16 April 1746.

Culloden is a national war grave 
a few miles from Inverness: a bleak, 
bare stretch of moorland where the 
mass graves of the loyal dead are 
marked by simple stones bearing 
their clan names.

Folk come from all over the world 
to touch the memorial cairn and 
walk the battlefield – stained more 
now with tears than blood.

A sweetie from 
Her Majesty
I would not have seen or boarded 
Her Majesty’s Yacht Britannia, 
de-commissioned and permanently 
moored at Ocean Terminal, Leith, 
had my friend and occasional tour 
guide Elizabeth not insisted. “You 
might be surprised,” she said.

She wasn’t wrong. The Queen’s 
former floating home is kept in 

immaculate condition by the Royal 
Yacht Britannia Trust as a major 
Scottish visitor attraction, open 
seven days a week and visited by 
more than 300,000 folk every year.

It is said that she is now the single 
most popular visitor destination in 
Scotland.

Built on the Clyde by John Brown, 
and launched on 16 April 1953, 
Britannia sailed more than one 
million nautical miles before being 
retired in 1997. Her positioning in 
Leith coincided with a redevelop-
ment of the harbour area, and the 
advent of Scottish devolution.

Britannia, liberally sprinkled 
with a host of toy Corgis, is a 
living reminder of an Empire and 
Commonwealth changed.

▴  Jock at the Wizard of the 
North's grave in Aberdeen
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Our tour into every nook and 
cranny included a free sweetie, 
followed by drinks and scones on 
the Royal Deck Tea Room.

Grisly martyrdom in 
bookworms’ haven
In Wigtown, a literary destination 
best known for its many bookshops, 
I spotted by chance a little sign that 
pointed to “Martyrs’ Stake”.

Down a windy road, past the 
ruins of Wigtown Abbey and across 
a narrow boardwalk, stood a tall 
pillar of granite with a crude stone 
seat fashioned at its base, firmly 
embedded in what was once a tidal 
mudflat.

It was here, in 1685, that Scottish 
Covenanters Margaret Lachlan (63) 
and Margaret Wilson (18) were exe-
cuted by Scottish Episcopalians who 
tied them to stakes and let them 
drown in the slowly rising tide, in 
the expectation the women would 
denounce their faith.

They didn’t.
In a country torn by centuries of 

invasion, bloodshed, treachery, vio-
lent suppression and ghastly torture 
– often in the name of the God of the 
day – Wigtown’s Martyrs’ Stake is 
one of the most chilling remnants 
of religious brutality I ever expected 
to encounter.

At the Wizard’s Grave
There was a limited number of pos-
sessions immigrants were allowed 
to bring to New Zealand in 1958. 
Essentially only pots and pans, 
clothing, bedding and Granny’s 
clock.

The bust of John Henry Anderson, 
the famous Wizard of the North, 
plus his top hat and gloves, had to 
be left behind. Where they went, I 
do not know.

But the story of the Wizard has 
remained with me ever since.

I did some research on him over 
the years, finding out how this 
master of stage magic managed, 
among other things, to burn down 

at least two theatres during his stage 
performances – one in Glasgow and 
the other being parts of Covent 
Garden Theatre in London during 
a particularly long and some say 
debauched performance.

The Wizard, also known as the 
Professor and the Celtic Conjuror, 
was – I suspect – my great great 
grandfather. That’s still a piece of 
the jigsaw to be found.

An orphaned Aberdonian, this 
great stage illusionist, magician 
and entertainer – the Elvis of his 
time – lived from 1814 to 1874 and 
lies buried beside his mother in St 
Nicholas Cemetery, Aberdeen.

Down a path that began with 
historian Rory Sweetman in Hawea, 
to historian Colin Barr at Aberdeen 
University, to the special collections 
centre at the Sir Duncan Rice Library 
at Aberdeen University, to Aberdeen 
Magical Society secretary Dave 
Goulding, I found myself standing 

by the Wizard’s grave.
A particular fan of the Wizard 

was the great escapologist Harry 
Houdini, who stood in the very spot 
this photo of me was taken by Dave 
Goulding.

It is said that the Wizard was the 
first magician to pull a rabbit from 
a hat and, while he didn’t invent it, 
he mastered the trick of catching a 
bullet in his teeth.

He was the first stage magician 
to break the tradition of dressing in 
oriental robes and wear full evening 
dress, including that top hat and 
gloves.

He travelled the world, perform-
ing before the crowned heads of 
Europe, including Czar Nicholas 1 
and Queen Victoria. He didn’t make 
it to New Zealand but a daughter is 
said to have.

A master of personal marketing, 
he enlisted youngsters to go around 
the streets chalking “The Wizard Is 
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Coming”, followed by “The Wizard Is 
Here” on footpaths. He distributed 
little pats of butter round coffee 
houses and taverns with the same 
words stamped on them.

Seeing a couple of places where 
he performed in Aberdeen brought 
the reality home. There’s much more 
could be said about John Henry 
Anderson but it will be in another 
forum. It is enough that finding his 
grave was a highlight of my Celtic 
Crusade.

Stovies and oatcakes
After a beer in the Airlie Arms 
Hotel in Kirriemuir, Angus, roughly 
between Dundee and Aberdeen – 
where they had run out of scones 
– I wandered hungry into Bridget’s 
Coffee House.

Bridget’s charitable profits go to 
school, water, medical and coffee 
growing projects in Uganda.

A big plate of steaming hot stovies 

(a potato and meat-based dish) with 
oatcakes, transported me back to 
my childhood.

Probably the most memorable 
meal of all, closely followed by boat-
loads of haddock and haggis balls.

If you haven’t been seduced by a 
plate of stovies you’ve never lived …

A court for all seasons
Inveraray Courthouse was built 
circular, with high windows to allow 
light to shine on the dispensement 
of justice throughout the dreary 
Scottish seasons.

The courthouse and attached 
Inveraray Jail, are among Scotland’s 
most popular tourist destinations.

Completed in 1820, the buildings 
comprised one eight-cell prison 
block for men, women, debtors 
and children as young as seven. 
Airing yards for secure exercise were 
included in 1843.

In 1848 a new model prison, 
well heated and lit by gas, was 
completed, with 12 individual 
cells, a water closet on every floor, 
accommodation for warders, a store 
room and indoor exercise gallery.

Inveraray Jail closed in 1889. 
The Circuit Court met only twice 
in Inveraray after 1900, moved to 
Oban in 1953 and the Sheriff Court 
moved to Dunoon in 1954.

The old courthouse and empty 
prison fell into disrepair but fortu-
nately their significance as the finest 
19th century county courthouse and 
prison in Scotland was recognised.

The Scottish Office undertook an 
extensive renovation and in 1989 
Inveraray Jail opened to the public 
and now attracts visitors from all 
over the world.

Visitors to the courtroom see it 
set out as if the Circuit Court was in 
session, complete with judge, pros-
ecuting advocate general, defence 
counsel and their respective solici-
tors, clerk of the court, a 15-person 
jury, a witness giving evidence, the 
accused and his police guards and 
the mace bearer.

Monks’ quarters at 
Dundrennan Abbey
D u n d r e n n a n  A b b e y,  n e a r 
Kirkcudbright, in the south, is 
one of many fine partially ruined 
examples of ancient ecclesiastical 
architecture.

It was here that Mary Queen 
of Scots spent her last hours in 
Scotland.

Dundrennan was the major 
abbey of the Cistercian order, which 
became wealthy from sheep farm-
ing. Founded on austere principles, 
an Abbott didn’t see why monks 
– who lived in these stone caves – 
wanted to sleep when God’s work 
was to be done.

The Dome
Arguably the most spectacular 
building I enjoyed in Edinburgh was 
The Dome, a magnificent restored 
banking chamber in George Street.

George Street and surrounding 
streets, were an 18th century town 
planning blueprint for gentrified 
“upstairs, downstairs” city living.

In Victorian times many Georgian 
houses were replaced by quality 
shops, showrooms, banks, small 
department stores and banks. 
Today the street remains essentially 
a Victorian townscape, with many 
commercial buildings converted 
into restaurants, coffee shops, bars 
and high quality clothes shops.

Designed by architect David 
Rhind for the Commercial Bank of 
Scotland, the building now known 
as The Dome is a mix of Greek and 
Roman. A pedimental sculpture 
shows a central figure of Caledonia, 
flanked by Prudence, Agriculture, 
Commerce, Enterprise, Mechanical 
Science and Learning.

Over the years the Commercial 
Bank of Scotland became the Royal 
Bank of Scotland.

In 1993 the Royal Bank moved 
out and the building was bought 
by Caledonian Heritable Ltd, who 
created The Dome – featuring a mag-
nificent glass roof over the former 

◂  Inveraray Jail 
 Stuart Wilding ba
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grand telling hall.
Caledonian Heritable also owns Ryans Bar, in down-

town Edinburgh, which houses a superb underground 
whisky and gin sanctuary – Usquabae – claimed by 
some to be the best of its kind in Scotland. It was here 
Elizabeth introduced me to the beautiful Rock Rose gin 
and Fever Tree tonic.

Traquair House
As an amateur student of historic architecture I couldn’t 
resist a sign that took me seven miles south-east of 
Peebles to Traquair House.

Built on the site of an original Royal Stuart hunting 
lodge, Traquair dates back to 1107 and it is said that – 
for the last 900 years – it has been Scotland’s oldest 
continually inhabited house.

Currently the home of Catherine Maxwell Stuart, the 
21st Laird of Traquair, it has been lived in by the Stuart 
family since 1491.

With an in-house brewing tradition going back cen-
turies, the famous Jacobite Ale is brewed here.

Traquair wasn’t open to the public and no one 
appeared to be home when I drove up and took a 
photo of what I took to be the back of the house, later 
to discover it was the unprepossessing front entrance.

These days the house, once visited by 27 Scottish kings 
and queens, and a favourite of Mary Queen of Scots, 
hosts weddings, celebrations, corporate events, short 
stays and various exhibitions.

Secrets of the Silver Screen
No film fan can visit Scotland without seeing some of 
the locations that have made films that feature them 
truly memorable, if you know how to find them.

Segments of Highlander, Hamlet, The Queen, The 39 
Steps, Trainspotting, World War Z, Harry Potter and the 
Chamber of Secrets, Chariots of Fire, Captain America: The 
First Avenger, 2001: A Space Odyssey, Whisky Galore, Hallam 
Foe, Mrs Brown, The Legend of Tarzan, Monty Python and 
the Holy Grail, Braveheart, Skyfall and The BFG, to name 
but a few, were filmed in Scotland – along with many 
television series.

I picked up two great guide books: Set in Scotland – A 
Film Fan’s Odyssey and TV Set in Scotland, produced by 
VisitScotland.

The film location I visited was the Ellengowan pub in 
Creetown, in an inlet on the Solway Firth, a few miles 
from Newton Stewart, where I stayed a couple of nights.

The classic 1973 British horror film The Wicker Man was 
filmed around here, with the Ellengowan pub renamed 
The Green Man for an attempt by publican’s daughter 
Willow (Britt Ekland) to seduce devout Christian police 
sergeant Neil Howie (Edward Woodward).

The fact is that while the film showed Willow (aided 
by a couple of naked stand-ins) writhing through the 

wall from the stoic Sergeant Howie, the actual filming 
of the scene took place in different locations miles apart.

Creetown has a Wicker Man museum. Several towns-
folk took part as extras in the film with the pub and 
nearby butcher shop adorned with faded still shots from 
the cult classic.

The Devil’s Porridge
There’s a fascinating museum at Annan near Dumfries 
which tells the story of the Devil’s Porridge and how 
30,000 people – mainly young women from all over the 
Empire, including New Zealand – worked in what was 
the world’s biggest munitions factory in World War I.

The Devil’s Porridge was how journalist Arthur Conan 
Doyle described the huge cauldrons of nitroglycerine 
mixed by hand for millions of shells and bombs des-
perately needed for Britain’s war effort

Nothing is left of the temporary township that once 
stood here – it was dismantled and taken away between 
the wars. In World War II Annan was a major Royal Air 
Force base where many New Zealand airmen served.

Ancient burial sites
Cairn Holy is the site of two Neolithic burial monuments 
dating back to 4000 BC and now in the care of Historic 
Scotland.

What are known as Clyde Cairns, they lie in what 
is now Cairnholy Farm, in the Dumfries and Galloway 
region, offering views over Wigtown Bay.

▸  Traquair House  Bernt Rostad b
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About 150 metres apart, Cairn 
Holy I is the most impressive, while 
Cairn Holy II is said to be the rest-
ing place of mythical Scottish king 
Galdus.

A taste of Italy
Mention of my birthday produced 
an impromptu little ice-cream cake 
with candle and much laughter 
from the charming family who run 
Papilio’s Italian Restaurant, a short 
stroll from Edinburgh’s Bruntsfield 
Hotel.

Like the butterfly they chose 
for their logo, and accompanied 
by Moet, lashings of Limoncello 
liquer and superb food, our visits 
to Papilio’s were delightful and will 
certainly linger in my memory.

Where civilised life began
The pilgrimage included a couple 
of days in Ireland, requiring an 
uninspiring motorway drive from 
the Belfast ferry to Dublin, and a 
£22 visit to the Guinness Storehouse.

This was as much for Sydney-
domiciled Guinness devotee Doug 

Craighead, a Black Pinter who missed out taking a “holy 
side trip” on a recent holiday in Greece, as it was for me.

I was as fascinated by the structure of the seven-storey 
building which tells the legend of Guinness as I was by 
the slick marketing of Guinness merchandise.

You think of it, they have the Guinness brand on it. I 
settled for a couple of fridge magnets.

In closing
There’s much more could be said:

For example – £120 for a bed at Coolin View B&B 
in Portree, Skye, with breakfast next door and a pub 
“doon the road”; listening to a couple of blokes in 
Coldstream’s Besom Inn recalling in detail the 1513 
Battle of Flodden, fought nearby, as if it was yesterday; 
struggling to make sense of indecipherable Irish road 
directions; scones at the Crown Hotel in Peebles; the 
Brew Dog pub in Castlegate, Aberdeen, opposite the 
Sheriff Court; Galloway Gold beer in Ship Inn, Gatehouse 
of Fleet; Loulabelle’s Café in Innerleithen where “Dugs 
are Welcome”; listening to the many tongues and varia-
tions of Scottish; resisting the temptation to buy tartan 
condoms; falling in love with Edinburgh and planning 
to return; and coming home several thousand dollars 
under budget.

There’s an expression we Scots who choose to live 
in New Zealand have and that is ‘New Zealand is our 
home but Scotland is our country’.

My time in Scotland brought that home to me … ▪
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In the southern states of the 
US the economic importance of 
slavery and the accompanying belief 
in the inherent superiority of the 
white race led to a system of racial 
segregation that was sanctified by 
law and practice. Though frequently 
challenged it became very difficult 
to change.

This is the story consistently told 
by the leading civil rights museums 
I visited in Memphis, Tennessee; 
Birmingham and Montgomery, 
Alabama; and Jackson, Mississippi 
– all stalwart states of the old South.

After many years of shunning 
their own history, Americans are 
increasingly keen to come to terms 
with their past, and the museums 
and other landmarks on the Civil 
Rights Trail (a hundred-plus sites in 
15 states marketed by city and state 
tourist authorities) are becoming 
major tourist drawcards.

A m e n d m e n t s  t o  t h e  U S 
Constitution passed after the end of 
the Civil War in 1865 were supposed 
to free black people from slavery 
and to guarantee them equal civil 
rights.

In the South these rights were 
enforced only by the presence of 
the occupying Northern armies. For 
a brief period blacks were elected 
to a wide range of public offices, 
including Congress. However, this 
era – known as Reconstruction 
– ended in 1876 when the last 
federal troops withdrew, leaving 
the South politically in the hands 

Civil rights in the United 
States: using the law 
to get around the law
BY JOHN 

BISHOP

of “Redeemer” Democrats, who 
wished to redeem the South from 
the influence of Radical Republicans 
(like Lincoln) who had both waged 
and won the Civil War and had 
freed the slaves. In effect, this was 
a military occupation which is still remembered and 
resented.

The war had been a military, economic, political and 
social disaster for the South. “Take a good look my dear. 
You can tell your grandchildren how you saw the Old 
South disappear one day,” Rhett Butler tells Scarlett 
O’Hara in Gone with the Wind as they escape a burning 
Atlanta on a small buggy.

The Southern States were required to write new state 
constitutions that ratified the 13th Amendment, which 
abolished slavery, and the 14th and 15th Amendments 
giving blacks equal civil and voting rights as the price 
of re-admission to the Union.

In Mississippi voters approved a new state consti-
tution in 1868 but didn’t do anything about the 13th 
Amendment. Congress re-admitted Mississippi to the 
Union in 1870 anyway, and Mississippi finally ratified 
the 13th Amendment abolishing slavery in 1995.

The “Jim Crow” laws
After re-admission, in state after state, white legislators 
found ways to use the law to deny blacks the ability to 
register, vote, own property and interact with white 
people on equal terms. These were the “Jim Crow” laws, 
so called after a song called Jumping Jim Crow, which 
mocked blacks’ intelligence.

In 1890 Mississippi adopted a new constitution intro-
ducing a poll tax and a literacy test which prevented 
most blacks and many poor whites from voting.

The poll tax was $2 a year when average income was 
$88 a year.

According to the display in the state museum in 
Jackson, Mississippi: “In 1890 142,000 blacks were 
registered to vote. By 1892 there were only 8,615. In 1890 
there were 110,000 whites registered to vote. By 1892, the 
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number had fallen to 68,117.”
Alabama funded its redevel-

opment through a new form of 
slavery by leasing convicts to local 
companies to provide cheap labour 
for the coal mines, the lumber yards 
and to build and maintain roads. In 
1898, 73% of the revenue of the state 
government of Alabama came from 
convict leasing.

The new city of Birmingham 
(founded in 1871) was booming with 
its plentiful coal and iron ore depos-
its fuelling its steel mills. Convict 
labour and a flood of migrants from 
Europe kept wages down. Other free 
men – black and white – were forced 
into sharecropping which had its 
own unique slave-like conditions.

And the colour bar – the active 
segregation of blacks and whites – 
was practised right across the South 
– leading one writer to observe, 
“in the South no one questioned 
white supremacy any more than 
a fish thinks about the wetness of 
the water.”

The legality of segregation was 
confirmed in an 1896 Supreme Court 

decision: Plessy v Fergusson 163 US 
537 which said that “separate but 
equal” facilities were allowed by 
law. The facilities may have been 
separate but they were never equal.

Birmingham and Dr King
In Birmingham I met Armand Bragg, 
now 73, who was a foot soldier in Dr 
Martin Luther King’s ‘army’ seeking 
to break down segregation in the 
city in the 1960s.

These days he is a tour guide at 
the 16th Street Baptist Church where 
four young black girls aged between 
11 and 14 were killed in 1963 after 
Ku Klux Klan sympathiser Robert 
Chambliss planted 10 sticks of 
dynamite in the church basement.

I asked him about relations 
between the races at that time. 
“There was no type of relationship. 
White people ruled everything. 
Walking down the street and if a 
white person came along, you got 
out of the way so they would pass. 
It was nothing for them to call you 
‘boy’ or ‘nigger’.”

And if you didn’t get out of the way?
“They could call the police or 

probably hit you with some kind 
of weapon, cos you weren’t going 

to hit them back. You knew better 
than that.”

The Klan
And then there was the Klan. The 
first Klan was founded in Pulaski, 
Tennessee, “sometime between 
December 1865 and August 1866 
by six former officers of the 
Confederate army as a fraternal 
social club,” according to Wikipedia, 
and quickly spread into nearly every 
Southern state, launching a reign 
of terror against Republican leaders 
both black and white.

Historian Eric Foner observes: 
“Klan violence worked to suppress 
black voting, and campaign seasons 
were deadly. More than 2,000 people 
were killed, wounded, or otherwise 
injured in Louisiana within a few 
weeks prior to the Presidential 
election of November 1868. The KKK 
made people vote Democratic and 
gave them certificates of the fact.”

Klan membership surged when 
whites felt their vital interests 
were threatened as occurred with 
waves of migrants (many Catholic 
or Jewish) in the 1920s, and again 
in the 1960s, when the civil rights 
movement became active.

▴  The police's use of savage dogs to break up demonstrations is 
commemorated in scupltures in Kelly Ingham Park in Birmingham.

▴  Sculptures in Kelly Ingram 
Park in Birmingham depict the 
water cannon used against 
high school students and other 
demonstrators in 1963.
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Notable moments in the civil 
rights struggle include the 1954 
Supreme Court case Brown v Board of 
Education 347 US 483 which ordered 
(eventually) public schools across 
the land to be desegregated.

The southern response was organ-
ised by veteran senator Henry Byrd 
of Virginia who got 101 of the 128 
Southern Congressmen to sign the 
“Southern Manifesto on Integration” 
which said that the Supreme Court’s 
ruling jeopardised white people’s 
“rights, traditions and way of life”.

Eight southern states enacted ver-
sions of the Manifesto and put state 
money into private schools which 
preserved segregated education.

Segregation still 
required in Alabama
The Alabama State Constitution still 
requires racial segregation in educa-
tion with separate schools for black 
and white students, but Federal law 
prohibits barring black students 
from attending white schools.

In 2004 and 2012 voters in 
Alabama rejected an amendment 
removing the separate schools pro-
vision from the state constitution.

And then there was the battle by 
James Meredith, a black air force 
veteran to enrol at the University 
of Mississippi. In September 1962, 
State Governor Ross Barnett stood 
in the doorway of the university 
and declared, “To maintain the 
tranquillity and dignity the state 
of Mississippi, I do deny you 
admission.”

A Federal court order secured 
his enrolment – the first black to 
do so – and the white response was 
a deadly riot in which two people 
were killed and up to 300 injured, 
amid much damage to property.

As a side note, while Meredith, 
now 85, is a hero of the civil rights 
struggle, he has never been com-
fortable with the movement. He 
later worked on political campaigns 
for both Ross Barnett and former 
Klansman David Duke but has never 
explained why.

Bus boycotts and Rosa Parks
Across the South in the late 1950s and through the 1960s 
there were many campaigns beginning with the bus 
boycotts in Baton Rouge, Louisiana in 1953 and then 
famously in 1955/56 in Montgomery, Alabama with Rosa 
Parks; this thrust a local pastor, Dr Martin Luther King 
Jnr, into the public spotlight.

Blacks got on the bus at the front, paid the driver, 
and then got off again, went to the back door and got 
on again to sit in coloured-only seats which they had 
to give up on request by a white person.

It took 381 days but the campaigners won.
In other moves black students went to whites-

only lunch counters seeking service, being denied it 
because of their race and then refusing to leave and 
being arrested. The movement started in Greensboro, 
North Carolina in 1960 and was repeated in Nashville 
and other cities.

In Nashville the Woolworth’s restaurant where one 
of the first sit-ins took place is still operating; the 
original counter is preserved at the National Civil 
Rights Museum in Memphis. Sit at that counter and 
watch film of protesters training in passive resistance 
techniques.

In 1963 King and his supporters decided to take on 
Birmingham, the most segregated city in the South, 
according to King. The primary weapon was a ‘selective 
buying’ campaign (boycotts being illegal under state 
law). Blacks stopped buying from white-owned stores 
to force change.

In Birmingham the police used water cannon and 
savage dogs to quell marchers to stop them going 
downtown, events commemorated by sculptures in Kelly 
Ingram Park opposite the 16th Street Baptist Church 
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and the Birmingham Institute of 
Civil Rights.

Seeing this level of violence on the 
television news shocked the nation 
and empowered President Kennedy 
to declare support for moves to end 
segregation across the nation.

The Freedom Riders
Birmingham is also notable for 
its part in the Freedom Riders 
campaign in 1961/62. In 1960 the 
Supreme Court held in Boynton v 
Virginia 364 US 454 that segregation 
on interstate buses was illegal. 
The Freedom Riders were groups 
of black and white students who 
rode the buses together to make 
desegregation a reality.

On 14 May 1961, two buses with 
Freedom Riders on board left 
Washington DC heading for New 
Orleans. The Greyhound bus got as 
far as Anniston, a small town 60 
miles east of Birmingham where a 
white mob attacked the bus, slashed 
its tyres and set fire to it. They were 
dispersed by state troopers.

The second bus, a Trailways, 

reached Birmingham. By agreement 
with Police Chief Eugene “Bull” 
Connor a Klan group had a free 
hand for 15 minutes. They trapped 
the Freedom Riders inside and beat 
them up; most ended up in hospital.

These events are documented in 
all the museums with civil rights 
displays and in a Freedom Riders 
Museum in Montgomery, Alabama.

Also, in that city, are two other 
important memorials, both the work 
of the Equal Justice Initiative (EJI) 
headed by civil rights lawyer Bryan 
Stevenson.

The EJI narrative at the Legacy 
Museum explicitly links slavery to 
white supremacy, segregation and 
continuing racial injustice in the 
judicial system including police 
shootings, and the mass incarcer-
ation of people of colour.

The other is the National Memorial 
for Peace and Justice, known as the 
National Lynching Memorial, which 
opened in April 2018. The names of 
known victims are recorded county 

by county on 805 large steel sheets 
hung from the ceiling in an open 
barn-like structure.

There is a brief description of the 
event. “A black man was lynched 
in Millersburg, Ohio, in 1892 for 
‘standing around’ in a white 
neighborhood.”

“After a white man attempted to 
assault Jack Brownlee’s daughter 
in Oxford, Alabama, in 1894, Mr 
Brownlee was lynched for having 
the man arrested.”

EJI researchers have documented 
4,400 lynchings across the US 
between 1877 and 1950, concen-
trated in Southern states, 98% of 
them being African- Americans. 
The EJI labels these “racial terror 
incidents.”

Today, the battle for equal rights 
and social justice continues.▪

John Bishop travelled to the South 
at his own expense. He received 
some assistance in Memphis. See 
 www.eatdrinktravel.co.nz

▴  I am a Man placards were 
carried by black sanitation 
workers on strike in Memphis 
Tennessee in 1968.
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Oldest law firm in the world: Thomson Snell and Passmore in 
Kent, England is recognised by the Guinness Book of Records 
as being the oldest law firm in continuous operation. It was 
established in 1570 by Reverend Nicholas Hooper, a curate who 
set up in business as a “Scrivener and Drafter of Documents”.

Oldest law firm in New Zealand: The Wellington firm 
Treadwells was founded in 1840 by the first lawyer to arrive in 
New Zealand, Richard Davies Hanson. Just before he left for South 
Australia in 1846 he was joined in practice by Robert Hart, thus 
keeping the firm going. Hanson flourished, becoming Attorney-
General, Prime Minister and Chief Justice of South Australia and 
being knighted. Four-partner Treadwells also continues to flourish 
in Wellington’s Johnston Street.

Biggest law firm in the world: The latest American Lawyer 
Global 200 was published in October 2018 and covers 2017. It 
says US-based Kirkland & Ellis had most revenue, with US$3.16 
billion. Dentons appears to be the biggest law firm by staff, with 
over 8,600 lawyers and professionals in 175 offices in 78 countries. 
It was founded in March 2013 when several firms merged and 
has no head office.

Longest career as a Judge: According to the Guinness Book 
of Records, Judge Wesley E Brown served continuously in the 
United States District Court for 49 years and 295 days – from 

Some “ests” in the 
legal profession

Notable Quotes

❝ [8] The decision is terse, too terse. ❞
— Judge PS Rollo finds that a Community Magistrate should 

have given some reasons in deciding whether a driveway is 
a road. McGuire v New Zealand Police [2019] NZDC 7748.

❝ [52]. Section 10(6) of the Supreme Court Act provides that: 
‘The President in consultation with the Chief Justice may 
appoint a Judge for the purposes of solely for the hearing 
and determination of a specified cause or matter.’ (sic). The 
wording of this section needs attention but the meaning is 
clear. ❞

— The Nauruan Court of Appeal in The Republic v Batuiua and 
others Criminal appeal no. 02/18, 21 June 2019.

4 April 1962 until his death aged 104 on 
23 January 2012. New Zealand permanent 
judicial careers end with retirement at the 
age of 70. To beat Judge Brown’s record, 
a New Zealand judge would need to be 
appointed to the bench when aged 20 
years and 69 days.

Largest courthouse in the world: 
Istanbul’s Anatolian Justice Palace opened 
in January 2016 to bring together all the 
separate courthouses on the Anatolian 
side of Istanbul (a grander-scale 
Christchurch Justice Precinct perhaps). 
It covers 80,000 square metres and 
includes 326 rooms for prosecutors, 298 
courtrooms and 51 bailiffs offices, as well 
as two conference halls.

Largest gavel in the world: New 
Zealand’s media remains woefully igno-
rant of the fact that gavels are not and 
have never been used in New Zealand 
courts. Gavels reign supreme in the land 
of Judge Judy, however, and the world’s 
largest gavel was unveiled in June 2018 

❝ If you ask for a psychiatrist report or psychological report 
legal aid will approve it normally without question but I 
don’t know why they won’t approve a cultural report when 
I think it’s often more important than a forensic report by 
a psychiatrist. ❞

— Napier barrister Russell Fairbrother QC says section 27 cultural 
reports should be fully funded. The Ministry of Justice stopped 
paying for the reports in June 2018 after discovering it had 
no authority to do so.

❝ We’ve had a situation where, in a very important trial – the 
Grace Millane case – a newspaper, helped by Google, has 
published information that the judge said was suppressed... 
That’s wrong and I’ve been a bit frustrated by Google not 
working out what the problem is and what they can do to 
help prevent this from happening again... My message to 
Google is ‘don’t be evil’. Do the right thing. ❞

— Justice Minister Andrew Little castigates Google on Twitter.

TAIL END
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outside the Clark County courthouse in Illinois. Made of oak, it 
is 20 metres high, 5 metres long and 11 metres wide. Abraham 
Lincoln appeared in the courthouse before he became President.

Longest judgment in the world: Like all records, you can 
never be totally sure that someone hasn’t topped this – although 
it would be hard. The Lucknow bench of the Allahabad High 
Court delivered an 8,000-plus page judgment (filling 21 volumes) 
in October 2010. The very political and religious Ayodhya title 
suit had begun 60 years earlier. The three-judge bench each 
prepared their own judgments for a 2:1 majority decision. In 
his relatively tiny 285-page judgment, SU Khan J paid tribute to 
the “great detail” of pleadings, issues, evidence, arguments and 
related decisions in the mammoth judgment of Sudhir Agarwal J. 
Commentators quickly started to criticise the reasoning and the 
Supreme Court of India issued a stay in March 2011, describing 
the verdict as “strange”. The Supreme Court referred the matter 
to a panel of mediators in March 2019 and sought a progress 
report from the panel in mid-July.

Longest legal career: In 2017 the Guinness Book of Records 
designated Russian David Barulya as the world’s longest serving 
lawyer, with 70 years and 306 days in practice. Mr Barulya was 
born in Tsarist Russia on 25 February 1912 and died later in 2017 
aged 105. He reportedly won his last case when aged 104. At 1 
July 2019 one New Zealand lawyer had been in practice for 70 
years and 125 days. No name for privacy reasons. 

Oldest law book in the world: Technically, perhaps, not a 
book. The stele of Hammurabi, King of Babylon, dates back to 
1754 BCE (around 3,770 years ago). It is made of diorite stone and 
2.29 metres high. There are 3,638 short lines of text arranged in 
44 columns and included is a code of laws consisting of about 
282 enactments and dealing with a wide range of subjects. 
Almost half the laws deal with contracts and around a third with 
what could be described as family law. ▪

❝ Sabre rattling and wringing of hands by the Minister and, 
previously, the Privacy Commissioner, is good, but court 
proceedings should be issued if laws have been broken 
and Google or any other provider is unwilling to accept 
responsibility. ❞

— IT law expert Rick Shera suggests the Government should 
consider legal action for breaches of court suppression orders.

❝ Presently around one percent of adult sexual violence 
crime results in a conviction. The judicial process can be 
traumatising in itself and it is little wonder that few victims 
seek legal redress. ❞

— Te Ohaaki a Hine spokesperson Joy Te Wiata talks to Māori 
Television after the announcement of coming changes to 
the laws around prosecutions for sexual violence.

❝ His death is a great loss. There are still many petitioners who 
want Ji Sizun, the barefoot lawyer, to defend their rights. 
Now that he is gone, we all grieve. ❞

— A former client of Ji Sizun, 69, a “barefoot” (self-taught) 
Chinese lawyer who died of undisclosed causes in July just 
two months after completing his latest prison sentence. Ji 
took on cases unpopular with authorities.

❝ He may be an excellent lawyer, but if he goes at that woman 
with the same venom that I do, he looks like a bully. If I 
do it, nobody even bats an eyelash. And it’s been very 
effective. ❞

— Harvey Weinstein’s new attorney Donna Rotunno says she 
has the ability to get away with a lot more in a courtroom 
cross-examining a woman than a male lawyer does.

◂ The stele of Hammurabi, King of Babylon  sailko ba
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