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Dr Geoffrey Horne
Orthopaedic Surgeon and MAS Member

Keep good company with MAS
mas.co.nz
0800 800 627

Legal research —
let us do the hard
work for you

AUCKLAND

High Court, Cnr Waterloo Quadrant & Parliament St
TEL 09 304 1020 E auckland@nzlslibrary.org.nz

CHRISTCHURCH

Justice & Emergency Services Precinct (B2 entrance)
TEL 03 377 1852 E canterbury@nzlslibrary.org.nz

WELLINGTON

High Court Building, Kate Sheppard Place entrance
TEL 04 473 6202 E wellington@nzlslibrary.org.nz

www. l aws o c i e t y.o rg . n z / l aw- l i b ra r y

09
9

06 ·

F R O M T H E L AW S O C I E T Y |
TE KĀHUI TURE

07 ·

L E TT E R S T O T H E E D I T O R
PROFILE

09 · Margaret Casey QC
▹ BY TEUILA FUATAI

20
68

PEOPLE

11 · New Family Law Section Chair
T H E I N N OVAT O R S

12 · Sophie Gladwell and
Sally Scovell
PEOPLE

13 · On the Move
PEOPLE

15 · New sports law scholarship

PEOPLE

16 · Devil’s Own comes round again
ACCESS TO JUSTICE

16 · Explaining complex law
issues to young people
▹ BY ANGHARAD O’FLYNN
ACCESS TO JUSTICE

18 · New commission fields
dozens of applications of
claimed miscarriages of
justice ▹ BY CRAIG STEPHEN
U P D AT E

20 · When three becomes a
crowd ▹ BY KERI MORRIS
AND CHRIS LAHATTE
FOCUS ON...

22 · Levin ▹ BY FRANK

NEILL

88
26

A B O U T L AW TA L K

practice of law in New Zealand and represents lawyers who

has a strict policy of not publishing articles in exchange

choose to be members. The powers and functions of the

for advertising.

LawTalk is published monthly by the New Zealand Law

Law Society are set out in the Lawyers and Conveyancers

Society | Te Kāhui Ture o Aotearoa for the legal profession.

Act 2006. As well as upholding the fundamental obligations

It has been published since 1974 and is available to every

imposed on lawyers who provide regulated services, the

An online version of LawTalk is available on the New

New Zealand-based lawyer who holds a current practising

Law Society is required to assist and promote the reform

Zealand Law Society | Te Kāhui Ture o Aotearoa’s website

certificate.

of the law, for the purpose of upholding the rule of law and

at www.lawsociety.org.nz. A link to the latest online LawTalk

facilitating the administration of justice in New Zealand.

is emailed to all practising lawyers each month after

DISCLAIMER
Unless it is clearly indicated, the views expressed in

S U B M I S S I O N O F M AT E R I A L

L AW TA L K O N L I N E

publication. Receipt of the hardcopy LawTalk may be
cancelled by emailing subscriptions@lawsociety.org.nz

LawTalk are not to be taken as those of, or endorsed by

All contributions, letters and inquiries about submission

and stating “please cancel LawTalk hardcopy” and advising

the New Zealand Law Society | Te Kāhui Ture o Aotearoa.

of articles should be directed to the Managing Editor,

name, lawyer ID (lawyer login), workplace and address.

No responsibility whatsoever is accepted by the Law Society

editor@lawsociety.org.nz.

for any opinion, information, or advertisement contained
in LawTalk.

ADVERTISING

SUBSCRIPTIONS
Non-lawyers and lawyers based outside New Zealand

Advertising inquiries should be directed to advertising@

may subscribe to LawTalk by emailing subscriptions@

lawsociety.org.nz. Information on rates, deadlines and

lawsociety.org.nz. Annual subscriptions in New Zealand

The New Zealand Law Society | Te Kāhui Ture o Aotearoa

conditions is available on the Law Society website under

are NZ$145 for 11 issues (GST and postage included).

was established on 3 September 1869. It regulates the

News and Communications/LawTalk. The Law Society

Overseas rates are available on request.

A B O U T T H E L AW S O C I E T Y

4

Contents
AML/CFT

26 · Keeping abreast of AML
commitments ▹ BY JAMIE

45 ·

C O U RT S
DOBSON

PRACTICE

28 · What to do when a legal
problem becomes a lobbying
problem ▹ BY DEBORAH HART
PRACTICE

30 · Less art, more science
▹ BY BENJAMIN LIU
PRACTICE

32 · Reputation critical to
professional success
▹ BY DENNIS GATES
PRACTICE

34 · Origins of our social
conflict ▹ BY PAUL SILLS

36 · Wellington District Court
getting $20 million upgrade
▹ BY MORWENNA GRILLS
TA L K I N G A B O U T M E N TA L H E A LT H

38 · Flourishing: A different
perspective on mental wellbeing ▹ BY ERIK VAN DEN TOP
PRACTISING WELL

40 · Lawyers, wellness and high
trust professional relationships
▹ BY EMILY MORROW
42 · The ‘new normal’ for
in-house legal functions
▹ BY ANDREW DE BOYETT

PEOPLE

Actions taken because of the COVID-19 pandemic have

P R E S I D E N T Tiana Epati

resulted in this being the fifth consecutive issue of
LawTalk which is not published in hardcopy. Instead, it
is available online and has been distributed by email and
through the Law Society's website. This issue retains the
design and layout of the hardcopy version and we hope
that readers will find it as informative and useful to the

VICE PRESIDENTS
Jacqueline Lethbridge (Auckland)
Herman Visagie (Central North Island)
Arti Chand (Wellington)
Frazer Barton (South Island)

practice of law as our past issues.

CHIEF EXECUTIVE

C O N TA C T D E TA I L S

Helen Morgan-Banda

 PO Box 5041, Wellington 6140, New Zealand

C O M M U N I C AT I O N S M A N A G E R

DX SP 20202

PRINTING AND DISTRIBUTION
Blue Star, Petone, Wellington
ISSN 0114-989X (Print) · ISSN 2382-0330 (Digital)

Morwenna Grills
morwenna.grills@lawsociety.org.nz
L AW TA L K E D I T O R
Frank Neill
editor@lawsociety.org.nz

L E G A L I N F O R M AT I O N

47 · Recent legal books
▹ BY FRANK NEILL
48 ·

WILL NOTICES

49 ·

CLASSIFIEDS

51 ·

CPD CALENDAR
LIFESTYLE

53 · A New Zealand Legal
Crossword ▹ SET BY MĀYĀ
LIFESTYLE

IN-HOUSE

F O R M AT O F T H I S I S S U E

L AW Y E R S C O M P L A I N T S S E RV I C E

54 · Law on the Telly: Bungay On
Crime ▹ BY CRAIG STEPHEN

D I G I TA L C O N T E N T E D I T O R

SENIOR DESIGNER

Craig Stephen

Andrew Jacombs

craig.stephen@lawsociety.org.nz

andrew.jacombs@lawsociety.org.nz

C O M M U N I C AT I O N S A D V I S O R

DESIGNER

(SOCIAL MEDIA)

Sophie Melligan

Jamie Dobson

sophie.melligan@lawsociety.org.nz

jamie.dobson@lawsociety.org.nz

JUNIOR DESIGNER

WEBMASTER

Nina Gillanders

Miranda Kaye

nina.gillanders@lawsociety.org.nz

miranda.kaye@lawsociety.org.nz

A D V E RT I S I N G

D I G I TA L C O N T E N T S P EC I A L I S T Maria Pirela · 04 463 2905
Angela Ludlow

advertising@lawsociety.org.nz

angela.ludlow@lawsociety.org.nz

5

F R O M T H E L AW S O C I E T Y | T E K Ā H U I T U R E

A u g u st 2 0 2 0 · L AW TA L K 9 4 2

F R O M T H E L AW S O C I E T Y | T E K Ā H U I T U R E

In my previous column for
LawTalk in June this year I wrote
about the massive disruption
caused by the Covid-19 pandemic
and the effect it was having on our
personal and professional lives.
New Zealand has since emerged
as one of the few countries to have
controlled the transmission of the
virus in our communities, although
this has involved extremely strict
controls on our borders and compulsory quarantine for all those arriving
in New Zealand.
Elsewhere, Covid-19 continues
to wreak havoc on societies and
economies. At the time of writing
the number of global cases had
exceeded more than 16 million with almost 650,000
people dying from the disease.
We can look back with pride about how our ‘team of
five million’ came together and successfully controlled
the spread of the virus. It is also good to reflect on the role
of the Law Society, from our governors to our staff and
volunteers, in assisting the profession and the judiciary to
maintain services during a lengthy period of disruption.
At the same time, we need consider the likely longterm effects of the pandemic and how we can adjust
to them as a profession and a society.
Historian Professor Kyle Harper, the author of The
Fate of Rome: Climate, Disease and the End of an Empire,
recently gave a very sobering interview on Radio New
Zealand where he spoke about how, despite its advanced
infrastructure and immense power, the Roman Empire
was brought down by pandemic and climate change.
The Roman Empire was struck by the Antonine Plague
between AD165 and 180 and the Plague of Cyprian from
about AD 249 to 262. As Professor Harper describes it the
lethal pandemic struck almost out of the blue at a moment
of peak population, prosperity and imperial power.
“There is something about our psychology that maybe
makes us forget the catastrophes that are inevitably
going to occur in human history,” he told the interviewer.
So how do New Zealand lawyers as a profession
learn from history? Professor Harper suggests the ‘silver
lining’ from Covid-19 might be its role in providing us
with a powerful reminder of our vulnerability and help
us develop forms of response and social capital that
improve our resilience.
This is where the Law Society’s well-being programme
has an important role to play. One initiative, launched
nationally during the pandemic lockdown after a successful pilot, is our new mentoring programme, an ideal
way for the profession to help each other build resilience.
6

Almost 300 people have registered, and more than 150
mentoring matches have been made since we launched
the national mentoring programme on 14 May 2020 after
a successful pilot. This is a virtual platform and it’s been
gratifying to see that we are attracting a diverse group
of mentors and mentees.
Another way of building social capital is getting
involved in the political process. This is an option that
has attracted many lawyers. Two of the world’s most
influential leaders, former United States President Barack
Obama and Nobel prize winner and South African
President Nelson Mandela, were both practising lawyers
earlier in their careers.
At least nine of our Prime Ministers worked in the
legal profession before going into politics, and in the
last election alone at least 31 lawyers were vying for a
spot on the parliamentary benches.
During his interview with LawTalk this month Justice
Minister Andrew Little reflected on how the skills he
gained as a lawyer had proven useful as a politician.
“You get used to dealing with lots of information,
deciphering and distilling it, and stating your position
effectively.”
In this edition of LawTalk Dennis Gates takes a look
at the role of reputation in being a succesful lawyer. In
this era of radical societal change, and with the focus
the Law Society and legal profession in New Zealand
have had on buiding a healthier, safer culture this is a
pertinent subject.
Dennis touches on an interesting point about the
change in client relationships that the AML/CFT legislation has brought in, meaning all clients must be
treated as an unknown entity and verified.
For those who place a strong value in trusted
relationships this can present potentially difficult
situations. But with the AML/CFT requirements now
entering their third year it is clear they are very much
now part of our legal landscape. We take a look at the
first two years of the legislation and why it has proved
to be so complex.
Whether it is responding to a pandemic, negotiating the political landscape, practising as a lawyer, or
being a partner in a law firm, values are fundamental
to maintaining trust.
Michelle Obama, an American lawyer and author who
was the first lady of the United States from 2009 to 2017
puts it well when she says: “I have learned that as long
as I hold fast to my beliefs and values – and follow my
own moral compass – then the only expectations I need
to live up to are my own.” ▪
Helen Morgan-Banda
Chief Executive, New Zealand Law Society |
Te Kāhui Ture o Aotearoa
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LETTERS TO THE EDITOR

A disappointing article
I hope it comes as no surprise
that I am disappointed in the article written by Jock Anderson and
published in the June 2020 issue of
LawTalk.
What was produced amounted
to an information dump arrived at
by way of personal questions better
suited to a medium such as Woman’s
Day as opposed to LawTalk.
It has clearly not been edited. It
has been supplemented, it appears,
by information obtained from
Google and it sits very uncomfortably with the editorial standards that
you have maintained at LawTalk.
When I questioned Jock as to the
relevance of he car I drive and the
music I listen to, he indicated that
was a Law Society requirement, as
was the prohibition of prepublication
comment on the completed work.
There is information within the
article that is accurate and potentially interesting. There is also
information that is inaccurate and
irrelevant. What is omitted is the
comments made to Jock relating to
the importance of people to both my
enjoyment of my period in practice

and the value that I perceive that I
have provided over that period.
I strongly suggest that the formulaic method of interview be
abandoned, and future interviews
be focused on legal practice and
perceptions arising therefrom, not
on leisure time pursuits; that a modicum of research be undertaken by
the person commissioned to interview and that a draft be provided to
the interviewee for comment.
John Swan

Response from New
Zealand Law Society
Communications Manager
Morwenna Grills
Tēnā koe John,
Thank you for your letter and for
sharing with me the concerns that
you had with your profile in the
June edition.
I would like to begin by apologising for you not being allowed to
review your profile prior to publication. That is a practice I have
already changed and it will not
occur again. While that may be an

appropriate approach for an external news publication, it is not for
LawTalk which is produced by the
New Zealand Law Society | Te Kāhui
Ture o Aotearoa for the profession.
I am looking at other changes to
the profiles, including what questions are relevant and how we can
get a balance between relevant
personal information and the types
of insights into the profession you
have suggested.
I am also looking at our capacity
to bring these profiles in-house
so communications professionals
who are immersed in the culture
of the Law Society can apply that
knowledge to the profiles that are
produced.
I really appreciate receiving
feedback on our publications as
they help shape and guide our
content to ensure we provide what
our readers and profilers want to
hear about. I would like to thank
you for taking the time to write this
letter and for meeting with me to
discuss the matter in person. I hope
from our conversations that you are
satisfied with the changes already
underway. ▪

Early times in the Land Transfer Office
I enjoyed the legal history
article by Sir lan Barker (LawTalk
June 2020).
As a law clerk I, too, braved
the slope up Courthouse Lane to
the church-designed building to
search titles, register documents,
seek guidance and, if delayed until
4:35pm, witness the loud thundering
of the metal blinds built like garage

roller doors over all the very tall
narrow windows said to be for fire
protection.
I give a commentary on the earlier
times of the old Land Transfer Office.
My father Tom Dennett joined
the then Lands and Deeds Office in
1920 as a cadet and soon became
involved in the task to bring about
one fifth of all land still in the deeds
system under the Land Transfer

Act, a huge task to search all the
old documents in the deeds system
and transfer all the land to the Land
Transfer system.
New employees were subject
to pranks. The most frequent was
a senior’s directive to each new
cadet to find the lost document
bundle. Another often repeated
story was of the new cadet who
was directed to go down to the
7
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Lands and Surveys Department in
Customs Street, advising that he had
come to collect the escalator for the
Lands and Deeds Office. A clerk in
the Lands and Survey Department
excelled himself by remembering
that there was a stored disused
toilet pan and, carefully wrapping
it in brown paper and string, sent
the boy back to the Lands and Deeds
Office telling him to deliver it to the
District Land Registrar as the Lands
and Survey escalator.
ln 1932 all government servants
had their wages reduced by 10%.
Tom remembered that the Lands
and Deeds Office staff went to the
Queen’s Ferry Hotel in Vulcan Lane
to celebrate, because at least they
had jobs.
The original entrance to the
church prior to it being converted
to the Lands and Deeds Office was
across a grassed area, up the steps
from the corner of High Street and
the Courthouse Lane. The original
church entrance had been blocked
up in the early 1930s to prevent
people using it as a thoroughfare
to the Magistrates’ Court. On the
concrete wall on High Street next
to the steps was a notice, “Private
Entrance Deeds Department
Solicitors Only” – a notice that was
still on the wall in the 1970s. This
meant there was no access to the
grass area from the building or the
street. Access to this grass area was
through a tall window in the new
titles room at the back of the large
search room. Lands and Deeds office
staff lunched on the grass area.
There was also an asphalted yard
that was ideal for quoits.
Late in the second world war
when the Japanese invasion/bombing was considered a possibility,
Land and Deeds office staff took
turns sleeping at night in a room
adjoining the lunchroom upstairs
8
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next to the Lands and Survey Plan
section and the Companies Office.
I can remember when our mother
was ill, being taken by Tom and
sleeping in the room with him.
The New Zealand Herald in
September 1945 reported that Tom
and two other Lands and Deeds
clerks had grown tired of walking
in the hot and crowded city streets
and spent lunch hours working in
their garden, established on the
grass area. The trio were pictured in
the Herald working in their garden.
The article accompanying the photograph also reported that they were
rewarded with a flourishing crop for
home consumption.
Sir lan refers to Miss Mon
Williams, the cashier who presided
from a glass box receiving payment
of the registration fees. She also
answered the telephone. lf the call
was personal for one of the staff,
she would put the telephone handle
to one side and leave it there until
the callee passed her on the way
to the search room or back from
the search room. This also had the
advantage for her of tying up one
telephone line.
Tom Dennett gained a reputation
as a gracious and helpful mentor
to the younger clerks working in
the Lands and Deeds office. Many
of them were studying law while
working in the office. He also
gained a reputation for being
approachable for the law clerks
and lawyers frequenting the office.
During the post war boom in housing, solicitors constantly sought
his help with dealings with large
subdivisions, requiring expertise
with the creation of easements,
restrictive covenants and the
issues of new titles within a timeframe to enable the subdivider to
commence the sale process for the
sections.

As an Assistant Land Registrar,
Tom – with help from an experienced solicitor – developed the
composite title system for ‘own your
own flats’ which subsequently was
described by Sir Bruce Slane in a
Law Society newsletter as one of
the most significant and worthwhile
developments in conveyancing
within the existing Land Transfer
Act provisions. This system was
developed to meet the demand for
more than one flat or unit to be built
on the local authority designated
minimum size section which could
not be further subdivided.
A system was devised to grant
a lease to each flat owner for
999 years. The lease holder then
purchased an undivided share in
the freehold section equal to the
number of flats on the section.
Tom then introduced what became
known as the composite title, which
allowed for the share in the fee
simple and the leasehold estate for
the particular flat to be established
in one title, a cross lease title.
Tom also arranged for the Land
Transfer office to accept and register
restrictive covenants as part of the
leasehold estate. This concession
removed one of the disadvantages
of the system, in that areas of exclusive use of parts of the land could
be established so that the flat holder
not only then had an exclusive use
of that flat but also exclusive use
of the appropriate land pertaining
to the unit.
As a civil servant, Tom was entitled to retire after 40 years’ service
with superannuation based on his
salary over the final five years of his
service. Tom retired the day his 40
years was up but continued to work
as a law clerk for legal firms for a
further 15 years. ▪
Graeme Dennett
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Margaret Casey QC
I’m a Casey from Taumarunui
BY TEUILA
FUATAI

It takes a while to coax Margaret
Casey, QC, into an interview.
“I’m not sure if you can tell, but I
hate talking about myself,” she says
when we eventually connect.
Unassuming and direct, the
Auckland barrister’s path to law
school, and through the workforce,
is its own tale of determination.
A small-town kid from a family of
six in the King Country, Ms Casey
had two paths in mind at the end
of high school: law or journalism.
Enquiries into both were not well
received by the school’s careers
officer, she recalls.
“He didn’t actually say it was
because girls couldn’t do it. He just
said our school wasn’t zoned for
law school.
“I still remember thinking that
did not make sense when we sent
so many students down to Otago
to do PE, and we sent the boys to
med school, and he sort of tried to
direct me into teaching at Waikato.”
Her mother stepped in and the
pair drove to the University of
Auckland to find out directly what
the admissions process was.
It was 1978 and it turned out girls
could go to law school, Ms Casey
says.
The following year, she was
among the cohort of keen-eyed first
year students. It was an interesting introduction to Auckland, she
recalls.

Getting to know
the big smoke
From the beginning, there seemed
to be a difference between the city

▴ Photo taken by Claudia Chilcott
kids and other students, and it was
pretty intimidating for someone
from Taumarunui, Ms Casey says.
“You kind of kept your head low
and didn’t really say a lot, all the
while thinking: ‘Is this really for me?’
Then of course in the holidays, you’d
go home because that was where
you could get work – in the shearing
gang, the pub and the local council.
“It was great for that, but you
never really saw the play side of
Auckland. I think at times there
was a parallel universe for many

of the students who came from out
of town – that was my experience
anyway.”
After completing her Bachelor of
Arts in Political Science and Law
degrees, edging into the workforce
was another challenge to navigate.
While the stories she tells about
the process are light-hearted and
punctuated with humour, it is clear
Ms Casey’s rural background did not
work in her favour. The competitive
nature of the job market – which
focused on top graduates – did not
9
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help either, she says.
“I applied for a lot of jobs and I still have all the letters
actually,” Ms Casey says. “Because unless you were in
that top percentile [of graduates], it was really hard to
even get an interview. Then there was the fact that I
was a female, and someone unconnected to Auckland.”
Explaining who her family was, in particular her father,
were among some of the more memorable interview
moments, Ms Casey recalls with a laugh.
“In interviews, I’d always be asked about my surname.
My family name is a legal name, but I’m not from the
legal family of Caseys,” she says.
“I would be asked: ‘Are you related to Justice [Maurice]
Casey? Is he your father?’
“And I would say: ‘No, Peter Casey is my father’. They’d
say: ‘Well, who’s he?’
“And I would say: ‘He’s an accountant in Taumarunui’.
“And they would be so underwhelmed – I can’t tell
you. And then all the references from the manager of
Cobb & Co, and a little law firm I worked for, and the
local council – which had been great references – seemed
not to carry much weight.”

a barrister sole in February 1993.
Her focus steadily shifted towards
medical ethics, international family
law issues, and reproductive law.
She also became one of the first
lawyers in New Zealand to work
on international child abduction
cases – an area she continues to
specialise in.

The international scene

A passion for family law
Eventually, she got her foot in the door alongside three
other graduates at Fortune Manning. The group was hired
because of a then-Government initiative to subsidise
law graduates into firms.
After a stint there, Ms Casey took a position at the
smaller firm Rennie Cox. It was here she began to explore
more global career options – in particular, a focus on
the evolving fields of family law and mediation work.
“I wanted to work on stuff that I could see were
perhaps options in the future,” she says. “One of them
was a more global view of how family law was working
across other countries. The other part of it seemed, to
me, to be mediation.”
At the time, children’s rights as a separate area of
interest in jurisprudence was gaining traction, both in
New Zealand and overseas. Related to that was the rising
number of cases Ms Casey was being assigned as lawyer
for child – a role she thoroughly enjoyed.
To broaden her skills, she enrolled in a Masters In Law
studying the subjects of child law, alternative dispute
resolution and comparative family law at the University
of London (King’s College). The decision meant a stint
abroad for her and husband Ivan Connell, who is a
general practitioner.
“I wanted to find out more about how things were
working, get a big-picture view of things,” Ms Casey says.
“For me, that was the biggest step change. I loved
living in London and loved studying. I was about 30
then, and had been working for four or five years, post
admission. I knew what the law actually did, or what
it meant, so studying it felt more focused and it was so
stimulating and interesting.”
On their return to New Zealand, Ms Casey set up as
10

Hague
Convention
cases had
universal
application
which made
the research
exciting and
the legal
discussions
fascinating

The early 90s, which marked the initial years of the Hague Convention
on the Civil Aspects of International
Child Abduction in New Zealand,
were particularly interesting, Ms
Casey says.
“It was a whole new way of working and you had to work really fast
and I was involved in a lot of the
early cases and appeals.
“Looking back, you can see those
cases and see the principles developing in your own country.
“The most exciting thing about the
early cases was that you were able
to look at the other countries who
had signed the same convention
earlier than New Zealand and refer
to cases from those jurisdictions. We
were able to say to the judge: ‘Look
this is how the convention was
interpreted by the German courts, or
in the UK in a case involving English
and Australian parents. Those cases
and the principles could be directly
applied by the NZ court.’
“Conventions cases had universal application which made the
research exciting and the legal
discussions fascinating.”
More broadly, she talks about the
evolving nature of family law and
the implications of working across
international jurisdictions.
Applications under the Abduction
Convention have changed as views
on the rights of children have developed. However, not all jurisdictions
have the same level of understanding, Ms Casey says. Greater recognition of the far-reaching impacts of
family violence, and the limitations
legal frameworks often have in protecting victims has been another
significant development over the
years. Those changes continue to
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inform how the law is implemented in different places
and what happens in cases, she says.
“The most fascinating part about family law is to see
how it evolves as we start to receive more information from the social scientists around people, rights,
psychology, and as we get a greater understanding of
family dynamics.”
Her expertise in international parenting rights and
surrogacy law saw her appointed five years ago to an
experts’ group with the Hague Conference on international law. More than 20 different jurisdictions are
represented on the panel, which is working towards
creating an international framework or set of rules
for determining parentage in cross-border situations.
Working with this group has been one of the highlights
of her career, Ms Casey says.
“One day, there will be a Convention like the Child
Abduction Convention that gives countries a rulebook
for assigning parentage in international situations. There
are many situations where recognising parentage across
borders is critical. For example, to establish inheritance,
citizenship, or maintenance rights, as well as for the
increasing numbers of children born through surrogacy.”
For jurisdictions like New Zealand, which is yet to
pass surrogacy-specific legislation, it will provide an
important framework for families and surrogates, she
says.
“It’s very challenging work intellectually, but it’s worth
it because I have access to a global view of what is
happening in the fast-evolving area of medicine and
law. And it’s the most current view of what’s happening
in a field that I’m most interested in.”

Becoming a QC
Just before we finish, I ask Ms Casey about her appointment as Queen’s Counsel in 2015. She fires a simple and
direct answer on its significance for her.
“I’ve always been busy over the years, but I suppose it
gives you a gold standard, and other people who previously hadn’t thought about working with you suddenly
start thinking that you might actually have some skills.
“It was also really good for family lawyers to see
one of their own appointed. We’d seen it with Simon
Jefferson in Auckland, and Anita Chan in Dunedin, so it
had happened before – but it’s good for us as a specialist
bar to have that recognition.”
The appointment was also announced just after Ms
Casey’s mother’s death, and was particularly special
for her family at a difficult time.
“My parents were incredibly supportive. Your parents
help you make things happen when you’re a young
person, so it was a really nice moment for our family to
celebrate this when we were so sad. We all knew how
proud mum would have been.” ▪
Teuila Fuatai  teuila.fuatai@gmail.com, is an
Auckland-based journalist.

New Family
Law Section
Chair
Napier barrister
Caroline Hickman
is the new Chair
o f t h e Fa m i l y
Law Section, succ e e d i n g Au c kland family law
barrister Kirsty
Swadling.
While she grew
up and studied in
Wellington, Ms
Hickman has been a family lawyer in Hawke’s Bay
since 1993.
She became a barrister sole in 2001 and trained as a
mediator in 2009.
Her practice is now almost exclusively family, Youth
Court and mediation work, including court appointments as lawyer for child, counsel to assist, counsel
for the subject person and youth advocate. She also
practises in all other family areas including relationship
property and domestic violence.
Ms Hickman has been a member of the Care and
Protection Panel for 10 years. She continues to be a panel
member for the Legal Aid Provider Selection Committee,
a board member for the Napier Family Centre and faculty
member for NZLS CLE Ltd’s litigation skills programme.
Ms Hickman also regularly presents on family law to
different community groups. She was first elected to
the Family Law Section Executive in 2015.
Ms Hickman graduated as an LLM from Victoria
University in 2017, completing her dissertation about
evidence in the Family Court.
She is married with three children who have left home
for tertiary study and beyond. Outside of work, other
than family, and the arts, her main passion is classical
singing, which she enjoys as an audience member and
as a performer. ▪
The new Family Law Section Executive also includes:
Susie Houghton (deputy chair), Lauren Pegg (treasurer),
Dr Allan Cooke, Rachael Dewar, Andrew Finnie, Mania
Hope, Siobhan McNulty, Stephanie Northey, Johan
Niemand and Richard Smith.
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Sophie Gladwell
and Sally Scovell
Directors | Scovell & Co
LawFest organiser Andrew King
continues a series of interviews with
key legal professionals with their
innovation and technology stories.
Tell us about yourself
We are co-founders of Scovell & Co,
New Zealand’s first law firm specialising in workplace investigations
and reviews. Workplace investigations generally involve complaints
relating to bullying, harassment
or inappropriate conduct in the
workplace. We also conduct cultural
reviews into teams and workplaces.
We began our careers in large
commercial law firms, then took time
off to start families, before founding
Scovell & Co. We are both passionate about the work we do within
organisations – ensuring that these
processes are run fairly and transparently for all involved. Fortuitously, we
have been able to set up the firm so it
works with our family lives as well.
What does legal innovation
mean to you?
The legal market is always evolving to meet our clients’ developing
requirements. In our case, we identified a need in New Zealand for legal
professionals specialising in independent workplace investigations.
These types of investigations are
not new. Previously, workplace
investigations were generally
conducted either in-house or by
the client’s external employment
lawyers. However, in recent years
it has been increasingly recognised
that engaging external independent investigators helps ensure the
requirements of natural justice and
12

procedural fairness are met.
A flexible working philosophy,
coupled with strategic use of technology, is central to our business.
We both have three young children –
Sally has three girls and Sophie three
boys. We were drawn together by a
common philosophy – that we could
get the legal work done, provided
we were free to determine when
and where we did it.
In practice, we conduct interviews on-site at the client’s offices,
in instructing firm’s offices or – as
is more common these days – over
Zoom. Our model means we have
significantly more control over our
own schedules.
What role does technology
play in innovation?
In our view, technology facilitates
innovation. It has been an essential
tool in building the business from
the ground up and allowing us to
run the firm the way we do. We are
completely dependent on technology
for everything from paperless file
management to connecting the team.
What opportunities has legal
innovation brought to you?
Having identified an opportunity to
specialise in this emerging market,
we could set up the firm to meet
both our needs and those of our
clients. By working remotely and
flexibly, we have been able to return
to full-time hours while remaining
hands-on parents. It remains a
constant juggle – and often means
working evenings and weekends –
but it’s a model we both prefer while
our children are young.
It also benefits our clients. We work

▴ Sophie Gladwell (left) and Sally Scovell
remotely and use legal contractors to assist us, meaning
we have lower overheads and are more cost effective.
During lockdown, we were able to seamlessly adapt
to a completely remote model by moving all our investigation interviews to Zoom. Aside from having children
spontaneously interrupting our interviews, not a lot has
changed from a business perspective.
What are some of your tips to start innovating
or developing an innovative mindset?
Innovation for us has been born out of a problem we
sought to solve. Having identified a need in New Zealand,
the first step for us was to find out how this was being
addressed in overseas jurisdictions. We then reached
out to our network to ‘test the waters’ and understand
if we were on the right track. The feedback was positive
so we continued from there. We encourage all lawyers
to keep an eye on what is happening overseas to see if
it can be adapted for the New Zealand market.
Post Covid, what impact do you see in
how legal services will be delivered?
Our hope is that firms have realised that lawyers can
work remotely while still working productively and
collaboratively. We have always felt lawyers are well
suited to remote work as we record our time – so it’s
easy to track the work that’s being done and when.
Why is it important for legal professionals
to continue to learn about legal innovation
and leveraging technology?
In our line of work, we gain valuable insight into how
New Zealand’s organisations are operating – and across
the board, innovation and technology is embraced. It is
essential that we do the same to ensure we can connect and
work seamlessly with these organisations as our clients. ▪
Andrew King  andrew@lawfest.nz is the organiser
of LawFest, which is running a virtual and OnDemand
event ‘LawFestLive’ on 5 August 2020. Further details
can be found at  www.lawfest.nz
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On the Move
Health Practitioners
Disciplinary Tribunal
Acting Chair
Dunedin barrister Alison Douglass has
been appointed Acting Chair of the Health
Practitioners Disciplinary Tribunal to 19
December 2020. Alison has been a Deputy
Chair of the tribunal since October 2018.
Auckland barrister David Carden has
retired after serving two and a half years
as Deputy Chair and 10 years as Chair of
the Tribunal. Auckland barrister Maria Dew
QC will continue in her role as a Deputy
Chair of the tribunal.

AMINZ elections
Mark Kelly was elected President of the
Arbitrators and Mediators Association of
New Zealand (AMINZ) at its recent election.
Nicole Smith was elected Vice President,
and the Councillors are Anna Kirk (term
ongoing), Kate Hesson, Rachael SchmidtMcCleave, and Malcolm Wallace. The new
AMINZ Council takes over on 6 August.

Erica Burke joins
Haigh Lyon
Erica Burke has joined Haigh Lyon’s family
law team led by Amanda Donovan and
Jennie Hawker. Erica has specialised in
family law for six years and is a patient
advocate with a practical approach to
managing all forms of relationship property
and trust matters.

Jono Cole now Senior
Associate at Ford Sumner
Jono Cole has been made a Senior
Associate at Ford Sumner. Jono, who joined
the firm in 2013, specialises in corporate and
commercial law, with particular expertise
in company law, mergers and acquisitions,

business restructuring,
commercial insolvency
and debt-recovery. He
works closely with a
wide variety of clients
on issues affecting their
businesses and regularly advises insolvency
practitioners and creditors on recovery and
enforcement proceedings. Jono also has
extensive experience with commercial
property matters, including leases, sale
and purchase transactions and financing.

Anthea Herron
joins Juno Legal
Anthea Herron has joined Juno Legal
as the firm’s first
Christchurch-based
lawyer.
Anthea is a senior
in-house lawyer with
experience across TMT,
cyber security, M&A
and network infrastructure as well as broad commercial and
regulatory issues. She started out in private
practice with large firms in Sydney, London
and Auckland before moving in-house as
Senior Legal Counsel at Orcon, Stevenson
Group and Kordia. Anthea is also Chair of
the Board of Trustees at Medbury School
and she holds an LLB and BA from the
University of New South Wales.

Two new Senior
Associates in Buddle
Findlay’s Auckland office
Paul Appleyard has
joined Buddle Findlay’s
Auckland office as a
Senior Associate in the
banking and finance
team. Paul specialises
in banking and finance
with a focus on eventdriven finance, complex and cross-border
financing, syndicated lending and borrowing, and portfolio acquisitions. Before
joining Buddle Findlay, Paul worked at a
leading law firm in London. Paul advises
both lenders and borrowers, within New
Zealand and internationally.
Ed McGimpsey
has re-joined Buddle
Findlay as a Senior
Associate in the property and construction
team. Ed is based in
the Auckland office
and specialises in the
engineering, procurement, construction,
and operation and maintenance aspects
of major developments, infrastructure,
power and energy projects. Before re-joining Buddle Findlay, Ed spent four years
in London working in the real estate and
projects team at Slaughter and May.

Paul Moriarty BSc FCA F Fin MInstD
T 09 363 3700
M 022 107 5787
www.moriartyassociates.co.nz
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Luke Cunningham
Clere promotions
Luke Cunningham Clere has promoted
Jamie O’Sullivan as
a Principal. Jamie is a
Senior Crown prosecutor and experienced
trial litigator. She prosecutes serious crime in
the District and High
Courts. Jamie also
conducts complex regulatory prosecutions
and appeals for a variety of government
agencies and other bodies. Jamie has particular interest and experience in resource
management and has appeared as lead
counsel in the District Court, High Court
and Court of Appeal on these matters. She
also conducts civil proceedings including
asset recovery and appeals against decision
making authorities.
Claire Hislop and Sean McCusker
have been promoted to Senior Associate. Claire is experienced in criminal
prosecution and regulatory enforcement.
She regularly appears
in the District and High
Courts prosecuting for
the Crown and various
central and local government organisations.
Sean is experienced in
civil, commercial and
public law litigation for
a range of private and
public sector clients.
He regularly appears
in the District and High Courts.

Sarah Barclay promoted
to Principal at AJ Park
AJ Park has announced the promotion of
Sarah Barclay to Principal.
Sarah specialises in patent, design
and related intellectual property law for
mechanical and manufacturing patents,
where she is able to make the most of her
degree in mechanical engineering and prior
industry experience.
14
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Based in AJ Park’s Wellington office,
Sarah works with clients throughout North
America, Europe and Asia, prosecuting
patent and design applications in New
Zealand and Australia. Sarah also assists
New Zealand innovators with patent and
design protection to help them expand
overseas.

disputes in all jurisdictions of the ordinary
courts, and in arbitration and other alternative dispute resolution methods.
Wallace’s litigation practice includes
contract, leasing, insurance, construction,
employment, bodies corporate, personal
and company insolvency, relationship
property, trusts, estates and Māori land.

Jo Wickliffe joins
Guardian Chambers

James McLeod joins
McLeod & Associates
partnership

Jo Wickliffe has joined Guardian Chambers
in Auckland. She has over 20 years of
criminal law experience. Jo is of Ngāti
Tuwharetoa and Ngāti Wahio descent.

Moana Dorset joins
NL Lawyers
Moana Dorset has joined NL Lawyers as a
Senior Lawyer. Ms Dorset was previously
with Ahuriri Chambers as a barrister sole
and brings with her decades of experience
having appeared in the District Court, High
Court and Court of Appeal in the criminal
jurisdiction.

Two new partners
at Farry and Co
Fahra Manning and Wallace Revell have
been appointed as partners of Farry and Co.
Fahra was admitted
in 2002 and has an LLB
and a BA, both from the
University of Otago.
Fahra is a leader in
Farry and Co’s property
and commercial team,
assisting both corporate
and private clients, with a particular focus
on trusts, relationship property, unit titles,
commercial property and finance.
Wallace was admitted in 2011 and practised in Rotorua before
joining Farry and Co
in 2016. Wallace leads
Farry & Co’s civil litigation and dispute resolution team, conducting

James McLeod has been made a partner
of McLeod & Associates.
James advises individuals and businesses
on all areas of New
Zealand immigration
law. His experience
includes devising strategies for NZ businesses
in securing international talent, advising entrepreneurs and
investors, and acting on skills-based and
partnership visa applications, residence
and deportation appeals, and special
direction requests to the Immigration
Minister. He also acts for licensed immigration advisers in professional disciplinary
proceedings. Admitted in New Zealand in
2003, James has also gained admission to
the England and Wales bar.

Tim Bunker
appointed partner at
Anthony Harper
Tim Bunker has been
appointed partner
in Anthony Harper’s
national property team.
Tim specialises in
leasing, commercial
and mixed use developments, acquisitions
and disposals of land and subdivisions.
He is ranked in international directories,
was a finalist in the Young Private Practice
Lawyer of the Year at the 2015 Law Awards
and was recognised as a ‘Rising Star’ in the
2020 Legal 500 Asia Pacific Guide.
Tim’s appointment is the first internal
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partnership appointment for Anthony
Harper’s Auckland office.

New commercial partner
at Lowndes Jordan
Sarah Kerr has been made a partner of
Lowndes Jordan.
Sarah joins Lowndes
Jordan with over 22
ye a r s’ e x p e r i e n ce ,
including 14 years as a
commercial partner in
other leading Auckland
law firms. Lowndes
Jordan now has eight
partners and more than 15 staff in its
central Auckland offices.

Darroch Forrest
Lawyers announce
two new partners
Lauren Castle and Ben Sanders have been
promoted to partners at Darroch Forrest
Lawyers.
Lauren joined the firm in 2018 after
working at a large
N ew Z e a l a n d l aw
firm and, before that,
as a junior barrister
in chambers. Lauren
leads the employment
practice and has a focus
in health and safety and
other statutory liability insurances. Lauren
also practises in general civil litigation,
general liability and professional indemnity insurance, with a specific interest in
claims involving the education and forestry
sectors, as well as errant fiduciaries.
Ben specialises in insurance law and
civil litigation and has
significant experience
in claims arising out of
professional indemnity,
general liability, property and construction
related insurance. He
joined the firm last year
after spending four years practising insurance law at Mayer Brown International LLP
in London.

New
sports law
scholarship
A new sports law scholarship has been established.
The Australian and New Zealand Sports Law Association
(ANZSLA) has set up the scholarship as part of its commitment
to legal education.
Designed to support an individual who wishes to engage in legal
research in the area of sports law, the inaugural grant is $10,000.
The scholarship is available to ANZSLA members who are either
planning to study or who are currently enrolled in a graduate
academic programme in a university or similar tertiary education
provider, or in a course of studies that has a demonstrable sports
law component.
Applications for the inaugural 2020-2021 scholarship programme
close on 31 August 2020 and award winners will be announced
on the ANZSLA website on 12 October 2020.
The scholarship rules, eligibility criteria and application form
are available on the ANZSLA website www.anzsla.com. ▪
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Devil’s Own
comes
round again
This year’s Devil’s Own golf
tournament will be held at the
Manawatu Golf Club in Palmerston
North from 24 to 27 September.
The 2020 event will be the 86th
annual event in what has become
New Zealand’s national golfing
tournament for lawyers.
First on the programme is a
qualifying round of 18 holes of
stroke play. That will be followed
by match play in flights of 16 (for
top flight) and 8. A Gatley section
will be played over two rounds of
stableford.
On the Sunday, those who did
not make the cut will be able to
compete in a consolation ambrose
tournament over 12 holes.
The Devil’s Own usually attracts
more than 100 players from throughout New Zealand. It is open only to
members of the legal profession and
the judiciary.
The Devil’s Own was the brainchild of four men: Harry Cooper,
Percy Dorrington, George MacGregor
and Martyn Abraham. They had
played a four-ball match over
Dominion weekend in September
1931 and were sitting in the 19th at
the Hokowhitu Golf Club.
Mr Dorrington said something
like: “How about next year we try
and get a few more people together
and have a little tournament?” They
did, holding the first Devil’s Own
golf tournament in September 1932.
Two women have won the Devil’s
Own in the past, and this year the
emphasis on catering for women
has been enhanced, led by Alice
Nunn, who has recently become a
member of the Devil’s Own board. ▪
More information is at www.
devilsown.org.nz.
16

A u g u st 2 0 2 0 · L AW TA L K 9 4 2

ACCESS TO JUSTICE

Explaining
complex law
issues to young
people
Sarah Butterfield –
YouthLaw practitioner
BY ANGHARAD
O’FLYNN

Sarah Butterfield works for
the Auckland-based charity
YouthLaw Aotearoa, a community
law centre providing free legal help
to those aged under 25 who cannot
access legal help elsewhere.
Working with often quite young
people can have its challenges, she
admits, particularly around work
and jobs.
“Because we are a community
law centre for under-25s we often
have clients who are in their teens
and even younger. It is difficult to
try to summarise and simplify complicated legal provisions so that our
clients can understand what their
rights, obligations and options are.
“An example is employment law.
Trying to explain the nuances and
concepts around employment to a
16-year-old is very different than
talking to a 49-year-old. Young
people have not had the same life
experience and can sometimes
struggle to understand abstract
concepts.
“I am also a youth worker in a
girls rally group in my community –
seven to 13-year-olds – and I just try
to imagine how I would explain the
law to them. I also have a younger

brother so I often ask myself: ‘Would
Adam know what you’re talking
about right now?’
“Thinking about how I would
speak to the children and young
people in my life has really helped
me to communicate with our
younger clients.”

From isolation to
the busiest city
Sarah’s family roots are in the
Wairarapa, growing up on a lifestyle
block in the village of Tinui, near
Castlepoint.
While Tinui is an isolated area,
Sarah found it a peaceful life, with
her parents keeping goats, chickens and a forest garden for kids
to play in. Attending the 30-pupil
Whareama Primary School, she
finished college at St Matthew’s
Collegiate in Masterton.
In 2013 Sarah moved to Auckland,
attending the University of Auckland
where she obtained an LLB.
While studying at Auckland
University, Sarah was able to volunteer for three hours a week at the
Auckland Community Law Centre,
which she did for four years.
“Every week I looked forward
to my shift at the community law
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centre, and I realised that I wanted
to have a career in community law.
The experience was invaluable to me
and has really helped me in my role
at YouthLaw,” she says.
“The great thing about community
law is that every day is so different.
I find that I am always learning
something new and being challenged. I am also really passionate
about being a positive force in my
community, and I can do that by
empowering clients who are facing
difficult situations by giving them
practical and meaningful legal
advice.
“There is a real satisfaction in
helping someone to understand the
law about something that has been
confusing and distressing them.”

What made you
decide to study law?
“When I was trying to figure out
what I wanted to study, I thought
about all the people I admired and
why I admired them. I found that I

ACCESS TO JUSTICE

admired people who were advocates
for the poor and oppressed. Many of
those great advocates and fighters
against injustice were lawyers, so
studying to be a lawyer seemed to
align with my passion about social
justice.
“I also initially studied theology
and law, but I dropped theology
halfway through to focus on law. I
will definitely finish my theology
one day, but at the moment I am
really enjoying studying te reo Māori
at AUT.”

Does YouthLaw have
the same access to
resources that private
firms do or does this
function like legal aid?
“Our funding is primarily from the
Ministry of Justice, but we also
receive funding from donations,
and some other grant funding.
“I think the most challenging
part of community law is the lack
of resources/capacity. We have very

limited funding in community
law – which means that we have
small teams of lawyers that are
handling large volumes of clients.
Unfortunately, we simply cannot
provide the level of help that our
clients need as we just don’t have
the capacity.
“One way the legal profession
could help to increase access to justice would be to offer their services
pro bono – including to community
law centres and our clients.
“This year’s Budget included funding for community law centres to
establish a pro bono clearinghouse,
which is fantastic news. This will put
in place a system that can match
lawyers and law firms who are in
a position to offer support to those
who really need it. Once it is up and
running I encourage all lawyers who
can to put their hands up to help.” ▪
Angharad O’Flynn  a.oflynn@
icloud.com is a Wellington-based
journalist.
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New commission fields dozens
of applications of claimed
miscarriages of justice
BY CRAIG
STEPHEN
❝ It’s not that there is anything fundamentally wrong with
the judicial system, but mistakes do happen and you need
a process to correct those mistakes.❞
— Colin Carruthers QC

Three weeks after its launch, the new Criminal Cases
Review Commission (CCRC) had already received 30 applications
for cases to be reviewed.
Speaking to LawTalk, the Chief Commissioner Colin Carruthers
QC tells us that he had expected a high number of applications
after the launch on 1 July, although based on overseas experience
he thinks these will drop after an initial spike.

Lundy referral expected
Some cases are to be expected, says Mr Carruthers. But while it
was too early to say which cases the commission would consider,
there are high-profile ones that he knows the commission will
be dealing with.
“I’ve had correspondence with some of those I knew were likely
to be applying. We’ve had correspondence with the [Mark] Lundy
representatives and I know we’ll get an application there,” he says.
“It remains to be seen what our referral rate will be. But it is
part of our reputation that we do get accepted by the courts as
a reliable body.
“On the other hand we have to be careful in terms of the people
that we are serving that we ensure we don’t adopt a too conservative view in not referring cases that should be reviewed.
So, there is a balance to be struck and that will be an essential
part of our work.”
Anyone can apply to have their conviction or sentence referred
to an appeal court, if they believe that a miscarriage of justice
has occurred.
The CCRC will not make a decision on any case but will determine whether it can be referred to the appeal courts.
The commission’s website notes that the tests to refer a case
to an appeal court include factors such as whether the convicted
person has exhausted all appeal rights, whether there is fresh
evidence and the prospects of a referral succeeding.
“We’ve got a number of powers,” Mr Carruthers says.
“The routine ones will be applications by convicted or sentenced
18

▴ Chief Commissioner Colin Carruthers QC

people but if the commission sees, say,
an investigative article about a particular
crime, we have got the power to investigate on our own initiative. But we must
get the consent of the person who has
been convicted or sentenced. And if they
don’t give consent then we cannot go any
further,” he says.
Mr Carruthers says a person must be
alive at the time of the application and
if the person applying for a review does
die during the process then they have
a discretion to stop investigating the
application.
“We may have to revisit that with the
Peter Ellis case because the upshot of that
case may well be that the Supreme Court
says there is a reputational issue that the
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law ought to look at even though Mr Ellis
is dead.
“That also raises one of the powers that
we have: if we see something that is systemic that is leading to cases in a repeated
way or some other issue of that kind we
have the power to conduct an inquiry and
report to the Minister of Justice on that and
that then has to be tabled by the minister
in Parliament.”
The commission’s referral power
requires the body to state the reasons for
the referral. After making a decision, the
CCRC provides a summary of reasons for its
decision and it has to publish that decision.

Long-standing issues
While there is an over-arching consensus
on righting wrongs, the CCRC is also committed to tackling long-standing issues on
ethnic and cultural aspects.
Its website states that: “We have procedures that ensure the investigation process
is responsive to Māori and Pacific cultures,
so that we are reflecting our country’s
diversity.”
The CCRC has a formal relationship with
the Department of Corrections whereby
they can display posters and brochures in
all the country’s prisons, Mr Carruthers
says.
They also have an 0800 number which
can be accessed from the exercise yard as
well as from a private room which provides
direct access to the commission.
“We have really developed a good relationship with Corrections to ensure that we
get access to prisoners because the Royal
prerogative system just hasn’t attracted
the applications by Māori or Pasifika as a
general rule and I suppose there’s more a
fundamental reason why we’re looking at
Māori and Pacific. Māori make up only 15%
of the population but more than 50% of the
prison population, so it’s really skewed.”
Research also shows that those communities are over-represented in the number
of cases of innocent people convicted
for crimes they haven’t committed, Mr
Carruthers says.
The commission’s website notes that the
proportion of applications for the Royal
prerogative of mercy from Māori and
Pacific peoples is between 11 and 16%,
despite them making up more than 60%
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If we see
something that is
systemic that is
leading to cases in
a repeated way...
we have the power
to conduct an
inquiry and report
to the Minister of
Justice on that
and that then has
to be tabled by
the minister in
Parliament

of the prison population combined.
“The reason that they are not coming
forward is that it’s an attitude towards the
system, either a respect or a wariness of
the system.
“What is clear is that in order to encourage Māori and Pasifika to apply, we have
to actively go out and let them know that
we are available, to explain that the form is
not a complicated process, and that there
will be assistance available to get the form
completed. And you don’t need a lawyer
to do that.”

International links

The commissioners bring a mix of skills,
experience and backgrounds with Nigel
Hampton QC, Manukau-based criminal
defence lawyer and youth advocate Kingi
Snelgar, Professor of Indigenous Studies Tracey McIntosh, health
scientist Dr Virginia Hope, the former National Manager Road
Policing Paula Rose, and Tangi Utikere, the Deputy Mayor of
Palmerston North making up the board.
The New Zealand body is similar to commissions in Scotland,
England and Wales, and Norway, and Mr Carruthers says there
have been strong relationships formed with those bodies in the
establishment of the New Zealand body.
“In particular, we have close contact with the Scottish commission. I have spoken to both its chief executive and chair. They’ve
got a slightly different jurisdiction and approach, but there’s also
a lot of overlap.
The most famous case the Scottish CCRC has dealt with is that of
the so-called Lockerbie bomber Abdelbaset Ali al-Megrahi, whose
2001 conviction for the 1988 terror attack over southern Scotland
was referred to an appeal court several years later.
At its launch on 1 July, the Minister of Justice Andrew Little
said the commission would “address concerns – expressed over
a number of years – about the independence, timeliness, quality
and fairness of investigations into claimed miscarriages of justice”.
The independent body has been needed for many years and
will try to correct the mistakes that do occur in the legal system,
Mr Carruthers says.
“I thought for a long time that the Royal prerogative system
functioned well within its boundaries, but it really didn’t have the
outreach that was needed for a proper review and investigation
of miscarriages of justices.
“It had limited powers, whereas the commission has wide
powers and can make a thorough investigation of cases.
“I think the commission is a necessary part of our judicial system.
It’s not that there is anything fundamentally wrong with the
judicial system, but mistakes do happen and you need a process
to correct those mistakes.”
Mr Carruthers says there is a lot of support for the organisation
from the judiciary and an acknowledgement that it can do things
that the Court of Appeal can’t. ▪
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When three
becomes a crowd
How dispute resolution can
help when the courts can’t
BY KERI MORRIS AND CHRIS LAHATTE

There appears to be a gradual
change from so-called “vanilla”
relationships to throuples or polyamorous relationships. These are not
only causing a stir in society but a
challenge as to how disputes over
property rights may be resolved.
The recent High Court case Paul
v Mead [2020] NZHC 666 is a good
example of a case where the law
could not provide a remedy because
it was held that a polyamorous
relationship was not recognised
under the Property (Relationships)
Act 1976.
The concept of more than two
people living in a relationship
was simply not anticipated by
the legislators. While this Act has
been amended to include de facto
relationships and more recently,
same-sex relationships, there is no
provision for extra people.
Justice Hinton stated the
issues were: “Does the Family
Court have jurisdiction under the
Property (Relationships) Act 1976
to determine the property rights
of three persons in a polyamorous
relationship, either on the basis of
that relationship or by dividing that
relationship into dyadic parts?”
Her interpretation of the legislation led to the answer being no on
both questions. She did comment
that the parties were not without
remedies based on equitable principles and cited the well-known case
of Lankow v Rose [1995] 1 NZLR 277
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(CA), as an example where the law
will develop appropriate remedies.
Anticipating that the law would
develop in an appropriate case
Justice Hinton said: “Development
of the law informed by the principles of the Act may help those in
polyamorous relationships and
afford them some clarity as to their
property arrangements pending any
future legislative review.”
Family and relationship property
disputes are often driven by emotion
and complex family relationships.
Usually time sensitive and fraught
with financial implications for the
parties involved depending on the
outcome, there can be substantial
challenges in simply managing
the costs associated with bringing
a dispute to court. Factor in the
added delay in getting time before
a judge and there is an access to
justice issue. We all know this.
In her statement following her
appointment as Chief Justice,
Justice Winkelmann said: “Access
to justice is the critical underpinning
of the rule of law in our society: it is
the notion that all, the good, the bad,
the weak, the powerful, exist under
and are bound by the law. That condition cannot exist without access
to courts, and without the ability
to obtain a just resolution of claims
before those courts. Cost, delay and
a lack of representation all can act
as barriers to justice.”
The benefit, of course, for society
is that there is the potential for

precedent to be set, especially on
issues such as the aforementioned
case. However, it comes at a huge
cost for the parties concerned.
Alternatively, while we continue
to wait for a change in legislation,
there are other options for throuples,
namely: mediation and arbitration.
A key benefit already well established in Family Dispute Resolution
(FDR) is that anyone who has a
significant role in a child’s life can
apply for mediation. It is not limited
to legal guardians.
Not only does this mean that parties can quickly and easily access a
dispute resolution service for care of
children issues, it also means that
all parents can make their own
decisions for their family.
For a recent polyamorous family
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that participated in FDR, they came to their own agreement for their child, who was a preschooler.
By way of background, the family had been in a loving
partnership for four years, with a biological father and
mother. It was mutually agreed that they would all go their
separate ways, with the father moving out of the area with
his new partner and leaving the child in the day-to-day
shared care of the two mothers. The father came and visited
in the school holidays and stayed in one of the mother’s
homes to provide consistency for the child.
In mediation, all consented to the non-biological
mother to be appointed as an additional guardian.
Agreement was also reached as to schooling and
expenses.
By no means are these cases easy to mediate. There are
many factors to consider – most importantly the welfare
and best interests of the child. Fortunately, FDR allows 12
hours of preparation and mediation to occur so there is
time to dig deep and talk through the complexities, and
it’s a free (or heavily government subsidised) service.
Although different to FDR, mediation is equally

accessible for relationship property matters for throuples.
A good mediator will assist parties through careful
questioning techniques to recognise their own positions,
interests and needs as well as the interests and needs
of others involved in the dispute. The skill of mediators
can help families find common ground and sometimes
even create a new pathway leading to the restoration
of relationships as well as agreement.
In Paul v Mead the court determined that there was no
jurisdiction for it to divide property under the Property
(Relationships) Act for more than two people.
However, a determinative process is still an option.
Using alternative dispute resolution, parties can agree
to have an arbitrator make decisions notwithstanding
that the law has not yet caught up with this type of
relationship.
This flexibility demonstrates that stepping outside of
traditional court remedies has real advantages when the
law is slow to catch up to changing models of families.
The new expedited model of relationship property arbitration can provide a private remedy to accommodate
these changes.
Rather than being caught up in the delays in the
Family Court, parties can opt into a process which
recognises different models of family relationships and
achieves a result based on equity. The development of
this model by experienced arbitrators who are Fellows
of the Arbitrators’ and Mediator’s Institute adds real
value because of their extensive judicial and arbitration
experience.
New Zealand is not the first to develop this concept.
The Scottish model known as FLAGS (Family Law
Arbitration Group Scotland) is having enormous success by accrediting Family Law Arbitrators through the
Law Society of Scotland as specialists in family law or
following specialist arbitration training. They are providing timely, cost effective family arbitration services
to parties, working with the courts. There is a lot we can
learn from the services Scotland is providing.
When you boil it down, everyone needs somewhere
to go when things go wrong. We are practitioners who
provide pathways for people and if the court processes
are unable to assist them then lets refer them to a place
that can provide a way forward. The outcome may be
even better than a court process. ▪
Keri Morris  keri.morris@fairwayresolution.com is
a fellow in mediation, a conflict coach and Head of
Family Services at FairWay Resolution Ltd.
Chris LaHatte  chris@lahatte.co.nz is a lawyer, mediator, restorative justice practitioner and arbitrator with
his own private practice.
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Focus on...

Levin

Very few places
have the same
opportunities

BY FRANK
NEILL
Levin is growing, and that growth
looks likely to continue, if not accelerate. LawTalk takes a look at why
that is, and what it’s like lawyering
in Levin.
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“

evin seems to be growing at
a rate of knots,” says Cooper
Campbell Law principal
Kelvin Campbell.
“People are moving north.” As
a result, he says, his firm is now
involved in a lot of conveyancing.
With the town’s growth has come
more work. In fact, Mr Campbell
says, “I am turning work away
because I am so busy. I can’t do it
all.”
Levin is forecast to grow at something like 5% a year for the next 10
years, says Cullinane Steele director
Hannah Wood.
The number of new clients that
are coming to the area “is testament
to that,” she says.
“And the [Horowhenua District]
Council is also looking to open up
more properties.”
The council is, in fact, looking to
make a huge tract of land available
for subdivision, says Doug Rowan,
who is also a Cullinane Steele
director.
Named Gladstone Green, it will be
one of the largest subdivisions Levin
has seen for decades and will be just
off State Highway 57, which links
the town with Palmerston North.
Long-term planning by the
council includes re-zoning the land
residential, Mr Rowan says.
The council’s Gladstone Green
master plan is to re-zone 400
hectares of land so it can be redeveloped into a community of some
2,500 homes.
Levin’s new Speldhurst Country
Estate is already well under way.
This $150 million development will
include 400 new standalone homes
and a community centre.
Aimed at seniors, Speldhurst
already has a large number of
completed homes. It, too, is situated
off State Highway 57, on the site
occupied by the former Kimberley

Centre, a once a thriving community
for the intellectually disabled.
Not including any of the other
subdivisions that are happening,
these two alone will significantly
boost the population of Levin,
which was 17,700 on 30 June 2019
according to Statistics New Zealand.
As well as the Gladstone Green
development, the Horowhenua
District Council is also looking
to redevelop the town centre, Mr
Rowan says, “which is great”.
“We are seeing new businesses
coming here as well.”

Plenty of opportunities
Although, traditionally, Levin had
above the New Zealand average
of retired people, that is already
looking like changing.
“It’s increasingly becoming a
destination for younger people,”
says Daniel O’Neill, a partner with
local firm Todd Whitehouse.
After graduating in 2007, Mr
O’Neill found himself urgently
needing a job and a place to live.
A job came up in Levin, and
he took it. In fact, Mr O’Neill was
admitted one day and started work
the next. And he has stayed in the
town ever since.
“I went against all the advice and
I stayed in one place.
“There are definitely benefits of
staying in one place. I have a large
intergenerational client base. I’ve
also got a significant connection
with the place and its people”.
Mr O’Neill has found the work for
Levin people “varied, interesting
and extremely rewarding. “I have
always been impressed by the
ability of professionals, and other
people in community support
roles, to try new things and punch
above their weight. In many ways,
that Kiwi sensibility is very present
here,” he says.
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“In a small place, we have got to
provide a very wide range of services. We have got to service the
community here.
“My main focus now is family law
and lawyer for the child work, but
I still maintain a civil, criminal and
conveyancing practice.
“Very few places have the same
opportunities in terms of wide-ranging work, especially with criminal
and family law. And very few practices would allow you to practise in
so many areas.
“A sense of community is also
essential, and the more you put
into the community, the more you
get out in a real way.
“A lot of lawyers travel from
Wellington or up the coast to
practise here. They inevitably find
themselves enjoying their kind of
law, collegiality and opportunities”.
Levin, Mr O’Neill says, “is a great
place to be active in, raise a family
in, and cover off the basics, like
simply owning a home.
“While the work is intense, you
can have your family life at a slower
place, and that’s a major advantage.
“Levin is within good geographical
proximity to Wellington, the Central
North Island, skiing, Palmerston
North and the Hawkes Bay.
“It’s got great beaches, bush
walks, bike trails, and a lot of other
well-hidden secrets.”
On any given Saturday afternoon,
Daniel can be found either playing
football for Manakau United,
mountain biking or skiing (if there’s
snow!).
He lives on a small lifestyle property with his wife, Tara Jackson,
their two teenage daughters Caitlyn
and Hannah, and black snoodle
Peggy.

Range of aspects
of practice
Originally from Wellington, Hannah
Wood did not follow the trend of
many of the young lawyers who
were admitted around the same time.
While they tended to go to work
for firms in Wellington, she chose
to work in Levin.
And she is glad that she did. “The
opportunities you get in a provincial
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▴ Hannah Wood and Doug Rowan

▴ Daniel O'Neill

town are much greater,” she says.
That’s where you get to learn a
range of aspects of legal practice.
“That’s how I got my masters in
trusts, and that’s how I got to
become the director of a law firm
at a young age.”
Having young lawyers “helps
make a firm more nimble for the
changing face of practice,” she adds.
Choosing Levin has also been great
in terms of lifestyle. In contrast with
the big city choices of living in suburbia or in the city centre, in Levin you
can, for example, choose a lifestyle
property or a beach property – “whatever you want, which is great”.
“That’s the beauty of Levin. There
is huge diversification.”
As a firm, Cullinane Steele is
growing “and we would love to see
more talent coming out to Levin,”
she says.
“We are looking for another two
lawyers in commercial, property and
trusts,” Doug Rowan adds.
“We don’t believe in thrashing
people,” he adds, noting that the
firm closes the office at 5pm, and
that is generally when the lawyers
finish for the day.
“In terms of practising here,
young lawyers have a good opportunity to have client contact and build
client relationships, rather than just
being told what to do.
“We are in a good position in
terms of having a mixture of youth
and age in the leadership. It’s great.
It’s good for young lawyers and good

for clients.”
Cullinane Steele also has an
emphasis on the need for law firms
to keep up to date with the changing
face of practice.
“We need to adapt in terms of
accessibility and technology, and
clients’ needs are changing as well.
“You have to be adaptable to meet
clients’ needs going forward. You
have to be able to change and that’s
why we are looking to attract young
lawyers as well,” Mr Rowan says.
Originally from Whanganui,
where his parents were farmers, Mr
Rowan got his first job at Cullinane
Steele Lawyers, or CS Law, a firm
that has now been practising for 115
years. That was in 1996, and he has
been with the firm ever since.
There are a number of reasons
for that.
Firstly, he got very good training.
Secondly, Levin is a “great place
to practise” and has a really good
community. And thirdly he has had
a “great variety of work, so that’s
stimulating”.
In terms of variety of work, it’s
perhaps important to mention
the legal work for Horowhenua’s
farmers.
This is perhaps best summed up
by the following wording on CS
Law’s website: “Our office is also
farmer-friendly, so feel free to just
come in straight from the farm,
leave your gumboots at the door and
step inside so we can get started and
get you sorted right away.”
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LEVIN
Population: 17,700
The 30th largest urban area in
New Zealand, and the third largest
in Manawatū-Whanganui.
▴ Kelvin Campbell

Better climate
In contrast to Ms Wood, Mr Rowan
and Mr O’Neill, Kelvin Campbell has
only been in Levin for six years.
After a long career as a lawyer
in the public sector – 14 years with
the Police and a little over two years
with the Ministry of Fisheries – Mr
Campbell went into private practice,
working for a firm in Oamaru.
He decided he wanted to work
for himself and in 2014 he bought
the firm now known as Cooper
Campbell Law from Ross Kerr and
Jeremy Cooper, who were both
planning to retire.
He kept Mr Cooper as a consultant
to the firm, hence the firm’s name.
“My reason for wanting to come
to Levin, as well as wanting my own
business, was climactic,” he says. “I
must admit I enjoyed moving to a
warmer climate.”
Levin is also “conveniently close
to Wellington” and will effectively
be even closer when new road
Transmission Gully is complete.
“I live in the countryside about
7½km from Levin.
“The lifestyle in Levin is good.
You can have a little farmlet [like
Mr Campbell has] and still get to
work without the traffic. And Levin
is a great place to work. There are
lots of opportunities.”
Mr Campbell’s practice is wide-
ranging, from criminal to family law,
from conveyancing to estates, wills,
trusts and powers of attorney.

I’m not a
big fan of
being ultra
specialised.
I’ve done
that for
years...
Having my
hand in lots
of areas is
enjoyable.
I enjoy the
variety

“That’s what I like doing,” he says. “I’m not a big fan
of being ultra specialised. I’ve done that for years,” he
says, quoting his time as a lawyer in the state sector.
“For me, having my hand in lots of areas is enjoyable.
I enjoy the variety.”
One of the big factors about lawyering in Levin at
present, at least for the lawyers doing court work, is
that the Levin Courthouse is currently closed.
The building is undergoing strengthening after it was
discovered that the structure could be unsafe in the
event of an earthquake.
“It is only a small town but there is quite a lot of court
work,” Mr Campbell says.
With the town’s courthouse closed that means a
40-minute drive to Palmerston North for both lawyers
and their clients, which is “annoying”.
“To the credit of legal aid, they have agreed to pay
travel,” he says.
The long drive “can cause drama”, Mr Campbell notes.
For example, going back to the office to pick up a file
which you could not have predicted when leaving Levin.
“Also, if you have something in the morning and
something in the afternoon, you have to stay there. It’s
pretty annoying for the poor old clients,” made worse
by the fact that public transport is “abysmal”.
So, for example, if you are a disqualified driver, having
to travel to Palmerston North for a court appearance
is not ideal.
“Apparently, the court is all set to go in September,”
Mr Campbell says.
That will be almost a year after the courthouse closed.
If the Levin courthouse does reopen in September “that
will be great,” Mr Campbell adds. ▪
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Keeping abreast of
AML commitments
BY JAMIE
DOBSON

The impending annual reporting deadline for
Phase 2 of the Anti-Money Laundering and Counter
Financing of Terrorism Act 2009 (AML/CFT) entities at
the end of August, on top of completing the first round
of independent auditing, is shadowed with a sense of
trepidation within many in the legal profession.
To achieve compliance for a firm, practitioner, compliance officer, is no small feat. But for New Zealand,
ranked first in the world in doing business last year, and
regularly rated in the top three on corruption indexes
such as Transparency International’s, achieving compliance is part of the bigger picture, the sum of which is a
successful exercise in New Zealand’s reputation building.
While the application of AML legislation to lawyers
is barely two years old, clarification has been sought
where possible, including the boundaries of legal practice
areas of covered activities, and the inevitably blurred
lines between client confidentiality, underscored by legal
professional privilege, and the obligation of disclosure.
In what may seem like uncharted territories in
mitigating financial risks, legal professional privilege
has been a consistent quandary for lawyers faced with
suspicious activity. Where possible, the New Zealand
Law Society | Te Kāhui Ture o Aotearoa has managed
to provide guidance on these issues, and to continue
highlighting other resources that might assist lawyers.
Auckland barrister and regulatory expert Gary Hughes
recently authored an eBook entitled AML/CFT Workflow
and Guidance, and says it was prepared as a detailed
practical handbook rather than traditional textbook.
“We firmly had the AML Compliance Officer in mind,
highlighting things that the unlucky partner or person
occupying that new position really should have at their
fingertips.”
Drawing on years of advising and representing Phase 1
entities, particularly in the financial and gaming sectors,
Mr Hughes has “tried to put the practice of AML squarely
into language that lawyers can relate to”.
“But even so, many areas of AML/CFT are not prescriptive, and never can be. Privilege questions are like
that – it is heavily context specific,” he says.
“This is principles-based legislation we are dealing
with. The Privacy Act or the Commerce Act and many
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▴ Gary Hughes
other regimes are similar. They
force people to weigh up decisions
and outcomes against likely risks,
and maybe to seek specific advice.
Unfortunately, the statute often
doesn’t provide neat yes or no
answers.”

Disclosure and balance
The regulatory regime of AML
compels lawyers to collect client
information to mitigate the risks
of money laundering or terrorist
activities being financed/funneled
through legal services. Activities
where such risks are likely to present themselves are consequently
captured by the regime. This is
only a proportion of legal services,
where the activity in question is
considered a material risk.
Beyond this boundary is communication, as an umbrella term
for conversation, advice, opinions,
held sacrosanct as legal professional
privilege.
“Those sort of activities may not
match up neatly with the AML/CFT
Act 2009 s 5 definition of ‘designated

non-financial business or profession’, and therefore not captured
based on the nature of its relationship,” says Mr Hughes.
Questions raised by lawyers over
risk assessment and compliance are
similar to dilemmas experienced by
Phase 1 entities, Mr Hughes notes.
Lawyers, too, battle with the little
areas where the Act is deliberately
not prescriptive.
“But the one true area of difference for lawyers is privilege
and ethical duties of fidelity and
confidentiality.
“Having to decide to report on
a client, and for what aspects or
activities, and selecting what information to convey, will be difficult
decisions and may go against the
grain of a lawyer’s training. But the
Act requires it, or at least requires
careful balancing of competing obligations based on what you know
about the client and its activities.
“These are considerations that
Phase 1 entities have simply not had
to worry about. And other Phase 2
DNFBPs don’t face such dilemmas
either.”
If information is truly privileged,

AML/CFT

even if the area of legal activity is
captured, that does not mean that
information must be reported to
the Police in a suspicious activity
report (SAR).
But while that privilege remains
intact as a trump card over having
to convey information in an SAR,
much more attention is now required
to the limits or exceptions to what is
privileged – s 42 of the Act defines
terms of what privilege is, and what
it is not.
As the Law Society’s Practice
Briefing on privilege, confidentiality and suspicious activities
indicates, strict confidentiality must
be adhered to under the Rules of
Conduct and Client Care. There are
limited exceptions to what client
information must be held “in confidence indefinitely”. Party to this,
under s 2.4 of the conduct and client
care rules, is the obligation to not
knowingly assist in the concealment
of fraud or crime.
The fundamental importance
of legal professional privilege is
reflected in the AML/CFT Act by specifically excepting privileged communications under the disclosure

Ultimately,
the Act places
responsibility
upon the broad
shoulders of
the lawyer
to determine
whether a case
before them
holds credible
evidence that a
communication
is made for
a dishonest
purpose

regime. If a lawyer has reasonable grounds to believe
information is legally privileged, they are not required
to disclose it in compliance or reporting, such as in an
SAR. The requirement for disclosure does not abrogate
client confidentiality.
DIA’s guidelines for lawyers and conveyancers offers
slightly more detail. It confirms that privileged communication can be oral or written, can include any
information, opinion, or the agents of lawyers or clients
involved. However, a communication is not privileged if
the information in communication consists of records
of financial transactions kept by a lawyer related to
their trust account, or is in its first impression a case
prepared for dishonest purposes or with the intent to
commit an offence.
Ultimately, the Act places responsibility upon the
broad shoulders of the lawyer to determine whether a
case before them holds credible evidence that a communication is made for a dishonest purpose.
Mr Hughes says textbooks, overseas materials or the
Financial Action Task Force (FATF) resources can provide
some assistance, but it’s important to keep in mind the
Act was not drafted for law firms specifically.
“When I started in the AML field around 2007, much
of the work was helping clients to understand and
influence the design of the new legislation then under
development,” he says.
“While there were also briefs and cases to advise on
tricky scenarios before sending suspicious transaction
reports to the Police, it was all developed with banking and financial players in mind. Because they were
participating in the law reform, issues that might face
non-finance firms were really given no thought.
“A decade later, when Phase 2 amendments were being
rushed through, we still had to grapple with a statute
designed, essentially, with a bank in mind, not a law
firm or real estate agent.”
Nevertheless, more countries are joining New Zealand
and much of Europe, capturing lawyers for AML/CFT
regulation.
“Australia faces pressure for ‘tranche 2’ and just last
month Germany released draft laws intending to capture
real estate gatekeepers and notaries,” says Mr Hughes.

The scale of risk
Ostensibly, determining what fits within client confidentiality against the obligation of disclosure is a risk-based
decision process for lawyers, who are presumed to know
their clients best.
The Law Society’s role in these determinations are
removed, especially where the risks of money laundering
will differ based on the various types of practice, and
even down to the practitioners’ method of providing
communication. The exception might be if it later
turns out disclosure was made in bad faith, or there
were reasonable grounds to believe it was a privileged
communication, under s 44(4).
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The Department of Internal Affairs, alongside the Police
Financial Intelligence Unit (FIU), have broader obligations to assess risk at sector, national and international
levels. At stake here is the outcome of New Zealand’s
pending evaluation from the FATF’s mutual reporting
process. Part of its fourth round of reporting involved site
visits here in February. While it is likely the evaluation
report is being tested among AML supervisors and the
Ministry, Gary Hughes says we won’t see the report
publicly released until 2021.
That report holds potential consequences to influence
a wide range of measures. How well New Zealand’s credit
rating may perform overseas, but also the confidence
of overseas financial players in doing business in New
Zealand.
Involving a broader range of reporting entities under
the Act such as lawyers and accountants enables a tangible movement towards reducing the risks of money
being laundered or terrorist activity being financed
unlawfully, meeting more of the standard FATF recommendations, therefore maintaining this country’s status
as a place to conduct business safely and successfully.
Each end of the scale of risk in the AML/CFT regime
is not mutually exclusive. At one end, potential harm
from money laundering or terrorist financing bears
significant costs to New Zealand society, and in the
first presumption, Inland Revenue. At the other end,
an individual lawyer faces reputational and career
risk – highly intangible, but something not to ignore
when considering the information included in reporting.
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What to do
when a legal
problem
becomes
a lobbying
problem
BY DEBORAH
HART

When considering impacting the legislative and
regulatory environment, there are a number of things
lawyers need to consider to ensure they get the ear of
government.
Here are the 10 essentials.

And so back to that annual report

1. Stakeholder mapping

“Law firms have been traditionally very private partnerships, and not accustomed to having to disclose their own
data (and potentially some client data) in online annual
reports or to an independent auditor,” says Mr Hughes.
It may come as a surprise how much information is
required and intrusive the process may feel.
“Assembling that information can take time, particularly if the firm’s IT systems have not been set up to
capture and report in these ways,” he says.
“But the DIA’s online ‘User Guide’, manual for annual
reports, is a useful starting place, containing a lot of FAQ
type information from trial and error over the years with
the reporting formats. The DIA updates it every year or
two, so make sure you are working to the current version.”
While not mandatory, internal reporting documents
and process materials can be kept during the year, shared
among the partnership as part of regular governance and
assurance testing, and then build up the information
to hand to complete the DIA’s report.
Some of those reports may also serve as a precursor
to filing formal suspicious activity reports with the FIU,
and “keeping written findings” on various risk aspects
as required to meet the needs of the Act. ▪

This is not court. The most finely crafted letters, beautifully written submissions or brilliant oral submissions
are unlikely to be sufficient in many lobbying situations.
Determine who you need to influence and who can
influence them.
Many people make the mistake of thinking it’s just
about the minister. Sometimes that’s right, but even
so, every minister has a staff and ministry officials.
Ministers are surrounded by their Parliamentary and
party colleagues as well. Among these people will be
some key influencers. You may well be able to secure
a 30-minute meeting with the minister, but consider
the people who see the minister every day. They are
often very powerful.
Any bill will go to a select committee. Do your due
diligence on who is on the relevant committee so you
can direct yourself to them as well, and not just in the
select committee.
Theoretically, policy is set by the government, but
the opposition and minority parties also have input.
Regulations often have little public input; getting to the
ministry officials will be a precious chance to influence
how policy is implemented.
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within the Parliamentary system so you can make an
impact at the right time. Most lawyers understand how
policy gets made and actioned. But also get to know the
Parliamentary sitting times, order papers and follow
the House business.

5. Put your politics aside
Putting the case for reform is not usually about your
personal ideology, so park that. Understanding the
politics of the situation is crucial.

6. Or don’t put your politics aside
Every political party considers policy. If you’re a member
of a party, you can have impact on the party policy. You
can also build valuable relationships, but keep in mind
you’ll only be likely to be building relationships with
one party. In New Zealand, governments change and
if you have not built relationships outside of your own
political sphere, you will find government relations more
difficult at some point in time.

7. Be a problem solver

2. Relationship building
Think about who you respond to –
someone you know, like and respect,
or someone completely unknown?
Members of Parliament and officials
are no different to you. So, consider
building long-term relationships
and building them across party
lines.
In New Zealand the degrees of
separation are small. Those you
need to influence will have families,
interests and pastimes that may
allow you to connect with them,
other than in their office.

3. Do the background
work
Obviously, read relevant legislation and any bill. But there are
other documents that could be
useful including regulatory impact
statements, cabinet papers, select
committee, Attorney-General and
Law Commission reports, the

submissions of others, Hansard,
and supplementary order papers,
as well as ministry briefings, advice
and reports.
Also read more widely than that.
Trade magazines, media, blogs and
more can give you vital insights.
Set Google alerts to give you realtime information on the area you are
interested in. Know who is likely to
agree with you and what they will
say so you can work with them and,
more importantly, who will disagree
and what they will say, so you can
effectively counter their arguments.
Consider researching similar international legislation.
Understanding the different judicial
and regulatory environments, and
the practical experience of other
jurisdictions, can lend significant
weight to your messaging.

4. Know the system
It is imperative that you can work

It is one thing to identify potential problems with a
given policy or piece of legislative drafting. Show that
you understand the underlying objective, and present
solutions.
Put yourself in the shoes of the decision-makers. How
can you solve their problems in the way that works for
you or your client?
Consider drafting a bill or an alternative bill. Provide
briefing papers that politicians can use, particularly in
debates. Make them easy to understand. Don’t assume
politicians know technical areas or legal niceties. Most
law makers are not lawyers and many areas they deal
with are outside their expertise. Help them understand.

8. Media and lobbying are best friends
The public is the biggest influencer for government.
Sway the public and you have likely won. So, where
appropriate, have a media strategy.

9. Play it straight
As per normal, don’t double-deal, don’t tell half-truths
and don’t breach confidences. Once your reputation is
mud, doors will close quickly and you’ll find it difficult
to gain traction.

10. Know when to get help
Just because you know the law, doesn’t mean you know
how to influence the politicians. Sometimes you may
need help: go get it. ▪
Deborah Hart is a consultant and a former lawyer,
 www.deborahhartconsulting.co.nz
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Less art, more science
Bringing data analysis into the courtroom
BY BENJAMIN
LIU

In recent years, data analysis
has been applied in almost every
facet of our societies, from science,
technology and business, to health
and government. But the legal profession remains an exception.
A common belief shared among
judges and legal scholars is that
the law is an art, not a science.
Specifically, the common law is
‘self-contained’ in the sense that
careful reading of cases can provide
the answers for all legal questions,
hence there is little need to invoke
data analysis or other scientific
methods to solve legal problems.
The view that data analysis and
scientific methods have no place in
law is difficult to justify.
On the one hand it is true that law
is different from science. Science
aims to find out what the world is
and will be, whereas law dictates
what the world should become.
On the other hand, however, law
shares important commonalities
with the natural and social sciences.
Some of the most fundamental
values in law, such as logic, consistency and predictability are also the
very things scientific methods are
perfectly apt to achieve.
Therefore, data analysis can play
a crucial role in many areas of law.
Take fact-finding as an example.
Bayesian statistics can help us
ascertain past facts, and regression
analysis can establish causal relations based on association.
Furthermore, some legal questions cannot be answered without
adopting data analysis. For instance,
the doctrine of disparate impact
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under the United States discrimination laws provides a remedy when a
practice that may be neutral on its
face has an unjustified adverse effect
on members of a protected class. In
these cases, statistical significance
tests or other similar methods must
be applied to assess the existence
and level of disparate impact.
The neglect of data analysis in
law has received a fair amount of
criticism, in particular from social
science disciplines. Contemporary
legal analysis has been described
as “data-free social science”. Some
social scientists even refuse to
view law review articles as “proper
scholarship”.
Some complaints about the
unscientific nature of law come
from within the legal profession.
The legendary American Circuit
Judge Billings Learned Hand once
asked: “How long we shall continue
to blunder along without the aid of
unpartisan and authoritative scientific assistance in the administration
of justice?”

Lack of data-analytical
skills among lawyers
Integrating data analysis in the
judicial process will not be easy.
In contrast to many other professions, lawyers are notorious for
lacking numerical skills. Michelle
Obama once said that she became
a lawyer because she was bad at
science and maths. “We (lawyers)
can’t add or subtract, so we argue.”
In the past few years, I have
been using the well-known Linda
Problem to gauge the level of maths
skills of my LLM students. The

problem is as follows:
Linda is 31 years old, single,
outspoken, and very bright. She
majored in philosophy. As a student, she was deeply concerned
with issues of discrimination
and social justice, and also
participated in anti-nuclear
demonstrations.
Based on the above facts, which
of the following has a higher
probability?
(a) Linda is a bank teller.
(b)	Linda is a bank teller and
is active in the feminist
movement.
The correct answer is (a) because
the probability of one event (being
a bank teller) is always higher than
(or equal to) the probability of two
events occurring together (being a
bank teller and being active in the
feminist movement). Every year,
however, the majority of students
(70-90%) chose (b).
This result, while disappointing,
should not come as a surprise to
anyone who is familiar with the
common law legal education. A
basic level of competency in statistics and quantitative methods
is not required for admission to, or
graduation from, law schools.
Lack of numerical skills is not
a problem per se, as long as it is
recognised and remedied. Most of
us are not medical experts, but we
all know we should see a doctor if
we are sick.
The real hurdle is the reluctance
of judges to accept mathematics
and data analysis in court. In Gill
v Whitford 138 S Ct 1916 (2018), the
plaintiffs adopted a mathematical
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test called ‘efficiency gap’ to prove that Wisconsin’s
Republican legislative leadership had drawn the state’s
legislative district map to make Republican control
inevitable. During oral arguments, Chief Justice John
Roberts of the United States Supreme Court said that the
plaintiffs were trying to “throw [the reapportionment
issues] into the court pursuant to, and it may be simply
my educational background, but I can only describe as
sociological gobbledygook.”
If the court, he added, had used a mathematical test
to gauge the extent of partisan gerrymandering, “the
intelligent man on the street is going to say that’s a
bunch of baloney”.
Data analysis does not fare any better in English
courts. Milton Keynes Borough Council v Nulty [2013] EWCA
Civ 15 is a case involving an insurance claim for a fire.
One party claimed that the cause of the fire was a discarded cigarette. In the judgment, Lord Justice Toulson
stated that “the process [of judging whether the balance
of probabilities test has been met] is not scientific …
and to express the probability of some event having
happened in percentage terms is illusory.” Furthermore,
“you cannot properly say that there is a 25% chance that
something has happened … either it has or it has not.”
This remark is astonishing to say the least, because
the court has effectively rejected the entire field of
Bayesian statistics, something developed and perfected
by mathematicians over the past 200 years.
In criminal cases, ignorance of mathematics can lead
to serious consequences. One of the most notorious
examples is the murder trial of Sally Clark in the United
Kingdom.
She was accused of murdering her two infant sons
who had died one year apart. At trial, the prosecution’s
expert witness testified that the chance of one child
dying as a result of sudden infant death syndrome (SIDS)
was 1 in 8,543, hence the chance of two SIDS occurring
was 1 in 73 million (1/8543 x 1/8543). This calculation
wrongly assumed that the two SIDS deaths in the same
family were independent.
During the appeal, this error was exposed by probability experts, and Ms Clark’s conviction was overturned.
Unfortunately, by that time Ms Clark had spent more
than three years in prison.

Possible solutions
There are several ways to address the deficit of data
analytical skills in the judiciary. The most obvious one
is to provide necessary training and guidance to sitting
judges.
In the United States, the Reference Manual on
Scientific Evidence issued by the Federal Judicial Centre
contains chapters on statistics and multiple regression;
the Judicial College in the UK offers workshops on statistical reasoning from time to time.
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However, there is some doubt as to
the effectiveness of providing training
to judges. Judges are under enormous
pressure to manage an ever-increasing caseload; hence it could be very
challenging for them to acquire new
quantitative skills to which they have
had little prior exposure. As an alternative, it has been proposed that an
independent statistical expert system
should be established so that judges
can readily seek professional advice
when needed.
Finally, to address the root of
the problem, a paradigm shift in
legal education is required. A new
empirical orientation, along with
statistical methods, would have to
be integrated throughout the law
school curriculum.
In this regard, there are some
promising early signs. Several
dozen top US law schools, including
Harvard, Yale and Stanford, now
offer elective courses on statistics,
although this trend is yet to arrive
in New Zealand.

Conclusion
Back in 1894, Oliver Wendell Holmes,
one of the giants in US legal history,
wrote: “For the rational study of the
law the blackletter man may be the
man of the present, but the man of
the future is the man of statistics
and the master of economics.”
Today, with the world turning
increasingly digital, traditional
legal methods alone are no longer
adequate, and the need for wider
adoption of data analysis in the
legal field is bound to grow. One
may hope that Mr Holmes’s longago prediction will finally become
reality, and the practice of law will
be more like science than like art. ▪
Dr. Benjamin Liu  b.liu@auckland.
ac.nz is a senior lecturer at
Auckland University. He is in the
process of creating a new course
teaching law students basic principles of probability, statistics and
elementary programming in the
legal context.
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Reputation critical
to professional
success
BY DENNIS
GATES

What value is a great reputation?
Ask Grant Dalton. Referring to the recent furore over a possible
fraud on Team New Zealand he described it as “intentional reputational damage 101” and decried the negative impact on the team.
The distraction of having to focus on minimising reputational harm
rather than the upcoming event is unwanted, but the damage has
to be minimised for future progress. So, if reputation is important
to a sports team, it is even more important when your livelihood
and career depend on it.
Have you ever met a lawyer who didn’t claim to have a good
reputation?
Therein lies the rub. If every lawyer has a good reputation how
does a lay person distinguish one from another?
The general public doesn’t buy into the “all lawyers are good”
myth. Everyone knows there are good lawyers, great lawyers, a
whole host in between and finally, absolutely useless lawyers.
Avoiding that last category is a must for the searcher online. How
do they make that decision?
The key lies in four factors, identified by Rachel Botsman of
Oxford University, that go into determining if anyone is trustworthy. These are competence, reliability, empathy and integrity.
If the answer to all those determinants is yes, then chances are
you have actually earned, do actually have a great reputation,
and have a good chance of securing that online visitor as a client.
So, what do people see when they check your website? If it’s
full of material such as “client focused, approachable, friendly,
cost effective, enjoys gardening, local, leading law firm, and the
like” then the 30 seconds or less that you have to get the attention
of that visitor is wasted.
Those visitors are precious and need a reason to stay and check
you out. Most visitors to legal websites bounce. The average bounce
rate is in the high 80% range, particularly via AdWords. Of those
who stay, the time on site is measured in seconds.
Assuming Rachel Botsman is correct when she says “trust is
the currency of interactions in the same way that money is the
currency of transactions” then demonstrating you are trustworthy
in those few vital seconds is critical.
Drawing on Ms Botsman’s work in this area she identifies three
differing markets.
The original was by and large village based. Everyone – the
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butcher, the baker, the candlestick maker –
all relied on word of mouth. Lawyers are
familiar with that as it is the default position in the profession.
The second reputation market developed
in the 18th century as institutions such as
banks, insurance companies and modern
corporates developed. Of necessity these
large entities had to be trustworthy and
had to demonstrate it. This still applies
and is the driving force behind corporates
marketing perpetually. The marketing style,
though, has changed and is moving into
ethical marketing. The recent decision of
Coca Cola, Honda, Starbucks and others,
New Zealand’s “Stuff ” for instance, to
withdraw from marketing on Facebook is
an example. Facebook is facing a crisis as
it is perceived at present to lack integrity,
hence its reputation is at risk.
The third reputation market is in the
digital environment and is identified as
distributed trust marketing. This is where
the world is moving.
Who doesn’t check out the seller (and the
buyer) on Trade Me, Airbnb, the movie, the
new car – in fact absolutely everything –
by looking online for the comments and
experiences of previous users, viewers and
consumers. Those searches are looking to
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move the searcher from observer to participant, from the unknown to the known.
For people searching for a lawyer online,
the lawyer is an unknown quantity.
In similar fashion lawyers, courtesy of
AML/CFT, now treat clients as unknown
quantities. That has been embarrassing in
some cases when dealing with established
clients but valuable when assessing new
clients. Many of those new clients will be,
to a certain extent, virtual clients – met
online, dealt with online and never physically in the office. In the village market
that client would be personally known,
perhaps “a pillar of society or a rat bag”,
whereas the online client can be anyone
anywhere and “anything”.
The “local trust” market still exists, as
does the institutional market, but both are
being left in the wake of the distributed
trust market.
Coming out of the internet it is new on
the block but its impact is extensive and
effective.
An American commentator, Brian
Koslow, observes: “There is no advertisement as powerful as a positive reputation
travelling fast”. It is harder to think of anything moving faster than the internet. If
that is a reasonable statement, then the

need for lawyers to adapt and adopt new
strategies to establish and verify a reputation online is immediate and urgent.
That reputation can’t be claimed as of
right but has to be earned. Simply claiming a supposed status doesn’t cut the
mustard, as evidenced by recently struck
off lawyer, Arlan Arman, who promoted
himself as “one of the best in Auckland”.
He clearly was not, given he was found to
be incompetent.
Reputation allows someone to assess the
level of risk in engaging with an unknown.
How is that risk measured? By the opinions
of those that have experienced the service.
It is in those opinions that the four
factors going into the decision of trustworthiness and hence reputation will be
found and assessed.
The first two elements, competency and
reliability, will typically be satisfied relatively readily, particularly for transactional
matters such as conveyancing.
The last two elements, empathy and
integrity, are more critical as far as clients
are concerned. These elements cannot be
determined by anyone other than the
people impacted by the behaviour or
conduct that goes into making such a
judgement. These factors will be identified in basic terms using colloquial and
colourful language.
It is the uniqueness of the individual
responses that gives those observations
their credibility. Self-praise is faint praise
and not a means to move that potential
client online from perceiving you as an
unknown quantity to a known.
That is the essential part of the exercise
in creating your reputation and using it to
grow your business. Anything you proclaim
about yourself will be met with cynicism
whereas the opinion of many others (many
others) will be influential in getting that
engagement (instructions) from the online
market, the modern vast village.
So why should lawyers bother about
managing and promoting their reputation?
Mainly because it is their most valuable
yet under used asset.
From the moment a person first has
any contact with a lawyer, that lawyers’
reputation is on the line. Whether it is the
reception area, the décor of the office, the
website, the signage outside, all and every
facet of your physical presentation contributes to the impression created and either

adds to or detracts from your reputation.
Add to that the numerous other variables
such as how you interact with clients, the
quality of advice provided and the little
things like offering comfort to clients in
stressful circumstances, respecting their
opinions, and a myriad of other aspects.
The underlying feature is that managing
your reputation is dynamic not static – the
last client’s opinion counts in gaining the
next new client.
In researching law firms online in particular, the writer found the presentation
is generally generic and static. Some of
it is deplorable, featuring deceased partners, closed offices, wrong contact details,
warnings not to trust the site, lengthy
monologues and more. The impression,
and hence reputation, is not enhanced
with such material and the likelihood of
gaining traction with that online searcher
in the few seconds available is negligible. It
screams out “near enough is good enough”
which isn’t going to satisfy those four trust
elements that go into making your reputation a positive one.
Tending to your reputation is even
more critical with the rapid introduction
of Artificial Intelligence to law.
Just as clients came to assume you had a
photocopier, then a fax, then the internet,
those same clients will soon assume you
have AI capability. When AI is prevalent
in every office the firms’ reputation will
count even more as a distinguishing factor.
Whether it relates to a transactional file
such as conveyancing, or litigation, the
client will be sourcing the best lawyer
they can find based on the experiences of
others, as disclosed on the internet.
Your reputation has always been critical
to your financial and professional success.
Taking it for granted, and figuratively
hiding your reputation under a bushel,
is doing yourself no favours. It needs to
be nurtured, developed and promoted as
the valuable yet fragile asset you create
and control. To finish, consider this quote
from Sir Richard Branson – “All you have
in business is your reputation”. ▪
Dennis Gates has been a lawyer for more
than 30 years as well as a notary public. He
has established Real Law ( reallaw.nz), a
specialised marketing company focusing
on the needs of small to medium sized
law firms.
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Origins of our
social conflict
BY PAUL
SILLS

This series of articles will look at the issue of social
conflict and the role of lawyers as peacemakers. By necessity,
much of the conversation will be generalised and won’t apply
to every pocket of society. The intention is to highlight the key
areas or issues that, in my view, lead to social conflict so that we
can debate them in a more open and less politically charged way.
The arguments-as-war metaphor we see applied to most conflict
runs parallel with the long-held theory that war is embedded in
our very nature. This is a commonly held belief of socio-biologists,
anthropologists and other students of human behaviour based,
not only on the propensity of modern man to go to war with his
neighbours, but also on theories about the way pre-agricultural
‘hunter-gatherers’ behaved.
That theory is now under threat. A recent study of tribal societies
that live by hunting and foraging has found that war is an alien
concept, and not, as some academics have suggested, an innate
feature of so-called “primitive” people (Douglas Fry & Patrick
Soderberg of Abo Akademi University, Finland).
The study discovered that although such hunter-gatherers are
far from peaceful, they are also far from warlike. Most who die
violent deaths in these societies did so at the hands of other
tribesman, not ‘foreigners’.
Ironically, the study found that most of the ‘primitive’ people on
earth are actually quite peaceful compared to modern, developed
nations. The conclusion is that warfare was probably not common
before the advent of agriculture 10,000 years ago.
So, warfare, despite its often malignant hold on modern life,
has not always been part of the human condition.
Five pre-conditions have been suggested for turning peaceful
tribal peoples of the distant past into the war-prone societies of
recent centuries (The Birth of War, National History Journal – July/
August 2003):
• A shift from a nomadic existence to a sedentary one, commonly
though not necessarily tied to agriculture;
• A growing regional population and possibly increased competition for resources;
• The development of social hierarchy;
• Increasing long-distance trade, particularly in prestigious goods;
and
• A severe climatic change that breaks down the subsistence base.
It seems that when we start gathering in large numbers we cause
ourselves trouble. In the few known cases of warless societies of
hunter-gatherers, social organisations do not extend beyond family
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in a loose, flexible network of kin. On the
other hand, hunter-gatherer societies that
make war have larger and more defined
groupings such as clans. It seems that the
existence of bounded groups make for a
sense of collective injury and desire for
unified retaliation. Put another way – the
more we identify with a tribe, the more
likely we are to take whatever steps are
necessary to defend that tribe.
Some concerning themes come out of
this research that were factors 10,000 years
ago and are in fact amplified by modern
living:
1. A sedentary existence. Most of us are
deskbound for our occupation. Our
physiology and the way our bodies are
optimised for results requires us to be
upright, moving and outdoors. And yet
very few of us achieve this – in fact the
complete opposite. The advent of agriculture and societies forming around
farming communities have meant we
have largely stopped moving. If we still
spent our days foraging for food and
shelter, we might not have any energy
for conflict.
2. Population growth and increased competition for resources. Some say that it
is not climate control that is our biggest
issue but our consumption rates and

how quickly we are working through
the world’s resources. I believe they are
inextricably intertwined. Depending on
who you read, many scientists advise
that our global population already
exceeds the capacity of this planet.
Our consumption of resources has
grown exponentially since the start of
the industrial revolution and the introduction of the industrial economy we
have lived in ever since. And modern
living is about more: more people,
more choice, more advertising, more
disposable income and more pressure
on production.
3. Social hierarchy. We have created social
haves and have-nots – the mega-rich and
the homeless. The gap between the rich
and the poor grows larger year-on-year
and the recent pandemic has added to
that disparity. Those in lower socio-economic areas or tribes are greatly affected
by each crisis. Conversely, as Naomi
Klein suggested in The Shock Doctrine –
the mega-rich actually get wealthier
during times of crisis.
4. Long-range trading, particularly in
prestigious goods. We are now a global
trading village although restrictions on
air and sea transport may temporarily
slow that down. Initiatives like the

Belt and Road transport and business
initiative out of China will foster an
increasingly global village for trade but
not a harmonious heterogeneous world
adept at healing social conflict.
5. Severe climate change? No further comment needed.
The existence of these issues – that have
over the last 10 millennium become
somewhat synonymous with conflict and
war – should concern us all, particularly
as the pressure they bring to bear on our
society increases. All have been increasing in intensity since the dawn of the
Industrial Revolution. The modernisation
and industrialisation of manufacturing,
production and commerce has had an
unintended but, in my opinion, intensely
negative consequence for the way we live
and has driven us towards social unrest.
Combine this with our ever-increasing
focus on wants and desires and you are
left with a very deformed view on what
is important in life and how to live. We
are increasingly driving ourselves towards
social confrontation and conflict.
Marketing is the perfect example of
many of these issues at work. Effectively
invented in America post-World War I
when the American government had
warehouses full of surplus stock that had

been manufactured but not needed for
the war effort in Europe. Solution – invent
marketing to get the stock moving. America
has used retail spending as a stimulus for
its economy ever since.
Jump forward 100 years where algorithms and AI are increasingly measuring
our every want and desire when we shop,
when we surf the net, and when we talk
in close proximity to our smartphones. We
are force-fed more and more information
on things that these algorithms perceive
we are interested in and which further
stimulate our wants and desires to the
point where we “simply must have” the
latest this, or the newest that.
What is the takeaway from all this?
We have created a social structure that
increases our propensity for conflict. A
structure that makes us potentially more
warlike because of issues such as increased
competition for resources.
Next time we will look a little more at
our attitudes toward competition and
our misconceived reliance on the work of
Charles Darwin. ▪
Paul Sills  paulsills@paulsills.co.nz
is an arbitrator, mediator and barrister
specialising in the effective resolution of
commercial and civil disputes.
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▴ From left: General Manager Property Fraser Gibbs, Justice Minister Andrew Little,
and Justice Manager Sue Little tour the Wellington District Court building.

Wellington District Court
getting $20 million upgrade
BY MORWENNA
GRILLS
When Justice Minister Geoffrey
Palmer hopped onto a digger to be
photographed looking very enthusiastic about the construction of the
Wellington District Court back in
1989 he was no doubt envisioning a
modern courthouse fit for the future.
Fast forward 30 years and the
current Justice Minister is being
shown around what looks like a
tired, slightly shabby building that
is clearly not fit for a modern justice
system. With peeling paint, a tiny
entrance served with two equally
box like lifts, broken escalators and
endless narrow corridors it’s no
surprise that Andrew Little is here
to talk about a refurbishment.
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$20 million is
being invested
upgrading
Wellington
District Court
to make
it a more
modern safe
environment
and to improve
access to
justice services

$20 million is being invested upgrading Wellington
District Court to make it a more modern safe environment and to improve access to justice services.
“This has been a courthouse that’s long needed to be
refreshed and renovated”, says Mr Little.
“I think what is important is that the signals we sent
in relation to the rebuild of the Tauranga Courthouse,
which we want to be the model future courthouse of
New Zealand, some of those principles are being incorporated here.
“Safer places for victims, a safe place for those going to
the Family Court, and a place that reflects New Zealand
and its people with more tikanga based design principles
as well.”
In December Minister Little announced $100 million
for a new courthouse in Tauranga. On that occasion he
talked about the importance of meeting the commitment
to putting victims at the heart of justice system.
During our interview in Wellington he echoed those
earlier comments.
“My vision of the New Zealand courthouse of the 21st
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century is a place where you can go
and get your issues sorted.
“You don’t go there with a sense
of foreboding and fear, but you go
there with a sense of confidence
that this is a place where you can
actually be directed to where you
can get your issues sorted out.
“If that means then there is a
probability of lower offending, a
better chance of victims getting the
support they need, then that’s going
to be better for everyone.”
While the scope of the project
is still being finalised, some of the
work will include:
• An upgrade to the entrance /
security area on the ground floor
• Establishing public counters
• Upgrading the administration
space
• Addressing weathertightness,
cladding and seismic strengthening issues
• Upgrading electrical systems and
modernising security systems.
There will also be new spaces
designed for victims, to improve
their experience of attending court.
The issues facing victims were
highlighted in reports from the
Chief Victims Advisor, and from the
Safe and Effective Justice Advisory
Group – both of which called for a
redesign of our courthouses.
For Justice Manager Sue Little,
who oversees the District Court, the
investment is very welcome news.
“We’re all really excited about
the funding. The refurbishment
will allow us to create a much more
flexible space that puts the needs
of our staff and those who use the
Courts first and foremost.”
Back in 2018 LawTalk asked how
our courthouses measure up? At
that time feedback from the profession indicated there were issues
with the facilities in many of our
courthouses. A lot of the problems
appeared to stem from old buildings
struggling to meet modern needs.
Wellington’s District Courts were
described as “adequate but not
impressive”.
Through the recent response
to Covid-19 our courts have been
tested for their ability to adapt to
an online world. But despite some
hearings managing to go ahead a
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We’re all
really excited
about the
funding. The
refurbishment
will allow us
to create a
much more
flexible space
that puts the
needs of our
staff and those
who use the
Courts first
and foremost

significant backlog of cases has built up, particularly in
the District Courts where 47,000 events were adjourned
or rescheduled.
Whilst funding has been announced to tackle that
backlog of cases, Mr Little says bringing our court systems into the 21st century is vital. That work will not only
help those who rarely visit the courtroom, but also the
many thousands of staff who spend their days tucked in
the back offices, keeping the wheels of justice turning.
“We have amazing court staff,” says Minister Little.
“They go well above and beyond the call of duty
because as well as doing their jobs they’re actually
dealing with that very human factor, dealing with people
in distress, people who are worried, fearful, people with
bad attitudes.
“They have to manage all that and be professional
and I think if we can equip courthouses and courthouse
staff to deal with that in the way that they also have
the sense that the person standing in front of them will
get the help that they need, then that’s got to be better
for everyone.”
Whilst the design work for the refurbishment at
Wellington District Court is already underway, construction isn’t expected to begin until 2021. For anyone
wondering what the works currently taking place at the
court are, these are addressing weathertightness issues. ▪
37

TA L K I N G A B O U T M E N TA L H E A LT H

TA L K I N G A B O U T M E N TA L H E A LT H

Flourishing:
A different perspective
on mental well-being
BY ERIK VAN
DEN TOP

Sociologist Charles Wright
Mills’ idea that: “we cannot see
what is ‘out there’ merely by looking around” sums up an important
reality.
What we see and what we don’t
see depends entirely on the lenses
through which we view the world.
By putting on a different lens, we
are able to take new perspectives
and see things that would otherwise
remain invisible.
The contemporary science of positive psychology offers us an opportunity to look at mental well-being
through a new lens and present us
with practical new insights that
we can use to “go north of neutral”
and buffer ourselves against mental
unhealth.
Positive psychologists shifted
their focus from “what is wrong
with people” and “how can we treat
mental illness to get people back
to neutral” to looking through the
lens of “what is right with people”,
and how can we expand and build
on that to help generate lifelong
well-being and flourishing in people.
Two interesting realisations
emerged from the initial research:
• the absence of mental illness
does not equal psychological
well-being; and
• the skills of flourishing or attaining a state of well-being are
almost entirely different from the
skills of not being sad, depressed,
anxious, or angry.
Positive psychology has been
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embraced within education and
organisations around the world. For
example, the Suffolk University Law
School has integrated a two-credit
Positive Psychology for Lawyers
course into their curriculum. And
specific positive psychology strategies have been integrated into
employee well-being programmes
across legal practices to improve
job satisfaction, engagement, and
overall thriving.
Some have dismissed it as “happyology” or criticised it for lacking
scientific rigor, but when you take
the time to understand it fully and
notice that its research applies the
gold standard “placebo controlled”
method, it quickly becomes a powerful lens to look through.
Hugh Norriss in his LawTalk article in July 2019 (issue 930) argued
that “limiting our conversations to
illness is a missed opportunity”.
The practical models and strategies
offered up by positive psychology
enable us to expand the conversation and adopt ways to use mental
health as a strength to realise our
full well-being potential.
So how you can use positive psychology strategies individually or
within your team or your practice?
Let’s explore a practical model.

The PERMA-V model
for flourishing
“Flourishing” is defined as encompassing both feeling highly satisfied
with your life and also functioning
well in it, learning, growing and
making contributions to others
and society.
A practical model for flourishing

started off as the PERMA model, developed by psychologist Martin Seligman and was later expanded to the
PERMA-V model by Emiliya Zhivotovskaya, CEO of the
US-based Flourishing Center.
PERMA-V is an acronym of six key foundations for
happiness, fulfilment and wellbeing: Positive Emotion,
Engagement, Relationships, Meaning, Accomplishments,
and Vitality.
Understanding where you currently stand and
proactively investing in each of these domains is an
evidence-based pathway to going beyond being moderately mentally healthy.

Positive Emotion
Positive emotions have a broadening effect on our
thoughts and actions and actually boost our immune
system. Unlike negative emotions, they are quite subtle
and fleeting. We need to pause long enough to notice and
take them in. When we do, they enable us to override
our automatic responses and open us for more creative
and flexible ways of thinking and acting.
Each emotion takes it as its job to recreate itself in
the next experience, so tapping into positive emotions
can be an effective reset and shift into a better state.
The good news is that on average we experience
slightly more positive than negative emotions in our
day. Therefore, it’s not so much about creating more
positive experiences but rather about learning to pause
regularly and long enough to notice the positive events
that are already there.

Engagement
When we focus on doing the things we are good at, truly
enjoy and care about, we can begin to engage completely
with the present moment and enter the state of “flow”.
Often reserved for recreational activities such as sport,
music or other creative pursuits, flow-based engagement occurs in a professional context when we have
an opportunity to use our strengths.
Extensive studies have shown that understanding
and applying your strengths more has wide-ranging
benefits, including increased happiness and well-being,
lower depression, higher performance, increased energy
and vitality, less stress and higher resilience.
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Relationships
High-quality relationships are fundamental to well-being
and connections to others can give life purpose and
meaning. People who are the most satisfied in their
relationships at age 50 are the healthiest at age 80. On
the other hand, loneliness can kill and can be just as
damaging as smoking or alcoholism and high-conflict
relationships are toxic and really unhealthy for us.
Fundamental to lawyers’ well-being is the need to
buffer the impact of the often high-conflict, high-stress,
and sometimes isolated context by deliberately investing
in establishing and nurturing high-quality connections.
Even micro-moments of positivity resonance increase
our well-being and connections with others.

Meaning (and Purpose)
Meaning is about comprehension – purpose is about
action. They are different but strongly correlated and
both deepen our lives and enhance our well-being.
Meaning is about feeling that life fits into a larger
context, has significance and as a whole, makes sense.
Purpose is about having an overall sense of goals and
direction in life, being able to utilise our strengths to contribute to something bigger than ourselves. Consciously
(re)connecting with the purpose in our profession or
actively crafting a sense of purpose in our personal life
can move us closer to thriving.

Accomplishment
Human beings pursue success, accomplishment, winning, achievement and mastery for their own sakes.
Accomplishment contributes to our well-being when
we are able to look back on our lives with a sense of
achievement and say “I did it, and I did it well”.
Setting achievable goals, finding ways to leverage your
strengths to realise them, seeking constructive feedback
from others and celebrating your achievements are
simple but powerful ways to influence your well-being.

Vitality
Physiological health, balance and vitality is integral
to our mental well-being. Martin Seligman has been
famously quoted to say that “50% of psychology sits
below the neck.” Yet more often than not, healthy living

habits are the first thing we sacrifice
when life gets busy.
Out of all the factors that influence mental health, nutrition, recovery during the day, sleep, staying
physically active and maintaining
a flexible body are the ones we
perhaps have most control over.

Bringing the PERMA-V
model to life
Human beings are a walking contradiction. We want to live a long and
healthy life while continuing to live
the way we always have.
Adopting new habits of thoughts,
feeling and action offered to us from
the PERMA-V model is not without
its challenges. The key is to take
stock of these six foundations for
life-long flourishing and invest in
the one that holds the most opportunity for you.
Taking stock is often best done
by measuring it. Various surveys
are available, for example, the
PERMAH Workplace Survey from
The Wellbeing Lab.
Use this different perspective on
mental health perhaps to find that
two-degree angle change, the one
that only requires a small shift in
the now but projected out over time
creates a significant impact on your
well-being.
Some of my personal favourites
to get you started:
1. Carve time out in your day for
micro-moments of positive
connections with others. Don’t
make it about business but take
an interest in the other person’s
goings-on, interacting with them
and life’s challenges in a positive

way, showing mutual care and
finding ways to contribute to their
well-being.
2. Take the Strengths Profile assessment (www.strengthsprofile.
com) which measures all three
important aspects of strengths:
performance, energy and use.
Seeing 60 strength attributes
organised into four quadrants
(realised strengths, unrealised
strengths, learned behaviours and
weaknesses) tends to be an eyeopener and spark practical ideas
for increasing positivity, energy,
engagement and job satisfaction.
3. Adopt a mindfulness practice to
develop the capacity to pause
more often, connect with the
present moment and make room
to notice and savour positive
emotions. This doesn’t have to
include a formal daily practice
involving sitting to meditate.
Simple mindful resets, such as
a 3-minute “connecting with
your breath” or a 5-minute walk
around the park.
4. Invest in boosting your vitality.
Perhaps just allowing yourself
to have sufficient sleep, find a
good routine to downregulate
at night to ensure you get good
recovery during sleep or make
some adjustments to your diet
to “eat for well-being” a bit more.
It pays to invest in positive interventions to enhance your well-being
and they really do pay off. Studies
show that people with higher levels
of well-being are more resilient,
have more energy, are more liked
by others, perform better and are
more productive and are healthier
and happier.
Other studies show that at least
40% of our longitudinal mental
health and well-being potential is
determined by intentional activities
directly under our control. ▪
Erik van den Top  erik@transform
ativeinsights.co.nz is an internationally certified wellness and
performance coach and expert.
Sarah Taylor is the co-ordinator of
this series, a senior lawyer, and the
Director of Client Solutions at LOD.
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Lawyers, wellness and high
trust professional relationships
BY EMILY
MORROW

The ability as a lawyer to
develop high trust professional
relationships quickly and reliably
may not be a topic you have thought
about much. It’s something we take
for granted.
Presumably, when we were
Emily Morrow
young, we learned to get along with
other people.
Nevertheless, a not inconsiderable amount of my work
with lawyers involves interventions in which there is a
lack of high trust among professionals.
This deficit manifests itself in many ways. Sometimes
there is chronic friction, or even outright hostility. Other
times, people avoid contact with each other and limit
their communication to terse emails. Additional “symptoms” can include low morale, high turnover, failure to
share necessary information, hoarding work, poor client
interactions, physical and psychological ailments and
so forth. The symptoms are varied, but ultimately it’s
about low trust.

Essential elements of high
trust relationships
I have found that five relatively simple behaviours
correlate with the formation and maintenance of high
trust professional relationships in the practice of law:
interaction, disclosure, flexibility, consistency and good
intentions.

Interaction
The type of interaction that creates high trust professional relationships is that which occurs appropriately,
frequently and is of a high quality.
It must happen often enough that you can both rely
on having an ongoing dialogue.
The highest quality interactions are, of course, faceto-face, as these involve not only verbal content, but
also facial expressions, body language, tone of voice and
so forth. It’s not essential to always have face-to-face
interaction, but it is essential that you do so often enough
that it sets the tone for your telephone conversations,
email correspondence, and other communications.
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You need to invest ongoing time
and energy to build high trust
professional relationships. The
occasional “big thump” won’t work.

Disclosure
An excellent way to erode trust is
to fail to share critical information
with someone else who is then
surprised to learn this information
indirectly.
Count on it; even if you’ve had
a relatively high level of trust in
the past, this will undermine it.
Conversely, if you share appropriate
information with others and explain
how this information impacts them,
you will be building a high trust
relationship.
You don’t have to “spill the beans”
with everyone, you just have to give
people the information they need
to make informed decisions about
themselves, their work and their
role in the workplace.

Flexibility
Recently a solicitor described his
managing partner as a “my way or
the highway kind of person”. It was
not a flattering description.
Flexibility that contributes to high
trust means acknowledging that
you can successfully accomplish
things in various ways and being
open minded when you collaborate.
You don’t need to compromise
excellence, but truly many roads
often do lead to Rome. Try tailoring your interactions with others
to accommodate their interests,
capabilities and perspectives and
they will appreciate it. Listen to
them, consider their suggestions,

critically evaluate your approaches
and together decide how to proceed.
This is flexibility and it’s important whether you are drafting,
negotiating, making management
decisions, interacting with a client
or really anything else.

Consistency over time
We all intuitively know how
important it is for parents to be
consistent in raising children. If
children are greeted with love and
support on one occasion and then
later inexplicably experience anger
and rejection, they may develop low
levels of trust with others.
Adults are much the same. It’s
important to be consistent in your
relationships with other people and
to do so over time. Building trust is
cumulative and iterative.

Good intentions
Interaction, disclosure, flexibility
and consistency will not alone build
a high trust professional relationship unless good intentions are part
of the mix.
You must genuinely seek positive
outcomes, want to support the success of others and be a good team
player. Merely paying lip service
to good intentions is insufficient,
especially if your actions are at odds
with what you say. If that occurs,
you will be perceived as a hypocrite.
Hypocrisy and high trust are at
opposite ends of the same spectrum.
Trust can be destroyed quickly
and abruptly. I expect you may have
experienced this in a professional or
personal context.
Conversely, building a high
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three groups. Conversely, if there are
high levels of trust within each of the
groups, there will be high levels of
trust among all of them.
So, pay attention to what is happening at all levels of your office.
Don’t assume, for example, that if
there is friction among the partners,
that the other employees won’t
notice it. They will be acutely aware
of it and it will adversely impact
how they get along with each other,
with the partners and with external
constituents such as clients.
If trust levels are low, it’s more
difficult to get work done efficiently
and effectively and clients notice
that. Conversely, a “well oiled”,
high trust organisation provides
consistently excellent and profitable
client service.

Endless malleability of
human relationships

trust relationship usually occurs
slowly and incrementally, based
on multiple small and seemingly
inconsequential interactions. When
you’re building high trust relationships you will find that the quality
of your communication, your ability
to collaborate with others and the
“ease” that you experience in your
work with clients and colleagues
will increase gradually over time.
Clearly, it’s important to get along
well with the people in your office.
Consistently successful lawyers do
this and they make it look easy. They
know what they need to know to
get things done, they share that
information appropriately with
others, their colleagues seek their
advice on important matters and
they apparently navigate their
professional (and likely personal)
lives with less “friction”.
Similarly, when interacting with
clients, referral sources, colleagues
outside of the office and other external “constituents”, these same individuals are noticeably successful.
Their clients like and respect
them, they get more than their

fair share of referrals and they
have comfortable relationships
with colleagues, including those
with whom they have adversarial
professional relationships. They
know how to cultivate high trust
professional relationships and they
do it as naturally as breathing.

Trust and hierarchies
Sue Blair, of Personality Dynamics
in Auckland, has developed what
she refers to as the “Trust Triple
Halo Infinity Loop”. It’s brilliant
and it looks like three horizontal
haloes placed at the top, middle
and bottom of a figure 8.
The top halo represents senior
management, the middle halo,
mid-level employees/managers
and the bottom, lower level/junior
employees.
The figure “8” indicates that the
levels are linked. If there is a breakdown of trust at any one or more
“halo levels”, there will be a failure
of trust at all three levels.
For example, if the senior partners
don’t trust each other, there will be
low trust within and between all

Fortunately, even if trust levels are
low within a group, this can change.
The catalyst for change typically
occurs when one or more people
choose to adjust how they interact
with their colleagues. Sometimes it’s
a senior manager and sometimes it’s
an entry level employee.
Any one of us can choose to
engage in behaviours that will
increase trust levels. It tends to
have a consistently predictable
ripple effect within a human system.
Maybe it will be you that sets the
ripple in motion.
How might you change the ways
you interact with others to enhance
trust levels?
Start making some small adjustments, such as communicating
more frequently face-to-face,
keeping people more fully informed,
being more open-minded about how
things get done, checking your own
good intentions, and doing all of this
regularly. Develop some good new
habits. Take a leadership role. Notice
how others respond. Celebrate
success. ▪
Emily Morrow provides tailored
consulting services for legal professionals.  www.emilymorrow.com
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The ‘new normal’ for
in-house legal functions
BY ANDREW
DE BOYETT

In 2017 one of my colleagues at
Lawyers on Demand (LOD), Sarah
Taylor, investigated flexible working
in the legal profession after receiving a scholarship from the In-house
Lawyers Association of New Zealand
(ILANZ).
Sarah found that while there were
some in-house lawyers working
flexibly, many in-house functions
were slow to offer flexible working arrangements, despite many
in-house lawyers wanting more
flexibility.
Fast forward to 2020, where the
lockdown forced a shift to 100%
remote working for most in-house
legal functions.
In an article in the July issue of
LawTalk, I summarised the findings
from an online survey that LOD
conducted which revealed that, for
most in-house legal functions, the
shift to remote working had gone
smoothly and their lawyers could
work pretty much the same way
as they would in the office. This
suggested that flexible working had
come of age.
I wanted to explore this further to
see if post-lockdown flexible working arrangements have become the
‘new normal’. My colleagues and I
approached several senior in-house
counsel in the private and public
sectors. We asked them about the
shift to remote working as a result
of lockdown, and how that had
affected their views on flexible
working and using temporary
flexible in-house lawyers.
What emerged are compelling
insights of what happened through
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lockdown and what it means for in-house teams going
forward. What also came out were descriptions of how
‘flexible’ (that is adaptive and agile) in-house lawyers
can be in helping solve problems for their organisations,
and how these counsel have become ‘lawyers who are
not just legal’.

Smooth shift to remote working

▴ Andrew De Boyett

▴ Cat Prior

The senior in-house counsel we talked to confirmed our
survey findings. For most in-house legal functions the
shift to remote working had gone smoothly – at least
from a logistical and technological viewpoint.
Cat Prior is Manager, Legal Team at Ministry for the
Environment. She said: “The transition was easy in that
our laptops and system access were ready to go from
anywhere with internet.”
Andrew Cordner, Director of Legal at Fonterra noted:
“Not everyone was completely set up at home to start
with but we worked with them to make sure they had
the resources and equipment to do their role.”
Technologies allowed lawyers to work remotely and
plug into in-house functions and communicate as if
they were working in the office despite being actually
located elsewhere.
Tim Whiteley, Deputy Chief Legal Advisor at
Department of Internal Affairs said: “As all our tools/
resources are online, we could work pretty much the
same way as we would do in the office most of the time.”
Vicki Scott, Acting General Counsel at Real Estate
Authority, said: “We very quickly embraced Microsoft
Teams and Zoom, and that became the norm.
Theoretically, there was no impediment to us continuing
business as usual.”

‘We are all in this together’

▴ Andrew Cordner

While the logistical and technological aspects of the shift
to remote working may have been smooth, the socially
distant environment was challenging and stressful for
some, particularly those with young children, or who
shared their homes with flatmates or elderly relatives.
Sarah White, GM Legal and Business Advisory at Xero,
said: “We acknowledged that it wasn’t just a shift to
working from home, but to working from home during
a global pandemic. We had to be mindful of what people
were going through and their particular situation.”
Andrew Cordner: “We realised that some of us were
not going to operate in the usual way or at the usual
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Flexible working arrangements
the ‘new normal’

▴ Vicki Scott

▴ Tim Whiteley

▴ Sarah White

▴ James Radcliffe

times. We made sure that our people
knew that we understood this, that
they needed to prioritise their families and work around the demands
at home, and that we were aware for
some that this might impact their
productivity.”
There were also challenges in
mentally adjusting to the experience of lockdown and the threat of
Covid-19.
Cat Prior added: “The shift to
full remote working was a big one
mentally. We were able to move all
our team meetings and stand-ups
online and tacked on some short
optional extras, for example quizzes
and news sharing, which gave us
the opportunity to learn more about
each other and definitely helped
with the team bonding.”
The “all in this together mindset”
helped to foster better communication and collaboration within teams.
James Radcliffe, General Counsel
at Woolworths NZ, said: “When
our team was working from home,

The lockdown experience has normalised working from
home.
Cat Prior said: “Pre-lockdown there was a little uncertainty about working from home because not everyone
did it. Now almost everyone in the team has a work from
home day or two each week on the days that suit them
best.” Tim Whiteley added: “I think most of the team
will end up doing some work from home going forward.”
Technology has helped to facilitate this ‘new normal’.
Sam Jack, General Counsel NZ at Fulton Hogan,
commented: “If our in-house lawyers have a mobile
phone, laptop and decent internet connection we can
probably do 95% of the things that we could do in the
office. The outstanding 5% is the fact that you miss out
on the culture in the office, the chance to have useful
water cooler or corridor discussions and the fact that it
is harder to complete some administrative tasks.”
That 5% will only affect lawyers who are 100% remote
working and never come into the office, and teams can
find ways to overcome those issues.
Vicki Scott notes: “We must find new and creative ways
to maintain our positive team culture as we embrace a
more flexible workplace. Flexibility in the workplace is
fundamental to an inclusive organisation. The days of
enforcing strict work patterns that accommodate only
a certain portion of society are well and truly gone.”
Some might argue that team members continuing to
work from home in a post-lockdown world is more a
reflection of people still wanting to maintain some sort
of social distancing while the threat of further outbreaks
of Covid-19 remain, but the experience of the last couple
of months have clearly demonstrated the benefits of
flexible working.
Andrew Cordner: “We have always been supportive of
flexible working in our team, but going forward I think
more of the team will take up this opportunity as it is
seen as something that can really work and provide
productivity gains and clear wellness benefits.”

Temporary flexible in-house lawyers

▴ Sam Jack

we were all in the same boat. That
made it easier for us to be aligned
and informed. With the shift to level
3 and 2, when parts of teams were
back in the office and others were
still at home, it was much harder
to maintain that alignment. We
were having conversations with
people in the hallway, not always
remembering to include others who
are working from home.”

Workload for most in-house teams increased during the
lockdown. Some called on temporary flexible lawyers
with previous in-house experience to help them or
extended the contracts of temporary flexible in-house
lawyers already on board.
Cat Prior noted it was “really useful” to have short-term
staff available to support the workload, while Andrew
Cordner said: “During level 4 we seamlessly ‘virtually’
inducted a very experienced temporary staff member
into the team and into a decent workflow providing
backfill for one of our senior lawyers on a major project,
and she is doing a great job for us.”
The advantage of bringing on board a temporary flexible lawyer with previous in-house experience is that
they can hit the ground running and are used to distilling
stuff down to the critical issues and the key decisions in
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the language that organisations use.
James Radcliffe: “A temporary in-house
lawyer makes sense from a cost perspective. Their experience also means they can
communicate legal issues to the business
in a way that is meaningful and helps our
wider team make decisions efficiently. The
knack of distilling stuff down to the critical
issues and the key decisions in the language that the business uses is something
that’s quite attractive.”
Sarah White agrees. “The benefit of using
temporary staff is that it frees up the legal
team to focus on strategic priorities while
making sure that BAU is covered.”

Lawyers who are not just legal
The experience of lockdown also demonstrated how ‘flexible’ (that is adaptive and
agile) in-house lawyers can be in helping
solve problems for their organisations.
Andrew Cordner said: “I think we saw
the benefits of in-house lawyers who can be
adaptive and agile and work cross-functionality
across the business in not necessarily a true
legal function or mindset. In that world, there
is no ‘legal team’ as such but really a talent
pool of extremely capable and experienced
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people who can get things done.”
In-house legal teams that can work
collaboratively and develop and assess
options at speed have the ability to deliver
real and sustainable positive outcomes for
their organisations.
James Radcliffe: “Going forward,
high-performing in-house legal functions
will have the mindset that allowed people
to be successful through the crisis. Highly
collaborative, able to prioritise and problem solve, able to keep things simple,
able to work in an agile environment
in cross-functional teams, and able to
comfortably make decisions without all
the facts and review and adapt those
decisions if they don’t work the first time.
Most importantly, it’s about being able to
be flexible – to pick up a project, job or task
and just do it whether it’s legal or not.”
These are the characteristics of in-house
lawyers who can add real value to their
organisations.
Sarah White: “We don’t see ourselves as
just legal advisors, but as part of a team
looking to achieve an outcome. This means
we’re involved early in projects and we
help to guide and shape them. We need to

be agile and able to change our approach
to adapt to the changing environment.”

Conclusion
I began this article by referencing back to
2017, where I noted that many in-house
functions were slow to offer flexible working arrangements. Now, post-lockdown
and into the second half of 2020, it is clear
that flexible working arrangements have
become the ‘new normal’.
Many in-house functions have found
that using temporary flexible in-house
lawyers who could hit the ground running
were a helpful and cost-effective way of
dealing with workload.
Through the lockdown a key imperative
for in-house functions was to “get things
done”. Through collaboration, agility and
adaptability, many in-house lawyers
demonstrated to their organisations that
they were not “just legal” but pro-active
problem-solvers, managers and leaders in
their organisations. ▪
Andrew de Boyett  andrew.deboyett@
lodlaw.com is Director – Client Solutions
at LOD.
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Complaints decision summaries
Boon Gunn Hong
struck off
Auckland lawyer Boon Gunn Hong has
been struck off the Roll of Barristers and
Solicitors by the Lawyers and Conveyancers
Disciplinary Tribunal after transferring clients’ property into his own name without
the clients’ knowledge.
At the time of being struck off Mr
Hong had already been suspended for
three months in separate disciplinary
proceedings.
The strike-off followed a finding of
misconduct by the Tribunal in relation
to Mr Hong’s dealings with two clients
and a trust over a property purchase in
September 2005. The property purchase
ran into problems and Mr Hong stepped
in to assist with a substantial personal
financial input.
His client described the proposal as a
joint venture, with settlement due to occur
in August 2006.
However, transfer of the title did not
happen until July 2008, when Mr Hong
transferred the title into the joint names
of a trustee and himself, even though he
was no longer the trustee of the trust. A
week later he transferred the title into the
sole ownership of a company under his sole
control, and eventually transferred the title
into his own personal name. Mr Hong’s clients
gave evidence that they were unaware of
these steps. Mr Hong treated his client as a
tenant and in 2014 Mr Hong unsuccessfully
attempted to evict his client from the property.
Their dispute is still unresolved.
The Tribunal endorsed the Standards
Committee’s arguments that “it was difficult
to envisage a more compromising situation
involving a lawyer entering into a personal
transaction with clients where he had an
eye to personal profit”. It also highlighted
Mr Hong’s lack of insight and remorse and
his extensive past disciplinary history.

Mr Hong’s appeal against the order
striking him off was recently heard in the
High Court, with the decision reserved.

Lindsay Gribben
struck off

Struck off for
pattern of
incompetent
practice

Lindsay Boyd Gribben has been struck
off the Roll of Barristers and Solicitors
by the New Zealand Lawyers and
Conveyancers Disciplinary Tribunal.
Mr Gribben had admitted misappropriating funds to the total of almost $900,000
during September 2008 and November
2018. Aggravating the offending was
the fact that some of the clients resided
overseas and were reliant on Mr Gribben’s
honesty in operating accounts for them in
New Zealand and acting on major transactions on their behalf. Further, two of the
other clients were elderly clients residing
in rest homes.
The Tribunal stated: “A lawyer’s handling
of trust funds is at the very heart of the
fiduciary relationship between lawyer and
client and the obligations must be treated
as sacrosanct. When they are breached in
such a gross way there can be no other
penalty than removal of the practitioner
from the profession entirely.”
Mr Gribben accepted his wrongdoing
and consented to being struck off the Roll.

Auckland defence lawyer Arlan
Arman has been struck off by the New
Zealand Lawyers and Conveyancers
Disciplinary Tribunal following a “pattern
of incompetent practice”.
Mr Arman faced one charge of misconduct arising from his representation of a
client in criminal proceedings.
During those proceedings Mr Arman
had advised his client to plead guilty to a
charge of doing an indecent act. His client
then sought a discharge without conviction
which was declined.
His client appealed to the High Court
which concluded that a miscarriage of
justice had occurred because Mr Arman
had failed to provide adequate advice to his
client in respect of his case. This included
a failure to identify any possible defences
and a failure to explain what would be
involved in defending the matter at trial.
The tribunal stated that “the number of
failures and their cumulative effect upon
the client leaves an impression that this
was a practitioner taking shortcuts and
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thereby seriously disadvantaging his client
who was facing serious charges”.
When considering the penalty to impose
on Mr Arman, who did not appear at the
hearing, the tribunal referred to his suspension in 2019.
“The pattern which emerges is that of
incompetent practice in representing
defendants in the criminal process leading
to significantly negative consequences for
clients and for the criminal justice process.
“The entire process is brought into disrepute by actions such as the practitioner’s
where, it would seem, that the client’s
needs are not being put before those of
the practitioner.”
In making an order to strike Mr Arman
from the Roll of Barrister and Solicitors
the tribunal stated that there was a need
for the public to be protected.
As well as the strike off, the Tribunal
ordered Mr Arman to refund his client
$8,385, to pay standards committee costs
of $16,988.50 and to pay Tribunal costs of
$2,767.

Failed to file visa
applications
Yuri Lukas has been censured and
fined $1,500 by a lawyers standards committee after he failed to file visa applications for a family wanting to immigrate
to New Zealand.
Mrs A engaged Mr Lukas in early October
2016. “The scope of the retainer was to
apply for and obtain visas for Mrs [A] and
her family,” the standards committee said.
“By April 2017, Mr Lukas had failed to file
any visa applications and Mrs [A] had ‘lost
faith’ in him. He had repeatedly delayed
in responding to Mrs [A]’s emails and had
not acted on her repeated requests that he
file the applications. Mrs [A] terminated
the retainer on 12 April 2017.”
Mrs A then asked Mr Lukas for a refund
and he refunded the visa application fees
of $1,170 but not his fees.
Mrs A and her family then obtained
visas through another immigration agent.
Those visas were obtained based on Mr
A’s employment situation, rather than Mrs
A’s, however.
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Mrs A complained that she had paid Mr
Lukas for work for which she received no
benefit, as he never filed the visa applications despite her many requests. Mrs A said
Mr Lukas’ fee of $4,800 was unreasonable,
given she had paid the other immigration
agent $2,500 to complete the visa applications. She also complained that Mr Lukas’
failure to file the visa application meant the
medical examinations she and her family
had obtained, which had only three months’
validity, had to be repeated at a cost of $930.
The committee found that Mr Lukas had
failed to act competently and in a timely
manner and that this breach amounted to
unsatisfactory conduct.
It was the committee’s view that once
Mr Lukas had received payment, he was
not proactive in progressing Mrs [A’s] visa
applications and had frequently failed to
answer Mrs A’s questions. He had also
failed to advise, or incorrectly advised Mrs
A on several issues.
The committee considered that the
competency issues raised in the complaint
were “basic errors which should have been
avoided, not finely balanced problems.”
The committee also found that Mr Lukas
had not charged a fair and reasonable fee,
and that this breach amounted to unsatisfactory conduct also.
The committee said it concluded that
while Mr Lukas had invoiced for 12 hours’
work, “he had not spent that amount of
time in providing substantive advice to Mrs
[A] and had failed to perform the essential
part of the retainer, filing the visa applications. Additionally, the committee considered the time and labour expended by Mr
Lukas in providing advice and information
to Mrs [A] no longer had any value to her.”
The committee also found that Mr Lukas
had failed to administer his practice in a
manner that ensured he adhered to his
duties to his clients and that the reputation
of the legal profession was preserved.
As well as the censure and $1,500 fine,
the committee ordered Mr Lukas to pay
Mrs A $930 compensation (being the costs
of the replacement medical examinations),
to cancel his fee and refund to Mrs A all
unrefunded fees paid by her. Mr Lukas was
also ordered to pay the New Zealand Law
Society $1,200 costs.
When considering whether Mr Lukas’
name should be published, the committee

said it considered his conduct was at the
“higher end of the scale of unsatisfactory
conduct and the circumstances meant publication was necessary to protect the public”.
“Mr Lukas acts in the field of immigration
and many of his clients are based overseas.
Prospective clients are therefore unable to
rely on local knowledge of Mr Lukas’ skills
and reputation when deciding to engage
an immigration representative.
“Publication of Mr Lukas’ name would
enable prospective clients based overseas
to make an informed decision on whether or
not to engage Mr Lukas,” the committee said.
On review the Legal Complaints Review
Officer (LCRO) in LCRO 38/2019 and
151/2019 upheld the committee’s unsatisfactory conduct finding and confirmed the
committee’s orders.

Censured for
misconduct
Auckland lawyer Brett Dean Ravelich
has been censured and ordered to pay
$28,000 in costs at a penalty hearing for
“conduct that fell below the standards
expected”.
The New Zealand Lawyers and Conveyancers Disciplinary Tribunal had previously
found that misconduct had been established in respect of Mr Ravelich’s dealings
in personal litigation proceedings. The
Tribunal also made findings of unsatisfactory conduct in respect of his conduct
connected with the running of licensed
premises and his interactions with the relevant regulatory authorities. The Tribunal
found that Mr Ravelich’s conduct had been
influenced by alcohol abuse.
In taking a rehabilitative approach to penalty the Tribunal recognised that Mr Ravelich
is doing important duty lawyer work in the
South Auckland courts, as well as making
serious attempts to deal with his alcohol
problems. It also stated that suspension
would have been a likely outcome, were
it not for the arrangements made to re-establish himself. These included a mentoring
relationship with another practitioner and
enrolment in a support programme operated
by Community Alcohol and Drug Services.
“We accept that the conduct occurred
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at a time in your life when you
were at a low ebb and that was
not necessarily of your making.”
the decision said.

Auckland
lawyer
suspended
for breach of
prior order

Recent legal books
BY FRANK
NEILL
Law of Charity – 2nd edition
By Juliet Chevalier-Watts

By Neil Campbell, Jody Foster, Thomas
Gibbons, Jason Goodall, D W McMorland,
Struan Scott and Peter Twist

Just as charity is an
important part of society, so this book is an
important resource for
those involved in charity
LAW OF CHARITY
and charitable trusts. A
leading scholar on the
subject, Juliet ChevalierWatts provides a detailed and authoritative
commentary on New Zealand’s law as it
relates to charities and charitable trusts. In
doing so, the author draws on authorities
not only from New Zealand but also from
the Commonwealth and the United States.
The book outlines the fundamental principles of charity law, along with its many
complexities. After outlining the history
of New Zealand’s charity law and its concepts, the author discusses the legal tests
various types of trust must meet in order
to enjoy charitable status. The final chapter
provides a practical and useful guide to the
variation and administration of charitable
trusts. Law of Charity is a useful resource
not only for lawyers involved in the area,
but also accountants, trustees, academics,
students and people who run charities.

The fundamentals of
property and land law
in New Zealand are
discussed, along with
extensive commentary,
in this authoritative
work. Since the last edition, entitled Principles of
Real Property Law, there have been significant legislative and case law updates. The
authors have incorporated these updates in
all chapters. The authors have, throughout
the book, had a particular focus on adapting
the text to incorporate the Land Transfer Act
2017. Although it is two volumes, Principles of
Land Law in New Zealand is an abridged, one
book version of the highly regarded property
resource, Hinde, McMorland & Sim Land Law
in New Zealand. Although Principles of Land
Law in New Zealand is a reasonably complete account of land law today, it does not
provide all the detail a lawyer might need at
times to meet a client’s needs. In this case
it is advisable to refer to either the looseleaf
or the online version of Hinde, McMorland
& Sim Land Law in New Zealand.

Thomson Reuters New Zealand Ltd, 978-1988591-76-6, Paperback and e-book, 422
pages, May 2020, $110 (GST and postage
no included).

LexisNexis NZ Ltd, 9781988546230,
Paperback (two volumes), 2277 pages,
June 2020, $220 (GST included, postage
excluded).

2ND EDITION

JULIET CHEVALIER-WATTS

Timothy Burcher has been
suspended by the New Zealand
Lawyers and Conveyancers
Disciplinary Tribunal for two
months commencing 1 August.
Auckland-based Mr Burcher
had previously been found guilty
of misconduct in relation to his
breach of a previous suspension
order of nine months from 18
December 2015.
Mr Burcher had denied that he
was providing regulated services
during the relevant period and
argued that, in most instances,
he was acting as a trustee and
therefore a client, not a lawyer.
However, the Tribunal found that
he had provided legal services
during his suspension period.
Mr Burcher appealed that
finding to the High Court who
reduced the overall seriousness of
his conduct but ultimately upheld
the misconduct finding.
“These proceedings highlight
the crossover role of trustee and
lawyer. This decision provides
some useful comments about the
need for a suspended lawyer to
take a conservative approach to
matters which may constitute the
provision of legal services, such as
trustee work. Further, this decision
reinforces the importance of compliance with disciplinary orders
imposed by the Tribunal,” says
New Zealand Law Society General
Manager Regulatory Neil Mallon.

Principles of Land Law
in New Zealand – 3rd
edition, volumes 1 and 2

Congratulations to
our iP expert on the rise
AJ Park prides itself on recognising and
promoting talented individuals. Congratulations
to Sarah Barclay on her promotion to principal.
Visit www.ajpark.com to find out more

47

WILL NOTICES

A u g u st 2 0 2 0 · L AW TA L K 9 4 2

Will
Notices
Bhai, Sai Jacob (formerly known as
Faalupega Saipele Faatupunuu)
Cambourn, Jason John
Clark, Nicola Jane
Cooper, Andrew Nau
Curtis, Christopher David
(previously known as David
Christopher Ostrowski)
Edmeades, Bevan Garth
Engstrom, Andrew Mark
Fellows, Jaimey Leigh
Ili Faifua, Tamate (aka
Tommy Ili Faifua)
Ngan, Sze Long
Reihana, Patrick James
Ross (Butland), Christine Alice
Sakaria, Dennis Maauga
Souter, Melissa Jennifer
Templeman, Colin Alan John
Wallace, Michael Joseph

Bhai, Sai Jacob (formerly
known as Faalupega Saipele
Faatupunuu)
Would any lawyer holding a will for the abovenamed, late of 542 West Coast Road, Oratia,
Auckland, Youth Worker, born on 26 August 1971,
who died on Wednesday 16 May 2020, please
contact Rick Williams Associates:
 lianne@rickwilliams.co.nz
 (09) 447-1837
 PO Box 300-748, Albany, Auckland 0752

Cambourn, Jason John
Would any lawyer holding a will for the abovenamed, who died at Wellington on or about the
23 March 2020, please contact Ian McCulloch
of Ian McCulloch Max Tait Legal, Solicitors:
 Ian@maxtaitlaw.co.nz
 (04) 237 6555
 PO Box 50565, Porirua 5240

Clark, Nicola Jane
Would any lawyer holding a will for the abovenamed, late of Whangaparaoa, Retired, who
died on 21 June 2020, please contact Dave
Pasley, Wardill Pasley Law:
 dave@wplaw.co.nz
 (09) 424 9095
 PO Box 502, Silverdale, 0944

Cooper, Andrew Nau
Would any lawyer holding a will for the abovenamed, late of Lower Hutt, Sickness Beneficiary,
born on 23 March 1972 who died on 4 June 2020,
please contact Lynda Pointon:
 lynda@stevegilllaw.com
 (04) 569 4993
 PO Box 30-713, Lower Hutt 5040

Curtis, Christopher David
(previously known as David
Christopher Ostrowski)
Would any lawyer holding a will for the abovenamed, late of 7 Guthrie Road, Reporoa and
formerly of 17 Ballance Street, Runanga,
Greymouth, born 28 August 1972 who died
on 3 May 2020, please contact The Law Shop
Limited, Rotorua:
 team@thelawshop.co.nz
 (07) 349 2924
 PO Box 2173, Rotorua 3040
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Edmeades, Bevan Garth
Would any lawyer holding a will for the abovenamed, late of Putaruru, Farmer who died on
19 April 2020, please contact Carrol Lawrence,
Clancy Fisher Oxner & Bryant Solicitors:
 c.lawrence@clancyfisher.co.nz
 (07) 883 7086, Fax: (07) 883 8827
 PO Box 27, DX GA28002, Putaruru 3443

Engstrom, Andrew Mark
Would any lawyer holding a will for the abovenamed, late of Timaru, born on 24 October
1961 who died on 21 June 2020, please contact
Stacey Blissett of Timpany Walton:
 stacey@timpanywalton.co.nz
 (03) 687 7394
 PO Box 240, Timaru 7940

Fellows, Jaimey Leigh
Would any lawyer holding a will for the
above-named, 48 McLean Street, Linwood,
Christchurch, youth coach, born on 27 March
1985 who died on 21 October 2017, please
contact Kelly Serrant, Insolvency & Trustee
Service:
 Kelly.Serrant@insolvency.govt.nz
 (03) 962 6224
 Private Bag 4714, Christchurch 8140

Ili Faifua, Tamate (aka Tommy Ili
Faifua)
Would any lawyer holding a will for the abovenamed, late of Henderson, Auckland, who died
on 12 May 2020, please contact Mark HenleySmith of Henley-Smith Law:
 mark@henleysmithlaw.co.nz
 (09) 818 6153
 PO Box 20067, Glen Eden, Auckland 0641

Ngan, Sze Long
Would any lawyer holding a will for the
above-named, late of 1515/1 Courthouse Lane,
Auckland Central, Auckland, born on 22 August
1994, who died on 13 May 2020, please contact
Eon Lai of Forest Harrison Lawyers:
 eon@forestharrison.co.nz
 (09) 308 0080; Fax (09) 308 0082
 PO Box 828 Shortland Street, Auckland
1140 or DX CP22011
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Julia Eileen Mavis Shilton/Harper/
Garlick (nee Frewin)
Seeking information regarding the above-named
who owned the property 3 Hobbs Street, Hororata in
1954. Passed away in 1999. Known to have resided in
Rangiora, Canterbury.
Information is sought for the purposes of Section 40 of
the Public Works Act 1981.

Reihana, Patrick James
Would any lawyer holding a will for the abovenamed, late of Fordlands, Rotorua, who died on
21 May 2020, please contact Julie Abercrombie
of Hibiscus Law Limited:
 julie.a@hibiscuslaw.co.nz
 (021) 131 5533
 PO Box 222 Whangaparaoa 0943

Ross (Butland), Christine Alice
Would any lawyer holding a will for the abovenamed, late of Papakura, Auckland, who passed
away on 2 June 2020, please contact Tegwen
Ng , Rice Craig Solicitors:
 Tegwen.Ng@RiceCraig.co.nz
 (09) 295 1700
 PO Box 72440, Papakura 2244

Sakaria, Dennis Maauga
Would any lawyer holding a will for the abovenamed, late of Ranui, Auckland, Machine
Operator, who died on 5 June 2020, aged 47,
please contact Denise Schmidt, Solicitor of
Davenports West Lawyers Limited:
 denise.schmidt@davenportswest.co.nz
 (09) 836 4099
 PO Box 104-040, Lincoln North, Auckland
0654

Souter, Melissa Jennifer
Would any lawyer holding a will for the abovenamed, late of 164 Silverhope Road, Masons
Flat, Hawarden, Nanny born on 9 February 1972,
died on 12 January 2020 please contact Sandy
Williams:
 sandy@lalaw.co.nz  (03) 365 8426
 PO Box 7256, Christchurch 8240

Templeman, Colin Alan John
Would any lawyer holding a will for the abovenamed, late of Wellington, born in the UK on 17
January 1964, who died at Southend, England
on 13 April 2020, please contact Letizea Ord,
Ord Legal:
 letizea@ordlegal.co.nz
 PO Box 10909, Wellington 6143

Wallace, Michael Joseph
Would any lawyer holding a will for the abovenamed, late of 21 William Street, Te Kuiti,
Retired, who died on 17 September 2019, 81
years of age, please contact Peter Joseph
Jefferies Barrister & Solicitor:
 peter@jefferieslaw.co.nz
 (07) 858 3628, Fax (07) 858 4263
 33 Harwood Street, Hamilton 3240

Please contact Sai Ek-ananthum
sai.ek-ananthum@wsp.com or
03 341 3285 WSP NZ Ltd, PO Box
1482, Christchurch 8140

Litigation Lawyer – Wellington
As the Wellington Crown Solicitor’s office we undertake criminal
prosecutions for the Crown. We also have expanding regulatory
enforcement, civil litigation, public law, and professional disciplinary
practices acting for a wide range of Crown and other entities. We
have an opportunity across these practice areas for a person who
is keen to develop their advocacy skills and take an active role in
managing key clients.
Applications will be progressed as received.
E-mail your application (CV, cover letter, academic transcript) to
dae@lcc.co.nz. No agencies please.

PROSECUTOR
Position: Full time
Location: Whangarei
Application closing date: 31 August 2020
MWIS Lawyers are looking for a talented, motivated individual
who is looking to grow their career in litigation.
This is an excellent opportunity for a Lawyer with 2 – 6 years
PQE. Previous experience in jury trials would be advantageous.
The successful applicant will conduct criminal prosecutions
including jury trials, appeals and pre-trial hearings in the
Northland District Courts and in the Whangarei High Court.
The quality and variety of work in Northland rivals that of larger
cities offering the opportunity to prosecute a broad variety of
crime and be involved in new developments in the prosecution
of serious sexual crimes. The role also involves working with
Police, investigators and other agencies involved in the criminal
justice system.
Whangarei is a growing vibrant city, with Northland offering
an affordable lifestyle choice of sun, surf, sand, and the great
outdoors.
This Whangarei based role offers unrivalled Court experience in
the Criminal Jurisdiction.

Please apply to the Business Manager by
sending your cover letter and CV to
sechaa@mwis.co.nz by 31 August 2020
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CORONER
BASED AT AUCKLAND
Applications are invited from persons wishing
to be considered for appointment as a full-time
Coroner based at Auckland.
Coroners are appointed under section 103 of
the Coroners Act 2006. That Act introduced
significant reforms to enhance public confidence
in the integrity and independence of the coronial
system.
To be appointed as a coroner the Act requires
that the appointee must have held a practising
certificate as a barrister or solicitor for at least
five years.
A position description and application forms are
available from the Ministry of Justice website
www.justice.govt.nz.
Expressions of interest are sought by
Friday 21 August 2020.

TENANCY ADJUDICATOR
Manawatu
A Tenancy Adjudicator is required for the Tenancy Tribunal in
the Manawatu area. The appointed person will be required to
sit in both Whanganui and Palmerston North. This is a part
time position with a standard commitment of one to two days
per week. Some travel for training or to provide cover in other
regions may occasionally be required.
The successful applicant will have a legal qualification
or relevant experience in adjudication. Applicants must
demonstrate a capacity for impartial adjudication, the ability
to conduct a hearing professionally, and an ability to manage
hearings with self-representing parties. They must also be able
to demonstrate efficient work habits, good time-management
and an ability to make clear, logical decisions. Good oral and
written communication skills are essential, as is computer
literacy. Some flexibility to travel would be beneficial.
Further information is included in the application pack which can
be downloaded at: www.justice.govt.nz/statutory-vacancies/
Interested candidates must complete the application form
and questionnaire included in the link above and send with
a copy of your CV to tania.togiatama@justice.govt.nz by
5.00pm, Thursday 20 August 2020.

Chair/Deputy Chair Health
Practitioners Disciplinary
Tribunal
The Health Practitioners Disciplinary Tribunal is
established under the Health Practitioners Competence
Assurance Act 2003. Its purpose is to adjudicate on
charges of professional misconduct laid against health
practitioners.
On behalf of the Minister of Health, we are currently
seeking applications/nominations for the Chair/Deputy
Chair position on the Health Practitioners Disciplinary
Tribunal.

Essential Skills and Experience
The Chair must be a barrister or solicitor of the High
Court of not less than seven years’ practice. The Chair
must have skills and abilities of a judicial officer, and in
particular:
• Significant experience in:
• the health and disability sector
• leadership
• tribunal and/or court hearings
• keen judgement, particularly the ability to analyse
and evaluate evidence, and the ability to evaluate
personalities
• facilitation skills:
• in the hearing room, to maintain good order, and
• when adjudicating, where the chair must be
a team player to ensure all Tribunal members
participate fully
• excellent written and reasoning skills.
Applicants from across New Zealand are welcome.
The Tribunal will meet as and when required. This will
be dependent on the number of hearings per year. The
time commitment for hearings varies. It may be from
one to four days depending on the nature of the case.
The majority are heard within one to two days.
To nominate someone, or apply yourself, the following
documents are required:
• a covering letter, detailing your/the nominee’s
experience that is relevant to the Health
Practitioners Disciplinary Tribunal and why the
position is of interest to you/them
• a current CV
• a declaration form completed by the candidate.
Nominations/applications must be made using the
Ministry of Health’s online Career centre and close at
midnight 31 August 2020.
If you have any questions, please do not hesitate to
email the Crown Entity Monitoring and Appointments
team at appointments@health.govt.nz.
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8 7 with unfamiliar mass? (6)

1 Always raised tariff with the

A

9 Came to a peak with calcium,

greatest respect (8)

oddly, removed (8)

2 Turn head in Utter Dally (4)
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10 Mary Herald, bursting with 7! (4,6)

3 Actually, child got cold for 8 (2,4)

I

11 I try for a contract in the same

4 Cream puffs in City of London

place (4)

hideouts (7)

12 Vehicle reversing schedule for 7

5 Her chair may show she's an

with a useful projection (8)

Archpriest (8)

14 Vehicle reversing - is Frenchman
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showing bias? (6)

that is, a 7 (5,5)

Across

15/19 Tread on a layer? Richard,
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Law on the Telly:
Bungay On Crime
BY CRAIG
STEPHEN

Barrister and Queen’s Counsel
Mike Bungay’s experience on the
country’s leading crime cases meant
he was a natural fit to present a
television series that shone a light
on some of New Zealand’s most
intriguing cases.
In the 10-part TVNZ series,
broadcast during 1992, Bungay
offered his perspective on nine of
New Zealand’s most notable police
investigations and criminal trials.
For each episode over 23 minutes, Bungay would introduce
the tale in front of an imitation
Roman site with standalone pillars.
Reconstructions with New Zealand
actors are used for dramatic scenes
and there’s interviews with the
main players.
Among the most intriguing cases
was a double episode on the mysterious ‘disappearance’ of American
tourist Milton Harris, entitled A Ferry
Tale.
Part one focuses on 39-year-old
Harris’ apparent loss overboard
during the evening trip of the
Arahura Cook Strait ferry in 1985.
Bungay notes that just days after his
disappearance Harris’ supposedly
grieving wife Sheila began filing for
insurance claims and reveals that
Harris had life insurance policies
worth more than US $2,500,000.
Some paid out but the holder of
the largest policy, Lloyds of London,
didn’t, suspecting that something
fishy was going on – and not just the
ones in the Cook Strait Harris would
have encountered on his apparent
late-night drop into the water.
Chartered loss adjuster David
54

Denton was brought in to investigate by Lloyds and he soon
determined that conditions on the
night were no worse than for most
trans-Strait trips and wasn’t buying
into the theory that an experienced
seaman like Harris could simply
have fallen off the ship.
Some other things didn’t add up.
For example, Harris earned modest
earnings but spent 20% of it on
insurance premiums. And four days
before his disappearance in Cook
Strait, Harris had fallen off a ferry
in South Australia. Denton relates
the almost fantastical tale of Harris,
dressed in a rubber wetsuit, riding a
motorbike, with diver’s lead weights
around his waist and a big pack on
his back, hitting the ferry linkspan
and being catapulted into the water.
The brave soul who rescued him, a
reverend, said he thought he saw
Harris wearing a diver’s mask as he
helped him to shallow water.
The chase for Harris unearthed
nothing until, four years later, a
shoplifter was caught in the act
on Auckland’s Queen Street taking
some items including underwear.
This shoplifter had a Spanish name
and claimed to be a political refugee
who had escaped the regime in
Chile. He managed to escape from
the police station but his freedom
was short-lived. Despite Harris’ use
of various aliases and alibis he had
been rumbled, and the net was closing in – to Whangarei to be precise
where he was hiding.
Episode two figures out how
Harris concocted his incredible con
using a man he had met before the
ferry trip, and his life on the run

with a parcel bomb and a fear of
nuclear war part of the strange tale.
Other episodes included The
Paekakariki Murder, in which
circumstantial evidence led to a
conviction in one of New Zealand’s
most notorious murder cases;
Undercover of Darkness – which
looked at New Zealand’s first spy
trial, that of William Sutch; The
Inglewood Murder – how a vicious
double murder in rural Taranaki
was painstakingly solved; and But
Is It Art?- the final episode which
looked at art forgery in the Goldie
forgeries case.

Bungay the man
Michael Anthony Bungay was born
in London on 28 September 1934. A
wartime evacuee, he served briefly
in the merchant navy before joining
the Royal Marines in the 1950s. He
emigrated to New Zealand in 1956
and joined the Army, studying
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part-time at university until he
graduated in law in 1961 and began
his legal career.
Bungay became a barrister sole
in 1983 and was appointed a QC in
1986. He appeared in well over 100
murder trials and was in demand
as an after dinner speaker, media
commentator and host on talkback
radio. In 1983 he co-authored Bungay
on Murder with media commentator
Brian Edwards.
Mike Bungay died on 10 August
1993.

Dear Murderer
In 2017 Bungay’s life story was
brought to life in a five-part drama
series with Mark Mitchinson playing
the role of the QC.
The series encompasses his early
history, his loves, career, and the
legal and personal exploits that
made him a prominent barrister
and QC.

Bungay’s determination to serve
as a QC prevailed, despite his deteriorating health and growing pressure
from those who were resentful of
his celebrity. It would eventually
see his demise.
However, the TVNZ drama was
criticised by his daughters, as Stuff
reported, for being inaccurate,
“blatantly wrong” and making their

father “look like a drunken clown”.
Robyn and Sue Bungay told the
website they weren’t consulted by
the makers and weren’t aware it
was being made until it was being
recorded.
Dear Murderer was based on the
book of the same name by Bungay’s
widow Ronda, who had been supportive of the programme. ▪
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