
PEREHITANGA 943 ·  AROAROMAHANA 2020

Kōrero 
Mō te Ture

Te Ao 
Hurihuri

O U R  C H A N G I N G  W O R L D

E ako ki te ora, e 
ora ki te ako

Whārangi 15 Whārangi 22 Whārangi 26 Whārangi 32

Tikanga Māori 
issues with the 
proposed End 
of Life Choice 
Act 2019

From Rwanda to 
Taranaki – Alison 
Cole

General 
Election 2020



03  · From the Law Society | Te Kāhui Ture

 Te Ao Hurihuri

04  · Te Ao Hurihuri – The Changing World

06  ·  Kia Tū Tika Ai Te Whare Ture 
▹ NĀ ALANA THOMAS

08  ·  We can learn from traditional 
Māori practices ▹ NĀ FRANK NEILL

10  ·  Poipoia te kākano kia puawai 
▹ NĀ ALICE ANDERSON

12  ·  Helping people through the 
system ▹ NĀ FRANK NEILL

13  ·  Inspiring indigenous legal education 
for Aotearoa ▹ NĀ MORWENNA GRILLS

15  ·  E ako ki te ora, e ora ki te ako ▹ 
NĀ BERNADETTE ROKA ARAPERE

20  ·  Tikanga Māori in NZ Common 
Law ▹ NĀ CARWYN JONES

22  ·  Tikanga Māori issues with the  
proposed End of Life Choice Act 
2019 ▹ NĀ EDMOND CARRUCAN

24  · A view from fourth year law 
student ▹ NĀ TE URANGA ROYAL

 A C C E S S  T O  J U S T I C E

26  · From Rwanda to Taranaki – 
Dealing with the horrors of 
inhumanity ▹ BY CRAIG STEPHEN

 T H E  I N N O VAT O R S

28  · David Hepburn – President of 
Actionstep ▹ BY ANDREW KING

 J U D I C I A L R E V I E W

29  · High Court releases judgment on 
the legality of the ‘lockdown’

 W I L L S  M O N T H

30  · How lawyers can make a 
difference to community 
recovery ▹ BY ELEANOR CATER

 E L E C T I O N

32  · General Election 2020

 R E F E R E N D U M

40  · End of Life Choice Act 2019 
▹ BY OLIVER FREDRICKSON

 A C C E S S  T O  J U S T I C E

42  · Improving the legal aid provider 
experience ▹ BY ANDREW KIBBLEWHITE

 TA L K I N G  A B O U T M E N TA L H E A LT H

44  · Mental Health Awareness Pot Pourri

 T R U S T S

47  · Need for genuine trust expertise 
has never been greater 
▹ BY HENRY BRANDTS-GIESEN

 P R I VA C Y

48  · Privacy law reform – What it means 
for lawyers ▹ BY JOHN EDWARDS

 C A R E E R  D E V E L O P M E N T

50  · Considering a lateral move as a 
partner? ▹ BY MARK SIMPSON

 S O C I A L C O N F L I C T

52  · Competition as a source of 
social conflict ▹ BY PAUL SILLS

 B O O K S

54  · A woman of immense 
integrity ▹ BY FRANK NEILL

59  · Crossword

Contents
5 10 16

2



Welcome to the first quarterly edition 
of LawTalk for 2020. We’re really 
pleased to be back in print after 

nearly six months of digital only. Thank you for 
your patience over the past few months as we’ve 
navigated the impacts of covid.

The decision to move away from publishing 
11 times a year to just four has been made in 
response to feedback from readers as well as rising 
costs, particularly when it comes to postage. It 
means we can continue to print LawTalk and focus 
on high quality content that is relevant to you.

Some of the content that was in LawTalk 
will move to LawPoints, our weekly email to 
all practising lawyers. Three regular features of 
LawTalk that will no longer be in the magazine 
are On the Move, Lawyers Complaints Service 
and Wills notices. These items will be published 
in LawPoints.

Alongside reducing the number of times we 
publish LawTalk, we are also streamlining the 
number of copies that are issued. Firms will 
no longer receive a copy for every lawyer with 
a practising certificate. Instead you’ll receive 
a proportionate number for the size of your 
organisation. We have had a number of firms 
tell us this is what they prefer and it will be more 
sustainable in the long run, both environmentally 
and economically.

LawTalk will continue to be published online 
as a flipbook and individual articles.

Te ao hurihuri
This edition is a very special one for LawTalk/
Kōrero Mō te Ture. To mark Te Wiki o te Reo Māori 
and our Memorandum of Understanding with Te 
Hunga Rōia Māori o Aotearoa, that was signed 

earlier this year, we have partnered with the 
outgoing Presidents to co-edit the magazine.

Te ao hurihuri (the changing world) is an apt 
theme for this edition given the year that we are 
living through. At the Law Society we are chang-
ing too – adapting to new ways of working, to 
new ways of communicating and collaborating.

Within this edition you will find a range of 
articles that touch on the role of tikanga and te 
reo Māori in different aspects of the law. We are 
grateful to the writers who have taken the time 
to share their thoughts in such an open way.

More of our changing world
In this edition we also look at the changes that 
Aotearoa could be coming under depending 
on the result of the upcoming election. We’ve 
asked all the parties for their key objectives in 
the justice portfolio, their plans in relation to 
access to justice and how they would improve 
the courts and court processes.

We also take a look at the End of Life Choice 
Act which is one of two referendums running 
alongside the general election.

For our series on mental health we have a range 
of views from three different legal professionals 
along the theme of Mental Health Awareness 
Week which falls near the end of September.

Rounding off this edition we have an interview 
with the son in law of Shirley Smith, the first 
woman in New Zealand to lecture in law and 
become a full member of a law faculty. She was 
also the first editor of the Victoria University 
of Wellington Law Review and one of the first 
women to open a sole legal practice. A woman 
who carved a pathway for others, changing the 
world for those who followed. ▪

LawTalk goes Quarterly
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Tīmatanga Kōrero
E ngā mana, e ngā reo, e ngā hoa 
mahi rōia kei ngā tōpito e whā o 
te motu, nei rā te mihi kau ake ki 
a koutou katoa. He mea pai rawa 
atu ki a māua ki te tuku atu i tēnei 
pukapuka i tēnei marama.

In this special issue of Ture Kōrero 
the theme is based on Te Ao Hurihuri 
(the changing world) and examines 
te reo Māori and tikanga Māori 
within the law. We are your guest 
editors for this month, Marcia Murray 
and Glenn Tootill, former Tumuaki 
(Co-Presidents) of Te Hunga Rōia 
Māori o Aotearoa, the Māori Law 
Society. Tēnā koutou katoa.

Te Reo Rangatira
This week we celebrate New 
Zealand’s first language, te reo 
Māori. For us, it’s always a week of 
fun games, lots of kōrero, waiata 
and delicious Māori kai. Our 
Hunga Rōia waiata “Tēnei Mātou” 
was composed by the late Matiu 
Dickson, lecturer at Te Piringa, 
Faculty of Law at the University 
of Waikato and his words are a 
constant reminder for us to always 
treasure our beautiful language.

Māori language week is cele-
brated each year and dates back 
to 1975 and, prior to that, New 
Zealand celebrated Māori Language 
Day. To think, out of the 365 days 
we have in a year, only one was 
dedicated to the first language of 
this land. We’re glad to see that 
times have changed. There is now 
a Mahuru Māori reo challenge which 
Māori language advocate Paraone 
Gloyne started in 2014 as a way of 

Te Ao Hurihuri
The Changing World
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Ko tō tātou 
reo, rangatira 
reo ataahua. 
Kōrerotia i ngā 
wā katoa

Our chiefly 
language is 
beautiful. Let us 
speak it all of the 
time

— Matiu Dickson

Ki te kāhore he 
whakakitenga ka 
ngaro te iwi

Without foresight 
or vision the people 
will be lost

— Kīngi Tāwhiao

Ko te waka hei 
hoehoenga mō 
koutou i muri i 
ahau ko te Ture, 
mā te Ture anō te 
Ture e āki

The canoe for you 
to paddle after me 
is the Law, only the 
Law will correct the 
Law

—  Te Kooti 
Arikirangi

Māori is not just a standalone sub-
ject. It can also be found across all 
jurisdictions, including the justice 
system, New Zealand common 
law, legal education and in the 
development of legislation which 
are topics explored further in this 
edition.

Te Hunga Rōia Māori recently 
took up the wero (challenge) to 
assist as intervenor in a Supreme 
Court appeal which explored 
tikanga Māori and the common 
law. Some of the key points raised 
by some of the lawyers involved in 
the case are included in this issue.

Te Ao Hurihuri
As our world continues to change, 
there are more people than ever in 
our profession who are attaining 
a higher level of fluency in te reo 
Māori and a broader understanding 
of tikanga Māori. For Te Hunga Rōia 
Māori our world is changing too 
as we step down from the posi-
tion of Tumuaki and hand over 
the reigns to our new leaders. 
We look forward to supporting 
our incoming Tumuaki Wahine, 
Jaime-Lee Tuuta (Ngāi Tahu, 
Ngāti Mutunga o Wharekauri me 
Ngāti Toa Rangatira) and Tumuaki 
Tāne, Dr Carwyn Jones (Ngāti 
Kahungungu). We have no doubt 
they will continue to engage with 
significant issues facing Māori in 
the law on behalf of Te Hunga Rōia 
Māori. ▪

normalising te reo in everyday deal-
ings. This challenge encourages 
participants to communicate in te 
reo Māori only, for the entire month 
of September. We’ve both signed up so if you see us 
around in September, tēnā kōrero mai ki a māua i roto 
i te reo Māori.

For some members in the legal profession, the pursuit 
of excellence in Māori language has seen them take an 
entire year out of their legal careers to upskill in the 
language. This will be discussed by six wahine toa who 
share their reo journeys with us in this issue.

Māori members of the judiciary are also keen to 
hear te reo Māori being spoken in their courts. In 
2019 the Honourable Justice Sir Joe Williams, who 
became the first Māori judge appointed to the 
Supreme Court bench, held lessons for practitioners 
in Te Whanganui-ā-Tara (Wellington) on pronuncia-
tion of local place names, common case names and 
appearances. This initiative was later picked up by 
judges Damian Stone and Miharo Armstrong of the 
Māori Land Court bench who provided te reo lessons 
to practitioners in Ōtautahi (Christchurch) and Tāmaki 
Makaurau (Auckland).

We know that te reo Māori and tikanga Māori are 
intrinsically connected. Tā Hirini Moko Mead, an expert 
in Māori language and culture, tells us that:

“One’s understanding of tikanga Māori is informed 
and mediated by the language of communication. 
One’s understanding through te reo Māori is different 
from one obtained through the English language. Te 
reo Māori participants usually have the advantage of 
prior knowledge and prior experience.”

So, this month, regardless of how much te reo Māori 
you know, we challenge you to make the effort to 
speak more te reo Māori in your everyday interactions.

Tikanga Māori
Tikanga Māori is often referred to as the ‘First Law’ of 
Aotearoa/New Zealand by Māori academics. As the 
courts continue to explore areas of this ‘First Law’, the 
need to know and understand te reo Māori and tikanga 
Māori is a necessity within the legal profession. Tikanga 
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Kei ngā mate huhua o te wā, haere. Haere i te 
kākārauritanga, haere i te waka o te ahiahi e timu nei 
ki te pō, ki te pōuriuri, ki te pō tangotango, ki te pō e 
au ai te moe, haere, haere mai, haere oti atu. Tauārai o 
te pō ki a rātou, titoko o te ao marama ki a tātou, tihei 
mauri ora.

Tuia te rangi e tū nei, tuia te papa e takoto nei, tuia te 
muka tangata e rangitāmirohia nei, e whiria nei i roto i 
tō tātou whare kōrero, e ita ai te taukaea o te aroha kei 
roto i tēnā, i tēnā o tātou. E ngā kaihoe i te waka o te 
ture, tēnā koutou. Koutou kua tau mai nei me ō koutou 
waka mai i ngā ngaru puta noa i te motu ki tēnei papa 
o te ture, ki tēnei whare kōrero, nei au ka mihi.

Pēnei i te whare, e whā ngā kokonga o tēnei kōrero 
nei, ko whakamihi, ko whakapapa, ko whakarauora, ko 
whakamua. I konei tātou aro ai ki ngā kokonga e whā e 
mōhio ai tātou i te oranga o te reo Māori i te ao ture, e 
mōhio noki ai tātou me pēhea tātou e tiaki i a ia i ngā tau 
kei te heke mai. Nō reira, kua oti te wāhanga ki te mihi, 
me kotahi atu ki te kokonga tuarua, ki te whakapapa o 
te reo ki te ao ture.

I te tau 1987, i whakaturehia te reo Māori hei reo mana 
mō Aotearoa e te Ture mō te reo Māori me te ahei o ētahi 
tāngata ki te kōrero i te reo Māori i ngā kōkiritanga o te 
ture. Taka rawa mai ki te tau 2016, ka whakakorengia 
taua ture, kātahi ka whakakapingia tana tūranga e te 
Ture mō Te Reo Māori hou. Ko ngā hua o tēnei ture nei, 
ka pūmau tōnu te reo Māori ki tōna taumata hei reo mana 
mō Aotearoa, āpiti atu, i whakaūngia te reo Māori hei 
taonga mō te iwi Māori, he reo e kaingākautia ana e te 
motu whānui, ko te reo taketake ake o Aotearoa, ka mutu, 
he reo whakahirahira te reo Māori i te ahurea whānui o 

Kia Tū Tika Ai Te Whare Ture
NĀ  ALANA 

THOMAS

Ruia ruia, opea opea, tahia tahia

Kia hemo ake te kākoa

Kia herea mai ki te kawau korokī

E tātaki mai ana i tana pūkorokoro whaikaro

He kuaka mārangaranga

Kotahi te manu i tau ki te tāhuna

Tau atu, tau atu, tau atu

T E  A O  H U R I H U R I

te motu. Toru tekau mā toru ngā tau 
ināianei mai i te whakaturetanga o 
te reo Māori hei reo mana o Aotearoa 
me te ahei ki te kōrero i te reo Māori i 
ngā Kōti, e uia tonu ana te pātai nui, 
āe rānei, nā ēnei whakaturetanga tō 
tātou reo Māori i whakaora i te ao 
ture o Aotearoa? Hakoa i te wā o te 
whakairotanga o Te Ture mō te Reo 
Māori e turuāpohia ana ka whai 
mana ōrite te reo Māori ki te reo 
Ingarihi, ka toko ake te pātai, kua 
tutuki rā āno tātou i tēnā whāinga 
i roto i ngā whakahaerenga o te 
pūnaha ture o naiānei? Kua tuhia, kua 
tāia te nuinga o ā tātou ture i te reo 
Ingarihi anahe, kua tuhia, kua tāia te 
nuinga o ngā Whakawākanga Kōti i 
te reo Ingarihi anahe, kua tukuna te 
nuinga o ngā puka tono me ngā puka 
tauira a te Kōti i te reo Ingarihi anahe; 
ka mutu, ko te nuinga o ngā Tiati o 
Aotearoa, kāhore ōna reo Māori nō 
reira mārakerake ana te kitea, kotahi 
nahe te whakautu, kāhore, tino kore 
nei. Wai hoki, he tino roa te huar-
ahi kei mua i a tātou kia tutuki ai i 
taua whāinga. Āe, kei reira te Ture 
mō te Reo Māori e whakaū ana i te 
āheinga ki te tuku i te reo Māori i ngā 
kōkiritanga o te ture, engari kei reira 
hoki ngā tukanga, ngā kaupapa here 
me ngā tikanga a te Kāwanatanga e 
tāhere tonu nei i te Māori, ka ngū 
nei tōna arero tūpuna. Ahakoa he 
kōrero Māori ia, ka noho mū tonu 
te Māori, e horokūkū ana ki te tuku 
i te reo Māori i tā tātou pūnaha ture. 
Ki te hiahia te tangata ki te whai i te 
reo Māori i tōna Kōtitanga, i wāna 
nei hoki, ko te manatika o tāna take 
te papa. Inā hoki kāhore te Tiati e 
whakawā ana i tana Kōtitanga i te 
kōrero Māori, kāhore tana rōia e 
whakakanohi ana i tana take i te 
kōrero Māori, kua tuhia te nuinga o 
ngā ture i te reo Ingarihi anahe, ka 

mutu he uaua, he roa rawa te hātepe 
ka mate te tangata ki te whai mēnā 
ka hiahia ia ki te kōrero Māori. Ko 
tā te kaituhi nei, i tēnei wā, ko te 
reo Māori, he reo e whakataki noa 
iho ana i te kaupapa matua, he reo 
e hāpaitia ana e te tokoiti nahenahe 
i te ao o te ture.

Nō reira, me tahuri tātou ki te 
kokonga tuatoru o te whare, ki te 
whakarauora. Me pēhea tātou te 
hunga rōia Māori e whakarauora 
mai i te reo ki te ao ture? E tika ana 
kia mihia te tokomaha o ngā hōia 
reo Māori i roto i tō tātou hunga i 
whakapau werawera i ō rātou wā mō 
te oranga tonutanga o te reo Māori. 
Ko Matiu Dickson tērā, ko Takuta 
Ranginui Walker tērā, rātou katoa i 
whakaaro nui mai ki te reo Māori, 
i whawhai mō te reo Māori hei reo 
matua ki tēnei whenua. E rere ana ngā 
tai o mihi, o aroha ki a rātou, e kore 
rawa e warewaretia. Ko rātou tonu 
tērā e noho nei hei kaiurungi kia hoea 
tikahia ai te waka o whakarauora i te 
reo haere ake nei, haere ake nei. Ko tā 
te kaituhi nei, e kore ai ā rātou mahi 
e moumou, me hiki tō tātou hunga 
i te manuka kua whakatakotohia e 
rātou. Me whakawhānui ake te Kāhui 
Kaiwhakawā kōrero Māori, te hunga 
rōia kōrero Māori me ngā kaimahi o 
te Kōti kia pakari ai te haere o tētahi 
pūnaha ture kākano rua kia eke 
panuku, kia eke tangaroa me kore 
noa e rere māori nei tō tātou reo ki 
ngā toronga katoa o te ao ture.

E whakapono ana te kaituhi nei, 
me titiro tātou ki ngā whare ako, ki 
ngā whare wānanga, ki ngā kura reo 
anō hoki hei whakapakari i te reo 
māori o Ngāi Ture. I roto i ngā hui 
ā-tau, kua toko ake te pātai i te puku 
o THRMoA, he aha tā tātou ki te reo 
Māori, e ora tonu ai ia. Ka moe taua 
pātai me ngā whakahekenga toto a 
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ō tātou tupuna, ka puta mai ko te 
Kura Reo o THRMoA – he kura reo 
mā te hunga ture nahenahe, he kura 
reo mā ngāi tātou e noho ana i roto 
i te ao ture, e ngākaunui ana hoki ki 
te reo Māori. Ko te aronga nui o te 
kura nei, kia piki ake te kounga, kia 
nui ake te kitenga, te rongonga, i ngā 
painga o te reo Māori o ia rā. Koia i 
muia ai te marae e te rau tangata, 
rōia mai, kaiwhakawā mai, Māori 
mai, tauiwi mai anō hoki. Ka mihi 
rā hoki ki te kāhui kaiako me ā rātou 
pukenga rau, Karena Kelly, Hemi 
Kelly, Mataia Keepa, Corin Merrick 
me Tai Ahu, nā rātou i akiaki mai, 
i whakakotahi mai i ngā whakaaro 
me ō rātou pūmanawa kia tutuki 
pai ai ā tātou kaupapa, tau atu, tau 
mai, e kore aku mihi e mutu.

Hei whakakapi ake i konei, ka 
tahuri ki te kokonga tuawha, ki te 
anga whakamua. E tika ana, ara noa 
atu ngā ārai me ngā taiapa ka mate 
tātou ki te kake: tae atu ki te hunga 
tokoiti e taea ana te whakapakari i te 
taha Māori i te ao ture, te mahi uaua 
kia whakamāorihia ngā tikanga o 
te ture tuku iho, te tika me te tino 
hāngai o te mahi whakairo ture, 
wai hoki, ko te manakohanga o te 
iwi whānui kia noho ōrite te mana 
o te reo Māori ki te mana o te reo 
Ingarihi, heoi ehara ēnei i te raru 
ki tai. E taea ana e tātou. Engari 
me timata te tāhuri mai i o tātou 
whakaaro ki tō tātou reo. E tika ana 
me noho te reo Māori kei te tihi o ō 
tātou whakaaro, me noho mātāmua 
te reo Māori me ngā tikanga Māori 
i ā tātou mahi katoa, whakatairan-
gahia tō tātou reo Māori ao pō, pō 
ao, a haere ake nei. Ki te tautiaki 
tātou i te reo Māori mai i te tūāpapa 
o te whare ture, ki ōna poupou, ki 
ōna heke, kāhore e kore ka tū tika 
tō tātou whare ture. ▪

Te reo Māori 
and the Law

In this beautifully phrased 
piece Alana uses a traditional 
Muriwhenua narrative to introduce 
this article that discusses the impor-
tant role of te reo Māori in the law.

Before addressing this topic in 
depth, she opens her kōrero (dia-
logue) with a mihi to those who have 
passed on. She acknowledges they 
still play a role in how we are bound 
together and how we work together 
as one in the law. She acknowledges 
and welcomes all those in their 
respective areas of the law that have 
taken an interest in this kaupapa.

Alana draws comparisions to the 
four corners of a whare (house) to 
introduce the main themes of the 
article.

The first corner is her mihi which 
she finishes by disussing the impor-
tance of knowing how to look after 
this language for the years ahead.

Turning to the second corner 
Alana takes us through the whaka-
papa of te reo Māori from the passing 
of the Māori Language Act in 1987 
which made te reo Māori an official 
langauage and also gave speakers 
the right to use te reo Māori in legal 
settings. Whilst acknowledging this 
shows the Māori language is pre-
cious to us and should be celebrated, 
she asks if 33 years later the Māori 
language really is alive and well in 
the law.

She notes the prevalent language 
in the law is still English and fur-
thermore, those that wish to speak 
te reo Māori within legal sittings 
are often faced with a number of 
challenges that make it difficult.

The third corner of the whare is 
dedicated to whakarauora (revital-
isation). She calls on Māori lawyers 
to ensure our language within the 
law is revitalised. She pays homage 

to those who have gone before us 
who fought tirelessly for the rec-
ognition and promotion of the use 
of te reo in all aspects of the law 
and asks us to not let their efforts 
go to waste. She challenges all of 
us to whakapakari (strengthen) the 
pathways for the revitalisation of 
the language so that we can see te 
reo Māori flourish within the law.

Alana encourages us to look 
towards our teaching institutions 
and initiatives such as Te Hunga 
Rōia Māori o Aotearoa’s Kura Reo 
that have brought more te reo Māori 
into learning environments within 
the legal space.

The final corner of the whare talks 
about the future. Alana recognises 
that the path ahead is not an easy 
one and there will be a number 
of challenges, but it’s nothing we 
can’t achieve if we work together 
and remember the importance te 
reo Māori has within Aotearoa as 
outlined in Te Ture mō te reo Māori.

Alana finishes by calling for the 
mana of te reo Māori to be truly 
equal to the mana of the English 
language within all aspects of the 
law. This will play an instrumental 
role in laying a strong foundation 
for a legal system that works for all 
New Zealanders. ▪
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One way New Zealand can enhance 
its justice system is to explore what we 
can learn from traditional Māori practices, 
says Sir Kim Workman.

Following many years of advocating 
for criminal justice reform, Sir Kim was 
appointed a Knight Companion of the 
New Zealand Order of Merit in the 2019 
New Year’s Honours. His knighthood was 
awarded for “services to prisoner welfare 
and the justice sector”.

“We need the space to develop a 
Kaupapa Māori Justice system, to exercise 
our imagination, and envisage what that 
might look like,” Sir Kim says.

“In 1999, an Indian economic philoso-
pher, Amartya Sen, wrote a very influential 
book, entitled Development as Freedom. In 
simple terms, he argued that we need to 
be free to develop, and we need to develop 
to be free. Development is inconceivable 
without freedom, just as freedom is incon-
ceivable without development.

“Māori have not been free to develop. 
Instead they have been constrained by the 
paternalism of the state.”

If New Zealand is serious about making 
a difference for Māori within the crimi-
nal justice system, “we need to do more 
than co-opt tikanga Māori principles into 
cognitive behavioural programmes,” Sir 
Kim says.

“What we need is an approach which 
embraces a broader kaupapa; focuses on 
the inter-generational trauma that exists 
for most offenders, and which takes them 
on a journey of healing, restoration and 
acceptance within the wider community.

“That is the journey that many Māori 
offenders yearn to take.”

Within traditional Māori justice initia-
tives, the overall aim of dispute resolution 
was the restoration of mana, to achieve a 
balance of all considerations and to achieve 

We can learn from 
traditional Māori practices
NĀ  FRANK 

NEILL

a consensus.
It was not an adversarial process.
“When there had been a dispute that had affected the spirit 

and mauri (life force), the question was how to bring it back into 
balance. Regardless of what level or who was involved, there is 
the same fundamental principle, that of ‘whakahoki mauri’ or 
restoring the balance.

“Apparent here is the notion of ‘healing’,” Sir Kim says.
All this is based, within traditional Māori practices, on involve-

ment of the whole community and on achieving community 
consensus.

“If justice is anything, it is relational. It is not a detached exer-
cise involving breaches of the law, judgement and punishment. It 
embraces the whole fabric of social relationships and inter-rela-
tionships – individuals, families, communities, nations, economics, 
politics, religion, gender, race, environment.

“Justice is about us and how we live with one another in nour-
ishing and supporting the individual and social well-being of 
all people,” Sir Kim says, quoting Ronald W Nikkel, Conversatio 
Morum, Justice Between Us 7 November 2011.

“If it is not relational, it is not justice.”
“How is it possible to hold an offender accountable for harm done 

to the victim and the community by the offending; or promote 
in the offender a sense of responsibility for, and an acknowledg-
ment of, that harm – both of which are legislative purposes of the 
Sentencing Act – in the absence of quality human encounter?”

The state must not only facilitate quality human encounter in 
others, but constantly and closely examine 
its own responses to offenders, victims and 
whānau.

Mistreatment is nothing new
The 2019 report He Waka Roimata noted 
that: “Māori are 5.7 times more likely than 
other New Zealanders to have contact 
with the Police. From the initial contact, 
the problem compounds. Māori are more 
likely to have been handcuffed or pepper 
sprayed, more likely to be arrested, con-
victed, sentenced and imprisoned.”

“This is hardly news,” Sir Kim says.
“The 1961 Hunn Report (Hunn, J.K., 

1961 Report on the Department of Māori 
Affairs Wellington, Government Printer) 
confirmed that Māori were more likely to 
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be imprisoned, sent to borstal or placed on 
probation, less likely to have court cases 
dismissed than non-Māori, and more likely 
to be committed to the Supreme Court 
[now the High Court] for trial. Most Māori 
came to court with no idea how to plead 
or defend themselves.

“About 80% of Māori were not repre-
sented by counsel, compared to 60% 
of Europeans, and about 80 to 85% of 
Māori pleaded guilty compared to 60% 
of Europeans” (Butterworth, Graham and 
Susan, Policing and the Tangata Whenua, 
1935 – 85, Number 16, Treaty of Waitangi 
Research Unit, Rangatiratanga Series, pp 
32-33).

“Jack Hunn called a meeting with 
the police and judiciary, but reached an 
impasse when the magistrates and pro-
bation officers asserted that there was no 
problem” (Butterworth, pp 30-31).

“Sixty years on, the state continues to 
acknowledge the problem, but does little 
to address it,” Sir Kim says.

“As a result, Māori are over-represented 
in the criminal justice system, both as 

Courts and Te Pae Oranga] don’t see the 
participants as a danger, but see their 
potential and develop strategies that 
provide a transformational experience 
and the ability to change.”

One of the things Sir Kim would like to 
see, in order to improve justice outcomes, is 
much more widespread implementation of 
the practices used in the Rangatahi Courts 
and Te Pae Oranga within New Zealand’s 
court system but with a greater emphasis 
on iwi and Māori leadership and control.

In his experience, often Māori commu-
nities have developed very good health 
services, because the government invested 
in the 1990s in having effective Māori 
health services.

However, the government has not made 
that same investment in the criminal jus-
tice system, Sir Kim says.

If it did, he predicts that crime rates 
would be lower.

Social controls result 
in low crime rates
He gives as an example people living in 
the area around Waiwhetu Marae in Lower 
Hutt. The crime rate in the area has “always 
been pretty low and that was because the 
social controls within the community were 
extensive”.

“The community encourages people to 
lead a well balanced life.”

In order to not only address the huge 
imbalance in the imprisonment of Māori in 
New Zealand, but also to help significantly 
reduce the crime rate, “we need to provide 
these opportunities for young people,” Sir 
Kim says.

Of Ngāti Kahungunu and Rangitāne 
descent, Sir Kim’s work towards justice 
reform goes back well over 20 years.

The former policeman, and head of the 
Prison Service from 1989 to 1993, he was 
appointed National Director of Prison 
Fellowship in 2000, retiring from that 
position in 2008. These three roles gave 
him three quite different perspectives 
on the criminal justice system. They also 
gave him the motivation to begin seeking 
positive change to the system.

Before being knighted in 2019, Sir Kim 
was named a Companion of the Queen’s 
Service Order in 2007. In 2005, Sir Kim and 
former prisoner Jackie Katounas were the 
joint recipients of the International Prize 
for Restorative Justice. ▪

victims and offenders.” Māori make up 16% 
of the national population, 37% of victims, 
and 51% of prisoners.

“One of the challenges anywhere in New 
Zealand is to persuade the justice system 
to allow Māori to implement initiatives in 
their own way, rather than relying on what 
is happening already.” Sir Kim says.

Effective marae-
based initiatives
“The Rangatahi Courts and Te Pae Oranga 
(iwi community panels) are a good start.”

Both these initiatives are marae-based. 
Rangitahi Courts are for youth, and Te Pae 
Oranga are run by iwi providers and Police 
to address low-level offending.

Sir Kim puts the success of these two 
initiatives down to a number of factors, 
including:
• the elders of the community have some 

say in what happens to offenders;
• the offenders are provided with support 

with decisions made that address their 
needs; and

• it avoids young people entering the 
mainstream criminal justice system.

“The people involved [in the Rangatahi 

▴ Sir Kim Workman
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In a previous LawTaLk contribu-
tion I suggested that the concepts of 
employment law somewhat mirror 
the principles of Te Tiriti o Waitangi.

The duty of “good faith” under-
pins both Te Tiriti partnership and 
employment relationships. I often 
hear the term being used, but am 
not convinced that it is truly under-
stood, let alone upheld, by those 
who are bound by it.

Te Rōpū Whakamana i Te Tiriti 
o Waitangi (the Waitangi Tribunal) 
continues to find that the Crown has 
acted inconsistently the principle 
of partnership and its duty of good 
faith to Māori. In the employment 
jurisdiction, the scope and meaning 
of good faith has become better 
understood over time, yet personal 
grievances and disputes remain 
plentiful.

Rather than looking for a prescrip-
tive explanation of what the duty of 
good faith requires, those who are 
bound by it may be better to focus 
on creating the foundation of their 
own relationship, if they are to truly 
act in good faith.

Employment law
Parties to an employment rela-
tionship owe each other a duty 
of good faith. This duty underpins 
the objectives of the Employment 
Relations Act 2000 (ERA) and the 
employment relationship.

The ERA provides that the duty of 
good faith is wider than the implied 

Poipoia te kākano 
kia puawai
Nuture the seed and 
it will blossom
NĀ  ALICE 

ANDERSON

duty of trust and confidence, and 
without limiting it, requires:
• the parties to be “active and 

constructive” in establishing and 
maintaining a productive employ-
ment relationship, including to be 
“responsive and communicative”;

• the parties not to do anything 
that will, or is likely to, mislead 
or deceive the other;

• where an employer is proposing 
to make decisions that will, or are 
likely to, have an adverse effect on 
the continuation of an employee’s 
employment, the employer must 
provide the employee with access 
to relevant information, and an 
opportunity to comment on that.

The ERA prescribes a non-exhaus-
tive list of situations where the 
duty of good faith applies, which is 
particularly well-established in the 
context of collective bargaining. It is 
also pivotal, although less prescrip-
tive, in the context of individual 
employment relationships.

A principle of Te Tiriti
The texts of Te Tiriti do not contain 
what we now know as the princi-
ples. Rather, these have evolved over 
time, having been explored within 
various contexts.

The principle of partnership has 
been described in Te Puni Kōkiri 
resources as “an overarching tenet, 
from which other key principles 
have been derived”.

President Cooke in the Lands 
case (1987) described the duty 
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of partnership as “infinitely more than a formality”, 
emphasising that Te Tiriti partners have a duty to act 
reasonably, honourably, and in good faith.

The Court of Appeal in both the Lands (New Zealand 
Maori Council v Attorney-General [1987] 1 NZLR 641) and 
Forests (New Zealand Maori Council v Attorney-General 
[1989] 2 NZLR 142) cases considered principles of good 
faith inherent in partnerships in civil law to aid its inter-
pretation of Te Tiriti principles. Later in Paki v Attorney 
General [2009] NZCA 584 the Court of Appeal specifically 
considered the role of good faith at employment law 
when contemplating a relational duty of good faith 
between Crown-Māori.

The Waitangi Tribunal refers to the duty to act reason-
ably, honourably, and in good faith, within the principles 
of reciprocity and mutual benefit. In the Napier Hospital 
and Health Services Report, the Tribunal said the duty of 
good faith conduct establishes ‘the general character of 
the relationship’ between Māori and the Crown.

The relationships (or the Seed)
There are parallels between what the duty of good 
faith requires of Te Tiriti partners and parties to an 
employment relationship, including responsiveness, 
communication, access to relevant information, and 
the ability to be heard.

Though the duty of good faith applies to employers, 
employees, and unions, the ERA acknowledges that 
there is an inherent power imbalance in the employment 
relationship, which it addresses by placing additional 
obligations on the employer.

Similarly, the Tribunal in Te Whānau o Waipareira 
Report considered that where the power imbalance in 
the Māori-Crown relationship favours the Crown, it is 
the Crown’s responsibility to ensure that Māori are not 
disadvantaged in the relationship.

Te Tiriti partners, as part of the good faith obligation, 
are required to reasonably co-operate and make a gen-
uine effort to resolve issues arising between them, with 
judicial intervention being the last resort.

Similarly, to build productive employment relation-
ships in good faith, the ERA promotes the prompt raising 
of employment relationship problems, with mediation 
as the primary problem-solving mechanism, reducing 
the need for judicial intervention.

Despite all of this, Chief Judge Inglis of the Employment 
Court suggested in a 2019 paper Defining good faith (and 
Mona Lisa’s Smile) that Parliament’s vision for the concept 
of good faith is yet to be fully realised. She says that it 
“cannot (and should not) be pinned down and defined 
by way of reference to a clear-cut legal rule. Rather it 
is a standard which applies flexibly depending on the 
particular circumstances of the case. It necessitates an 
evaluation of the alleged breach in its human dimension”.

The sentiments shared by the Chief Judge can translate 
and be applied to consideration of the duty in Te Tiriti 

context and Crown-Māori interactions.

The need to nurture
Employment relationships are ongoing, special and 
unique, as is the Crown-Māori relationship and Te Tiriti 
partnership. To reflect this, and presumably to preserve 
and strengthen the relationships, the parties owe each 
other a duty good faith.

However, this duty continues to be aspirational, and 
we are yet to see it achieve its potential. Unfortunately, 
we continue to see fractured and damaged relationships 
between Crown and Māori, and employers, employees 
and unions.

There can be a tendency in the employment juris-
diction for parties to adopt a regimented ‘tick-box’ 
approach, as opposed to meaningfully engaging with the 
other party on issues as they arise. That cannot truly be 
giving effect to what Parliament intended when placing 
this duty of good faith on the parties.

Tikanga-based dispute resolution places emphasis on 
inclusion and participation in the resolution process; the 
process itself being just as important as the outcome. A 
common grievance for Māori is the failure of the Crown 
to involve Māori in the process of decision-making, 
ensuring that their voice is heard in matters that affect 
them.

In Te Tiriti context, the Crown cannot expect to under-
take the same engagement process on every kaupapa. 
Likewise, employers cannot approach every employee 
or problem that may arise in the workplace the same. 
This fails to acknowledge and address the issues in their 
“human dimension”.

Part of the answer to this lies in whakawhanaunga-
tanga; the process of establishing relationships, making 
connections and relating to people. For parties to act in 
good faith, it is fundamental to respect the other and 
spend time understanding who you are engaging with. 
Whakawhanaungatanga enables parties to create the 
foundation of their relationship early, reinforcing and 
appreciating the commitment and responsibilities they 
have to each other.

It is no coincidence that the principles of employment 
law mirror the principles of Te Tiriti in some respects. 
Both reflect relationships that seek mutual benefit and 
reciprocity, but which require the parties to act in good 
faith toward the other in order to achieve that. The duty 
of good faith is not a term that should be thrown around 
lightly or be paid mere lip service; rather, parties should 
focus on understanding who they are in the relationship 
with, in order to truly give effect to their duty of good 
faith.

Until the parties nurture these relationships from the 
outset, they cannot truly expect them to blossom. ▪

Alice Anderson, Ngāi Tahu, is a Solicitor at Dundas 
Street Employment Lawyers in Te Whanganui-a-Tara.
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As a Māori working in the criminal justice system 
“it is important to help people who become involved 
with the system work through it,” says Riki Donnelly, 
who is a Director of Preston Russell in Invercargill.

Around two-thirds of Mr Donnelly’s work is as a 
Crown prosecutor and he conducts both jury trials and 
regulatory matters.

Of Ngāti Porou descent, Mr Donnelly finds himself 
prosecuting in a system where a disproportionate 
number of Māori are involved as defendants, as wit-
nesses and as victims.

Prosecutors, he says, can do a number of things to help 
the system “overcome its historic institutional racism, and 
the disenfranchisement of those that appear before it”.

For example, prosecutors can:
• take a less adversarial role when it comes to sen-

tencings – looking to rehabilitation and what can be 
done to help the defendant not appear before the 
Court again, while recognising the views of victims;

• be proactive in working with families (and the 
wider support network) of defendants as well as 
complainants/victims;

• try and create a less sterile and alien environment 
for those who interface with the criminal justice 
system; and

• be knowledgeable about programmes and support 
available.

One very important thing prosecutors can do is acknowl-
edge the people involved in a case, whether they be 
victims, defendants, witnesses or support people.

“You can acknowledge them in their own right and try 
to uphold their mana in a system that is quite foreign 
and a system that can be viewed as ‘the state’s system’ 
and not ‘my system’,” he says.

“I always try to acknowledge people coming to court 
and those that support them: to be considerate and do 
my best to respect the dignity of the people appearing 
before the courts, and those who have come to support 
them.”

Since starting work as a Crown prosecutor, Mr 
Donnelly has noticed that there are more and more 
people talking about Māori issues in the law, not just 
in the area of criminal justice.

Helping people 
through the system
NĀ  FRANK 

NEILL

“There are a lot of amazing Māori 
lawyers who are really good at artic-
ulating and delving into the issues. I 
really enjoy listening to and reading 
what they have to say on a range of 
legal issues relevant to Māori.”

The disproportionate number of 
Māori who are imprisoned and who 
are the victims of crime is a “huge 
issue, and a lot of people are looking 
at ways to make it better”.

Mr Donnelly mentioned the work 
of Sir Kim Workman, knighted for 
his long and outstanding service 
to prisoner welfare and the justice 
sector.

He is also interested in the lessons 
that can be learned from the Marae 
Court set up after the Christchurch 
earthquake. In that regard, he par-
ticularly agreed with the comments 
of Justice Joe Williams that: “The 
experience of using Ngā Hau e Whā 

Marae as a courtroom in Christchurch shows how just 
changing the setting can make a positive difference, 
although I would be disappointed if we just changed 
the surroundings and didn’t look at the process within.”

And they are just two of the many voices talking about 
how to make the criminal justice system better.

Emphasis on rehabilitation
In his time as a Crown prosecutor he has seen some 
positive changes.

Mr Donnelly notes the greater emphasis on rehabili-
tation, the greater emphasis on restorative justice and 
the fact that the system now gives greater prominence 
to the voice of victims of crime, matters he believes are 
all positives.

There are many more developments that could 
enhance the system, however, he says.

One of the things he is looking forward to is the 
Supreme Court decision on the Ellis case, in particular 
what the Court says about tikanga.

“If there is an acknowledgement from the highest 
court in the land that tikanga is a real and powerful 
force in New Zealand’s criminal law, it would be a huge 
step in the development of the law. It will be really 
interesting to see exactly what the decision says when 
it comes out.”

It was both amazing and uplifting that the Court was 
considering the place of tikanga in the criminal law.

“I think it is really significant that it is a non-Māori 
[Peter Ellis] who is having his appeal argued on the basis 
it should continue even though he is deceased, and his 
lawyers are relying on the first law of the land, tikanga, 

The 
disproportionate 
number of 
Māori who are 
imprisoned and 
who are the 
victims of crime 
is a “huge issue"
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in doing so.”
When he was at secondary school, 

Mr Donnelly had no thoughts of 
becoming a lawyer. In fact looking 
back at his school journals, it was 
clear that he wanted to become a 
research scientist.

At university, however, he began 
studying law while working on a 
BSc in psychology.

“I started doing law but didn’t do 
very well,” he says. That changed 
however, when he moved to Victoria 
University, and he graduated with 
honours.

After seriously considering stud-
ying clinical psychology as a post 
graduate, he ended up opting for law.

“I liked the challenge of the law,” 
he says.

Coming from a family that was 
“big on speaking” – his hapū are Te 
Whānau a Rakairoa and Te Whānau 
a Pokai-Pohatu – “I liked the idea of 
going to Court and oral arguments.”

After graduating, he travelled 
to the Netherlands, the UK and 
elsewhere in Europe for a year, 
then joined Preston Russell in 
Invercargill.

After three years, he moved to 
Rishworth, Wall and Mathieson in 
Gisborne. Among the lawyers he 
worked with there was Tiana Epati, 
the New Zealand Law Society’s 
President.

During that time he did some 
criminal defence work, as well as 
general civil litigation.

Just under three years after join-
ing Rishworth Wall and Mathieson, 
Preston Russell offered him a 
partnership, so he moved back to 
Invercargill at the beginning of 2016.

Mr Donnelly is now a sports spec-
tator, but when he was young he 
played both rugby and squash. He 
was selected for the New Zealand 
secondary schools squash team.

Married with three children, his 
main interest now outside work is 
doing things with his family, par-
ticularly taking them back to the 
East Coast, which is his children’s 
“place of origin”. ▪

Jacinta Ruru made history when 
she became Aotearoa’s first Māori 
Law Professor in 2016. Nearly four 
years later she remains our only 
Māori Law Professor. And sadly, the 
law is not unusual in the limited 
number of Māori academics work-
ing in our tertiary sector.

“There have been some really 
important small advances over a 
number of years,” Professor Ruru 
tells LawTalk.

“But the whole system within 
the tertiary sector, and then more 
broadly amongst even the legal pro-
fession, that change is incremental 
but very very slow.

“The system works against Māori 
in many many ways. A way to help 
penetrate into that is to go right 
back to think about how we teach 
law, how we privilege and prioritise 
the story of law and the skills in law 
to our first year students onwards.”

Professor Ruru and 15 other 
academics have come together in 
a ground-breaking collaboration to 
make the case for that thinking to 
be done, not just by them but by all 
of us. Together they have authored 
the issues paper Strengthening the 
ability for Māori law to become a firm 
foundational component of a legal 
education in Aotearoa New Zealand.

“We’ve never collectively co-au-
thored a piece of work like this issues 
paper before, all contributing into 

Inspiring 
indigenous 
legal education 
for Aotearoa
NĀ   MORWENNA 

GRILLS

one project. But it’s really important 
to have this approach. The whole 
project is built on collaboration with 
the release of the issues paper, then 
asking people what they think of 
the concepts we’re exploring before 
we then start to develop models for 
what indigenous legal education in 
Aotearoa might look like.”

Within the issues paper the 
authors make the point that the 
drive to thinking about whether 
Māori law should be taught as a 
compulsary part of the LLB degree 
is in part coming from the legal 
profession itself.

“We think our Courts are calling 
for this as well as Parliament. Our 
Courts are now recognising that 
Māori law is part of our common 
law and Parliament itself is passing 
more and more legislation that is 
directing decision-makers to have 
regards to elements of Māori law 
through tikanga.

“Over the last 30 years there has 
been more willingness to look to 
how Māori law can help resolve 
tension, disputes and help guide 
decision-making and we believe 
our legal education needs to catch 
up with that.

“We need to think more about 
how we can prepare our law grad-
uates for a legal system in Aotearoa 
that is much more willing to engage 
with Māori law.”

The issues paper calls for a legal 
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profession that is training students to work in a bijural, 
bicultural and bilingual Aotearoa New Zealand legal 
system. But what does that mean?

The paper outlines that a bijural legal education rec-
ognises that in Aotearoa we have two operating legal 
systems: Māori Law, founded on kaupapa tuku iho and 
tikanga Māori, as well as the imported law which is the 
dominant one. The major change will be recognising that 
both systems are valid and that Māori law is taught in 
a manner that adheres to Māori transmission methods 
of knowledge.

“When we think about how we can teach Māori law 
and our legal system we have to think about the sources 
of Māori law – it is a different legal system to the one 
inherited from England. It doesn’t have the history of 
the statute. But that’s not the only way of constructing a 
legal system, and for us, if we think about how we teach 
Māori law we have to give integrity to the Māori world 
view and the Māori way of understanding the world. Our 
stories of our land, rivers, mountains and who we are 
as a people are really important for understanding that.

A bicultural legal education implements structures, 
develops processes and provides resources grounded 
in Te Tiriti o Waitangi, including the employment of 
Māori, and sharing of resources, leadership and deci-
sion-making with iwi, hāpu and Māori academic staff.

A bilingual legal education uses te reo Māori broadly 
in general teaching and specifically in relation to Māori 
law concepts and principles such that all students have 
a working knowledge of Māori Law in te reo Māori at 
the time of graduation. Where students are fluent in te 
reo Māori, they should be easily able to learn and be 
assessed in te reo Māori.

If it’s hard to imagine a bijural, 
bicultural and bilingual legal 
education then no look no further 
than Canada for inspiration. There 
universities are well ahead of us 
in implementing indigenous legal 
education. In fact, Professor Ruru 
warns that even Australia is starting 
to leave us behind.

“We are falling behind other 
nations. Canada has made leaps 
and bounds. For example, at Victoria 
University on Vancouver Island stu-
dents can do an LLB Indigenous law 
degree. They come out schooled in 
both the federal state legal system 
and the indigenous legal system. 
Parts of that degree involve students 
being taken out onto the indigenous 
lands and taught by indigenous 
elders.

“Even Australia – while they still 
have very low numbers of indig-
enous students and teachers, at a 
federal level they are recognising 
these issues and have published a 
paper calling for change across the 
Law Schools.”

The issues paper by Professor 
Ruru and her colleagues is available 
on the Borrin Foundation website 
(www.borrinfoundation.nz/research-
publications/). The next stage of the 
research will involve consultation.

Professor Ruru says they want to 
hear from a broad cross-section of 
the legal community.

“We want to hear people’s views 
from the profession, law students, 
the public. We are also particularly 
interested to talking with mana 
whenua – we want to hear the risks 
and opportunities they see about 
entrusting Universities and Law 
Schools to teach their laws.

“We want to hear from our legal 
profession how much of a need 
there is for students to come out 
schooled on Māori law.

“We also want to test if we’ve 
gone far enough, or too far? We 
know calling for this bijural, bicul-
tural and bilingual system will take 
many years. It is a big aspiration 
that we are mapping out.” ▪

A bicultural 
legal education 
implements 
structures, 
develops 
processes 
and provides 
resources 
grounded 
in Te Tiriti o 
Waitangi

▴  Professor 
Jacinta Ruru
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“E ako ki TE ora, E ora ki TE ako” were 
the words of the late Papa Sean 
Ogden when he spoke of his love 
for te reo Māori and why his learning 
journey was never-ending. He uri 
o Ngāti Tukorehe, Papa Sean was 
one of the pūkenga of the tohu, 
Heke Poutuarongo Reo Māori, at 
Te Wānanga o Raukawa in Ōtaki.

Te Wānanga o Raukawa is a 
tikanga Māori tertiary education 
provider. It was established in 
1981 under the iwi development 
strategy, Whakatupuranga Rua 
Mano: Generation 2000. The strategy 
captured the aspirations of the iwi, 
Ngāti Toa Rangatira, Te Ati Awa ki 
Whakarongotai and Ngāti Raukawa 
ki te tonga at a time when there 
were almost no speakers of te reo 
Māori under the age of 30 within 
the confederation.

Te Wānanga o Raukawa has been 
a crucial element in the revitali-
sation of te reo Māori within the 
confederation and now attracts 
students from many other iwi as 
well as Pākehā learners.

Heke Poutuarongo Reo Māori 
is a full-time total immersion te 
reo Māori qualification. This year 
there are six lawyers, all wāhine, 
taking time out of their careers to 
undertake this tohu. Ānei ngā tauira 
wāhine.

Here is a snapshot of our rea-
sons for undertaking this tohu, our 
aspirations and perspectives on the 
importance of te reo Māori for all 
lawyers.

E ako ki te ora, e ora ki te ako
Learn to live, live to learn

T E  A O  H U R I H U R I

NĀ  BERNADETTE 
ROKA ARAPERE

Why are we taking time 
out from our careers to 
learn te reo Māori?

Many Māori know the intergenera-
tional trauma of seeking to reclaim 
the language of our tūpuna. Māori 
language advocate Stacey Morrison 
talks about putting yourself in 
the vulnerable state required for 
learning and trying to acquire the 
language that is part of you, but 
that you cannot articulate. It’s a 
hard feeling, and getting past it 
requires you to embrace your vul-
nerability. We have put ourselves in 
a vulnerable state as adult learners 
to acquire our reo rangatira, our 
chiefly language. For lawyers it is 
almost anathema to be vulnerable 
or at least admit to any vulnerability.

By contrast the learning envi-
ronment at the Wānanga is safe, 
supportive and affirming. Nau mai 
te hapa. Nā te hapa, ka ako.

Cara Takitimu, nō Te Aitanga-a-
Hauiti, Ngāti Porou me Te Whānau-
ā-Apanui, is the national manager 
of the Employment Mediation 
Service at the Ministry of Business, 
Innovation and Employment 
(MBIE).

For Cara, te teo Māori has always 
been part of her life, however, not 
as a first language.

“My koro was cruelly and regu-
larly beaten at school for speaking 
Māori (the only language he knew) 
and was adamant that his 11 chil-
dren would not suffer in the way 
he did. The impact of that is mul-
ti-generational, with most people 
now in my large whānau only able 

▴ Nā te taha maui (from left): 
Ko Bernadette Roka Arapere 
rātou, ko Julia Whaipooti, ko 
Cara Takitimu, ko Toni Love, ā, 
ko Franky Maslin.
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◀  Te Wānanga o 
Raukawa, the 
tikanga Māori 
tertiary education 
provider in Ōtaki.

to speak English. Language is the 
gateway to culture, to a different 
world view, so language loss and 
gain is far more than just a language. 
Ko tōku reo, tōku ohooho. Ko tōku 
reo, tōku māpihi maurea.”

Julia Whaipooti, he uri nō Ngāti 
Porou and an adviser in the Office of 
the Children’s Commissioner, says 
that “without my reo it feels as if my 
tongue is missing from my mouth. I 
have the strongest responsiblity and 
desire to ensure that my children 
and our mokopuna can have what 
is our right as Māori, and that is the 
knowledge and ability to speak our 
language.”

“Can you imagine taking a year 
off work and a year’s income and 
‘professional’ growth so you can 
learn your own language on the 
land of which you descend from? 
It is sad that we have to find a place 
that nurtures the growth of te reo 
Māori in Aotearoa because it’s not 
in our daily lives, workplaces and 
general public.”

Julia and her wife, Emma Whiley, 
made the decision to commit to a 
year of full immersion learning for 
their children to come. Emma is a 

Pākehā lawyer at Bennion Law who 
works primarily in Māori legal mat-
ters. “Our journey with te reo does 
not end in a year, it is a lifetime and 
intergenerational commitment.”

Toni Love, nō Te Ātiawa, is a 
solicitor at Chapman Tripp in the 
property and construction team.

“I decided to do this course a long 
time ago for personal reasons rather 
than professional. Some considered 
taking a year out so early in my 
practice wasn’t a good idea but 
the need to connect with my taha 
Māori further, learn more about my 
whakapapa, and to create an envi-
ronment where my children can 
and will speak Māori, outweighed 
anything else. I don’t consider there 
could be any negatives from this. 
This journey is about my identity 
and identity frames everything 
you do and so although this wasn’t 
about professional aspirations, I can 
only see it benefiting my practice.”

Like Toni, I (Bernadette) made 
the decision to do this tohu a long 
time ago. There are many reasons 
why. My Dad who is aged in his 
70s talks of his parents’ generation 
speaking Māori to each other but 

not to their children because of their 
experiences of abuse in the Pākehā 
school system for speaking te reo.

After having studied reo inter-
mittently in my life and being 
stuck at the same level of fluency 
for many years, I decided I was 
ready to embrace the hapa and the 
vulnerability of learning reo as an 
adult learner. What I wasn’t expect-
ing was the depth of emotion and 
feeling of relief at being in a safe 
Māori space of learning, alongside 
my whanaunga and within the 
embrace of my tūpuna represented 
in the carvings of the whare, Te Ara a 
Tāwhaki. Legal practice can be hard, 
lonely and bereft of manaakitanga. 
These experiences can be especially 
common for Māori lawyers because 
there are still so few of us in the 
profession. Taking this time to 
boost my reo and tikanga has been 
uplifting in so many more ways than 
just improving my language. Ka piki 
tōku wairua hoki.

Why this tohu?

We all chose Heke Poutuarongo 
Reo because the kaupapa is to learn 
in a total immersion te reo Māori 
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environment. The course is full-time, 
Monday to Thursday, and we do not 
speak any English on campus. There 
is also an equal focus on te reo Māori 
and tikanga Māori – the philosophy 
being that without both of these pou 
a person is off balance. We live and 
breathe te reo me ona tikanga in our 
studies.

Franky Maslin, he uri o Ngā 
Wairiki Ngāti Apa, o Ngāti Awa hoki, 
has recently completed her time as 
a Judges’ Clerk at Te Kōti-ā-Rohe kei 
Te Whanganui-a-Tara.

For her whānau, Franky explains, 
“there was no reo spoken in my 
mother’s generation and in mine 
while growing up. As for my current 
hāpori, reo is rich in Ōtaki. I hear it 
spoken daily and it is a beautiful 
experience.” In Ōtaki you can stay 
in a te reo Māori environment – you 
can order coffee, go to the gym and 
kōrero to your barber all in te reo 
Māori. It is awesome to be in a town 
where speaking Māori is normal and 
accepted, heard on the streets and 
in the shops. 

Is support from our 
workplaces important?

Cara: “I’m thankful for the support 
MBIE has provided me to study te 
reo Māori. It’s a tangible example 
of the public sector committing to 
improved capability in this area. 
While studying this year I’m also 
working with a colleague to develop 
a Rautaki Reo that will support the 
increased use of te reo Māori at 
MBIE. On my return to work it will 
be implemented alongside media-
tion services in te reo Māori”.

Toni: “Work has been incredibly 
supportive of this decision allowing 

me to take a year off work while still being in my junior 
practice years. It’s clear that they see this as valuable and 
this is shown not only through their support but their 
ongoing encouragement of this journey. I feel grateful 
to be part of a firm (and a team) that recognises the 
value of this decision.”

For me (Bernadette), being in a position to take time 
out from working has been several years in the making. 
I was a single parent, working full-time with a mortgage 
and so for many years I was not in a position to give 
this gift to myself. Now, my daughter Millie is older and 
I have an awesome partner, Simon, and together we’ve 
been able to make my long-held aspiration a reality. I 
am also fortunate to have the support of Crown Law 
to undertake this tohu. When I talked with my boss, 
Solicitor-General Una Jagose QC, about my dream to do 
this course her reply was: “It’s professional development. 
Let’s make it happen.”

What are our aspirations in studying 
te reo Māori me ona tikanga?

Franky: “Personally, the absolute goal would be to live 
and breathe te reo Māori me ona tikanga on a daily 
basis. Professionally, the aspiration is to increase the 
use and awareness of reo in our justice system at all 
levels – amongst colleagues, with clients, with court 
staff and with the judiciary”.

Toni: “Toi tū te kupu, toi tū te mana, toi tū te reo 
Māori. I want an Aotearoa where no one has to take 
a year off work to learn their language, an Aotearoa 
where we learn from our parents and so I am going to 
do everything I can to ensure that for my tamariki and 
mokopuna”.

Cara: “I have been in public sector leadership roles 
for 15+ years and I see there is huge potential for the 
public service to contribute to the revitalisation and 
renormalisation of te reo Māori in Aotearoa. I want to 
be able to lead the delivery of public services in te reo 
Māori from a place of competency and to be able to 
support the increased te reo capability in my teams. 
On a personal level, its about sharing te reo with my 
tamariki and whānau”.

Bernadette: “My main aspiration is to be able to 
contribute to the revitalisation of te reo in my whānau, 
hapū and iwi. I also want to be able use te reo more 
in my mahi. The courts are increasingly engaging with 
tikanga. I worked on the tikanga aspects of the Peter 
Ellis appeal in the Supreme Court. In the wānanga of 
tohunga experts for that case, it was inspiring to observe 
the tohunga move effortlessly between te reo Māori 
and English, common law concepts and tikanga. I look 
forward to the day when more lawyers and judges are 
also able to engage with te reo and English, the common 
law and tikanga.”

Professionally, 
the aspiration 
is to increase 
the use and 
awareness 
of reo in 
our justice 
system at all 
levels – amongst 
colleagues, 
with clients, 
with court 
staff and with 
the judiciary
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Is knowledge of te reo me 
ona tikanga important 
for lawyers? Why?

Emma: “There are two laws that lie 
in this land, one is the legislative/
common law imported here and the 
tikanga and kawa of this whenua 
that still runs. The two dimensions 
of law are coming together in 
different legal ways, therefore it’s 
important for any practising lawyer 
to know and understand te reo me 
ona tikanga.”

Julia: “If you are not Māori your 
relationship to this land is via Te 
Tiriti o Waitangi. Therefore you 
have an obligation to understand 
our history, language and tikanga. 
I believe lawyers have an absolute 
obligation to grow learning of not 
just the reo, but knowledge of our 
history as a country and under-
stand the role the law has played 
as a colonial tool. This is to inform 
how it can be a tool that truly is 
used in a way that actually honours 
the aspirations of our tīpuna (both 
Māori and Pākēha) who signed Te 
Tiriti o Waitangi”.

Toni: “While I see positives in the 
courts and law generally regarding 
te reo me ona tikanga, we still have 
a long way to go. I think if our 
constitutional arrangements were 
anchored in Te Tiriti we wouldn’t 
even be asking the question of 
whether knowledge of te reo me 

ona tikanga is important for lawyers because it would 
be a pre-requisite. I watched the submissions on the 
post enactment inquiry into the Covid-19 Public Health 
Response Act and one of the committee members asked 
what difference a Te Tiriti provision would make. If an 
MP has to ask that question in 2020 that is a problem. 
If that MP thinks it is a good question because it shows 
they are engaging with Te Tiriti, that is also a problem. All 
that question says to me is we have people in Parliament 
that need to do their homework”.

Bernadette: “Āna! You cannot fully understand and 
engage with tikanga Māori without te reo Māori and 
vice versa so it is important for lawyers to upskill in 
both especially as the law develops and ‘Lex Aotearoa’ 
becomes a reality. There is also much in te reo me ona 
tikanga that could assist the profession. Tikanga such 
as manaakitanga, whanaungatanga and mana could 
all have a stronger role in shaping the law and guiding 
lawyers and judges in their work.”

Franky: “Engari tonu! I am specifically interested in 
becoming a criminal defence lawyer and, as we know, 
Māori are over-represented in the legal system. Therefore, 
in my opinion, a basic (if not competent) understanding 
of te reo me ona tikanga should be a bare minimum for 
lawyers in order to successfully undertake their legal 
obligations in relation to tāngata Māori.”

“From my experience as a Judges’ Clerk at the District 
Court, I felt an ever growing willingness and support 
amongst the judiciary to learn to kōrero Māori in the 
courts, and in judgments, and to also engage in a tikanga 
responsive and tikanga appropriate manner which is 
a positive sign.”

“We still have much more to do in Aotearoa to ensure 
this taonga is not lost. To ensure the survival of reo, I 
think the responsibility not only lies with Māori but 
also tauiwi.”

Cara: “Te reo Māori is the language of this land and I 
observed while living overseas its connection back to 
home for all New Zealanders. This is why we all have 
a responsibility for the normalisation of te reo Māori 
in Aotearoa and to ensure that te reo Māori thrives – 
kia māhorahora te reo – everywhere, every way, for 
everyone, every day. The legal community can make 
a really important contribution here, by ensuring that 
there are expectations of te reo Māori me ona tikanga 
competency at an individual and firm/workplace level 
and by supporting professional development in this 
area.”

What are some good kīwaha for the office?

Cara: “Tūwhitia te hopo, mairangatia te angitū!” This 
means “Feel the fear and do it anyway!” A good one for 
learning te reo Māori!

Franky: “Kua taka te kapa!” This means “The penny has 
dropped!” Another handy phrase for language learners.

Toni: “I don’t know if I have a favourite kīwaha for 
the office but my new fave is “tō kai, tō kai”. This phrase 

I believe 
lawyers have 
an absolute 
obligation 
to grow 
learning 
of not just 
the reo, but 
knowledge 
of our history 
as a country
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is a te reo version of “karma”.
Bernadette: “Kia manawa tītī!” 

This means “keep going and don’t 
give up!” Another good kīwaha is 
“He taringa kōhatu koe!” This means 
“You have stone ears!”. This one is 
for your favourite colleague who 
never listens. 

Who are some of our 
te reo champions?

Cara: “Pania Papa. I was fortunate 
to have her as a kaiako at Waikato 
University however I wish I made 
more of that opportunity! He taonga 
te huritautia!!”

Franky: “Ko tāku tāne ko Deacon. 
He is also a second language learner 
like myself and inspires me to 
improve and keep learning as a 
result of his determination, passion 
and persistence.”

Bernadette: “I have two, Stacey 
Morrison and Te Moananui a 
Kiwa Goddard. Stacey is a second 
language adult learner. She is 
hūmarie, encouraging and along 
with husband Scotty, focused on 
making learning te reo accessible 
and fun. Te Kiwa is a pāpā, graduate 
of Te Panekiretanga, pukenga at Te 
Wānanga o Raukawa, eternal opti-
mist and creative who uses music 
and creativity to teach.”

Kupu whakamutunga
Ka hoki au ki ngā kupu: “E ako ki te 
ora, e ora ki te ako”. For te reo Māori 
to live we need to commit to learn-
ing it and as Papa Sean observed, 
through learning, te reo Māori will 
also enrich our lives and the lives of 
our whānau, friends and hāpori. We 
encourage our friends in the law to 
get on board. Kua takoto te mānuka. 
Karawhiua! ▪

The kīwaha in the heading of this 
article is from Papa Sean Bennett-
Ogden, Waka Huia, TVNZ, 29 o 
Poutū te Rangi 2020.

Bernadette Roka Arapere, Ngāti 
Raukawa ki te tonga, Ngāti 
Tūwharetoa, Ngāti Maniapoto. 
Crown Counsel, Public Law, Crown 
Law Office, Wellington

Puna Kupu (Glossary of words)
Āna! Indeed!
Ā-tinana in person
Hapa mistake, error
Hāpori community
Huritautia to reflect upon, to consider

Hūmarie pleasant, gentle, peaceful

Iwi extended kinship group, tribe, nation
Kaupapa purpose, matter for discussion, topic
Kawa customs and protocol
Kaiako teacher

Kōrero speech, narrative, story, news, 
discussion, discourse, information

Koro grandfather, term of address for an older man

Mana prestige, authority, control, 
power, influence, status

Manaakitanga the process of showing respect, 
generosity and care for others

Mokopuna grandchild, descendant

Nō of, belonging to, from
Pākēha English, European
Pou post, pillar
Pūkenga lecturer, expert
Rautaki strategy
Taha side
Taonga reasure, prized possession
Te Kōti-ā-Rohe kei  
Te Whanganui-a-Tara District Court, Wellington

Tauiwi non-Māori

Tikanga the customary system of law, 
values and practices

Tohu qualification

Tohunga chosen expert, skilled person, priest, healer
Tūpuna (tīpuna in 
Ngāti Porou dialect) ancestors

Uri offspring, descendant
Whakaaro thought, opinion, plan, understanding
Whakapapa genealogy, lineage
Whanaunga relative, kin, blood relation
Whanaungatanga relationship, kinship, sense of family connection

Puna Kīanga (Glossary of phrases)
Engari tonu! Of course! For sure!

Nau mai te hapa. Nā 
te hapa, ka ako

Welcome the mistakes. From 
the mistakes comes learning.

Ko tōku reo, tōku 
ohooho. Ko tōku reo, 
tōku māpihi maurea

My language is my awakening, my 
language is the window to my soul.

Ka piki tōku wairua hoki My spirit has been uplifted.

Kua takoto te mānuka. 
Karawhiua!

The mānuka (challenge) has 
been laid down. Go for it!

Toi tū te kupu, toi tū te 
mana, toi tū te reo Māori

Hold fast to our culture for without 
language, without mana and 
without land the essence of being 
Māori would no longer exist.
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The Supreme Court has just 
reminded us that our law is indeed 
sourced in two streams and that 
the legal profession ought to be 
prepared to engage with Māori law 
as part of the common law of New 
Zealand.

In 1996, speaking to the role of 
Māori law within the New Zealand 
legal system, then Māori Land Court 
Chief Judge Durie (now Justice Sir 
Edward Taihakurei Durie) posed the 
following question:

“Will we recognise the laws 
of England or the laws of New 
Zealand and if the latter, will 
we hone our jurisprudence 
to one that represents the 
circumstances of the country 
and shows that our law comes 
from two streams?”

Nearly a quarter of a century later, 
the Supreme Court came to consider 
the role of Māori law in the context 
of an appeal made by Peter Ellis.

Mr Ellis was convicted in 1993 
on 16 charges of sexual offending 
against seven children who had 
attended the Christchurch Civic 
Childcare Centre, where Mr Ellis 
had worked.

Prior to the current appeal, Mr 
Ellis had appealed twice to the Court 
of Appeal. The first appeal quashed 
three of the convictions. The second 
appeal against the remaining con-
victions was dismissed.

In 2019, Mr Ellis was granted leave 
to appeal to the Supreme Court. 
However, Mr Ellis died before the 
appeal could be heard.

In November 2019, in Peter 
Hugh McGregor Ellis v The Queen 
[2019] NZSC 49, the court heard 

Tikanga Māori in 
NZ Common Law
NĀ  CARWYN 

JONES

Carwyn Jones
 VUW Image 

Services

submissions from the parties on whether, in light of 
Mr Ellis’ death, the court had jurisdiction to continue to 
hear the appeal. During the hearing, Justice Glazebrook 
raised the question of whether Māori law had anything 
to say on the issues before the court, asking:

“Isn’t it a matter of law though, isn’t the question 
being asked, given that we are in Aotearoa, given 
that we have the Treaty, given that we have state-
ments, at least both extra judicially and otherwise, 
that tikanga should be part of the common law 
generally, and in fact it should always have been 
part of the common law historically …”

Counsel had not prepared submissions on this issue 
and following the November hearing the court asked 
for further submissions on:
1. whether tikanga is relevant to any aspect of the court’s 

decision on whether the appeal should continue;
2. if so, which aspects of tikanga; and
3. if relevant, how tikanga should be taken into account.
Mr Ellis was not Māori. This case did not rely on legisla-
tion that explicitly invoked the principles of the Treaty 
of Waitangi or required consideration of tikanga Māori. 
The subject matter is not directly related to Māori rights 
and interests in land, natural resources, collectively held 
assets, iwi/hapū governance, or similar issues.

The Supreme Court was interested in exploring the 
relevance of tikanga to the applicable common law even 
though there was no particular Māori element within 
the facts of this case.

Tikanga Māori’s role
The court’s engagement with this issue indicates a will-
ingness to engage with tikanga Māori as a source of law.

Tikanga is the right or correct way of doing things 
within Māori society. It is a system comprised of prac-
tice, principles, process and procedures, and traditional 
knowledge. Tikanga encompasses Māori law but also 
includes ritual, custom, and spiritual and socio-political 
dimensions that go well beyond the legal domain.

As a system, it provides processes for dispute res-
olution, it prescribes authority for decision-making 
(and constraints on that authority), and has distinctive 
mechanisms for enforcement and remedy.

Tikanga is not a fixed cultural artefact, frozen in time at 
some point prior to 1840. Neither is it inherently uncertain 

T E  A O  H U R I H U R I
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or unknowable. Like all healthy 
legal systems, tikanga has built-in 
processes to enable it to develop 
according to key principles, past 
practice, and pragmatic assessments 
of the needs of a changing society.

In short, tikanga Māori incorpo-
rates a system of Māori law which 
includes the full range of mecha-
nisms associated with a fully-func-
tioning and dynamic legal system.

Māori legal scholar, Ani Mikaere, 
has described tikanga Māori as “the 
first law of Aotearoa” and tikanga has 
been recognised by the New Zealand 
state legal system in various statutes 
and through the common law.

One of the best known examples 
of statutory incorporation is the use 
of the concept of kaitiakitanga in 
the Resource Management Act 1991, 
intended to reflect a Māori ethic of 
guardianship.

The New Zealand courts have, 
from time to time, confirmed that 
particular tikanga practices can 
be recognised as customary law. 
Takamore v Clarke [2012] NZSC 116 
is currently the leading authority on 
the role of tikanga Māori as part of 
the common law of New Zealand.

This case arose from a dispute 

about who had the right to decide 
where the body of a deceased person 
would be buried and of particular 
relevance was the role of tikanga 
(specifically, in this instance, Tūhoe 
burial customs) in such decisions.

The Supreme Court found tikanga 
Māori to be relevant to decisions 
about burial. The majority deter-
mined that Māori burial customs 
were a relevant consideration to be 
weighed among others by the exec-
utor or the personal representative 
of the deceased.

In a minority judgment, Chief 
Justice Elias concluded that the law 
did not provide a determinative rule 
or law as to who can dispose of a 
deceased but noted (at [94]) that:

“Values and cultural precepts 
important in New Zealand 
society must be weighed in 
the common law method used 
by the Court in exercising its 
inherent jurisdiction” and 
that “Maori custom according 
to tikanga” forms “part of the 
values of the New Zealand 
common law.”

Precisely how tikanga ought to be 
weighed as “part of the values of 
New Zealand common law” is a 

factor that may prove determinative 
in the Ellis appeal.

Submissions on the role of tikanga 
in that appeal were heard by the 
Supreme Court on 26 June 2020 
and included submissions from Te 
Hunga Roia Māori o Aotearoa – the 
Māori Law Society as an intervener.

The Supreme Court decided 
the appeal is to continue despite 
the death of Mr Ellis. The Court 
has advised that reasons for this 
decision will be provided at the 
same time as the decision on the 
substantive appeal is released.

But, however tikanga is addressed 
in those reasons, this case has 
already made it clear that, no matter 
what the subject matter, lawyers 
should be prepared to consider the 
relevance of tikanga, as a system 
of Māori law, to the common law 
of New Zealand. ▪

Dr Carwyn Jones (Ngāti Kahungunu) 
is an Associate Professor at the 
Faculty of Law at Te Herenga Waka 
– Victoria University of Wellington. 
He is the author of New Treaty, 
New Tradition – Reconciling New 
Zealand and Māori Law and is 
co-editor of the Māori Law Review.
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As someone who is not usually well 
informed or let alone interested in the pol-
itics of New Zealand, it was quite a shock 
for me when I saw the End of Life Choice 
Act 2019 had made traction and will now 
face a referendum.

Initially, I felt an anxiety that I could not 
explain. Then it came to me all of a sudden. 
I had very different views that are rooted 
in Tikanga Māori from my background and 

Tikanga Māori issues 
with the proposed End 
of Life Choice Act 2019

T E  A O  H U R I H U R I

NĀ  EDMOND 
CARRUCAN

the writings of experts such as Sir “Sidney” Hirini Moko 
Mead who has gone to efforts to explain tikanga in a 
modern world. Many will be familiar with the cry “Tīhei 
Mauri Ora!” which accompanies a number of whaikōrero 
throughout Aotearoa. It has certainly accompanied my 
whaikōrero on occasion. This is the cry of an indigenous 
people. The cry from Te Marae Ātea o Tūmatauenga. The cry 
of the high value that tikanga and Māori legal system places 
on life itself. It is the ultimate recognition of where life 
really comes from for Māori, namely ngā atua tūturu o te 
whenua (our traditional gods). Such a principle is violated 
by the Act permitting the end of a life. That is because 
everything we do should be to protect and enhance our 
mauri as living, breathing human beings. To end a life, to 
choose to destroy the mauri, against that understanding, 
as the Act intends to, is a violation of the mauri principle.

Second, if we accept that the Act violates the mauri 
principle, what other principle might best engage with 
this violation (if the Act is passed). I submit that Tino 
Rangatiratanga might operate in favour of a person who 
wants to end their life. I have heard kaumatua express 
Tino Rangatiratanga as the ability to make decisions for 
yourself. I have also heard from kaumatua that it carries 
two limitations. First, don’t hurt yourself. Second, don’t 
hurt others. At first glance, if you accept what I have 
heard, Tino Rangatiratanga is not the complete individual 
autonomy which is an underlying assumption of the Act. 
That is a clear second issue.

I rely on the popular question in the whakataukī, which 
is often attributed to Meri Ngaroto: “he aha te mea nui o 
te ao?” – “what is the most important thing in the world?”

I rely on the answer in that same whakataukī being: 
“he tangata, he tangata, he tangata” – “it is people, it is 
people, it is people”.

But this is a situation where I considered it appropriate 
to go beyond one whakataukī, and in doing so cast the pro-
verbial new fishing net – “ka hao te rangatahi”. Accordingly, 
I have crafted as part of this article two whakataukī. In 
doing so I undersand whakataukī can be many things. I 
hope they help to add richness to your existing worldview. 
Here they are primarily relied on in an attempt to give 

Edmond 
Carrucan

upbringing. As a young child, the world 
ended for me at the fence line of my marae. 
That is still a personal truth for me. It is 
a place where I learned that tikanga is a 
law into itself.

From that vantage point, I indeed saw 
some tikanga Māori issues with the Act that 
I thought may not have been canvassed. 
In doing so, I make two concessions. First, 
I do not speak for all Māori, nor could I. I 
am just one Māori Tāne with something 
to say on this topic. Every iwi and whānau 
are unique. The narrative surrounding the 
homogeneity of Māori whakaaro is a myth. 
Second, there are different understandings 
of tikanga to each iwi and whānau. The 
many versions of our pūrākau are evidence 
of that. The beauty of our worldview being 
that each iwi and their understandings are 
both valid and more importantly relevant 
to the story of who they are and how they 
think. Having made those key concessions, 
I will now address what I consider to be 
possible tikanga Māori issues with the 
proposed Act. Tikanga is both the original 
jurisprudence and oldest law of Aotearoa.

Act violates mauri principle
First, the Act violates the mauri principle. 
This mauri principle is well documented in 

Tino 
Rangatira
tanga is 
not the 
complete 
individual 
autonomy 
which is an 
underlying 
assumption 
of the Act
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added insight into tikanga Māori relevant 
to the article:

“Ka mamae tētahi, ka maimai he aroha 
ki a tātou katoa” – “when one of us hurts, 
we all hurt and we all need to heal”.

“Ko te toikura, ko te toitāngata, me 
maumahara, kei pō, kei pōuri” – “people 
are the greatest wealth/treasure, this we 
must remember, for when we lose them, 
(especially elders and tamariki), we indeed 
are poorer for it.”.

If we accept that people are of worth, 
have significance in the world and their 
mauri is critical, we may need to consider 
a Tino Rangatiratanga for each person 
without limitation. Yet that also poses 
a problem because to consider assisted 
dying legislation as an issue of individual 
autonomy denies that as humans, we must 
remember that we are part of a much larger 
group with complex connections.

For Māori, there is the view that those 
connections go further and extend beyond 
whānau, hapū, iwi and tupuna to maunga, 
awa, roto, moana, ngahere, atua and more. 
As evidence of this the question, ko wai 
au? – who am I? often answered with 
pepeha immediately springs to mind. 
That is because at times it is rather the 
literal statement ko wai au – I am living 
water, I am wairua, I am a reflection of my 
tupuna. What role do whakapapa, wairua 
and pepeha connections have in a decision 
to end one’s life? Strictly speaking under 
the Act as written, nothing. You can only 
be encouraged, but not required, to dis-
cuss your choice with others (for example, 
family members, friends and counsellors). 
This is a troubling and polarising position 
to adopt where tikanga would see the 
existence of all these people and elements 
as interconnected.

Third, about people who do make this 
decision, how do we support whānau 
around such a choice? How do we address 
any whakamā? I, like some, will have noted 
that the decisions to end a life will be con-
fidential. The Act places trust in the SCENZ 
and the oversight of a medical ethicist and 
health practitioners. That doesn’t really 

the Act.
Fourth, this is not an exhaustive article 

and the further issues number many. 
Consider how the Act may proffer, unknow-
ingly, for patients or medical professionals 
to become agents of Aitua. For some Māori, 
it is te ringa o Aitua alone which should 
claim a life. Aitua being the miscarriage of 
Rangi and Papa in some pūrākau. To take 
one’s own life here could be problematic if 
it violates tikanga that has an underlying 
philosophical basis making change very 
difficult. How is that addressed in this 
Act? Consider further, whether “wairua” 
has been considered at all during the 
drafting of the Act? The mere disbelief of 
others does not change the experiences 
for Māori and others for whom wairua can 
be an ongoing (and no doubt for some a 
post-death or eternal) part of their reality. 
Certainly, all these issues need a forum for 

address the need for cultural support and 
the Act is absent of the need for people to 
be kept ‘culturally safe’. A tikanga Māori 
expert panel should have been appointed 
or a Māori body given at least some level 
of oversight. If it is not apparent to you 
from the plain wording of the Act, then 
rather the absence of that expert panel or 
body indicates to me that tikanga Māori 
was, at most, simply ‘on the periphery’ 
of the drafter’s mind. That is very disap-
pointing. It is not at all reflective of a Tiriti 
partnership towards better outcomes for 
Māori. That Māori oversight will be critical 
where there could be a need to discuss how 
such a choice to end one’s life influences 
our practices, particularly around mate, 
tūpāpaku, tangihanga and pāmamae. 
Having someone knowledgeable available 
to all people and especially Māori, should 
not have ever been left to the wayside in 
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further korero. I, for one, consider that our Māori voices 
are not reflected in the Act itself.

If I am wrong in that regard, I make the passing com-
ment that evidence of specific Māori consultation or even 
a tikanga panel as I have envisioned was not easy to 
find. A report of some kind could make a huge difference 
here as I suspect not many lawyers, let alone whānau, 
will have the time to research beneath the surface. I 
advocate in this article that a more tailored approach 
was needed. If information is not made accessible to 
Māori, then it is unlikely representative views could be 
ascertained anyway; especially beyond those of us who, 
as what I suspect are a continuing minority as a Māori, 
in that we hold a ‘higher education’ from universities. I, 
for one, am particularly interested, given their immense 
value in what both our kaumatua and our tamariki think 
on this Act and, more importantly, why. If a lawyer, or 
rather any person, is of the view that either a kaumatua 
(elder) or a tamaiti (a child) might not have something 
valuable to say, that’s a reflection of their worldview and 
it goes completely against the tikanga I was raised in 
and which I have briefly engaged in this article.

It may be appropriate for marae to accommodate 
debate on this Act. But that denies the reality that we 
have to remember that Māori, although a minority today, 
have to actually live in the legal world we make through 
our practice here in Aotearoa. When we go to other 
countries, we have to abide by their laws. We know 
this. We also have to remember that when you come 
to Aotearoa it is no different. There is a level of buy-in 
to the existing tikanga you will find here.

To be clear, the consideration of tikanga Māori as a 
critical lens should become the norm when drafting, 
analysing or applying Acts. This is even more important 
when we are faced with any fundamental societal shift 
of this level, which may be at odds with tikanga Māori. 
If you won’t take it from me, at least consider the Court’s 
approach in the Peter Ellis case as evidence of that 
emerging truth. I have no doubt, the law of defamation 
may be visited upon by such an approach shortly. Watch 
this space.

In conclusion, I do not profess to have any answers 
and I respect that many, including Māori, may vote either 
way on this referendum. This article’s intent was only to 
raise some potential issues in the hope that the inevitable 
discussions by lawyers, Judges and, more importantly, 
whānau might be assisted. If I have at all achieved that, 
this article has fully served its purpose. ▪

Nā Edmond Carrucan (Ngāti Hako, Ngāti Pāoa, Ngāti 
Porou). Special thanks goes out to both Hollie Sanders, 
Katarina Riini-Ehau and their respective whānau. He 
mihi mō te whakanuia o te tuhinga nei, ka puta noa te 
ihu, ka puta, ka ora. 

Currently I am studying a 
Bachelor of Laws degree at the 
University of Waikato. Next year 
will be my final year at law school 
and I do not hesitate to say that I 
have found my passion in life.

In a practical sense, I enjoy the 
orderly and logical processes that 
occur in dealing with this area of 

Te ao 
hurihuri
A view from fourth 
year law student 
Te Uranga Royal

T E  A O  H U R I H U R I

Te Uranga 
Royal

work. I also enjoy the advocacy side of law and how 
studying law can train you to prepare an argument and 
then back that argument. Most importantly, the law is 
an area where there is potential to advocate for change – 
particularly for Māori and Pasifika communities. Law 
school helped me discover how I can match my affinity 
for hard work with my aspirations to achieve a better 
future our society.

Like every other branch of society, studying law has 
been a whole new experience this year. To this end, 
I have learnt new meanings behind “productivity” 
and “work-life balance”. To reflect on a normal year of 
law school, I would often place working hard on an 
unrealistic pedestal – even above my own well-being. 
Oftentimes at law school, too much stock is placed on 
acquiring accolades and prestigious postions to serve 
the purpose of creating a perfect image of ourselves. 
However, the realities can be far from perfect at times 
and we feel disappointment when they are not. Often 
this unrealistic image we create for ourselves is toxic and can 
be a contributing factor to the mental health challenges 
students often face. This is where all those good values 
of compassion, honesty and kindness come in.

The Covid-19 lockdown allowed me to slow down 
and sit with these thoughts. As I mentioned above, my 
perspective changed on my measures of “productivity” 
and “work-life balance”. I arrived at the conclusion that 
working hard towards your studies and future career is 
important, however not to the extent that it compromises 
your health. Achievement ought not come at the expense 
of well-being. Having compassion for yourself when you 

CONTINUED FROM PAGE 23
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know you are reaching your limits, 
being honest with yourself and with 
others about how you are feeling, 
and – most importantly – being kind 
to yourself when you need those 
moments of rest, is vitally impor-
tant. Studying the law brings a lot 
of value to my life and so I view it as 
a privilege each time I put in effort 
towards a new milestone that will 
bring me closer to my graduation. 
However, with this new perspective 
from lockdown, I learnt the impor-
tance of decompression and how rest 
can also contribute towards healthy 
“productivity”.

Last year I had the privilege of 
listening to Tiana Epati (President 

words continue to resonate with my 
personal vision for my future legal 
career. When I measure “greatness”, 
I measure it in the way an individual 
can inspire and deliver outcomes 
for the communities around them. 
As Audrey Hepburn once said: “As 
you grow older, you will discover 
that you have two hands, one for 
helping yourself and one for helping 
others.” To help others, you must 
help yourself by nurturing your own 
interior, not for selfish reasons but 
so that you can be the best you can 
be when helping others. And the 
best way to do that is to find your 
own creative centre, the thing that 
moves, inspires and motivates you.

Turning to my aspirations for 
the future of our law schools and 
the wider society, I hope there is 
an apetite to continue to feed our 
minds with an understanding of 
the world around us, and to feed 
our hearts with the aroha for the 
community who raised us.

Lawyers have the capacity to 
advocate for change and position 
themselves to be of service to 
people. Ultimately, positive change 
for our communities stems from 
striking a balance between an 
informed mind and a full heart. With 
compassionate leaders like Jacinda 
Ardern and Tiana to look up to, it 
gives me hope that the transition 
into a positive future is in safe and 
wise hands. ▪

Nō Waikato, nō Ngāti Raukawa, nō 
Marutūāhu a Te Uranga, otirā nō 
Tainui. In her fourth year of studies, 
Te Uranga is currently completing 
her Bachelor of Laws (Hons) at 
the University of Waikato. She is a 
Russell McVeagh scholar and will be 
clerking with the firm in the coming 
summer. Her areas of interests 
include Te Tiriti o Waitangi, public 
law and jurisprudence. Growing 
up grounded in the values of the 
Kiingitanga, Te Uranga hopes she 
can pursue a legal career for the 
betterment of whānau, hapū and 
iwi in Aotearoa.

of the New Zealand Law Society) 
deliver a keynote speech at 
the Annual Māori Law Society 
Conference. She spoke about 
how important it was for us – as 
Māori and Pasifika – to take on the 
responsibility of striving for great-
ness to honour the hard work of 
our ancestors. Continuing to stand 
on the shoulders who did so much 
more, with so much less. Tiana is 
the embodiment of strength and 
compassion. For a young wahine 
studying law, it gives me much 
encouragement to enter into the 
legal sector with someone of her 
progressive wisdom at the helm 
of our national law society. Her 
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Teaching human rights at Hong 
Kong University in the midst of 
almost daily street protests, which 
often became violent, or dealing 
with the strict Beijing-imposed 
security law isn’t something that is 
likely to spook New Zealand lecturer 
Alison Cole.

Alison has, after all, worked at 
the scene of one of the most brutal 
conflicts in recent times, Rwanda, 
where she investigated some of the 
worst atrocities that occurred during 
the country’s genocide in 1994. The 
outbreak of violence killed up to 
a million people, most of whom 
belonged to the Tutsi population.

“The entire country was a geno-
cide crime scene,” she says eerily 
in the comforting surrounds of a 
Wellington café.

Alison is a senior lecturer at Hong 
Kong University in its Human Rights 
Clinic within the Law Faculty where 
she is based full-time but teaches at 
Victoria University of Wellington for 
the summer semester.

She teaches students – many of 
them practising lawyers – to verify 
digital evidence to aid human rights 
investigations. The university has 
become the first regional partner of 
the Amnesty International Citizen 
Evidence Lab.

After attending Cambridge 
University in England and Harvard 
Law School through scholarships, 
Alison worked on a number of UN 
war crimes tribunals investigating 
abuses in Rwanda, Cambodia, the 
former Yugoslavia, and Sierra Leone.

Her introduction to the UN work 
was the small African country, and 
not surprisingly she describes it as 

A C C E S S  T O  J U S T I C E

From Rwanda to Taranaki
Dealing with the horrors of inhumanity

BY CRAIG 
STEPHEN

“really confronting”.
The International Criminal 

Tribunal for Rwanda was based in 
Tanzania and a UN plane would 
take investigators into the small 
landlocked country.

From the capital Kigali, Alison and 
the crew would travel to conduct 
interviews and visit prisons where 
atrocities occurred.

“There were some really awful 
stories. I ended up on the Rwanda 
tribunal straight after grad school. 
I had won the Harvard Human 
Rights Fellowship and from that 
programme, in the class I was 
taking, the teacher was the expert 
witness in the sexual violence at the 
Rwanda tribunal.

“For my thesis paper she gave me 
the evidential database of crimes 
against women. That contained 
about 600 statements of really 
horrific crimes against women. 
At that time there was still a lot of 
resistance to recognising rape as a 
war crime.”

About half a million women were 
estimated to have been raped during 
the genocide.

“I was hired because I had done 
the crime analysis of the database 
and I had to look at the existing 
indictments which mostly did not 
include the crimes against women 
charge. So we then tried to work 
through ways that we could use that 
evidential database to amend the 
indictment charges. We met with 
rape survivors and went into pris-
ons to talk to the rape perpetrators 
and connect to the top military and 
political leadership. It was pretty 
intense.”

Alison says while this was an 

obviously extremely difficult 
process, it was crucial work and 
something that hadn’t been really 
done before.

“Our generation of lawyers were 
one of the first to undertake such 
investigations.”

She says some UN staff were 
excavating mass graves and there 
was so much evidence available of 
the mass killings even 10 years after 
the events.

Nightmares, she adds, were some-
thing that “you just accustomed to”.

Brutality in NZ’s past
The same year as Alison was work-
ing on the Rwanda tribunal, her 
iwi – Ngāti Ruanui, and she also 
affiliates to Ngāruahine and Taranaki 
Whānui – received their Treaty of Waitangi decision.

She says there are strong similarities between the 
events in central Africa and here in New Zealand.

“In the Ngāti Ruanui Waitangi report they found 
that what had happened to my Māori ancestors had 
amounted to like a holocaust, and they used that word 
holocaust in the report.

“And in a way that was the moment where everything 
came full circle because I was working on a modern-day 
holocaust, the Rwandan Genocide, and here we are in 
New Zealand and my ancestors are being linked to this 
similar type of suffering and power struggles several 
generations ago.

“It was pretty powerful to see how my work has 
been so linked to New Zealand’s history and has that 
relevance because sometimes people may think ‘oh well, 
working in war crimes work how does that relate to New 
Zealand’ but we forget that the wars in Aotearoa didn’t 
occur that long ago, our close ancestors endured similar 
international crimes before the legal framework existed.

“I became motivated to be involved in an investi-
gative role in war crimes because of the potential to 
have a deterrent impact. A bit naïve perhaps given 
the power of politics and all that. But over the course 
of my work I increasingly came to realize the impact 

A C C E S S  T O  J U S T I C E
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◀  Alison Cole with Kurī at Victoria University of 
Wellington’s Marae in Kelburn

of natural resource competition 
and environmental harm as a root 
cause of conflict. Now with climate 
change, no matter how much we try 
to make the world a better place, 
if we are unable to breathe the air 
safely it’s almost like everything 
else is rendered moot. That’s why 
I’m now increasingly investigating 
climate crimes.”

Climate justice and 
human rights
A l i s o n  t e a c h e s  t h e  s a m e 
course in both Hong Kong and 
New Zealand – Investigating Human 
Rights, International Crimes and 
Ecocide.

“We do most of the teaching 
through actual case work, mainly 
around climate justice and human 
rights.

“Some of the casework I teach in 
Hong Kong is actually New Zealand 
based as well so I come back for 

crimes investigations it’s not a circumstance that I’m 
unfamiliar with and there’s certainly a lot of best prac-
tices that you encompass into any type of human rights 
teaching or investigations for casework anyway. So to 
some extent things continue as normal because you’re 
well prepared for current events changing quickly.”

While the new law is ostensibly to target people who 
take to the streets and defy China’s rule on the region, I 
wonder if the new law could be used against someone 
who teaches human rights, and Alison says she already 
has to be wary of her actions.

“The thing that is most tricky is I have to be super 
mindful of any comment that I make in connection with 
my students, like part of the protection protocols would 
be anyone who’s working with me has the assurance 
that they are abiding by the Basic Law, which is the 
constitutional framework with China. “

Access to justice
Alison says her teaching is part of the move to provide 
access to justice for everyone and she believes pro bono 
can assist in that process.

“I spent time in the United States (studying at Harvard) 
and there is a strong tradition of charitable giving and 
public interest litigation there. But that’s more challeng-
ing in New Zealand because we don’t have the same level 
of philanthropic giving. So the first thing I prioritised in 
working back home was to acknowledge the importance 
of supporting our own legal community and hopefully 
encourage others to consider a gift-giving process.

“The essence of my class is really trying to encompass 
the techniques of strategic litigation, so we use open 
source investigation techniques, which is technology and 
citizen empowerment, to document directly their own 
potential human rights cases. So we try to think of ways 
that we can partner with individuals and communities 
to start gathering information and encourage folks to 
bring their own litigation cases.”

Approximately half of the 40-strong class are law 
students.

Alison Cole has established the Anitawaru Climate 
Scholarship, with the aim of assisting one student 
undertake extra-curricular action to address climate 
change. The scholarship is in honour of her Taranaki 
tīpuna and the peace movement at Parihaka. Alison was 
whāngai in foster care as a child and she is committed 
to supporting young people become future leaders.

“I had fantastic support going through law school 
from a network of New Zealand lawyers and scholars 
organised by former High Court Judge John Priestly,” she 
says. “His support of me during my studies has inspired 
me to set up my own scholarship at Victoria University.”

Alison is currently teaching semi-permanently at 
Victoria University – where she takes along her miniature 
schnauzer puppy Kurī – while waiting to be able to 
return to Hong Kong to teach there. ▪

that too. With the new normal 
around Covid-19 I’m none too sure 
how things are going to pan out in 
the future, so I guess that’s just 
Covid-pending.”

Teaching human rights in Hong 
Kong just now brings the discus-
sion, naturally, around the events 
that have occurred in the autono-
mous region over the past year to 18 
months. China’s National Security 
Law had not long been introduced 
as we talked.

Alison says that is something 
that will be taken on board in her 
teaching.

“At the moment I’m waiting on 
instructions – the situation just now 
is super sensitive and I’m not quite 
sure what the pathway through that 
will be. But there’s such a strong, 
robust legal system (in Hong Kong) 
that I’m looking forward to contin-
uing the work.

“With my background in war 

A C C E S S  T O  J U S T I C E

2 7



Tell us about yourself

It has been an amazing 25 years since 
getting my chemical engineering 
degree in the UK. I’ve found myself 
on operations as a young officer 
in the British Army, figuring out 
how technology can deliver better 
patient care in places like Vietnam, 
Turkey and the US, building high 
performing teams and businesses 
along the way. Leading our team at 
Actionstep is the culmination of so 
many parts of my journey.

What does legal innovation 
mean to you?

Legal innovation should always be 
about how to deliver better value, 
outcomes or services to clients. But 
many lawyers aren’t sure where to 
start. When firms are willing to 
challenge the status quo to bring 
quality and service issues into the 
light – and then commit to solving 
them – we see real legal innovation.

The area where we are seeing 
most innovation is where firms 
realise that the future of their firm 
means less reliance on the ‘human 
glue’ in their service delivery and 
processes. Whether that’s to work 
out the fat in their business pro-
cesses or to free up lawyers to do 
higher value work, the outcome is 
often the same – a better experience 
for their clients.

These firms are moving the goal-
posts for everyone else.

What role does technology 
play in innovation?

Technology is often the enabler for 

T H E  I N N O VAT O R S

David Hepburn
President of Actionstep

LawFest organiser Andrew King 
continues a series of interviews with 
key legal professionals with their 
innovation and technology stories.

firms to fulfil their innovation goals. 
We have a saying at Actionstep that 
“changing software is easy, changing 
process is not”. When firms want 
to change the way they do things, 
they need systems to support 
behavioural change.

The right technology systematises 
innovation into better processes so 
everyone gets on board. Suddenly 
they have a consistent “new way” – 
baking their process, their innova-
tion and their IP into their systems.

What pressures are 
organisations facing in the 
delivery of legal services?

Law firms are facing pressures from 
every angle – competitive pressure 
from more innovative firms or from 
alternative legal service providers. 
The pressure to deliver more within 
fixed fees – heightening the need 
for efficiency and automation. The 
commoditisation of some areas 
of law puts pressure on firms to 
refocus on higher value activities 
that might not be everyone’s 
comfort zone. The demand from 
clients to be kept informed in a 
world of immediacy. The need to 
find and keep good talent – again, 
something technology can help 
with as younger talent typically 
demand technology that reflects 

the collaboration, automation and tracking tools they 
are used to in their personal lives.

What developments do you see in 
how legal services are delivered?

We are seeing the rise of ‘data driven lawyers’. This has 
been accelerated through Covid-19 as people have had to 
rely more on electronic records rather than face-to-face 
updates. Legal teams now realise that inconsistencies 
and gaps in data lead to mistakes on documents, incom-
plete files and skewed reporting – all things easily solved 
by discipline around data capture.

When legal teams focus on really good data, they spend 
less time getting lost in documents and drafting and more 
time delivering great legal services to their clients.

We also see that immediacy and access are more 
important than ever for clients. Clients expect access 
to their lawyers directly. Corporate structures are falling 
away and clients see gatekeepers and support staff as 
barriers.

What are some of your tips to start innovating 
or developing an innovative mindset?

Innovation can seem quite daunting. To develop an inno-
vation mindset, you start with just one thing, because 
incremental step-changes lead to transformation. How 
do you pick? Listen to your clients – what are they telling 
you to improve? What process or activity is fundamental 
to that? Pick that. Try another way. Replicate and iterate. 
Trying to change everything at once leads to frustration 
and failure.

Get the best out of the tools you already have. Explore 
ways to use them more fully or in different ways.

Listen to what younger lawyers are doing. They should 
be your eyes and ears for how technology will change 
your practice in future.

Why is it important for legal professionals 
to continue to learn about legal innovation 
and leveraging technology?

Because if they don’t continue to innovate they will 
get left behind. Our core belief at Actionstep is that 
lawyers are awesome. The reason we believe that is not 
because of how good they are at document turnaround 
or their legal knowledge – it’s the impact they have 
at key milestones in our business and personal lives. 
Lawyers need to be able to get their heads out of the 
admin and repetitive tasks that so much legal work has 
turned into. Technology facilitates that – it takes care of 
the data accuracy, the document production, the matter 
management and client processing – so that lawyers can 
focus on advisory, interpretation, breaking new ground 
on legal matters and doing great work for their clients. ▪

Andrew King is the founder of Legal Innovate 
 legalinnovate.nz. Legal Innovate includes LawFest 
 www.lawfest.nz, LegalTechHub  legaltech.nz and 
E-Discovery Consulting  www.e-discovery.co.nz.
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The New Zealand Law Society | 
Te Kāhui Ture o Aotearoa welcomes 
the High Court judgment that 
affirms the central importance of 
the rule of law in the context of New 
Zealand’s response to the Covid-19 
global pandemic.

The lockdown case was brought 
by Dr Andrew Borrowdale, a former 
academic at the University of 
Canterbury and a legislative drafter 
at the Parliamentary Counsel Office. 

The Law Society acted as an 
impartial and independent, neutral 
participant after being invited by 
the High Court to intervene.

Dr Borrowdale argued that there 
were three aspects of the lockdown 
that were unlawful:
1. The Government’s initial public 

communications about the lock-
down amounted to restrictions 
that were not prescribed by law 
because they did not reflect the 
Director-General’s initial Health 
Act order made on 25 March.

2. Both the 25 March order and a 
second order on 3 April were ultra 
vires because they went beyond 
the powers conferred by ss 70(1)
(f) and 70(1)(m) of the Health Act 
1956.

3. The Director-General unlawfully 
delegated decision-making 
regarding “essential services” 
to the Ministry of Business, 
Innovation and Employment.

The High Court did not accept Dr 
Borrowdale’s arguments on the 
second and third facets of his 
case. Importantly, the Court found 
that the Director-General lawfully 
exercised powers under the Health 
Act when he made the orders on 25 

J U D I C I A L R E V I E W

High Court releases 
judgment on the legality 
of the ‘lockdown’

March and 3 April 2020 requiring isolation and quaran-
tine on a nationwide basis. The central finding in the 
case was that the lockdown was lawful and authorised 
by the Health Act. The Law Society’s submissions took 
the same position as the Director-General on this aspect 
of the proceeding.

However, the Court also concluded that for the first 
nine days of the lockdown, there was an unlawful lim-
itation of rights and freedoms of New Zealanders. The 
Court’s finding as to the unlawfulness related to public 
announcements made by the Prime Minister and various 
other officials during this period that directed all New 
Zealanders to be confined to their homes and to stop 
all interactions with others outside their immediate 
household or “bubble”.

Dr Borrowdale claimed those directions went beyond 
the terms of the 25 March order and had no legal basis. 
He argued that the announcements therefore unlawfully 
limited various rights and freedoms affirmed by the 
New Zealand Bill of Rights Act 1990, including rights 
to manifest religion and belief, freedom of assembly, 
freedom of association and freedom of movement.

The Law Society submitted similarly that there was a 
disjunct between the Government’s public announce-
ments and the formal restrictions imposed by the 
25 March order. Because of this disjunct, the public 
announcements were unsatisfactory in terms of the 
rule of law. The Law Society’s submission was that 
the Government should not have directed the public 
in mandatory terms to behave in certain ways, when 
those directions were not backed by the force of law. The 
situation was, however, remedied by the 3 April order.

The Court agreed that the 25 March order did not 
impose any legal obligation on New Zealanders to stay 
home and in their bubble – and yet people stayed home 
and in their bubbles because they believed they had to 
do so as a consequence of what the Government had 
told them. The restrictions that were imposed by way 
of public announcements between 26 March and 3 April 
went beyond the terms the 25 March order and effec-
tively limited New Zealanders’ freedom of movement, 
assembly and association. The Court therefore concluded 
that the announcements were a limit on rights and free-
doms affirmed in the New Zealand Bill of Rights Act 
that were not – during that period – prescribed by law.

The Court emphasised that the 
rule of law requires the law to be 
accessible, intelligible, clear and 
predictable, and the Government’s 
public announcements failed to 
meet those requirements.

The Court was also careful to 
put its finding in perspective, 
recording that the “situation lasted 
for nine days. And it occurred when 
New Zealand was in a state of a 
national emergency fighting a global 
pandemic. The Restrictive Measures 
could have been lawfully imposed had 
the Director-General’s powers under 
s 70(1)(f ) been exercised sooner – and 
he would have done so, if he thought 
it necessary”.

Nevertheless, the Court consid-
ered that its constitutional role in 
keeping a weather eye on the rule of 
law assumed particular importance 
in times of emergency. The weighty 
rule of law considerations in this 
case therefore warranted making 
the following declaration:

“By various public and widely 
publicised announcements 
made between 26 March and 
3 April 2020 in response to the 
Covid-19 public health crisis, 
members of the executive 
branch of the New Zealand 
Government stated or implied 
that, for that nine-day period, 
subject to limited exceptions, 
all New Zealanders were 
required by law to stay at home 
and in their ‘bubbles’ when 
there was no such requirement. 
Those announcements had the 
effect of limiting certain rights 
and freedoms affirmed by the 
New Zealand Bill of Rights Act 
1990 including, in particular, 
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It’s been quite a year and it’s certainly been a time when 
we have seen professionals across New Zealand pause and reflect 
on what they can do to make a difference. Many are stepping up in 
countless ways – volunteering, gifting their skill sets and showing 
corporate social responsibility in a myriad of ways.

There is no doubt that a lawyer’s role is a privileged one, giving 
crucial advice to clients at what are often watershed moments 
of their lives.

At Community Foundations of New Zealand we work with 
lawyers and financial advisers from across the country and we 
are privileged to work in communities and with charities across 
the sector. Needs are growing across New Zealand and, if there’s 
one thing lawyers can do this year to make a difference, our advice 
would be to encourage you to have ‘the philanthropic conversation’ 
with your clients.

In our line of work we see that most New Zealanders want to 
make a difference but many don’t know how to go about it. And 
we also see many people who genuinely do not know how they 
can give their wealth away wisely. A lawyer’s advice can be key 
for people to knowing their options and feeling empowered to 
make a difference.

The importance of a lawyer’s role is backed by research. A major 
2016 study from the UK (Legacy Giving and Behavioural Insights 
Report, University of Bristol, based on trials involving eight firms of 
solicitors and over 2,600 client interactions across the UK) found 
that the will-making process can reliably shape whether people 
leave a gift to charity in their will and represents “a valuable 
opportunity to raise awareness of legacy giving”.

The study showed that both solicitors and clients are comfortable 
with references to giving and that 69% of people said that they 
would be happy to have a solicitor mention charitable giving 
during the will-writing process.

Leaving a gift to charity in a will is certainly a fulfilling thing 
to do, and it could be any amount, even a small percentage, par-
ticularly if there are family and other beneficiaries to be taken 

W I L L S  M O N T H

How lawyers 
can make a 
difference to 
community 
recovery
BY ELEANOR 

CATER

the rights to freedom of movement, 
peaceful assembly and association. 
While there is no question that the 
requirement was a necessary, rea-
sonable and proportionate response 
to the Covid-19 crisis at that time, the 
requirement was not prescribed by 
law and was therefore contrary to the 
New Zealand Bill of Rights Act.”

Our role as intervenor
An “intervenor” is a party appointed by 
the Court to assist it with a particular case, 
usually one that involves issues of general 
and wide importance.

The Court takes into account the rele-
vant expertise or the unique position of an 
intended intervenor as well as the impact 
of the intervention on the hearing.

The Law Society applied to intervene in 
the Borrowdale case on the grounds that the 
issues raised were of general and wide public 
importance, and concerned the operation 
of the rule of law and the administration of 
justice in the context of the Government’s 
response to the Covid-19 pandemic.

The High Court granted leave to the Law 
Society to intervene, on the basis that it 
represents the legal profession in New 
Zealand and had the ability to draw on 
the expertise of its specialist committees 
to address the issues raised in each cause 
of action. ▪

A note from the Law 
Society President
“The Borrowdale judicial review was an 
important case for New Zealand, and it 
was critical that all aspects of the legal 
position were considered.

“The proceedings were important for 
the operation of the rule of law and the 
administration of justice, and were of 
significant public interest.

“I would like to express my deep and 
personal gratitude to the Law Society’s 
counsel – Tim Stephens, Jonathan Orpin-
Dowell and Monique van Alphen Fyfe – for 
their Herculean effort in representing the 
Law Society in this proceeding.”

Tiana Epati
President 

CONTINUED FROM PAGE 29

J U D I C I A L R E V I E W

3 0

A R O A R O M A H A N A 2 0 2 0  ·  KŌ R E R O  M Ō  T E  T U R E  9 4 3



Will-making: a cornerstone of 
New Zealand legal services
By Jamie Dobson

New Zealand’s first Wills Act migrated from the United 
Kingdom with its early settlers. Enacted in 1837, it became 
part of the governing legislature of the original dominion. 
The first real makeover of the Wills Act came some 160 years 
later, after a review of succession law was published by the 
Law Commission in 1996.

The length of time between changes says enough about 
the importance succession law plays in the lives of New 
Zealanders. Rules that effect an inevitable process in human 
life must change with care. They help people manage what 
is vitally important to them after life reaches an end. And 
the need to manage so carefully forms the basis for a crucial 
legal service.

Originally conceived by Public Trust NZ, the purpose of wills 
month is to draw more New Zealanders’ attention to making 
sure their legacy is in order after they pass. This September 
the Law Society is taking a focus on lawyers’ role in making 
wills. In this process, lawyers have the potential to make a 
difference ensuring clients’ wills capture their intent, helping 
them leave the legacy they desire.

Throughout the month we have been raising awareness of 
best practices on giving in wills; bringing together existing 
resources and speaking to experts in will-making. Given the 
past contributions to editions of LawTalk from Community 
Foundations NZ, our focus for this year’s wills month is on 
endowment funds as a form of giving in wills.

Will-making is a cornerstone of New Zealand’s legal ser-
vices. It’s due time the legal community is recognised for its 
contribution to managing succession between New Zealand’s 
generations. The role of the Law Society is to lead lawyers in 
maintaining good practice in these legal services. ▪

care of. Any gift, made any way (pecuniary, 
a percentage or residual), is worthwhile.

Gifting through a named 
endowment fund
When leaving a gift to a particular charity, 
increasingly people prefer to do so through 
their own invested named endowment 
fund (NEF) which they can set up with 
their local Community Foundation. When 
setting up their NEF, the client nominates 
the charity (or charities) that are to receive 
the annual payout from the fund. The 
client then leaves the gift to the NEF so 
that the capital is invested in perpetuity, 
with the annual payouts (usually around 
4%) being made in accordance with the 
client’s wishes.

People like the idea of the regular ongo-
ing income being available forever to their 
favoured charity. They also like the reality 
of the returns: $100,000 invested with a 
Community Foundation over a period 
of, say, 100 years, is estimated to return 
around $775,000 to the charity, while still 
retaining its value. These calculations are 
based on a conservative average annual 
return of 6.5% and annual distributions 
of 4%.

It will continue to give, forever (hence 
the expression “the gift that keeps on 
giving”).

This endowment fund option really 
appeals to a strategic type of client who 
has a passion for a particular cause. So, 

if you are talking with a client about giving and know that they 
have a love for community – it could be anything from their 
church or community group, from arts to sport, from education 
to environment – you can suggest to them, without any ethical 
conundrum whatsoever, that they could create their own NEF 
for the future.

The client can give to their fund either during their lifetime 
(with tax rebates) or in their will, or both. In any case you may 
be surprised by the pleasure that giving brings and the fulfilment 
that comes with knowing how to give strategically to something 
that your client cares deeply about.

What you can do
During the will-making process you could bring up the philan-
thropy conversation, suggesting consideration of a bequest. We 
find these magic words are good: “have you considered including 
a charity or cause that you care about in your will?”, and outline 
the options, including an invested endowment fund option.

Bill Holland, of Holland Beckett Law, has had many a philan-
thropic conversation with clients over his career and says: “The 
philanthropic conversation works, and one I enjoy having with 
clients. It is very satisfying seeing clients’ philanthropic aspirations 
through and the pleasure they get from doing so”.

The philanthropic conversation can be very fulfilling, both for 
lawyers and their clients alike. And making gifts on an endowment 
basis is smart for community, providing reliable future funding 
streams for local charities.

It could become a key factor for the future in helping commu-
nities recover from the devastating effects of Covid-19. ▪

Eleanor Cater is Executive Director with Community Foundations 
of New Zealand,  www.communityfoundations.org.nz, the 
collective of New Zealand’s 17 Community Foundations, which 
run a lean not-for-profit model structured to give back to com-
munities in perpetuity. 

A lawyer’s 
advice can 
be key for 
people to 
knowing 
their 
options 
and feeling 
empowered 
to make a 
difference
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1.  What are your 
party’s key 
objectives in the 
justice portfolio 
and how do you 
plan to meet 
these objectives?

ONE Party

ONE Party is taking a stand for righteous-
ness and justice. Righteousness is not often 
used now but it means the quality of being 
morally right. Basing our policy on these 
standards our key objectives are:
• To provide a just and fair penalty for 

breaches. The law must be applied 
fairly, consistently, and free from 
discrimination.

• Seeking the truth and granting mercy 
whenever possible.

• To judge with just and accurate 
judgement, seeking restoration and 
rehabilitation.

New Conservative

Our key objectives are to divert individ-
uals from turning to crime, then provide 
comprehensive rehabilitation to those who 
enter the justice system.

To achieve the first objective we would 
provide:
• Relationship training in schools. Most 

offenders come from destroyed fami-
lies. Giving young people the skills to 
build, develop and maintain healthy 
relationships is a key to reducing broken 
relationships and therefore hurt people.

• Trade training from Year 9. Keeping 
young people in education is a tool 
to reduce crime. Help them achieve 
success.

• Youth farms where young offenders can 
choose to be housed in a rural setting 
learning agriculture, horticulture etc. 
They would be responsible for their 
own gardens and rooms, but more 
importantly their connections to the 
gangs and drugs would be broken.

To achieve the second objective we propose 
three stage sentencing.
• Stage 1 is involvement in work in prison.
• Stage 2 is an individualised education 

With the General Election to be held on 17 October, 
LawTalk has sought the views of political parties 

in relation to their justice policies.

As it has done for the past five elections, LawTalk put 
specific questions to the parties rather than asking 
them for general policy statements.

We sent an invitation to each of the political parties 
registered with the Electoral Commission | Te Kaitiaki 
Take Kōwhiri on 27 July 2020. In that invitation, we asked 
each party three questions. Each party was given a 
limit of 200 words for each answer. Where an answer 
was longer than 200 words, it was abridged, and this 
has been noted.

Two parties which were registered on 27 July – Mana 
Movement and Sustainable New Zealand Party – did 
not reply either to our invitation or to our reminders.

To ensure the representation is as fair as possible, there 
was a ballot to determine the order answers to each 
question are published. Responses are reproduced as 
received, with any obvious spelling and other minor 
errors corrected.

General 
Election 
2020
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programme so that every inmate is 
responsible for gaining some educational 
outcome.

• Stage 3 is open prison where they work 
outside along non-offenders during the 
day and are incarcerated at night. A big 
part of this is that the offenders are 
responsible to make positive choices and 
changes. They are not released until they 
have completed all stages.

[Abridged]

Aotearoa Legalise 
Cannabis Party

Our objective is to change the law on 
cannabis not just for recreational but to 
extend the medicinal parameters to go 
further than just for palliative care as it 
stands now. We are encouraging people 
to vote yes in the cannabis referendum 
and to make further submissions before 
the bill becomes law.

The New Zealand 
National Party

National’s key objective in justice is to 
reduce crime and victimisation.

In addition, I have a personal priority 
of increasing access to justice without 
compromising the quality of service and 
delivery, National’s justice spokesperson 
Simon Bridges says.

We will achieve this by being tough 
on crime and deterring offending, with 
a particular emphasis in addressing and 
providing quality and consistent access to 
justice as well as focusing on rehabilita-
tion and reintegration through our social 
investment approach, led when we were 
in government by Bill English.

In all sectors of justice the focus will 
be on practically reducing costs for 
participants.

The Opportunities 
Party (TOP)

TOP’s priority to justice is on prevention 
and rehabilitation. We must deal with the 
underlying drivers of crime. That is how 
we bring down offending and re-offending 
rates. Children who grow up in low income 
communities, with lower education out-
comes, with more behavioural or mental 
health issues, are more likely to enter the 
justice system. TOP will address the biggest 
driver of poverty in New Zealand, which 

is the costs of housing, and remove the 
welfare trap with a universal basic income.

The prison system itself does not ade-
quately reduce recidivism, with 43% of 
released prisoners re-imprisoned within 
the first 24 months of release. The system 
must better address the personal circum-
stances of every offender that has led them 
into the justice system in the first place. 
TOP will ensure more financial support 
to community providers of alcohol and 
drug treatment facilities, and for social 
and mental health workers. Wrap-around 
services are currently provided too little too 
late, because of inadequate resources and 
funding. The current Court system supports 
rehabilitative sentences and treatments, 
but we must scale up those services and 
facilities in order for the Courts to take 
advantage of alternative options to prison 
for both remand and sentenced offenders.

Vision New Zealand

The processes of our New Zealand Justice 
System are by nature, convoluted, clinical 
and punitive. However, the problem that 
presents itself day in and day out through 
this system is a human one. Therefore, our 
solutions speak to the humanity that is 
caught in the machinery of that system, 
all supposedly innocent until proven guilty 
because it is the evidence on trial not the 
person.

We believe there need to be more formal 
platforms to support the communities that 
are predominantly caught in this system. 
A supportive community engagement 
programme, for levels of offending, that 
takes that offending out of the system and 
back to the community.

New Zealand First Party

New Zealand First’s primary objectives 
in the justice portfolio is the preservation 
of human rights, increasing access to the 
justice system for the everyday Kiwi, 
reducing the re-offending rate, providing 
more sentencing framework, and introduc-
ing alternatives to imprisonment where 
necessary.

Our key coalition justice commitments 
were to establish a Criminal Cases Review 
Commission and to increase the funding 
to Community Law Centres. New Zealand 
First has worked with our coalition part-
ner on key justice issues in pursuit of our 
objectives.
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New Zealand First will move into the 
next election campaigning on issues such 
as our Sentencing Priorities Bill, Protection 
for First Responders Bill, Youth Justice 
Demerit System and introduction of a 
greater range of non-custodial sentences.

NZ Outdoors Party

To reduce crime so effectively that the crim-
inal justice system becomes redundant.

Our key focus is our children and by 
personalising education and well-being, 
promoting a strong connection to their 
community, this will help our youth thrive, 
creating more positive opportunities and 
a less likelihood to fall into crime.

Localism is imperative in supporting 
this. We encourage community focused 
decision making by independently elected 
bodies and promoting education in civil/
human rights, critical thinking, personal 
responsibility and questioning authority, 
ensuring any social benefit is prioritised 
locally, whilst any deficiencies are more 
easily recognised and early intervention 
can be achieved that optimises positive 
outcomes for the whole community.

New Zealand 
Labour Party

We are committed to ensuring less offend-
ing, less re-offending, and there being 
fewer and better supported victims of 
crime.

We’ve heard from New Zealanders through 
some of the most extensive community 

engagement over our criminal justice system 
ever which have fed into the reports: Turuki! 
Turuki! from Te Uepū Hāpai I te Ora, and Te 
Tangi o te Manawanui. We are also taking 
on board recommendations for reform from 
the Chief Victims Advisor. Already we have 
delivered on an expansion of therapeutic 
courts including an expansion of Alcohol 
and Drug Treatment Courts to Hamilton, 
making the AODT courts in Auckland and 
Waitakere permanent while at the same time 
continuing the rollout of other therapeutic 
and specialist courts.

In addition we’re rebuilding the Family 
Court through a $62 million investment 
and legislative reforms which will restore 
the right to legal representation at the start 
of a case in the Family Court, establish 
Family Justice Liaison Officers, enhance 
children’s participation in proceedings that 
affect them, and increase the remuneration 
for lawyers for children.

Finally, we are committed to protecting 
the integrity of New Zealand elections, and 
voters’ access to the polls.

ACT New Zealand

To protect the safety and property of New 
Zealand citizens. Every person should feel 
safe at home, at work and in the public 
domain. If they become a victim they 
deserve to be cared for, respected and 
afforded the ease of a safe environment in 
which to be heard. A victim’s rights should 
always trump those of a criminal.

ACT recognises that a one size fits all 
approach will not work with all offend-
ers and we need an approach to justice 
that is effective both for the victims and 
the criminals involved. Repeat offending 
should not be tolerated and continued 
offending requires harsher consequences 
and rehabilitative drive.

The Green Party of 
Aotearoa/New Zealand

The Green Party key objectives for the 
justice portfolio are set out in “Think 
Ahead, Act Now: Our Green Vision for 
Aotearoa”. The Green Party shares the 
vision of Te Uepū Hāpai i te Ora Safe 
and Effective Justice Advisory Group: “A 
justice system that treats all people with 
humanity, dignity, respect and compassion; 
recognises the mana inherent in all people 

and communities; and enables the resto-
ration of that mana whenever it has been 
diminished”.

Our justice system needs transformative 
change to achieve this vision. We must 
move away from mass incarceration; 
ensure we do not militarise the Police; 
empower by-Māori, for-Māori criminal 
justice processes; and remove young 
people from the cycle of crime. Our justice 
system must respond to discrimination 
against marginalised groups, address the 
underlying causes of offending, and focus 
on rehabilitating offenders.

Māori Party

The Māori Party’s criminal justice policy 
calls for a complete overhaul of the crim-
inal justice system. This includes:
• Establishing a Māori Restorative Justice 

System.
• Replacing punitive measures embed-

ded within the current criminal justice 
system with a system of restorative 
justice and focusing on rehabilitation.

The New Zealand 
Democratic Party 
for Social Credit

Social Credit views justice as not just a 
legal issue, but, along with law and order, 
as an economic, social, educational, and 
moral one. As with all our policies we aim 
to tackle the causes and not just the symp-
toms. Hence, finding ways to keep people 
out of the justice system is a particular 
focus.

Implementation of our economic policy 
would see higher educational and skills 
proficiency achieved by many more people, 
along with greater income sufficiency, and 
therefore large numbers of people lifted off 
low incomes and out of the poverty trap. 
This will deal with some of the major issues 
that lead to crime and to people needing 
to access the justice system.

Some of the $4.6 billion annually that is 
wasted by government on paying interest 
on its borrowings from commercial banks, 
when it could fund that borrowing from 
its own central bank (the Reserve Bank) 
without interest, would pay for more 
resources for the justice system, greater use 
of alternative disputes resolution options, 
and support for victims.
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2.  What are your 
party’s policies 
and plans in 
relation to access 
to justice, unmet 
legal needs 
and legal aid?

Vision New Zealand

We believe there needs to be more support 
for the defendants who find themselves 
in the hands of the judicial system, these 
people are still innocent until proven guilty. 
They should be supported and walked 
throughout the process, that by nature can 
be lengthy, and dismissive of the strain 
and tension experienced by the defendant 
and his or her family. This in itself creates 
barriers and an overarching impression 
that justice is only for the supposed victim.

The Green Party of 
Aotearoa/New Zealand

The Green Party would reform and prop-
erly fund the legal aid system to provide 
fair, high-quality legal services for all and 
ensure a strong, independent bar. We 
would also properly fund social support 
to those who have caused and experienced 
harm, better resource community law cen-
tres, and make applications for protection 
and parenting orders free.

New Zealand 
Labour Party

Access to justice is a long-term issue and 
there are multiple challenges that will take 
time to resolve. Labour will continue to 
make improvements so everyone has 
appropriate access to justice, including 
through legal aid and Community Law 
Centres.
1. Our actions to date include:

a. Lifted the judicial cap and appointed 
12 new Judges and staff to help address 
Court backlogs along with a number 
of temporary Judges to help address 
the Covid backlog.

b. Increased funding for Community Law 

Centres at each and every Budget since 
we came to Office – their first increases 
in seven years.

c. Improving access to justice through 
establishing the Criminal Cases 
Review Commission to review con-
victions and sentences and decide 
whether to refer them to the Appeal 
Court.

2. We will continue to review legal aid as 
well as other measures to ensure New 
Zealanders can resolve their legal dis-
putes fairly.

The New Zealand 
National Party

Access to, and quality of service and 
delivery of justice will be a key priority for 
National. Justice today is out of reach for 
most New Zealanders and this is in itself 
is grievous. In legal aid we will ensure 
sustainability and accessibility with proper 
funding.

ACT New Zealand

Every person deserves the right to legal 
representation and have available to them 
access to it. The avenues for that access 
should be easy with an open door policy for 
those requiring help. We acknowledge that 
legal aid is an important necessity, however 
the continuing bureaucracy around law-
yers receiving legal aid on behalf of their 
clients can be difficult to navigate.

The New Zealand 
Democratic Party 
for Social Credit

While we view access to decent rep-
resentation in court as a right regardless 
of circumstances, our aim is to reduce the 
number of people in the court system, 
particularly those needing legal aid. Our 
approach to that is covered briefly in our 
answer to question 1. Meantime we would 
raise the income threshold for access to 
legal aid to $35,000 with corresponding 
increases to other levels. Fixed fees for 
lawyers undertaking legal aid work will 
be reviewed.

Those charged with a crime or those 
needing issues resolved in a court should 
be able to have their cases dealt with 
promptly. If greater funding is required to 
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achieve that, our economic policy 
would ensure the funds were made 
available as a portion of the $20 bil-
lion additional government funding 
we plan to make available each year.

The Opportunities 
Party (TOP)

The quality of legal representation 
for any defendant should not be 
determined by their financial means. 
Nevertheless, rich defendants do 
have access to better representation 
on the basis that they can buy more 
time spent on their case. The funding 
model for the Public Defence Service 
(PDS), means staff are overstretched 
in terms of their case load and the 
number of hours they have available 
to represent any given client. The 
expectations on PDS lawyers to 
manage upwards of 60-70 files at 
a time is not reasonable, and must 
be addressed.

TOP will also review the way in 
which legal aid is costed and attrib-
uted. We must ensure that the way 
in which lawyers are paid by legal 
aid is not impacted upon by deci-
sions a defendant makes as to the 
way in which their case progresses. 
There should be no financial incen-
tive for defence lawyers based on 
their client electing trial by jury or 
not. We must ensure defendants are 
receiving truly independent advice.

Māori Party

Review the legal aid process to 
ensure timely, high quality, profes-
sional legal advice.

New Zealand 
First Party

Too many people are priced out 
of the legal system. Financial bar-
riers to the legal system must be 
reduced which is why we fought for 
increased funding for Community 
Law Centres. We can continue to 
ensure that Community Law Centres 
are properly resources while also:

• More use of alternative dispute 
resolution processes, especially 
mediation and arbitration as a 
right.

• Providing litigants with improved 
means of reviewing the fees 
charged by lawyers and other 
providers.

• Providing litigants with better 
means of avoiding delays such 
as the use of default procedures.

Part of reducing costs is to streamline 
the process to determine who should 
receive legal aid and the quantum of 
it. New Zealand First supports the use 
of more discretionary decision-mak-
ing which uses the ‘prospects of suc-
cess’ considerations and use of expert 
analysis involving direct consultation 
with the applicant’s lawyer.

NZ Outdoors Party

To promote a fair, just system that 
serves the public rather than itself.

We will endeavour to create a 
peoples’ constitution underpinned 
by our fundamental freedoms, 
human rights and the Bill of Rights.

We promote restorative justice 
that supports victims and families of 
those facing imprisonment and gives 
more opportunities and better treat-
ment to prisoners that promote pos-
itive rehabilitation and reintegration 
back into the community, ensuring 
sentencing of crime is proportionate 
to any harm caused, first.

Legislation must support our 
objectives, therefore any laws that 
create barriers preventing this, we 
aim to scrutinise, amend or repeal.

New Conservative

As a new party when we enter 
parliament, whether alone, as a 
coalition government, or outside 
government merely providing con-
fidence and supply, we will work to 
ensure it does justice and seeks to 
prevent the constantly increasing 
volume of crime.

We want to determine what is 
working and what is not, conducting 

real consultation, speaking and 
actually taking account of input 
from those involved in the sector 
with their wide range of experiences 
to understand where the roadblocks 
and opportunities lie.

There have been massive changes 
in the last two decades in criminal 
law, the Evidence Act, Bail Acts, 
etcetera, and a review of their effi-
ciency and effect is important. We 
will review these to ensure justice 
and fairness apply, not ideology, 
whether in the Family, Civil or 
Criminal Courts.

ONE Party

ONE Party supports a system of 
justice that would be available for 
all NZ citizens, with a legal aid fund 
that would provide for those unable 
to meet their obligations or afford 
appropriate legal representation.

We will work with key stakehold-
ers to improve the rehabilitation for 
offenders.

We will increase funding and sup-
port for all community law centres.

Aotearoa Legalise 
Cannabis Party

Our policy to take cannabis out of the 
justice system will enable more legal 
aid to be provided in other areas. The 
New Zealand Institute of Economic 
Research shows that $200 million per 
annum will be saved from police and 
courts expenditure. (Press Wed 29 
July). We advocate for the expunge-
ment of cannabis convictions.
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3.  How would 
your party 
improve 
the courts 
and court 
processes?

The Green Party 
of Aotearoa/
New Zealand

The Green Party will prioritise pass-
ing the Sexual Violence Legislation 
Bill to reduce the retraumatisation 
survivors of sexual violence may 
experience when they attend 
court and give evidence. We would 
appoint more judges to support a 
more diverse bench and to reduce 
workload and wait times in the 
court system.

The Green Party would expand 
well-performing specialist courts 
like the Rangatahi and Pasifika 
Courts for young people throughout 
Aotearoa, so justice doesn’t depend 
on where someone lives. We would 
also create an independent Victims 
Commissioner to give a formal voice 
to victims in the justice system, 
and ensure support services are 
resourced to provide specialised 
support for victims of intimate part-
ner violence and sexual violence.

The New Zealand 
Democratic Party 
for Social Credit

We will seek ways to improve the 
courts system and its processes, 
including adopting an accelerated 
programme of technology imple-
mentation where possible, and 
reducing the number of people 
needing to access the court system. 
For example, we view the rise in 
family violence as a reaction to 
a society under stress, especially 
financial stress. Our economic 
policy seeks to address many of the 

reasons people find themselves in 
court.

We would set up extensive educa-
tion programmes on things like cit-
izenship, avoiding substance abuse, 
road safety and driver training, and 
crime prevention, to provide people 
with the tools they need to keep 
them out of court. That would go a 
long way to reducing court work-
loads and thereby improving court 
processes.

ONE Party

ONE Party will seek a complete 
review of the courts and court pro-
cesses, to streamline and ensure 
efficiencies across all levels.

We will provide independent 
educational and informational hubs 
within the court rooms for people 
to access.

The New Zealand 
National Party

A significant focus for me in courts 
reform will be on accessibility and 
cost, says Simon Bridges, National’s 
Justice spokesperson.

Processes and procedure must be 
streamlined, efficient, and effective 
so justice is in the grasp of more 
everyday Kiwis. In particular, we’re 
looking at encouraging more dispute 
resolution outside the traditional 
court context (especially alternative 
dispute resolution practices), better 
use of resources (for example courts 
sitting outside normal weekday 
working hours) and innovating 
with technology (for example, AVL 
and online court systems) to the 
maximum extent possible without 
restricting fair trial rights.

New Zealand 
Labour Party

We have already taken action on 
multiple fronts, in our first term 
in office, and will continue to take 
steps to ensure less offending, less 
re-offending, and there being fewer 
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and better supported victims of crime.
We’ve taken action to reduce Court 

backlogs and improve access to justice 
by increasing funding for District Courts, 
appointing more judges, and amending 
technical legislation to improve access to 
justice.

We’ve started the reform of the Family 
Courts to support families under pressure.

We are supporting initiatives that 
address Māori over-representation in 
the justice system. The Rangatahi Courts 
involve marae and communities in legal 
cases, to help young Māori and their 
whanau engage effectively with the justice 
system and reduce re-offending.

We’ve expanded the number of thera-
peutic courts.

We’ve introduced the Sexual Violence 
Legislation Bill, which will help ensure 
survivors are not re-victimised by the Court 
process as well as making strangulation 
an offence.

We launched the Canterbury Earth-
quakes Insurance Tribunal to provide a fair, 
flexible and cost-effective way for home-
owners to resolve outstanding claims.

Aotearoa Legalise 
Cannabis Party

By ending prohibition the courts, probation 
and police will have more time for real 
crime which is a societal benefit of $86 
million per annum (Press 29 July).

New Zealand First Party

Support modernisation efforts to reduce 
the time to resolve matters, increase effi-
ciency and reduce hearing time. Better 
process improvements such as greater use 
of online documentation and technology 

to reduce the amount of court hearing 
time.

Carry on with the success of hearings 
and remand appearances by video con-
ferencing and AV links.

Support efforts to invest in our IT 
systems to modernise courts and court 
processes.

Vision New Zealand

We believe the system needs to be unen-
cumbered by:
• the establishment of a judicial training 

programme, with new and clear proto-
cols that has the objective to fast track 
cases in a timely and seamless process; 
and

• the retaining of judges to use their 
discretion and think on their feet, 
thereby investing in their wisdom and 
experience.

Māori Party

Amending racist laws, legal and policing 
processes that have the net effect of incar-
cerating Māori.

ACT New Zealand

Addressing the large volume of people 
coming through the justice system and 
the strain that is put on that system as 
a result needs to happen. Repeat offend-
ing is an issue that ACT believes can be 
addressed for more positive outcomes. 
Incentivising prisoners to rehabilitate 
by completing educational programmes, 
empowering them to take control of their 
own lives, appreciating their freedoms and 
equipping them to lead productive lives 
will help improve the processes around the 
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Court system. This means reducing some of the administrative 
barriers that prevent groups like the Howard League from helping 
to educate and rehabilitate prisoners.

New Conservative

We would like to see the system sped up through night courts 
or other avenues so that justice is prompt and not drawn out.

In the last 10 years or so the numbers imprisoned have tripled, 
and a third of those in custody are on remand awaiting their 
case to be heard or finalised. The Manukau Court which is the 
busiest and biggest in NZ, has seldom been busier. A major factor 
is the underfunding of courts. There is a huge backlog in hearings 
at Manukau Court. Matters are commonly waiting for a year or 
more to reach judge alone trials, or sentencings, and Jury trials 
are even more drawn out. Even a recent judicial blitz with judges 
brought in to deal with the hundreds of backlogged cases has not 
completely solved it, (especially with Covid-19). Our job will not 
be to blame prosecution, or the court, or lawyers, but to efficiently 
resource and train the court and stakeholders.

The Opportunities Party (TOP)

TOP supports the development of alternative courts that have 
a specific focus on the drivers of those crimes, whether it is the 
Drug and Alcohol courts, Family Violence or the newer Mental 
Health Court. In particular, it is positive to see the trial in Porirua 
get underway, in respect of dealing with young offenders who are 
18-24, to recognise the high percentage of young offenders who 
suffer from learning disabilities, brain injuries or foetal-alcohol 
disorder. TOP would look to increase the age for Youth Court to 20 
years old, to better reflect the level of neurological development 
for young offenders.

TOP supports the Sexual Violence Legislation Bill. The Court 
process is particularly stressful for complainants, especially 
those of sexual offending, and we must do more to support 
them, and reduce the re-traumatisation of complainants sharing 
their stories. It is also the obligation of the Court to ensure that 
a defendant receives a fair trial, from the beginning to the end 
of the process. We consider that the Bill does appropriately 
uphold the inherent discretion Judges have in every criminal 
trial to make decisions that uphold those fair trial rights, and 
make decisions that the interests of justice require. TOP would 

therefore support this Bill passing if in 
Parliament.

NZ Outdoors Party

1. By promoting public access to informa-
tion about processes, criteria, data and 
responsibilities regarding court and law, 
along with a better staff communication 
system that supports getting through 
cases more quickly, whilst making the 
whole process easier to navigate for 
everyone.

2. By supporting appointment of judges by 
a commission, independent from govern-
ment, promoting separation of powers 
to avoid any corruption that could cause 
deficiencies within the court, ongoing 
time delays and inefficient resource use. 
We also support community courts pro-
viding a readily accessible community 
forum for communities to hold the exec-
utive to account and to ensure executive 
decisions have social licence.

3. Regarding the Family Court, we will 
promote a mediation approach wherever 
there is no obvious criminality involved 
within family disputes, allowing more 
time and resources for other court 
hearings. We support the ethos that 
families, especially children, do not 
belong in these institutions because 
of the unnecessary psychological and 
sometimes physical consequences that 
often occur and wherever possible, 
avoidance is imperative.

4. If our key objectives are met which 
encourage a thriving community, 
emphasising localism and focusing on 
the needs of especially our children, 
there will be less criminality, causing 
some of the inefficiencies of the courts 
to naturally recede. ▪
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New Zealand will vote on the 
End of Life Choice Act 2019 at 
this year’s general election. The 
Act received its Royal Assent in 
December 2019 but will only come 
into force if a majority of electors 
vote “yes” to the simple question: do 
you support the End of Life Choice 
Act 2019 coming into force?

The Act’s purpose is to give people 
with a terminal illness and who 
meet certain conditions the option 
of lawfully requesting medical 
assistance to end their lives. To this 
end, it will create a legal process for 
eligible people to receive medical 
assistance to end their lives. This 
process involves the creation of 
three new three roles within the 
health system to oversee the oper-
ation of the assisted dying regime.

First, the Support and Consulta-
tion for End of Life in New Zealand 
(SCENZ) Group. SCENZ will make 
and maintain a list of health prac-
titioners who are willing to act as 
independent doctors, psychiatrists, 
and pharmacists for individuals who 
want to receive medical assistance 
to end their lives.

Second, a Registrar will be 
employed by the Ministry of 
Health to ensure that the processes 
required under the Act are followed. 
The Registrar will also maintain a 
register of approved forms and 
reports completed as part of the 
process.

Third, the End-of-Life Review 
Committee will be appointed by 
the Minister of Health and include 
a medical ethicist, a doctor specialis-
ing in end-of-life care, and one other 

End of Life 
Choice Act 2019
BY OLIVER 

FREDRICKSON

health practitioner. The committee 
will consider reports submitted 
about assisted deaths and inform 
the Registrar if any information 
contained within a report fails to 
comply with the Act.

Who is eligible?
Only eligible persons may receive 
medical assistance to end their lives. 
To be eligible for assisted dying, a 
person must satisfy all of the fol-
lowing criteria. They must:
1. be aged 18 years or over;
2. be a citizen or permanent resident 

of New Zealand;
3. suffer from a terminal illness that 

is likely to end the person’s life 
within six months;

4. be in an advanced state of 
irreversible decline in physical 
capability;

5. experience unbearable suffer-
ing that cannot be relieved in 
a manner that they consider 
tolerable; and

6. be competent to make an 
informed decision about assisted 
dying.

In order to be “competent to make 
an informed decision”, the person 
must be able to:
1. understand information about 

assisted dying;
2. retain that information to the 

extent necessary to make the 
decision;

3. use or weigh up information 
about assisted dying to inform 
their decision; and

4. communicate  the i r  dec i-
sion about assisted dying in some 
way.

Although the Act does not define 

which illnesses or diseases may 
cause a person to be eligible for 
assisted dying, it does state that a 
person is not eligible for assisted 
dying by reason only that they are 
suffering from a mental disorder or 
illness, have a disability of any kind, 
or are of advanced age.

The assisted 
dying process
If an eligible person wishes to 
receive medical assistance to end 
their life, the process begins with 
a request from that person to their 
doctor. A doctor may not initiate any 
discussion or make any suggestion 
about assisted dying but may, at the 
person’s request, provide infor-
mation about the assisted dying 
process.

After a person requests medical 
assistance to end their life, the 
doctor must complete a number 
of steps to ensure that the person’s 
request is made of their own free 
will. The doctor must:
1. inform the person about: the 

likely prognosis for their illness, 
the irreversible nature of assisted 
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dying, and the expected impacts 
of assisted dying;

2. regularly talk with the person 
about their wish for assisted 
dying;

3. ensure that the person under-
stands their other options for 
end-of-life care;

4. ensure that the person knows 
they can change their mind;

5. encourage the person to discuss 
their wish for assisted dying with 
family, friends, and counsellors, 
and must ensure the person has 
the opportunity to do so;

6. t a l k  w i t h  o t h e r  h e a l t h 
practitioners who are in regular 
contact with the person; and

7. with the person’s permis-
sion, talk with members of the 
person’s family.

The doctor must then give the 
person a prescribed form confirming 
that these steps have been taken 
and that the person’s request has 
been made of their own free will. 
If, at any time, the doctor suspects 
a person is being pressured about 
their decision, they must stop the 
process immediately.

If the doctor concludes that the 
person requesting assisted dying 
meets the criteria provided in the 
Act, they must seek a second opin-
ion from an independent doctor. The 
independent doctor must also agree 
that the person meets all the criteria.

Once both doctors have agreed 
that the person meets the criteria 
for assisted dying, the doctor who 
received the request must:
1. tell the person they are eligible;
2. talk with the person about the 

progress of their terminal illness;
3. talk with the person about 

the likely timing for receiving the 
medication;

4. ask the person to choose 
the date and time for administer-
ing the medication;

5. a d v i s e  t h e  p e r s o n  t h a t 
they may change their mind at 
any time, or choose to receive the 
medication at a later date; and

6. complete a form recording the 
actions they have taken and send 
it to the Registrar.

Administering the 
medication
Before the date chosen by the 
person, the doctor must ask the 
person to choose one of these four 
methods:
1. Ingestion:  triggered by the 

person;
2. Intravenous delivery: triggered 

by the person;
3. Ingestion through a tube: trig-

gered by the doctor or a nurse 
practitioner; or

4. Injection: administered by the 
doctor or a nurse practitioner.

At least 48 hours before the des-
ignated time, the doctor or nurse 
practitioner must write the prescrip-
tion for the person and advise the 
Registrar of the method and date 
chosen. The Registrar will then 
inform the doctor or nurse practi-
tioner once satisfied that the process 
has been complied with.

At the designated time, the doctor 

or nurse practitioner must ask the 
person if they wish to:
1. receive the medication at the 

designated time;
2. receive the medication no more 

than six months later; or
3. stop their request to receive 

assisted dying.
If the person wishes to stop or delay 
the request, the Registrar must be 
advised.

If the person chooses to proceed, 
the doctor or nurse practitioner 
gives it to the person. The doctor 
or nurse practitioner must stay with 
the person until they die. A report 
must then be sent to the Registrar, 
which includes information about 
the person who received assisted 
dying and the medical staff who 
attended the procedure. All infor-
mation about the procedure will 
stay confidential.

Protection for health 
practitioners
All health practitioners who have 
complied with the requirements 
of the Act are immune from all 
criminal and civil liability.

Further, a health practitioner is 
not under any obligation to partic-
ipate in an assisted dying proce-
dure if they have a conscientious 
objection.

If a person informs a health 
practitioner that they wish to 
exercise the option of receiving 
assisted dying, and the health 
practitioner has a conscientious 
objection, the practitioner must 
tell the person of their objection 
and inform them of their right to 
ask the SCENZ Group for the name 
and contact details of a replace-
ment medical practitioner. ▪

Oliver Fredrickson,  oliver.
fredrickson@justice.co.nz, has 
recently completed an LLB(Hons)/
BCom at Victoria University and 
works as a Clerk to the Chief District 
Court Judge Heemi Taumaunu.
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Improving access to justice is a 
clear priority for the justice system 
and providing legal aid to those who 
need it is one of the most important 
access to justice policies.

Delivering the legal aid system is a 
critical point of interaction between 
the Ministry of Justice and the pro-
fession – and I am grateful for your 
commitment and engagement with 
us to improve the overall legal aid 
experience.

As many practitioners will be 
aware, Legal Aid Services has been 
on a journey over the last couple 
of years to streamline processes to 
make it less administratively bur-
densome for lawyers and for min-
istry staff. The most recent step of 
that journey has been to look at the 
approval and contracting process 
to become a legal aid provider. We 
started with the broad proposition 
that it is probably unnecessary to 
have up to 90 pages worth of docu-
ments to wade through to become a 
legal aid provider for all areas of law.

So, we got to work.
In mid-August, we launched a 

new application form and support-
ing guidance for lawyers who want 
to apply to provide legal aid services. 
The application to provide legal aid 
services was originally split into 

A C C E S S  T O  J U S T I C E

Improving the legal aid 
provider experience
BY ANDREW 

KIBBLEWHITE

Engaging with the profession to design a new application 
process for legal aid providers has reinforced the value of 
working together to improve access to justice. Secretary 
for Justice, Andrew Kibblewhite, provides an overview 
of the improvements made.

four parts over 22 individual forms 
and 90 pages – cumbersome to say 
the least. Now the new updated 
form has been condensed down to 
a single form that is a much more 
reasonable seven pages total.

We also launched guidance for 
selection committee members who 
assess applications and provide rec-
ommendations on the applicant’s 
suitability for approval.

This work was part of a wider 
project to improve the experience 
lawyers have with approval and 
contracting processes for legal aid 
services or specified legal services. 
Feedback has been positive.

Initial findings
In early 2019, we conducted initial 
interviews with lawyers who had 
recently gone through the applica-
tion, approval and contracting pro-
cesses. We wanted to understand 
the user’s experience rather than 
assume we knew what needed to 
change.

Most people found that the 
processes were too administrative 
and time-consuming, discouraging 
lawyers from applying to provide 
legal aid services. Applicants found 
the questions in the original four-
part, 22-form, 90-page process were 
repetitive. They were unsure what 

information they needed to submit 
to demonstrate their suitability. 
There was a lack of guidance on 
how to demonstrate experience 
and competence.

The new condensed form 
Applying to be a legal aid provider – 
step-by-step guide, is relevant to all 
areas of law and only asks the 
questions required to determine 
approval. The new form outlines 
the experience and competence I 
expect a potential legal aid lawyer 
to be able to demonstrate to be 
approved for the service they are 
applying for.

Reapproval process 
and contract renewal
A legal aid lawyer originally had 
to reapply every 3-5 years to con-
tinue providing their services. The 
intention was to give the ministry 
an opportunity to reassess lawyers’ 
performance, though in practice this 
can be better managed through pro-
cesses like audits under our quality 
assurance framework. Further, the 
contract to provide these services 
expired every two years. There was 
no alignment between contracts 
ending and the reassessment of per-
formance, creating an unnecessary 
administrative burden on approved 
lawyers.

We have now combined the 
contract with the application form 
and approval documentation when 
a lawyer first applies to provide legal 
aid services. Neither the contract 
or a lawyer’s approvals will expire, 
and the requirement to reapply for 
approval has been removed.
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Changes to selection 
committees
Operational guidance has been devel-
oped for selection committee mem-
bers to ensure consistent assessment 
and quality standards of applications 
are met. We have also improved our 
scheduling model to accelerate the 
overall application processing time 
from 5-8 weeks to 15 working days. 
The exceptions to this are applications 
for legal providers in the Waitangi 
Tribunal, Māori Land Court and Māori 
Appellate Court. In these cases, the 
number of applications we receive 
annually only necessitates a meeting 
every 20 working days.

Changes to Queen’s 
Counsel
In August 2019, we made it much 
easier for Queen’s Counsel to apply 
to be a legal aid provider. I recognise 
the level of skill and dedication 
required to achieve Queen’s Counsel 
status. As a result, we don’t require 
Queen’s Counsel to provide work 
samples or references if they are 
seeking approval to work in their 
usual area of practice.

 “The Ministry of Justice is taking 

legal aid lawyer.
As the ministry works to improve 

the justice system, including 
improving access to justice, I expect 
there will be more opportunities for 
this kind of collaboration.

I want to thank everyone who 
participated in the engagement and 
consultation processes. The insights 
we received were invaluable. Your 
contribution helped shape the final 
designs and ensure we deliver and 
strengthen a high-quality legal aid 
service. ▪

Andrew Kibblewhite  is the 
Secretary for Justice.

Expertise • Experience • Independence

Paul Moriarty BSc FCA F Fin MInstD

T 09 363 3700

M 022 107 5787

www.moriartyassociates.co.nz

significant steps to improve process-
ing and administration for all legal 
aid providers” – Maria Dew QC

Final words
I know there is much more to do. 
Clearly this review of process does 
not address concerns about thresh-
olds and funding rates that are also 
important. Not withstanding that, 
I am proud of our collaborative 
mahi. We have worked together to 
design a process that is faster and 
easier. I hope this will encourage 
more lawyers to apply, growing 
the pool of providers, making it 
much easier for people to find a 
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It is Mental Health Awareness 
week. This is a good thing, generally. 
It certainly beats “Mental Health 
Unawareness Lifetime”. The problem 
is, awareness is just the first step, 
and the poor mental health endemic 
to legal practice will take ongoing 
shared action to address.

I get frustrated by individualist 
solutions to problems whose root 
causes are systemic. The actions 
of individuals certainly help, and 
they’re the bits we’re each in control 
of so it’s good to ask each other to 
do constructive things. However, if 
we’re really talking Mental Health 
Awareness, we should ensure we 
do not urge individual awareness 
without also changing the systems 
and environments in which mental 
illness regularly show up.

Let me focus on a single thing, so 
wired into the systems of the legal 
profession, that if it were different 
could have a huge impact on how 
widespread mental illness is here.

That thing is the hours lawyers 
work. Reducing them wouldn’t fix 
everything – no single intervention 
would – but it would do a lot of the 
heavy lifting that tinkering at the 

TA L K I N G  A B O U T M E N TA L H E A LT H

Mental Health 
Awareness Pot Pourri
Mental Health Awareness Week is 21 to 27 September 2020. In the 
run-up to this week, Sarah Taylor, Katie Cowan and Sian Wingate share 
some thoughts, ideas, and challenges.

If you’re serious about lawyers’ mental 
health, start with making them work less

BY KATIE 
COWAN

edges simply cannot do.
If you are an employer, and you 

expect your employees to work 
beyond the hours you pay them, 
you are compromising their mental 
health. Hell, even if you pay them 
overtime, if you want them working 
more than the 30-40 hours research 
has shown humans can do produc-
tive intellectual or creative work for, 
you are still compromising their 
mental health (it’s just less unjust).

If you do not prioritise your 
employees’ ability to rest, sleep, nur-
ture healthy relationships, have fun, 
pause, exercise and give attention 
to things unrelated to work, you are 
making them less resilient. You’re 
not alone in doing this. Most legal 
employers do it. But just because 
it’s normal doesn’t mean it’s right. 
This norm, on its own, comes at the 
expense of both your employees’ 
mental health and the overall resil-
iency of your office and industry, 
since people with fewer resources 
have less to share with others.

It’s not just an issue of an indi-
vidual’s own mental health. Care 
for mental health is something 
individuals do for themselves, yes, 
but it’s also something that friends, 
family, colleagues, employers, 
industries, communities and soci-
eties cultivate in each other. We 
are all contributing to each others’ 

mental health in various ways at all times, sometimes for 
the better, sometimes not. This is part of being human, 
since humans are co-regulated by each other as much 
as they are individual actors themselves.

Caring for ourselves and each other takes mental and 
emotional slack. If we fill every moment with stress and 
commitments (even if we enjoy a lot of them) there is 
no room for unexpected things, for hard conversations, 
for noticing patterns. This is an issue of time – if you 
fill every second with things you are always playing 
catch up – but also of mental capacity; if all your days 
are long and hard, you have no reserves for kindness, 
grace, compassion, toward yourself or others.

And this flows on to the kinds of “awareness” we urge 
people to have in Mental Health Awareness Week. We 
urge people to reach out for help and to check in on each 
other. But those tasks take immense emotional energy 
and vulnerability on both sides. Emotional energy is 
scarce in times of high stress. If you live your whole 
life in high stress, you do not have room for friends or 
colleagues who are struggling, or to process your own 
issues. There is no slack in the system, and the system 
becomes fragile. Chronic high stress itself also causes 
poor mental health.

If you are a person in charge of employees, I urge you 
to make the mental health of your people a priority and 
stop letting them work or be electronically available 
beyond their salaried hours. It’s not simple. It is not a 
single conversation you have during one designated 
week of the year. And in the culture of law we have 
all accepted as normal it sounds radical. But it meets 
the scale of the problem, and if your interventions are 
systemic like this, you can start imagining a future where 
practising law no longer invites mental illness as a de 
facto professional hazard. If there’s any week to do that 
kind of imagining, it’s this one. ▪

TA L K I N G  A B O U T M E N TA L H E A LT H
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I have a love/hate relationship 
with LinkedIn. Sometimes I feel 
overwhelmed by the quantity of 
material to read, other times I feel 
inferior when I see all the great 
things other people are doing. 
But sometimes I’ll see something 
that makes me think “yes!” I had 
a “yes” moment recently when I 
saw a post by clinical psychologist 
Jacqui Maguire. Jacqui’s message 
was clear and simple:

"People want to feel heard, not 
fixed.

"Your greatest gift is a listen-
ing ear, not a solution."

This message resonated strongly for 
me. As lawyers, we’re inclined to 
want to fix things, to solve prob-
lems. We’ve been trained to do it, it’s 
often part of our jobs. I feel antsy if 
I can’t resolve a problem. But with 
someone else’s personal issues … 
finding a solution isn’t always the 
best approach.

Big ears, 
small mouth
BY SARAH 

TAYLOR

When I’m feeling down, the friends I turn to are those 
who don’t try to fix me, who don’t make me feel more 
broken than I already feel. I turn to friends and loved 
ones who are good at listening. They let me cry, they 
don’t judge me, they’re there when I need them. They 
also understand if I’m not up to talking and need to 
hide in a dark cave for a while.

This is not to say that we can’t offer someone help or 
encourage them to get help or call on help if needed. 
But we don’t have to take responsibility for solving 
someone else’s problems – and actually, we can’t. This 
can be a really hard thing to grasp – particularly with 
a loved one who we desperately want to help. It’s so 
hard to see someone hurting and feel powerless to do 
anything about it. But by being there for them, listening, 
validating, regularly checking-in, we are helping.

For those who haven’t experienced it, mental illness 
and distress can be a very difficult thing to understand. 
And that’s okay. We don’t have to fully understand 

it – we just need to be under-
standing. There is no playbook for 
this, sometimes we have no idea 
what to do or say. And that’s okay 
too. Sometimes the less said the 
better, sometimes it can help to 
ask questions, sometimes it’s best 
to keep it simple. “Are you okay?” 
“I’m sorry you’re struggling” “How 
can I help?” “I don’t know what to 
say, but I’m here for you.”

Over the last few years, I’ve 
thrown down a gauntlet each 
Mental Health Awareness Week. 
This year my challenge is for us 
to enhance our listening skills. Be 
empathetic, be non-judgemental. 
Have “big ears and a small mouth” 
as someone wise once said. ▪

TA L K I N G  A B O U T M E N TA L H E A LT H

Legal Accounting Bureau 
provides comprehensive, 
accurate, efficient and timely 
management of solicitors’ trust 
accounts.
Outsource the management of 
your firm’s trust account. Either 
come to us or we can come to 
you remotely. 
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Community is one of my favour-
ite words. Why? Because it delivers 
every time to keep me fearless in the 
face of anxiety and stress.

Let me explain.
Mental well-being is well-recog-

nised as being the by-product of 
participating in a strong commu-
nity. The World Health Organisation 
states that “mental health is a state 
of well-being in which an individual 
realises his or her own abilities, can 
cope with the normal stresses of life, 
can work productively and is able 
to make a contribution to his or her 
community”.

A few years ago, I discovered the 
power of community and how it can 
make you fearless when confronted 
by a mental health challenge.

Between 2015 and 2018 I was 
inside a toxic workplace environ-
ment. The toxicity was draining my 
energy and eroding my confidence 
that I was a good person. I started 
to retreat, to cancel the coffee dates, 
to avoid the social catchups over the 
weekend and just, well, hide. Head 
down and tail up. Get the work done 
and go home. That was the mantra.

It didn’t work.
I got sick. I developed anxiety and 

I got sicker. I also got boring – super 
duper dull-as-a-dishmop boring. No 
chat, no laughter, no funny quips as 
I regaled someone with a story. All 
the hallmarks of ‘me’ disappeared 
(I’m an extrovert in case you hadn’t 
picked this one up).

By 2017, I was so bored with 
myself I decided it was time to 
restore my crumbling confidence. 
I concluded I needed a new com-
munity. If those around me were 
draining me, I had to replace them 

How to use community 
to be fearless

BY SIAN 
WINGATE

with others who would buoy me up
In 2017 I joined the ILANZ 

committee and I created a new 
mountain biking group for my local 
girlfriends. I extended my commu-
nity to include people who were not 
my ‘usual’ type.

It worked.
I quickly realised that I was 

drawing well-being wonders from 
contributing to these new commu-
nities I had joined.

With the mountain biking group, 
I would organise the rides, post 
photos of our wins on our messen-
ger group and arrange weekends 
away.

With the ILANZ committee, I set 
up sessions for the annual confer-
ence, wrote articles and arranged 
local catch ups for my in-house 
peers.

It worked so well I became 
addicted to community.

By late 2017, I was becoming more 
fearless as my new community 
groups showed that they valued 
my contribution. My confidence was 
improving. My anxiety had less of 
a grip on me.

In 2018, the anxiety had gone, 
the toxic workplace ditched and I 
became ILANZ president. I stepped 
up the community contribution. I 
pulled together the committee to 
become connected and engaged. 
I designed member-to-member 
programmes to foster well-being 
among my in-house peers. I did all 
this to give out more than I took 
back.

Because giving back to your com-
munity gives you back your mental 
wellness. It works.

It’s 2020 and a strong community 
to be a member of and to contribute 
to is now something I actively seek 
out in every area of my life to keep 
me fearless. ▪

Sarah Taylor is the co-ordi-
nator of this series, a senior 
lawyer, and the Director of 
Client Solutions at LOD, a law 
firm focused on the success 
and well-being of lawyers. If 
you’d like to contribute to 
this series, please contact 
Sarah  sarah.taylor@
lodlaw.com

Katie Cowan is a former 
litigation lawyer who now 
works to improve how 
lawyers and law students 
experience the law. She 
works from Christchurch as 
a writer and speaker. You 
can find more of her work 
via  thenewlawyer.co.nz

Sian Wingate  sian@
termsacademy.com is a 
former senior in-house 
lawyer and was president 
of the In-House Lawyers 
Association (ILANZ) from 
2018–2020. She now works 
for herself as a contract-
ing coach and recently 
founded two online con-
tract training schools at 
 www.tradieterms.com 
and  www.terms academy.
com and has set up SO:LE, 
a Facebook community for 
sole counsel, contracting 
lawyers and those in sole 
charge of their legal teams 
 facebook.com/groups/
solemembers/
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In the past three decades the number 
of trusts in New Zealand has grown expo-
nentially for reasons I have never been able 
to understand.

Many people in New Zealand have been 
advised into setting up trusts in circum-
stances where they get little (if any) benefit 
from the arrangements. Where there have 
been good reasons for the trusts being set 
up they are often governed and admin-
istered in such a way that they may not 
withstand scrutiny.

With the vast number of legacy trusts 
existing in New Zealand there is an increas-
ing need for and recognition of contempo-
rary New Zealand trusts practitioners who 
are genuine experts in the law, governance 
and administration of trusts.

This need for expertise will become even 
more important on 31 January next year 
when the new Trusts Act 2019 takes effect. 
This act aims to make trust law simpler, 
more transparent and more accessible to 
the general public. It will also make trus-
tees more accountable to beneficiaries and 
should have the effect of diminishing the 
typically New Zealand practice of settlors 
directing how trusts are governed and 
administered.

Increasingly, well-advised children of 
people who set up trusts in the past 30 
years or so are scrutinising the decisions of 
the trustees and finding defects in govern-
ance which could lead to legal review and, 
ultimately, transactions being invalidated 
and trustees and advisors being found 
personally liable.

Furthermore, age-related issues are 

T R U S T S

Need for genuine 
trust expertise 
has never 
been greater
BY HENRY BRANDTS-GIESEN

surfacing as wealth is transferred between 
generations and children of the settlor are 
engaging with the trustees appointed by 
their parents. Historical errors are coming 
to light and causing real and expensive 
problems for all concerned.

A consequence of this is an increasing 
number of contentious and “semi-conten-
tious” trust related issues that need to be 
resolved either by negotiated settlement 
or, ultimately, the High Court.

Contemporary New Zealand trusts prac-
titioners are now dealing with issues such 
as trusts holding highly valued, sophisti-
cated and complex asset classes, defects 
in trust deeds, a lack of independent 
governance, poor record keeping, inade-
quate administration, and intra-family 
conflicts. Furthermore, the ever changing 
and increasingly onerous regulatory and 
fiscal environment (for example, foreign 
trust disclosure rules, FATCA, CRS, AML/
CFT and the Brightline Test) adds further 
challenges and requires us to have some 
regulatory expertise as well. These are only 
likely to increase as governments around 
the world look at new ways to gather 
revenue and monitor their citizens.

As a consequence it is becoming increas-
ingly necessary for contemporary New 
Zealand trust practitioners to bridge the 
non-contentious and contentious special-
isms in a manner that was hitherto not 
common.

Applying to the High Court for directions 
or orders relevant to the governance and 
administration of the trust is becoming 
more common.

An application of this nature may be 

routine and simply seek to rectify an obvi-
ous defect in drafting or regularise some 
administrative or procedural anomaly. 
Alternatively, the application may seek 
approval to a course of action that is not 
approved by the beneficiaries or attempt 
to deal with a situation where a trustee 
has breached fiduciary obligations (such as 
acting ultra vires, refusing to resign when 
it is appropriate to do so, or mismanaging 
trust assets).

Dealing with these types of situations 
requires the contemporary New Zealand 
trust practitioner to apply specialist 
technical knowledge and expertise – but 
also take a pragmatic approach to resolve 
the dispute in a manner that best serves 
the interests of the client. In many cases 
a general civil litigator and longstanding 
trusted advisors to a family can still have 
important roles in this process and should 
not be usurped, but almost certainly a 
trusts law expert should be involved to 
provide technical expertise. In many 
cases, due to the number of parties with 
misaligned interests, several trusts experts 
may be needed to dispense the necessary 
independent advice.

Generally, in my experience, the 
approach should not instantly be adver-
sarial but rather an inquisitorial approach. 
A demonstrably reasonable approach 
generally leads to better outcomes. 
Unfortunately, this approach is not always 
taken by lawyers who are not expert in 
trust matters and it can reflect badly on 
their clients, whether they be fiduciaries 
or beneficiaries.

Trusts are created and governed by the 
law of equity, which is a system based on 
principles rather than rules. This is actually 
a very different environment to that of the 
general law which is largely based on rules. 
Nuances such as the difference between 
formal validity and essential validity in the 
context of fiduciary powers are frequently 
misunderstood.

With the growth and increasing com-
plexity of the private wealth sector and the 
enactment of the Trusts Act 2019 the need for 
genuine expertise has never been greater. ▪

Henry Brandts-Giesen is Partner, Head of 
Private Wealth, at Dentons Kensington 
Swan.
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In December of this year a 
significant set of reforms to 
the Privacy Act will come into 
force – the first major reforms since 
Parliament passed the Act in 1993. 
These reforms modernise the Act in 
response to the major technologi-
cal progress that society has made 
between 1993 and today.

The fundamentals of the Act will 
largely remain the same. The Act will 
still be based on information privacy 
principles that set broad standards 
around how agencies can collect, 
use, store and share information. 
With just a few exceptions, these 
are the same as they have been 
since 1993.

But there will be significant 
changes to the enforcement side of the 
Privacy Act. In short, the Act will have 
more ‘teeth’. The Office of the Privacy 
Commissioner will have more powers 
to compel agencies to comply with 
the Act, there will be new criminal 
offences for not complying with the 
Act, there will be fines, and some 
behaviours that are currently optional 
will become mandatory.

With that in mind, this article 
works through the main changes 
that lawyers should know about – 
and what you and your clients can 
do now to prepare for these changes.

Compliance notices
Our office will have the power to 
issue compliance notices to any 
agency not complying with the Act. 
These notices can compel agencies 
to do something or stop doing some-
thing in order to comply with the Act.

Agencies will be given the 

Privacy law reform
What it means for lawyers

P R I VA C Y

BY JOHN 
EDWARDS

John Edwards

opportunity to comment on compli-
ance notices before they are finalised, 
and once they are finalised, agencies 
can appeal to the Human Rights 
Review Tribunal. But agencies that 
lose their appeal and do not comply, 
or do not comply and do not appeal, 
can be fined up to $10,000.

New criminal offences
The Privacy Act will create four 
new criminal offences. Agencies 
that commit these offences can face 
fines of up to $10,000. This means 
lawyers and their clients will have 
more financial risk when dealing 
with personal information.

The offences are:
• failing to comply with a com-

pliance order from the Privacy 
Commissioner;

• misleading an agency to get some-
one else’s personal information;

• destroying someone’s personal 
information when they ask for 
it; and

• failing to alert the Commissioner 
about a serious privacy breach.

To prepare for this, lawyers should 
educate clients about these offences, 
and explain how they raise the 
financial stakes for agencies han-
dling personal information.

Access determinations
The most common type of privacy 
complaint is when someone asks 
to see information an agency holds 
about themselves, and the agency 
refuses to give it to them. This is 
called an access request.

Under the new Act, we will be able 
to require agencies to give people 
their personal information, rather 

than go through the process of refer-
ring complaints to the Director of 
Human Rights Proceedings.

This means that some individuals 
and agencies can expect faster res-
olution of privacy complaints that 
involve access to information. This 
is particularly relevant if you have 
clients seeking information about 
themselves in order to support other 
cases or complaints, because it can 
make the process faster and more 
efficient.

Breach notification 
is mandatory
Mandatory breach notification cre-
ates new obligations for both you 
and your clients.

Right now, we encourage agencies 
to report privacy breaches to our 
office, and to the affected indi-
viduals, but it is not mandatory. 
This will change in December and 
reporting serious breaches will 
become mandatory. Any breaches 
that cause serious harm, or could 
possibly cause serious harm, need 
to be reported to our office and the 
affected individual. Agencies that 
fail to notify these privacy breaches 
can be fined up to $10,000.

To prepare for this, you and your 
clients should set clear internal defi-
nitions around ‘serious harm,’ so you 
know which breaches to notify in 
the future.

To make it as easy as possible, our 
NotifyUs tool will soon be available 
on our website. It will guide agen-
cies through the criteria of a breach’s 
seriousness, and help you determine 
whether you should report it to our 
office.

P R I VA C Y
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New safeguards for information 
sent overseas
Agencies that send information overseas will only be 
able to do so if that information is adequately protected. 
This means it must meet one (or more) of these criteria:
• the receiving agency does business in New Zealand, 

and is subject to the Privacy Act;
• the receiving agency is subject to privacy safeguards 

that are comparable to the New Zealand Privacy Act;
• the receiving agency is covered by a binding scheme or 

is subject to the privacy laws of a country prescribed 
by the New Zealand government; and

• the transfer of an individual’s personal information 
has been authorised by that individual.

You can send information to overseas agencies that do 
not meet these requirements by getting them to agree to 
protect information in a way that is consistent with the 
Privacy Act. We are in the process of developing model 
contract clauses that you can use in these situations.

To prepare for this, lawyers and clients should review 
any information being sent overseas. Are you sending it 
to agencies that meet the above criteria? If not, you’ll need 
to either change agencies, or put together a new contract 

for your existing overseas agency.
There is one notable exception 

to this: it generally does not apply to 
cloud-based businesses. If you are 
sending information to an agency 
to hold or process on your behalf, 
then it will not be treated as a dis-
closure under principle 12 of the new 
Privacy Act.

Where to from here?
With the new Act coming into 
force on 1 December, the next few 
months are an opportunity to get up 
to speed with the changes. Here’s 
what you can do today:
• Audit your client list to see who 

will be most affected by the 
changes. Keep an eye out for 
agencies that handle significant 
amounts of personal information, 
have poor or informal information 
management practices, or both. 

These are the businesses that will 
be most affected by the new Act.

• Review your own information 
management practices. For exam-
ple, could you give someone their 
personal information in a timely 
manner?

• Start drafting processes around 
new aspects of the Privacy 
Act, such as mandatory breach 
notification.

• And to facilitate this, here are two 
things you can do today:

• Visit our website and sign up for 
our newsletter at www.privacy.org.
nz. We’ll be in touch as we release 
detailed guidance and resources.

• Sign up for our short Privacy 
2.0 online training module at 
elearning.privacy.org.nz. ▪

John Edwards is the Privacy 
Commissioner
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Are you an equity partner look-
ing to move your practice to another 
firm? Perhaps you’re a salaried part-
ner frustrated with delays in taking 
that last step? Or maybe you’re a 
senior associate with something of a 
practice who feels the goalposts keep 
being shifted by your current firm?

Considering a lateral 
move as a partner?
BY MARK 

SIMPSON

Mark Simpson

from your narrowly designated niche and to widen the 
breadth of your practice areas?

Working environment

Feeling trapped in toxic, disjointed or stressful work 
settings? Consider the work environment where you’re 
most likely to thrive as well as the personalities you’d 
like to interact with and the legal work you want to do.

Adequate support

Are you in a smaller practice which lacks systems, junior 
support staff or dedicated HR, Marketing, BD, Finance 
and CEO professionals? Conversely, are you finding the 
raft of systems and rules in a larger firm stifling and seek 
more freedom to run your own practice?

Compatible client lists

Are you currently battling conflicts of interest which 
is restricting you from picking up work and expanding 
your practice?

What’s your practice? How do you 
quantify it to your new firm?
Historical billing data over the last few years (both your 
own and fees billed under your management by others) 
is a good place to start; but you need to break it down 
further than that. You should delineate who you consider 
to be your clients (as opposed to clients you have been 
servicing) and who you consider to be clients of your 
old firm (or other partners thereof).

Trying to accurately gauge your portable business 
requires a fair amount of finesse and foresight. A simple 
and helpful formula is to list all your current clients and 
work through what you billed each client over the last 
year; then multiply that by the estimated probability that 
those clients will follow you to a new firm. For example:

Client: XYZ Ltd

Total billings for previous year: $30,000

Estimated probability of 
following to a new firm: 60%

Amount added to practice figure $18,000

Are there conflicts which might prevent a client fol-
lowing you to a new firm? Does the client have a panel 
of legal services providers? Is the prospective new firm 

With the shifting landscape of the legal market, it 
can be difficult to determine both when and where to 
make that lateral move. Whatever your motivations, if 
you’re a senior practitioner contemplating a lateral career 
move, it must marry your career aspirations with your 
personal considerations and requirements.

So how do you know if you should consider a lateral 
move? The following are important factors to consider 
before you leap, and guidance on how to navigate these 
often delicate and complex career opportunities.

What are you looking for?
It’s very likely that a convergence of factors will prompt 
you to consider a lateral move. It’s important to be 
honest with yourself, determine your reason for moving, 
and how it may or may not affect your career.

The following considerations will help to identify what 
you’re trying to achieve in making a lateral move and 
will assist in narrowing down possible/compatible target 
firms you might approach:

Financial considerations

Are you looking for better remuneration? Faster progres-
sion to equity? A more profitable firm? A better/fairer 
system for distributions?

Work-life balance and flexible hours

Are you looking to trade off some seniority/status or 
income for more time outside of work?

Specialisation v generalisation

Are you wanting to focus more in your chosen spe-
cialist area of expertise rather than having to work 
across a number of practice areas in your current firm? 
Conversely, are you seeking the ability to move away 
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such things as timelines to equity, targets and bonus 
figures, budgetary relief periods, assistance in market-
ing and business development, agreements regarding 
which clients you are bringing to the new firm and 
which are specifically excluded from your new restraint 
provision.

Summary
The New Zealand legal community is reasonably small 
so making a lateral move on your own is a risky propo-
sition. It can add real value using a knowledgeable legal 
recruitment specialist who knows the market, firms 
and key players, and can make cautious “no-names” 
approaches to firms you’ve identified together.

When making a lateral move as a partner, your pri-
mary consideration should be whether the new firm 
can provide a better platform to enhance your ability 
to attract and service clients – so it is vitally important 
that you do your homework before making a move.

With a smart, well thought-out lateral move, and 
appropriate due diligence on both sides of the lateral 
partner deal, both you and your new firm can enter into 
a mutually beneficial and long-lasting relationship that 
best serves your mutual financial interest, your clients 
and your overall personal well-being. ▪

Mark Simpson  mark@convergencepartners.co.nz, 
is a partner of Legal Convergence Partners. A qualified 
lawyer, Mark spent more than 12 years working for two 
top tier law firms and as an in-house counsel. He has 
been a specialist legal recruiter since 2007. 

on that panel? How easy is it to get 
onto that panel or work around 
it? What is your restraint of trade/
non-solicitation period and how 
exactly does it operate?

While partners have a fiduciary 
duty to the originating firm, the 
nature of this duty is often unclear, 
and the act of making a move with 
clients is relatively commonplace.

Consider a client’s right to choose, 
and don’t assume your clients will 
always choose to move with you; 
take into account that personal or 
legal conflict, or dissatisfaction with 
new billing and collection practices 
can affect decisions.

What is your business 
plan to grow your 
practice in a new firm?
Once there is a clear and firm ration-
ale supporting and backing the 
decision to make a lateral move as 
a partner, there is a need to consider 
whether or not there is also a busi-
ness case. You need to have some 
detailed plans which show how you 
will continue to build your practice 
in a new environment.

Who are your existing contacts? 
Who else will you target? Which of 
the new firm’s key clients would be 
most likely to have work for you? 
Who are the key client contacts you 
need to get to know?

Identifying your prospective new 
firm’s key clients and the potential 
for cross selling your services to 
them is key, as is being able to 
recognise which of your new firm’s 
other services can be cross sold to 
your clients.

Another consideration if you are 
moving to a different sized firm is 
how will your new charge out rates, 
and that of the salaried staff servic-
ing your clients, impact your clients 
and the likely flow of instructions?

Obtain reliable sources 
on your potential 
new firm/team
Once you have approached a 
prospective new firm and started 

entering discussions, research and 
investigate as much as you can 
about them.

The firm will likely present you 
to a small group of partners but try 
to meet all the partners, at least in 
your area of specialisation or prac-
tice group. Take the time to talk 
with other recent additions to the 
partnership. When the recruitment 
process is getting well advanced, 
find out if you know other senior 
lawyers who are currently working 
or were recently working at the new 
firm and organise a chat over coffee.

The new firm should be as 
transparent with you as you are 
with them. This means opening 
their books to you. You also need 
to make sure you fully understand 
how their partnership operates, 
the capital contributions (if any), 
and other benefits and obligations 
such as how retirement/exit from 
the partnership works under their 
partnership deed.

Get it down in writing
Ensure you get the key points of 
your agreed lateral move down in 
writing – particularly as it concerns 
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S O C I A L C O N F L I C T

Competition as a source 
of social conflict
BY PAUL 

SILLS

Paul Sills

underpins much of Western civilisa-
tion and has done so for some time.

Competition is a pervasive aspect 
of human life. Yet the values and 
attitudes that people have concern-
ing competition vary widely, from 
the belief that it underpins social 
order to the belief that it corrodes 
positive social ties.

The pros and cons 
of competition
Some kinds of competition are 
healthy and can improve our self-es-
teem and increase our enjoyment of 
life. Competition can motivate us to 
work harder.

Competition can also be seen as 
essential because it leads to innova-
tion. We strive to look for products 
with more features and capabilities, 
products that cost less but do more 
and that are better than their com-
petitors at solving our wants or our 
needs.

Competition can lead to lower 
prices and encourages businesses to 
improve the quality of the goods and 
services they sell in order to attract 
more customers and expand market 
share.

However, none of these advan-
tages seem to justify our views of 
conflict resolution as a competition, 
as something to be won or lost. 
Equally they do not seem to jus-
tify the competition we see within 
society – for wealth, for resources 
and even attention.

Competition has a negative effect 
on the way we approach conflict 
resolution and how we conduct 
ourselves in society. Competition 
has a deforming effect on business 

S O C I A L C O N F L I C T

Does competition ensure our 
survival and continued develop-
ment, or our demise?

Competition can be a test of 
strength, as Charles Darwin said: 
“One general law, leading to the 
advancement of all organic beings, 
namely, multiply, vary, let the 
strongest live and the weakest die.”

Much has been made of Darwin’s 
famous phrase “survival of the 
fittest,” which first appeared in 
the fifth edition of On the Origins of 
Species. However, Darwin himself 
did not view the process of evolu-
tion as the survival of the fittest. 
Instead, he regarded it as survival 
of the fitter, because the “struggle 
for existence” (a term he took from 
English economist Thomas Malthus) 
is relative and not absolute.

We tend to ignore the subtleties 
of the distinction and focus on 
Darwin’s work as justification for 
an often aggressive, all-consuming 
approach to the idea of competition.

A working definition for compe-
tition in this context might be: “the 
activity or condition of striving to 
gain or win something by defeating 
or establishing superiority over 
others.”

We can instantly recognise par-
allels between this definition and 
the argument-as-war approach to 
conflict that is at the heart of liti-
gation, where tactics are advanced 
ahead of substance and the parties 
divided into winners and losers.

Of course, this approach to 
competition is not restricted to 
courtroom debate and the outcome 
of commercial litigation. In fact, it 

and therefore society when we see 
it driving manufacturers to “race 
to the bottom” as they are forever 
decreasing the price of their product 
to keep up with competitors and to 
hold on to market share.

Great for the consumer you 
might say, but where do the cost 
savings come from to allow those 
businesses to continually reduce 
prices? Initially, it is not taken 
from their profit margin, although 
this might suffer as prices drop. 
Instead, it comes from constraining 
and pressuring suppliers, creditors, 
employees’ income and benefits; it 
is achieved at a cost to the environ-
ment and feeds into our “more is 
better” consumption society.

If left unrestrained, the advan-
tages of competition can quickly 
become disadvantages. That is 
particularly so when we carry our 
overriding focus on competition into 
our conflict resolution practices and 
into society as a whole.

Competition makes people less 
co-operative; it promotes selfish-
ness and reduces our contribution 
to matters of public interest – all 
of which leaves society in a worse 
position. Competition forces us 
to become wholly focused on our 
self. Our decision-making is based 
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primarily upon what is good for me, not what is good 
for the group.

Competition underpinning social order
America as a society celebrates success above anything 
else. If you are successful in America, you are “living 
the American dream”. If you are unsuccessful you are 
left to fend for yourself with no government funded 
healthcare and – it would seem to those of us viewing 
it from afar – no real interest in your well-being or even 
survival. America epitomises the modern industrial 
world’s view of survival of the fittest.

Success and competition underpin everything within 
the social order of America. We see this reflected in 
their approach to litigation and conflict resolution (both 
through the courts and internationally when dealing 
with issues of foreign policy). We saw this in the bailout 
of those considered “too large to fail” during the GFC, 
even though some of those bailed out caused the GFC.

We see it in the debate around the Black Lives Matter 
movement, the chronic health care problems that 
the Covid-19 pandemic has exposed, and in modern 
American politics where there seems to be no ground 
in the middle of the House for consensus politics as 
there once was.

The corrosion of social ties
When competition holds sway over our society and 
our way of life we suffer as a species. Why? Because 
our survival is not dependent on competition or on 
the fittest prevailing. Darwin realised this in the latter 
part of his life. If we had, as a species, stopped to think 
about the long-term consequences of our actions, par-
ticularly since the advent of the industrial revolution, 

then we might have thought twice about the path we 
were heading down.

Here is what Darwin went on to say that I would 
encourage us all to think about as we reflect on the role 
of competition in both our society and in our approach 
to dispute resolution.

“In the long history of humankind (and animal kind, 
too) those who learned to collaborate and improvise 
most effectively have prevailed.

“It is not the strongest of the species that survives, 
nor the most intelligent that survives. It is the one 
that is the most adaptable to change.

“If the misery of the poor be caused not by the 
laws of nature, but by our institutions, great is our 
sin.”

Competition invades all aspects of our life: competition 
for resources, business development, product develop-
ment, social and economic development, and our very 
well-being. We view conflict as a competition to be won 
or lost – like the gladiators of ancient Rome we see it 
as a battle to the death where there are only winners 
and losers.

The advantages of competition in terms of innovation 
and pricing, as examples, do not justify the aggressive, 
competitive, win-at-all cost individualistic approach that 
we are conditioned to accept. Such conditioning allows 
us to walk past the ever-growing number of homeless 
people living on the streets without “seeing” them 
because they are losers, not people. This same condi-
tioning allows us to “go to war” with our neighbours, 
our business partners, and our life partners when things 
do not turn out as we had planned.

The advantages of competition do not outweigh the 
disadvantages. Darwin knew that and we should too. 
Competition will hasten our demise.

Darwin hints at a better approach, which we will 
explore in the next article: Collaboration. ▪

Paul Sills  paulsills@paulsills.co.nz is an arbitrator, 
mediator and barrister specialising in the effective 
resolution of commercial and civil disputes.
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The central North Island practice has a large 
longstanding clientele with good opportunities for 
expansion. 

The buyer would ideally have property and estate 
expertise to complement the partnership. 

The retiring principal will remain involved with the 
practice as consultant. 

Replies to: simonfastest@gmail.com

HALF SHARE IN PARTNERSHIP
For Sale



Shirley Smith was a “woman of 
immense integrity,” according to her 
son-in-law Keith Ovenden.

LawTalk spoke to Mr Ovenden 
following publication of his 
memoir of his parents-in-law, the 
famous economist Bill Sutch and 
renowned Wellington lawyer Shirley 
Smith, who has an annual lecture 
presented in her honour.

Named Bill & Shirley a memoir, 
Mr Ovenden’s book is published 
by Massey University Press, ISBN 
978-0-9951319-3-5.

Shirley Smith had a “very deter-
mined approach to any task that she 
undertook and a desire to make her 
mark in the world by helping people 
make their mark in the world,” says 
Mr Ovenden, who married Bill Sutch 
and Shirley Smith’s only child, Helen.

However, she was vulnerable 
“like all of us” to criticism and was 
“deeply regretful of errors of judge-
ment that she felt that she had made 
and always tried to correct them if 
she could”.

“I do not know anyone who knew 
her who didn’t value her friendship 
very highly,” Mr Ovenden says.

The daughter of barrister and 
judge Sir David Smith, Shirley did 
not initially study law at university. 
Instead, she studied classics at 
Oxford University in England before 
returning to New Zealand to teach 
in Auckland University’s Classics 
Department.

She attended a lecture in New 
York on the Commission on the 
Status of Women. This, along with 
the strong interest she already had 
on women’s issues, inspired her to 
train as a lawyer. On returning to 
New Zealand in 1951, she enrolled 
in Victoria University’s law faculty.

After graduating in 1957, Shirley 

B O O K S

A woman of immense integrity
BY FRANK 

NEILL

Smith joined Victoria University’s 
law school, becoming the first 
woman in New Zealand to lecture 
in law and become a full member 
of a law faculty. She was also the 
first editor of the Victoria University 
of Wellington Law Review.

Pioneering woman
Her preference, however, was to 
leave the world of academia to 
practise as a sole practitioner.

“I think she was the first woman 
[in New Zealand] to open a sole legal 
practice,” Mr Ovenden says.

“She was, in her practice, answer-
ing a genuine demand and a genu-
ine need. A lot of her clients were 
women trapped in difficult and even 
dangerous relationships,” he says.

She picked up a lot of legal aid 
work, covering both criminal and 
family law cases.

As well as the legal dimension of 
her work, Shirley Smith also under-
stood that there was a social welfare 
aspect to her law practice. “There 
were a lot of people who needed 
help,” Mr Ovenden says, and she 
would do her best to ensure people 
received the help they needed.

His experience as her son-in-law 
has been “more than interesting,” Mr 

Ovenden says. In fact, she was “there as a presence in 
my adult life, as was her husband, even after they had 
long died, far more than my own parents”.

Hard as his relationship with his parents-in-law was 
for a while, “it has made us closer and I think it has 
strengthened the whole family.”

In his memoir, Mr Ovenden outlines his relationship 
with his parents-in-law, and the difficulties he faced 
from his perspective.

He also provides his perspectives on the famous 
people his parents-in-law were.

Spying claim, and trial
Bill Sutch made a huge contribution to the development 
of the New Zealand economy, particularly as head of 
the Department of Industries and Commerce.

Long after he left that role, the SIS claimed that he 
passed official government information (which they did 
not specify) to the Soviet Union. Dr Sutch was arrested 
in September 1974 and charged under the Official Secrets 
Act 1951.

His high-profile trial ended with a jury acquitting him. 
But by that time he was not well, and died some six 
months after the trial.

Shirley Smith was in a class of her own, Mr Ovenden 
says.

“She was well-known, and rightly so, as a doughty 
fighter for women’s rights and for female equality of 
opportunity across the whole of society.”

The book also references Shirley Smith’s keen interest 
in the need to address miscarriages of justice.

“So it was with Arthur Allan Thomas, a man con-
victed of murder [of Harvey and Jeannette Crewe] on 
the strength of evidence, as subsequently shown, that 
had been planted by the senior investigating detective.

“Shirley developed a strong friendship with the jour-
nalist Pat Booth, who had set his mind to unearthing the 
reprehensible details of this murky affair, and committed 
herself to long days of legwork in the search for the truth, 
including many hours of research in the law library as 
well as visits to the remote farms that were locations 
in the crime and its aftermath.

“Her delight when Thomas, after many years in prison, 
was eventually cleared of the murders and awarded 
substantial compensation, was great.

“She saw it as vindication of her understanding of 
how a legal system should function: able to correct its 
errors so as to ensure justice.”

These are but a few glimpses into Mr Ovenden’s 
memories of his famous parents-in-law. The memoir 
contains many more. ▪
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A Bequest to the Society of St Vincent 
de Paul is a lasting way to help the 
most disadvantaged and needy in 
our community. 

We have a nationwide network of 
workers and helpers who provide 
practical assistance every day to people 
in desperate situations. Help is offered 
to all, regardless of origin, cultural 
background or religious belief.

The Society is a Catholic organisation 
which recently celebrated 150 years 
of compassion and service to the 
people of New Zealand. Your 
Bequest will ensure the Society’s 
vital work of charity and justice 
continues to thrive.

Be assured it will make a huge 
difference where the need is greatest.

A BEQUEST TO THOSE 
WHO NEED IT MOST

Society of St Vincent de Paul
Freepost 992, PO Box 10-815 

Wellington 6143
TEL: 04 499 5070 

EMAIL: national@svdp.org.nz 
WEB: www.svdp.org.nz

If you would like to discuss a 
Bequest with us, please give 
us a call or send us an email.

Trust Advisory, Litigation Assistance
Asset and succession planning

AUTHOR:   
New Zealand Trust Reports (NZTR) and  
New Zealand Trust & Asset Planning Guide (CCH)

 johnbrown@xtra.co.nz 
 www.johnbrowntrusts.co.nz

John  
Brown
Barrister  
Trust Specialist

NEW ZEALAND - FRANCE

Fast and easy 
access to the 
latest in-depth 
information on 
all areas of  
NZ law

Canterbury
Emergency Services Building

Tuam street, Christchurch



PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIL LITIGATION & EMPLOYMENT

INTRODUCTION TO CIVIL 
LITIGATION SKILLS

  
9 CPD hour

Wellington:
Adrian Olney 
Nikki Pender

Auckland:
Sandra Grant
Roderick Joyce QSO QC

Christchurch:
Pru Steven QC
James Wilding QC

Surveys of recently admitted practitioners repeatedly 
identify civil litigation as the area in which most practitioners 
in their first years of practice want formal training. This 
programme responds to this need and complements both 
the skills-based pre-admission courses and the annual NZLS 
CLE Litigation Skills Programme. As a recently admitted 
practitioner, you should not miss this unique opportunity to 
develop practical skills in civil litigation and ensure you will 
be able to face a court case with confidence.

Douglas Wilson Scholarship applications close 5pm 2 Sep

Wellington

Auckland

Christchurch

19-20 Oct

9-10 Nov

26-27 Nov

EMPLOYMENT LAW 
CONFERENCE – JUSTICE AT 
WORK

  
13 CPD hours

Chair: 
Susan Hornsby-Geluk

The biennial NZLS CLE Employment Law Conference will 
provide practical business sessions on topics of interest 
delivered by an impressive line-up of speakers together with 
the usual opportunities to renew acquaintances and network.

Wellington

Live webstream

22-23 Oct

22-23 Oct

COMPANY, COMMERCIAL AND TAX

INTRODUCTION TO 
COMPANY LAW

  
13 CPD hour

Auckland:
Katie Green
Raewyn Lovett ONZM
Greame Switzer
Kimberley Wong

Wellington:
Fiona MacKinnon
Asha Stewart

Christchurch:
Mark Odlin
Georgina Toomey

This practical two-day “transaction” based workshop will 
equip you with the knowledge and understanding to deal 
with the purchase, establishment, operation and sale of a 
business.

Auckland

Wellington

Christchurch

2-3 Nov

9-10 Nov

9-10 Nov

FAMILY

INTRODUCTION TO FAMILY 
LAW ADVOCACY AND 
PRACTICE

  
13 CPD hour

John Adams
Usha Patel

“Connect the Pieces” – how to run a domestic violence/
interim parenting case from go to whoa. This is just the sort 
of case you are likely to handle now. In following through 
the case you will learn how to master the core tasks, 
methods, strategies and documentary and non-documentary 
procedures you need to know if you are to represent 
your client in a competent and professional manner. Put 
the jigsaw together and get the total picture. Through 
precedents, videos, a book of materials, and performance 
critique, this course, recommended by the Legal Services 
Agency, is sound, participatory and proven.

Wellington

Auckland

16-17 Nov

19-20 Nov

PROPERTY & TRUSTS

TRUSTEES – CHALLENGES 
OF INCAPACITY

  
1.5 CPD hours

Juliet Moses
Rebecca Rose

This webinar will provide practical advice on a range of 
issues that may arise when a trustee or appointor lacks 
capacity, including: relevant provisions of the Trusts Act 
2019; ethical issues and how evidence played out in Green 
v Green, and a practical guide for correctly drafting trust 
deeds to avoid future problems.

Webinar 24 Sep

CPD Calendar

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz
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CRIMINAL

PAROLE BOARD HEARINGS 
FORUM

  
6 CPD hours

Chair: 
Sir Ron Young

The parole system assesses whether eligible prisoners can be 
released (based on risk) and oversees their transition from 
prison to community. There are approximately 8,000 parole 
hearings every year, but lawyers appear at only a small 
percentage of them so there are significant opportunities for 
practitioners to play a greater role in this process. This forum 
will provide practical insights on the Parole Board hearing 
process and the role of the parole lawyer.

Wellington 

Live webstream

30 Sep

30 Sep

NON-RESIDENTIAL 
LITIGATION SKILLS 
PROGRAMMES

  
55 CPD hours

Directors:
David Clark (AK)
Elizabeth Bulger (WN)

NZLS CLE Litigation Skills Programmes provide in-depth 
hands-on training in the skills needed for successful 
courtroom advocacy. In 2020 we are delighted to be able 
to offer two small non-residential programmes in Auckland 
and Wellington. These programmes are essentially the 
same as the well-known annual residential Litigation Skills 
Programme held in Christchurch and will use the same 
National Institute for Trial Advocacy (NITA) teaching 
method. Due to COVID-19 the residential programme 
was cancelled for 2020. Entry to these programmes is by 
application only. Places are limited to 32 participants, so it is 
essential to respond quickly. 

Application closing dates: 5pm 2 Sep (AK) & 5pm 30 Sep (WN)

Auckland

Wellington

11-17 Oct

15-21 Nov

CRIMINAL LAW 
SYMPOSIUM

  
6.5 CPD hours

Chair: 
The Hon Justice  
Simon Moore

The Biennial Criminal Law Symposium was a sell-out in 2018, 
and is the go-to-event for all those who practise or are 
interested in criminal law. This 2020 programme includes 
recent developments and topics of interest, presented by 
experienced litigators, designed to keep you ahead of the 
game in this demanding area.

Wellington

Live webstream

30 Oct

30 Oct

INTRODUCTION TO 
CRIMINAL LAW PRACTICE

  
13 CPD hours

Jo Wickliffe This practical two-day workshop will cover the fundamentals 
of being an effective criminal lawyer. The course addresses 
the steps that lawyers new to criminal practice need to 
know about to prepare for and run a Judge-alone trial in the 
District Court. 

Douglas Wilson Scholarship applications close 5pm Wed 30 
Sep

Wellington

Auckland

2-3 Nov

5-6 Nov

PRACTICE AND PROFESSIONAL SKILLS

TRUST ACCOUNT 
ADMINISTRATORS 

  
4 CPD hours

Philip Strang
Melanie Ashall

How do you keep a trust account in good order? This practical 
training is for new trust accounting staff, legal executives, 
legal secretaries and office managers.

Auckland 4

Auckland 3 (Full)

Hamilton (Full)

Online Workshop

15 Sep

16 Sep

17 Sep

29 Sep

STEPPING UP – 
FOUNDATION FOR 
PRACTISING ON OWN 
ACCOUNT

  
18.5 CPD hours

Director: 
Warwick Deuchrass

All lawyers wishing to practise on their own account whether 
alone, in partnership, in an incorporated practice or as a 
barrister, will be required to complete this course. 

2021 dates will be available soon!

Wellington (Full)

Auckland 3 (Full)

17-19 Sep

5-7 Nov

TRUST ACCOUNT 
SUPERVISOR TRAINING 
PROGRAMME

  
7.5 CPD hours

Philip Strang
Melanie Ashall

Under the Financial Assurance Scheme all practices operating 
a trust account must appoint a qualified trust account 
supervisor. A candidate must be a lawyer and must pass the 
NZLS trust account supervisor assessments, which take place 
during this full day programme. The training consists of self-
study learning material (approx. 40-50 hours) to help you 
prepare for the assessments.

Wellington

Auckland 2

Christchurch

22 Sep

3 Nov

10 Nov

KUA AO TE RĀ: MĀORI 
CULTURAL DEVELOPMENT 
FOR LAWYERS

  
6 CPD hours

Alana Thomas
Apimaera Thomas

This one-day workshop is specifically tailored for lawyers 
and is designed to enhance your ability to connect with 
Māori who you may be working with as clients, stakeholders, 
partners, or in another capacity. Experience facilitators will 
guide you through an interactive day as you consider the 
who, why and the how to successfully engage with Māori 
in the law. This workshop will provide you with practical 
tools, such as law specific te reo Māori resources, to ensure 
that what you learn can be incorporated into your work 
environment.

Wellington

Christchurch

Auckland

12 Oct

13 Oct

19 Oct



Leadership Opportunities in the Public Defence Service 
The Public Defence Service (PDS) is New Zealand’s largest criminal law practice, providing high quality legal advice and representation in a 
full range of criminal cases. It is a busy and sometimes demanding environment with variety and challenge.

 We are now looking to appoint experienced criminal defence lawyers to new leadership positions in this office. Effective people leadership 
is one of our top priorities ensuring clear expectations, supervision, coaching and development so that our people are supported to 
progress in their legal careers. As a motivated and inspiring leader, you will work with our lawyers to ensure that they can provide high 
quality legal advice and representation.  

apply.justice.govt.nz

Assistant Office Public Defender
We are seeking to fill one of two Assistant Office Public Defender 
roles. Reporting directly to the Manukau Public Defender the 
role is integral to the office leadership team and critical to the 
achievement of the PDS’s operational and strategic goals. 

The successful candidate for this role will demonstrate drive, 
optimism and a delivery-focus to make things happen and 
achieve results. Your leadership will engage and inspire your 
people to deliver a professional and dynamic service. You will set 
the tone, expectations and culture of the teams in your charge, 
creating an environment of trust, respect and ongoing learning.  
You must be passionate about criminal justice issues and have 
a track record of building and maintaining strong working 
relationships with internal and external stakeholders. You will 
have the ability to manage a wide range of tasks and have strong 
people management skills, including expertise in mentoring, 
coaching and training. You will have PAL 3 or 4 legal aid listing 
(preferably PAL 4), or the ability to apply for one. Around half of 
your time will be focused on leadership and management within 
our office, with the balance spent representing clients as part of 
an interesting and challenging caseload comprised of PAL 3 and 4 
criminal cases. 

We are looking to appoint in the range of $140,000 to $190,000.

Principal Lawyer
This is a new professional leadership role in the PDS. You will be 
an expert practitioner and specialist in criminal advocacy with a 
deep understanding of criminal law practice in New Zealand and 
extensive criminal litigation experience. Your ability to build and 
nurture professional relationships complements your criminal 
work and you have proven credibility with judges, peers and 
others in the legal community. You will be passionate about 
growing the next generation of lawyers through mentoring 
and supporting their professional development. You will have 
a caseload of varied criminal work - including high profile and 
challenging cases, High Court and Court of Appeal appearances. 
You must have a criminal lawyer provider approval at level 4, 
or the ability to obtain it in the near future and be qualified to 
practise law in New Zealand.

We are looking to appoint in the range of $130,000 to $180,000. 

APPLY by completing the application form, attaching your CV and cover letter.  Applications close on Sunday 20 September.   
If you have any questions, please contact recruitment@justice.govt.nz

L E G A L J O B S
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15 16 17

12

13

6 7 8

Across
1  See 23 Down

4  Vehicle is sturdy with rot removed (3)

6  Park in Porirua for Norman McLeod, for 

example (5)

9/20  All one with alphabet soup (7,5)

10/29  A pain at a place outside Islamic Republic 

(7,5)

11/13  Vision taking in lazy twirl going about by 

way of vehicle (6,10)

12  See 27

14  Metal bar entered the other way around (5)

16  Room where one might read about gold and 

methane? (9)

18  Perhaps pets bird before march (5,4)

20  See 9

21  Without endless tweaks, ours lasts longer (8)

22  See 21 Down

25  Flattening soldier who's backed around 

Japanese fighter (7)

26  Somewhat happy in her accidents (7)

27/12  Janet's upset with Blenheim (5,8)

28  Explosive causes ranger's companion to 

drop glasses (3)

29  See 10

Down
1  Digger gets hurt abusing (9)

2  Sally Lunn concealing radical group (5)

3  Answer given to the earliest disbeliever (7)

4  Quantity of hay, say, put on stumps? (4)

5  Enterprises, for example, step into savings 

banks and fruits (10)

6  Venture during a month on the Ivory Coast (7)

7  With some minority leaders, climate change 

is most dank (9)

8  Transport by coach? (5)

13  See 11 Across

15  Welcoming host, mother, traps insect (5,4)

17  I'm with 1 across, taking routes to 

archipelago (9)

19  Sound profit may have "Zee"-like shape (7)

20  Persons who keep moving? (5,2)

21/22  None survive Whakatu (5,6)

23/1A  Ocean so in the style of Spooner's (5,5)

24 Skip love with German (4)

Answers from LawTalk 942, August 2020

Across: 8 Newton, 9 Climaxed, 10 Hedy Lamarr, 11 Ibid, 12 Mercator, 14 Racism, 15/19 Stephen 

Hawking, 17/23 Charles Darwin, 20 Dry run, 22 Audience, 24 Acai, 25 Take refuge, 27 Peruvian, 28 

Intone

Down: 1 Reverent, 2 Stay, 3 In fact, 4 Eclairs, 5 Hierarch, 6 Marie Curie, 7 Genius, 13 Copernicus, 16 

Einstein, 18 Encaging, 21 Rachel, 26 Feta

The answers that are split in two (e.g. 9/20) all had firsts in NZ law, on 
occasions dating from 1897 (twice), 1936, 1950, 1993 and 2016. These clues 
have their definition parts omitted.
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“We’re with the  
insurer that’s started 
a foundation to fund 
health initiatives.”

MAS has been busy doing good lately. We’ve established 
a foundation to fund health initiatives in our communities, 
we’ve been awarded Consumer NZ People’s Choice for house, 
contents, car and life insurance for four years running,  
and we’ve continued to deliver outstanding service to 
Members, like Kristine and Kris, especially at claims time.

Kristine Gonzalez Videographer  
Kris Lewis-Fox Teacher and MAS Member

Choose the insurer that invests  
in the health of Kiwis.  
Find out more at mas.co.nz 


