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One of the Law Society’s key 
functions is helping to ensure we 
have the best possible legislation 
and that proposed law reforms 
respect fundamental principles. 
Law reform is expressly recognised 
as a core function in the Lawyers 
and Conveyancers Act 2006 “for the 
purpose of upholding the rule of law 
and facilitating the administration 
of justice in New Zealand”.

The Law Society’s law reform 
work is central to representing the 
profession and speaking out in the 
public interest on key issues such as 
access to justice, constitutional pro-
tections, the rule of law, operation of 
the justice system, and the quality 
of legislation. This is important and 
fascinating work, and I know from 
personal experience that collectively 
we can make a real difference to 
the justice system we all work 
with every day. I had the privilege 
of serving on the Law Society’s 
Criminal Law Committee and saw 
first-hand the positive influence the 
Law Society committees can and do 
have. Since becoming President, I 
have also presented law reform sub-
missions before select committee 
and met with government officials 
who are unanimous in their praise 
of our law reform work.

The Law Society’s committees 
and in-house legal team work hard 
to produce thoughtful, considered 
submissions to Parliamentary select 
committees, the Law Commission 
and government departments on 
a vast range of potential reforms. 
A great many lawyers give their 
time generously to serve on the 
committees, often working to tight 

The voice of the profession 
How we can influence positive 
change in the law

in the criminal and civil justice systems to advocate for 
system change and funding to increase equitable access 
to justice. Advocating for better access to justice will 
be a significant focus for the Law Society in the coming 
months and years; I wrote in last month’s LawTalk about 
the New Zealand Law Society Access to Justice project 
and updates will be provided to the profession as that 
work progresses.

I encourage you all to support the Law Society’s law 
reform and advocacy work – which is profiled regularly 
in Law Society publications and on our website – and to 
consider putting your name forward in future to serve 
on the committees.

For more information about the new committees and 
NZLS law reform, go to Law Society Services ▸ Law 
Reform on the NZLS website. ▪

Tiana Epati
President, New Zealand Law Society 

timeframes on difficult issues. This 
is significant public service. It is also 
rewarding work. It’s an opportunity 
to be involved at the cutting edge 
of legal developments and to con-
tribute directly to improving our 
laws. As an example, some of the 
Law Society’s recent submissions 
on significant legislative reforms 
– abortion law reform, electoral 
reforms designed to increase voter 
participation, and the framework 
for electoral referenda in the 2020 
general election – are profiled in this 
edition of LawTalk.

The Law Society recently 
appointed members of the profes-
sion to the law reform committees 
for the next two-year term. We were 
delighted at the significant interest 
in the committees, judging by the 
record number of applications and 
the outstanding quality of appli-
cants. It was particularly pleasing 
to see a marked increase in diversity, 
with applications from a range of 
backgrounds, ages and ethnicities, 
as well as much better gender 
balance. In keeping with the Law 
Society’s commitment to the prin-
ciples of diversity and inclusion, the 
committees are now more reflective 
of our modern, diverse and multi-
cultural profession. Our law reform 
committees have a leadership role in 
the profession, and I am confident 
they will continue to serve the Law 
Society, the profession and New 
Zealanders well.

In addition to helping the Law 
Society to contribute to and influ-
ence legislative change, the com-
mittees and our in-house team are 
also supporting the Law Society to 
work alongside other stakeholders 

FROM THE LAW SOCIETY

F r o m  T H E  L AW S o C I E T Y
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NEW ZEALAND LAW SOCIETY

Portrait of Dame Sian Elias unveiled
New Zealand Law Society President Tiana Epati 
unveils the Law Society-commissioned portrait of former 
Chief Justice Dame Sian Elias in Wellington’s Old High 
Court on 26 September.

The portrait by Australian artist Jude Rae joins por-
traits of all former 12 Chief Justices. All but two have 
been funded by the Law Society.

Ms Epati recalled how she was in her final year of law 
school when Dame Sian was appointed Chief Justice 
in 1999.

“Like many lawyers of my generation, until recently, 
I had only known the Chief Justice to be Sian Elias. You 
not only served as an exceptional leader of the judiciary, 
but you had the courage and conviction to fight for what 
you believed in.

“We have all learned from your example the impor-
tance of integrity, to not be afraid to speak out about 
injustice, to consider the people, not just the case, and 
respect views that are different from our own, and treat 
everyone equally.

“As a lawyer from the ‘Sian Elias generation’, I can say 
we are all bolder, braver and better for having had you 
standing at the stern of the waka,” she said. ▪

Questions over inclusion in 
Referendums Framework Bill

Providing a general framework 
of rules to cover referendums held 
alongside the 2020 General Election 
has certain advantages, the Law 
Society says. However, it says there 
are some concerns over how a ref-
erendum will be included in that 
framework.

In a submission on the Referen-
dums Framework Bill, the Law 
Society says the effect of legislating 
for an over-arching framework for 
defining the rules applying to the 
proposed referendums at the 2020 
election is that the actual wording of 
the referendums will be determined 
elsewhere and at a later time, by 
Order in Council.

“We recognise that there will still 

be a legislative mechanism in place 
through secondary legislation but 
raise the issue whether an impor-
tant element of public engagement 
and representative democracy has 
been lost in this process,” it says.

The submission says there is cur-
rently no chance for public engage-
ment at the stage of determining the 
wording of the referendum.

“For a direct democracy process, 
early engagement with electors is 
significant, given that the underly-
ing purpose of a referendum is that 
direct connection. How a referen-
dum is worded may affect possible 
interest and turnout."

The Law Society says one possible 
solution is to include the wording 
of the known referenda to be held 

alongside the 2020 General Election 
in the bill. A second option is to 
retain the Order in Council process 
but to provide for a process for 
public notification of the proposed 
wording and to allow the public to 
make submissions on the wording 
– similar to the process in section 7 
of the Citizens Initiated Referenda 
Act 1993. A third option would be to 
require in the bill that the minister 
refer a draft Order in Council to the 
Regulations Review Committee for 
its consideration and comment. The 
minister would be required to have 
regard to the committee’s comments 
in finalising the Order and it would 
then be open to the committee to 
conduct a public consultation pro-
cess. ▪

N E W Z E A L A N D  L AW S o C I E T Y
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Support for power 
to omit lawyer work 
contact details 
from Register
The New Zealand Law Society 
supports Ministry of Justice pro-
posals to give the Law Society a 
discretion to omit a lawyer’s work 
contact details from publication 
on the Register of Lawyers where 
there are privacy or personal safety 
concerns.

The ministry proposes an amend-
ment to regulation 10 of the Lawyers 
and Conveyancers Act (Lawyers: 
Practice Rules) Regulations 2008. 
This would give discretion to omit 
the information on a case by case 
basis, in circumstances where 

disclosure of information would 
likely prejudice the privacy or per-
sonal safety of an individual lawyer.

The Law Society says it considers 
the consumer protection purpose 
of the rule does not require the 
identification of a lawyer’s physical 
work location and can be met if the 
Register includes a verifiable means 
of contact such as a PO Box or other 
post/electronic address.

“We welcome the ministry’s sug-
gestion that it will work closely with 
the Law Society to identify how the 
regulation and criteria for omission 
should be drafted,” it says. ▪

Better voter 
engagement 
welcomed

The Law Society says it wel-
comes the improvement in voter 
engagement that is likely to flow 
from the Electoral Amendment Bill. 
In a submission on the bill, it says 
the right to vote is a fundamental 
component of New Zealand’s con-
stitutional structure and is affirmed 
by section 12 of the New Zealand Bill 
of Rights Act 1990.

The submission says particular 
improvements brought by the bill are:
• Polling day enrolment, which 

may encourage voter engage-
ment, especially for former 
prisoners. The select committee 
is encouraged to recommend 
educational programmes to 
get as many people as possible 
enrolled before polling day.

• broadening the range of venues 
for polling places, provided 
proper security for preliminary 
counting of votes on site and pri-
vacy of voting can be maintained. 
The select committee is urged to 
consider the potential chilling 
effect on election publicity near 
polling places.

• more detailed provisions for 
managing polling day disrup-
tions. The Law Society also sug-
gests some further amendments 
and supports the discretion to 
extend voting by hours or days 
as a result of disruption.

The Law Society notes that the bill 
confers a discretion on the Chief 
Electoral Officer to disclose the 
results of a preliminary count of 
votes at a polling place, if satisfied 
that the disclosure will not unduly 
influence those who have not yet 
voted. It considers that in the overall 
context of the Electoral Act, this 
proposed discretion will rarely, if 
ever, be invoked. ▪

Well-known trade marks 
change “logical and sensible”

The Law Society has made a 
supplementary submission to MBIE 
on its Intellectual Property Laws 
Amendment Bill discussion paper. 
Following its main submission on 
the paper in August, the Law Society 
says it has identified the need for an 
important additional amendment to 
section 89(1)(d) of the Trade Marks 
Act 2002.

The provision, which is an 
anti-dilution provision and is trig-
gered only when the plaintiff has 
a well-known mark, was based on 
the UK Trade Marks Act 1994. In the 
UK it later became realised that in 

relation to well-known trade marks, 
the triggering requirement of use on 
not similar goods or services was 
illogical. Following an EU Court of 
Justice decision in 2003, the UK 
Parliament amended the section 
to ensure that infringement was 
available not only in respect of 
not similar goods and services but 
also identical or similar goods and 
services.

The Law Society says in light of the 
UK actions, the current wording in 
New Zealand’s section 89(1)(d) could 
give difficulties. It recommends that 
the same changes should be made 
to our Act as occurred in the UK. ▪

N E W Z E A L A N D  L AW S o C I E T Y
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Excellent response for Mentoring 
Pilot Programme

Practical and technical 
amendments to Abortion 
Amendment Bill recommended
The Law Society has made a submission on the 
Abortion Amendment Bill to the Abortion Legislation 
Committee. It notes that the bill is a significant piece 
of social legislation with a moral dimension and the 
submission is therefore confined to addressing matters 
of legal principle and legislative drafting.

“The purpose of the submission is to ensure the practi-
cal workability of the legislation, improve the coherence 
of the Bill given the broad policy it seeks to accomplish, 
and achieve consistency with constitutional principles 
and the New Zealand Bill of Rights Act 1990.”

Among the Law Society’s recommendations are:
• While the bill proposes repealing the Long Title of the 

principal Act, a purpose provision should be included 
(the decriminalisation of abortion and alignment with 
the regulation of other health services).

• Amendment to the proposed new definition “qualified 
health practitioner”, as this is not clear and could 
possibly have two meanings.

• Amendment of the proposed new definition of “health 
services” in the Health and Disability Commissioner 
Act 1994 to add “and advice” to “abortion services”.

• A suggestion that the committee considers whether 
the policy issues around the designation of “safe areas” 

have been adequately addressed.
• A call for careful consideration of exactly who is 

intended to have a right of conscientious objection 
and whether it is intended to be only for health 
practitioners or for any person associated with the 
provision of the regulated services.

• The provision requiring notification of a patient by 
a person with conscientious objection should be 
redrafted to remove the need to give a reason.

• The submission also recommends a number of other 
changes to the conscientious objection provisions to 
remove possible issues relating to timing, information 
on abortion services, and coverage of all possible 
employment relationships.

• The Law Society also points to the need to strengthen 
protection for people with a conscientious objection 
to ensure that it is at least as strong at that available 
under the Human Rights Act – both during employ-
ment and in pre-employment matters.

• A new section which sets out the duties of the 
Director-General of Health, would be improved 
with several amendments, to allow aggregation of 
published information, address some privacy and 
safety issues, and to ensure the list of abortion service 
providers is made publicly available. ▪

Over 280 lawyers have already signed up to a 
mentoring pilot programme launched by the New 
Zealand Law Society in its Auckland and Canterbury 
Westland branches.

The nine-month free mentoring pilot programme trial 
was launched in early September. The pilot programme 
is using pairing software Mentorloop to pair some of 
the mentors and mentees and others are being paired 
manually to see which method works best for lawyers.

Lawyers from all areas of practice have been invited to 
participate from the two pilot areas. Participating in the 
pilot in Auckland and Canterbury Westland will inform 
what works best for a national programme.

Lawyers can choose to be a mentor, mentee, or both, 
and are encouraged to participate in 6 to 8 sessions to 
establish and maintain a trusted relationship.

“The mentoring programme is an opportunity to 
create more diverse and inclusive relationships which 
will benefit those involved and strengthen the profes-
sion overall. Many mentoring initiatives already exist in 
the legal profession, this programme is designed to be 
complementary to these,” Law Society President Tiana 
Epati says.

“It will be interesting to see if it is helpful for lawyers 
in smaller regions who are recently admitted or not 
part of special interest groups who may find it hard to 
locate a mentor.” ▪

N E W Z E A L A N D  L AW S o C I E T Y
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Heemi Taumaunu 
appointed Chief 
District Court Judge

Judge Heemi Taumaunu has been 
appointed the new Chief District Court 
Judge. He took up his position on 27 
September.

Judge Taumaunu, of Ngāti Pōrou, sub 
tribe Ngāti Konohi, and Ngāi Tahu, was 
appointed to the District Court bench in 
January 2004. At his swearing in he was the 
first to swear oaths of office and allegiance 
in both English and te reo Māori.

He graduated from Victoria University 
of Wellington with a Bachelor of Laws in 
1993. He was the first person from Ngāti 
Konohi to gain a law degree and to practise 
as a barrister and solicitor

Judge Taumaunu practised as a solic-
itor with the Immigration Service in 
Wellington, then moving to Gisborne to 
practise as a barrister. He gained substan-
tial experience in jury trials, as a Youth 
Advocate, and as a lawyer for child and 
counsel to assist in the Family Court.

Judge Taumaunu is a pioneer of Ngā 
Kōti Rangatahi o Aotearoa, the Rangatahi 
Courts, the first of which was developed 
in Gisborne in 2008. There are now 12 
judges who preside at Rangatahi Courts 
at 15 marae across Aotearoa.

Pippa Hayward 
appointed NZ Sports 
Tribunal member

Pippa Hayward has 
been appointed to the 
New Zealand Sports 
Tribunal to replace 
Alan Galbraith QC who 
is retiring.

Pippa is working as 
a Crown Prosecutor 
at Meredith Connell, and has extensive 
knowledge and involvement as an interna-
tional sportswoman and Olympian during 
her time playing as a women’s Black Stick. 
She is also a New Zealand Law Society 
Auckland Young Lawyers Committee 
member.

Simon martin joins Quigg 
Partners’ partnership

Quigg Partners has 
we l co m e d  S i m o n 
martin as a partner in 
its employment team.

O r i g i n a l ly  f ro m 
Ashburton, Simon was 
admitted as a barrister 
and solicitor in 2008. He 
has been with Quigg Partners in Wellington 
since graduating from Otago University in 
2007, aside from a two-year break when he 
and his wife lived and worked in New York.

Simon has extensive experience in all 
areas of employment law, as well as health 
and safety matters, with a particular exper-
tise in contentious employment disputes 
and commercial employment issues.

Lawyers appointed 
members of Environment 
Advisory Panels

Two lawyers of Anderson Lloyd have been 
appointed to panels by Attorney-General 
and Minister for the Environment, David 
Parker. The panels have been established 
to address reforms and proposed reforms 
to varying aspects of environment law.

maree baker-Galloway has been 
appointed to the Independent Advisory 
Panel for freshwater proposals. Maree is a 
partner at Anderson Lloyd, specialising in 
environmental and planning law, specifically 
the Resource Management Act. Chaired by 
retired Principal Environment Court Judge 
David Sheppard, the panel will review and 

provide advice on freshwater proposals 
made to the Ministry for the Environment.

rachel brooking has been appointed to 
the Resource Management Review Panel. 
A Senior Associate at Anderson Lloyd, 
Rachel specialises in environmental and 
local government legislation. The panel 
will make recommendations on reforming 
the Resource Management Act 1991. Tony 
Randerson QC was announced as Chair 
in July.

Kate Dowdle joins 
Wynn Williams 

Kate Dowdle  has 
joined Wynn Williams 
as a solicitor in the 
private client services 
team. She studied at 
Victoria University of 
Wellington and joined 
the firm in August 2019.

Kate assists with a range of property 
matters, including residential, commercial 
and rural property transactions, financing, 
and property development.

marina matthews 
appointed Chief 
Executive of 
Superdiversity Institute

Special Counsel for public law firm Chen 
Palmer, marina matthews, has been 
appointed CEO of the Superdiversity 
Institute (SDI), an advocacy organisation 
for diversity and inclusion.

Marina has extensive experience in 

PEOPLE IN THE LAW
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public  pol icy and 
government relations, 
and is formerly a spe-
cial adviser to several 
education ministers. 
Her expertise includes 
education statutory, 
regulatory and fund-
ing requirements for the early childhood, 
schooling, and tertiary education sectors.

Marina delivers CQ (Cultural Intelligence) 
Tick training, an accreditation from the 
Superdiversity Institute, as well as uncon-
scious bias training. She is Ngāti Kahu and 
Ngāti Tūwharetoa.

SDI is an umbrella organisation, also 
incorporating NZ Asian Leaders and Super 
Diverse Women.

James Coleman moves 
to Thorndon Chambers

James Coleman has 
joined Thorndon Cham-
bers in Wellington.

James is a special-
ist tax barrister and 
appears for taxpayers 
in a range of matters 
against the Commis-
sioner. He is the author of Tax Avoidance 
Law in New Zealand and also lectures at 
Auckland University in their Master of 
Taxation Studies course.

Ed Smithies joins 
Lane Neave

Ed Smithies has joined 
Lane Neave as Special 
Counsel in the firm’s 
nat ional  property 
practice.

Ed has 15 years’ expe-
rience in both New Zea-
land and the UK. He 
advises domestic and overseas clients on 
real estate capital market transactions, 
commercial investments and develop-
ments across the real estate sector. Ed also 
assists overseas investors in managing the 
overseas investment approval process.

bell Gully named 
2019 White Camellia 
Award winner

Bell Gully was presented with the White 
Camellia Award at Parliament House on 
September 17.

This is the third time the firm has 
received the award, after winning in 2014 
and 2015. Partner Angela Harford accepted 
the award on behalf of the firm.

The White Camellia Awards acknowledge 
companies that have made progress in 
implementing the UN Women National 
Committee Aotearoa/New Zealand 
Women’s Empowerment Principles (WEP), 
which seek to empower women in the 
workplace. These are positive steps to 
ensure New Zealand workplaces are fair, 
equal and offer the opportunity to succeed.

Jaya Prasannan wins 
IoD 2019 Award

Jaya Prasannan has 
been announced as the 
Institute of Directors’ 
A u c k l a n d  b r a n c h 
Emerging Director 2019.

Jaya  i s  ge n e ra l 
manager of corporate 
services and general 
counsel at two Auckland-based digital 
companies, NZ Compare, a product com-
parison site, and S.L.I.C.E. Digital, the first 
affiliate marketing network to be launched 
out of New Zealand.

She has held in-house counsel positions 
for large New Zealand businesses and has 
five years’ experience in private practice 
and in-house counsel positions in London. 
Jaya is the deputy chair of the Youth Hostel 
Association of New Zealand.

Dixon and Co Lawyers 
promotes Alisha 
Castle to associate

Auckland firm Dixon and Co Lawyers has 
promoted Alisha Castle to associate.

Alisha was admitted as a barrister and 
solicitor in June 2014. Alisha has worked 

extensively in litiga-
tion appearing before 
the Waitangi Tribunal, 
Māori Land Court, the 
High Court and the 
Family Court. She is of 
Ngāpuhi and Ngāti Paoa 
descent.

John Hannan joins 
bankside Chambers

John Hannan  has 
j o i n e d  B a n k s i d e 
Chambers. He was 
formerly a senior liti-
gation partner at DLA 
Piper where he led the 
firm’s New Zealand 
employment law team.

As well as his experience in employ-
ment law, John is also experienced in 
property and lease disputes and education 
law, and has acted for and against board 
of trustees, universities, and other edu-
cation providers. He has also conducted 
intellectual property and confidential 
information litigation.

A trained mediator and company 
director, John is a council member of the 
Manukau Institute of Technology. From 
1977 to 1988 he was a lecturer/senior lec-
turer at University of Auckland Law School.

Thomas Tran joins 
Pacific Legal

Dr  Thomas  Tran 
has joined Auckland 
Immigration Law Firm 
Pacific Legal as Senior 
Solicitor.

Admitted earlier this 
year, Thomas has been 
a licensed immigration 
adviser with his own business for five 
years. An AUT law graduate, he also has 
a doctoral degree in statistics from the 
University of Auckland and is studying 
part-time for a Master of Laws.

Thomas will continue to focus on all 
aspects of immigration and citizenship law.
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Law Student to 
represent NZ in Antarctic 
Youth Expedition

Caleb Fraser, a Uni-
versity of Canterbury 
Law and Chemistry 
student,  has been 
chosen to travel with 
researchers to the Ant-
arctic Peninsula as part 
of the research project 
‘Antarctic Cities and the Global Commons’.

Caleb is one of five young people (18-29) 
chosen from Antarctic Gateway cities. The 
expedition begins from Punta Arenas, Chile 
in late November.

The group will travel with the Chilean 
Antarctic Institute (INACH) to Julio 
Escudero Base on King George Island, 
Antarctic Peninsula, from 1-9 December 
2019.

NZ Lawyers present on 
World Athletics Stage

Three New Zealand lawyers presented to 
more than 500 delegates attending the 
World Athletics Congress in Doha, Qatar 
on 25 and 26 September.

maria Clarke, Principal of Maria Clarke 
Lawyers, is Chair of the IAAF Legal 
Commission and presented the commis-
sion’s report. Maria also supported Lord 
Sebastian Coe, World Athletics’ continuing 
President with proceedings.

Don macKinnon, Partner at SBM Legal, 
is Chair of the Vetting Panel and presented 
the panel’s report.

David Howman, barrister at Harbour 
Chambers, is Chair of the Athletics Integrity 
Unit and presented the unit’s report.

mary Hill elected 
President of rmLA

The Resource Management Law Association 
(RMLA) has elected mary Hill as President.

Mary, a partner at Tauranga firm Cooney 

Lees Morgan, was elected at the RMLA’s 
annual conference. She was formerly 
the secretary of the RMLA’s national 
committee.

Initially focusing on commercial liti-
gation, regulatory and information law, 
Mary specialises in resource management, 
planning and local government law. She 
also has a Masters in Commercial Law from 
the University of Auckland.

maria Cole joins 
riverbank Chambers

maria Cole has joined 
the newly-established 
Riverbank Chambers 
in Hamilton.

Maria is a general 
civil litigator who has 
practised in Auckland 
for the past decade, 
recently as a member of 
Blackstone Chambers. She will continue 
her association with Blackstone Chambers 
as a door tenant.

roanna Chan joins 
barristers.comm

T h e  m e m b e r s  o f 
Ba r r i s t e r s .Comm , 
Christopher Griggs, 
Lisa Hansen, David 
McLay, Gordon Davis, 
Cassandra Kenworthy 
and John Maassen, 
have announced that 
roanna Chan has joined them.

Roanna has wide-ranging experience, 
having worked at Crown Law for 25 years. 
She was a Crown Counsel in a number of 
teams, providing legal advice and rep-
resentation in areas including employment 
law, public/administrative law and general 
civil litigation.

Roanna also worked at the Ministry of 
Education as Acting Senior Employment 
Lawyer and then as Principal Adviser (Legal 
and Special Projects) in the Ministry’s 
Industrial Relations Unit.

NZ LAW appoints new 
chair and directors

NZ LAW Ltd has announced the appoint-
ment of its new chair and the election of 

two new directors to its board.
New chair, mark 

Henderson, is a part-
ner in Christchurch’s 
Corcoran French. His 
dispute resolution 
practice focuses on 
commercial and con-
struction disputes, 
earthquake claims, debt recovery, employ-
ment law and insurance issues. He was 
elected to the NZ LAW board in 2014.

Mark succeeds Auckland lawyer, Kristine 
King, a partner at Duncan King Law, who 
has retired after seven years on the board, 
three of which she was 
NZ LAW’s first woman 
chair.

Two new directors 
have been elected. 
R i c h m o n d - b a s e d 
Amanda Crehan , 
heads Knapps’ estate 
planning and administration team. She has 
a particular interest in 
the development in the 
law of mental capacity.

Lower Hutt’s Sam 
Walker is a property 
law partner in Gillespie 
Young Watson’s resi-
dential conveyancing 
division, HomeLegal. He also works on 
private client and commercial law matters.

baldwins promotes 
two, welcomes three

Intellectual property firm Baldwins has 
announced five changes.

Nadia ormiston 
has been promoted 
to associate in the 
Auckland-based trade 
marks team.

Nadia is studying 
towards her trans-Tas-
man patent attorney 
qualification. She specialises in trade mark 
protection enforcement and management 
and has advised clients across food and 
beverage, fashion, cosmetics, retail and 
media and entertainment industries.

matthieu mouscardes has been pro-
moted to senior associate as a member of 
the mechanical and electrical engineering 
team in Auckland.
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B A R R I S T E R S

Lambton Chambers is delighted to welcome Ian Carter, Felix Geiringer, Tanya Kennedy and James 
Mahuta-Coyle as new members of Chambers.  They bring with them a wealth of expertise across a wide 
range of fields.  

• Debra Angus

• Andrew Beck

• Ian Carter

• Pam Davidson

• Toby Gee

• Felix Geiringer

• Barbara Hunt

• Tanya Kennedy

• James Mahuta-Coyle

• Paul Michalik

• David Milliken

• John Morrison

• Kim Murray

• Gaeline Phipps

• Terry Sissons

Lambton Chambers,  Level 3, Legal House, 101 Lambton Quay, Wellington, 6011
W: lambtonchambers.co.nz      |     T: (04) 472 7950

A registered patent 
attorney in Australia 
and New Zealand, 
Matthieu has a Master 
of Engineering, an 
Advanced Masters 
in Innovation and 
Technology and a 
Patent Litigation diploma. He has also 
worked in Europe for British and American 
companies as a qualified European patent 
attorney.

Matthieu’s main practice areas are in 
the fields of mechanical engineering, soft-
ware and computer systems, and medical 
devices.

Sarah Harrison has 
joined Baldwins as 
senior associate in one 
of the Auckland-based 
trade mark teams.

Sarah’s key industries 
include agribusiness, 
biotechnology, media 
and creative, and health. For 18 years she 
has advised local and international clients 
on trade mark infringement issues, prose-
cution strategies, branding strategies, and 
the enforcement of trade mark rights in 
New Zealand and around the world.

victoria Watts has 
joined Baldwins as a 
senior associate in one 
of the Auckland-based 
trade mark teams.

Victoria has practised 
IP law in the UK and 
New Zealand for nearly 
20 years, specialising in trade mark and 
branding strategies, trade mark availability 
and registrability, prosecution strategies, 
enforcement, and negotiation. She has 
advised clients from small start-ups to 
multi-nationals across various industries 

including cosmetics and toiletries, food and 
beverage, nutraceuticals, animal health and 
computer software.

bojun Zhou  has 
j o i n e d  B a l d w i n’ s 
Wellington-based pat-
ents team following 
over 10 years in IP firms 
in Beijing and seven 
years working for CCPIT 
Patent and Trademark Law Office.

Bojun specialises in the area of patents, 
primarily drafting and prosecuting appli-
cations. He is experienced in a range of 
technical fields including telecommunica-
tion and information systems, electronic 
circuits, computer software, and mechan-
ical engineering.

Lambton Chambers 
welcomes four additions

Wellington’s Lambton Chambers has 
announced four new additions.

Felix Geiringer is a 
Wellington barrister 
previously with Terrace 
Chambers. He has a 
broad scope of practice 
and has undertaken 
many important cases 
in a wide range of 
legal fields, including appearances in the 
Supreme Court and the Privy Council. He 
has previously worked as a barrister in 
London, as a solicitor 
for Clifford Chance in 
London and Chapman 
Tripp in Wellington.

Tanya Kennedy has 
extensive experience in 
employment law. She 
advises and represents 
employer, employee, and union clients in the 

full range of employment law issues and insti-
tutions, including mediation, litigation and 
conducting or representing clients in relation 
to employment investigation processes. She 
also has an interest in employment law and 
professional issues in the education sector.

Ian Carter is a public law specialist. He 
appeared as counsel 
in most of the current 
leading New Zealand 
cases in the higher 
courts in the immigra-
tion, refugee and human 
rights protection areas. 
His areas of practice 
include public and administrative law, 
judicial review, constitutional, commercial 
regulatory, crown liability, intelligence and 
security, privacy, human rights, interna-
tional, immigration, refugees, transport and 
border security.  He worked as a litigator in 
private practice in Auckland and Welling-
ton and acted for government parties for 
many years as a Senior Crown Counsel with 
Crown Law and as General Counsel within 
the intelligence community.

James mahuta-Coyle has moved from 
Terrace  Chambers 
where he had been a 
barrister since 2012. 
Before then, he prac-
tised with public law 
specialist firm Chen 
Palmer as an associate.

James has extensive 
experience across public and administra-
tive law, tax and privacy law, commercial 
litigation and dispute resolution. Formerly 
an adviser to Ministerial Services, James 
is also a competitive road cyclist.

Sharyn royds appointed 
General manager for 
Innes Dean Tararua Law

Palmerston North and Pahiatua firm Innes 
Dean Tararua Law has appointed Sharyn 
royds as General Manager.

Sharyn has previous experience in 
general management, strategic leader-
ship, marketing, organisational change 
and communication predominantly with 
enterprises in Australia.

Sharyn will be part of the IDTL’s Board 
Leadership Team, with responsibility for 
implementation of the firms’ plans and 
direction. 
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The new Chief District Court 
Judge, Heemi Taumaunu, is the first 
Māori lawyer to hold the position, 
and has his sights set on improving 
the court system experience for all 
New Zealanders.

He is one of a number of select 
Māori lawyers who have risen to 
the highest levels in the justice 
sector over the past year. Judge 
Taumaunu’s appointment mirrors 
the achievements of Justice Joe 
Williams, the first Māori Supreme 
Court Judge, and Damian Stone 
who was appointed as a Judge of 
the Māori Land Court.

While Judge Taumaunu acknowl-
edges this progression for Māori, it’s 
not something he feels comfortable 
talking about, and he reminds me 
of an important Māori saying about 
being modest about achievements.

“Kāore te kūmara e kōrero mō 
tōna ake reka.” The saying refers to 
the kumara not speaking about its 
own sweetness.

Before a life in law, Judge 
Taumaunu was a career soldier. 
His whānau moved to Christchurch 
from Gisborne when he was young 
and it was there that he attended 
Riccarton High School. At 16, he 
joined the New Zealand Army as 
a Webb Class Regular Force Cadet 
and served as a Regular Force soldier 

District Court 
should be fair 
system for all
BY NICK 

BUTCHER

for a year and a non-commissioned 
officer in the Royal New Zealand 
Signals Corp for a further four years.

After leaving the force he turned 
his mind to the law. When Judge 
Taumaunu began his law studies 
at Victoria University in Wellington 
there were very few other Māori stu-
dents in his classes, something that 
has changed over the past 20 years. 
In 1993 he graduated and initially 
was a solicitor with the Immigration 
Service before moving back to the 
East Coast in 1994 where he prac-
tised as a barrister for a decade. It 
was in Gisborne that he became 
heavily involved in the court 
system, gaining vast experience in 
jury trials, as a Youth Advocate in 
the Youth Court, and as a lawyer for 
child and counsel to assist in the 
Family Court.

Judge Taumaunu was appointed 
to the District Court bench in 
2004 and notes that the bench 
is becoming more diverse in its 
makeup – which perhaps reflects 
the communities it now serves.

He is a fluent te reo Māori speaker. 
His tribal affiliations are Ngāti Pōrou 
and its sub-tribe Ngāti Konohi, and 
Ngāi Tahu. He was the first person 
from Ngāti Konohi to gain a law 
degree and to practise as a barrister 
and solicitor.

‘Access to Justice’ 
means a fair hearing
Judge Taumaunu’s views on what 
access to justice should look like are 
a powerful narrative about fairness 

PEOPLE IN THE LAW
P r o F I L E
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◂  Left to right: Mrs Ingrid 
Taumaunu, the CDCJ, the Chief 
Justice and Dame Areta Koopu 
(Chief’s cousin)
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for everyone.
“Access to justice in a modern sense needs to be looked 

at in the context of what are unprecedented calls for trans-
formative change. That is a call that is essentially being 
directed at the District Court.”

He says it should be remembered that 95% of the justice 
dispensed in New Zealand is across the District Court 
jurisdictions.

“The consistent theme that comes through is that 
ordinary New Zealanders who are having contact with 
the court in whatever form it may be – as a victim of a 
crime, as a defendant in a criminal case or as a parent 
or guardian in the Family Court or a person who needs 
a dispute resolved in the civil jurisdiction – there’s a 
sentiment that either they can’t access justice or that 
when a person comes to court, they’re not being heard 
or understood,” he says.

“That translates into some people feeling as if they 
didn’t get a fair trial or they haven’t been heard properly.”

It’s a big challenge that must be addressed, he says, 
regardless of whether they agree with the outcome of 
a case.

“It’s not so much about the outcome, it’s about the 
process that we’re adopting to ensure that they actually 
are heard and understood and that they believe they have 
had a fair hearing,” he says.

Judge Taumaunu has a close connection with his Māori 
culture and heritage. He has been the tangata whenua 
representative on the Chief Judge’s Advisory Group 

and has chaired the Kaupapa Māori Advisory Group. In 
these roles he has been a driving force in encouraging the 
District Court to embrace tikanga as a way to enhance 
Māori engagement and confidence in the court.

Pioneer of the Rangatahi Courts
The new Chief District Court Judge is regarded as a pio-
neer of Ngā Kōti Rangatahi o Aotearoa – the Rangatahi 
Courts – having developed the first Rangatahi Court 
in Gisborne in 2008. In 2017 he received the Veillard-
Cybulski Award, an international tribute recognising 
innovative work with children and families in difficulty, 
through the Rangatahi Courts initiative.

Ngā Kōti Rangatahi operates under the same law 
as the Youth Court. Young people who admit to their 
offending have the option of having their Family Group 
Conference Plan monitored by the court on a marae, 
following Māori cultural processes. Pasifika Courts also 
operate in the same way, but are held in Pacific churches 
or community centres and follow cultural processes. 
These courts are designed to help Māori and Pacific 
young people to engage in the youth justice process. 
They are also designed to better involve Māori and Pacific 
families and communities in the youth justice process.

Over-representation of Māori 
in the justice system
Māori make up 51% of the prison population. It’s a tragic 
statistic and Judge Taumaunu says the country must 
do better.

“The over-representation of Māori is simply too great. 
As the leader of the District Court bench, we will need 

▴  Photos supplied by the Office of the Chief District 
Court Judge. 
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to take a very calm and measured 
approach to this long-standing 
issue.

“One of the ways to do so is to 
build on the initiatives that we 
have already taken. We need to 
develop best practice lessons that 
we are learning from courts such as 
Rangatahi and the Matariki Court 
and all of the other specialist and 
therapeutic courts and ensure that, 
from Kaitaia to Invercargill, all New 
Zealanders are able to benefit from 
those best practice lessons,” he says.

Judge Taumaunu says he intends 
to lead from the bench in tackling 
the complex issues facing the court 
system.

“Ultimately, I’d like us to get 
to a point over the next eight 
years while I’m in this role that, 
regardless of what court a person 
has contact with in New Zealand, 
they’ll get a similar access to justice 
experience. How this will look and 
work, is something we’ll work on,” 
he says.

Life outside law and the 
importance of whānau
Spending time with family is very 
important to Judge Taumaunu. He 

is married with three adult children, and there is also 
his extended family from the East Coast.

He comes from the small seaside village of Whāngārā 
near Gisborne. If that village appears familiar, is because 
it was featured in the New Zealand movie Whale Rider.

“Where I come from there is a huge emphasis on 
manaakitanga for visitors. To me that’s about diving 
and collecting seafood. That’s a big part of how I spend 
my recreational time,” he says.

On 19 October, a special sitting for Chief Judge 
Taumaunu was held at the Whāngārā Marae.

Of over 250 people in attendance there were nearly 
60 judges representing all jurisdictions, including the 
Chief Justice.

Serving his marae is also a priority for Judge Taumaunu 
and he gains a lot of satisfaction from being a role model 
to young Māori, particularly lawyers.

“When I decided to leave the army and go to law 
school, I was inspired by Sir Apirana Ngata who was 
born on the East Coast. I was inspired by the idea that 
he was a Māori and following in his footsteps resonated 
very deeply with me.

“The appointment of Justice Joe Williams to the 
Supreme Court, my appointment to this role and the 
fact that we have Judges of the District Court who are 
Māori throughout the country, including Judges of the 
Māori Land Court, I think young Māori lawyers should 
take on some confidence in expressing themselves as 
Māori and be encouraged by the bench. Many of these 
calls for transformative change are not going to be led 
just by the judiciary, they need to be led by the law 
profession as well,” Judge Taumaunu says. ▪

We need to 
develop best 
practice lessons 
that we are 
learning from 
courts such as 
rangatahi and the 
matariki Court and 
all of the other 
specialist and 
therapeutic courts 
and ensure that... 
all New Zealanders 
are able to benefit 
from those best 
practice lessons
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It is well-known that competition for holiday 
jobs in the legal profession is fierce. But what is it like 
job hunting when you also have a disability?

A discussion paper produced by the independent think 
tank Maxim Institute, Acknowledging Ability: Overcoming 
the barriers to employment for people living with disabilities, 
reports that 74% of people with a disability who are not 
in work, want to work, but face more complex barriers 
during the hiring process than those without a disability.

Battling pre-conceived prejudices and misinformation 
are the obvious barriers to gaining employment, and for 
students studying to work in high pressure professions 
like law, job hunting is even harder.

Pilot programme
In late 2018, Buddle Findlay joined with the Halberg 
Foundation to create the Buddle Findlay & Halberg Career 
Experience Programme.

The pilot programme they designed was a way to 
provide practical work experience for university students 
with physical disabilities to combat prejudices and 
pre-conceived ideas and give them practical workplace 
experience. To achieve this, Buddle Findlay partnered 
with the Halberg Foundation’s Youth Council and 
hired three of its members to work in their Auckland, 
Wellington and Christchurch offices.

“When the Halberg Foundation approached us about 
a work experience opportunity, we got really excited,” 
says Buddle Findlay Chief Executive Philip Maitland.

“This is a way for us to be able to give an opportunity 
to Youth Council members to experience day-to-day 
work in a professional services firm.”

One of the three council members employed was first-
year Māori studies and law student Thomas Chin, who 
has cerebral palsy. He worked out of the Christchurch 
office for one week in June this year.

His time at Buddle Findlay consisted of participating in 
daily tasks performed by the firm’s staff, networking with 

Building an inclusive 
New Zealand
Halberg Foundation partners 
with Buddle Findlay

BY ANGHARAD 
O’FLYNN

legal professionals, and picking the 
brains of its lawyers about what it’s 
like to work in the legal profession.

“The experience at Buddle Findlay 
has reignited my purpose for choos-
ing law as my chosen field of study 
and allowed me to grow my under-
standing of law on a much deeper 
level,” says Mr Chin.

“Opportunities for disabled 
people looking for work are limited, 
thus simply having the opportunity 
to work and contribute to a work 
environment is personally exciting. 
Not to mention the wider implica-
tions of having an organisation 
that is so willing to combat issues 
surrounding access for people with 
physical disabilities to employment 
in the future.”

Seeing the practical 
side of things
Thomas Chin says he thrived off 
being able to talk to and think 
through ideas with the firm’s law-
yers, to ask as many questions as 
possible and apply the knowledge 
he had learned in school.

“On a personal level, the placement 

The pilot 
programme 
they designed 
was a way 
to provide 
practical work 
experience 
for university 
students 
with physical 
disabilities 
to combat 
prejudices and 
pre-conceived 
ideas and give 
them practical 
workplace 
experience

PEOPLE IN THE LAW
P r o F I L E
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▴  Thomas Chin, Julia Gabrielle, 
and Rennae Hopkins.

is helping me in the sense that it’s 
hard to see the end goal when you 
are sitting in a lecture listening to 
someone talk for an hour.

“Getting to see the practical side 
of things and getting to work out 
what a week in a law office looks 
like, and how I would have to 
adapt in terms of my disability and 
working on how things work in that 
sense,” he says.

Before the placements took place, 
Buddle Findlay partner Hamish 
Kynaston was asked why it is harder 
for those with a disability to find 
employment.

“I think people just default to the 
easy option,” he said.

“When presented with two candi-
dates, people take the path of least 
resistance, and that’s the wrong 
approach. We should be building 
stronger and more inclusive work-
places and valuing the diversity 
that a range of people bring into 
an organisation.”

An important part of the pro-
gramme involves inclusion train-
ing and the Halberg Foundation 
provided Buddle Findlay with this 
before the work experience week.

Benefits from 
inclusion training
The feedback was that staff found 
the training useful. It educated them 
on how to engage with the Youth 
Council members, they learned 
about different types of physical 

bits and there are going to be hard 
bits and I think that’s just the reality 
of it. And yes, it is tiring but that is 
just work and part of living.

“The placement is helping me in 
terms of solidifying why I am going 
down the path I am, in terms of my 
career and what I want to achieve in 
that career, and knowing the good 
bits and the bad bits and being able 
to make an informed decision as a 
result. Nothing beats the real thing.”

The response from both Buddle 
Findlay staff and the Halberg 
Foundation Youth Council members 
was positive all round. While this 
year’s intake was a pilot programme, 
Buddle Findlay will be continuing 
the programme in the foreseeable 
future. ▪

Angharad O’Flynn is a Wellington-
based journalist.
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disabilities, and it also provided 
them with an introductory skillset 
of how to engage with clients and 
other colleagues with either mental 
or physical disabilities.

“The Halberg Foundation is all 
about an inclusive New Zealand, and 
working alongside Buddle Findlay, 
we can see that they’re committed 
to diversity and inclusion,” says 
Shelley McMeeken, Chief Executive 
of the Halberg Foundation.

Buddle Findlay also took away 
some lessons from the Career 
Experience Programme. “It’s a great 
challenge for us to see how well we 
respond and what we can learn from 
working with people with disability 
in a really open and positive way,” 
says Mr Kynaston.

“I think I knew what I was getting 
myself into when I initially came 
across this opportunity,” says 
Thomas Chin of his time at the firm.

“Work is work at the end of the 
day, and there are going to be good 
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There would be few lawyers 
who aimed to practise as long as 
Trevor Booth, who recently retired 
at the age of 90.

“I cannot recall a day when I felt 
I was having to go to the office as I 
always looked forward to going to 
work. I never thought about retiring 
until I had to consider whether I was 
still able to provide the service to my 
clients that they deserved,” he says.

Mr Booth was born in 1928, grow-
ing up on a dairy farm near Waharoa 
in Waikato. He went to Auckland 
Grammar School in the mid-1940s 
and then what was known as 
Auckland University College where 
he gained a Bachelor of Science in 
Pure and Applied Mathematics by 
1949.

At that stage law wasn’t on his 
radar as a career choice and his first 
job was for the AMP Society as an 
actuarial student. By 1955 he had 
moved to Wellington to work at the 
branch office.

“I had made slow progress as an 
actuarial student and when I was 
about halfway through, I changed 
to law and started my studies at 
what was called Victoria University 
College in about 1958,” he says.

The appeal of law
Serving and connecting with people 
was mostly what attracted Trevor 
Booth to law.

“The world is people – not places 
or bank accounts and as an actuary 
my exposure to people would have 
been very limited. I gain a lot of sat-
isfaction knowing that as a lawyer 
my client can leave their concerns 

Retiring from 
practising law at 90
BY NICK 

BUTCHER

in my office and resume a more normal life,” he says.
During his time studying law, Mr Booth began working 

as a law clerk for the firm Luke Cunningham and Clere. 
He was admitted as a solicitor in 1962 and as a barrister 
in 1963. After leaving Wellington to join Innes Oakley 
and Laurenson in Palmerston North, he was offered 
partnership in the firm around 1964. He stayed with 
that firm until 1973 when he moved to Rotorua to work 
for Urquhart Roe and Partners, where he remained until 
1976. That was the year he became a sole practitioner 
in Rotorua.

“I did this until the early 1980s when I was joined 
in partnership by Malcolm Lake and the late David 
Rangitauira.”

That partnership ended in 1984, when the three men 
decided to go their separate ways. From there Trevor 
Booth opened a home office and remained a sole practi-
tioner for the rest of his career. He moved from Rotorua 
to Auckland three years ago.

Law in the 1960s
Rewinding to the 1960s, Trevor Booth remembers very 
different times for the law profession.

“The largest law practices were based in Wellington 
because the head offices of most major companies such 
as banks, insurance and vehicle dealerships were based 
there,” he says.

He says back then major law firms such as Bell Gully 
and Chapman Tripp had perhaps five partners each.

“I vividly remember that the waiting area of Bell 
Gully’s office had a blazing log fire burning during cold 
winter days.”

Areas of practice in the 60s
“As a staff solicitor in a firm where the youngest partner 
was 65, I was given all of the firm’s court work, which 
was mainly minor prosecutions and also family law mat-
ters. In those days debt collection was handled largely 
by law firms and I recall issuing default summonses for 
amounts below $10. I graduated from there to company 
and commercial and trust law and the normal convey-
ancing law and its complications,” he says.

Mr Booth reflects that in those days, clients had a 
solicitor rather than a firm and all lawyers had what he 

describes as ‘broad legal knowledge’.
“But the law was much less 

encompassing than it is today. It 
was practical for a lawyer to handle 
a traffic prosecution as well as wills 
and other areas of law.”

A solicitor’s word 
is their bond
Mr Booth practised law in several 
towns and cities during his long 
career. When he began practising 
in Palmerston North, he says a solic-
itor’s word was their bond, similar 
to a handshake. However, a flurry 
of cases involving money handling 
perhaps changed that philosophy.

“There were four cases where 
there were fraudulent defalcations 
which occurred in the space of a few 
months and about a month after I 
had completed the purchase of a 
property for a client, that client 
came to me and I distinctly remem-
ber his words.

“Trevor, I’m sorry but can you 
show me the title?”

It seemed a solicitor’s word had 
ceased to be a bond and he says 
these days it now means compar-
atively little to clients. He laments 
that law has slowly become a busi-
ness rather than a profession.

The ‘army’ law student 
and courtroom etiquette
Trevor Booth was a fellow student 
of the late Mike Bungay QC.

“Mike and I did various subjects 
together at law school when we 
were doing our degrees. Mike would 
arrive in lectures dressed in his army 
uniform,” he says.

Mike Bungay is remembered 
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for appearing in over 100 murder 
trials and as co-author of Bungay on 
Murder with media commentator 
Brian Edwards. He died in 1993.

“When I joined Luke Cunningham 
and Clere in my early days as a law 
clerk, my desk was next to the late 
Jim Larsen,” he says.

The significance of this is that the 
character of Jim Larsen was part of 
the television series Dear Murderer, a 
story about the life of Mike Bungay 
QC.

When you’ve practised law as 
long as Trevor Booth, memories are 
something you collect. It’s perhaps 
the little details a person remem-
bers that illustrate how things were 
back in more conservative New 
Zealand days, such as this court-
room recollection.

“Haslam J would not allow any 
member of the public who were 
sitting in the courtroom to sit with 
their legs crossed and the registrar 
and the court constable had the job 

During his career, Mr Booth 
always followed a legal philosophy 
that a professional had two main 
duties.

“The first is to the client – who 
I always told my staff is the most 
important person in the room. The 
second is to the profession and its 
rising members. Any fresh out of 
university solicitors I employed 
spent the first month on the other 
side of my desk and after each client 
had been interviewed we discussed 
‘the hows and whys of the situation’. 
They disliked it but one later told me 
that it was the best thing that ever 
happened to her.

“I had a very good idea of how 
my clients were being looked after 
when the time came for them to 
have their own office and conduct 
their own interviews,” he says.

Other uses for legal skills
During his long career Trevor Booth 
used his legal skills in other interest 
areas, such as being one of the first 
Tenancy Tribunal Adjudicators. He 
was also a member of the Bay of 
Plenty Harbour Board during the 
time the Harbour Bridge project 
started.

Mr Booth has been married twice, 
and he and his second wife Bonni 
moved to Auckland in 2016. He has 
six children from the two marriages.

“It was difficult and not in my 
Rotorua client’s interests to main-
tain the Rotorua practice as it had 
been in the past and since making 
the move I have been working less 
hours than normal. I was faced with 
the option of working to develop a 
practice in Auckland which I would 
have had to retire from in a year 
or two or allowing my practice to 
dwindle which is the choice I made,” 
he says.

While he may have retired – in 
June this year – during his career he 
regularly encouraged and mentored 
new lawyers. Mentoring is a skill he 
says young lawyers need the benefit 
of and while practising law is now 
increasingly aided by technology, he 
hopes traditional people mentoring 
will not be made redundant. ▪

of ensuring compliance with this 
ruling,” he says.

There was also the sentencing of 
a man by Hutchison J for murder 
in 1961, which he distinctly 
remembers.

“The mandatory sentence was 
death but he did not place the black 
silk on his head because the aboli-
tion of the death sentence was near 
and a reprieve was almost certainly 
going to be granted otherwise.”

The definition of 
a professional
Mr Booth was given some sound 
ethical advice early in his career, 
when he worked in Palmerston 
North.

“It was ‘A professional puts his 
profession before his pocket’. That 
definition was given to me by the 
late Jim McBride, who was the 
senior partner at the Palmerston 
North firm, McBride Lusk and 
Elwood.”
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Khylee Quince tells it how it is. The associate 
professor of law at Auckland University of Technology 
(AUT) cracks up when discussing one cohort of students 
she teaches.

“Have you ever had to tell judges they don’t know 
how to do something?” she asks with a big grin.

“I have and it doesn’t go down well – at all.”
Ms Quince, of Te Roroa/Ngāpuhi and Ngāti Porou 

descent, is referring to workshops she holds for members 
of the judiciary. They began about three years ago and are 
aimed at improving the level of cultural understanding 
among judges.

“Basics” like addressing people in the courtroom, 
including whānau members, and getting a judge to 
introduce themselves when a new defendant enters, 
are covered. Making meaningful eye contact is also 
brought up.

The proud mother-of-three says traversing these things 
with judges – who are generally accustomed to being 
the lead authority on everything in their workplace – is 
interesting.

“Most lawyers are know-it-alls, but judges are defi-
nitely on their own level,” she says to laughter from 
both of us.

“For some, no one’s challenged them for years on 
anything, and then to have someone like me come in 
and say: ‘You know, you’re not very good at that,’ – well, 
it can be a lot. I suppose I’m quite rude and irreverent, 
but I’m Ngāpuhi and that’s what we do.”

Decades in the business
It should be noted that Ms Quince is being a tad generous 
in her analysis here.

Yes, she is forthright and passionate. However, she 
is far from rude and presumptuous. When I meet her, 
she welcomes me into an office decorated with movie 
posters and memorabilia from her favourite football 
team, Liverpool.

A quick scan of her CV shows why she was approached 
to work with judges on cultural competence problems. 
Aside from her Ngāpuhi genes, the 47-year-old has more 
than 20 years’ experience in teaching and researching law. 
Her areas of interest include criminal, youth justice and 

Khylee Quince
Teaching the judges

BY TEUILA  
FUATAI

family law, as well as Māori in the justice system. She is 
also an outspoken advocate for justice reform. Simply 
put, Ms Quince believes the justice system and those 
working in it must change to honour the principles of Te 
Tiriti and stop further marginalisation of Māori.

A breakdown of her academic career shows most of it 
has been at her alma mater, the University of Auckland. 
During that time, she became the tumuaki Māori – head 
of the Māori student programme. In 2017, an opportu-
nity saw her shift “down the road” to AUT where she is 
associate head of the law school and director of Māori 
and Pacific advancement.

“We do this appallingly”
One of the projects Ms Quince is working on aims to 
implement Te Tiriti education and the history of New 
Zealand law into legal studies.

“I think we do this appallingly … around the country,” 
she says.

The research project is called Indigenising Legal 
Education in New Zealand. It involves all 10 Māori legal 
academics from the country’s law schools. Of those, 
Ms Quince is the longest serving. It has also received 
funding from the Michael & Suzanne Borrin Foundation.

For some, 
no one’s 
challenged 
them for years 
on anything, 
and then to 
have someone 
like me come 
in and say: 
‘You know, 
you’re not very 
good at that,’ – 
well, it can be 
a lot

“We don’t do a lot of work together,” 
Ms Quince says of her fellow Māori 
legal academics. “It’s not because we 
don’t want to, but you’re constantly 
putting out fires in your own whare 
– so this is really important.

“One of our issues for 25 years 
now is how we get better Treaty 
education, and how we get better 
New Zealand-focused law educa-
tion, particularly Māori custom 
law and Pacific law. It’s that area 
of regionally specific law that’s rele-
vant to who we are in Aotearoa. We 
want to do more of that.”

Each of her colleagues had 
been “chipping away” at the issue 
individually, she says, and a col-
lective decision was made to bring 
everything together under one 
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project. They are hoping to have a 
proposal ready for the law school 
deans next year.

“When you’re the minority 
person, you’re always on the back 
foot,” Ms Quince says.

“People take it personally when 
you ask for something – change to 
a systemic thing.

“We take the heat out of that a bit 
with a joint approach. It also gives 
it some proper gravitas and mana 
by saying: ‘We’ve gone around all 
the law schools and we’ve looked 
internationally. Here’s what’s 
happening globally; here are your 
obligations, and here’s how you 
could do it better’.”

Ms Quince also believes the 
cross-university approach will help 
spread the expertise of her colleagues 
to where it is required, particularly 
in the South Island. She notes that 
the University of Canterbury has 
no Māori legal academics, while 
Professor Jacinta Ruru has been 
the sole Māori legal academic at 
the University of Otago for “a very 
long time”. Ms Quince is also the only 
Māori legal academic at AUT.

When I ask her what an outcome 
for the research project could look 
like, without missing a beat, she 
says Te Tiriti education would be 
a compulsory part of legal studies 
and “right up the front” – beginning 
with first-year students.

Auckland’s middle-class
Ms Quince talks about how the 
lack of knowledge around Te Tiriti 
and its impact on New Zealand’s 
legal system among law students 
has remained unchanged through-
out her career. She also says that 
knowledge shortfall is common for 
students at both the University of 
Auckland and AUT.

“It’s just a testament to wide, 
systemic educational failure of all 
people in New Zealand.”

What she has found different at 
AUT is the lack of hostility towards 
Te Tiriti. Ms Quince puts this down 
to the contrast between student 
demographics at each institution.

“AUT pitches itself, and I think 
very appropriately, as the university 

of access,” she says. “Even though 
it is a professional degree, we take 
‘all-comers’. It’s only in coming here 
that I’ve realised that even the Māori 
and Pacific kids at [the University 
of ] Auckland are like the brown 
middle-class.”

While there are “pōhara [poor] 
kids” at the University of Auckland, 
generally they come from two-par-
ent families and have parents who 
work in professions like teaching 
and law, she says.

At AUT, many of the students are 
the first in their families to attend 
university. Nearly half are also not 
school-leavers with many mums 
and dads in their 40s. Additionally, 
the motivation for earning a law 
degree varies widely between the 
student groups, Ms Quince says.

She reflects on how student back-
ground impacts discussions around 
Te Tiriti. The “attitude” among 
certain students at the University 
of Auckland often limited student 
development, Ms Quince says dryly.

“It’s that inherited attitude which 
makes people quite averse to talking 
about the Treaty,” she says.

“Here [at AUT], there’s none of 
that. While they’re just as bad in 
terms of not having the knowledge 
around the Treaty, they don’t have 
an attitude towards it. It means we 
can talk about it without people 
descending into conversations 
around valuing one way of doing 
things over another.”

A South Auckland 
legal education
For Ms Quince, that shift in student 
demographics has broadened her 
ideals around teaching legal studies. 

AUT’s presence in South Auckland 
is a big part of that.

“One of the big selling points 
for me coming here is that we’ve 
opened a campus at Manukau. There 
is a cohort of 80 to 100 students at 
South Campus and they can almost 
do their entire degree in Manukau.”

She believes the success of AUT’s 
law school lies in developing its pro-
gramme at Manukau. A big part of 
that involves increasing interaction 
of the university with the legal com-
munity in South Auckland so students 
are regularly exposed to practical 
situations in the local community.

“Our [South] campus is right next 
to the courts, the police, next to all of 
the lawyers and the Public Defence 
Service. There’s a legal community 
hub that is in really close proxim-
ity to our campus, and I think that 
provides us with an opportunity to 
give them a South Auckland legal 
education,” Ms Quince says.

“It should be much more practi-
cal, and there should be tie-ins with 
community institutions and marae 
out there, and really examine what 
is going on in New Zealand’s biggest 
growing city.”

Transforming that vision to 
become part of the AUT legal cur-
riculum is a “work in progress”. The 
department is only 10 years old, so 
there is plenty of room for growth, 
she says. For now, it is listed as one 
of Ms Quince’s medium to long-term 
goals. And just like Te Tiriti educa-
tion for law students, she is working 
to make sure it occurs sooner, rather 
than later. ▪

Teuila Fuatai is an Auckland-based 
freelance journalist. 

Announcement
Ross Knight, a specialist in trust, estate and relationship 

property litigation, will be retiring as a partner of TGT Legal 
on 31 October 2019, to practice as a barrister sole, from 1 

November 2019.

Ross will be joining Old South British Chambers situated on 
level 3 South British Insurance Company Limited Building, 

3-13 Shortland Street, Auckland CBD.

www.rossknight.com
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Tell us about yourself?
For starters, I’m not a lawyer. My background is in 
finance and management consulting, but I’ve been 
doing legal operations for over 16 years. I started that 
journey working for Orrick’s COO focusing on firmwide 
profitability. After that, I was asked to join Google as 
their first legal operations hire. Today, Google’s legal 
operations team has grown to over 50 team members 
who are responsible for overseeing key aspects of 
financial performance management, outside counsel 
management, systems/tools, and internal operations. In 
addition to my role at Google, I am the current President 
of CLOC (Corporate Legal Operations Consortium), a 
global organisation whose mission is to help legal 
operations professionals and other core corporate legal 
industry players optimise legal service delivery models.

What does legal innovation 
mean to you?
To me, being innovative just means taking something 
that currently exists and trying to do it a little differently.

What role does technology 
play in innovation?
While technology is a fantastic enabler of innovation, it 
is not a requirement. There are plenty of ways to innovate 
and make a massive impact without any technology. That 
said, in today’s day and age, technology does create so 
many opportunities for us to unlock value through auto-
mation, improved accuracy, increased efficiencies, data, 
etc. We’ve already seen technology enable law firms and 
legal departments to gain insights into productivity and 
value. This transparency has driven increased demand 
for big changes across the legal landscape.

What pressures are organisations facing 
in the delivery of legal services?
We’re all facing more pressure to be responsible stewards 
for our companies and to ensure we are maximising the 
value of all our resources whether that is money, people, 
vendors, tools, etc. As the demand for legal services 
continues to grow and the complexity of the legal and 

The Innovators
Mary O’Carroll, Director, Legal Operations, 
Technology and Strategy at Google

LawFest organiser Andrew King continues a series of interviews with 
key legal professionals with their innovation and technology stories.

regulatory environment we operate 
in increases, we’re being forced to 
think more creatively about how to 
meet these needs.

What developments do 
you see in how legal 
services are delivered?
In recent years, we’ve seen increased 
disaggregation of legal services, the 
emergence of alternative service 
providers, an explosion in legal 
technology, and new career paths 
for lawyers and legal profession-
als. Corporations are demanding a 
change in the way legal services are 
delivered and it can be seen in the 
way we are purchasing.

What opportunities 
has legal innovation 
brought to you?
I’ve been fortunate to have built my 
legal career at places like Orrick and 
Google – organisations that embrace 
legal innovation and challenge the 

status quo. As someone who did 
not come from a legal background, 
I always approached this industry 
as an outsider and continually asked 
“why?”. Through this, I’ve found 
myself in a wonderful situation 
where I get to work alongside the 
smartest people I know, collectively 
tackling some of the industry’s 
greatest problems.

What are some of your 
tips to start innovating 
or developing an 
innovative mindset?
Look for problem statements, ask 
why, launch and iterate, believe in 
continuous improvement, measure 
everything, and remember that fast 
is always better than slow.

Why is it important for 
legal professionals to 
continue to learn about 
legal innovation and 
leveraging technology?
Because the legal profession and 
the way services are delivered in 
the future are going to look vastly 
different than they do today. We’re 
living in a unique time where we 
have the opportunity to shape 
the future and not just wait to see 
what happens. I, for one, find that 
extraordinarily energising. ▪

San Francisco-based Mary O’Carroll 
will be the keynote speaker at LawFest 
2020, which will be held at the Cordis 
Auckland on 18 March 2020. Further 
details can be found at https://www.
lawfest.nz/
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Lord Thomas, the former Lord 
Chief Justice of England and Wales, 
is a member of a relatively small 
group of legal professionals who 
can talk confidently about Artificial 
Intelligence (AI) and the digital 
revolution that is engulfing the 
profession.

Lord Thomas was in New Zealand 
recently as the Law Foundation’s 
2019 Distinguished Visiting Fellow. 
He spent time during September 
and October at all six law schools 
talking about “The digital revolution 
and the law”.

He says he was attracted by new 
technologies when he realised that 
IT was needed to modernise the 
UK’s court filing system, to enable 
people to file online, and to organise 
paperwork in a better way, while 
overall making the court system 
more efficient.

Talking to LawTalk before his 
speech at Victoria University of 
Wellington, Lord Thomas referred 
frequently to how the digital revolu-
tion is affecting the legal profession 
in the United Kingdom. Given the 
state of global technology, he noted 
that his answers could also reflect 
the changes and challenges in the 
legal profession in New Zealand.

Lord Thomas says British courts 
have suffered from swinging cut-
backs over the past few years, with 
dozens closing or being earmarked 
for closure – although he notes the 
Scottish government has tried to 
prevent the trend toward closing 

“There’s no reason why 
you can’t bring justice 
closer to the people”
BY CRAIG 

STEPHEN

rural courts. He says that with fewer 
courts, digital technology will be 
crucial.

“Where I see IT as important 
for courts is, firstly, it presents an 
opportunity for maintaining much 
more flexible small courtrooms. 
Because you can keep case papers 
online, there isn’t the problem of 
going around with large quantities 
of paper; secondly, you can access 
more information; and thirdly, you 
can operate in an environment that 
isn’t necessarily the old courtroom, 
and you can have temporary court-
rooms in say, a municipal office or 
somewhere else that is quiet with 
good wi-fi connections. There’s no 
reason why you can’t bring justice 
closer to the people. Or alterna-
tively you can use remote access, 
video links, and pop-up locations 
to enable people to communicate 
from their small town to the city.

“Over the last year, having exam-
ined numerous witnesses over video 
connections, I am persuaded that it 
is almost as good as having someone 
in person.”

But he says that such moves 
will also require some careful 
consideration.

“We have to adapt. You have to 
make certain that there is no one 
else in the room signalling or trying 
to tell the person what to say. The 
quality of audio-visual links has 
improved exponentially over the 
last five-plus years and if you asked 
me the question ‘is it better to do 
it that way, or not at all’, I would 

definitely say yes.
“And I think in an awful lot of 

situations where you can use video 
links, for example, in the UK, we 
take a lot of evidence from children 
and other vulnerable people by a 
remote link, and once you do that 
it does not matter where the link is. 
So I think there is a lot you can do 
to try and bring justice back to the 
small communities.”

Will jobs be lost, 
or created?
Lord Thomas admits that people are 
entitled to be “slightly worried” by 
the prospect of AI and, as the legal 
profession is generally conservative 
(“with a small c”), it doesn’t always 
take easily to change.

“So I think people often underes-
timate the need for one to explain, 
to help, to lead; it’s an empathy I 
have with people who face change 
and the changes are quite profound.”

He is also keen to stress that while 
there will be, naturally, some legal 
jobs being shed, fears over massive 
job losses as computers do the more 
routine tasks currently done by 
lawyers, are over-stated.

“I think it’s likely to lead to 
a change in jobs. For example, 
there is much wider use of AI to 
review documentation, not only 
in the discovery process but also in 
reviewing contracts and finding out 
what clauses they contain for the 
purposes of mergers and acquisi-
tions. So yes, you may see jobs going 
there, but there will be other jobs 
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that will come to replace these. I 
think it may be that the students 
realise that the traditional way of 
becoming a lawyer changes a bit, 
as we get used to the rapid changes 
made by the digital revolution.

“But on the other hand, it pro-
vides opportunities for people to 
have greater access to justice and 
therefore that creates more work in 
that area. Furthermore, I have no 
doubt that the more we go down 
the route of the digital revolution, 
the more regulation we are bound 
to see and that will bring more work 
for lawyers; at the moment it is very 
free market, but this will not last.”

A varied career
Lord Thomas (of Cwmgiedd to 
give him his full title) studied at 
Cambridge and the University of 
Chicago. He practised at the com-
mercial bar in London from 1972 to 
1996, becoming a QC in 1984. He 
was appointed to the High Court of 
England and Wales in 1996, was suc-
cessively a Presiding Judge in Wales, 
Judge in Charge of the Commercial 

Court, the Senior Presiding Judge for 
England and Wales, a Lord Justice of 
Appeal and President of the Queen’s 
Bench Division. And he was Lord 
Chief Justice of England and Wales 
between 2013 and 2017.

He currently practises as an arbi-
trator, is Chancellor of Aberystwyth 
University in west Wales and 
President of the Qatar International 
Court.

One of the subjects Lord Thomas 
spoke on at the law schools was how 
the digital revolution relates to the 
rule of law, and how it could provide 
access to justice for everyone who 
needs it.

“I think one of the very big 
problems we face, certainly in the 
UK, is that access to justice has 
become very much more difficult 
for a number of different reasons; 
one is cost – we tend to make our 
procedural system very expensive 
and very complicated to use and 
I think one of the benefits of IT is 
that you can simplify and make a 
procedural system more efficient – 
you can provide advice, to an extent, 

online. For example, when someone 
wants to apply for a driving licence, 
the self-guiding forms are a consid-
erable way forward.”

Never forget the 
small-town lawyer
Lord Thomas addressed the impact 
the digital revolution will have on 
legal education, in particular what 
needs to be done to help the present 
legal profession to adapt.

“I think there are two things. One 
– and again I’m talking strictly about 
the UK – there is no doubt that a big 
corporate law firm can see its own 
way to doing what needs to be done, 
to devising and developing its own 
systems. But we forget at our peril 
the need to help the small-town 
solicitor or barrister, and to enable 
them to (a) have proper advice on 
what they need, and (b) cooperate 
with each other and develop. There 
is no doubt that the small-town 
solicitor is finding that coming to 
terms with the changes impelled 
by doing things differently is quite 
tricky.

“In some senses you have to look 
on lawyers as an integral part of the 
local community, therefore needing 
the kind of help that other impor-
tant parts of a local community also 
require. You shouldn’t necessarily, 
certainly in the UK, regard small-
town lawyers as wealthy plutocrats 
who don’t need any help.”

Lord Thomas talked on the tour, 
at the end of his sessions, on the 
lessons from the Brexit process, 
which he says was an attempt to 
look at such legal issues as how 
to negotiate; the adequacy of the 
legislative process and scrutiny of 
vast bodies of new legislation; the 
capacity and capability of executive 
and the legislature; the retention of 
European Union law in the UK and 
the choices of legal regime for the 
future; and the position of the judici-
ary. He added that he stuck to those 
subjects without expressing a view 
on the merits of Brexit, particularly 
when addressing the effect of the 
UK Supreme Court decision on the 
prorogation of Parliament which 
was given during his visit. ▪
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Tau r a n g a-ba s e d  c o m pa n y G D 
(Tauranga) Ltd has been successful in the 
Employment Court, with the judgment in 
their test case GD (Tauranga) Ltd v Price 
& Others [2019] NZEmpC 101 confirming 
the legality of their decision to switch to 
paying their employees their “relevant 
daily pay” under the Holidays Act 2003 
when they take sick leave, bereavement 
leave or public holidays (“other leave”). The 
judgment has clarified the law on what 
method of calculation an employer may 
use for employees who are paid a base 
salary plus commissions when they take 
other leave under the Act and may have 
wide-reaching implications for employees 
across the country who are paid in the 
same manner.

A dispute arose in 2016 between the 
employer and its sales representatives 
who sell house and land packages when 
it switched from paying their “average daily 
pay” (ADP) calculated under s 9A of the 
Act for other leave taken to paying their 
“relevant daily pay” (RDP) under s 9. The 
employees earn large commissions from 
time to time when house sales are settled, 
and are also paid a base salary that is 
equivalent to the minimum wage.

The employer had previously paid the 
employees for other leave using the ADP 
calculation, sometimes resulting in the 
employees receiving payments in excess of 
$1,200 for a single day of leave. By contrast, 
after the employer switched to using the 
RDP method in 2016 following advice that it 
was legally able to use either method, such 
payments were reduced to approximately 
$120-$130 per day.

Test case clarifies law on 
leave payments for employees 
paid on commission
BY PETER CROMBIE AND TANIA WAIKATO

The employees disputed the employer’s 
ability to switch calculation methods, and 
four separate legal opinions obtained by 
either side to the dispute provided con-
flicting interpretations of the law. The law 
in this area regarding the appropriate use 
of either the RDP or ADP calculation had 
become unsettled since the introduction 
of the ADP definition in 2011, with previ-
ous decisions in the courts and the ERA 
providing differing interpretations.

The employer, represented by Cooney 
Lees Morgan, was granted leave to have 
the application heard as a test case in the 
Employment Court, on the basis that this 
was an important question of law that 
could have wide-reaching implications 
for employees across the country who 
are paid by base salary and commissions. 
The court acknowledged that its decision 
“may have wider ramifications in the 
workforce” and noted that the question 
was recently touched on by the Holidays 
Act Taskforce, who noted that s 9A was 
not “explicit” about what was required 
when an employer can determine both 
RDP and ADP.

The court’s decision
The case was heard by a full three judge 
court, and confirmed the employer’s 
view that where an employee’s daily pay 
varies during their usual pay period (as is 
usually the case for employees who earn 
commissions) but the employer is still 
able to calculate their RDP, the employer 
has a discretion as to whether it uses an 
employee’s RDP to calculate their pay for 
other leave, or whether it uses an employ-
ee’s ADP.

The court further confirmed that the 
discretion is ongoing, and is not somehow 
abandoned or eliminated by an employer’s 
choice to use one particular method on 
any given occasion:

“[35] In the present case it is possible for 
GD Tauranga to calculate RDP even though 
the employees’ daily pay varies within the 
pay period when the other leave falls, but as 
indicated from the authorities and materials 
relied upon, in that situation, the employer 
has a discretion as to whether it applies RDP 
or ADP. We can see no impediment to GD 
Tauranga altering the previous method of 
payment from ADP back to RDP. That dis-
cretion vests in the employer in this case. 
Indeed, it is conceivable that a need arises 
for an employer to change between RDP and 
ADP for other leave on a reasonably regular 
basis if the employment circumstances 
periodically change such that calculation of 
RDP becomes neither possible nor practical 
and s 9A comes into effect.”

The confirmation of an employer’s dis-
cretion to pay either RDP or ADP for other 
leave taken under the Act where these cir-
cumstances apply will come as a welcome 
relief to many employers across the country 
who have grappled with the correct way to 
pay their employees. The decision is already 
receiving attention from employment law 
experts and the ongoing implications for 
employers and employees will continue to 
unfold over the coming months. ▪

Peter Crombie  pcrombie@clmlaw.
co.nz is a partner, and Tania Waikato 
 twaikato@clmlaw.co.nz an associate 
at Cooney Lees Morgan. They represented 
the firm in the case.
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For over seven years now, the efforts 
of the United States to extradite Kim 
Dotcom and three other Megaupload 
executives have been a burning issue 
in the media. Yet, for all this publicity, 
comparatively little light has been shed 
on the intricate legal issues at stake, which 
have implications well beyond the current 
case – not only for the law of extradition 
but also for copyright law including the 
liability of Internet Service Providers (ISPs) 
for copyright infringement.

Over the course of six days in June this 
year, the Supreme Court heard appeals by 
the four extradition respondents in what 
can generically be referred to as the Dotcom 
proceedings. They have appealed against 
findings of the District Court, confirmed 
by the High Court and Court of Appeal, 
that they are “eligible for surrender” to 
the United States in order to face trial for 
charges arising out of alleged criminal cop-
yright infringement by users of websites 
they operated.

Extradition is a relatively exotic bird in 
New Zealand. In contrast with Canada, for 
example, where multiple extradition cases 
are dealt with by the courts every year, our 
Extradition Act 1999 has not been greatly 
tested since its enactment two decades ago. 
Enter the Dotcom proceedings, in which 
nearly every aspect of the extradition 
process has been challenged and is being 
subject to scrutiny by the higher courts.

It is impossible, in a short article, to detail 
or do justice to the myriad issues that have 
arisen in these proceedings. However, below 
is a brief overview of some of the matters 
to be determined by the Supreme Court.

Why you should care 
about the Dotcom 
extradition proceedings
BY AMANDA HYDE AND PETER SPRING

What’s the story?
Many readers will recall how the Dotcom proceedings began: a 
January 2012 dawn raid by heavily armed police on the sprawling 
Dotcom mansion; with four Megaupload executives being arrested 
and brought before the court in response to a request by the 
United States government for their extradition.

Much water has gone under the bridge since then. Two aspects 
of the case have already been determined by the Supreme Court: 
the issue of disclosure in extradition proceedings: Dotcom v United 
States of America [2014] NZSC 24, [2014] 1 NZLR 355; and the legality 
of search warrants executed in the January 2012 raid: Dotcom v 
Attorney-General [2014] NZSC 199, [2015] 1 NZLR 745. However, the 
pivotal issue, namely whether or not the respondents can be extra-
dited, is not one that has received a great deal of public attention.

The charges against the respondents in the US arise out of their 
operation of Megaupload and related websites. The United States 
alleges that the respondents were part of a criminal conspiracy to 
commit copyright infringement, and that they have unlawfully 
encouraged and profited from copyright infringement by users of 
those websites. Although Megaupload was a Hong Kong company, 
and none of the respondents were based in the US, jurisdiction is 
claimed by the US primarily on the basis that Megaupload leased 
space on computer servers located in Virginia.

In very general terms, it is up to the New Zealand courts to decide 
whether the respondents are “eligible” for extradition. Whether 
or not they are actually extradited is a decision that would be 
made by the Minister of Justice if the courts determine that the 
respondents are so eligible. We note that a similar decision by 
the minister in relation to an extradition request by China was 
recently quashed by the Court of Appeal in Kim v Minister of Justice 
[2019] NZCA 209 – where leave to appeal to the Supreme Court 
was granted on 20 September 2019: [2019] NZSC 100.

In December 2015, the District Court found that the respondents 
were eligible to be extradited in relation to all of the charges 
against them. The High Court found, in a February 2017 judgment 
(Ortmann & Ors v United States of America [2017] NZHC 189), that the 
District Court had fundamentally misunderstood its statutory task. 
However, the High Court confirmed the District Court judgment 
on the basis that the correct overall outcome had been reached. 
Last year, the Court of Appeal essentially upheld the High Court’s 
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findings (Ortmann & Ors v United States of America [2018] 
NZCA 233).

Eligibility for surrender under the Act
Whether the respondents are eligible for surrender is 
governed by s 24 of the Act. The two key inquiries for 
the extradition court are:
1. Under s 24(2)(c): Whether the offences with which 

the respondents are charged in the United States are 
“extradition offences”; that is, offences for which New 
Zealand allows extradition. “Extradition offence” is 
defined in s 4 of the Act.

2. Under s 24(2)(d): Whether the evidence adduced at 
the extradition hearing would justify the respondents’ 
trial in New Zealand if “the conduct constituting the 
offence” had taken place here.

The meaning of these tests has been debated at every 
level in the Dotcom proceedings. Each of the District 
Court, High Court, and Court of Appeal has applied a 
different interpretation of the legal tests.

The Court of Appeal agreed with the respondents 
that the former leading authority on s 24, United States 
of America v Cullinane [2003] 2 NZLR 1 (CA), should be 
overturned on the basis that it wrongly jettisoned the 
fundamental principle of double criminality. Double 
criminality requires that conduct must be criminal 
in the requested, as well as the requesting, countries 
before extradition can be ordered. This finding has been 
challenged by the United States in the Supreme Court.

Section 24(2)(c): Offence categorisation
The primary issue under this provision is whether the 
conduct underlying the US charges either falls within the 
scope of an offence described in the relevant extradition 
treaty (on a Cullinane approach) or makes out a domestic 
New Zealand offence (if Cullinane remains overruled).

The United States says the alleged conduct in this 
case corresponds with “conspiracy to defraud”, which 
is an offence described in the NZ-US Treaty but which 
was subsequently repealed by way of an amendment 
to the Crimes Act (so can only be relied on if Cullinane 
applies). The US also relies on certain other New Zealand 
offences which are deemed to be described in the Treaty 
by virtue of s 101B of the Act. Copyright infringement is 
not included in the NZ-US extradition treaty but s 131 
of the Copyright Act 1994 may be deemed to have been 
described in it, if the requirements of s 101B of the Act 
are met.

The US charges rely on allegations of copyright 
infringement by users of the Megaupload websites. The 
High Court held that the kind of copyright infringement 
alleged by the US is not criminalised under s 131 of the 
Copyright Act (although infringement may be challenged 
in civil proceedings). This was overturned by the Court 
of Appeal, and argued again before the Supreme Court. 
The question is whether infringement of copyright by 
“communication” (essentially online transmission) is 
criminalised under s 131 and, if so, whether or in what 
circumstances an ISP can be criminally liable for such 

predecessor under the Extradition Act 1965 were always 
interpreted as applying an ordinary committal test, ie, 
requiring a requesting state to make out a prima facie 
case in relation to a New Zealand offence. In the present 
proceedings, the United States has argued for a different 
test altogether, saying that evidence is only required of 
a requested person’s alleged acts and/or omissions (not 
the circumstances in which those acts or omissions took 
place, or the results of the acts/omissions). This was 
accepted by the High Court, which held that matters 
such as whether a file stored by Megaupload was an 
infringing copy of a copyright work did not fall within 
acts or omissions, and so did not need to be inquired into.

Having overturned Cullinane, the Court of Appeal took 
a different approach. The court accepted that evidence 
should be measured against ingredients of a domestic 
offence, but evidence would only be required of ingre-
dients representing the “essential criminality alleged”. 
The Court of Appeal went on to find that there would 
be “no point” in requiring the United States to prove 
any copyright to a prima facie standard, although it 
suggested in the alternative that copyright may be able 
to be inferred from the evidence that was provided.

The respondents argue that the lower courts have 

infringement by its users.
The US further argues that copy-

right infringement that is not crim-
inal under the Copyright Act could 
nevertheless be prosecuted under 
the Crimes Act. Specifically, the 
US claims that an ISP whose users 
infringe copyright could be liable for 
prosecution under ss 228 (dishonest 
use of a document), 240 (obtaining 
or causing loss by deception) or 249 
(accessing computer system for 
dishonest purpose). This is opposed 
by the respondents, who say these 
offences do not represent the true 
criminality being alleged by the US.

Section 24(2)(d): 
Prima facie case
Section 24(2)(d) is what is known as 
a “protected provision” under s 11 
of the Act, meaning it cannot be 
altered or overridden by an extra-
dition treaty. It was described by 
the Supreme Court in the disclosure 
case ([2014] NZSC 24, [2014] 1 NZLR 
355) as a fundamental safeguard for 
requested persons.

Until Cullinane, s 24(2)(d) and its 

▸  Kim Dotcom at the Moment 
of Truth event at the Auckland 
Town Hall, September 2013 
 Robert O'Neill ba
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wrongly changed the established 
legal test, to absolve the United States 
from proving an essential aspect of 
the case, ie, whether there has in fact 
been copyright infringement.

Judicial review
The respondents’ appeals under the 
Act were required to be made by 
way of case stated on questions of 
law only. Concurrently with their 
appeals, the respondents filed 
applications for judicial review of 
the District Court’s determinations 
on eligibility for surrender and stay 
applications filed by the respond-
ents. They sought to review the pro-
cess followed by the District Court, 
which they say was unfair, and for 
errors of law to be considered in 
that context.

The High Court considered only 
one aspect of the judicial reviews, as 
it considered all the other grounds 

case, the US has (thus far) success-
fully argued for the legal test to be 
narrowed down in its favour. As the 
respondents have submitted in the 
Supreme Court, there is no prece-
dent in New Zealand or any compar-
ative jurisdiction for a conduct-only 
or “essential criminality”-only test 
to be applied under s 24(2)(d): the 
approach proposed by the US relies 
on a novel interpretation of case law 
relating to categorisation of offences 
under s 24(2)(c).

Depending on how the copy-
right/Crimes Act relationship is 
dealt with by the Supreme Court, 
this could have far-reaching 
implications in New Zealand. For 
example, private individuals who 
infringe copyright online may 
unwittingly become liable for crim-
inal prosecution under the Crimes 
Act, despite not being criminally 
liable under s 131 (which is limited 
to infringement in the course of a 
business). ISPs in New Zealand, and 
overseas ISPs providing services to 
New Zealanders, will obviously be 
concerned as to the extent of their 
own potential criminal liability in 
this country for users infringing 
copyright online. It is not unre-
alistic to imagine this could have 
an impact on availability of online 
services for New Zealanders.

Quite apart from extradition law, 
the Court of Appeal’s findings on 
judicial review constitute a substan-
tial limitation on the Court’s inher-
ent supervisory jurisdiction. Where 
rights of appeal exist but are limited 
to questions of law, the effect of the 
Court of Appeal’s decision is that 
judicial review is unavailable. Given 
the diverse and numerous contexts 
in which appeals are limited in this 
manner, such a constraint could 
have a wide impact.

It follows that, while extradition 
itself is not a commonplace subject, 
the forthcoming decision of the 
Supreme Court is likely to have 
broad application and relevance to 
us all. ▪

Along with Grant Illingworth QC, 
Peter Spring and Amanda Hyde rep-
resent two of the requested per-
sons in the Dotcom proceedings.

could be considered within the context of the case stated 
appeals. When granting leave to appeal, however, the High 
Court said the stay applications should be considered 
under appeals as of right against the judicial review deci-
sion (Ortmann v United States of America [2017] NZHC 1809).

The Court of Appeal, for its part, labelled the judicial 
review proceedings as an abuse of process, finding that the 
respondents were “attempting… to circumvent the care-
fully circumscribed appeal rights under the Extradition 
Act”. That is, where appeal rights are deliberately limited 
(such as to errors of law only), the courts’ jurisdiction 
cannot be expanded by recourse to judicial review.

Why does this matter?
The United States argues that New Zealand is bound by 
treaty to surrender persons located here for conduct that, 
while criminal in the US, is not criminalised under New 
Zealand law. This has obvious relevance to everyone in 
New Zealand in terms of certainty of the law. So much 
of our lives and businesses is conducted online, with 
servers generally located in numerous foreign jurisdic-
tions. In accordance with what criminal law are Kiwis 
to conduct their behaviour?

Further, rather than make out a traditional prima facie 
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Governance of societies
Under the proposals, every incorporated society will be 
required to have a committee of at least three “natural 
persons” with responsibility for the affairs of the society. 
Incorporated society constitutions will be required to 
contain rules setting out the composition, roles and func-
tions of the society committee, including the number 
of committee members, the election or appointment of 
committee members, the terms of office of committee 
members, the qualifications for appointment of commit-
tee members, and the grounds for removal of committee 
members from office.

Every incorporated society will be required to have 
a statutory “contact officer” (with whom the Registrar 
may communicate) who is a member of the society’s 
committee, and that person must be eligible to be a 
committee member, must be 18 years of age and res-
ident in New Zealand, may hold any other office as a 
committee member or in the society, and the contact 
officer’s name and address, and any changes, must be 
notified to the Registrar.

A society committee member will be disqualified from 
holding office if he/she is an undischarged bankrupt, 
is prohibited from being an officer of an incorporated 
society under the new Act, is prohibited from being a 
director or taking part in management of an incorpo-
rated or unincorporated body under the Companies Act, 
the Securities Act, the Securities Markets Act, or the 
Takeovers Act, is subject to a property order under the 
Protection of Personal and Property Rights Act 1988, or 
does not comply with any qualifications for officers in 
the society’s constitution.

The new statute will provide that a contact officer, 
committee member or other officer of a society must 

New Incorporated 
Societies Act
Progress Report 3

BY MARK  
VON DADELSZEN

In the third in a series of three articles, Mark von Dadelszen looks at the proposed 
reform of the law relating to incorporated societies. This involves a complete overhaul 
of the existing century-old legislation.

retire if he/she becomes disquali-
fied, but if a person is disqualified 
or banned from being an officer 
of a society but acts as one then 
they will still be deemed to be an 
officer. The actions of any person as 
a society contact officer, committee 
member or other officer will not be 
invalid merely because the person’s 
appointment was defective or 
the person was not qualified for 
appointment to the relevant office.

Statutory duties will be imposed 
on society officers, and owed to the 
society. Those duties will include 
duties to act in good faith and in 
the best interests of the society, to 
use powers for a proper purpose, 
to comply with the statute and 
with the society’s constitution, 
to exercise the degree of care and 
diligence of a reasonable person 
with such responsibilities, not to 
allow society activities to be carried 
on recklessly or in a way likely to 
create a substantial risk of serious 
loss to the society’s creditors, and 
not to allow the society to incur 
obligations that the officer does not 
reasonably believe will be fulfilled.

A professional adviser will not be 
considered to be a society officer 
merely because the adviser gives 
advice to a society.

Incorporated 
society 
constitutions 
will be 
required 
to contain 
rules setting 
out the 
composition, 
roles and 
functions of 
the society 
committee
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Conflicts of interest
Officers of an incorporated society 
with a direct or indirect financial 
interest in a matter will be required 
to disclose, as soon as practically 
possible, that interest to the soci-
ety’s committee and to record that 
interest in the society’s conflicts 
of interest register. An officer who 
has disclosed a financial interest in a 
matter must not vote on that matter, 
but may continue to be counted as 
part of the quorum.

A register of officers’ disclosures 
must be maintained, and be open 
for members’ inspection, with a 
summary presented to each AGM.

Statutory enforcement 
of society obligations
The new Act will provide that a soci-
ety, a member, or a former member 
may apply to a court for orders to 
enforce the constitution, and will 
empower the Registrar to apply to 
a court for orders to enforce the 
constitution if that is in the society’s 
interest and the public interest. To 
guide the Registrar as to what con-
stitutes the public interest (bearing 
in mind the society’s general right 
to be free to manage its own affairs), 
the Registrar will be expected to 
consider the size of a society, the 
income and assets of a society, the 
source of the society’s income and 
assets, the society’s ability or inten-
tion to act, and the impact failure 
to act would have.

The new Act will provide for 
applications to a court for orders 
for redress for officers’ breaches 
of duties. It is proposed that such 
applications may be made by a 
society member or by the Registrar.

A member or a former member 
will also be empowered to apply to a 
court for orders on the grounds that 
conduct of the society has been, is 
being, or is likely to be oppressive, 
unfairly discriminatory, or unfairly 
prejudicial to him or her.

The new Act will provide that 
applications may be made to a court 

by a society, and a member (with the 
leave of the court), or the Registrar 
for orders to restore to the society 
money wrongly paid to members 
in breach of the prohibition against 
monetary gain.

The new Act will also provide for 
infringement offences, and a range 
of new offences with meaningful 
penalties. In addition to any other 
penalty, a court will have power to 
ban a person from holding a position 
of governance or management of an 
incorporated society or from being 
the contact officer of a society, upon 
convicting that person of an offence 
under the new Act.

The Registrar will also have 
powers to require a society to 
supply information about its busi-
ness, operation, or management, to 
require audits, to enter and search 
society premises, to investigate a 
society, to advise and assist, and 
to “freeze” property and funds for 
21 days.

Terminating, restructuring 
and rescuing societies
There will be a new statutory power 
for the Registrar to remove a society 
from the Register on request of a 
society or its liquidator, and new 
procedures to restore removed 
societies to the Register.

The new Act will provide that, 
generally, a resolution of the major-
ity of members voting at a single 
general meeting is sufficient to 
appoint a liquidator or to request 
the Registrar to remove a society 
from the Register. The new Act will 
provide that notice of a proposal to 
appoint a liquidator or to request 
the Registrar to remove the society 
from the Register must be given to 
members in accordance with the 
constitution, and not less than 30 
days in advance of the meeting to 
consider the proposal.

The new Act will provide that a 
society’s constitution must nom-
inate a particular not-for-profit 

3 3

L AW TA L K  9 3 4  ·  N O v E M B E R  2 0 1 9



Responsible investment is big business in New Zealand. 
Over $180 billion of assets were professionally managed in accord-
ance with responsible investment principles in New Zealand in 
2018, up from only $58 billion five years earlier (RIAA Responsible 
Investment Benchmark Report 2019). This represents approximately 
72% of all funds under professional management in New Zealand.

Responsible investment practises gained increasing promi-
nence in 2016, when it was revealed that a number of KiwiSaver 
providers had invested in cluster munitions and nuclear weap-
ons. More recently, a number of providers have divested from 

The Zero 
Carbon Bill
A game changer for 
responsible investment 
in New Zealand?

BY MARIJA BATISTICH  
AND NICK BERESFORD

entity, or a type of not-for-profit entity 
to which any surplus assets will be dis-
tributed on liquidation or removal of the 
society from the Register, and the final 
meeting of a society may (by a valid con-
stitutional amendment) approve a different 
distribution to a different entity from that 
proposed in the constitution.

The new Act will enable financially dis-
tressed societies to enter into compromises 
with creditors.

The new Act will facilitate amalgama-
tions and mergers of societies.

Transition to the new Act
The new Act will provide for a transitional 
period of two years and six months, during 
which transitional period every existing 
society will need to check that its consti-
tution complies with the new requirements 
(many existing constitutions may comply 
with the new requirements, but where a 
constitution lacks a rule required by the new 
statute, or does not comply with the new 
constitutional content requirements socie-
ties will need to amend their constitutions).

Reflections on the 
reform process
The Law Commission produced its report 
in June 2013 after some 30 months of 
work, and an Exposure Draft Incorporated 
Societies Bill was issued in October 2015. A 
wide variety of people and organisations 
have had significant input into the reform 
process over the last eight years, and they 
are likely to take a keen interest in the form 
of the bill the Minister will introduce into 
Parliament in a few months’ time. Many 
(including the New Zealand Law Society) 
can be expected to make submissions and 
the new statute should be enacted in 2020.

Societies around the country will expect 
the legal profession to be capable of rising 
to the challenge of advising societies what 
they should do once the new statute is 
enacted. ▪

Ma r k  vo n  D a d e l s z e n   m a r k .
vondadelszen@bvond.co.nz is a consult-
ant with Bannister & von Dadelszen. He 
was a member of the reference group 
advising the Law Commission in the 
preparation of its report on the proposed 
reforms, and was engaged by MBIE to 
advise on the proposed model constitu-
tion as originally recommended by the 
Law Commission. 
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tobacco companies and, in the wake of 
the Christchurch tragedy, civilian firearms 
manufacturers.

In addition to excluding (or ‘negative 
screening’) of controversial investments, 
fund managers in New Zealand are increas-
ingly incorporating broader environmental, 
social and governance (ESG) considerations 
into their investment decision-making. A 
growing body of international evidence 
supports the view that ESG investment 
strategies have a positive effect on 
risk-adjusted financial returns, given the 
increased focus on non-financial risks.

Perhaps the most significant non-finan-
cial risk facing global capital markets is 
the threat posed by climate change. The 
Network for Greening the Financial System, 
a coalition of 34 central banks, recently 
published an open letter warning of the 
systemic risks of climate change to the 
global financial system, including the risks 
of a collapse in asset prices. A number of 
economic and market commentators have 
expressed concern that climate change 
risks are not being effectively priced. A 2015 
report by global asset manager BlackRock 
stated that:

“Many equity investors ignore climate 
risk, and credit investors and ratings agen-
cies do not routinely assess it. Real estate 

markets often ignore extreme weather 
risk, even in highly exposed coastal areas. 
Most asset owners do not measure their 
exposure to potentially stranded assets 
such as high-cost fossil fuel reserves that 
may have to be written off if their use is 
impaired by climate change regulation.”

This year the NZ Super Fund released a 
white paper setting out its climate change 
investment strategy, in which it stated:

“We believe that financial markets cur-
rently under-price carbon risk...  Our own 
research and experience as investors makes 
us confident that, because the time horizon 
involved is so long, climate risk has been 
under-appreciated, if not largely ignored, 
by many investors and analysts. Changes to 
policy and technology are likely to pan out 
over multiple decades. These risks – from 
policy, technology and society – can be 
and must be managed.”

Responsible investment 
in New Zealand
Although 98% of all New Zealand invest-
ment funds screened for controversial 
weapons and 97% screened for tobacco 
during 2018, only 45% of funds screened for 
investments in fossil fuel companies (RIAA 
report, page 11). This is despite research 
suggesting that New Zealand investors 

We believe that 
financial markets 
currently under-
price carbon 
risk… our own 
research and 
experience as 
investors makes 
us confident 
that, because 
the time horizon 
involved is so 
long, climate risk 
has been under-
appreciated, 
if not largely 
ignored, by many 
investors and 
analysts
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are more engaged in excluding fossil fuel 
companies from their portfolios than for 
other so-called ‘sin stocks’.

In addition to negative screening of fossil 
fuel companies, a number of specifically 
‘green’ financial products have come to 
market in New Zealand over the past 12-18 
months. This included the first green bond 
issuance by a domestic issuer in June 2018, 
when Auckland Council issued a $200 
million green bond to fund the purchase 
of electric rolling stock for its rail network. 
Contact Energy Ltd and Argosy Property 
Ltd have since followed suit, using the 
proceeds of their green bond issuances 
to fund investment in renewable energy 
and energy-efficient commercial buildings 
respectively.

Salt Funds Management launched its 
listed Carbon Fund in October 2018, which 
seeks to provide investors with exposure 
to the movement in price of carbon cred-
its. KiwiSaver providers are increasingly 
benchmarking the carbon intensity of their 
portfolios against peers.

The Zero Carbon Bill
The long-awaited Climate Change Response 
(Zero Carbon) Amendment Bill (commonly 
known as the Zero Carbon Bill) was intro-
duced to Parliament on 8 May 2019 after 
a lengthy consultation process. The head-
line objective of the bill is to reduce New 
Zealand’s net carbon emissions to zero by 
2050 in order for New Zealand to meet its 
targets under the Paris Agreement.

The framework to be established by the 
Zero Carbon Bill will require significant 
regulatory change across many sectors 
of the economy to ensure the emissions 
reduction targets are met. This change is 
likely to affect the viability and profitability 
of some sectors of the economy, particu-
larly agriculture and other high-emission 
primary producers. The Productivity 
Commission stated in its August 2018 
Low-emissions economy report that the 
price of carbon will need to rise from an 
existing price of around $25 per tonne to 
between $NZ75 and $250 per tonne for 
New Zealand to achieve the required net 
reduction in domestic emissions to meet 
Paris Agreement targets.

New costs imposed on some sectors of 
the economy are likely to change investor 
behaviour given the effect of increasingly 
onerous regulatory requirements on asset 

prices. Coupled with the likely introduction of climate-related 
financial disclosure, the Zero Carbon Bill is likely to lead to the 
allocation of capital away from high-emissions sectors of the 
economy.

Climate-related financial disclosures
The bill is partially modelled on the UK’s Climate Change Act 2008, 
which represents possibly the most significant domestic emissions 
reduction framework in the world. Since 2013, public companies in 
the UK have been subject to mandatory climate-related disclosure, 
including requirements to disclose greenhouse gas emissions in 
annual directors’ reports.

The Zero Carbon Bill does not itself contain frameworks for 
mandatory climate-related disclosures. However, the Productivity 
Commission has separately recommended in its Low-emissions 
economy report that the Government should:
• endorse the Task Force on Climate-related Financial Disclosures 

guidance, which requires disclosure of the material financial 
risks and opportunities associated with climate change; and

• implement mandatory principles-based climate-related financial 
disclosure (on a comply or explain basis) that should be audited 
and accessible to the general public.

The Government has recently endorsed those recommendations 
in its response to that report, and has proposed that mandatory 
climate-related disclosure should apply to listed companies, 

registered banks and licensed insurers. 
These proposals are intended to be incorpo-
rated into draft legislation for consultation 
over the coming months, likely by way of 
amendments to the Financial Reporting 
Act 2013.

Conclusion
The Zero Carbon Bill is a significant devel-
opment in New Zealand’s response to 
climate change. It looks set to be a game 
changer for further growth in responsible 
investment practices and our capital mar-
kets more generally.

The implementation of the bill and its 
supporting regulations will encourage the 
allocation of capital toward low-carbon 
sectors of the economy and likely drive 
investor demand for ‘green’ financial 
products. In addition, the introduction 
of mandatory climate-related financial 
disclosure will provide investors with a 
greater range of information, which will 
have flow-on effects for informed investor 
behaviour and the pricing of climate-re-
lated risks. ▪

Marija Batistich is a partner in Kensington 
Swan’s environment and planning team 
and Nick Beresford is an associate in 
Kensington Swan’s financial markets team 
in Auckland.
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Are you interested in how legislation 
is made, how government policy becomes 
a bill, and then eventually becomes law?

Most government legislation is drafted 
by the Parliamentary Counsel Office 
according to instructions from the relevant 
government department. The exception is 
tax legislation, which is drafted by Inland 
Revenue.

A number of other bodies are also 
involved in the development of legislation 
in New Zealand. The Legislation Design and 
Advisory Committee (LDAC) is one of these. 
It plays a role in the shaping of the design 
of bills, both before and introduction in 
Parliament. This article outlines LDAC’s 
role in the legislative process.

LDAC’s mandate
LDAC was established by the Attorney-
General in June 2015 to improve the quality 
and effectiveness of legislation. It includes 
public service and non-public service 
members from a range of disciplines, 
including lawyers.

It carries out its role in three ways. 
First, it provides advice to departments 
early in the development of policy and 
legislation to resolve problems in the 
design of legislation and to identify 
potential public and constitutional 
law issues. Secondly, it sets standards 
through the publication of Legislation 
Guidelines (endorsed by Cabinet) and 
supplementary material to support 

Legislation Design and 
Advisory Committee 
and its Guidelines
A useful source for lawyers involved 
in the legislative process

BY BEVERLY 
MURRAY

the Guidelines. Thirdly, it scrutinises bills that come before 
Parliament.

Standard setting – the Legislation Guidelines
Over the years, LDAC has developed the Legislation Guidelines 
to provide advice and direction about the process of developing 
legislation and the need for new laws to maintain consistency 
with basic legal principles. They also provide specific guidance 
about particular elements of the content of legislation such as the 
creation of criminal offences, other remedies and the delegation 
of legislative power.

The Guidelines have been adopted by Cabinet as the govern-
ment’s key point of reference for assessing whether draft legis-
lation is well designed and accords with fundamental legal and 
constitutional principles. The Guidelines are published on LDAC’s 
website, at www.ldac.org.nz/

The Legislation Guidelines are a valuable resource for depart-
mental legal teams and those working in government. Ongoing 
updates keep pace with changes in legal thinking and practice. 
Ministers are required to state in Cabinet papers seeking approval 
of bills for introduction whether any aspects of a bill depart from 
the default principles in the Guidelines and to justify any departure.

They are also a potentially invaluable tool for those submitting 
on draft legislation, outside of core policy issues. If you are a 
lawyer in private practice who is involved in making a submission 
on a bill, an awareness of the Legislation Guidelines, and the 
principles of good legislative design that it contains, will assist 
you in that work.

The current 2018 edition of the Legislation Guidelines consists 
of 29 chapters, covering matters ranging from general principles 
of good legislative design; constitutional and international issues; 
empowering the making of secondary legislation; and ways to 
achieve compliance and enforce legislation. Each chapter con-
tains a general introduction to the issue and a series of questions, 
principles and some brief explanatory text. The principles in 
the Guidelines align with the three fundamental objectives of 
high-quality legislation: that legislation should be fit for purpose, 
constitutionally sound, and accessible for users.

In the table are some of the issues covered by principles in 
the Guidelines.

UPDATE
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Type of Issue Example of a Guidelines principle
Example of what a department should 
do to comply with the principle

International Issues New legislation must not be inconsistent 
with existing international obligations.

Consult with MFAT, the Crown Law Office, and the 
department responsible for the existing treaty.

Affecting existing rights, 
duties, and situations 
and addressing 
past conduct

Legislation should not have retrospective effect. Check that each transitional issue is adequately 
addressed either by the Interpretation Act 1999 
or specific provisions in the new legislation.

Delegation of 
law-making power

Legislation should not authorise secondary 
legislation to be made in respect of matters 
that are appropriate for an Act.

Consider whether the subject matter is 
significant policy or, for example, is part of 
the mechanics of implementing the Act.

Applying an Act 
to the Crown

Any immunity from civil liability should be separately 
justified and should not be overly broad.

Consider whether an immunity is justified, 
and if so, consider other ways in which those 
exercising a power can be held to account.

Compliance and 
Enforcement

Regulatory options should be effective and efficient, 
workable in the circumstances they are required to 
operate in, and appropriate in light of the nature of the 
conduct and potential harm they intend to address.

Assess how appropriate the option is in relation to 
the regulatory system and the legislation’s purpose.

From time to time LDAC also publishes 
supplementary material on its website. 
This aims to address issues raised in the 
Guidelines and may provide legislative 
examples. The supplementary material 
may also provide guidance on matters 
relevant to good legislative design that 
are not covered in detail in the Guidelines. 
Since the publication of the 2018 edition, 
LDAC has published supplementary mate-
rial relating to “excluding or limiting the 
right to judicial review” and on “bespoke 
legislative solutions”.

Shortly, material will be published on 
purpose and principle clauses in legislation 
and on commencement provisions (mate-
rial that is supplementary to the chapter 
on statutory interpretation). The material 
about purpose and principles clauses 
will provide more in-depth guidance on 
designing these, including different types 
of purpose clauses, the role of principles, 
and matters for caution around purpose 
and principle clauses. The material about 
commencement clauses will include gen-
eral principles for designing commence-
ment clauses and the different forms of 
commencement clauses.

LDAC’s role in advising 
government departments
LDAC provides advice to departments early 
in the development of policy and legis-
lation (before a bill’s introduction). This 
allows incorporation of LDAC’s advice into 
the legislative design and a department’s 
instructions to the Parliamentary Counsel 
Office. LDAC assesses and advises on new 
bills against the Legislation Guidelines 
to resolve problems in the design of 

legislation and to identify potential public and constitutional law 
issues. However, nothing restricts the ability of LDAC to comment 
on any matter relating to a bill that it considers appropriate in the 
interests of encouraging high-quality legislation.

Bills are usually identified for LDAC consultation through the 
annual legislation programme. Officials indicate whether they 
intend to refer a bill to LDAC in legislation bids seeking priority 
for a bill on the legislation programme. Once a bill is referred to 
the committee, a subcommittee of three or four members will 
meet with the relevant department to discuss the bill. Before a 
non-public service member can be appointed to such a subcom-
mittee, the Attorney-General must first give his or her consent. 
Often the subcommittee will meet several times with a department 
over the course of several months during the development of the 
legislative proposal.

LDAC reports publicly in its annual report on the issues on which 
it has advised. In the reporting year ending 31 July 2018, these 

include what discussions LDAC had with 
departments before introduction most 
frequently focused on; the importance of 
legislation being easy to use, understanda-
ble, and accessible; assisting departments 
to identify the policy objective; the appro-
priateness of subject matter for an Act or 
secondary legislation; consistency with 
fundamental constitutional principles, 
including the rule of law; and the rela-
tionship between the new legislation and 
existing law, particularly the need for leg-
islation to explicitly address any conflicts.

LDAC’s role post-introduction
While a greater proportion of the bills con-
sidered by LDAC are pre-introduction bills, 
LDAC also reviews bills post-introduction. 
These are generally bills on which LDAC has 
not provided advice before introduction. 
LDAC considers whether any inconsistency 
with the Legislation Guidelines warrants 
a written submission on the bill to the 

While a greater 
proportion of the 
bills considered 
by LDAC are 
pre-introduction 
bills, LDAC also 
reviews bills 
post-introduction. 
LDAC’s focus is 
not on policy, 
but rather on 
legislative 
design and the 
consistency 
of a bill with 
the principles 
contained in the 
Guidelines
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relevant select committee. LDAC’s 
focus is not on policy, but rather on 
legislative design and the consist-
ency of a bill with the principles 
contained in the Guidelines.

On occasion, an LDAC member 
will appear before a select com-
mittee to make an oral submission 
in support of the written submis-
sion. For example, this happened 
when the Christ Church Cathedral 
Reinstatement Bill was before the 
Environment Committee.

In the reporting year from 1 
June 2017 to 31 July 2018, the most 
common issues on which written 
submissions were made to select 
committees related to: consistency 
with fundamental constitutional 
principles, including the rule of 
law; the impact of proposed leg-
islation on rights under the New 
Zealand Bill of Rights Act 1990; the 
creation of criminal offences; and 
the relationship between the new 
legislation and existing law.

In the last 12 months LDAC has 
made submissions on the fol-
lowing bills: the Crown Minerals 

(Petroleum) Amendment Bill; 
the Canterbury Earthquakes 
Insurance Tribunal Bill; Taxation 
(Research and Development Tax 
Credits) Bill; the Arms (Prohibited 
Firearms, Magazines, and Parts) 
Amendment Bill; the Misuse of 
Drugs Amendment Act (Synthetic 
Cannabis); the Education (School 
Donations) Amendment Bill and 
the Referendums Frameworks Bill. 
These were all bills not considered 
by LDAC before introduction. All of 
LDAC’s submissions are available on 
both the Parliament website www.
parliament.nz and the LDAC website. 
www.ldac.org.nz/

Among the design issues warrant-
ing an LDAC submission in the last 
12 months were: whether a matter 
was appropriate for secondary leg-
islation; whether the secondary leg-
islation was subject to appropriate 
safeguards; whether creating a new 
statutory power was necessary, and 
if so, what safeguards are provided 
in the legislation; when should 
legislation include requirements 
to consult; and whether effective 

consultation with the public had 
occurred.

Membership of LDAC
LDAC has public service and 
non-public service members. Some 
of the public service members 
are ex officio (such as the Chief 
Parliamentary Counsel) and others 
are appointed by the Attorney-
General. Non-public service mem-
bers of LDAC are appointed by the 
Attorney-General.

LDAC’s membership has a mix of 
legal, policy, and economic back-
grounds, key subject area exper-
tise, and a diversity of views and 
perspectives. Appointed members 
have a strong interest in legislative 
design, and relevant expertise (either 
in specific subject areas or generally).

A full list of the current members 
of LDAC can be found on the LDAC 
website, as can further information 
on the role of LDAC. ▪

The LDAC Secretariat can be con-
tacted at  contact.LDAC@pco.
govt.nz 
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In Guest v Guest [2019] NZCA 64, 
the Court of Appeal held that the 
trustees of a family trust, including 
a trust company, were liable for 
costs after they did not step aside 
in favour of an independent trustee. 
The Court of Appeal also held the 
director of the trust company was 
personally liable for costs.

Background
Martin Guest ran a farming partner-
ship with his brother. The farming 
partnership informally leased land 
from family trusts, including the 
Martin and Anne Guest Family Trust. 
The trustees were Mr Guest, his wife, 
Anne Guest, and the accountant for 
the farming partnership, Ms Warner.

After Martin Guest died in August 
2012, Mrs Guest’s involvement in 
the farming partnership increased 
and she raised queries regarding 
the accounting for the partnership. 
Mrs Guest’s brother, Mr Livingstone, 
assisted her in making enquiries 
about the accounting.

The issues in relation to the part-
nership’s accounting led to a dispute 
between Mrs Guest and Ms Warner. 
Mrs Guest, in her capacity as trus-
tee of the Trust and executor of Mr 
Guest’s estate, purported to remove 
Ms Warner as trustee and replace 
her with Guest Trustee Ltd (GTL) by 
way of deed. Mr Livingstone was the 
sole director and shareholder of GTL.

Ms Warner did not accept that she 
had been legitimately removed as 
trustee and refused to facilitate the 
transfer of trust assets. Mrs Guest 

Unwanted guests: Court of 
Appeal determines costs after 
trustees refuse to step aside
BY SALLY MORRIS AND FREYA MCKECHNIE

brought proceedings to confirm 
Ms Warner had been legitimately 
removed as a trustee of the Trust.

Mrs Guest died before the matter 
had been heard and the executors of 
her estate continued the proceeding 
on her behalf. The executors were 
her daughters, Joanne and Melissa. 
In their capacity as executors, 
together with GTL as the trustee of 
the Trust, they appointed Joanne 
as trustee of the Trust. They later 
appointed M Guest Investment 
Trust Ltd (MGITL) as an additional 
trustee.

The plaintiffs in the proceeding 
were Joanne, GTL and Melissa, 
who sought an order confirming 
that Joanne, GTL and MGITL were 
the only trustees of the Trust. 
Alternatively, they sought an order 
removing Ms Warner as trustee of 
the Trust and appointing Joanne, 
GTL and MGITL in her place.

Ms Warner defended the pro-
ceeding on the basis she had not 
been properly removed as trustee. 
By way of counterclaim, Ms Warner 
sought orders removing all trustees, 
including herself, and appointing 
an independent trustee and Mrs 
Guest’s son, Phillip, as trustees.

Mrs Guest’s other son, Aaron, filed 
a statement of defence similar to 
Ms Warner’s. He alleged improper 
purpose in the exercise of trustee 
powers. Essentially, his case was 
that Mrs Guest exercised her powers 
as trustee to defeat his own interests 
and advance hers. He made similar 
allegations against his sisters and 
Mr Livingstone. Aaron sought the 

appointment of the same trustees 
sought by Ms Warner, as well as Ms 
Warner’s reinstatement as trustee 
if necessary.

High Court decision
In Guest v Warner [2018] NZHC 666, 
the High Court held that it was 
desirable to appoint an independ-
ent trustee in place of the current 
trustees.

Jagose J found that the plaintiffs’ 
actions displayed an inability to take 
a neutral position. The animosity the 
trustees had towards the farming 
partnership was a “clear disincen-
tive to … efficiently executing the 
trusts, and faithfully and soundly 
exercising their trustee powers”. The 
trustees were also focused on sell-
ing trust assets, which was at odds 
with the trust’s purpose to support 
a working farm. Accordingly, Jagose 
J made orders appointing an inde-
pendent trustee.

The High Court’s “preliminary 
view” regarding costs was that 
each party should bear their own 
costs. Part of Jagose J’s reasoning for 
this was that no party could “claim 
truly to be the successful party in 
the proceeding”. Jagose J also con-
sidered that the costs should not be 
borne by the Trust and that the costs 
incurred by the family members 
were “further investments made 
in those beneficiaries’ personal 
interests”. Jagose J also held that 
Ms Warner being liable for her own 
costs recognised the principle in 
Carmine v Ritchie [2012] NZHC 2279 
that where a trustee unsuccessfully 
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“no doubt that Mr Livingstone has 
been heavily involved”. He was a 
significant creditor of the Trust, 
having personally advanced at least 
$260,000.

Furthermore, Mr Livingstone 
acted as a trustee through GTL. The 
court described the company as “a 
corporate shell with no assets or 
income” that existed solely to be a 
trustee of the trust. Mr Livingstone 
accepted that he formed the com-
pany solely to protect himself from 
personal liability.

Ultimately, the court held that the 
fact Mr Livingstone acted through 
a corporate entity “should not in all 
these circumstances insulate him 
from a costs liability he would bear 
if a trustee in his own name”. On 
that basis, the court considered it 
appropriate to hold him personally 
liable for costs.

Conclusion
The Court of Appeal held the High 
Court was incorrect to depart from 
the fundamental rule that costs 
follow the event. The Court of Appeal 
determined that Aaron was the 
successful party in the proceeding 
and awarded costs to him.

Guest v Guest serves as a reminder 
to trustees that where an applica-
tion is made to replace them with an 
independent trustee, not stepping 
aside may lead to liability for costs. 
Trustees must recognise when they 
should agree to be replaced, such 
as where they lack independence.

The decision also demonstrates 
that directors of trust companies 
involved in proceedings should be 
wary about costs if they have had 
significant personal involvement 
in the matter, even if they are not 
personally a party to proceedings. 
The ability to use a company as 
protection from personal liability 
may be limited in this context. ▪

Sally Morris  sally.morris@
morrislegal.co.nz is a partner 
and Freya McKechnie  freya.
mckechnie@morrislegal.co.nz a 
solicitor at Auckland trust, estate 
and relationship property special-
ists Morris Legal.

defends an action for removal with-
out the court’s sanction, they will 
be personally exposed to costs, even 
if acting on counsel’s opinion and 
in good faith.

In the costs decision, Guest v 
Warner [2018] NZHC 1150, Jagose 
J noted that after reviewing the 
memoranda regarding costs, he 
was reinforced in his preliminary 
view that costs should lie where 
they fall, for the reasons set out in 
the substantive judgment.

Court of Appeal decision
Aaron appealed the decision regard-
ing costs, seeking costs jointly and 
severally from Joanne, Melissa and 
GTL. He also sought costs from Mr 
Livingstone, who was not a party to 
the proceeding, but was the director 
of GTL.

The Court of Appeal overturned 
the High Court’s order that each 
party should bear their own costs. 
The Court of Appeal pointed to the 
principle that “costs are normally 
awarded to the party who has the 
success” in the proceeding. The 
Court of Appeal disagreed with 
Jagose J’s conclusion that no one 
in the proceeding could claim to be 

truly successful.
In the Court of Appeal’s view, 

Aaron was the successful party. 
Aaron sought the appointment of 
his brother Phillip and an independ-
ent trustee and the reinstatement of 
Ms Warner as trustees. Accordingly, 
Aaron had to satisfy the court that 
the trustees of the Trust should not 
remain as trustees. Jagose J made 
significant findings about their lack 
of fitness to be trustees and replaced 
them with an independent trustee. 
On this basis, Aaron was entitled 
to costs and the Court of Appeal 
ordered that Joanne, Melissa, GTL 
and Mr Livingstone were jointly and 
severally liable to meet his costs of 
$104,367.

Mr Livingstone was not a party 
to the proceeding. The Court of 
Appeal noted that it is settled law 
that an award of costs may be made 
against a non-party. Key factors for 
the court to consider are the level of 
involvement of the non-party in the 
litigation and what the non-party 
stands to gain from the litigation. 
The Court of Appeal rejected the 
argument that Mr Livingstone was 
merely a loyal brother assisting 
Mrs Guest and held that there was 
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Reciprocation bias 
and Hanlon’s razor
BY PAUL 

SILLS

Reciprocation bias and Hanlon’s razor are the 
final two psychological strategies that play a substantial 
role in our cognitive processes in mediation, as we have 
explored in this series of articles.

❝ There are slavish souls who carry their appreciation 
for favours done them so far that they strangle 
themselves with the rope of gratitude. ❞ 

— Friedrich Nietzsche.

Reciprocation bias
Reciprocation bias is a complex sociological concept 
that relates to the social rule of paying someone back. If 
someone helps us, or gives us something, reciprocation 
bias means that we feel compelled to return the favour.

The work of psychologist Robert Cialdini has been 
pivotal in establishing the links between reciprocity and 
our social relationships. Dr Cialdini’s book, Influence: The 
Psychology of Persuasion, offers insight into why people 
tend to say ‘yes’ more often than not in socio-economic 
settings. Reciprocation bias is one of six principles 
of influence identified by Dr Cialdini (which will be 
discussed in my next article regarding the science of 
influence).

The need for reciprocation is a self-imposed obligation 
that we place on ourselves. While this encourages gener-
osity and a mutual respect between people, reciprocation 
can also result in unfair exchanges. Dr Cialdini posits an 
example of a woman whose car will not start. A man 
comes to her rescue and then one month later asks to 
borrow the car. The woman hesitates but remembers 
the man’s act of restarting her car so agrees to lend it to 
him. Predictably, the man crashes the car. This example 
demonstrates the idea that reciprocity is an “itch we 
need to scratch”. Specifically, we feel internal discomfort 
and fear of being labelled “ungrateful” by society if we 
do not reciprocate, which leads to the bias. We will 
usually reciprocate because we believe it is the “right 
thing to do”.

An interesting experiment was conducted by Dr 
Cialdini in the 1960s, when religion in the United States 
was struggling financially and raising money was an 

Compromise 
and successful 
negotiations are 
encouraged by 
reciprocation 
bias because 
the parties 
will feel it is 
necessary to 
respond to the 
other side’s 
suggestions and 
offers
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issue. Dr Cialdini observed that Hare 
Krishnas would spend time in public 
places (airports, parks, etc) and hand 
out gifts to passers-by, such as 
flowers, magazines or books. Once 
the gift was in the person’s hand, 
the Hare Krishna would ask for a 
donation. Reluctantly, people would 
offer a few coins and walk away dis-
gruntled. Dr Cialdini believes that 
this was the rule of reciprocation 
in action and asserts that the Hare 
Krishnas made millions of dollars 
using this strategy.

Mediators can make use of the 
reciprocation bias in two strategic 
ways. First, they can encourage 
both sides to exchange offers in 
the negotiation process. After one 
side makes an offer, reciprocation 
bias will result in the other side 
feeling obliged to participate in the 
discussion. Compromise and suc-
cessful negotiations are encouraged 
by reciprocation bias because the 
parties will feel it is necessary to 
respond to the other side’s sugges-
tions and offers.

Secondly, reciprocation bias 
through body language can foster 
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a positive and calm environment 
– smiles are contagious, as the 
saying goes. As it is the mediator 
who ultimately drives the process, 
he or she must set the tone. The 
mediator must therefore speak and 
carry out the mediation in a way 
that makes the parties feel com-
fortable and open to the process. If 
the mediator demonstrates positive 
and optimistic energy then the 
participants will reciprocate, ideally 
resulting in a successful outcome. It 
is also important that the mediator 
applaud even small steps forward 
to keep the parties motivated and 
on track to developing mutually 
beneficial resolutions.

❝ Only two things are infinite, the 
universe and human stupidity, 
and I’m not sure about the 
universe. ❞

 — Albert Einstein.

Hanlon’s razor
The phrase ‘Hanlon’s razor’ was 
coined by Robert J Hanlon and 
has been used by many prominent 
individuals throughout history. 

may act in a certain way toward 
us. It is most commonly expressed 
as “Never attribute to malice that 
which is adequately explained by 
stupidity”. If we replace stupidity 
with tiredness, hunger, stress, 
misunderstanding or shyness we are 
able to more realistically explain a 
person’s actions. This allows us to 
see others as complex individual 
beings with their own lives and 
issues rather than just characters 
in our own stories.

More often than not, another 
person’s behaviour has little to do 
with us. Hanlon’s razor challenges us 
to reinterpret others’ behaviours in 
order to become more rational think-
ers, have healthier relationships and 
be more confident within ourselves.

Hanlon’s razor is particularly 
relevant in negotiations because 
participants often perceive the 
other party as “out to get them”. It 
is therefore especially important to 
be mindful that parties in mediation 
will assign malicious motives to the 
other parties.

It is vital that mediators take the 
time to allow each side to speak 
and ensure that the participants are 
educated on the reasoning behind 
the other’s actions. It is particularly 
important that mediators encourage 
parties to see the issues from the 
other side’s perspective, perhaps 
suggesting alternative narratives to 
explain why the conflict has arisen. 
This challenges parties to be less 
judgemental and removes malice as 
the only explanation for the other’s 
actions. If Hanlon’s razor is used suc-
cessfully, negotiations will be more 
straightforward as people are given 
the benefit of the doubt and parties 
can focus on the facts at hand without 
being as emotionally charged. ▪

Paul Sills  paul.sills@paulsills.
co.nz is an Auckland barrister and 
mediator, specialising in commer-
cial and civil litigation. He is an 
AMINZ Mediation Panel member.

A LT E r N AT I v E  D I S P U T E  r E S o L U T I o N

Napoleon Bonaparte, for example, 
famously asserted: “Never ascribe 
to malice that which is adequately 
explained by incompetence”.

We assume that we play prom-
inent roles in the lives of those 
around us – when someone is rude, 
it is because they are annoyed at 
us, and when they are upset, it is 
due to something we have done. 
We disregard all other possible 
explanations to explain some-
one’s behaviour and immediately 
attribute it to our own actions. 
This means that we are constantly 
linking ourselves to the behaviour 
of others when it is often totally 
unrelated. This occurs because a 
lot of human communication is 
non-verbal (facial expressions and 
body language), and can easily be 
interpreted incorrectly and there-
fore result in erroneous conclusions 
about how others perceive us. This 
is a very human, but potentially 
dangerous, psychological process 
operating within relationships.

Hanlon’s razor is used to encour-
age us to take a step back and factor 
in other reasons as to why a person 
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❝ When will mankind be convinced and agree to settle their 
difficulties by arbitration? ❞

— Benjamin Franklin.

When Lord Thomas of Cwmgiedd, then Lord Chief Justice 
of England and Wales, observed in his BAILII lecture in 2016 that 
“… the UK went too far in 1979 and again in 1996 in favouring 
the perceived advantages for arbitration as a means of dispute 
resolution in London over the development of the common law; 
the time is right to look again …” he was not being visionary 
or breaking new ground. His was a complaint echoed by many 
common lawyers over the years that the good cases do not get to 
the courts, and the law does not benefit from the development 
of judicial reasoning. We hear such sentiments expressed here 
with reasonable frequency, if not monotony, though rarely from 
such a senior position on the Bench.

Lord Saville and Sir Bernard Eder QC responded with some 
force, maintaining that parties to arbitration need finality, not 
lengthy court proceedings dissecting arbitral awards. When awards 
do come before the courts here, judicial scrutiny is robust and 
supportive, with very few applications for leave to appeal or to set 

The arbitration paradox
BY JOHN 

WALTON

in our Act, and little that constrains counsel 
and their clients from introducing signif-
icant latitude in procedures adopted to 
resolve their disputes.

And yet, the comfort of the familiar, and 
the tried and true of centuries of procedural 
order, seems irresistible. Therein lies the 
paradox.

On the one hand, arbitration is final and 
binding, carrying with it the undoubted 
obligations to follow the rules of natural 
justice, to treat the parties equally and 
give then equal opportunity to present 
their cases; and not to offend the broader, 
albeit unruly, concept of public policy. On 
the other we are enjoined to embrace the 
civil law concept of proportionality, and the 
law we have adopted expressly promotes 
such a concept. Rightly so, but concerns 
over procedural fairness, the health of the 
common law and the confidence which 
an established set of rules gives us can be 
hard to shake off.

Early identification and 
resolution of disputes
Nowhere is this more apparent than in 
the construction industry. In the majority 
of disputes, the parties have little interest 
in embarking on a costly and uncertain 
disputes process. They want their dis-
agreements resolved promptly without 
arcane legal principles and procedures 
distracting them from completing the 
project. Early identification and res-
olution of disputes, traditionally by 
the engineer, has been the hallmark of 
construction contracts beyond the living 
memory of all practising construction 
lawyers.

Yet when construction disputes go to 
mediation or arbitration, the advice given 
is frequently to await completion of the 
discovery process and to let the dispute 
“crystallise” before considering settlement 
or arbitration. Because it is the final forum 
in multi-tiered disputes resolution clauses, 

aside resulting in judicial intervention. The 
few that make it into public consciousness 
tend to be the egregious minority.

Court intervention in arbitral awards is 
largely limited to appeals on questions of 
law, in the Arbitration Act 1996, if adopted 
(clause 5), applications to set aside (article 
34) and refusing recognition (article 36); 
and such intervention is limited and typ-
ically well-reasoned when it occurs. The 
UNCITRAL Model Law on International 
Commercial Arbitration, which we have 
adopted with little amendment in Schedule 
1 to the Act, supports party autonomy with 
limited judicial supervision (see section 
5(d) and article 5 of Schedule 1 to the 
Arbitration Act).

As Robert Fisher QC points out in his 
article “Arbitrations and Proportionality” 
in LawTalk 932 (September 2019, page 55), 
“A feature of arbitration is the opportunity 
to tailor the procedure to the particular 
dispute.” Aside from the principles of equal 
treatment (article 18), natural justice and 
public policy, there is considerable latitude 
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arbitration is without exception sitting at 
the bottom of the cliff.

This may suit the needs of litigators, and 
free them from any criticism that no stone 
has been left unturned (more than once, 
in the words of Sir Rupert Jackson), but it 
is not so clear that this approach suits the 
needs of the disputing parties.

In the words of Robert Fisher QC, “… 
expedited procedures … work well in prac-
tice despite assumptions to the contrary by 
much of the legal world.” In the construc-
tion industry, the early adoption of expe-
dited disputes procedures is durable and 
effective, avoiding the parties’ positions 
becoming entrenched and the, at times, 
extravagant arguments and procedural 
manoeuvrings of counsel.

Sometimes the certainty which Lord 
Thomas sought in his 2016 lecture comes 
at a cost which the clients have no desire 
to bear.

The construction industry reveals dif-
ferent priorities, other than establishing 
legal precedent or conversely litigation 
settlement. Its first priority is to get 
projects completed promptly, efficiently 
and to the required standard. To do so, it 
has established the importance of early 
identification of inevitable disagreement 
and dispute avoidance. Over recent years, 

escalation. Yet, it is final.
The tendency for conservative deci-

sions about our preferred arbitrators 
and the process to be followed; for the 
familiarity of the court processes and 
rules which make up the majority of a 
litigator’s practise; and to challenge the 
jurisdiction of the arbitrator, the process 
and the outcome, exhausting the appeals 
and other processes in the hope of setting 
aside unfavourable awards, is ultimately 
counter-productive. This may satisfy 
clients that everything has been done, 
shielding counsel from criticism, but the 
evidence suggests that this approach is 
far from satisfactory.

While I am not advocating for rough 
and ready justice, I am suggesting that 
arbitration offers far greater flexibility, 
and opportunities for proportionality, than 
most embrace. The best use of arbitration 
is to select an arbitrator and adopt proce-
dures best suited to the dispute. While the 
outcome may be final and binding, that 
does not always mean that corners need 
be cut, or that clients will be unhappy. ▪

John Walton  john@johnwalton.co.nz 
is an arbitrator, construction adjudicator 
and commercial mediator practising out 
of Bankside Chambers in Auckland. 

in major projects, this has been reflected 
in the increased use of disputes boards 
(for example, the Manapouri Tail Race 
Tunnel Project, the Cook Strait Pole 2 
Project and Transmission Gully), over 
multi-tiered disputes clauses involving 
engineer’s determination, mediation, 
adjudication and arbitration (as refined in 
the Channel Tunnel and Hong Kong Airport 
projects). Increasingly, parties have sought 
non-binding evaluative mediation, expert 
opinion and any other prompt, flexible and 
“non-legal” guidance on what their rights 
might be.

The underlying principles
The issue is less over a sum of money, 
payment of which may be compromised 
in mediation, than understanding the 
underlying principles by which the par-
ties regulate their activities. It is those 
underlying principles that get taken to 
chief executives and supervising boards to 
approve payments or the granting of other 
rights they would rather avoid; payments 
or rights which they had previously been 
advised were in their favour.

The paradox is that arbitration is best 
suited to tailored procedures, proportion-
ate to the matters in dispute; and it has the 
ability to be adopted at time which avoids 
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The Equal Justice Project (EJP) 
is a student-driven charity at the 
University of Auckland. Founded in 
2005, it utilises the legal training and 
knowledge of volunteering law stu-
dents to promote a culture of social 
equality, inclusivity and access to 
justice in both the local and wider 
community. EJP is divided into four 
teams – access, communications, 
community and pro bono – which 
law students can join to sharpen 
their legal skills as well as contrib-
ute to change in the community. 
Directors Sophie Vreeburg and Jane 
Wang say that 2019 has been a busy 
and productive year for EJP, and that 
work undertaken by the different 
teams has been greatly received by 
the wider legal community.

Access
The access team has two main 
focal points: educational outreach 
and panel discussions. They deliver 
presentations at Auckland schools 
to educate youth on civic and legal 
topics, and also organise bi-annual 
symposia at the University of 
Auckland on pressing legal issues.

Team managers Samantha Noakes 
and Josie Butcher say there’s been 
a focus this year on extending 
their outreach programme into 
more schools, with a particular 
emphasis on lower decile schools. 
The team has doubled the amount 
of presentations from the previous 
year as well as making considerable 
headway in establishing contact 
with new organisations for the 
future.

Unforeseen circumstances meant 

The Equal Justice 
Project: 2019 at a glance
BY JOSHUA 

SADE-INIA

that the access team was only able to deliver one panel 
this year. However, its panel on the Zero Carbon Bill, 
containing a diverse and insightful variety of perspec-
tives, met with great success and a full theatre of both 
students and members of the public. Samantha and 
Josie are proud of their volunteers for doing amazing 
work in the schools and on creating the event.

Communications
The role of the communications team is to write articles 
on issues of law and policy, which are published on the 
EJP website as well as publications such as ADLS Inc’s 
LawNews and the University of Auckland magazines 
Craccum and Verbatim. The team also informs the public 
and spreads awareness about EJP through social media 
platforms and writes bill submissions for Parliament. 
It is important to communications that its material is 
non-partisan and easy to read for any member of the 
public, so that adequate discussion can be fostered 
around the law’s role in the promotion of social justice.

Communications managers Claudia Russell and Anuja 
Mitra are proud of the polished writing and detailed 
research that made the articles this year such a high 
standard. Content has varied widely, including but not 
limited to climate change, pay transparency, drug law 
reform, hate speech, and Oranga Tamariki.

This year some communications team members 
undertook research to submit on the Abortion Legislation 
Bill. Previous years’ submissions have been on other 
significant pieces of legislation such as the Trans-Pacific 
Partnership Agreement (CPTPP) Bill, the Domestic 
Violence Victims Protection Bill, and the Te Ture Whenua 
Māori Land Act.

“With roughly 1,200 website visitors per month, we 
have slowly built up a readership that includes law 
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students, members of the legal pro-
fession, and the wider community,” 
say Claudia and Anuja.

Community
The community team focuses 
on providing community law 
centres and other community 
facilities around Auckland with 
ongoing assistance. Such centres 
and communities are important 
in providing advice and support to 
the most vulnerable people in our 
society who lack the means to afford 
representation or legal assistance. 
Volunteers are able to use their legal 
skills to provide assistance in these 
areas, as well as gaining real world 
experience.

This was Analeah Petaia's first 
year in the community team, and 
she was extremely grateful to 
have volunteered at the Mangere 
Community Law Centre. She says 
she not only gained invaluable 
skills and experience, but was able 
to apply the knowledge she has 
learnt at law school to serve those 
in the community that needed it. 
Another student volunteered at 
the Waitemata Community Law 
Centre. This experience gave them 
invaluable insight into the operation 
of our legal system beyond what is 
taught in class, and showed them 
how much it affects people’s lives. 
Acknowledging that many of the 
clients they dealt with came from 
poorer socio-economic back-
grounds, they say volunteering at 
a community law centre is a great 
thing to do “if you perceive the 
many injustices people in various 
communities face”.

The team managers in 2019 were 
Katie Pigou, Aidan McManus and 
Tupou Valu. “Our volunteers worked 
very hard this year, working in the 
centres between 2-4 hours per week 
on a huge range of tasks such as 
client calls, follow ups, research and 
more,” says Katie. “In doing so, our 
volunteers continued to uphold 

EJP’s legacy and assist the wider 
community.”

Pro bono
The pro bono team, managed by 
Lucy Kelly and Rosa Gavey, prides 
itself on providing significant 
research and analytical support to 
academics, practitioners, commu-
nity groups and interest organisa-
tions that share the goals and values 
of EJP.

The pro bono team undertook 
various projects in 2019, with the 
following being just a few. Their 
first main project was with the 
Save Our Unique Landscape (SOUL) 
campaign, whereby legal research 
and assistance was given relating 
to the acquisition and intended 
development of Ihumātao by 
Fletcher Building Ltd. Another 
major project was assisting HELP 
(Auckland Sexual Abuse Foundation) 
with research in relation to the 
rights of women, child and gen-
der-diverse survivors of sexual 
abuse. Volunteers also created a 
comprehensive summary of current 
rights that asylum seekers in New 
Zealand have and the services that 
are available to them, both in the ref-
ugee determination status process 
and once they are refugees. Such 
research may be used to set up a 
refugee advocacy branch within EJP 

under the guidance of Anna Hood.
Often work of this nature can be 

tedious and time-consuming, but 
pro bono volunteers put in a lot of 
effort to ensure their research was of 
an exceptionally high calibre.

As 2019 comes to a close, it has 
been a time for reflection on the 
superb efforts of the volunteers 
and team managers as well as the 
directors. “We are extremely proud 
of the way in which our volunteers 
have represented our organisation 
and themselves in 2019,” says Sophie 
Vreeburg.

With Jane Wang departing, 
Carson Pike-Tavai will be replacing 
her next year. His main objective 
in becoming the new co-director is 
to implement measures to increase 
diversity and cohesiveness among 
volunteers so that they can hit the 
ground running in 2020 and build 
upon the strengths EJP has already 
developed.

If you would like to get in con-
tact with EJP, you can contact 
our co-directors at directors@
equaljusticeproject.co.nz. Further 
information can be found on our 
website at equaljusticeproject.co.nz 
or on our Facebook page. ▪

Joshua Sade-Inia  jmsadeinia@
gmail.com is a law and arts student 
at the University of Auckland.
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ACCESS TO JUSTICE

As New Zealand’s first woman barris-
ter, Ethel Benjamin has inspired genera-
tions of New Zealand women lawyers. 
Since 1997, the annual Law Foundation 
address series named in her honour has 
kept her legacy alive and relevant, more 
than a century after her work.

Now, thanks to a recent Law Foundation 
funding decision, the Ethel Benjamin 
addresses will not end when the 
Foundation goes into recess next year. 
The ongoing funding commitment from 
the Law Foundation announced at this 
year’s address on 24 October means the 
annual event will continue for at least 
another decade.

Ethel Benjamin was the first woman 
admitted to the bar in the Southern 
Hemisphere, in Dunedin in 1897. Only a 
year earlier, a ban on women practising 
law had been overturned.

The annual address, initiated by the 
Otago Women Lawyers Society and held 
in Dunedin, is partly about honouring and 
preserving her pioneering spirit – but it 
also serves an important contemporary 
purpose.

As Chief Justice Helen Winkelmann said 
in her 2014 address: “The most important 
thing about the Ethel Benjamin address 
is that it gives us an opportunity to talk 
and think about the fights that lie ahead.”

A senior and influential group of women 
judges, legal academics and prominent 
lawyers have delivered the addresses, 
offering thought-provoking views on law 
and society today. For example, Chief 
Justice Winkelmann dwelt on access to 
justice, noting how the courts have given 
effect to equality legislation by clarifying 
women’s property rights and non-mone-
tary contribution to relationships.

In 2018 then Chief District Court Judge 

Pioneering woman lawyer’s 
legacy to live on
BY LYNDA 

HAGEN

Jan-Marie Doogue talked about how the courts can help socially 
disadvantaged people, just as Ethel Benjamin did as honorary 
solicitor for the Society for the Protection of Women and Children. 
In 2000, then Chief Justice Dame Sian Elias discussed diversity 
and the law.

The Ethel Benjamin Address has attracted several leading women 
jurists from other countries, all of whom provided valuable insights 
on problems relevant to New Zealand. In 2016, Australian Justice 
Marcia Neave spoke about the Victorian Royal Commission on 
Family Violence. Justice Catherine Davani of Papua New Guinea 
discussed violence against her country’s women in her 2013 
address, and in 2012 Justice Kate O’Regan outlined steps toward 
transforming the judiciary in her home country, South Africa.

Far-reaching impact
The event’s impact goes beyond the words delivered in the 
addresses, says Law Commissioner Donna Buckingham, a long-
time supporter who has helped organise several of the events.

“I remember the awe on the faces of young female lawyers 
who were able to spend time in the company of eminent women 
lawyers who shared stories over dinner afterwards – those stories 
may have had as much power as the legal ideas they shared in 
their addresses.”

She says that several addresses, such as the 2014 speech by 
Helen Winkelmann, have stimulated debate on important topics 
and had lasting impact.

“The ‘Ethel’ is not the only annual address that celebrates the 
achievements of women in the legal profession. But it was the 
first, and it represents a community of persistence, achievement 
and excellence, built across time, that is added to one day a year. 
It remains a special day for that reason, and I am heartened that 
it will continue,” Ms Buckingham says.

This year’s address continued the theme of how Ms Benjamin’s 
example can influence today’s legal challenges. Titled “Imagining 
the future lawyer”, Solicitor-General Una Jagose considered the 
challenges facing today’s legal profession and asked: “What would 
Ethel say?” noting a phrase from Ethel’s 1897 graduation speech: 
“The heart must be developed as well as the brain.”

Visit the page dedicated to the Ethel Benjamin Address at the 
OWLS website, otagowomenlawyerssociety.com, for a full list of 
past presenters and their addresses. ▪

Lynda Hagen  lynda@lawfoundation.org.nz is Executive 
Director of the New Zealand Law Foundation.
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Complaints decision summaries

LAWYERS COMPLAINTS SERVICE

Inadequate 
advice about 
Calderbank offer
[All names used in this article are fictitious]

A lawyer, Midlothian, has been censured, 
fined $15,000 and ordered to pay her 
client $25,000 compensation. Midlothian 
had not adequately advised her client on 
a Calderbank offer and had significantly 
overcharged him, a lawyers standards 
committee has found.

The compensation order is the max-
imum provided under the Lawyers 
and Conveyancers Act 2006 and the 
Lawyers and Conveyancers Act (Lawyers: 
Complaints Service and Standards 
Committee) Regulations 2008.

In 2003, the client, Mr Renfrewshire, was 
employed by a company. Mr Renfrewshire 
agreed to become a shareholder and direc-
tor in that company. Mr Renfrewshire’s 
shares were purchased by his family trust.

In 2007, Mr Renfrewshire had an alter-
cation with a staff member. He did not 
return to work the next day and tendered 
his resignation.

Through his solicitors, Mr Renfrewshire 
offered to sell his shares for $168,000. 
However, a meeting of the company’s board 
deemed Mr Renfrewshire’s resignation to 
constitute a transfer notice for his shares 
and Mr Renfrewshire was divested of his 
shares at $1 per share; a total of $24. This 
was in accordance with a shareholders’ 
agreement which had never been signed.

The agreement included a provision that 
if any shareholder left the employment of 
the company within five years, that share-
holder would receive only $1 per share.

Following the divesting of his shares, Mr 
Renfrewshire consulted the law firm where 
Midlothian was employed. Midlothian was 
an experienced civil litigator. Midlothian 
took a statement from Mr Renfrewshire, 

which was the basis for factual pleading 
in a statement of claim; proceedings were 
issued in February 2010.

The statement of defence called into 
question Mr Renfrewshire’s version of 
events, because of factual discrepancies 
in the pleadings, and amended pleadings 
were filed.

The firm acting for the defendant sent 
a Calderbank letter to Midlothian’s firm 
offering $25,000 in full and final settlement 
of all claims by Mr Renfrewshire.

No evidence as to 
advice of risks
The committee found that there was “no 
evidence that Mr [Renfrewshire] was 
advised as to the risks of continuing 
with the litigation”. Instead, Midlothian 
accepted Mr Renfrewshire’s decision to 
reject the Calderbank offer, and there was 
no evidence that she gave Mr Renfrewshire 
“particularised advice on the Calderbank 
offer,” the committee said.

“The committee is firmly of the view that 
the advice given to Mr [Renfrewshire] in 
relation to the May 2010 Calderbank letter 
was inadequate.”

The committee also said that a writ-
ten record of the advice given to Mr 
Renfrewshire and his response should have 
been kept, preferably signed by both Mr 
Renfrewshire and Midlothian.

In relation to costs, the committee found 
that the total costs invoiced by Midlothian 
amounted to more than $313,000. 
Midlothian’s failure to properly advise on 
the Calderbank offer had resulted in the 
claim continuing, the committee said.

Further, with reference to the value of Mr 
Renfrewshire’s claim, the committee said 
that even had there been no Calderbank 
offer, Midlothian’s costs were still signifi-
cantly excessive, and that this constituted 
unsatisfactory conduct.

As well as the censure, fine and com-
pensation order, the committee ordered 
Midlothian to apologise in writing to Mr 

Fined for 
accidentally 
broadcasting 
client discussion
[All names used in this article are fictitious]

A lawyer who accidentally broadcast a 
discussion with his client has been fined 
$1,500.

The Lawyers Complaints Service received 
a phone call from a member of the public 
who advised that he had been watching a 
live video stream by the lawyer, Shropshire, 
and which had been accessible to a global 
audience.

During the stream, a person the viewer 
assumed to be Shropshire’s secretary 
knocked on his door and started talking 
about a case. Shropshire is reported to have 
“shooed her away”.

In addition, Shropshire was then seen 
interviewing an individual, who appeared 
to be “unaware the conversation was going 
to an international audience”.

Following the phone call to the Lawyers 
Complaints Service, a lawyers standards 
committee conducted an own motion 
investigation.

The committee determined that 
Shropshire’s conduct in broadcasting the 
discussions held in his office with a client 
amounted to unsatisfactory conduct.

In making a finding of unsatisfactory 
conduct the committee remarked that “the 
duty of confidence underpins the entire 
lawyer client relationship”.

“For a lawyer to advise and represent a 
client effectively, that lawyer needs to be 

Renfrewshire, to reduce her fees, and to 
pay $20,000 costs to the New Zealand Law 
Society. ▪
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confident that the client has disclosed all 
relevant facts. Clients, therefore, need to 
be confident that information disclosed to 
their lawyer will remain secret.”

Shropshire accepted that he had 
disclosed confidential information by 
broadcasting his meeting with a client to 
unknown third parties. Shropshire also 
accepted that this was unsatisfactory 
conduct.

“By way of mitigation, [Shropshire] 
states the broadcast was accidental 
because he believed he had stopped the 
broadcast by closing his web browser,” the 
committee said.

“[Shropshire] says instead of closing 
the webpage by pressing the ‘x’ icon, he 
minimised the window by pressing an 
adjacent icon.

“The committee accepts that the disclo-
sure was accidental. The committee also 
accepts the discussions with the client 
were not scheduled and that [Shropshire] 
was surprised by the arrival of his client 
in his office.

“Had the committee found otherwise, it 
may have considered that [Shropshire]’s 
actions amounted to a wilful or reck-
less contravention of [rule] 8 and 
brought charges against [Shropshire] for 
misconduct.”

Rule 8 of the Lawyers and Conveyancers 
Act (Lawyers: Conduct and Client Care) 
Rules 2008 states: “A lawyer has a duty to 
protect and to hold in strict confidence 
all information concerning a client, the 
retainer, and the client’s business and 
affairs acquired in the course of the pro-
fessional relationship.”

The level of fine took into account the 
maximum fine of $15,000, the extent of the 
breach of confidentiality, the importance 
of client confidence to the administration 
of justice, the fact that the conduct was 
accidental, Shropshire’s length of practice 
and his disciplinary record, the committee 
said.

As well as the $1,500 fine, Shropshire 
was ordered to pay costs. ▪

Fined for failing 
to transfer shares
[All names used in this article are fictitious]

A lawyer who failed to transfer shares to 
three beneficiaries of a will has been fined 
$5,000 by a lawyers standards committee.

Mrs Haddington appointed the lawyer, 
Bute, as executor of her estate in or around 
July 2006. In her will, Mrs Haddington 
made a number of specific bequests, 
including the transfer of shares to her 
three children.

In June 2013, Mrs Haddington passed 
away. Her house and most of her assets 
were realised in March 2014 and distribu-
tions were made to her beneficiaries.

Bute appeared to have been of the view 
that the estate administration was com-
plete and received payment for his estate 
administration work in August 2014.

However, one of Mrs Haddington’s chil-
dren, Mrs Caithness, was of the view that 
the estate administration was incomplete 

as Bute did not appear to have arranged for 
Mrs Haddington’s shares to be transferred.

Mrs Caithness endeavoured to resolve 
her concerns directly with Bute over sev-
eral years, without success. In June 2018, 
Mrs Caithness lodged a formal complaint 
with the Lawyers Complaints Service.

The standards committee said it was 
satisfied, on the balance of probabilities, 
that Bute had failed to effect the share 
transfer from Mrs Haddington’s name to 
the names of her three children.

The committee said it considered the 
situation to be “completely unacceptable”.

Bute’s failure to action the specific 
bequests, and thereby finalise the admin-
istration of the estate, was a “clear and 
flagrant breach” of his professional obli-
gations under rule 3 of the Lawyers and 
Conveyancers Act (Lawyers: Conduct and 
Client Care) Rules 2008.

Unsatisfactory conduct
That was unsatisfactory conduct in 
terms of section 12(c) of the Lawyers and 
Conveyancers Act 2006.

There were aggravating features present 
in the case, the committee observed. Not 
only did Bute fail to complete the estate 
administration, he also disregarded 
numerous attempts by Mrs Caithness to 
ascertain whether, in fact, the shares had 
been transferred.

The committee said it was “particularly 
surprised” that Bute, in his response to the 
complaint, claimed he had experienced 
“issues” with a brokerage firm before.

“[Bute] provided no evidence of any corre-
spondence with [the brokerage firm] relating 
to the shares Mrs [Haddington] held, instead 
claiming to have misplaced the file”.

“The standards committee considered 
that it was disingenuous for [Bute] to seek 
to blame [the brokerage firm] for his failure 
to transfer the shares,” to Mrs Haddington’s 
children.

“[The brokerage firm] confirmed on 15 
August 2018 that they have no record of 
any correspondence from any lawyer in 
relation to Mrs [Haddington]’s shares.”

“The Lawyers Complaints Service pro-
vided Bute this information, together with 
evidence that all the shares in question 
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remain in Mrs Haddington’s name.
“[Bute] elected not to comment on this 

material or provide any submissions, nor 
has he offered to rectify his omission.

“[Bute]’s silence is telling,” the commit-
tee said. “It is no exaggeration to describe 
[Bute]’s attitude towards the complaint, 
and the situation of the share transfer, as 
completely apathetic.”

Lack of respect
The committee said it was of the view that 
Bute’s handling of the administration of 
the estate exhibited a lack of respect for 
both Mrs Haddington and the beneficiaries.

The shares should have been transferred 
before Bute received payment for the estate 
administration. “Instead, the shares have 
languished in the name of a person who 
passed away more than five years ago.”

The committee said that the $5,000 fine 
it imposed was “modest” considering the 
gravity of the conduct and the fact Bute had 
been the subject of numerous disciplinary 
findings in the past.

As well as the fine, the committee 
ordered Bute to rectify, at his own expense, 
his failure to transfer the shares and to 
arrange the transfer as quickly as possible. 
Bute was also ordered to pay $2,000 costs. ▪

Lawyer failed to 
act competently
[All names used in this article are fictitious]

A lawyer who failed to act competently and 
who acted where there was a conflict of 
interest has been fined $2,500 by a lawyers 
standards committee.

Mrs Antrim and her granddaughter had 
seen the lawyer, Westmorland, about a 
proposed family arrangement.

This proposed that Mrs Antrim would 
sell her home to her granddaughter and 
use the funds to repay her existing lending 
and debts, complete some maintenance 
and upgrade the dwelling.

The proposal included the ability for Mrs 
Antrim to continue living at the property, 

together with her granddaughter.
Westmorland identified a potential con-

flict of interest between Mrs Antrim and 
her granddaughter and told Mrs Antrim her 
granddaughter would need independent 
advice. Ultimately, Westmorland referred 
the granddaughter to another practitioner 
within her firm and the transaction 
proceeded.

To record Mrs Antrim’s ability to con-
tinue living in the property, a memoran-
dum of lease was executed, granting Mrs 
Antrim a lease for life. However, that lease 
was not registered against the title of the 
property.

On or around settlement date, the 
relationship between Mrs Antrim and 
her granddaughter broke down. The 
granddaughter began to run up debts 
against the property, and then stopped 
paying the mortgage instalments. The 
mortgagor bank subsequently issued 
proceedings for the sale of the property, 
with the result that Mrs Antrim would 
have nowhere to live.

“As borne out by what actually occurred 
subsequently, the committee considers 
that right at the outset of the retainer 
there was more than a negligible risk that 
[Westmorland] was unable to discharge 
the obligations owed to Mrs [Antrim],” the 
committee said.

“The fiduciary duties are owed to a client 
by the firm as a whole therefore the duty 
of loyalty demands that the firm (not just 
the lawyer) acts to promote the client’s 
interests, not work against them,” the 
committee said.

There was also no record of any advice 

given to Mrs Antrim relating to the poten-
tial problems that could arise. “In fact, Mrs 
[Antrim] claims that she was not aware of 
the possibility of the property being sold 
by her granddaughter or by the bank and 
that she could have to move out notwith-
standing her life tenancy.

“A signed Acknowledgement of the 
Conflict and Waiver was not obtained 
but even if it had, the committee is of the 
view that such a waiver would not have 
remedied the conflict of duties to each of 
the clients,” the committee said.

Breach of rule 6.1
In the circumstances, the committee deter-
mined that there had been a breach of rule 
6.1 of the Lawyers and Conveyancers Act 
(Lawyers: Conduct and Client Care) Rules 
2008 (RCCC) and that this constituted 
unsatisfactory conduct on Westmorland’s 
part.

The committee also found that 
Westmorland failed to provide appropri-
ate advice to her client concerning the 
proposed family arrangement, breaching 
rules 3 and 6 of the RCCC, which was also 
unsatisfactory conduct.

The committee noted that it was left with 
Mrs Antrim saying she was not advised 
of the risks of the proposed transaction 
and Westmorland saying Mrs Antrim 
was advised of the risks and elected to 
proceed regardless, but that advice was 
not recorded in writing.

“As a result, the conflicting claims are not 
easy for the committee to resolve.

“[Westmorland] speculates that Mrs 
[Antrim] would still have proceeded 
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Conflict possible 
when acting 
for insurer 
and insured
[All names used in this article are fictitious]

The practice of lawyers giving advice on 
cover to the insurer when also engaged to 
act for the insured is a matter of concern, 
a lawyers standards committee has said.

The committee was considering a com-
plaint about a lawyer, Buckinghamshire, 
who submitted that the practice is cur-
rently common in the profession.

“That is a matter of concern because the 
practice appears to have arisen without 
sufficient consideration of the conflicting 
duties which can arise when a lawyer 
acts for both insurer and insured,” the 
committee said.

“In cases where a joint engagement 
is appropriate (because of the extent to 

which the interests in defending an insured 
liability are common), great care needs to 
be exercised about conflicts arising and 
[the committee] doubts that consent to act 
with a conflict can be obtained in advance 
by the policy terms, in the manner that, 
say, privilege might be waived.”

Buckinghamshire acted for Mr Suffolk 
on a professional disciplinary matter. 
Mr Suffolk had cover under a costs of 
professional disciplinary representation 
extension to his professional indemnity 
insurance policy and Buckinghamshire 
was appointed to act for Mr Suffolk by an 
insurer. Cover was limited to the costs of 
representation and there was no cover in 
respect of any adverse orders which might 
be made.

Buckinghamshire conducted an inter-
nal conflict check, naming Mr Suffolk as 
the client. However, he sent a letter of 
engagement to the insurer and not to 
Mr Suffolk.

After the professional body declined 
an application to stay the charges against 
Mr Suffolk, consideration was given – on 
Buckinghamshire’s advice – to challenge 
the stay by way of judicial review.

However, the insurer declined to cover 
the cost of a judicial review application, 
saying it fell outside the terms of its cover. 
The insurer’s decision was conveyed to Mr 
Suffolk in terms which Buckinghamshire 
had reviewed for the insurer in advance 
(without Mr Suffolk’s knowledge).

Following consideration of draft briefs 
of expert evidence, Buckinghamshire 
advised the insurer (without disclosing 
the advice to Mr Suffolk) that the defence 
of the charges was likely to fail. As a 
result, the insurer did not approve the 
costs of presenting a defence and indi-
cated it would meet only the costs of 
entering a guilty plea and submissions 
on penalty.

Buckinghamshire immediately advised 
Mr Suffolk that he would only be able to 
continue to act for him if a guilty plea 
were entered. That advice was given 
one day before evidence for Mr Suffolk 
was due to be filed. Mr Suffolk informed 
Buckinghamshire that he felt he had no 
practical alternative but to plead guilty. 

with the transaction even if she had 
been independently advised, and the full 
implications, alternatives and pitfalls of 
the proposed course of action been set out 
in writing to her.

“The committee respectfully cannot 
agree with that assertion,” the committee 
said.

“As the professional adviser it was 
incumbent on [Westmorland] to record in 
the clearest possible terms the pitfalls and 
alternative courses of action available to 
achieve her client’s desired outcome while 
at the same time protecting her client’s 
interests.

“If her advice was rejected it would have 
been usual to write to the client outlin-
ing the situation and obtaining a written 
acknowledgement of the explanation and 
the continued instructions,” the committee 
said.

As well as imposing the $2,500 fine, the 
committee ordered Westmorland to pay 
$1,000 costs.▪

The disciplinary body fined Mr Suffolk and 
also ordered him to pay costs.

Mr Suffolk was unhappy with the out-
come and complained to the New Zealand 
Law Society.

Appointed to act for insured
Although Buckinghamshire was appointed 
by the insurer “he was appointed to act for 
the insured, and not for the insurer”, the 
standards committee said.

“It was to the insured that he owed 
professional obligations as a client.

“[Buckinghamshire] did, however, 
have a contractual relationship with 
the insurer, which was obligated to pay 
[Buckinghamshire]’s fees which qualified 
within the terms of the policy coverage.

“As a result, [the committee] considers 
that [Buckinghamshire]’s engagement 
included incidental reporting obligations 
to the insurer. Those reporting obligations, 
however, were neither discrete nor sepa-
rate from the insured and did not involve 
reporting without disclosure to the insured. 
They certainly did not extend to giving 
advice on cover to the insurer, especially 
advice contrary to the client’s interests and 
without his consent.”

T h e  c o m m i t t e e  s a i d  t h a t 
Buckinghamshire failed to identify Mr 
Suffolk as his client and therefore breached 
his obligations to Mr Suffolk in a series of 
respects.

They included:
• failing to provide Mr Suffolk with a letter 

of engagement and related information;
• accepting instructions from the insurer 

when the interests of Mr Suffolk and the 
insurer were in conflict;

• withholding from his client information 
relevant to the engagement – namely 
reports and advice to the insurer;

• failing to protect Mr Suffolk’s interests 
and preferring the insurer’s interests, 
and

• when the insurer declined to approve 
the costs of a defended hearing, he 
“abandoned” his client, saying he would 
not continue to act for him unless he 
pleaded guilty.

That constituted unsatisfactory conduct, 
the committee determined.
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The committee fined Buckinghamshire 
$1,000 and ordered him to pay $2,500 costs. 
In determining penalty, the committee 
said it took into account the fact that the 
breaches arose from an error of analysis of 
the instructions received, were not willful 
and reckless, and arose from what may be 
common practice. ▪

Appeal against 
suspension and 
costs dismissed
The High Court has dismissed an appeal 
by an Auckland lawyer against a deci-
sion of the Lawyers and Conveyancers 
Disciplinary Tribunal which imposed a 
15-month suspension from practising law 
and costs.

Jinyue (Paul) Young was last year found 
guilty of four charges by the Disciplinary 
Tribunal at different levels including, 
misconduct, negligence and unsatisfactory 
conduct.

The offending related to a dispute 
between his wife’s company and the 
complainant.

Along with a 15-month suspension from 
practice, the Tribunal ordered Jinyue Young 
to pay costs of $45,783.80. It also ordered 
him to reimburse the New Zealand Law 
Society the costs of the Tribunal, $11,760.

In the decision by the High Court in 
Auckland, Young v National Standards 
Committee [2019] NZHC 2268, Mr Young’s 

murray bryce 
Lawes suspended 
from legal 
practice
Orewa lawyer Murray Bryce Lawes has 
been suspended by the New Zealand 
Lawyers and Conveyancers Disciplinary 
Tribunal from practising for three months 
from 8 October 2019.

The Tribunal found him guilty of two 
charges of misconduct. The first related to 
management of his trust account and the 
second to charging a fee to an estate which 
was not his client and refusing to refund it 
on request of the estate’s solicitors.

As well as the suspension, the Tribunal 
ordered Mr Lawes not to practise on 
his own account pending further order, 
to refund the fee to the estate, and to 

compensate the complainants for their 
legal costs. It has reserved its decision on 
Mr Lawes’ liability for costs.

The Tribunal said while the trust account 
breaches did not involve any dishonesty 
or put clients’ funds at risk, cumulatively 
they demonstrated a reckless disregard of 
the relevant rules. The other charge related 
to the invoicing of an estate was also of 
serious concern. Although the conduct 
was not at the high end of misconduct, 
two separate findings of misconduct are 
a serious matter. Mr Lawes’ previous dis-
ciplinary record included sanctions for 
similar conduct.

It was accepted that there was no wilful 
breach or dishonesty and Mr Lawes had 
been at all times responsive to and coop-
erative with the Tribunal process. The 
Tribunal also noted that Mr Lawes said 
he had not had longer than one week a 
year away from his practice in the last 10 
years. It considered his focus on his clients’ 
concerns rather than prioritising matters 
of administration and his own wellbeing 
may well have contributed to his current 
failings.

The Tribunal said Mr Lawes had advised 
it that he has decided to retire from legal 
practice and to train in another career. 
This had taken longer than anticipated 
and he had clearly worked to the point 
of exhaustion where he appeared unable 
to effectively advance the wind up of his 
practice unassisted. It considered that 
having regard to the level of seriousness 
found, anything less than a suspension 
would not be a proportionate response 
in terms of the protection of the public. ▪

appeal was dismissed with the High Court 
noting that it did not believe the period of 
suspension of 15 months was manifestly 
excessive or wrong.

“Mr Young’s conduct, whatever its 
explanation, clearly reveals an unfitness 
to practise law, especially litigation. 
Mr Young’s stubborn minimisation of 
his misconduct, evident still from his 
submissions before me … emphasises 
the need for a clear deterrent penalty 
and ongoing protection of the public,” 
Whata J said.▪

L AW Y E r S  C o m P L A I N T S  S E rv I C E

5 3

L AW TA L K  9 3 4  ·  N O v E M B E R  2 0 1 9



The secondment model is nei-
ther new nor unique to the legal 
profession. Clients in many profes-
sional services such as engineering, 
accounting and law often request 
that a secondee is installed into 
their day-to-day operations for a 
wide variety of reasons.

Traditional and 
alternative 
secondment models
The ‘traditional’ secondment model 
is still thriving here and across the 
Tasman Sea. This model is where a 
lawyer or associate from a law firm 
is placed with the client for a fixed 
period or a fixed number of days 
per week.

In this model a firm may place 
the secondee in response to a client 
request for a secondee or have 
a rolling rotation with an estab-
lished client. Or the firm may ask 
the client as a way of supporting 
the development of its lawyers. The 
firm usually supplies a junior lawyer 
or less experienced associate to a 
client but may also meet demand 
with a senior associate or partner 
if needed.

Then there is the ‘alternative’ 
secondment model where a law firm 

For a fee or for free? 
Secondments in the 
current legal marketplace
BY SIAN 

WINGATE

ILANZ president Sian Wingate looks at the traditional secondment model still used across New 
Zealand and Australia. To help her understand the value of this model from an operational perspective, 
she talked to Anna Lozynski, General Counsel and author.

offers placements of experienced, 
in-house lawyers into legal teams. 
This is a manifestation of the legal 
marketplace predictions around the 
‘uberisation of lawyers’. Articles fea-
tured in NZ Lawyer and on stuff.co.nz 
predicted this trend and used this 
phrasing back in March 2016. Fast-
forward to 2019 and the Westpac 
Smart Industry Report: Professional 
Services towards 2030 released in 
August, is repeating the same theory 
using the same phrasing – suggest-
ing it is becoming an embedded 
concept.

‘Uberisation’ is a business-model 
term borrowed from the Uber ride-
share model. It means “a transition 
to an operational model which ena-
bles economic agents to exchange 
underutilised capacity of existing 
assets or human resources with 
close to zero transaction cost”.

The logic under the emerging 
uberisation model is based on 
supply making the best use of 
resource and capacity to meet the 
buyer demand. For legal services, it 
is a simple calculation. If there are 
lawyers around with spare capacity, 
the legal marketplace buyer will 
start to demand they are used to 
supply the services at a lower cost. 
This is replacing the long-standing 

seller-driven legal marketplace 
which may request higher costs 
for a human resource who may 
be over-utilised and struggle to 
deliver the same value. In addition, 
the buyer will expect the supplier 
(ie, a law firm) to offer value-based 
pricing which includes appropriate 
training of staff and utilisation of 
technology where possible to gain 
efficiencies to pass on to the buyer.

How do the models 
differ in their value-add 
to an in-house team?
In the alternative model the firm 
offers experienced, in-house legal 
counsel who can hit the ground 
running without any legal training 
or upskilling to work within an 
in-house environment expected 
to be supplied by the in-house 
team. An induction to that specific 
organisation and its legal function 
would still be required as well as 
ongoing CPD to keep the legal skills 
topped up.

In the traditional model it is 
ILANZ’s experience that the secon-
dee, if junior, would require some 
legal training to be offered by the 
equivalent of a supervisor within an 
in-house team. In addition, unless 
the person is a seasoned secondee 
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who has done many in-client 
rotations, there would also need 
to be a significant amount of time 
invested by the client in upskilling 
the secondee to be of value to an 
in-house legal team.

Secondee training in 
the traditional model
Is the law firm or the client legal 
function gaining the most value?

Anna Lozynski has no doubt that 
if a legal function engages a secon-
dee, it is the legal function which 
is supplying a valuable service to 
that firm by training the lawyer in 
a variety of ways.

Some examples of this invaluable 
training and development include:
• Real-life experience of meeting 

commercial, strategic and opera-
tional demands as well as looking 
after the legal risk.

• A multitude of stakeholder man-
agement training.

• Collaboration and communica-
tion upskilling.

• Mentoring on what issues matter 
to clients.

• Education on how to package up 
advice in a way that is “business 
ready” that can be used by busi-
ness teams in their day-to-day 
roles.

• Learning the importance of knowing the business 
as one of the hallmarks of being a successful lawyer 
(particularly in-house).

• Understanding a different side of building and main-
taining client relationships.

• If it is a progressive legal team, exposure to legal 
operations and innovation cycles to improve the 
legal function.

• How to execute work to a strict budget (or lack thereof 
for many in-house teams) and have conversations 
about costs.

Should a traditional secondment 
be free or for a fee?
Ms Lozynski suggests that traditional secondments 
should one day be available on an ex gratia basis to 
clients to round our future lawyers out as service pro-
viders. The law firm is gaining an invaluable “fly on the 
wall” insight into client requirements from its secondee. 
The firm is also gaining an additional training channel 
for their junior associates, associates or even partners.

However, Ms Lozynski also acknowledges that there 
is a value back to the client and so a fee is going to be 
charged for the moment. However, she counters that 
this should perhaps be at a far more competitive rate 
than is expected at present.

How can an in-house team 
calculate the value of bringing a 
traditional secondee on board?
This is about thinking carefully about what value a 
traditional secondee from a traditional law firm brings 
from a broad perspective.

Anna Lozynski says the secondee brings the law firm 
resources for research and targeted advice with them. 
In-house teams rarely have time or resource to perform 
the in-depth legal research needed for certain matters: 
this is in-house counsel engaging external counsel. 
Having a person in-house to delegate these tasks to 
with the comfort that they will check that advice via 
their law firm structure is invaluable.

It forces a process to be created. The induction of the 
secondee to a legal team means that a process needs 
to be documented in some way on how to induct the 
new team member, how to explain the value-add of the 
in-house function and coach on how that team manages 
its work. This is valuable as it can be used again for new 
permanent team members and the next secondee. It also 
enables the in-house team to realise its own value by 
collating the thoughts into a process of policy.

A secondment can challenge both parties’ assump-
tions about how to deliver legal services. The junior 
lawyer, associate or partner may arrive with a variety of 
pre-conceived ideas around how to deliver advice and 
legal assistance. It may be that they understand that 
advice is ‘packaged’ in a certain way or that only certain 
levels in an organisation receive or read the advice.

In contrast, the in-house team may receive their 

▴ Anna Lozynski
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secondee with their own notions of how ‘big law’ still 
operates day-to-day. They may believe that they are 
not familiar with how to operate in a multi-discipline 
environment and tailor advice and help accordingly. This 
assumption may be completely wrong. The secondment 
can offer the legal team a great opportunity to learn 
about what their external advisers can truly offer.

The value to both client and firm is that these assump-
tions, whatever shape or form they come in, can be 
tested. A secondment is a great way to gain an inside 
view from both sides.

How can an in-house legal team pitch 
for a cost-effective secondee?
This one can be tough, says Anna Lozynski. With Big 
Law firms, she often feels that she needs to ‘hustle’ 
to arrange a secondment at a reasonable, realistic fee.

Her pitch is to remind the firm that their secondee, 
regardless of experience level, will receive some new 
learning, some professional development and curate 
an invaluable long-term relationship with the business. 
Anna says this discussion is often a good test as to the 
firm’s level of willingness and commitment to you as 
a client.

The secondment also offers a firm the opportunity 
to reach an understanding of exactly how much the 
experience improves the skills of its lawyers.

Can a law firm meet its billable hours 
targets and offer a cost-effective 
secondee at the same time?
This can be tough. If the law firm still runs this model, 
it is important for the in-house team to be mindful that 
the firm they engage may be placed in a difficult position 
when the in-house client is asking for a value-based 
pricing option instead.

The trick, says Ms Lozynski, is to convince the firm to 
be open-minded, “rather than applying a lens of incon-
venience to the current work demands of the firm’s 
department because clients don’t want to sense that”. 
The main challenge she perceives is the mindset shift 
required in the calculation of how to bill the secondee’s 
time.

The billable hours model presents significant chal-
lenges. The best fee arrangement is one that recognises 
what the secondment brings to both parties and charges 
accordingly. She recommends firms and in-house teams 
be creative when it comes to exploring options. Perhaps 
the secondment can be flexible with some time deliv-
ered part virtual and part in person. Alternatively, the 
secondee could perhaps job share with another lawyer to 
enable the secondee to get back to their desk to progress 
other workload.

The arrangement could also be reciprocal: the sec-
ondee swaps with an in-house lawyer who takes their 

place in the traditional firm. This could be price-neutral 
and offer both lawyers a rich development opportunity.

There are always ways to meet both the buyer and 
the seller’s needs in the legal secondee marketplace if 
an open-minded conversation takes place.

It’s worth any law firm noting that a good place to test 
out new pricing arrangements is in the in-house space. 
Our teams are used to being creative with very small 
budgets as they are a cost-centre and not a revenue-gen-
erator and so are always open to new charge-out ideas.

Are secondments great value?
Absolutely, says Anna Lozynski. She says there is huge 
value to both an in-house client and its external firm in 
curating and consolidating a partnership relationship 
between an in-house legal team and its external advisers.

She notes that any secondee is not necessarily a 
resource who arrives and delivers value immediately. 
There is a process of induction and ongoing education 
about the business to realise that value. This is also 
imperative to ensure the secondee is well-integrated 
and accepted by the business.

The secondment is an opportunity in fostering part-
nership between service provider and client, moving 
the firm away from being at arm’s length and more into 
the trusted advisor realm or as Ms Lozynski describes 
it, as part of the extended legal team.

From our perspective here at ILANZ, we believe that 
any opportunity to create a richer experience for our 

emerging legal professionals which 
in turn drives improvement and 
positive changes within the broader 
legal marketplace is of great value. ▪

Sian Wingate is President of ILANZ, 
a section of the New Zealand Law 
Society. She is also senior legal 
counsel for Ultra-Fast Fibre Ltd and 
director of Light Consulting. She is 
always keen to write about matters 
close to the hearts of in-house 
lawyers and can be reached on 
 ilanz.president@lawsociety.
org.nz

Anna Lozynski is an executive 
general counsel and author. She 
has spent most of her legal career 
in-house working in the banking, 
automotive and cosmetics indus-
tries. You can learn more about 
her at  annalozynski.com. For 
visual innovation inspiration from 
Anna, follow @legallyinnovative on 
Instagram. 
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Before I met the pair, I spent some 
time getting up to speed on ‘new 
law’ and Shift Advisory’s alternative 
business model, but what really 
intrigued me was online feedback, 
which suggested a fresh approach 
to running a law firm. I wanted to 
know: why start Shift Advisory?

“To make things better?” Ms Watt 
suggested.

“We were inspired by the expo-
nential growth of ‘new law’ over-
seas” added Ms Tyler, “And mostly 
we were excited about this new way 
to practise law at a senior level.”

For those not familiar with the 
concept, ‘new law’ introduces inno-
vation to the legal industry, covering 
remote legal servicing, secondments 
and legal tech, to name a few. New 
law responds to the different ways 
lawyers wish to work, creating 
opportunities to work flexibly. It also 
meets client demands for new and 
more efficient ways to access legal 
services. As a result, secondments, 
managed legal services, legal tech, 
virtual law firms, and full-time and 
part-time flexible working are all 
examples of the way in which new 
law is evolving. It has been success-
ful in filling these gaps in overseas 
legal services markets.

The New Zealand 
market gap
Ms Tyler and Ms Watt recognised 
that, in New Zealand too, there was 

Shifting the gears up: ‘new 
law’ firm’s new approach
BY JAMIE 

DOBSON

Directors of Auckland ‘new law’ firm Shift Advisory, Prue Tyler and Kate Watt, are 
reluctant to call themselves ‘disrupters’, but Shift Advisory can be seen, at the least, 
as doing things differently.

an obvious ‘gap’ in the market – cor-
porates with a need for experienced 
lawyers to work ‘on the ground’ 
with their teams to execute projects 
or cover busy periods or absences, 
or to bridge a recruitment process.

They say that one of the biggest 
motivators was the possibility of 
finding a viable way for lawyers to 
stay in the law at a senior level while 
balancing time with their families 
or life outside of work.

The directors are both senior 
lawyers themselves, with experi-
ence in top-tier private practice 
and in-house.

“We looked at our friends who had 
become parents and had stepped 
out of law altogether because they 
were faced with this ‘all or nothing’ 
choice of working all the time, or 
not at all – and it just seemed like 
a waste of experience and talent,” 
says Ms Watt.

“We thought – for ourselves, 
for our friends and colleagues – it 
would be so great to provide this 
new pathway.”

Shift Advisory connects senior 
lawyers with clients who need 
them. All their lawyers are expe-
rienced, with a minimum of 10 
years’ PQE, “but in fact most of our 
lawyers have 15, 20, even 30 years’ 
experience,” says Ms Watt.

“The point is that they can all 
hit the ground running and handle 
what needs to be handled from day 
one,” says Ms Tyler, “and our clients 

appreciate that.”
They say the response has been 

overwhelmingly positive – Shift 
Advisory offers a ‘third way’ to 
access top-quality legal advice – a 
kind of ‘middle ground’ between 
instructing a firm, on the one hand, 
and recruiting directly, on the other.

“We’re a blend of external and 
in-house legal support,” says Prue 
Tyler.

The benefit for clients is that 
bringing a Shift Advisory lawyer 
in-house is more cost-effective than 
instructing a traditional firm, but 
there’s none of the risk associated 
with hiring direct.

“We do the vetting, we know our 
lawyers and we know they’re excel-
lent, and our services are completely 
‘on-demand’,” says Kate Watt. “So if 
the project falls over or if it doesn’t 
work out for any other reason, the 
client can simply pull the pin – it 
de-risks it.”

Contracting flexibly
Shift Advisory see themselves as 
complementary to the traditional 
firms, not in competition with them.

“There will always be a need for 
external advice from a great firm,” 
says Ms Watt. “But sometimes, for 
corporates, the best way to get 
things done is to have an experi-
enced senior lawyer on the ground, 
in the team, talking directly with 
the business and building those 
relationships. It’s harder to do so 
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from the outside; you have a different 
perspective.”

The duo say the model is not new. “IT 
consultants and other industries have been 
working this way forever, but it’s new for 
law,” says Ms Tyler.

“Our lawyers are able to be involved in 
interesting, challenging projects – but on 
their terms,” says Ms Watt. “We’re always 
completely upfront about how many hours 
our lawyers can offer – we have lawyers 
working from two to five days a week and 
we agree up front any flexibility they need 
to make sure they’re able to fit work in 
with the rest of their lives.

“It’s about control, flexibility and 
empowering people – our lawyers set the 
boundaries themselves. Our clients are 
amazing and they get it,” says Ms Tyler. 
“It’s a relationship of trust. They’re happy 
to have these great people to take things 
off their hands and they accept the flex.”

The firm also seconds lawyers to other 
firms – but the same rules apply. Everyone 
is clear on the time a lawyer can offer from 
the outset. The directors say that approach 
makes it possible for their lawyers, par-
ticularly parents, to come back into the 
legal industry in a way which feels “safe” 
to them – “they know we have their back,” 
says Ms Watt. “We know all our lawyers 
well and we check in all the time.”

They say the law firms they deal with, which includes some of 
the country’s top firms, have been supportive of the model. “A law 
firm may not be able to spare a senior lawyer for a secondment 
to a client – so they’ll call us. Often we’ll even be able to second 
a lawyer who is an alumnus of that firm or who is otherwise 
known to them,” says Ms Tyler. “It’s a great solution for the client.”

Drawing on key values
The directors say their aim is to build a community of lawyers 
and clients based on their key values – authenticity, flexibility, 
freedom, collaboration, trust and respect.

“We have no hierarchy – we’re a flat structure and we respect 
the needs and boundaries of everyone who joins the team,” says 
Ms Watt. “We’re really proud to have helped lots of parents come 
back into the workforce on their own terms, but many of our 
lawyers have decided to join us for other reasons and many choose 
to work full-time.”

They say Shift Advisory offers a way for lawyers returning from 
overseas to re-enter the New Zealand market, when finding a 
permanent role might be more challenging, “Particularly when 
they’ve been away a long time and don’t have recent New Zealand 
experience,” says Ms Tyler. “Which can be a bit of a barrier here.”

The Shift Advisory team includes a number of flexible-working 
senior lawyers. “At this stage in their career they may not want to 
jump straight into a permanent role unless it’s absolutely perfect 
and those great, challenging, senior leadership-type roles don’t 
come up all the time,” says Ms Watt. “In the meantime, Shift 
secondments are a great way to test out a new role or industry 
without that full commitment and often, when it’s a great match, 
they’ll lead to the perfect permanent role.”

The two women also work this way – they second themselves 
to Shift’s clients from time to time. “We really enjoy it, we have 
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great clients,” says Ms Watt.
“It takes courage to work like this,” says 

Ms Tyler, “But it’s a totally viable option 
now”. “I don’t know if the tolerance or 
support for this kind of flexible working 
would have been there five years ago, let 
alone 10.”

The human element
Most of Shift Advisory’s business is in 
Auckland and “growing organically” the 
directors explain. There is potential for 
operations to spread nationwide, but the 
focus remains on getting the best match 
for the clients and the lawyers.

“What we take very seriously is getting 
to know our clients and lawyers well, 
which is a bit more difficult when they’re 
not in Auckland,” says Kate Watt.

Prue Tyler says that’s important for two 
reasons: “We need to match a client’s needs 
with the lawyer with the perfect skill-set. 
But just as important is a great cultural fit.”

As Shift Advisory’s directors are practising lawyers themselves, 
they understand what their clients are after. “We get it.” says Ms 
Watt, “We’ve done the jobs our lawyers are doing, and we still 
do – we’re not going to send a litigator to do the job of a corporate 
lawyer. We’d rather not send anyone than the wrong person.”

But figuring out people is “what we enjoy and love most about it,” 
adds Ms Watt, “and we love it when we make the perfect match.”

The future of CPD
When I ask about their own work/life balance both directors say 
the dial is turning in the right direction. “We have great people 
around us – our bookkeepers, business advisors and IT people 
in particular – and our new business manager Arna, who is just 
phenomenal. Again, we run a flat structure – we engage great 
people and trust that they’re nailing it. I think because of that 
everyone is always going above and beyond.”

Their own desire to have that balance led to their incorporating 
a wellness element into the CPD sessions and events they run 
for their lawyers.

“Right from the beginning we were aware that we were going 
to need to find a way to make our lawyers, who are working 
disparately, feel part of the Shift Advisory community and the 
Shift team,” says Ms Watt. They say they focus hard on doing just 
that, and their quarterly CPD events are part of that community 
building.

“We felt that boozy lunches had been done enough and cor-
porate clients – our clients – can get a lot of that. We decided to 
do a meditation afternoon with great food and some Ecology 
[non-alcoholic gin] cocktails for some quiet time, it’s what we 
needed, too!

“We thought, it’s actually what we’d like to do – so let’s just 
run with that.” They say it was a novel format in the Christmas 

lead-up but well-received. “We invited 
both lawyers and clients to the same event, 
which we’ve continued to do since – it was 
really collegial.”

This month, Shift Advisory will host a 
session based on executive culture and 
healthy mindful leadership.

“The people we have on board are so 
senior, some are leaning towards lead-
ership and governance roles,” says Ms 
Tyler. “They’re possibly using us as a step-
ping-stone to a leadership role. We want to 
offer them the relevant training, because 
they’re at that level in their careers.”

The future of law
The proudest part they both note has been 
empowering people to stay in the law, or 
return to it, in a way which works with 
the rest of their lives.

“We’ve found two, three day a week-se-
condments for women who’d been out of 
the workforce for six, seven years, who 
were struggling to find a part-time perma-
nent role and who’d lost their confidence a 
bit – that makes us happy,” says Ms Tyler. 
“We have a dad on the team who is doing 
some part-time work on the side, from 
where and when he wants, while setting 
up his own business. There’s no limit to 
the ways in which this can work.”

The pair themselves might not always 
get away from work, but as directors they 
aren’t restricted to offices or desks.

“The joy of having your own business is 
that, despite having to work reasonably 
hard, you can do it from where and when 
you want,” says Ms Watt. “We can go home 
and see our kids early and work at night 
if we want to.”

Both directors believe the rest of the pro-
fession isn’t being complacent about the 
significant changes needed to address an 
increasing demand for work/life balance.

“It’s sort of been thrust upon them. 
People are coming in and are not willing 
to work the way that we did,” says Ms Tyler. 
“It will be interesting to see how things 
change.”

“Making things better,” as Ms Watt so 
simply put it, isn’t about promising disrup-
tion, it’s about committing to difference. 
Prue Tyler and Kate Watt have simply 
shifted the definition of what makes a 
successful law firm. ▪

◂ Prue Tyler and Kate Watt

F U T U r E  o F  L AW

59

L AW TA L K  9 3 4  ·  N O v E M B E R  2 0 1 9



Being a lawyer can be stressful – dif-
ficult cases, demanding clients, sudden 
deadlines, huge responsibility, large 
workloads, pedantic checking of legal 
documents, etc, etc.

In my work I see clients for chronic 
fatigue, chronic pain, anxiety, depression, 
bowel disorders and many more, and the 
leading cause of all these conditions is… 
stress!

One client was in a wheelchair for four 
years, unable to even move her hands 
due to severe pain levels. As soon as she 
reprogrammed her brain pathways out of 
stress, her pain went away. She stood up 
on day 2, walked on day 3… and went rock 
climbing 10 days later.

One man had had ulcerative colitis for 25 
years. He resolved all his symptoms within 
a week of releasing some underlying shame 
and stress about something he’d done.

A female client had a tight knot in her 
stomach for 20 years and was on daily 
anxiety medication. After dealing with 
the underlying cause of stress, the knot 
in her stomach vanished. She said it felt 
like all her internal organs were suddenly 
lighter and she thought everyone around 
her should have been able to see the 
amazing transformation. Her anxiety did 
not return.

Stress is fine if you’re 
running away from a tiger
The stress response causes your body to 
prioritise heart, lungs and limbs, so that 
you can run away from a tiger. This is fine 
in the short term, but if you create this 
response a lot, your body has to actively 
steal energy from other systems (such as 

How to calm your stress 
response and have better 
health and wellbeing
BY MEL 

ABBOTT

digestion, immunity, hormone balance, detox and reproduction), 
in order to generate enough fuel to fire your stress response. This 
can lead to many chronic illnesses.

Your brain is a big part of your stress response. In the centre 
of your brain is the amygdala. It is your fear processing centre. 
It takes information from your senses and from your thoughts 
and if it perceives danger, it immediately sends a message to your 
adrenal glands to activate your stress response. The more often 
you have stressful thoughts, the bigger your amygdala gets, which 
means it becomes more sensitised to smaller and smaller stimuli.

But you can teach your brain that most 
perceived tigers are only cute little kittens …
This ability of your brain to adapt to your thoughts and envi-
ronment is called “neuroplasticity”. Your brain is updating every 
second of every day in line with all your thoughts. To prove this 
to yourself, say your phone number backwards. Initially, this will 
be hard to do, but if you repeat it a few times, it will soon roll 
off the tongue. This means that we have an incredible ability to 
rewire our brains, and we need to take some steps to create the 
wiring pathways that are useful and healthy for us.

Turning off the stress response is vital for enabling healthy 
brain wiring and a healthy body. I had two lawyers do my training 
course, The Switch, two weeks apart, and both of them reported 
that they felt like they were doing a different job afterwards, just 
because they had reframed how they approached it.

▴ Mel Abbott
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Some strategies to help 
create a calmer, healthier 
mind and body
Be clear about your motivations 
and purpose for doing your job
Research shows that people who have a 
purpose and who enjoy their jobs have 
much better health and wellbeing. Be clear 
with yourself about why you choose to do 
your job. Is it because you really believe 
in giving every person representation and 
a voice, or because you like to see things 
done correctly, or because you like to 
make lots of money, or…? Having a clear 
reason for why you do what you do can 
help you to feel purposeful and satisfied 
while doing it.

Wellbeing behaviours

The science of wellbeing has identified 
correlations between behaviours and good 
health. We need good quality sleep and 
diet, suitable exercise, sunlight, downtime, 
time doing activities, a healthy sex life, 
someone to confide in, to help others, 
and to be part of a spiritual community. 
This doesn’t mean you have to do all these 
things to be calm and healthy, but it does 
seem from the research that it is beneficial 
to have a pretty broad cross-section of 
these wellbeing behaviours in your life. 
Which areas have become depleted for 
you? What can you do to improve them?

“Slow-stops” throughout the day

A very simple way to interrupt your stress 
response and calm yourself is the slow-stop 
technique. Whenever you are becoming 
over-fired on adrenaline and getting into 
rush mode, it’s a good idea to stand up, place 
your hands in the air and let them come 
down at the speed that your adrenaline 
comes back down. Breathe really slowly – 
six counts in and six counts out – and say 
“s…t…o…p” really slowly and softly. Keep 
repeating the breathing and the stops until 
your hands are right down by your thighs 
and you feel calm again. I use this method 
when I am getting fired up and rushing 
through my work emails. It’s amazing how 
calm and focused I am after a simple slow-
stop – I type and think slower, and yet I get 
everything done more quickly.

Set boundaries

A huge part of work stress (and all the 
health issues that come with stress) is 

that people have far too much on their 
task list and are floundering under their 
workloads. Sometimes you may need to 
have a meeting with your boss to look at 
how many jobs you are meant to do, how 
many hours they would require from you, 
and see if some jobs need to be taken off 
your list.

Rearrange your desk

This may seem like a small thing, but it’s a 
powerful way to rewire your brain. We are 
subconsciously programmed by our regular 
environment, so if you reorganise your 
environment, it helps you to reorganise 
your neural pathways too.

Task lists

I am a huge fan of task lists. It makes it very 
clear to me what needs to be done, and I 
can look at my list and see which things 
are the most important, and also which 
tasks are so quick and easy that I should 
just do them, so that I get the satisfaction 
of seeing lots of things crossed off.

As well as a task list, I also create a focus 
board annually. Each January, I choose a 
theme word for the year and I create my 
goals for the year (both work and personal). 
I choose pictures and words off Google, 
plus some of my own photos and I stick the 
pictures all over a suitably coloured sheet 
of cardboard. I look at my focus board so 
often, it really helps me stay focused on 
what matters to me that year, and to check 
that I am keeping up with my goals.

Reassure yourself about 
your capabilities

One of the sources of stress in the work-
place is doubting your own abilities. If this 
is the case for you, change the self-talk in 
your own mind about how you perform. 
Choose to notice the compliments you 
receive, and the things that you have done 
well. The more you believe in yourself, the 
better you will perform.

Tame those tigers
So it’s time to tame those tigers into cute 
kittens and create a work life that you 
love, and believe in. Not only will you be 
happier, but your body will be healthier. ▪

Mel Abbott  is a Neuro-l inguistic 
Programming (NLP) Master Practitioner 
and founder of Empower Therapies, which 
teaches mind-body techniques for chronic 
illness recovery. Most of her work is based 
on calming the stress response and 
altering mind patterns, so that the body 
is able to heal itself naturally.  www.
empowertherapies.co.nz

Sarah Taylor is the co-ordinator of this 
series, a senior lawyer, and the Director 
of Client Solutions at LOD NZ, a law firm 
focused on the success and wellbeing of 
lawyers.

If you’d like to contribute to this series, 
please contact Sarah:  sarah.taylor@
lodlaw.com 
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We’re a distracted workforce 
these days. While some types of 
distraction can be good for pro-
ductivity, such as in creative tasks 
where it can make space for the 
more intuitive, holistic, creative 
right brain to rev up, typically dis-
traction is adversely affecting our 
workplace productivity.

Organisations and advertisers are 
constantly vying for our attention 
with abundant and instantly avail-
able information, but it’s become 
clear that our attention is a limited 
resource and therefore a valuable 
commodity. Online content may be 
limitless, but our ability to consume 
information is limited by our atten-
tion span.

On one hand technology offers 
efficiency by providing ease of 
access to information, ongoing 
connectivity and the ability to 
collaborate with workmates in dif-
ferent locations in real time. From 
its initial introduction, the benefits 
of technology outweighed the costs 
of distraction and we saw workplace 
productivity increase in the late 
1990s and early 2000s. Since then, 
digital distraction has increased 
to a point where it’s now clearly 
hindering our productivity, time 
management, brain function and 
energy levels rather than helping us.

Other distractions too
Digital distraction is not the only 
type of distraction in the workplace. 
The Udemy 2018 Workplace Distraction 
Report cites chatty co-workers and 
office noise as top distractions 

Avoiding digital 
distractions
BY RAEWYN 

NG

alongside technology and devices.
Organisations are estimating 

they’re losing as much as two to 
three hours of productivity per 
worker each day to workplace 
distractions.

Working with the distraction of 
emails and phone calls can reduce 
IQ by around 10 points compared 
to working in uninterrupted quiet, 
according to some reports. This is 
the same as losing a night’s sleep 
and twice as bad as smoking weed.

A University of California study 
found that the average office worker 
gets only 11 minutes between each 
interruption and that it takes 
around 25 minutes to fully return 
to focus on the original task after an 
interruption. Around half the time 
interruptions are self-imposed – for 
example, switching your attention 
voluntarily to check email, social 
media or the internet. The average 
worker can check their phone up to 
as much as 150 times a day.

Why we self-interrupt
It’s not surprising that we’re com-
pelled to self-interrupt with technol-
ogy and there’s two main reasons.

Firstly, it comes down to Freud’s 
pleasure principle – the idea that 
everything we do is about moving 
towards pleasure and away from 
pain. Nir Eyal, technology and 
psychology expert and author of 
Indistractable: How to control your 
attention and choose your life, takes 
it one step further saying at the neu-
rological level it’s all about avoiding 
pain and discomfort. So, when we 
get to a task we don’t particularly 

want to do, we start to look for 
distraction, which is easy to find 
these days.

Secondly, the addictive nature of 
the internet and particularly social 
media is well known. When we 
tune into our messaging services 
or the internet, we never know 
what’s going to come up and it’s 
this unpredictability and antici-
pation that has us going back for 
more because each time we come 
across something, it releases that 
reward hormone, dopamine, in the 
brain. Dopamine is associated with 
compulsion and addiction circuits 
in the brain: the more we get, the 
more we want, and the feedback 
loop is reinforced.

It’s the same process with the 
‘ding’ of notifications on our phones, 
except there’s a double hit. We get 
the first, and biggest, hit of dopa-
mine when the phone beeps at us 
and then another hit when we check 
our phone and like what we see. All 
this leads to addictive tendencies, 
like a substance or gambling addic-
tion, and the more we lose focus, the 
more we seek distraction.

With all this distraction, there 
is little time for the deep thinking 
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and flow states needed for complex 
tasks that require distraction-free 
concentration. To compensate for 
interruptions, people often tend 
to work faster, resulting in higher 
stress levels, frustration, time pres-
sure and error rates.

You would think that the oppo-
site of distraction would be focus, 
but according to Eyal, it’s traction. 
Both ‘distraction’ and ‘traction’ 
come from the Latin ‘trahere’ – ‘to 
pull’. Distraction is anything that 
pulls you away from your task and 
traction is any action that pulls you 
towards what you want to do.

Some workplace 
strategies
In order to get traction despite dis-
tractions consider these strategies 
in the workplace:

Set up for the start of the day: 
Instead of diving straight into your 
emails or social media at the start of 
the day, take some time to set your 
work agenda and direction so you 
can be proactive and take control of 
your day rather than being reactive.

Schedule uninterrupted focus 
time: Where you can, commit to 
blocking out regular time in your 

calendar to focus on specific tasks 
or projects, try working offline and 
minimise interruptions – that’s 
looking at emails, messages and 
the internet and taking calls.

Choose a length of time that 
works for you, whether it’s an 
ultradian rhythm (that is, the 
90-120 minute rhythm of our 
bodies’ natural peak and trough of 
energy followed by a break), or a 
pomodoro cycle of four 25-minute 
work blocks with a five-minute rest 
between each, or some variation in 
between. Employees who get time 
to themselves often report feeling 
more energised, friendlier and 
smarter as well as more productive.

Take phone free breaks: Many of 
us automatically check our phones 
in our downtime even though we 
want to get away from technology. 
It’s been shown that workers who 
take their phones on breaks feel 
less restored, productive and happy 
when they get back to work.

So leave the phone behind when 
you take your breaks and set in 
place some positive habits that 
can help you feel more focused 
and motivated when you get back 
to work like getting outside, doing 

some movement or exercise, meditation or connecting 
with colleagues.

Limit email and message checking: Emails and 
messages are a constant distraction through the day 
and if you’re always interrupting your work to respond 
to them, it creates a feeling of busyness without a corre-
sponding feeling of productivity. The constant switching 
of attention can drain your energy and focus.

Depending on the nature of your work, consider 
making a habit of only checking and responding to 
messages a few times a day – for example, in the morning 
after you’ve set your work agenda, before or after lunch 
and before you finish for the day. You’ll get through them 
faster than responding as they come in and you’ll save 
energy from having to switch focus.

Switch off email notifications on your desktop and 
make a habit of not having your inbox open when you’re 
working. Create an out of office message on email to let 
people know this is your process, stating the times you 
check your messages, and to call if matters are urgent, 
if that helps.

If your workplace is one that always expects instant 
accessibility, Eyal argues that it’s not the technology 
itself that’s the distraction but that the distraction is a 
symptom of a cultural dysfunction in the workplace. 
Companies that don’t have a problem with distraction 
have staff that are satisfied with their level of connec-
tivity to technology and don’t feel constantly pressured 
into a cycle of responsiveness. Notably, management in 
these companies demonstrate indistractable behaviours 
– they have a healthy relationship with technology, shut 
off from it at appropriate times and refuse to buy into 
the instant responsiveness trap.

Streamline social media access: Restrict access to 
social media to one device and take apps off your other 
devices. Set time limits for apps so they restrict access 
after your daily allowance is up. This helps remind you 
that your devices are tools for important tasks, not for 
mindless scrolling and distraction.

Switch off notifications (including email) on your 
phone and desktop. Social media notifications rarely 
need immediate attention and if you’ve set up your 
email process above, people will call with urgent matters.

Use quiet spaces: A change of work environment can 
promote positivity and create space for consolidating 
ideas in your head. If your workplace has quiet spaces, 
use them, or find your own quiet corner or café away 
from office noise and get a change of scene.

There will always be digital distractions. We just need 
to find ways to manage ourselves, build traction and 
habits that help us to use technology to our advantage. ▪

Raewyn Ng  rae@mybod.co.nz is a movement 
coach with an interest in wellbeing and holistic health, 
managing stress and a balanced lifestyle. 
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Flying is damaging the planet. 
The Intergovernmental Panel on 
Climate Change (IPCC) indicates 
that flights account for 3% of global 
carbon dioxide emissions. And 
according to the International Air 
Travel Association, every year many 
millions more people fly than did 
the year before. No wonder then 
that the number of commercial 
aircraft in the world has grown from 
3,700 in 1970 to more than 21,000 
today. These are facts to ponder if 
you frequently travel by air.

One way to reduce the impact of 
your air travel is to purchase emis-
sion reductions from environmen-
tally beneficial projects – known as 
carbon offsetting.

Carbon offsetting
Claire Keeling is the Community 
Partnerships Coordinator of 
ekos, an international non-profit 
enterprise that provides carbon 
offsetting services for individuals 
as well as carbon footprint meas-
urement and certification services 
for businesses. Ekos is pioneering 
innovative approaches to financing 
a sustainable future, by also creating 
their own unique supply of regener-
ative carbon offset projects in New 
Zealand and the Pacific. She says 
that while all humans have a carbon 
footprint, how big that impact is will 
depend on the activities they take 
part in and the frequency in which 
they do them.

“Voluntary carbon offsetting 
involves taking responsibility for the 

Carbon offsetting
Reducing the impact 
of air travel

BY TRACEY 
CORMACK

carbon emissions we produce. We 
do this by measuring the amount of 
carbon pollution we produce from 
activities like flying – burning fossil 
fuels – and then compensating for 
these emissions by causing an equal 
volume of carbon to be taken out of 
the air by establishing new forests 
and protecting old ones. This is 
because forests take carbon out of 
the air through photosynthesis – a 
process of capturing and storing the 
sun’s energy in the form of sugar 
and wood.

“A carbon credit is used to deliver 
a carbon offset. One carbon credit 
represents one tonne of carbon 
dioxide that has been taken out of 
the atmosphere by a forest. If our 
carbon pollution is equal to ten 
tonnes of carbon dioxide, we can 
offset this by purchasing 10 carbon 
credits. These carbon credits are 
then cancelled in a carbon registry 
so that they cannot be used by 
anyone else.

“If we are going to work together 
as a global community to stay under 
the 1.5 degrees target of warming 
agreed to at the Paris Climate 
Agreement, then we are all going to 
have to do our bit,” says Ms Keeling.

The Paris Agreement’s central aim 
is to strengthen the global response 
to the threat of climate change by 
keeping a global temperature rise 
this century well below 2ºC above 
pre-industrial levels and to pursue 
efforts to limit the temperature 
increase even further to 1.5ºC.

“The biggest focus needs to be 
on reducing the emissions we are 

creating in the first place. In the 
interim the next best thing is to 
offset with carbon credits that also 
ensure the regeneration of our land,” 
Claire Keeling says.

She says flying is one of the high-
est emitting activities. For example, 
a single return flight to Europe will 
create more emissions than an aver-
age New Zealander emits driving 
each year.

“We desperately need more trees 
– not only to perform the amazing 
act of sequestering carbon, but also 
to enhance and protect soils, water, 
biodiversity and communities. This 
is why ekos carbon forest projects 
specialise in protecting and planting 
new forests in Aotearoa and the 
Pacific,” she says.

“Indigenous forests provide the 
added value of providing even 
greater soil moisture, greater 

SUSTAINABLE PRACTICE
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biodiversity, greater flood protection 
and greater stream protection than 
exotic monocultures. All of these 
benefits are enhanced when a forest 
is allowed to grow old, rather than 
being harvested.”

Apart from forest-based seques-
tration projects which tackle 
climate change there are specific 
emission reduction projects such 
as bio energy, clean non-emitting 
electricity generation – wind, solar 
and hydro power. These provide 
investment in renewable resources 
and reduce our long-term reliance 
on fossil fuels.

Project standards
Stewart McKenzie, Senior Technical 
Advisor and Verifier at environmen-
tal certifier Enviro-Mark Solutions, 
says that carbon-offsetting projects 
can not only deliver mitigation for 

climate change, they also deliver value-added services, 
essentially to make the world a better place. For example, 
one of the projects they source credits from, Hinewai 
Reserve on Banks Peninsula, not only sequesters carbon, 
it also promotes biodiversity, erosion control, and water 
quality and is a valuable site for research projects. 
Another project, Pigeon Bush, is a reserve between the 
Rimutaka and Tararua Conservation parks which helps 
provide a corridor for wildlife.

He says Enviro-Mark Solution’s carbonNZero pro-
gramme summarises carbon credit criteria considered 
in the due diligence approval process for offset projects, 
based on international best practice and over a decade 
of experience operating the carboNZero programme. 
This is to ensure credibility and integrity in the 
carboNZero certification claim, which also requires 
organisations to commit to continual reduction in their 
carbon emissions.

Airlines
One option is to offset directly with the airline when 
you book flights, so that you just pay a fee when you 
book the flight.

Air New Zealand’s FlyNeutral pro-
gramme supports New Zealand trav-
ellers to offset their carbon emissions 
associated with their Air New Zea-
land flights. For business travellers, 
FlyNeutral shows how emissions are 
calculated, the price of carbon cred-
its and the projects generating those 
credits. The emissions for each flight 
are divided among the passenger 
seats on that flight. Air New Zealand 
has permanent native forest restora-
tion projects which are managed by 
Permanent Forests NZ Ltd.

Nett funds received by Air New 
Zealand go toward the purchase of 
carbon credits and no fees are taken 
to fund the operation of the scheme.

Meanwhile, the Jetstar Fly 
Carbon Neutral Programme has 
been certified under the Australian 
Government’s National Carbon Offset 
Standard (2015 from website). ▪
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A Practical Guide to Legal 
Issues for Older People
BY vICKI AMMUNDSEN, HUGH AMMUNDSEN, 
CATHERINE ATCHISON, KATHRYN DALZIEL , 
PROFESSOR KATE DIESFELD, DR MARK FISHER AND 
ELAINE HENDERSON
Reviewed by Tracey Cormack

This book includes contri-
butions from practitioners 
with experience in each 
subject area covered, offer-
ing practical advice about 
key stages in life.

The book is divided into 
19 chapters that examine 
the framework of the law 
as it deals with some of 
the important legal issues 
that people face in getting 
older. The topics covered 
include wills, enduring powers of attorney, later-life 
relationships, retirement villages and residential care. 
Examples and scenarios are provided in some chapters 
to clarify issues such as capital gain and loss in relation 
to retirement villages, managing multi-generational 
households and the legal implications of family loans.

Many chapters include detailed case analyses and 
summaries of court decisions. At the end of each chapter 
there is a reference section where relevant legislation, 
cases, practice notes, articles, reports and books are 
listed. A case table and a legislation section finding list 
are provided before the index.

The book is a tool for older people and their families, 
legal practitioners, and other professionals who deal 
with clients as they plan for older age.

Wolters Kluwer, CCH New Zealand Ltd, 978–1–775472-
75–9 (book), 978–1–775472–76–6 (eBook), 558 pages, 
August 2019, $96 (plus GST and postage).

Campbell on Caveats, 3rd edition
BY NEIL CAMPBELL QC
Reviewed by Geoff Adlam

This is a reprint of chapter 10 of the looseleaf and online 
Hinde McMorland & Sim Land Law in New Zealand and it 
retains the numbering. The law is stated as at 9 January 
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FEMALES
IN THE FRAME 
WOMEN,
ART, AND CRIME
Penelope Jackson

2019 and includes changes 
made by the Land Transfer 
Act 2017. The text analyses 
the six classes of caveats 
as provided for in the 
Act, with by far the most 
attention given to caveats 
against dealings with land 
under the Act.

LexisNexis NZ Ltd, 
978–1–988546–16–2, 
paperback, 112 pages, 
September 2019, $130 
(GST included, postage excluded).

Females in the Frame: 
Women, Art, and Crime
BY PENELOPE JACKSON
Reviewed by Louisa Gommans

In Females in the Frame: 
Women, Art, and Crime, 
New Zealand art historian 
Penelope Jackson explores 
the world of art crimes 
committed by females. 
Jackson tells us that 
“We know women have 
committed art crimes, 
just as there were always 
women artists at work. 
The problem is that their 
stories have been under-
represented and silenced 
by men.” The idea for this book developed when Jackson 
realised what a small role women played in her last book, 
Art Thieves, Fakers and Fraudsters: The New Zealand Story, 
which made her suspicious that there was more to be 
uncovered. Her goal, she says, was to try to change the 
way we think about women, art, and crime.

Females in the Frame explores case studies of female 
art criminals; women who have destroyed art, mothered 
art criminals, vandals, the con[wo]man, art thieves, 
forgers, and female white-collar criminals who took 
advantage of their professional positions. These all 
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paint a fascinating picture of the female art criminal, 
displacing traditional notions about male art criminals 
as the ‘gentleman thief ’ or the failed artist-turned forger. 
Jackson also interrogates gendered language and how 
the female art criminal has been represented.

Along the way Jackson considers some of the hurdles 
to researching and writing about art crime, including 
the difficulty of distinguishing fact from fiction, as art 
crime is often sensationalised, and the fact that a lot 
of art crimes remain unsolved. She also acknowledges 
a specific hurdle with female art criminals, many of 
whom have at their disposal both a maiden and married 
name, so can conveniently hide behind one or the other, 
making detection challenging.

This is a captivatingly written book, and Jackson’s 
wealth of knowledge about art crime is evident. She 
has most certainly achieved her goal of changing the 
way we think about women, art, and crime, by opening 
our eyes to the different ways in which women carry 
out crimes against art – art crime is not all Nazi-looted 
works and blockbuster heists, in fact there is a lot more 
to it and even a uniquely female version.

Palgrave Macmillan, 978–3–030207–65–6 (book), 
978–3–030207–66–3 (eBook), 223 pages, 2019, €19.99 
book, €15.46 eBook.

Louisa Gommans is a trustee of The New Zealand Art 
Crime Research.

McMorland on Easements, Covenants 
and Licences, 4th edition
BY DW MCMORLAND
Reviewed by Geoff Adlam

This has been reprinted from chapters 16, 17 and 18 of 
the looseleaf and online publication Hinde McMorland 
& Sim Land Law in New Zealand. The law is stated as 
at 9 January 2019. The Land Transfer Act 2017 came 
into force on 12 November 2018 and made some major 
changes to the law relating to easements and covenants, 
which are covered comprehensively, along with case 
law developments.

LexisNexis NZ Ltd, 978–1–988546–08–7, paperback, 
263 pages, September 2019, $200 (GST included, 
postage excluded).

Social Security and Welfare Law 
in Aotearoa New Zealand
BY MĀMARI STEPHENS
Reviewed by Geoff Adlam

Described as the first text 
on social security and wel-
fare law, this looks at the 
governing Social Security 
Act 2018 and the associated 
principles and regulatory 
regime. Victoria University 
legal academic Māmari 
Stephens quickly points 
out that New Zealand’s wel-
fare law can justifiably be 
called complex. Requiring 
an extraordinarily large 
system of administration, it is highly vulnerable to ongoing, 
piecemeal and politically charged reform. To grapple with 
the issues, she has divided the book into two parts. The 
first looks at the primary guiding principles of welfare law 
in six chapters which cover foundations, Māori and social 
security, complexity of the system, decision-making and 
discretion, the search for principle in the 2018 Act, and 
general obligations. Part 2 looks more specifically at social 
security law and regulation, with four chapters covering 
family support, work-related support, incapacity, age-re-
lated benefits and supplementary and emergency assis-
tance. The final four chapters cover reciprocal obligations, 
the review and appeal system, offending, overpayment 
and debt recovery, and the influence of the Treaty and 
international law. The book is a groundbreaking resource 
for anyone involved in working in or advising participants 
in New Zealand’s social welfare system.

Thomson Reuters NZ Ltd, 978–1–988553–56–6, paper-
back and e-book, 515 pages, June 2019, $160 (GST and 
postage not included) ▪

L E G A L I N F o r m AT I o N

Legal books
This information is compiled from books which pub-
lishers have sent to LawTalk or have reviews which 
been contributed. It does not imply endorsement 
by the New Zealand Law Society and the objective 
is to provide information on books which might 
be of interest to the legal community. Purchase 
inquiries must be directed to the appropriate 
publisher.
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Will 
Notices

bagrie, Emma Marguerita
Dressler, Horst Egon
Egan, Joseph Peter
Eynon, Maurice Wayne
Hanifah, Yusoff
Hu, Long Ming
Joyce, Lynley Esther
Le Noel, Kathleen Maria
Long, Mavis Maureen (aka Mavis 
Morine Long) (nee Christensen)
Parsons, Kirsty Michelle
Phillips, Mathew Brett
riley, Brent Clinton
Sambrook, Clare Astrid
Shen, Zengli
Sinclair, Marian Joy
Wilton, Neil Stewart
Yang, Seung-Won

Bagrie, Emma marguerita
Would any lawyer holding a will for the above-
named, late of 66 Harold Street, Mount Eden, 
Auckland, Doctor, born on 21 March 1980 who 
died on 11 July 2019, please contact Rico Horsley 
of Maxim Legal:
 rico@maximlegal.co.nz    09 930 7500
 PO Box 78-062, Grey Lynn, Auckland 1245

Hu, Long ming
Would any lawyer holding a will for the above-
named, late of 29 Sullivan Avenue, Mangere 
Bridge, Auckland, Retired, born on 3 January 
1962, who died on or about 31 August 2019, 
please contact Phillip Wong, Wong & Bong 
Law Office:
 phil@wongbong.co.nz
 09 535 5886 or Fax: 09 535 5947
 PO Box 51454, Pakuranga, Auckland 2140

Phillips, mathew brett
Would any lawyer holding a will for the above-
named, late of Tauranga, Electrical Technician, 
born on 4 April 1986, who died on 10 June 2016, 
please contact Alister Moran:
 info@mypl.co.nz    027 281 2637
 PO Box 13005, Tauranga 3141

Riley, brent Clinton
Would any lawyer holding a will for the above-
named, late of Putaruru, formerly of Rotorua, 
born on 29 October 1976 and who died on or 
about 29 September 2019, please contact Ros 
Morshead Law Ltd t/a Law Box:
 office@lawbox.co.nz   07 393 3133
 PO Box 2056, Rotorua 3040

Joyce, Lynley Esther
Would any lawyer holding a will for the above-
named, formerly of Warkworth, Auckland, 
late of Gonville, Whanganui, Retired Certified 
Financial Planner, born on 10 June 1946, who 
died on 29 September 2019, please contact 
Shara Knight of Webster Malcolm Law:
 shara@webstermalcolm.co.nz
 09 425 8037
 PO Box 22, Warkworth 0941 or DX: AA 25512

Le Noel, Kathleen maria
Would any lawyer holding a will for the above-
named, late of Kaikohe, Retired, born on 18 
February 1937, who died on 23 July 2019, please 
contact Marara Smith-Davey of Dixon & Co 
Lawyers:
 marara@dixonandcolawyers.com
 09 620 6240
 PO Box 11359, Ellerslie, Auckland 1542

Long, mavis maureen (aka mavis 
morine Long) (nee Christensen)
Would any lawyer holding a will for the above-
named, late of Onehunga, Auckland, Mother, 
who died on 18 September 2018, please contact 
Renee Dean of Rice Craig:
 renee.dean@ricecraig.co.nz 
 09 295 1700
 PO Box 72-440, Papakura, Auckland 2244

Parsons, Kirsty michelle
Would any lawyer holding a will for the above-
named, late of Hastings, who died on 10 May 
2019, please contact David MacCallum of Baker 
MacCallum:
 david@bakermac.co.nz
 06 877 8024 or Fax 06 877 8022
 PO Box 8510, Havelock North 4157

Dressler, Horst Egon
Would any lawyer holding a will for the above-
named, late of Auckland, Retired, born on 21 
November 1931, who died on 9 September 2019, 
please contact Sarah Wells of Gaze Burt:
 sarah.wells@gazeburt.co.nz
 09 4149800
 PO Box 301 251, Albany, Auckland, 0752

Egan, Joseph Peter
Would any lawyer holding a will for the above-
named, late of Christchurch who died on 4 
September 2019, please contact Chris Boivin, 
Saunders Robinson Brown:
 chris.boivin@srblaw.co.nz 
 03 313 4628
 DX WP29503, PO Box 166, Rangiora, 7440

Eynon, maurice Wayne
Would any lawyer holding a will for the above-
named, late of Inglewood, born on 25 October 
1950, who died on 3 September 2019, please 
contact Alan Johnston, C&M Legal:
 aj@candmlegal.co.nz
 06 757 2119; Fax 06 757 2117
 PO Box 8217, New Plymouth 4342

Hanifah, Yusoff
Would any lawyer holding a will for the above-
named, late of Auckland, Retired Government 
Officer of Malaysia, aged 81 years, born on 10 
October 1937, who died on 30 July 2019,  please 
contact Tiffany Pillay, Prudentia Law:
 tiffany@prudentia.co.nz   09 912 1985
 PO Box 340, Shortland Street, Auckland 
1140
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Anyone knowing the whereabouts of the successors 
of the above person from whom the Crown acquired 
land situated at 34 Tirangi Road, Rongotai, Wellington 
in September 1958, please contact Ms H Arthur, 
Phone 04 470 6109 or write to The Property Group 
Limited, P O Box 2874, Wellington.  Email: Harthur@
propertygroup.co.nz 

This information is required to satisfy Section 40 of 
the Public Works Act 1981.

Walter Ian Gibson

Waikato Law Practice  
for Sale

A well-established sole-practitioner legal practice is for sale in 
the Waikato area. This is an opportunity for a lawyer seeking to 
relocate or a local lawyer seeking to purchase his or her own 
practice. A practice with major areas being:
• Commercial & residential conveyancing
• Commercial ventures
• Business sales & purchases
• Trusts, Wills & Estates

Please contact the advertiser, in confidence, at:  
Confidential Advertiser No. 18-8, advertising@lawsociety.org.nz

Wilton, Neil Stewart
Would any lawyer holding a will for the above-
named, late of Timaru, Labourer, born on 19 
May 1960 who died on 8 September 2019, please 
contact Stacey Blissett:
 stacey@timpanywalton.co.nz
 03 687 7394
 PO Box 240, Timaru 7940

Yang, Seung-Won
Would any lawyer holding a will for the 
above-named, late of East Tamaki, Auckland, 
IT Engineer, born on 5 February 1974 and who 
died on 7 September 2019,  please contact Emily 
Black of Hesketh Henry Lawyers:
 emily.black@heskethhenry.co.nz
 09 375 8688
 Private Bag 92093, Auckland 1142

Sambrook, Clare Astrid
Would any lawyer holding a will for the above-
named, late of 12 Chestnut Court Havelock 
North, Health care assistant, born on 23 
September 1958 and died on 5 September 
2019, please contact Peter Kite:
 06 867 9919
 PO Box 146, DX LP78561, Gisborne 4040

Shen, Zengli
Would any lawyer holding a will for the above-
named, late of 1-202 Campbell Road, Greenlane, 
Auckland, born on 11 October 1966 and who 
died on 2 October 2019, please contact Wendy 
Lu of Righteous Law:
 w.lu@righteouslaw.com   09 580 1083
 Suite A, 2 Kalmia Street, Ellerslie 
Auckland 1051

Sinclair, marian Joy
Would any lawyer holding a will for the above-
named, late of Alexandra, Retired, formerly of 
Ranfurly, born in 1950 who died on or about 
7 October 2019 aged 69 years, please contact 
Gillian Clarke, Checketts McKay Law Limited:
 gillian@cmlaw.co.nz
 03 440 0125 or Fax: 03 448 8960
 PO Box 41, Alexandra 9340

Legal Counsel – Property

We have a vacancy for a Legal Counsel – Property in Auckland. 
Reporting to the General Counsel you will work as an integral 
part of the KiwiRail legal team to provide high-quality, com-
mercially focussed, cost effective legal support to KiwiRail’s 
commercial property business. You will enjoy working closely 
with senior commercial leaders to support the management 
of KiwiRail’s large property estate and strategically important 
infrastructure.

Your broad range of work will include leasing, acquisitions and 
disposals, developments, and construction. You will advise on 
commercial property arrangements and key strategic projects, 
negotiate and draft contracts, manage disputes, and oversee 
governance processes to assist the business to achieve its ob-
jectives. There is also opportunity for involvement in general 
commercial matters, including significant procurement pro-
jects and freight contracts.

To be successful in this role you will have obtained at least 4 
years post qualification experience where you will have gained 
credibility for your strong legal skills and ability to build strategic 
relationships. Foundation experience with a large law firm is pre-
ferred. KiwiRail will also value your experience in advising infra-
structure owners, large property holders and/or Crown entities.

Apply to Pauline.brown@kiwirail.co.nz 
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Instructors wanted for the Institute 
of Professional Legal Studies

We are currently looking for instructors at IPLS. IPLS is 
the training body of the New Zealand Council of Legal 
Education recognised for delivering consistent high 
quality legal skills to law graduates pre admission. We 
are looking for lawyers with a minimum of 5 years of 
experience to mentor and train lawyers of the future.

You will have excellent communication skills, a flexible 
approach to work and an understanding of the needs of 
a culturally diverse group of graduates.

At IPLS you will enjoy working in a fast paced supportive 
team environment with full training and induction into 
the role.

IPLS prides itself on having a strong coaching philosophy 
in our training delivery. This will see you working one 
on one with trainees and contributing to the wider 
profession in enhancing the skills of future lawyers.

We are primarily looking for lawyers based in Auckland 
and Dunedin so if you are looking for a change in your 
career, please feel free to contact the National Director 
by email, at careers@ipls.org.nz. Please include your CV 
with relevant experience and your reasons for applying.

LAWYER  
NEEDED

The Law Connection has a position available 
for an experienced Lawyer who practises in 
conveyancing, trusts and estates, elder law and 
all aspects of general practice.

Please forward your cover letter & CV to:              
Paula Wingar (Practice Manager) by email to: 
paula@lawconnect.co.nz

L A W Y E R S

Dorrington Poole

• Work for an established, well recognised and respected rural 
Law Firm in a friendly community

• Opportunity to build towards a Partnership while maintaining 
a balanced & enjoyable lifestyle

Dorrington Poole has a solid client base, built over many 
years with a loyal client following. We pride ourselves on our 
relaxed, diligent working culture and our fun, supportive and 
collaborative team who maintain strong relationships with 
clients and staff alike.

What you will need:
• Enough appropriate experience to enable you to hit the 

ground running. Good knowledge in general practice areas, 
namely Property, Wills, Trusts and Estates. 

• Efficient, effective communication & the ability to prioritise 
and manage your own workload to a high standard. 

• A current NZ Practising certificate.

In return you will receive:
• Flexible hours if necessary
• The opportunity for career advancement to Partnership for 

the right person
• A fabulous work environment with a great team
• A rural lifestyle with affordable housing, an hour to the coast 

or the city and fantastic local schooling.
• A competitive salary

If this sounds appealing, then please be in touch to see if 
this fantastic opportunity might work for you. Email your 
application or any queries to the Office Manager amber@
dorrington.co.nz

Senior General Practice Lawyer

LangtonHudsonButcher is a specialist employment law fi rm, 

recognised as a leader in its fi eld. We are the largest employment 

law team in Auckland, providing advice to and representation of 

top-tier corporates.  We offer a highly collaborative work 

environment and an extensive range of employment law work.

We want this work to be performed by clever and passionate 

lawyers, who know their clients and their clients’ business.

We are currently seeking a highly motivated intermediate/

senior-level lawyer to join the team.  Our ideal candidate will 

have strong academics, at least 3 years’ experience in employment 

law (contentious and advisory), a commitment to the on-going 

refi nement of legal skills, a focus on client service, and a track record 

of contributing to the achievement of team goals.  We are open to 

discussing fl exible working arrangements for the right candidate.

For a confi dential discussion about this opportunity, please contact 

Lara Brown, Practice Manager, on 09 916 2593, or submit your 

application to lbrown@lhb.co.nz

Employment Lawyer

A U C K L A N D  C B D

Leading niche employment law fi rm
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District Inspectors are statutory officers appointed 
for three-year terms to uphold the rights of patients 
under the Mental Health (Compulsory Assessment 
and Treatment) Act 1992 and to ensure that the 
provisions of this Act are adhered to correctly. 
District Inspectors may also be appointed to 
perform additional duties under the Intellectual 
Disability (Compulsory Care and Rehabilitation) 
Act 2003 and or the Substance Addiction 
(Compulsory Assessment and Treatment) Act 2017. 
District Inspectors are required to work as part of 
wider regional teams and as a national caucus. 

On behalf of the Minister of Health, who appoints 
all District Inspectors, the Ministry of Health seeks 
applications from suitably qualified barristers and 
solicitors. We welcome applications from those 
whose District Inspectors and Deputy District 
Inspectors appointments are due to expire, and 
those who are keen to take up new challenges in 
the mental health, intellectual disability and or 
substance addiction field. We are further looking 
to appoint a Senior Advisory District Inspector. 
The purpose of this role is to provide leadership 
and advice to other District Inspectors. 

Appointments will commence 1 July 2020. 

The appointment process is expected to take 
approximately four months, and is run by the 
Ministry of Health.

You must be a barrister or solicitor with a current 
practising certificate, and have an interest in the 
mental health area.

It is expected that shortlisting will be completed 
by 21 February 2020, and that those who are 
shortlisted will be contacted shortly after that date. 
Only shortlisted applicants will be interviewed, 
but all applicants will be advised as to whether 
they have been shortlisted. All applications will be 
presented to the Minister for his consideration.

Interviews are expected to be scheduled during 
March 2020.

Please note: 
•	 Time commitment should not be more than 30 

percent of practice, for a term of three years.
•	 First-term District Inspectors are usually 

reappointed for a further three-year term without 
interview.

•	 After two terms, each District Inspector position 
is subject to a publicly advertised appointments 
process.

District Inspectors for 
Mental Health 

All interested barristers and solicitors are invited to apply for 
appointment as District Inspectors 

You must address the key appointment criteria 
in your application. All applications should 
include a curriculum vitae and must address the 
applicant’s suitability to be appointed, based on 
these key criteria:

•	 legal knowledge and experience
•	 mental health knowledge, including 

knowledge of the Mental Health (Compulsory 
Assessment and Treatment) Act 1992

•	 communication skills
•	 consumer sensitivity
•	 personal attributes such as judgement and 

common sense
•	 cultural awareness, sensitivity and knowledge
•	 regional and collegial commitment.
•	 for consideration of additional appointment 

under Intellectual Disability (Compulsory Care 
and Rehabilitation) Act 2003 knowledge and/
or experience of intellectual disability

•	 for consideration of additional appointment 
under Substance Addiction (Compulsory 
Assessment and Treatment) Act 2017 
knowledge and/or experience of substance 
addiction

•	 for consideration of appointment of Senior 
Advisory District Inspector considerate 
knowledge of mental health legislation, 
national standards of practice and previous 
experience as a District Inspector.

Additionally: 
•	 Applicants must supply two written references 

that address the key appointment criteria. These 
two referees should be available to provide 
verbal references.

•	 Applicants must supply a copy of their practicing 
certificate.

•	 Applicants will be shortlisted on the basis of 
their applications, including written references 
and curricula vitae.

•	 Applicants will be required to respond in writing 
about any criminal convictions.

•	 Applicants will be required to identify any 
conflicts of interest that might arise if you were 
appointed as a District Inspector. For extra 
information on conflict of interest considerations, 
please refer to the State Services Commission’s 
Board Appointment and Induction Guidelines, 
which is available at www.ssc.govt.nz. 

•	 Applicants’ information will be provided to the 
Minister to assist in his decision-making.

Applications must be received by 5pm, Monday, 3 February 2020.

Applications  
should be sent  
to:

Kezia Mckay,  

Assistant Advisor, 

Office of the 

Director of  

Mental Health,  

Ministry of Health,  

PO Box 5013, 

Wellington 6145.

If you have any 

queries, please  

phone Kezia on 

(04) 816 406, 

(Kezia.Mckay@

health.govt.nz) or 

Stephen Enright on 

(04) 496 2080, 

(Stephen.Enright@

health.govt.nz) at 

the Ministry of 

Health.

Further information  

on the role of District 

Inspectors can be 

obtained from the 

Ministry of Health 

website  

(www.health.govt.nz). 

Please refer to the 

on-line publication of 

the Guidelines for 

District Inspectors 

Appointed under the 

Mental Health 

(Compulsory 

Assessment and 

Treatment) Act 1992 

(2012), and other 

on-line guidelines to 

the Act.

C L A S S I F I E D S  ·  L E G A L J o b S

7 1

L AW TA L K  9 3 4  ·  N O v E M B E R  2 0 1 9



CPD Calendar

For our FULL CPD calendar with programme details see www.lawyerseducation.co.nz

PROGRAMME PRESENTERS CONTENT WHERE WHEN

CIVIL LITIGATION AND EMPLOYMENT 

INTRODUCTION TO CIVIL 
LITIGATION SKILLS 

  
9 CPD hours

Roderick Joyce QSO QC
Sandra Grant
Nikki Pender
Paul Radich QC

This workshop is an excellent opportunity for recently 
admitted practitioners to develop practical skills in civil 
litigation in an intense small-group workshop. You will learn 
how to handle a single file from beginning to end, be able 
to identify and understand the various steps in the process, 
develop the practical skills you need to handle this and a 
range of other litigation files, competently and confidently. 

Note: Douglas Wilson Scholarship applications close 23 Sept.

Auckland (full) 4-5 Nov

COMPANY, COMMERCIAL AND TAX

COMMERCIAL CASE LAW 
INTENSIVE

  
6 CPD hours

Chair: Jenny Cooper QC Despite the steady increase in commercial regulation over 
recent years, case law remains a vibrant and powerful source 
of legal evolution in this area. This outstanding programme 
highlights key developments that all commercial law 
practitioners need to be aware of, whether their practice 
is transaction or litigation focused. With dynamic speakers 
and topical subjects including contract law, directors’ duties, 
negligence, confidentiality issues and litigation funding, 
this promises to be a day of stimulating presentations and 
challenging discussion.

Auckland

Live Web Stream

26 Nov

26 Nov

CRIMINAL

EVIDENCE ACT UPDATE 
FOR CRIMINAL LAWYERS

   
2 CPD hours

Annabel Cresswell
Annabel Maxwell-Scott

The admissibility of evidence is central to the administration 
of criminal justice and the Evidence Act 2006 underpins all 
evidence that is able to be put before the courts at all levels. 
This seminar will examine some of the key case law and 
legislative updates and reflect on the practical implications 
of these developments.

Auckland

Live Web Stream

21 Nov

21 Nov

BAIL APPLICATIONS

  
1.5 CPD hours

Janine Bonifant
Edana Sparkes

One of the first questions that your clients are likely to 
ask you is whether or not they are likely to get bail when 
charged with an offence. This webinar will take a practical 
approach in guiding you through the Bail Act 2000 in the 
current landscape and will be of assistance to you whether 
you are making or opposing an application.

Webinar 4 Dec

FAMILY

FAMILY LAW 
CONFERENCE

  
13 CPD hours

Chair: Rachael Dewar We extend to you the warmest of invitations to register 
for the Family Law Conference which has the theme: The 
Winds of Change: Mā te hau tōrua. This biennial event has 
become a sell-out, “must-go” occasion, noted as much 
for its enthusiastic collegiality as for the high quality of 
the business sessions. Both practical and provocative, 
the programme will provide practitioners at all levels of 
experience with two days of stimulating engagement on 
topics of essential importance and interest. See you in 
Wellington!

Wellington

Live Web Stream

7-8 Nov

7-8 Nov

INTRODUCTION TO 
FAMILY LAW ADVOCACY 
AND PRACTICE

  
13 CPD hours

John Adams
Usha Patel

“Connect the Pieces” – how to run a domestic violence/
interim parenting case from go to whoa. This is just the sort 
of case you are likely to handle now. In following through 
the case you will learn how to master the core tasks, 
methods, strategies and documentary and non-documentary 
procedures you need to know if you are to represent 
your client in a competent and professional manner. Put 
the jigsaw together and get the total picture. Through 
precedents, videos, a book of materials, and performance 
critique, this course, recommended by the Legal Services 
Agency, is sound, participatory and proven.

Christchurch

Wellington

Auckland

11-12 Nov

18-19 Nov

25-26 Nov

OTHER PRACTICE AREAS

Online registration and payment can be made at: 
www.lawyerseducation.co.nz

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111

PROGRAMME PRESENTERS CONTENT WHERE WHEN

FAMILY

ASSET PROTECTION

   
2 CPD hours

Alison Gilbert
Paula Keuning

Effective protection of your clients’ assets requires a real 
understanding of the issues and the risks that they may face. 
This seminar will discuss potential complications and consider 
the different solutions along with the specific tools available 
for lawyers advising their clients.

Auckland

Live Web Stream

28 Nov

28 Nov

REGISTRAR EARLES 
– LETTERS OF 
ADMINISTRATION & HOT 
TOPICS

  
1 CPD hour

Registrar John Earles Following on from a well-received session at the Legal 
Executives Conference in August this year, Registrar Earles 
will address best practice on hot topics and current matters. 
This webinar will have a particular focus on Letters of 
Administration in aiming to lift the veil of mystique in this 
area and will provide practical advice with a view to ensuring 
that you are able to prepare the relevant documents in an 
effective manner.

Webinar 3 Dec

ESTATE ADMINISTRATION 
PRE & POST DEATH

  
1.5 CPD hours

Kim James
Ingrid Taylor

A will is likely to be the most important legal document 
that the majority of your clients will enter into, with the 
ramifications of dying either intestate or with a poorly 
drafted will, expensive and stressful for those left to deal 
with it. Following on from a session at the Legal Executives 
Conference in August this year, the presenters will examine 
the latest issues regarding; general estate administration; 
complex probate; estates with assets held in multiple 
jurisdictions; and the drafting of wills in light of possible 
claims under the Family Protection Act 1955, the Law 
Reform (Testamentary Promises) Act 1949, and the Property 
(Relationships) Act 1976.

Webinar 5 Dec

IN-HOUSE

CPD TOP-UP DAY  
IN-HOUSE & 
GOVERNMENT

  
7 + 3 CPD hours

Chair: Janes Meares Designed for the busy in-house and government practitioner 
to “top-up” your years’ CPD. A one-day programme offering 
7 hours face-to-face CPD and a bonus 3 hours of online CPD 
for you to complete when and where it suits you. Offered in 
Wellington and by live web stream.

Wellington

Live Web Stream

12 Feb

12 Feb

PROPERTY AND TRUSTS

AGREEMENT FOR SALE 
& PURCHASE – VENDOR 
WARRANTIES

  
1.5 CPD hours

Barbara McDermott
Gill Whinray

Practitioners and legal executives can add real value for their 
clients by providing proactive and practical advice to both 
vendors and purchasers regarding the scope and application 
of the vendor warranties in the Agreement for Sale and 
Purchase – prior to the signing of the agreement and when 
potential breaches arise, before or on settlement. 

Webinar 13 Nov

CAVEAT DISPUTES

  
1.5 CPD hours

Peter McCutcheon Caveats continue to be contentious. The time frames 
that apply to them can be tight. A good understanding 
of the right to caveat, and when the courts are likely to 
sustain a caveat, will assist you in advising your clients. 
What issues may arise in the registration and challenge 
of caveats? Are you up to date with the process of 
challenging and defending a caveat against dealings? This 
webinar will consider caveats against dealings and deepen 
your understanding of who can caveat and under what 
circumstances. The process of challenging and defending 
caveats will be discussed with relevant case law. Finally, 
some practical issues which can arise will be considered. The 
implications of changes in the new Land Transfer Act 2017 
will be integrated into the presentation. 

Webinar 27 Nov



Online registration and payment can be made at: 
www.lawyerseducation.co.nz

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111
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sustain a caveat, will assist you in advising your clients. 
What issues may arise in the registration and challenge 
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OTHER PRACTICE AREAS

ENVIRONMENTAL LAW 
INTENSIVE

  
6 CPD hours

Chair: 
Bronwyn Carruthers

An update on key cases and developments in the 
environmental law field including: resource management 
system overview and update; the RMA and interface with 
other legislation; environmental law and our constitution; 
Marine and Coastal Area (Takutai Moana) Act proceedings; 
scientific uncertainty and environmental decision making; 
and, moving towards a transformative recognition of tikanga 
Māori in environmental jurisprudence.

Christchurch

Auckland

Live Web Stream

18 Nov

19 Nov

19 Nov

PRACTICE AND PROFESSIONAL SKILLS

READING ACCOUNTS 
AND BALANCE SHEETS

  
7.5 CPD hours

Lloyd Austin It may not be necessary for you as a lawyer to have the 
financial insight expected of an accountant, but you should 
know how financial statements are put together and how to: 
interpret the figures; use the figures in financial statements 
to assess the “health” of a business; ask the right questions 
and identify warning signs; discuss financial statements 
intelligently with a client; and know when to call in specialist 
assistance and be able to communicate effectively with 
them. This workshop will make you more effective and 
confident when providing guidance to your clients on 
financial matters.

Auckland (full)

Hamilton

Christchurch

Wellington

4-5 Nov

6-7 Nov

11-12 Nov

13-14 Nov

SOLICITOR NEGLIGENCE 
– ISSUES TO BE ALERT TO

   
2 CPD hours

Tiho Mijatov
Esther Watt

Negligence claims are a potential risk for all practitioners. 
This seminar will update you on the latest developments 
in this important area. Following on from a session at the 
Wellington CPD Top Up Day in February 2017, it will consider 
the key solicitor negligence cases that have been through 
the domestic appellate courts over the last two years. It will 
also touch on some overseas cases by way of contrasting 
examples. The seminar will focus on the topical issues 
emerging from the latest case law, and offer some guidance 
to practitioners about practical steps that can be taken to 
avoid being caught in a solicitor negligence claim.

Wellington

Live Web Stream

5 Nov

5 Nov

MINDFULNESS WITH 
ROBYN BRADEY

  
1.5 CPD hours

Robyn Bradey International expert Robyn Bradey captivated her audience 
with her discussion Why Zebras don’t get Ulcers and 
Humans do in her 2018 Breakfast tour. Attendees asked for 
more, so we are delighted to bring her back. Join us for this 
breakfast presentation where international expert Robyn will 
look at Mindfulness, its essence and the practical strategies 
and resources that you can use to look after your personal 
wellbeing.

Christchurch

Wellington

Auckland

6 Nov

7 Nov

8 Nov

LAWYER AS NEGOTIATOR

  
11.5 CPD hours

Jane Chart Negotiation is a vital skill for every lawyer. Few aspects of 
representation can have a greater impact on whether the 
best results are achieved for your client. The District Court 
Rules have underscored the significance of negotiation for 
effective practice. Improved negotiation skills can help avoid 
unnecessary litigation, and produce better settlements more 
efficiently. Skill in negotiation also increases effectiveness 
in client interviewing, as well as in representing clients in 
mediation and judicial settlement conferences.

Wellington

Christchurch

13-14 Nov

25-26 Nov

CPD TOP-UP DAY 
GENERAL PRACTITIONER

  
7 + 3 CPD hours

Various Designed for the busy general practitioner to “top-up” 
your years’ CPD. A one-day programme offering 7 hours 
face-to-face CPD and a bonus 3 hours of online CPD for 
you to complete when and where it suits you. Offered in 
Christchurch, Wellington, Auckland and by live web stream.  

Christchurch

Wellington

Live Web Stream

Auckland

11 Feb

12 Feb

12 Feb

13 Feb

Online registration and payment can be made at: 
www.lawyerseducation.co.nz

To contact us  |  Visit: www.lawyerseducation.co.nz

 Email: cle@lawyerseducation.co.nz  |  Phone: CLE information on 0800 333 111
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A New 
Zealand 
Legal 
Crossword
SET BY MĀYĀ

Solution to August 
2019 crossword
Across
Ninety, Nauseant, Offshore, Trophi, 
Iron, On Tap, Derv, Tetrasaccharide, 
Upon, Straw, Bred, Landed, 
Ignorami, Olive Oil, Status.

Down
Air Force, Lesson, Tyro, Entente 
Cordiale, Rust, New Order, Anchor, 
Oasis, P Shaw, Ring Dove, Dreams 
Up, Pearls, Door, Nest, Bureau. 

main answer
Alternative Dispute Resolution

LIFESTYLE

Across
1 The path of a crab? (8)

5 22 tongue (rinse over with 
alcohol) (6)

9 Biro tube may have greater 
appeal to pecuniary interests (8)

10 Almost give back our thing 22s 
are said to have (6)

11 See 23
12 Marx stripped Indian bed (5)

14 Bullets in the morning time (4)

17 Stretcher and trimmer for crab 
without a C (11)
20 A 22 of victor Frankenstein and 
his creature? (4–4,3)
23/11 Happening to the Oxford 
English Dictionary, like some 
ungulates (4–4)
24 She's given for amateur mind 
reading (5)

25 River's variable bouquet (4)

28 13/3 for a long delayed 
departure (6)

29 Fish keeps oar moving (3,5)

30 Make certain Midge completes 
short dashes (6)

31 Not very used to being 
watched? (8)

Down
1 13/3 for a 22 garment of sorts 
worn by a king (6)

2 Is made correct? (6)

3 See 13
4 13/3 for a 22 the French 
supporter's drawing (11)
6 virtual assistant returned to 
Murdoch (4)

7 Donator (having donated 5) holds 
weaver to be more like Eeyore (8)

8 Hurried up French maid in the 
South of France (8)

13/3 Type of 22 invented by Lewis 
Carroll in case? (11,4)

15 Spray evens out, so plummier (5)

16 Employing uniform grass (5)

18 Put together one of 21's parents 
with detailed badge (8)

19 I've no idea how this crossword 
started! (8)

21 A 22 of Zulu active with Sir John 
(6)

22 Roundhead hid by Cavalier is 
cross (6)

26 See 27
27/26 Concerning four vIPs 
brought up to be more like a dodgy 
geezer (8)
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Japan has given the world so 
many concepts, from sumo wres-
tling to sushi, from sake to karaoke, 
that it’s impossible to resist the 
temptation to visit an intriguing 
country that mixes the traditional 
with the very modern.

But going to Japan also offered 
an opportunity to seek out some 
of the more unusual things it has 
thrown up.

The search for Godzilla
Or Gojira as he is known locally. 
Now semi-retired on Monster 
Island, Godzilla rarely makes 
an appearance these days other 
than when he’s wheeled out by 
Hollywood for a B-movie, so I had 
to make do with a visit to what 
has been dubbed Hibiya Godzilla 
Square in central Tokyo. The nation’s 
defender against all sorts of beasts, 
human criminals and even environ-
mental disaster, is the natural star, 
with a three-metre high statue on 
a platform suitably placed right in 
front of Toho Cinemas (Toho Studios 
made most of the Godzilla films). 
This new statue, modelled on the 
latest B-movie remake, replaced one 
that was based on the old Godzilla 
from the 50s and 60s films, during 
a revamp of the area.

Godzilla also has his own dedi-
cated store within a mall in another 
area of Tokyo, and I found it easy 
to be separated from several thou-
sand Yen with its array of figurines, 
T-shirts, books et al, all dedicated 

Monsters and quirky 
museums in the land of 
the rising toilet seat
BY CRAIG 

STEPHEN

to the fire-breathing dinosaur-re-
lated beast, as well as his allies and 
enemies and other movie genres. A 
reportedly impressive Godzilla Park 
exists outside Tokyo, with the statue 
doubling as a children’s slide, but 
time prevented a visit here.

The museum of two-
minute noodles
Japan isn’t short of majestic muse-
ums, statues and other historical 
structures. But you just can’t go past 
a museum dedicated to the humble 
cup of instant noodles. This is a plush 
five-storey building in a revamped 
part of Yokohama, a seaside and port 
city that acted as the playground for 
Tokyo’s well-to-do citizens. Despite 
the building’s size, it is sparsely laid 
out and somewhat under-utilised. It 
includes a children’s play area and 
you can pay a small amount (about 
NZ$4) to make your own noodle cup 
package with individual drawings, 
and there is also a chance to make 
noodles themselves.

A cartoon showing on a reel 
tells the story of Momofuku Ando, 
who created the first ever packet 
of instant ramen in 1958. Using 
a cartoon image of Mr Ando, the 
film reveals that the hitherto failed 
businessman latched on to the idea 
of mass-consumption noodles in 
the 1950s when his wife was frying 
noodles instead of boiling them. 
Realising that they dried up when 
fried, and could be rehydrated, as 
it were, later, Mr Ando got to work 
in a small shed behind his house 

– recreated in the museum – sleep-
ing four hours a night to create a 
product that is now available in 
most supermarkets around the 
world.

In 1971, Mr Ando had a second 
brainwave, noting that placing a 
plastic cup over the noodle cake 
rather than trying to put the noodles 
into the cup was the easiest way 
to package the culinary delight, 
and therefore the first cup noodle 
product was established. Mr Ando 
was clearly a genius and at the age 
of 95 discovered a way of creating 
space noodles for the untapped 
intergalactic space market.

Heated toilets and 
flash bathrooms
Japan is way ahead of the world 
when it comes to bathroom com-
fort. It’s not unusual to go into, say, 
a Starbucks to find the seat is already 
warm. Some toilets start flushing just 
as you’ve sat down, and in one hotel 
the seat rose up on entrance to the 
bathroom, to save you from lifting 
it up. It didn’t matter if you were 
going to brush your teeth; the seat 
still lifted up. The throne would often contain a variety 
of buttons and lights, which I left alone in case I pressed 
the wrong one and something unpleasant occurred.

But it also seems that old traditions remain in this 
futuristic-looking nation and some bathrooms contain 
instructions – with an easy-to-follow graphic – on how 
not to use the toilet, ie, don’t stand on it.

Japan is gadget country and always looking to the 
next invention. So, perhaps, it was a little surprising to 
stumble across an exhibition dedicated to the Walkman, 
which was invented by Sony back in 1979. This includes 

LIFESTYLE
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Art deco ship and token 
pre-war heritage
Japan has a vast array of temples, shrines and Imperial 
Palaces, many of which are centuries old, though some 
had to be rebuilt due to fire, natural disasters and 
wartime bombing. Being such a modern nation, the 
bulk of buildings are recent, which leaves a large gap in 
architecture from the early 20th century up to the second 
World War. The Tokyo train station, built after the war, is 
a vast, elongated red earth-coloured structure that looks 
out of place nestled amongst raging new office blocks. 
But it is hugely impressive and a tourist attraction in 
its own right. The station has a grim past: the original 
building saw two prime ministers assassinated here.

Yokohama has largely retained its art deco era build-
ings, with a particular standout being the New Grande 
Hotel, or rather the original entrance which has been 
retained, with its magnificent marble staircase. Opposite 
the hotel, within Yamashita Park, is the berthed Hikawa 
Maru ship. This beautifully restored vessel was built in 
1929 and sailed between Kobe and Vancouver and Seattle. 
It was regarded as a state-of-the-art liner at the time with 
art deco fittings, and life was very comfortable for its 
first-class customers on the extremely long journeys. It 
served as a navy hospital ship during the war, surviving 
mine strikes, unlike two other similar ships built around 
the same time.

Shinkansen
Talking transport in Japan brings us seamlessly to the 
Shinkansen, or bullet train. These magnificent, sleek 
machines can travel at up to speeds of 320km/h, though 
the ones we travelled on were about 50km/h ‘slower’. 
They are spacious, comfortable, clean, and punctual, 
and if you miss a train (as we did due to my father 
getting lost in the Tokyo train station) there’s no extra 
costs and they just put you on the next train. You can 
buy beer onboard. In fact, you can buy beer virtually 
anywhere, and at most times, but you won’t see much 
in the way of binge drinking.

A country is about its people, and the Japanese are 
extraordinarily courteous and helpful. Japan hasn’t 
picked up some of the annoying habits New Zealanders 
possess, so graffiti is almost non-existent, litter is sparse, 
pedestrians wait for green lights, and on trains, while 
most commuters look at their cell phones, they’re not 
shouting down them about a meeting the next day.

The trip was taken before the Rugby World Cup, but 
I never got the impression that the event was being 
eagerly awaited on by the population. There was a weary 
‘oh yeah that’s on’ feel but the international media’s 
take on millions of rugby-hungry fans seemed a touch 
fanciful. The Tokyo Olympic Games being held in 2020 
seemed, however, to capture the imagination of the 
baseball-loving public. It’s amazing what a run by the 
national team can do, however. ▪

original versions of the cassette 
Walkman through to discmans and 
other devices. You could even listen 
to these, perhaps the only oppor-
tunity the mainly young attendees 
would ever get to hear a tape. CDs 
remain popular, with what is likely 
to be the only surviving Tower 
Records stores in the world, due to 
the Japanese branches separating 
from the international branch many 

years ago.
Japanese music – known as 

J-Pop – is an acquired taste but a 
friend suggested I seek out bands 
like Yellow Magic Orchestra, Sandii 
and the Sunsetz, the Plastics, Melon, 
Pizzicato 5, the Sadistic Mika Band 
and other post-punk obscurities (to 
Western ears that is). I duly did but 
purchases were restricted due to the 
number of zeroes in the price.
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Those new-fangled pianolas
The player piano (also called the pianola) 
was invented in the 1890s. Using paper 
scrolls with holes punched out into pat-
terns it was able to play popular songs 
and old standards without a human 
hand on the keyboard. Player piano 
manufacturers refused to pay royalties 
for the songs they put on the rolls. Their 
argument was that because the marks 
on the rolls could not be read and had 
no meaning except as part of a machine, 
they had no copyright protection and 
there was no need to pay royalties. 
Composers who had previously made 
a living from royalties on sheet music 
were understandably upset.

In 1908 the US Supreme Court decided 
the case of White-Smith Music Publishing 
Company v Apollo Company 209 US 
1. The action was brought to restrain 
infringement of the copyrights to two 
compositions published as sheet music: 
Little Cotton Dolly and Kentucky Babe.

The court quickly decided that the 

Four cases where 
pianos played a part

rolls were not copies or publications of 
the copyrighted music involved. “These 
perforated rolls are parts of a machine 
which, when duly applied and prop-
erly operated in connection with the 
mechanism to which they are adapted, 
produce musical tones in harmonious 
combination. But we cannot think that 
they are copies within the meaning of 
the Copyright Act,” said Justice Day 
delivering the court’s opinion.

This bizarre result was overturned 
when Congress extended the Copyright 
Act 1909 to cover all “mechanical” repro-
ductions of songs, so that they could 
be copied as long as a small fee was 
paid. This was because a company called 
Aeolian, anticipating that White-Smith 
would be overturned, had bought up 
song rights so that they could copy 
them onto piano rolls. Aeolian’s compet-
itors had complained to Congress about 
this attempt to corner the market. This 
prompted the first compulsory licence 
system in US copyright law.

❝ I think most members would support legalisation of cannabis 
for personal use. ❞

— Criminal Bar Association President Len Andersen gives his 
view on legalisation of cannabis.

❝ I know I can speak for all Youth Court Judges when I express 
my gratitude for all the work that is done to prevent youth 
offending in New Zealand. We are fortunate to have a system 
with the legislative framework and mindset to enable it. 
By this I am referring to police youth aid, diversion and 
alternative action, and the proactive work that is done by 
Blue Light and other organisations… ❞

— Principal Youth Court Judge John Walker addressing the Blue 
Light International Conference in Queenstown.

❝ At the moment my intention is to be full-time as a councillor 
but I would like to look at volunteering or doing some kind 
of work at the community law centre here to maintain my 
practising certificate. ❞

— Sarah Thomson, 28, a lawyer with Auckland Community 
Law Centre and one of the youngest people elected to the 
Hamilton City Council.

❝ Information about a food product cannot ascribe any 
properties for preventing, treating or healing a human illness 
or give the impression of such a property. By an illness, one 
should understand even small or temporary disruptions to 
the normal state or normal activity of the body. ❞

— Such temporary changes include the tiredness, nausea 
and headaches commonly associated with hangovers, the 
Superior Regional Court in Frankfurt has ruled. The court 
decided that claims to prevent or treat hangovers are illegal 
because they are technically an illness.

Notable Quotes

The over-the-top 
Spanish prosecutors
A music student in the Spanish town of 
Puigcerdà, Laia Martin, decided that prac-
tice made perfect. For four years, from 
2003 to 2007, she diligently practised five 
days a week, eight hours a day. One of 
her neighbours, Sonia Bonsom, found the 
piano music next door came to dominate 
her thoughts. She developed severe anxi-
ety issues, including being unable to move 
her arm. Eventually, she moved house, but 
not before she had convinced the local 
authorities to prosecute Ms Martin and 
her parents (as accessories).

What made the headlines around the 
world was the approach taken by the 
prosecutors. They demanded that the 
three Martins be each sent to jail for six 
years for noise pollution, with another 
18 months on top of that for inflicting 
psychological damage on Ms Bonsom – 
who gave evidence that she now hated 
pianos so much she was unable to even 
stand seeing them in a movie. The final 
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sanction requested was that the Martins 
each be prohibited from playing the piano 
professionally for four years.

Sanity prevailed, however. The Catalonia 
Justice Tribunal found the Martins not 
guilty. It said there was no evidence that 
the piano playing was the direct cause 
of Ms Bonsom’s problems, and her claims 
were unreliable and exaggerated. Laia 
Martin is now a professional piano player.

The terrible outcome of 
piano playing in Japan
The Martins were lucky they weren’t living 
next to Matsuzo Ohama. Well known as 
strange in his habits – he carried a fishing 
rod everywhere – in 1974 he was under 
treatment for obsessive insensitivity to 
noise when the piano playing by his 
neighbours pushed him over the edge. He 
murdered a woman and her two daugh-
ters. At his trial his defence was that he 
believed the neighbours were trying to 
kill him with their scale-playing and he 
had acted in self-defence.

In the face of much outcry from psychia-
trists (and also piano-haters) he was found 
competent to stand trial and guilty. He 
was sentenced to death. Japan carries out 
the death penalty infrequently – around 
three or four a year – and people can 
linger on death row even longer than in 
the United States.

Ohama caused consternation in 1977 
when he found the noise in jail to be 
intolerable and abandoned all appeals, 

including strong psychiatric evidence 
that he was paranoid and not responsible 
for his actions. Ohama said he no longer 
wished to live and he looked forward 
only to death. It did not work. In 2014, 
aged 85, he was still alive after 40 years 
on death row.

Hang on, I’ve got a 
spare piano here…
Masterton, 1911, and the important task 
of purchasing alcohol for a concert being 
held by a rugby club. Percy Kent wasn’t a 
member of the club, but to conform to the 
licensing laws he was able to buy liquor 
if he paid five shillings for admission. Mr 
Kent did not pay; instead he lent his piano 
for the concert.

Somehow this came to the attention 
of the authorities and the club was found 

❝ Whenever you want to give an agency, any agency, 
extraordinary power, you also have to put extraordinary 
efforts into implementing the safety checks. ❞

— Felix Geiringer, lawyer for author Nicky Hager, after the acting 
Inspector General of Intelligence and Security upheld Mr 
Hager’s complaint against the NZSIS for acting unlawfully 
in attempting to uncover his information sources.

❝ A lot of people applied to be on the register in Ireland 
because they thought it would be a good plan B. But then 
the Irish Law Society published a note putting constraints on 
their practising certificates, suggesting they were concerned 
not to be used as a flag of convenience for people with no 
real professional connection to the republic. ❞

— Catherine Hudson, head of risk at European law firm Fieldfisher, 
notes that a relatively low proportion of UK lawyers who 
have registered on the Irish solicitors roll have actually taken 
out practising certificates because of cost and uncertainty 
whether it will actually be an effective Brexit workaround.

❝ A copy of the article entitled The Terrible Two was posted 
to a sentenced prisoner in Auckland on 29 March 2017 with 
the article headed Initiative, Illegitimi Non Carborundum, a 
faux Latin aphorism meaning Don’t Let the Bastards Grind 
you Down. ❞

— Justice Christine Grice while dismissing the appeal by Brian 
Hunter, who was found to have defamed two Hawke’s Bay 
lawyers, Hunter v Ross and Church [2019] NZHC 2489.

❝ I know he now understands and respects our system of 
justice and the critical role jurors play in that system. In 
conclusion, I do not want even a finding of contempt to be 
gleaned from a perusal of his background or record. ❞

— Florida County Circuit Judge John Kastrenakes rescinds 
his contempt finding for Deandre Somerville, 21, who he 
sentenced to 10 days in jail for failing to turn up for jury duty.  
Judge Kastrenakes said the extensive publicity – much of it 
outraged at the sentence – which arose was a factor in his 
decision.

guilty in the Magistrate’s Court of illegally 
selling liquor to him. On appeal to the 
Supreme Court the issue was whether the 
piano transaction was permissible under 
the requirements of section 268 of the 
Licensing Act 1908: “meetings of an asso-
ciation, society or club bona fide formed 
for … outdoor games and exercises may 
supply the members and their guests at the 
expense of the association, society or club 
with refreshments including liquor.” Stout 
CJ found that the loan of the piano was a 
sale within the meaning of the legislation: 
“it was an equivalent given for something 
else”. However, section 268 was violated 
because it was not supplying of a guest but 
the supplying of a person who had bought 
his right of admission. The conviction was 
upheld. (Erickson v Cattanach (1911) 30 
NZLR 492, 1 GLR 502). ▪
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