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 JUDGMENT OF GWYN J

 

[1] This is an application for judicial review of a decision made in the legal 

professional disciplinary context.  The decision under review is the 11 June 2019 

determination of the National Standards Committee 1 (NSC1), which decided that the 

applicant, Mr Gallaway, had acted in a way that amounted to unsatisfactory conduct 

under s 12 of the Lawyers and Conveyancers Act 2006 (the Act), on the basis of a 

number of breaches of the Lawyers and Conveyancers Act (Lawyers: Conduct and 

Client Care) Rules 2008 (Rules). 

[2] The Lawyers and Conveyancers Act 2006 provides for the regulation of the 

legal and conveyancing profession.  Its relevant purposes are to maintain public 



 

 

confidence in the provision of those services, protect consumers and recognise the 

status of the legal profession.1 

[3] Part 7 of the Act requires the New Zealand Law Society (NZLS) to establish 

and administer a complaints service and accompanying rules about lawyers.  

Section 124 provide that a function of the NZLS is to assist Lawyers Standards 

Committees. Section 126 of the Act requires the NZLS to establish and appoint 

Lawyers Standards Committees as part of its complaints service.  The Lawyers and 

Conveyancers Act (Lawyers: Complaints Service and Standards Committees) 

Regulations 2008 (the Regulations) provide for National Standards Committees and 

local Standards Committees.  The Committees inquire into and investigate complaints. 

[4] The NSC1 is a National Standards Committee constituted under the 

Regulations. 

[5] As the decision-maker, the NSC1 is named as a party, consistent with s 9(1)(a) 

of the Judicial Review Procedure Act 2016.  As is usual for decision-makers, it abides 

the Court’s decision on this application for judicial review.2   

[6] The complainant, P, did not wish to take part in the proceeding. 

[7] In cases where a practitioner or complainant does not participate in the judicial 

review proceeding, the NZLS may seek to intervene in order to ensure there is a 

contradictor in relation to the issues.3  In this case Mr Gallaway consented to the NZLS 

acting as intervenor and orders were made accordingly on 5 March 2020. 

Background 

[8] P was a registered valuer facing disciplinary charges before the Valuers 

Registration Board (VRB). P held professional indemnity insurance with a large 

insurer (the insurer).  

 
1  Lawyers and Conveyancers Act 2006, s 3. 
2  Shand v Legal Complaints Review Officer and National Standards Committee of the New Zealand 

Law Society [2019] NZHC 3105 at [12]. 
3  Shand v Legal Complaints Review Officer and National Standards Committee of New Zealand, 

above n 2, at [13]. 



 

 

[9] The insurer appointed Mr Gallaway of Chapman Tripp to represent P in the 

defence of the charges.  The essence of the charges against P was that he had 

improperly given a “nil market rental valuation” of a building in Wellington, based on 

its seismic status. 

[10] P had contacted Mr Gallaway on 18 November 2015 to ask if he would agree 

to the insurer appointing him as P’s solicitor in the proceedings before the VRB.  

Mr Gallaway indicated that he would agree and the next day the claims manager at the 

insurer contacted Mr Gallaway to formally engage him to act for P in the disciplinary 

proceedings. 

[11] On 24 November 2015 Mr Gallaway ran a conflict check within 

Chapman Tripp against the name of the complainant in P’s proceedings.  Mr Gallaway 

then sent a confirmation email to the insurer, with a link to Chapman Tripp’s standard 

terms of engagement. 

Conduct of P’s defence before the VRB 

[12] Mr Gallaway and P initially sought to have the charges against P withdrawn, 

based on concerns about procedural fairness.  Nonetheless, both the Valuer-General 

and the VRB decided to continue with the proceeding. 

[13] Shortly after the VRB’s decision declining a stay, on 8 December 2016, P 

indicated that he wished to seek judicial review of that decision.  Mr Gallaway advised 

P that there would be an issue as to whether the Policy covered a judicial review 

application, noting that it would be unusual for a professional indemnity policy to 

cover collateral proceedings. 

[14] On 20 February 2017, Mr Gallaway informed P that the insurer had asked him 

to provide advice to it on whether the Policy covered judicial review proceedings.  P 

indicated that he would like to have input into that advice. Mr Gallaway considered 

that an unorthodox request and did not consider it appropriate. 

[15] Before Mr Gallaway provided that advice to the insurer, the insurer itself 

formed the view that the Policy did not require it to fund a judicial review application.  



 

 

On 24 February 2017, the insurer notified P of its decision, via email.  Mr Gallaway 

reviewed a draft of that email and provided editorial amendments to it.  P was told by 

Mr Gallaway that it would be open to him to pursue judicial review proceedings at his 

own cost.  P took no further steps to do so.   

[16] On 30 June 2017, shortly after receiving the finalised expert evidence for P, 

Mr Gallaway advised P by email of his view that the VRB would have no choice but 

to find the nil valuation was wrong, based on that evidence and the valuation evidence 

from the Valuer-General.  This was consistent with Mr Gallaway’s advice throughout 

that a successful defence would require strong evidence that supported P’s actions in 

giving a nil market rental valuation assessment.  P disagreed with Mr Gallaway’s 

opinion.  It was his view that he still had a strong defence. 

[17] Mr Gallaway conveyed the same advice – that is, that on the expert evidence 

obtained, the VRB would have no choice but to find the nil valuation was wrong – to 

the insurer in late June and again in early July.  The insurer decided it would not fund 

a defended hearing.  It was, however, prepared to pay the costs of negotiation and a 

penalty hearing.  Mr Gallaway communicated the insurer’s position to P in an email 

of 5 July 2017.  This was one day before the evidence for P was due to be filed. 

[18] P then instructed Mr Gallaway to negotiate a settlement, although indicating 

that he felt he was being forced into pleading guilty because of the insurer’s decision 

not to fund his defence. 

[19] At that point, Mr Gallaway required P to obtain independent legal advice 

before he could continue acting for P in the proceedings.  P expressly confirmed to 

Mr Gallaway that he had taken such advice and reiterated his instructions to negotiate 

a settlement. 

[20] On 24 July 2017, Mr Gallaway entered guilty pleas on P’s behalf.  P was fined 

$5,000 plus costs, following a penalty hearing in October 2017.  The insurer declined 

to cover the fine and costs on the basis they fell outside the scope of the Policy. 



 

 

P’s complaint about Mr Gallaway 

[21] P then complained about Mr Gallaway’s representation of him to the Lawyers 

Complaints Service.  On 4 May 2018 the complaint was allocated to NSC1.  NSC1 

notified Mr Gallaway of the complaint and asked him to respond.  This was the first 

in a series of correspondence between Chapman Tripp and NSC1 extending over a 

year. 

[22] Chapman Tripp provided a detailed response to the main themes of P’s 

complaint, being the allegations that Mr Gallaway’s recommendation to settle left P 

“in the lurch” at the last minute; that Mr Gallaway had failed to correctly instruct the 

experts; and he had excluded P from the expert briefing process. 

[23] On 4 July 2018, NSC1 informed Chapman Tripp that its response had failed to 

address a conflict of address allegation raised as an ancillary matter by P.  NSC1 

invited the firm to address that allegation by reference to Nicholson v Icepak, a 

“tripartite” relationship case.4  Chapman Tripp replied on 20 July 2018, noting it 

considered that it had already responded to what it understood to be P’s concern about 

a conflict of interest, which was that Mr Gallaway had failed to consult P on advice 

Mr Gallaway provided to the insurer. 

[24] On 28 August 2018, NSC1 confirmed it was continuing its enquiry into the 

complaint, with a focus on client identification and conflict of interest issues.  It also 

requested a copy of the full client file, which was provided by Chapman Tripp on 

12 September 2018. 

[25] Chapman Tripp responded, suggesting that, given it was accepted that P was a 

client of Mr Gallaway, the focus on the enquiry should be on conflicts only, rather than 

on client identification. 

[26] Chapman Tripp then commissioned an independent expert opinion from 

Mr Michael Ring QC.  Mr Ring was asked to comment on the application of the 

conflict of interest rules to the particular facts of the file.  Mr Ring’s opinion proceeded 

 
4  Nicholson v Icepak Cool Stores Limited [1993] 3 NZLR 475 (HC). 



 

 

on the basis that both the insurer and P were clients of Mr Gallaway.  NSC1 

commissioned Mr Peter Watts QC to peer review Mr Ring’s opinion.  Mr Watts’ 

opinion, although differing from Mr Ring on some points, also proceeded on the basis 

that both the insurer and P were clients of Mr Gallaway. 

[27] On 4 March 2019, NSC1 confirmed that the complaint would be heard on the 

papers.  It invited the parties to make written submissions, having regard to an 

extensive list of questions provided in NSC1’s letter.  Chapman Tripp provided written 

submissions on 22 March 2019.  At the outset of its submissions, it noted that it 

considered NSC1 had failed to distil the essence of the complaint into matters that 

Mr Gallaway was required to answer. 

[28] The complaint was investigated by NSC1.  On 28 March 2019, NSC1 made a 

finding of unsatisfactory conduct against Mr Gallaway.  Its full decision was contained 

in the Notice of Determination of 11 June 2019 (the Decision).  In the Decision NSC1 

summarised P’s complaint against Mr Gallaway in the following terms: 

(a) Failure to give timely attention to the matters on which he was acting. 

(b) Failure to consult with P adequately on matters relating to expert 

evidence. 

(c) Failure to consider key points of instruction in relation to P’s intended 

defence of the disciplinary charges against him. 

(d) Failure to discharge his professional responsibilities to P, including 

after the insurer decided to limit its financial support for P’s defence 

(following legal advice provided by Mr Gallaway to the insurer). 

(e) Failure to prioritise P’s interests ahead of the insurer’s interests, 

including acting with a conflict of interest. 

[29] The Decision considered the complaints against Mr Gallaway relating to 

timeliness, lack of consultation about the selection of experts and acting on 

instructions concerning the defence of charges, in the context of Mr Gallaway’s duty 



 

 

under r 3 of the Rules. It found they were not made out.  NSC1 said that, in its view, 

“Mr Gallaway acted in a competent and sufficiently timely manner in dealing with 

those matters”.  Nor was Mr Gallaway at fault in relation to the expert evidence 

gathered on P’s behalf. NSC1 said:  

… the difficulties that arose regarding the strength of the defence of the 

disciplinary charges were not of Mr Gallaway’s making.  Mr Gallaway 

consulted closely with [P] about the experts to be engaged and was guided by 

[P’s] views about appropriate experts. To [P’s] consternation, the chosen 

experts were not prepared to offer views consistent with the assessment which 

he had issued … [P’s] expectations of what Mr Gallaway should have done in 

that event were unrealistic and without regard to Mr Gallaway’s professional 

obligation in maintaining the independence of expert witnesses. 

[30] NSC1 also found that, although Mr Gallaway ought not to have reviewed the 

terms of the insurer’s refusal to approve the cost of a judicial review of the VRB’s 

decision not to grant a stay (in February 2017):  

… it is clear that the insurer made the decision independently, without 

receiving advice from Mr Gallaway on the Policy response …The insurer’s 

refusal to fund judicial review was not the result of any breach of duty by 

Mr Gallaway. 

[31] However, NSC1 found that: 

… having regard to the Policy, the contractual arrangements, and the 

arrangements in fact and although Mr Gallaway was appointed by the insurer, 

he was engaged to act for the insured, and not for the insurer. 

[32] While Mr Gallaway had a contractual relationship with the insurer, it was 

limited to an obligation by the insurer to pay his professional fees and a corresponding 

obligation by Mr Gallaway of “incidental reporting” to the insurer.  It was to P that he 

owed professional obligations as a client. 

[33] NSC1 concluded that, because Mr Gallaway failed to identify P as his client 

and thought his client was the insurer, he breached his obligations to P in the following 

respects: 

(a) He failed to provide him with a letter of engagement and related 

information, as required by Rules 3.4 and 3.5 (“Provision of 

information”).  If he had done so, he may have turned his mind to 

payment of his fees, the possible limitations of cover for 

representation costs and what would occur if the insurer did not 

approve incurring costs. 



 

 

(b) He accepted instructions from the insurer to advise on cover, a matter 

on which the interests of [P] and the insurer were in conflict, and 

without seeking informed consent from his client, in breach of Rules 

6 and 6.1 (“Client interests” and “Conflicting duties”). 

(c) He withheld from his client [P] information relevant to the 

engagement, namely his reports and advice to the insurer, despite 

requests for it from [P].  This was in contravention of Rules 7 and 7.2 

(“Disclosure and communication of information to clients”).  The very 

act of doing so should have alerted him to the conflicted position in 

which he had put himself. 

(d) In providing advice and assistance to the insurer, he failed to protect 

[P’s] interests and preferred the insurer’s interests.  This was in 

contravention of Rules 5, 5.2 (“Independent judgement and advice”) 

and 6 (“Client interests”). 

(e) When the insurer declined to approve the costs of a defended hearing, 

rather than advising his client [P] that insurance funding was now 

limited and that the costs of a defended hearing would need to be met 

from another source, he abandoned his client, saying that he would 

not continue to act for him unless he pleaded guilty as the insurer 

wanted.  In doing so, he breached Rules 4.2 (“Duty to complete 

retained”), 5 (“Independence”) and 6 (“Client interests”). 

[34] NSC1 concluded that Mr Gallaway’s error in client identification and the 

subsequent breaches damaged P’s interests in the following respects: 

(a) His own lawyer made reports and gave advice to his insurer contrary to 

his interests and without his consent.  In doing so, Mr Gallaway appears 

to have been focused on protecting the insurer’s interests rather than his 

client. 

(b) P lost the opportunity to defend his reputation as he wished to because 

his lawyer allowed the insurer rather than the client to control the 

conduct of the defence and refused to continue to act for the client 

without offering him the opportunity to fund the defence from another 

source.  In this regard, NSC1 recognises that the client may not have 

been able to do so but he was not offered the opportunity. 

[35] For those reasons, NSC1 concluded that Mr Gallaway had breached the Rules 

and that the breaches were sufficiently serious to amount to unsatisfactory conduct 

pursuant to ss 12(c) and 152(2)(b) of the Act.  Because it considered that the breaches 



 

 

of the Rules arose from a common source, “namely the error in client identification”, 

they collectively justified a single finding of unsatisfactory conduct. 

[36] Mr Gallaway seeks review of the Decision, first, on the ground that there was 

an error of law in NSC1’s conclusion that Mr Gallaway had been engaged to represent 

only P and not the insurer and, second, there was a breach of natural justice in that the 

basis for the Decision was not squarely put to Mr Gallaway, with an opportunity to 

respond. 

[37] In relation to the first breach found by the NSC1, that Mr Gallaway failed to 

provide P with a letter of engagement and related information, as required by Rules 

3.4 and 3.5, Mr Gallaway acknowledges that he did not do so.  However, 

Mr Walker QC for Mr Gallaway submitted that alone could not justify a finding of 

unsatisfactory conduct.    

Material error of law 

[38] The first issue is whether there was an error of law in the NSC1’s conclusion 

that Mr Gallaway was engaged for the insured only and whether that error was 

material.  Mr Walker says the Committee erred.  He submits it was plain there was a 

tripartite relationship between the insurer, the insured and Mr Gallaway from the 

outset and the NSC1 erred in its finding that Mr Gallaway was appointed to act for P 

and not for the insurer and his professional obligations were owed only to P.  The error 

was material, in that it was, as Mr Walker describes it, “the fulcrum” on which NSC1’s 

subsequent findings turned. 

[39] Mr Gallaway’s submission is that the nature of his retainer with each of the 

insurer and P must be seen, first, in the context of a “typical” professional indemnity 

policy.  The typical arrangement gives rise to two contracts of retainer: one with the 

insurer to represent the insured on the insurer’s instructions and at the insurer’s 

expense; the other with the insured, by operation of law.  

[40] He submitted the primary focus when considering this ground of review should 

be on an interpretation of the contractual arrangements between the insurer and 

Mr Gallaway – they constituted a lawyer/client retainer. 



 

 

[41] Second, the terms of the policy between the insurer and P which, Mr Gallaway 

says, require there to be a solicitor/client relationship between him and the insurer, 

also form part of the matrix of facts against which the terms of the retainer between 

Mr Gallaway and the insurer should be assessed.  However, Mr Walker urged against 

overweighting the analysis of the Policy in construing the terms of the retainer. 

Mr Walker says the contractual arrangements in fact entered into and the terms of the 

Policy show Mr Gallaway had a dual retainer with both the insured and insurer. 

Contractual arrangements between Mr Gallaway and the insurer 

[42] As to the contractual arrangements between Mr Gallaway and the insurer, the 

applicant says: 

(a) An express written legal retainer was recorded between the insurer and 

Mr Gallaway.  Those engagement terms, which were Chapman Tripp’s 

standard terms, are consistent only with an ordinary solicitor/client 

retainer.  They make no reference to a mere reporting and invoicing 

function. 

(b) The insurer was identified as the client by Chapman Tripp. 

(c) An ordinary legal retainer was consistent with the underlying purpose 

of the insurer’s engagement of Mr Gallaway, which was to provide 

cover under the Policy in a way that would appropriately manage both 

the VRB proceedings and the risks of liability for a subsequent civil 

claim under the Policy for which the insurer, under condition 13, would 

be liable. 

(d) The insurer and Mr Gallaway had entered into numerous other 

engagements in previous years on similar or identical terms with no 

suggestion ever made that the arrangement was a limited 

reporting/invoicing relationship only. 

(e) Industry practice does not support the limited reporting relationship 

construct that NSC1 would impose, but rather strongly supports a 



 

 

general legal retainer.  Mr Ring QC says that in 40 years of specialising 

in this area he has not read or heard of a retainer of the type posited by 

NSC1.  Mr Watts QC also proceeded on the basis that both the insurer 

and P were clients of Mr Gallaway. 

(f) Subsequent conduct is unequivocal.  The ongoing relationship between 

the insurer and Chapman Tripp was treated by both parties as a 

solicitor/client relationship, involving the provision and receipt of legal 

advice.  P’s conduct was also consistent with his awareness and 

acknowledgment of such relationship. 

[43] The applicant says that NSC1 made no effort to analyse the actual contract 

between the insurer and Chapman Tripp, despite claiming to rely on the “arrangements 

in fact”.  Mr Gallaway says it is not possible to construe the actual terms of 

engagement to create the contract found by NSC1.  That in itself constitutes an error 

of law requiring the Decision to be quashed. 

[44] NZLS’s submissions did not directly engage with the factual nature of the 

relationship between Mr Gallaway and the insurer, other than to say that the sending 

of the terms of engagement to the insurer was not decisive as to whether and when a 

solicitor/client retainer comes into existence.  It says in support of that view that 

Mr Gallaway did not send such terms to P but nevertheless he accepts that there was 

a solicitor/client relationship between them.  

[45] NZLS says that in any event NSC1 accepted that Mr Gallaway did separately 

act as lawyer for the insurer on two occasions (February 2017 and July 2017) when he 

provided advice to the insurer.  It was those two occasions that gave rise to what NSC1 

found were direct conflicts of interest. 

[46] I conclude that the contractual arrangements indicate there was a tripartite 

relationship between Mr Gallaway, the insurer and the insured. NSC1’s analysis of the 

actual contractual arrangements between Mr Gallaway and the insurer was limited.  

Although the Decision states NSC1’s view “having regard to the Policy, the 

contractual arrangements, and the arrangements in fact…”, there is only a bare 



 

 

mention that “[Mr Gallaway] sent a letter of engagement to the insurer, and not to [P].”  

There is no further discussion of the actual contractual arrangements or what was 

communicated between Mr Gallaway and the insurer at the time of engagement, or the 

relevance of any subsequent conduct of all three parties. 

[47] As Mr Walker submitted it appears that NSC1 rationalised its conclusion about 

the contractual arrangements by reference to the commercial incentives which it saw 

as a consequence of its interpretation of the Policy, rather than what the documentation 

between the parties, and their subsequent conduct, actually showed.  The reality of the 

arrangement between the insurer and Chapman Tripp indicates that the insurer was a 

client of the firm.  I disagree with NZLS that the absence of a retainer between P and 

Chapman Tripp counts against this finding – the reality of that agreement also 

indicates that P was a client, but for different reasons.  

[48] I find that there was an express contract of retainer between Mr Gallaway and 

the insurer.  The engagement terms between Mr Gallaway and the insurer 

(Chapman Tripp’s standard terms) are consistent with an ordinary solicitor/client 

retainer.  Mr Gallaway’s email to the insurer, which accompanied the terms of 

engagement, said: “I will be responsible for managing and coordinating your work and 

ensuring it is done for you in the most relevant, cost effective and timely way.  Please 

feel free to contact me at any time concerning any aspect of our work for you.”  There 

is no reference in the terms of engagement themselves or the accompanying 

correspondence to the relationship being a mere reporting and invoicing function.  

[49] The subsequent conduct of Mr Gallaway and the insurer was unequivocal.5  

Both parties treated the ongoing relationship as a solicitor/client relationship, 

involving the provision and receipt of legal advice.  As Mr Walker indicated, P’s 

conduct was also consistent with his awareness and acknowledgement of that 

relationship.  This suggests Mr Gallaway had a dual retainer.    

 
5  Gibbons Holdings Ltd v Wholesale Distributors Ltd [2008] 1 NZLR 277 (CA).  Here, I do not rely 

on unilateral conduct, the usefulness of which was doubted in Bathurst Resources Ltd v L & M 

Coal Holdings Ltd [2020] NZCA 113 at [63].  



 

 

Interpretation of the Policy 

[50] The parties differ on the interpretation of the Policy. Specifically, they disagree 

that P’s case fell within the definition of “Claim” or “Valid Claim” for the purposes of 

the Policy.  If P’s disciplinary hearing fell within the definition of a Claim, then 

Conditions 2 and 6 (set out below) would apply to it.  They allow the insurer to appoint 

a solicitor to represent the insured and provide for waiver of privilege by the insured.  

[51] The parties advanced arguments based both on the wording of the Policy and 

the impacts of any interpretation.  

Impacts of the Policy interpretation 

[52] NZLS submitted that if I adopted the applicant’s interpretation of the Policy, 

there would be a high chance of a conflict of interest arising under the Policy.  It says 

that consequence suggests that NSC1’s interpretation, which avoids that conflict, is to 

be preferred.  

[53] NZLS’s essential point is that, when defending a claim in a registration board 

context, there is an increased risk of conflict.  That is why, in its view, the Policy does 

not cover such situations.  In submissions before me the NZLS expanded on two 

different scenarios put forward in the Decision.  It relied on a distinction between what 

it called a “usual” situation under a professional indemnity policy which primarily 

provides cover for damages, claims and associated defence costs (a “damages” 

situation”) and a case where the insured is a professional who is being sued for 

negligence and wishes the action to be vigorously defended in order to protect his or 

her professional reputation, contrary to the insurer’s wish to settle the action with a 

partial or total admission of liability. 

[54] In the latter situation, an actual conflict of interest has arisen and the solicitor 

cannot discharge his or her professional obligations to both clients.  Rule 6.1.2 requires 

that they terminate both retainers.  They can only continue to act in the situation 

specified in r 6.1.3, i.e. the other client gives informed consent and the solicitor will 

not breach any professional duties.  



 

 

[55] In the case of a “damages” situation however, the interests of insurer and 

insured are generally aligned: the insurer is interested in minimising its exposure to 

pay damages and the insured is interested in defending the claim. 

[56] NZLS says that a registration board case is likely to be a non-damages case, 

where a conflict may emerge.  This is because the insured has a concern for their 

reputation and future ability to earn an income if they stay registered and are therefore 

more likely to want to vigorously defend proceedings.  By contrast, the insurer will 

want an admission of liability to reduce costs.  This exact scenario was raised as an 

example of a conflict of interest by the British Columbia Court of Appeal in Mara v 

Blake.6  

[57] In particular, NSC1 found it material that the Policy provided cover only for 

the costs of representation at registration board hearings and not for any penalty or 

costs imposed by the board on the insured.  Therefore, it said, there was no common 

interest in the outcome between the insured and the insurer. It concluded: 

The interests of the insured were to be funded as fully as possible for the costs 

of representation; the insurer’s interests were the opposite, to minimise the 

cost of representation when the consequences of an adverse outcome are not 

indemnified. 

[58] I disagree that the possibility of a conflict in itself is strong evidence that 

Mr Gallaway was acting only for the insured.  The emphasis by NSC1 on cover being 

limited to the costs and expenses of representation in part led it to a conclusion that 

the incentives between the insured and the insurer were not aligned.  As Mr Walker 

noted, that analysis overlooks that disciplinary proceedings cover is typically 

restricted to representation costs and expenses, in part because of the conventional 

view that it is against public policy to indemnify for fines and penalties.  That does not 

lead to an interpretation that solicitors must be appointed in a different way under 

automatic extension 5 than under the Policy Conditions. 

[59] Second, there is a simpler point that the possible existence of a conflict between 

insurer and insured is not good reason to suppose the Policy prohibits a dual retainer.  

 
6  Mara v Blake [1996] 134 DLR (4th) 716 (BCCA) at [7].  



 

 

It is possible that a conflict would arise in the context of a registration board 

proceeding, but it is also possible that conflicts would arise in other contexts where 

dual retainers are used.  It is up to the solicitor to monitor the potential for conflicts to 

arise, to seek informed consent if one does or, if it cannot be resolved by consent, to 

cease acting.  That is the process outlined in r 6.1 and I see no reason why it could not 

apply in this context, even if the likelihood of a conflict arising is somewhat greater 

than in a “damages” case.  In the disciplinary context where the interests of insurer 

and insured did not conflict (for example, where the insurer agrees to run a full defence 

or where the insured agrees to accept liability), a dual retainer is appropriate.  I 

therefore see no reason to think the regulatory context requires any particular reading 

of the Policy, which I now turn to.  

Wording of the Policy 

[60] Mr Walker’s submission on behalf of Mr Gallaway is that NSC1 erred in its 

interpretation of the Policy in a crucial respect – he says that a disciplinary complaint 

under automatic extension 5 is a Claim.  Mr Gallaway’s argument in support is as 

follows. 

[61] Under insuring clause 1 of the Policy, the insurer agrees to indemnify P for any 

“Valid Claim”.  A “Claim” is: a legal proceeding claiming damages; an allegation of 

wrongdoing with a demand for damages; or, a threat or intimation that legal 

proceedings will be issued.  A Valid Claim is a Claim that is first made against the 

insured during the period of insurance and notified in writing to the insurer during the 

period of insurance, alleging civil liability in respect of any act, error, omission or 

conduct, after the “Retroactive Date”, in connection with P’s professional business 

practice. 

[62] Insuring clause 2 affords cover for “Costs and Expenses” incurred with the 

insurer’s written consent in defence or settlement of any Valid Claim.  Costs and 

Expenses are defined as: all necessary and reasonable legal and other costs and 

expenses incurred by the insurer in investigating, defending or settling any 

Valid Claim; all necessary and reasonable expenses incurred by P with the insurer’s 



 

 

prior consent in assisting the insurer or its solicitors in the investigation, defence or 

settlement of any Valid Claim; and interest on judgments. 

[63] The cover is subject to a number of exclusions, conditions and automatic 

extensions.  The exclusions are expressed as applying in respect of “any Claim”.  Some 

conditions refer, as relevant, to a “Claim”, a “Valid Claim”, or a “Claim or 

circumstance”; others, for instance, regarding GST (condition 5) and interpretation 

(condition 8), are of general application. 

[64] Condition 2 provides: 

Defence and settlement of a claim 

The Insured shall not admit liability for or settle any Claim or incur any Costs 

or Expenses without the written consent of [the insurer], which consent shall 

not be unreasonably withheld.  [The insurer] shall be entitled at any time to 

take over and conduct in the name of the insured the defence or settlement of 

any Claim and any counterclaim.   

[65] Condition 6 provides: 

Insured’s cooperation 

The Insured shall take all reasonable steps to avoid or diminish any loss in 

relation to any possible Claim and shall immediately disclose all information 

and give assistance to [the insurer] to enable it to investigate and defend the 

Claim or determine its liability under this Policy. 

[The insurer] may, upon receipt of notice from the Insured of any request for 

indemnity under this Policy, take whatever action it considers appropriate to 

protect the Insured’s position in respect of the Claim and any such action by 

[the insurer] shall not be regarded in any way as prejudicing the Insured’s or 

its own position and shall not be an admission of the Insured’s entitlement to 

indemnity. 

The Insured irrevocably waives all claims to legal professional privilege 

between themselves and any solicitor retained by [the insurer] to act on the 

Insured’s behalf in relation to any Claim.  The Insured shall allow the solicitor 

to disclose to [the insurer] and its reinsurers any information obtained in the 

course of his/her duties. 

[66] The applicant says that these conditions reflect the usual position in 

professional indemnity insurance.  In return for providing indemnity, the insurer is 

given the rights to take over and conduct the defence and to retain a solicitor for that 

purpose.  This gives rise to a dual retainer: by a contract of engagement, between 



 

 

solicitor and insurer; and by operation of law, between solicitor and insured.  The 

insured waives legal professional privilege, in favour of the insurer.  There is no waiver 

by the insurer in favour of the insured.  The instructions are given by the party with 

conduct and control, who engages the solicitor – that is, the insurer. 

[67] The preface to the automatic extensions provides: 

Automatic extensions 

The following extensions to the Policy are included automatically, provided 

always that each extension is subject to the terms of the Policy (unless 

otherwise stated). 

[The insurer] shall, subject to the terms of this Policy, indemnify the Insured 

for any Valid Claim. 

[68] Thus, the applicant says, automatic extension cover is deemed to be in respect 

of a Valid Claim, or at least is afforded only to the extent that there is, or will be, a 

Valid Claim.  It is expressed to be subject to the terms of the Policy, that is, to the 

definitions, exclusions and conditions. 

[69] The extensions themselves are expressed as applying, variously, to “Claims”, 

“Valid Claims”, a “Claim or fact or circumstance”, or a “complaint (which may form 

the basis of a Valid Claim) […] lodged […] with a statutory registration board”. 

[70] Automatic extension 5 provides: 

Costs of representation at registration board proceedings 

In so far as any complaint (which may form the basis of a Valid Claim) is 

lodged against the Insured with a statutory registration board or similarly 

regulatory authority, or in so far as any statutory or professional body claims 

jurisdiction to inquire in or adjudicate any such matter, then [the insurer] shall 

pay, within the terms of this Policy and subject to the limits set out in Insuring 

Clause 2 (Costs and Expenses), Costs and Expenses incurred by or on behalf 

of [the insurer] or by or on behalf of the Insured with [the insurer’s] prior 

written consent, in respect of the investigation and defence of the Insured at 

such proceedings provided always that [the insurer] shall be entitled to appoint 

a solicitor or counsel to represent the Insured.   

[71] The proviso reiterates the right which the insurer has separately, pursuant to 

condition 6. 



 

 

[72] Mr Gallaway says automatic extension 5 is deemed to provide indemnity in 

respect to Claims, so all the conditions in the Policy, including conditions 2 and 6, 

apply to it: 

(a) The preface to the automatic extensions obliges the insurer to 

“indemnify the Insured for any Valid Claim as follows”.  It thereby 

deems cover under automatic extension 5 to be for a Valid Claim and 

therefore a Claim. 

(b) Automatic extension 5 gives the basis for doing so, namely that the 

complaint, inquiry or adjudication “may form the basis for a Valid 

Claim”.  A complaint that may lead to a Valid Claim is treated as a 

Claim. 

(c) What is covered under the extension is “Costs and Expenses”.  These 

are defined to mean costs and expenses in respect of a “Valid Claim”.  

There could only be cover under automatic extension 5 if the 

registration board proceedings constitute a Valid Claim and therefore a 

Claim.  Otherwise the costs of an investigation, defence and settlement 

would not be Costs or Expenses. 

(d) The Schedule to the Policy expressly treats automatic extension 5 cover 

as being in respect of a Claim: 

Endorsements  

Additional Policy Excesses 

6.The excess is decreased from NZD25,000 to NZD2,500 each and 

every Claim, inclusive of Costs and Expenses, in respect of Costs 

Representation at registration board Proceedings. 

[73] It follows, the applicant says that, as for a civil proceeding for damages, the 

insurer has the rights in respect of registration board proceedings within automatic 

extension 5: to conduct the defence; to appoint/engage a solicitor or counsel to act; 

and to give him or her instructions.  While the solicitor/counsel acts for the insured as 

well as the insurer, the insured does not have the right to give instructions because that 



 

 

right rests solely with the insurer.  Privilege as between the solicitor/counsel and the 

insured is waived as regards the insurer.  

[74] I conclude that NSC1 was wrong in its interpretation of the Policy when it 

concluded that the general conditions of the Policy do not apply to automatic extension 

5, although I acknowledge that the interpretation contended for by the applicant is not 

completely without difficulty.   

[75] As NSC1 found, and the NZLS elaborated, a complaint to the insured’s 

professional disciplinary body is not at first blush encompassed within the definition 

of a “Claim” or a “Valid Claim” under the Policy.  It is not any of: 

• Legal proceedings claiming damages 

• An allegation of wrongdoing with legal liability, together with a 

demand for damages 

• A threat or intimation that legal proceedings will be issued against the 

insured.  

[76] But it does not follow that this means automatic extension 5 should be read 

entirely separate to the conditions applying to “Claims”.  

[77] First, as Mr Walker submitted, even if the registration board proceeding itself 

may not involve a claim for damages, there is only cover under automatic extension 5 

if it may form the basis of a claim for damages.  The insurer’s interest in the 

registration board proceeding is no different from its interest in any subsequent civil 

claim – that is, to eliminate or reduce the insured’s exposure to liability for damages.  

Therefore, the insurer would want to have control of the defence and engage solicitors 

for that purpose from the outset, not only once any damage had already been done 

before the registration board. 

[78] Linked to that point, under Condition 18 the insured is obliged to notify the 

insurer of circumstances that could give rise to a Claim.  This obligation is an essential 



 

 

part of what Mr Walker termed the “early warning system” that allows the insurer to 

mitigate its liability under the extended indemnity it has provided to P under Condition 

13.  In addition, as Mr Ring observed in his affidavit the meaning of “Claim” in 

conditions 2, 6 and 7 can properly be extended to a potential Claim.  

[79] I agree with Mr Walker that the term “Automatic extensions” suggests 

extensions of the Policy to additional circumstances, rather than being abrupt 

departures from it. It would be a strained and uncommercial interpretation to hold that 

all of the basic features of the Policy conditions should not also apply to cover under 

the automatic extensions. 

[80] Consistent with that, an interpretation of the Policy in a way which excludes 

the application of the general clauses of the Policy (conditions and exclusions) leads 

to a strained and unlikely outcome.  Various exclusions which are expressed to apply 

to a Claim would not apply to cover under extension 5: 

• exclusion 8, in respect of Claims alleging or brought about or 

contributed to by dishonest, fraudulent, criminal, malicious or 

deliberate act or omission by or on behalf of the insured or the insured’s 

employee;  

• exclusion 9, in respect of Claims alleging or arising out of harassment 

or discrimination;  

• exclusion 16, in respect of Claims made, threatened, or intimated prior 

to the period of insurance, or arising from a circumstance which the 

insured was or should have been aware of prior to the period of 

insurance; 

•  exclusion 17, in respect of Claims for refunds of professional fees; and 

•  exclusion 18, in respect of Claims brought or maintained by or on 

behalf of related parties.  



 

 

[81] Equally the “Prior Claims” and “Valuers Endorsement” exclusions in the 

Policy Schedule, which are referable to “Claims”, must be intended to apply to 

registration board proceedings. 

[82] Similarly, as Mr Walker emphasised, NSC1’s approach would exclude the 

application of the conditions of the Policy which, in my view, must be intended to 

apply to automatic extension 5.  That is particularly the case with those that address: 

• admissions of liability without the insurer’s consent (2); 

• the excess (4);  

• the insured’s duties of minimising loss and cooperating in the defence 

(6);  

• the right to contest (7 and 9);  

• the limit of indemnity (10);  

• notifications of circumstances (13);  

• other insurance (14); 

• payments in excess of the indemnity (15); 

•  payment of indemnity (16); 

• the requirement for immediate notice of the Claim, intimation of a 

Claim, or circumstance which may give rise to a Claim (18); and  

• written notices (2). 

[83] More generally, if the parties agree that there is no cover in respect of Claims 

involving, for example, asbestos (exclusion 1), building defects (exclusion 2), death 

or bodily injury (exclusion 3), and so on, it is, as Mr Gallaway submits,  unlikely they 



 

 

would agree that proceedings before a registration board involving complaints about 

those matters are nevertheless covered. 

[84] Finally, even if automatic extensions did differ from the Policy conditions, the 

language of automatic extension 5 does not suggest that the relevant point of difference 

concerns how solicitors are engaged.  The insurer’s right to “appoint a solicitor or 

counsel to represent the Insured” is functionally equivalent to the reference in 

condition 6 to “any solicitor retained by [the insurer] to act on the insured’s behalf”.  I 

agree with Mr Walker that both phrases, read in context, refer to the traditional 

tripartite relationship between the insurer, insured and the solicitor.  

[85] I accept that NSC1’s conclusion that “NSC1 considers that Mr Gallaway was 

engaged to act for the insured, and not for the insurer, so Mr Gallaway’s professional 

obligations were owed to the insurer only”7 was an error of law. 

[86] The error arose in both NSC1’s analysis of the contractual arrangements 

between Mr Gallaway and the insurer, and in its interpretation of the Policy. 

Was the error of law material? 

[87] The Intervenor says that, even if NSC1 was wrong in its conclusion that the 

relationship between Mr Gallaway and the insurer was only an invoicing and reporting 

role and that it was to P only to whom he owed professional obligations as a client, 

that error was not material to the determination of unsatisfactory conduct.  That 

determination was based on a finding that Mr Gallaway had breached certain Rules.  

Those breaches, in terms of conflicts of interest, did not arise at the time of 

Mr Gallaway’s initial appointment, but later – in February 2017 and July 2017.  Even 

if NSC1 had found the dual retainer at the outset, it would have made no difference to 

its conclusions in relation to the conflicts of interests that arose in February and 

July 2017.   

 
7  NSC1 Decision at [51]. 



 

 

[88] I agree with Mr Walker that the error was material.  It was plain that NSC1 

itself viewed the question of Mr Gallaway’s identification of his client as the crucial 

question. 

[89] NSC1’s conclusion in this respect drove its subsequent analysis.  This is plain 

from the face of the Decision.  For example, it said: 

48. It is NSC1’s view that, having regard to the Policy, the contractual 

arrangements, and the arrangements in fact and although Mr Gallaway was 

appointed by the insurer, he was appointed to act for the insured, and not for 

the insurer.  It was to the insured that he owed professional obligations as a 

client. 

…  

51. NSC1 considers that Mr Gallaway was engaged to act for the insured, and 

not for the insurer, so Mr Gallaway’s professional obligations were owed to 

the insured only. 

… 

65. In NSC1’s view, because he failed to identify [P] as his client and thought 

that his client was the insurer, Mr Gallaway breached his obligations to [P] in 

the following respects: … 

66. In NSC1’s view the error in client identification and the subsequent 

breaches damaged the insured’s interests in the following respects: … 

70. For the reasons set out above, NSC1 concludes that Mr Gallaway breached 

the Rules and that the breaches, as outlined above, were sufficiently serious to 

amount to unsatisfactory conduct pursuant to sections 12(c) and 152(2)(b) of 

the Act.  It considers, however, that the breaches of the Rules arise from a 

common source, namely the error in client identification, and collectively 

justify only a single finding of unsatisfactory conduct. (Emphasis added) 

… 

79. The decisive issue of professional conduct which has resulted in NSC1 

making a finding of unsatisfactory conduct by Mr Gallaway arises from the 

failure to recognise that [P] was his client, which in turn led to Mr Gallaway 

placing himself in a conflict of interest situation. … 

[90] I am satisfied that NSC1’s determination of the client identification was the 

basis for its finding of misconduct against Mr Gallaway. Nonetheless, Mr Stephens, 

counsel for the Intervenor, invited me to conclude that even if  NSC1 had proceeded 

on the basis that there was a dual retainer from the outset, it would still have concluded 

that Mr Gallaway was in a conflict of interest situation in relation to both the February 

and July advice and in breach of the Rules.  Even though the error may have been 



 

 

material in NSC1’s reasoning, the same conclusion could have been reached by some 

other route. 

[91] Mr Walker submitted that neither of those matters could have resulted in 

professional sanction.  As to the February advice on the proposed judicial review, he 

notes that NSC1 accepts that the insurer reached its decision independently (although 

Mr Gallaway made annotations to the insurer’s draft email to P).  As to the July 2017 

advice, Mr Gallaway told both the insurer and P that the defence would not succeed 

because the expert evidence did not support P’s position.  Mr Gallaway required P to 

obtain independent legal advice and after confirming that he had done so, P agreed to 

proceed as Mr Gallaway recommended.  The Decision itself records that the 

difficulties that arose regarding the strength of the defence were “not of Mr Gallaway’s 

making” and “the view taken (as to the merits of [P’s] defence) was reasonably 

available to a competent lawyer”. 

[92] Mr Walker also points to parts of the Decision discussing the interests of 

insurer and insured in different scenarios, where, he says, NSC1 implicitly recognises 

that it would or may have reached a different decision had this been a dual engagement 

case in which the lawyer was engaged by the insurer and under a duty to advise the 

insured.8   

[93] It is plainly correct, as NSC1 said, that: 

Even if a lawyer were acting for both the insured and the insurer, giving 

separate advice on which the parties’ interests are in conflict gives rise to 

prima facie difficulties for the lawyer under the Rules.  Informed consent must 

be sought if the lawyer is to continue, and the situation may become 

impossible in any event (i.e. where a conflict arises which not even informed 

consent can resolve).   

[94] But the Intervenor asks me to go considerably further than that indisputable, 

but general, proposition, and to reach a view about what  NSC1 would in fact have 

concluded in the particular circumstances of the case, at that particular time, if it had 

accepted that there was a dual retainer from the outset.  Would it have found 

Mr Gallaway in breach of the Rules?  If so, was a professional sanction appropriate?  

 
8  NSC1 Decision at [52]–[54].  



 

 

It is not the Court’s role engage in that speculation.  Rather, it is sufficient to note it is 

at least plausible that a professional sanction would not have been applied in relation 

to those two incidents for the following reasons.  

[95] Turning first to the decision of February 2017. Mr Gallaway provided coverage 

advice. This may have been in breach of r 6.1 given the likely divergent interests of 

the insurer and insured. Mr Walker is quite correct, however, that Mr Gallaway’s 

review was immaterial.  He made minor edits and the insurer had already formed its 

view on the correct interpretation of the Policy.  NSC1 accepted that Mr Gallaway did 

not influence that decision.  Given that, it seems likely NSC1 may not have considered 

this conduct alone sufficiently serious to warrant a finding of professional misconduct.  

[96] I consider the outcome in relation to the second incident,in July 2017, would 

likely have been different under a dual retainer analysis for two main reasons.  First, I 

disagree that there was a conflict of interest.  There was only a conflict if P had been 

unwilling to plead guilty and insisted on fully defending the charge.  It was appropriate 

for Mr Gallaway to inform P of the insurer’s decision not to fund a full hearing and 

ask P if he wished to plead.  It was also appropriate for Mr Gallaway to insist P take 

independent legal advice on that question.  It would have been a conflict for 

Mr Gallaway to himself provide that advice.  Since P was willing to plead (or, at least, 

said he was), it appears the interests of the insurer and insured remained aligned.  

[97] Second, NSC1 was also incorrect to conclude that Mr Gallaway had harmed 

P’s interests by refusing to continue to act for him if he did not plead.  If P had been 

unwilling to plead, Mr Gallaway should have refused to continue acting for both P and 

the insurer and would have had to stop acting for P in any event.  He was not required 

to offer P the opportunity to fund the defence from another source, as [66(b)] of 

NSC1’s Decision suggests.  One of the main harms to the client identified by NSC1  

at [66] would not have arisen  

[98] If NSC1 had proceeded on the basis that Mr Gallaway had a dual retainer with 

the insurer and insured, it may have concluded there was only one breach of the Rules 

(being the first instance in February 2017) or that the second incident was significantly 

less serious.  NZLS suggested that a finding of misconduct could arise based just on a 



 

 

finding of a breach.  NSC1, however, explicitly considered the seriousness of the 

breaches when coming to its conclusion.9  While I accept that Mr Gallaway made some 

errors that possibly resulted in at least one breach of the Rules, I am not persuaded that 

it is clear such breaches should have resulted in a finding of professional misconduct 

against him.  

[99] As this Court said in Vector Limited v Utilities Disputes Commissioner, “it is 

uncontentious that the Court will not interfere with a tribunal’s decision unless the 

error is material …”.10  Courtney J in Vector relied on Lumber Specialties Ltd v 

Hodgson where Hammond J said that a material error of law is one that “affected the 

actual making of the decision and affected the decision itself.”11 

[100] Here, I consider the error as to client identification was material in the sense 

that is affected the actual making of the decision, as shown by NSC1’s reliance on the 

client identification error, and affected the decision itself, as shown by my analysis 

above. 

[101] I therefore conclude that NSC1 made an error of law and that the error was 

material to its finding of unsatisfactory conduct against Mr Gallaway.  The first ground 

of review succeeds.  

Breach of natural justice 

[102] The second cause of action is that NSC1 was obliged to observe the principles 

of natural justice which, in turn, required it to give fair notice to Mr Gallaway of the 

material allegations made against him.  Mr Gallaway says that NSC1 breached that 

right because it did not give him fair notice of the contention that he was appointed by 

the insurer to act for the insured but not for the insurer, and did not owe professional 

obligations to the insurer. 

 
9  NSC1 Determination at [70]. 
10   Vector Limited v Utilities Commissioner [2018] NZHC 3096, at [13]–[14]. 
11  Lumbar Specialties Ltd v Hodgson [2000] 2 NZLR 347 (HC) at [140]. 

 



 

 

[103] Natural justice requires notice of the case to be met.  That is, the material 

potentially adverse to the plaintiff that is known to the decision-maker, whether from 

its own knowledge or from information provided to it from another person, must be 

put to the plaintiff. 

[104] The “case to be met” means that the allegations must be sufficiently clear that 

the defendant knows the case he or she has to face.  As Fogarty J put it in Z v 

Complaints Assessment Committee:12 

[50] The common law principles of natural justice have at their heart the 

proposition that a person should know the charge which he or she faces in 

advance of the hearing.  That includes being given reasonable particulars of 

the allegations of fact being relied upon. 

[105] In Sharman v New Zealand Association of Counsellors Incorporated, 

Winkelmann J observed that Fogarty J’s statement in Z:13 

… encapsulates the underlying requirement of a charge – it must be clearly 

enough expressed, and sufficiently particularised so that a person knows the 

case he or she has to face, and in advance of hearing.   

[106] Because the purpose of notice is to allow a person fairly to present his or her 

case, notice has to be given sufficiently in advance for fair preparation.  As to the 

degree of notice required, in terms of the substance of the case against the plaintiff, 

the test is whether or not disclosure enables the plaintiff to be “put on notice” of an 

important aspect of the matter.14 

[107] The duty to disclose a case against a person is a continuing duty.15  That lasts 

right up to the point when a decision is completed by being despatched to those 

affected.  So, if an authority’s views change in the course of deliberation so that the 

issues of significance have changed, notice of this and an opportunity to make 

submissions on the changed circumstances have to be allowed.16 

 
12  Z v Complaints Assessment Committee [2006] NZAR 146 (HC) at 50. 
13  Sharman v New Zealand Association of Counsellors Incorporated [2013] NZHC 3553 at [37]. 
14  Radio New Zealand Limited v Ellis [2006] NZAR 1 at [44]. 
15  Graham Taylor Judicial Review: A New Zealand Perspective (4th ed, Lexis Nexis, Wellington, 

2018) at [13.41], citing SZOIN v Minister for Immigration and Citizenship [2011[ FCAFC 38, 

(2011) 276 ALR 247. 
16  Stewart v Legal Complaints Review Officer [2016] NZHC 916, [2016] NZAR 900 at [73]. 



 

 

[108] The underlying principle of natural justice is that a party should normally be 

given the opportunity to respond to an allegation which, with adequate notice, might 

be effectively refuted17 and “the key elements are surprise and potential prejudice”.18 

[109] Mr Gallaway says that NSC1’s position on this question is not something that 

he could have been expected to anticipate without express notice and he did not in fact 

anticipate it.  The material contentions were not raised in P’s complaint.  P did not 

suggest that Mr Gallaway was not engaged by the insurer or was not required or 

entitled to give the insurer advice.  In fact, his complaint expressly proceeded on the 

basis that there was a joint engagement and that the insurer was Mr Gallaway’s client.  

Mr Gallaway could not have understood from P’s complaint that he was facing a case 

that he did not act for the insurer and had breached his ethical duties by doing so. 

[110] Nor, Mr Gallaway says, did NSC1 put the material contentions to him in its 

correspondence.  In NSC1’s letter of 4 July 2018 to Chapman Tripp, NSC1 specifically 

referred Mr Gallaway to Nicholson v Icepak Coolstores.19  A primary issue in 

Nicholson was whether a solicitor, having been engaged by the insurer to act for an 

insured, also becomes the solicitor for the insured.  The decision held that there was a 

dual engagement.  It does not contemplate or suggest that the solicitor is not engaged 

by and does not owe duties to the insurer, including under a registration board 

extension. 

[111] The proposition appeared for the first time in NSC1’s Notice of Determination 

of 11 June 2019:20 

48. It is NSC1’s view that, having regard to the Policy, the contractual 

arrangements, and the arrangements in fact and although Mr Gallaway 

was appointed by the insurer, he was appointed to act for the insured, 

and not for the insurer.  It was to the insurer that he owed professional 

obligations as a client. 

 
17  Khalon v Attorney-General [1996[ 1 NZLR 458 (HC) at 464–466. 
18  Ali v Deportation Review Tribunal [1997] NZAR 208 at 220, adopting Khalon v Attorney-General 

[1996], above n 17, at 466. 
19  Nicholson v Icepak Coolstores, above n 4. 
20  NSC1 Determination at [48]. 



 

 

[112] As I have already noted,21 Mr Gallaway submits NSC1 recognised that a 

different decision on the complaint might have been possible had this been a dual 

engagement case in which Mr Gallaway was engaged by the insurer and under a duty 

to advise the insurer.22  Accordingly, fair notice of the issue was required.  In a 

Standards Committee proceeding under Part 7 of the Act, the lawyer is given notice of 

the charges or information through the complaint and any particulars given by the 

Committee.  Here, the hearing was on the papers, at NSC1’s direction.23  Therefore, 

any material contention had to be put in the complaint or in NSC1’s correspondence 

with Mr Gallaway.  I set out some of the relevant correspondence. 

[113] In its letter of 28 August 2018 to Chapman Tripp, NSC1 advised that it had 

resolved to:24 

3. Continue its enquiry into the complaint, with its focus being on: 

 (i) identification of the true client or clients of Mr Gallaway, 

including by reference to the terms of the relevant 

Professional Indemnity Policy; 

 (ii) the possibility that conflicting duties were owed by 

Mr Gallaway to P and [the insurer]; 

… 

[114] Paragraph 3(i) of the 28 August 2018 letter is the closest NSC1 comes to raising 

the issue.  However, in Mr Gallaway’s submission, it is not adequate to constitute fair 

notice that NSC1 contended that the general conditions did not apply to automatic 

extension 5 because registration board proceedings did not involve a “Claim”; the 

insurer and insured’s interests were opposed in respect of registration board 

proceedings, unlike in a claim for damages; and therefore, notwithstanding that 

Mr Gallaway had actually been engaged by the insurer and had a letter of engagement 

to prove it, the insurer was not Mr Gallaway’s client and Mr Gallaway owed the 

insurer no relevant duty.  All the more so, Mr Gallaway submits, given that sub-

 
21  At [92].  
22  For example, the Decision explicitly acknowledges that the situation where a solicitor acts only 

for the insured is different from a situation where a dual retainer applies, although it also says 

some of the analysis would be similar: at [52]–[54].  
23  NSC1 Determination at [1]. 
24  Letter from Matt Fogarty on behalf of NSC1 to Chapman Tripp, 28 August 2018, at [3]. 



 

 

paragraph (ii) then suggests that what has been contended is that there were conflicting 

duties owed to the insurer and P. 

[115] Mr Gallaway says that NSC1’s subsequent letter of 29 October 2018 to 

Chapman Tripp confirms that.  The letter said: 

2. As you know, the present focus of the NSC1’s inquiry into [Mr P’s] complaint is 

on: 

a. identification of the true client or clients of Mr Gallaway, including by 

reference to the terms of the relevant Professional Indemnity Policy (i.e. [P], 

or QBE Insurance or both); 

b. the possibility that duties owed by Mr Gallaway to [Mr P] may have 

conflicted with duties owed by Mr Gallaway to QBE Insurance; and 

c. whether, in any event, the [professional duties owed by Mr Gallaway to [P] 

were discharged. 

3. Further to paragraph 2.a. above, Mr Gallaway acknowledges that [P] as well as 

QBE Insurance) was his client. 

[116] Mr Gallaway says that, by conveying that there may be a conflict of interest or 

duty, NSC1 implied that it was accepted that Mr Gallaway owed duties to the insurer 

as a client.  In Mr Gallaway’s submission it is clear, and should have been obvious to 

NSC1, that he and Chapman Tripp did not understand that he was facing the case that 

NSC1 ultimately adopted.  Chapman Tripp’s correspondence with NSC1 does not 

address the point and proceeds on the assumption that there was a dual engagement. 

[117] In response, the Intervenor accepts that NSC1 as a quasi decision-making body 

with adjudicative functions must adhere to the principles of natural justice.  This meant 

that NSC1 needed to give fair notice of the allegations against Mr Gallaway, provide 

a reasonable opportunity for him to respond and make findings only where it had given 

fair notice of the allegation and a reasonable opportunity for him to respond. 

[118] The Intervenor notes that Mr Gallaway does not suggest that NSC1 failed to 

give him fair notice of the possible breaches of the Rules that it was considering – 

these were identified in the Notice of Hearing dated 4 March 2019 at [3]–[5]. 



 

 

[119] Further, it says that Mr Gallaway’s submissions do not adequately recognise 

that the requirements of fairness are flexible and depend on the significance of the 

finding that the decision-maker proposes to make.  Here, the conclusion that 

Mr Gallaway was initially engaged to act for P only, and not for the insurer, was not 

material to NSC1’s determination of unsatisfactory conduct.  In his submissions, 

Mr Stephens said the client identification timing issue was a background matter.  It 

was not capable of adversely affecting Mr Gallaway in terms of NSC1’s ability to find 

unsatisfactory conduct.  It was therefore not a question that was required, as a matter 

of fairness, to be put squarely to Mr Gallaway for comment.  In support of that 

submission, the Intervenor relied on Re Erebus Royal Commission; Air New Zealand 

Limited v Mahon.25 

[120] In any event, the NZLS says that the “true client or clients” issue was squarely 

put to Mr Gallaway.  It refers particularly to NSC1’s letter of 28 August 2018 to 

Chapman Tripp which said: 

3.i. identification of the true client or clients of Mr Gallaway, including 

by way of reference to the terms of the relevant Professional 

Indemnity Policy … 

[121] NZLS says that this very clearly indicated that NSC1 was contemplating a 

range of possible findings as to whom the “true client or clients” were.  NSC1 did not 

indicate that it accepted Chapman Tripp’s suggestion that both the insurer and insured 

were clients.  NZLS says that the further letter of 29 October 2018 repeated that 

NSC1’s enquiry was focused on the “true client or clients” issue.  There was no 

suggestion that the true client or clients issue was no longer live. 

[122] Accordingly, NZLS says, Mr Gallaway had fair notice that NSC1 still 

considered that it was a live issue whether he had a retainer with P or the insurer or 

both and, indeed, the “true client or clients” issue was incorporated into the notice of 

hearing of 4 March 2019.  The notice said that submissions should address the 

following questions: 

a) Did Mr Gallaway owe professional duties to [Mr P]? 

 
25  Re Erebus Royal Commission; Air New Zealand Limited v Mahon [1983] NZLR 662 (PC) at 671. 



 

 

b) Did Mr Gallaway owe professional duties to QBE Insurance? 

c) If Mr Gallaway owed professional duties to [Mr P] or QBE Insurance, 

what was the nature and extent of those duties in each case?  In particular, 

were any duties owed to either [Mr P] or QBE Insurance under Rules 3, 

3.4, 3.5, 4.2, 6, 7.4 and 13.3 and, if so, what were they in each case? 

[123] The Intervenor says there was sufficient notification of this issue and that is 

particularly so given that the ultimate conclusion of the timing of Mr Gallaway’s initial 

retainer with the insurer was of “peripheral relevance” to the central finding of 

unsatisfactory conduct. 

Analysis 

[124] I do not accept that the question of the timing of Mr Gallaway’s retainer with 

the insurer was of peripheral relevance.  It was not merely a “client identification 

timing issue” (emphasis added), which was a background matter, as NZLS put it.  As 

I have already found, there was a material error of law and that error was the basis of 

the subsequent findings of breach of the Rules.  To repeat, the single unsatisfactory 

conduct finding by the NSC1 was made in acknowledgement that “the breaches of the 

Rules arise from a common source, namely errors in client identification.” In these 

circumstances, natural justice required that the issue be put to Mr Gallaway. 

[125] While NSC1’s inquiry evolved over time, that did not relieve it of its obligation 

to squarely put to Mr Gallaway its view that he did not act for the insurer (other than 

on the February and July occasions) and had breached his ethical duties by doing so.  

At no time did NSC1 directly put that proposition to Mr Gallaway. I set out the timeline 

of some key correspondence in coming to that conclusion:  

(a) On 4 July 2018, NSC1 asked Mr Gallaway to consider the case 

Nicholson v Icepak Coolstores Ltd, which is a case that considers a 

tripartite relationship between he insured, insurer and solicitor.  The 

case sets out a solicitor’s duty when they are the client of both the 

insurer and insured and those duties come into conflict.  I accept that 

this correspondence set the scene, to some extent.  It reasonably led 

Mr Gallaway to believe that the key issue was whether there was a 



 

 

conflict between his two clients and, if so, whether he had handled that 

conflict appropriately. 

(b) I accept that on 28 August 2018 and 29 October 2018, NSC1 sent 

letters to Mr Gallaway that raised “client identification” as an issue. In 

the case of the latter, the letter identified that he may be the client of 

only one or both the insurer and insured.  No detail was given in either 

of those letters, however.  I also accept both those same letters raised 

the conflict of duty point.  Given the earlier case law provided, it was 

reasonable for Mr Gallaway to assume that NSC1 thought he had 

two clients and there may have been a conflict between them.  

(c) That point is also demonstrated by the letter Mr Gallaway sent on 

5 September 2018. Mr Gallaway explicitly stated that there was no 

dispute that P was his client as well as the insurer.  He suggested that 

the parties could focus on other issues instead.  Although NSC1 never 

explicitly accepted that point, nor did it correct Mr Gallaway even 

though it was clear Mr Gallaway did not appreciate one of NSC1’s key 

concerns.  The 29 October letter noted Mr Gallaway accepted that both 

P and the insurer were his clients without any suggestion that NSC1 did 

not share that view.  

(d) Client identification was not an issue raised in the original complaint. 

Mr Gallaway could not be expected to assume what interpretation 

issues within the Policy might become an issue without them being put 

to him directly.  More than a passing reference to “client identification” 

was needed to explain NSC1’s concern and its interpretation of the 

Policy to give Mr Gallaway a proper chance to respond.  It was 

incumbent on NSC1 to give some indication of the alternative 

interpretation of the Policy since no such arguments were provided by 

the complainant, P. 

(e) The reasonableness of Mr Gallaway’s interpretation of NSC1’s letters 

can be seen in the response of the two Queen’s Counsel who provided 



 

 

advice to NSC1 for the hearing.26  They also proceeded on the basis that 

the insured and insurer were both clients of Mr Gallaway.  Both of these 

opinions were provided after the two letters NZLS says were sufficient 

to put Mr Gallaway on notice.  

[126] There was a breach of natural justice for the reasons Mr Walker advanced.  The 

National Standards Committees are obliged to conduct any review in accordance with 

the rules of natural justice.  NSC1 failed to do so here.  The second ground of review 

also succeeds. 

Remedy 

[127] The applicant says that if the Court concludes that there was a reviewable error, 

the correct course is to quash the Decision as the errors alleged are material to NSC1’s 

conclusion.  In fact, it says that legal error was the “fulcrum” on which the entire 

decision rests.   

[128] Mr Stephens, for the Intervenor, however says that if the Court were to find an 

error of law and/or a natural justice omission, the key issue relates to NSC1’s findings.  

The findings would be the same.  If, nevertheless, the Court were minded to afford 

Mr Gallaway some relief, the appropriate course would be to send the matter back to 

NSC1, not to quash the decision.  That is so because of the significance of the issues 

raised for the profession generally. 

[129] I quash the determination of NSC1.  I do not see any productive reason to order 

that NSC1 reconsider this matter.  I do not agree with Mr Stephens that the case raises 

issues that are significant for the profession generally and for that reason it should be 

remitted back.  The issues turned on what occurred between the parties in these 

particular circumstances, including the interpretation of the particular policy of 

indemnity, and what the circumstances of natural justice required in this particular 

context.  I do not see Mr Gallaway as a test case and I conclude that there is little to 

be gained in subjecting him to the further expense, effort and distress of a rehearing.  

I make no such order.  I agree that this case throws up a question of broader general 

 
26  I note that one QC was engaged by Mr Gallaway and the other was engaged by NSC1. 



 

 

interest and application – how do the Rules apply to a dual retainer – but it is not one 

that needs to be resolved in relation to Mr Gallaway.  

Result 

[130] For the reasons outlined above I find that NSC1’s determination that the 

breaches amounted to unsatisfactory conduct pursuant to ss 12(c) and 152(2)(b) of the 

Act was reached in error. 

[131] Mr Gallaway’s application for judicial review is granted.  The NSC1 

determination is set aside, as are the orders as to a fine and costs. 

Costs 

[132] Mr Walker seeks costs against the NZLS on the basis that a proper and 

responsible approach from the Intervenor would have been to concede the NSC1 error 

of law and, in particular, the breach of natural justice.  Rather, however, the NZLS 

approached the case as a contested matter. 

[133] The question of potential liability of costs was not addressed when the NZLS 

was granted leave to intervene.   

[134] In Shand v Legal Complaints Review Officer and National Standards 

Committee of the New Zealand Law Society.  Palmer J noted his view that where the 

NZLS is appointed to assist the court by acting as a contradictor, in that capacity, it 

would not have the right to appeal and would not be subject to, or eligible for, an award 

of costs.27  That case does not explicitly consider if costs could be awarded where the 

NZLS did not act responsibly, as Mr Walker submits happened here.  I ask counsel to 

consider if it is still appropriate to pursue costs in light of the decision in Shand.  

  

 
27  Shand v Legal Complaints Review Officer and National Standards Committee of the New Zealand 

Law Society above n 2, at [15]. 



 

 

 

[135] If costs are pursued, I seek costs memoranda from counsel by 5 February 2021. 
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