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JUDGMENT OF THE COURT 

 

A The appeal is allowed in part. 

B Y is awarded $20,000, and X is awarded $10,000, in damages for the 

breaches of their right to natural justice under s 27(1) of the New Zealand 

Bill of Rights Act 1990.  The appeal is otherwise dismissed. 

C Costs are to lie where they fall. 

____________________________________________________________________ 

 

 

REASONS OF THE COURT 

 

(Given by Simon France J) 



 

 

Introduction 

[1] The appellants, Y (Mr) and X (Mrs),1 a couple in their early 50s, at the request 

of Oranga Tamariki, became approved caregivers and then carers of four young 

brothers.  The boys are described in the judgment under appeal as having “high and 

complex needs”.2  The placement ultimately failed.  X and Y filed proceedings alleging 

various errors by Oranga Tamariki in how it treated X and Y. 

[2] The background to the litigation was described by Churchman J in the High 

Court in these terms: 

[10] Although X and Y were motivated by the best of intentions and, to the 

best of their abilities tried to provide a good home environment for the boys, 

they appear to have had little real understanding of what they were letting 

themselves in for.  A compounding factor was that they received no training.  

Although training was normally given to first time foster parents, because X 

and Y had iwi connections to the boys, they were regarded as a “whānau 

placement” and, at the time, it was not compulsory for foster parents involved 

in whānau placements to be given training. 

[11] Even with experienced and trained foster parents, this placement 

would still have required intensive support from OT to be successful.  X and 

Y’s position is that the support they received was inadequate and did not meet 

OT’s own best practice guidelines. 

[12] Perhaps inevitably, the placement failed, various allegations were 

made by the children including of physical mistreatment, and the children 

were abruptly removed from the care of X and Y in September 2013.  That 

action put in train a series of processes which ultimately resulted in X and Y 

commencing these proceedings. 

[13] One of the processes that the parties went through following the 

removal of the children was a review by the Chief Executive’s Advisory Panel.  

That panel produced a report dated 20 October 2017 (the “Panel Report”).  It 

made six separate recommendations.  The decision made by OT in response 

to those recommendations is the subject of the judicial review cause of action 

in these proceedings.   

Causes of action and challenges on appeal 

[3] There were three causes of action, and the matter went to a five-day trial.  The 

first was a claim under s 27(1) of the New Zealand Bill of Rights Act 1990 (NZBORA) 

which guarantees the right to natural justice.  Churchman J found that in various 

 
1  The judgment under appeal uses these letters and we maintain that approach. 
2  X v Chief Executive, Oranga Tamariki [2021] NZHC 2449 [Judgment under appeal] at [6]. 



 

 

respects breaches had occurred, and made declarations to that effect.3  However, he 

declined to award damages for the breach, and that decision is appealed by Y and X. 

[4] The second cause of action was in negligence.  It alleged a novel duty on 

Oranga Tamariki to take reasonable care to minimise the risk of placement failure.  A 

defence under the Limitation Act 2010 was pleaded, and upheld by the Court which 

thereby dismissed “the negligence claim”.4 

[5] The negligence claim, in terms of relief, had been pleaded this way: 

WHEREFORE the plaintiffs claim against the defendant: 

(a) a declaration that the defendant was negligent in failing to take 

reasonable care to minimise the risk of the plaintiffs’ placement 

failing; 

(b) damages in an amount to be determined by the Court; and 

(c) such other relief as the Court thinks just; and 

(d) costs. 

[6] The judgment under appeal did not address the issue of whether the claim for 

declaratory relief was statute-barred like the damages claim.  The appellants 

maintained that it was not, and said the Court needed to address this claim for relief.  

They accordingly filed an application for recall, submitting that part of their 

proceeding had not been determined. 

[7] Churchman J declined the recall application.5  The judgment is a mix of 

consideration of recall principles, and of the reasons why the Court would not see it 

as appropriate to consider the declaration pleading once the Limitation Act defence 

had ended the damages claim.6  By agreement, this decision was not appealed.  The 

parties considered this Court on the substantive appeal could have regard to the Judge’s 

reasoning about whether the declaration claim should nevertheless be assessed by the 

trial Court, in effect as if the Judge’s reasons on this were contained in the primary 

judgment. 

 
3  At [104], [110], [113] and [124]. 
4  At [154]. 
5  X v Chief Executive Oranga Tamariki [2021] NZHC 2923 [Recall judgment].   
6  At [21]–[35]. 



 

 

[8] We return to those reasons later.  For now it is sufficient to identify that the 

second ground of appeal is that the claim for a declaration was not automatically ended 

by the Limitation Act decision, and that to the extent a discretion arose as to whether 

to consider declaratory relief, the Court erred in not considering the claim on its merits.  

If that is correct, this Court is invited to determine the claim based on the High Court’s 

factual findings, or alternatively to refer it back.   

[9] The third cause of action concerned the adequacy of the respondent Chief 

Executive’s response to the recommendations of her review panel which had 

independently considered Oranga Tamariki’s actions in X and Y’s case.  This was a 

judicial review claim and was dismissed.7  There is no appeal concerning this. 

[10] This judgment addresses first the Limitation Act issue, and then the refusal to 

award NZBORA damages.  Fuller facts will be set out when addressing that ground of 

appeal.   

Appeal ground one — it was an error not to resolve the claim for a declaration 

[11] The appellants submit both the pleading quoted above and their submissions 

made it clear the claim for a declaration as to negligence was maintained regardless of 

the Court’s decision on the Limitation Act issue.  The pleading had the declaration as 

the first relief claim.  As for events at the trial itself, the appellants refer to their closing 

submissions where they stated:8 

536. Finally, the plaintiffs seek declarations with respect to the first and 

second causes of action.  That relief is not a “money claim” as defined 

in s 12 of the Limitation Act.  Accordingly, the declarations are not 

time-barred irrespective of the view the Court reaches in relation to 

the damages claims.   

[12] We accept the appellants maintained their declaration claim independently of 

the fate of their compensation claim, and proceed to consider if it was an error for the 

Court not to resolve the application. 

 
7  Judgment under appeal, above n 2, at [182]–[193]. 
8  In fairness to the Judge, we note this was the last paragraph of a 135-page closing. 



 

 

Court’s reasoning  

[13] As noted, the judgment under appeal did not address the matter other than to 

conclude “the negligence claim” was time barred.9  In the recall judgment, the Judge 

noted the discretionary nature of declaratory relief, identifying mootness, utility and 

materiality as relevant considerations.10  Several factors then informed the decision 

not to recall.  They were a mix of the merits of a declaration in the particular case, and 

what were considered settled principles concerning recall.  Since the recall judgment 

is not itself under appeal, we focus on the case-specific reasons, including that: 

(a) The declaration was not the main issue in the negligence claim. 

(b) There would be no utility in a declaration.  The respondent had already 

altered its rules around training as a consequence of the facts of this 

case, and the Court had made findings of fact on some of the matters 

pleaded as the basis for the negligence claim.  The appellants had the 

benefit of those findings. 

(c) Where it has been held that loss is not recoverable, there is no obligation 

to consider all elements of the tort.  Reliance was placed for this point 

on Hunt v New Plymouth District Council.11 

The respondent’s position 

[14] The application for recall was opposed by the respondent on several grounds 

which had as their focus the issue of whether a claim for a declaration that a tort has 

been committed can and should have an independent existence from the time-barred 

claim for compensation.  These propositions are maintained on appeal and provide the 

initial lens through which to analyse the issue.  The respondent submits: 

 
9  Judgment under appeal, above n 2, at [154]. 
10  Recall judgment, above n 5, at [18]–[19]. 
11  Hunt v New Plymouth District Council [2011] NZCA 406 at [11] and [91](b) and (c). 



 

 

(a) The claim for a declaration is a “money claim” within the meaning of 

the term in the Limitation Act, and so falls at the same time as the 

compensation claim.12 

(b) If it is not a money claim, it is an equitable claim that falls within s 9 of 

the Limitation Act.  Section 9 provides that the Act may be applied “by 

analogy” to a claim in equity.  It is submitted this should happen here. 

(c) In any event, declarations are discretionary and the policy behind the 

Limitation Act should be applied so as to decline relief. 

[15] The respondent also submits, as a preliminary point, that there is no obligation 

on a court to decide every matter raised by a party.  The prayer for relief is “of 

pleadings” but not a pleading in itself and the court may address it as it chooses.13 

[16] This last matter is best addressed once the status of the claim for a declaration 

has been established.  We observe, however, that none of the cases go so far as to 

suggest it is a matter of open discretion whether to consider causes of action advanced 

by a losing party.  A court may have reasons not to do so, but they are not immune 

from challenge on the grounds of discretion.   

Is the claim for a declaration a money claim? 

[17] Money claim is defined in s 12 of the Limitation Act: 

12 Money claim defined 

(1) Money claim means a claim for monetary relief at common law, in 

equity, or under an enactment. 

(2) A claim for monetary relief includes a claim— 

 (a) for money secured by a mortgage; or 

 (b) for, or for arrears of, or for damages in respect of arrears of, 

interest in respect of a judgment debt; or 

 
12  Limitation Act 2010, s 12.  The Recall judgment, above n 6, at [17] records the respondent’s 

position as being that an application for a declaration is not caught by the Limitation Act.  The 

point was not taken on appeal so we simply note it.   
13  Citing Ayers v LexisNexis NZ Ltd [2012] NZHC 3055, (2012) 21 PRNZ 313 at [47]–[48]. 



 

 

 (c) for monetary relief for a breach of the New Zealand Bill of 

Rights Act 1990; or 

 (d) to have imposed, or recover, a civil penalty; or 

 (e) to enforce a surety’s or other person’s obligations under, or to 

obtain through forfeiture, a bond or recognisance (for 

example, a bail bond). 

(3) A claim for monetary relief does not include a claim— 

 (a) for damages in respect of any trespass or injury to Māori 

customary land (see section 28); or 

 (b) for an account if, and only insofar as, the claim seeks relief 

that is not monetary relief (see section 32); or 

 (c) for contribution from another tortfeasor or joint obligor (see 

section 34); or 

 (d) on a judgment, or to enforce an arbitral award (see sections 

35 and 36); or 

 (e) under the Criminal Proceeds (Recovery) Act 2009; or 

 (f) under the Terrorism Suppression Act 2002. 

[18] For the respondent, Mr Fong submits the claim for compensation is an integral 

part of the tort of negligence, and the tort is not complete without proof of actionable 

damage.  This is submitted to mean, relying on Lord Hoffman’s reasoning in Rothwell 

v Chemical & Insulating Co Ltd, that compensation is the appropriate remedy.14 

[19] Lord Phillips MR in Matthews v Ministry of Defence observed:15 

A cause of action in negligence, as a matter of substantive law, requires duty, 

breach of duty and entitlement to a remedy.  That last element is essential to 

the cause of action.   

[20] It is submitted that since a declaration is a discretionary remedy to which there 

is no entitlement, it does not satisfy the test for negligence.  A contrast is drawn with 

intentional torts such as defamation where a declaration is available as a sole form of 

relief.  Reliance is also placed on Brunsden v Humphrey where Bowen LJ observed 

 
14  Rothwell v Chemical & Insulating Co Ltd [2007] UKHL 39, [2008] 1 AC 281 at [7]. 
15  Matthews v Ministry of Defence [2002] EWCA Civ 773, [2002] 1 WLR 2621 at [66].   



 

 

that while in some cases the mere violation of rights imports damage, that principle 

was:16 

not as a rule applicable to actions for negligence: which are not brought to 

establish a bare right, but to recover compensation for substantial injury. 

It is submitted that the appellants’ claim is accordingly a money claim framed as one 

for a declaration and is caught by s 12. 

[21] The appellants submit what they seek is a claim for non-monetary relief which 

by definition is not a money claim.  Section 43 of the Limitation Act is relied upon.  It 

provides: 

43 Established defence bars relief, not underlying right 

 If the defendant establishes a defence under this Act against a claim, 

and no order under section 17, 35(5), 36(4), or 50 applies to the claim, 

— 

(a) a court or tribunal must not grant the relief sought by the 

claim; but 

(b) the establishment by the defendant of the defence does not 

extinguish, as against the defendant or any other person, any 

entitlement, interest, right, or title of the claimant on which 

the claim is based. 

This emphasises that the core claim survives and it is only the compensation aspect 

that is barred. 

[22] We do not accept the proposition that a claim for a declaration that a defendant 

has breached a duty of care so as to be negligent is a money claim.  First, and most 

importantly, it ignores the words of s 12(1) of the Limitation Act which defines a 

money claim as “a claim for monetary relief at common law, in equity, or under an 

enactment”.  Elaboration is not required; a claim for a declaration is not a claim for 

monetary relief.   

[23] Second, the proposition is inconsistent with present authority.  As will be 

discussed, two decisions of this Court recognise the jurisdiction to grant declaratory 

 
16  Brunsden v Humphrey (1884) 14 QBD 141 (CA) at 150. 



 

 

relief in relation to alleged negligence in circumstances where a claim for 

compensation is not available.17 

[24] Third, it is not consistent with the usual definition of the elements of 

negligence.  Todd on Torts identifies the elements as a duty of care, breach of that duty, 

damage to the plaintiff caused by the breach, and that the damage is sufficiently 

proximate.18  We accept the passage from Matthews v Ministry of Defence19 supports 

the respondent’s position, but it was said in a different context.  The statutory scheme 

in question removed the ability of the plaintiff (a serviceman) to sue in negligence, 

instead substituting potential eligibility for a no-fault pension.  This loss of the right 

to sue was dependent on the Secretary of State issuing a certificate accepting the 

damage was attributable to service.  The Court described the process as “an unusual 

one” which was more than a procedural bar on the claim.20  We do not consider the 

decision assists in this context. 

[25] More generally we consider the wording of s 12 of the Limitation Act is clear.  

Whatever may be the impediment to the appellants’ claim for declaratory relief, it is 

not that it is a money claim for the purposes of that Act.   

Time-barred by analogy? 

[26] The submission that the claim for a declaration should be time-barred by 

analogy, in our view, contributes little to the task.  If it were true that a declaration is 

equitable in origin for the purposes of s 9 of the Limitation Act, the consequence is 

that the court is empowered to dismiss the claim for limitation reasons analogous to 

the dismissal of the money claim.  Section 9 is not mandatory but empowering, and it 

is unclear how the nature of the exercise under s 9 would differ from that which applies 

anyway to the granting or otherwise of a declaration. 

 
17  Re Chase [1989] 1 NZLR 325 (CA); and Birkenfeld v Yachting New Zealand Inc [2008] NZCA 

531, [2009] 1 NZLR 499. 
18  Stephen Todd (ed) “Negligence: The Duty of Care” in Todd on Torts (8th ed, Thomson Reuters, 

Wellington, 2019) at [5.1]. 
19  See above at [19]. 
20  Matthews v Ministry of Defence, above n 15, at [61].   



 

 

[27] Concerning the underlying proposition, the origins of a declaration are not 

clear, at least for the purposes of determining its nature.  The Declaratory Judgment 

addresses the issue.21  The case for it being originally an equitable remedy is made 

out, but the authors conclude:22 

The least unsatisfactory solution is probably to accept that while declarations 

are for the most part statutory in origin, they have throughout their history had 

a close affinity with equitable remedies which has left its mark upon them.  

This is especially evident in the discretionary nature of the declaration. 

We see no value in analysing the matter further.   

Whether a claim for a declaration should survive if the accompanying money claim is 

time-barred 

[28] There are a number of authorities where this issue has arisen.  Three occur 

against the backdrop of a statutory scheme removing the primary money claim. 

[29] Re Chase involved civil claims arising from the fatal shooting by police of 

Mr Chase.23  The Public Trustee as administrator of his estate brought civil 

proceedings alleging assault, battery, negligence and trespass to property.  The 

pleadings disavowed any claim for damages arising out of personal injury.  Punitive 

or exemplary damages were sought, as well as declarations as to the culpable nature 

of the police conduct. 

[30] This Court held that any claim for compensatory damages was barred by the 

Accident Compensation Act 1982, and that everything suffered by the deceased in the 

course of the event, be it physical or mental, came within the scope of the Act.  This 

included the claim for “nominal damages” which was equally caught by the 

prohibition.24   

[31] Exemplary damages are not prohibited by the accident compensation regime, 

but in this case s 3(2)(a) of the Law Reform Act 1936 placed an express prohibition 

 
21  Lord Woolf and Jeremy Woolf Zamir and Woolf: The Declaratory Judgment (4th ed, Sweet & 

Maxwell, London, 2011) at [4–24]–[4–32]. 
22  At [4–32] (footnote omitted). 
23  Re Chase, above n 19. 
24  At 329, 337, and 340–341. 



 

 

on an estate claiming such damages.  The Court held that provision applied here, 

meaning all that was potentially left was the claim for declaratory relief.25  The 

declarations sought were that the entry by the police onto the property was a trespass, 

there had been both assault and battery and that the police had negligently planned and 

executed the search warrant. 

[32] Henry J, on whom the respondent relies, was firmest in the proposition that 

there was no separate role for a declaration.  However, his Honour began with this 

important observation:26 

The plaintiff’s entitlement to any such declaration must be examined in the 

light of the statutory provisions [in the Law Reform Act] preserving the causes 

of action for the benefit of the estate of the deceased. 

This emphasis on the purposes of the Law Reform Act heavily influenced the analysis 

that there was no role for a declaration.  That said, Henry J also made wider 

observations that tell against the use of declarations where claims for monetary relief 

are barred.  For example:27 

In practice, declarations of the kind sought would never be seen as an 

appropriate form of relief to an injured person in the context of the pleaded 

circumstances.  The proper relief would be an award for damages recognising 

the commission of the tort, and if condemnation was required exemplary 

damages would follow.  The present action is in reality an attempt to avoid the 

plain intended consequences of the 1936 and 1937 Acts.  Exemplary damages, 

barred by statute to this plaintiff, provide a remedy for high-handed and illegal 

conduct, the establishment of which is the principal aim of these declarations.  

To my mind there is an obvious inconsistency between depriving the estate of 

a deceased person of that person’s right of recovery of exemplary damages 

which would enhance the value of the estate, yet preserving for the estate the 

right to a declaration of circumstances which would have justified such an 

award had it been legally available.   

[33] The italicised opening sentences are of wider import, suggesting standalone 

declarations would be equally inappropriate had Mr Chase been alive to bring the 

proceeding himself.  The balance of the passage highlights the close link in his 

Honour’s reasoning to the purposes of the Law Reform Act.  Henry J then focused on 

 
25  At 331–332, 337 and 339. 
26  At 341. 
27  At 342 (emphasis added). 



 

 

what he assessed as a lack of utility in the making of a declaration in the case, having 

noted that “utility there should be”.28 

[34] Somers J doubted a bare declaration, unattended by actual or prospective 

pecuniary or economic redress or advantage, could meet the Law Reform Act 

requirement of being a proceeding “for the benefit of his estate”.  It was not necessary 

to resolve the question, however, because even if available, declaratory relief would 

have no purpose in this case given there had already been two inquiries into the 

circumstances of Mr Chase’s death.29 

[35] Cooke P described the issue of whether the claim for a declaration should 

proceed (the case being an appeal from strike out) as difficult, noting first:30 

There remains the question of a declaration, which is much more difficult.  

The starting point here is that there is no statutory bar.  The Accident 

Compensation Act does not apply, because a declaration is not damages.  The 

Law Reform Act 1936, s 3(2)(a), does not apply, because it merely excludes 

exemplary damages from the relief that may be recovered where a cause of 

action survives “for the benefit of his estate” under s 3(1).  It could be said to 

be of benefit to the estate to have a judicial declaration that, to quote one of 

the prayers in the statement of claim, “the deceased was the victim of a battery 

by reason of acts constituting an irresponsible and/or high-handed and/or 

outrageous and/or unlawful use of police powers”.  Such a declaration might 

lead to a claim upon the Government for ex gratia compensation … In any 

event the Court has to assume for the purpose of this appeal that on a trial of 

the action it might be found as a fact that Paul Chase was the victim of police 

conduct deserving the descriptions claimed on behalf of the plaintiff.  A formal 

declaration to that effect might be some solace or satisfaction to the family.  

In my opinion it would be narrow and excessively legalistic to treat this as not 

a benefit to the estate.  The law need not be so materialistic as to treat 

pecuniary benefit as the only kind of benefit which it will recognise. 

[36] Recognising that the role of tort law was inevitably linked to the issue of 

whether a claim for a declaration should continue in the absence of any available 

compensation claim, Cooke P cited this passage from a text before noting his own 

views on the issue:31 

There is an illuminating discussion in the first chapter of Mr Justice 

A M  Linden’s book on Canadian Tort Law (4th ed, 1988), which merits 

reading as a whole but from which I select a few excerpts.  The learned author 

 
28  At 342. 
29  At 337–338. 
30  At 332.  The italicised sentence is noted for its relevance to the issue of discretion in this case.   
31  At 333. 



 

 

says (at p 14) that the tort action, like the criminal law, may provide some 

appeasement to those injured by wrongful conduct.  Also (at pp 20–28): 

“Tort law is an ombudsman.  It can be used to apply pressure 

upon those who wield political, economic or intellectual power. 

… Through the actions of false imprisonment, assault, battery, 

and negligence, tort law spurs police forces to act more 

responsibly in their dealings with citizens. … As the task of 

reparation becomes increasingly superfluous in the modern 

welfare state, it may well be that the ombudsman function may 

dominate the future evolution of tort law. … For the present, at 

least, tort law is ‘far from dead or moribund’.  One day we may 

fashion alternative institutions more responsive to all of our 

needs.  Hopefully, it will not be too long before our social welfare 

programs are integrated and rationalized, but this would not 

necessitate discarding tort law.  We may choose to let it live in 

peaceful coexistence with social insurance.  By opting for such a 

solution, tort law could continue to serve society, alongside 

whatever new techniques are devised.” 

There are of course many other scholarly or academic writings on the subject.  

I cite the foregoing because it seems to crystallise, or perhaps articulate in 

general terms, some of the thoughts naturally occurring to present-day lawyers 

trying to look at the subject objectively. 

As indicated in Donselaar v Donselaar [1982] 1 NZLR 97, 106–107 and other 

cases, it does not seem to me a legitimate function of the High Court, or this 

Court on appeal, to renounce or narrow inherent jurisdiction.  The same 

applies to wide discretionary jurisdiction conferred by statute.  Attempts to 

foreclose the categories of cases in which such jurisdiction may appropriately 

be exercised can be equally short-sighted.  It is given to no Judge to foresee 

all the possible kinds of case, or all the shifts in what the public interest will 

require from time to time.  Restraint in exercising such jurisdiction is quite 

another matter, to which it will be necessary to turn.   

[37] Flowing from the last sentence Cooke P held that the Court does not readily 

grant declarations where no consequential remedy or relief is available.  On two 

occasions Cooke P referred to claims for declarations proceeding only in “exceptional 

cases”.32  In the end, while jurisdiction existed, the prior two inquiries removed any 

utility to proceeding with a declaratory claim.   

[38] The next case is Birkenfeld v Yachting New Zealand Inc.33  Ms Birkenfeld was 

badly injured when riding her windsurfer in preparation for an international event.  

New Zealand had competitors in the same event, and an inflatable boat driven by the 

coach of the New Zealand team collided with Ms Birkenfeld during practice.   

 
32  At 334–335. 
33  Birkenfeld v Yachting New Zealand Inc, above n 17. 



 

 

[39] The incident occurred overseas and was outside the scope of the accident 

compensation regime.  Ms Birkenfeld brought proceedings claiming the boat driver 

was negligent, and that Yachting New Zealand was vicariously liable.  Part 4 of the 

Maritime Transport Act 1994 gives effect to aspects of the Convention on Limitation 

of Liability for Maritime Claims 1976, particularly as regards capping the maximum 

compensation payable in circumstances such as the present.  The defendant yachting 

organisation tendered the maximum sum it could be ordered to pay.  As a consequence 

the claim was stayed as an abuse of process and Ms Birkenfeld appealed.  Although 

not advanced by her, this Court considered whether a claim for a declaration might 

have sufficient utility for the proceeding to continue notwithstanding compensation 

was not a live issue.   

[40] It was first held, relying in part on Re Chase, that declaratory relief may be 

sufficient for a proceeding in tort to continue notwithstanding the absence of a separate 

cause of action.34  The Court cited a passage from Street on Torts which echoed the 

extracts cited and reasoning of Cooke P in Re Chase: 

[40] In Street on Torts (12th ed, 2007) by John Murphy (an editor of Clerk 

and Lindsell on Torts) it is stated at p 4: 

 “But compensation is not tort’s only concern, and monetary 

damages are not the only available remedy.  Torts are also 

designed to protect fundamental human interests.  Here, 

‘interests’ may be defined as the kinds of claims, wants or 

desires that people seek to satisfy in life, and which a civilized 

society ought to recognise as theirs as of right.  Tort therefore 

serves to determine which of the many human (and related) 

interests are so fundamental that the law should impose duties 

upon us all that are designed primarily to protect those interests 

and, secondarily, to provide a remedy when those interests are 

wrongfully violated by others.” 

[41] Ms Birkenfeld’s particular case, however, was decided in the same way as 

Re Chase.  It was considered the policy underlying the Maritime Transport Act and 

the Convention strongly pointed against allowing a mere declaratory proceeding to 

continue.  It was significant that the Maritime Transport Act contained an elaborate 

code for recording and notifying accidents, including according investigative 

 
34  At [34]–[40]. 



 

 

functions to the Director of Maritime New Zealand.35  This Court also placed weight 

on the costs and burden of litigation, noting that:36 

… New Zealand public policy would not countenance the reimposition of the 

costs of trial of personal injury cases brought by injured persons wishing to 

secure a declaration that, for example, a motorist or employer had breached a 

duty of care.   

[42] Relevant to this case it was further held: 

[53] A further consideration is Ms Birkenfeld’s concern about her 

reputation.  The law protects reputation interests in various ways, including 

the tort of defamation and the evolving cause of action for breach of privacy.  

But this Court has been reluctant to develop a cause of action in negligence 

for that purpose, as to do so would cut across the proper scope of other causes 

of action (see, for example, Balfour v Attorney-General [1991] 1 NZLR 519 

(CA)). 

[54] Just as the court will exercise care when deciding whether to develop 

a cause of action in negligence (see Rolls-Royce New Zealand Ltd v Carter 

Holt Harvey Ltd [2005] 1 NZLR 324 (CA)), so in construing legislation it will 

look across the spectrum of the law to discern whether the development or 

continuation of a common law cause of action is consistent with the proper 

evolution of a regime that overall is just, rational and balanced.   

[43] The third decision is Telecom Corporation of New Zealand Ltd v Commerce 

Commission (Telecom).37  The Commerce Commission brought proceedings alleging 

that Telecom had abused its market position from 1 December 1998 to 30 September 

2004.  It sought penalties in relation to the last three years of this period, that being 

the time limit in the Commerce Act 1986 governing exposure to penalties.   

[44] For the period of alleged anti-competitive conduct that preceded the 

availability of penalties, the Commission sought declarations that Telecom had 

breached the Act.  Telecom argued, and the High Court agreed, that there was no 

jurisdiction to grant a declaration in relation to the pre-penalty period. 

[45] The conclusions of the Court relevant to the present case (set out in reasons 

given by Chambers J, with whom Glazebrook and Ellen France JJ agreed) are first a 

rejection of the proposition that the court’s jurisdiction to grant declarations in relation 

 
35  At [48]. 
36  At [50]. 
37  Telecom Corporation of New Zealand Ltd v Commerce Commission [2012] NZCA 278. 



 

 

to private rights was limited to declarations about enforceable rights.38  In other words, 

the availability of another remedy was not a prerequisite to the availability of a 

declaration.  Noted in this context for the breadth of its description of the declaratory 

relief jurisdiction was the Supreme Court decision in Mandic v Cornwall Park Trust 

Board (Inc).39 

[46] Second, the Court rejected the proposition that the three-year limitation 

provision in the Commerce Act constrained the court’s declaratory relief jurisdiction.  

That jurisdiction existed independent of the Commerce Act and was not itself 

constrained by time limits.40 

[47] Third, Randerson J’s conclusion in Sisters of Mercy that the Limitation Act did 

not oust the jurisdiction to grant declaratory relief was held to be correct.41  In that 

case Randerson J was referring to the jurisdiction to grant declaratory relief then 

available under the Judicature Amendment Act 1972, it being his view the Declaratory 

Judgments Act 1908 jurisdiction was inapplicable to the particular case.  Chambers J 

in Telecom made it plain that the particular source of the jurisdiction to grant 

declaratory relief (under the Judicature Amendment Act, the Declaratory Judgments 

Act or inherent jurisdiction) was irrelevant to the point that the Limitation Act did not 

proscribe its availability.42 

[48] Finally, jurisdiction being available, the Court held it was an appropriate case 

for the making of a declaration.  There would be practical significance because it was 

in the public interest for there to be a statement that Telecom’s conduct had been anti-

competitive.43   

[49] The final authority to note is Maltese Cat Ltd v Doe where the plaintiffs sought 

declarations that certain publications defamed them.44  Fogarty J rejected an argument 

 
38  At [294] per Chambers J; and at [78] and [278] per Glazebrook and Ellen France JJ. 
39  At [296], referring to Mandic v Cornwall Park Trust Board (Inc) [2011] NZSC 135, [2012] 

2 NZLR 194 at [5]–[9] per Elias CJ and at [82] per Blanchard, Tipping, McGrath and William 

Young JJ. 
40  At [298]–[299]. 
41  At [306]; and Sisters of Mercy (Roman Catholic Diocese of Auckland Trust Board) v Attorney-

General HC Auckland CP 219/99, 6 June 2001. 
42  At [307]. 
43  At [312] and [320]–[321]. 
44  Maltese Cat Ltd v Doe [2017] NZHC 1728. 



 

 

that the claim was barred by virtue of the Limitation Act, holding it was not a money 

claim and the Act otherwise did not provide a time bar to declaratory relief.45 

Analysis 

[50] Our review of the authorities makes plain that the discretion to grant 

declaratory relief is not removed by a statutory bar to compensatory relief, and 

generally is not time barred.  However, it is equally plain that where a corresponding 

claim for compensation cannot proceed, the reasons barring the compensation claims 

can be important considerations when assessing whether a claim only for declaratory 

relief in relation to the commission of a tort should proceed; or, if it has proceeded, 

whether such relief should be granted. 

[51] Also apparent is that the courts should be and will be cautious in allowing such 

proceedings to continue.  In Re Chase Cooke P thought they would be exceptional 

cases; whether the limit is quite that high can be debated but it is clear that courts will 

be slow to allow this jurisdiction to undermine the corresponding policy which 

underlies the bar to the compensation claim.   

[52] This conclusion about jurisdiction necessarily means the High Court erred in 

not addressing the claim for declaratory relief.  We do not accept the situation falls 

within those circumstances where another conclusion determines the case.  The 

authorities make it clear that the Limitation Act defence only ended the claim for 

compensation leaving the declaration issue alive.  The Court was obliged either to 

determine it, or at least set out reasons why it was not being determined.   

[53] In the recall judgment, the High Court drew parallels with this Court’s decision 

in Hunt v New Plymouth District Council.46  There this Court concluded it was 

unnecessary to determine the duty of care issue as the claim necessarily failed on other 

elements of the cause of action.47  This is orthodox, but in that case there was no claim 

for a declaration.  It does not assist in the present context. 

 
45  At [14]–[16]. 
46  Recall judgment, above n 5, at [26]; and Hunt v New Plymouth District Council, above n 11. 
47  Hunt v New Plymouth District Council, above n 11, at [11] and [91](b) and (c). 



 

 

[54] In Telecom the High Court had wrongly determined it had no jurisdiction and 

so did not assess the merits of making a declaration.  With the agreement of the parties 

this Court undertook the task.48  It is not so straightforward to do so here, as the High 

Court has not determined whether the novel duty of care was owed.  We have not heard 

argument on the point and so cannot ourselves determine it.  That would require 

reference back.   

[55] Before doing so, it is appropriate to address the respondent’s submission that 

the granting of a declaration would undermine the policy of the Limitation Act such 

that the High Court was correct in its recall outcome.  We take as a starting point 

consistent with the authorities that, the compensation claim being time-barred, some 

particular reason of significant merit should exist before a proceeding for only 

declaratory relief in relation to the commission of a tort should be permitted.  To do 

otherwise would both undermine the policy of limitations and expose litigants to 

proceedings that are otherwise time-barred, are costly, and potentially carry some or 

all of the risks that delayed litigation entails. 

[56] In favour of the appellants is the stage of the proceeding.  While reference back 

to the High Court on the issue of the existence of a duty would involve further costs 

and an avenue of appeal, the trial has been had, the evidence heard, and submissions 

made.  To that extent the parties would not be starting from a clean slate. 

[57] The appellants emphasise the personal dimension of their case.  This was a 

whānau placement taken on by them after the respondent struggled to find a placement 

for the boys.  The events have been traumatic.  X puts this aspect best in her own 

words: 

What we want is for [Oranga Tamariki] to take responsibility for the way it 

treated us.  We are not out for revenge.  Once this is all over and done with, I 

want to burn all my papers and forget about it.  But we cannot move on until 

[Oranga Tamariki] takes ownership.  It is not right that they get away with 

treating us like this.  We do not want other Māori caregivers to be put in this 

sort of situation and not have the ability to defend themselves. 

For us, this claim is very much about the Treaty principles and what I call the 

cultural strands.  [Oranga Tamariki] should have protected us and treated us 

as partners.  The principle of whakawhanaungatanga is all about people 

 
48  Telecom Corporation of New Zealand Ltd v Commerce Commission, above n 37, at [313]. 



 

 

joining together as one.  For us, that meant discussing the best interests of the 

children together.  [Oranga Tamariki] should be there on the journey with 

caregivers and help our people.  It is also about the concept of tika, which 

means truth, justice and fairness.  [Oranga Tamariki] needs to put right the 

things it did wrong.  Finally, it is about mana ki tangata, which is about the 

power and status of a large government organisation like [Oranga Tamariki].  

They are supposed to have higher standards.  They are supposed to act as 

professionals.  But I feel like they let us down, as people and as Māori.   

[58] In addition to X’s reference to mana ki tangata, it is clear from hers and Y’s 

complaints to Oranga Tamariki following these events that they have wanted to restore 

their personal mana.  As noted by the Supreme Court in Ellis v R, mana refers to one’s 

standing, dignity and authority and can be gained and lost depending on one’s actions 

and reputation.49  Mana has been seen as relevant to the exercise of the discretion to 

make a declaration that a decision by a prison manager was unreasonable, even though 

the applicant was not seeking to have the decision revisited.50  And the same concepts 

are evident in the passage cited earlier from Cooke P in Re Chase where he noted that 

solace and satisfaction to the deceased’s family are relevant factors.51  We accept the 

importance of mana in the balancing exercise.   

[59] It is also submitted that resolution of the duty issue, a necessary step in the 

declaration process, would assist to clarify the law, and potentially place caregivers in 

an enhanced position generally. 

[60] We have little doubt that, had this matter arisen pre-trial, and had it been known 

the money claim was time-barred, the discretion would and should have been 

exercised against allowing the proceeding to continue.  We acknowledge the genuine 

importance of a declaration to the appellants, but to varying degrees that will be a 

common feature of those claiming to be the victim of a tort.  A declaration of tortious 

wrongdoing would no doubt have equally been of great moment to Ms Birkenfeld, and 

the family of Mr Chase.   

[61] Further, had the matter arisen pre-trial, what would have loomed large is a one-

week trial in which a novel duty of care was pleaded and which would have involved 

 
49  Ellis v R [2022] NZSC 114 at [132] per Glazebrook J and [251] per Williams J. 
50  Sweeney v Prison Manager, Spring Hill Corrections Facility [2021] NZHC 181, [2021] 2 NZLR 

27 at [74]–[76]. 
51  See above at [35]. 



 

 

undoubted cost and expense to the respondent.  Moreover, the appellants would likely 

have faced considerable headwinds in seeking to establish the existence of the claimed 

novel duty.   

[62] Relevant also is the point made in the recall judgment that the respondent has 

already modified its training practices as a consequence of what occurred here.  The 

lessons that might be taken from a declaration have to some extent already been 

learned.  We also agree that while not as complete as the appellants might like, the 

findings of fact to date do provide a degree of vindication.  The passage from the High 

Court judgment with which we began this decision52 makes plain the Judge’s 

conclusion that the training offered to the appellants was inadequate.  The review 

conducted on behalf of the Chief Executive likewise found process errors and 

concluded there was an insufficient basis to consider the children were in an unsafe 

environment.   

[63] We accept that were there to be a referral back to the High Court, much of the 

work has been done.  Nevertheless, we consider the case lacks sufficient features to 

make it appropriate to allow the pursuit of only declaratory relief for a claim of 

negligence where the compensation claim is time-barred.  There are some matters in 

favour of doing so but they do not sufficiently elevate the proceeding from the usual 

to justify allowing the claim to proceed notwithstanding the impact of the Limitation 

Act on the compensation claim.  We accordingly record the error in not addressing the 

issue but dismiss the appeal on this aspect.   

Appeal ground two — it was an error not to award damages for a breach of 

s 27(1) of NZBORA  

[64] As noted, the High Court found the initial process followed by the respondent 

in investigating the allegations of abuse breached natural justice.  This conclusion 

mirrored those reached by the Chief Executive’s own review panel.  However, the 

High Court considered a declaration was sufficient vindication.53 

 
52  See above at [2]. 
53  Judgment under appeal, above n 2, at [104], [110], [113] and [124]. 



 

 

Further facts 

[65] The natural justice issues start at the time when one of the children arrived at 

school with dried blood on his face and, when asked, said he had been hit by X.  

However, some prior context will assist. 

[66] The placement process was inadequate in that four young sibling boys with 

real issues — PTSD, epilepsy, ADHD, foetal alcohol spectrum disorder, toileting 

issues, sexualised behaviours, a history of bullying and speech difficulties — were 

placed with a couple in their early 50s with no recent parenting experience and no 

training.  It is unclear on the evidence but it is most likely that X and Y were never 

advised of the range of issues needing to be accommodated.  Care plans were never 

available at the outset. 

[67] X and Y followed a model of strict parenting, seeking to instil responsibility in 

the young boys.  This approach to parenting was not known to the respondent due to 

the flawed placement process.  Despite these issues it seems positive relationships 

were formed, such that a year into the placement a social worker expressed surprise at 

the “wonderful change” in the siblings who were “not the same boys” he had observed 

two years prior.  X and Y had had a “positive influence” on the boys. 

[68] It was also noted, however, the strain being placed on X and Y.  This was no 

doubt compounded by the fact that X had given up her employment when the boys 

arrived so as to be able to care full-time for them, and Y had had his hours cut at work.  

Respite care was sought and offered, but it was a delayed process.  Generally there 

was plainly strain.  However, X completed a Bachelor of Counselling degree so she 

could work part-time as a counsellor, which she did. 

[69] The complaint that triggered the process was in late 2013, so about 20 months 

into the placement.  One of the boys told his teacher that X had hit him on the nose 

while in the shower, and a few days later complained of X pulling his ear.  The 

principal was advised but he did not consider there was any need to report.  

Nevertheless, the teacher, about two weeks after the complaint, told the children’s 

social worker.  This sparked a rapid response which two days later saw the children 

removed from X and Y’s care at the same time as X was informed of the complaint.  



 

 

X and Y did not have an opportunity to say goodbye, and the children have not been 

returned, and seemingly have lived separately from each other since.  Further, the 

complaints were referred to the police and within a week X had been stood down from 

her counselling work. 

[70] Concerning the police investigation, X declined to be interviewed and 

eventually the police closed the investigation on the basis there was insufficient 

evidence on which to proceed. 

[71] Concerning the respondent’s investigation, 12 days after the children were 

removed X was interviewed by two Oranga Tamariki employees.  Prior to that the 

interviewers had spoken to three of the children, including the original complainant.  

A much wider range of complaints was made, something X was unaware of when 

attending the interview.  These included the truly serious, such as X allegedly holding 

one of the children’s head in a bucket of water, to the truly trivial such as having jam 

sandwiches too often.  There were allegations of smacking and ear-pulling, of 

punishments such as being made to stand outside alone at night, of being made to take 

cold baths and having buckets of cold water tipped over them, of being left to walk 

unsupervised to school and being made to do “age-inappropriate” chores. 

[72] Of these, when attending the meeting X knew of the claim of hitting the child 

on the nose, but nothing else.  Y was never told of anything by the respondent and for 

some unknown reason was neither invited to this meeting nor ever interviewed 

separately, or at all. 

[73] The detail of the meeting is not important at this stage.  X attended with three 

family members, and a social worker.  Unknown to her at the time, one of the family 

members taped the meeting, and what is said to be a transcript is provided.  X felt she 

was not listened to, and that the interviewer’s report of the meeting was unfair and 

wrong.  She felt the interviewer had made up her mind, and was just “going through 

the motions”. 



 

 

[74] On 1 October 2013 the draft report on the investigation was completed.  

Immediate revocation of X and Y’s caregiver status was recommended and the 

following findings were made: 

• That the likelihood of all the children having been abused by [X and 

Y], both emotionally and physically, has occurred. 

• [X’s] lack of understanding of what constitutes abuse has meant that 

the children have suffered abuse over a long period of time while in 

this placement. 

• The abuse has occurred over a long period of time which has become 

normalised for the children. 

• The children’s inability to trust adults has continued and may have 

worsened throughout this placement. 

• [X] appears to lack empathy and awareness of how her actions impact 

on the children’s emotional state. 

• [X’s] old fashioned parenting and principles are not appropriate in 

today’s world; this should have been discussed with her at the time of 

going through the approval process to become a caregiver. 

[75] The process has a safety valve which failed here.  The interviewer provides her 

report to a different person who is to decide whether the caregiver status will be 

revoked.  The report is also provided to the caregiver with an opportunity to respond.  

Here that was seven days. 

[76] X sought more time, saying it was a lot to process.  She directed her request to 

the interviewer, who happened to be on leave at that time, and not the decision-maker.  

For whatever reason there was no contact between Y and the decision-maker, who, on 

14 October 2013 (11 October being the response date) wrote confirming the revocation 

of the caregiver status of both X and Y (recalling no one had even spoken to Y).  The 

decision-maker observed: 

You were advised that your response to the report needed to be submitted by 

Friday 11 October 2013; I understand that you did contact the social worker 

to state you had not completed your response and needed further time.  I have 

taken this into consideration; however the findings of the investigation will 

remain the same.   

[77] Three further observations about this aspect are appropriate.  First, there is in 

the record a document authored by the decision-maker, and dated 8 October 2013, 



 

 

which records the children had been told they would not be returning to the care of X 

and Y.  The placement of the children and their safety could not therefore be seen as 

relevant to the timeframes.  Second, the decision-maker appears to have operated 

under a misapprehension as to the guideline timeframes under which she was 

operating.  She believed they required the process to be complete within 30 days; the 

actual figure is 30 working days which in this case would have given a date of 23 

October 2013.  Third, another witness involved in the foster care system said in her 

experience extensions of time were common.  The decision-maker, who described 

herself as “pedantic”, said that was not the case in her region.   

X and Y’s complaints 

[78] Several months after X and Y’s caregiver status was revoked, in May 2014 X 

and Y formally complained to Oranga Tamariki alleging, amongst other things, unfair 

treatment in the process leading up to that revocation.  They met with an Oranga 

Tamariki manager, who summarised their complaint as follows: 

The main points of the complaint are as follows: 

1. They feel like the process they went through to have the caregiver 

status revoked was unjust and they would like to have their name 

cleared as good people and capable caregivers.  They deny all the 

allegations that the boys made with regard to physical discipline. 

2. They are seeking reparation for the income taken away from them 

when the children left and also the impact the allegations had on [X’s] 

ability to be employed. There was also significant social harm in the 

form of embarrassment, getting questions in public and loss of mana 

and standing in the community for false allegations as well as 

depression for both of them caused by the incidents and how they were 

handled. 

[79] Following an internal investigation Oranga Tamariki found X and Y’s 

complaints were for the most part not made out, but it made certain recommendations 

regarding minor placement support issues.  Findings were also made regarding the 

adequacy of the investigation into the allegations against X and Y.   In particular, that 

the Oranga Tamariki employees who conducted the investigation were “100% for the 

kids” after interviewing them, but had not been biased against X and Y.  Rather, both 



 

 

the investigation and report complied with policy requirements, except in one 

respect.54   

[80] Dissatisfied with the findings of that investigation into their complaints, X and 

Y requested a review be undertaken by the Chief Executive’s Advisory Panel.55  The 

Panel agreed, and in its October 2017 report found that X’s interview was unfair, and 

that the matter had been inadequately investigated.  We observe unfairness is 

somewhat inevitable when a person in X’s position, already shocked by the events of 

the preceding days and coping with the sudden removal of children she had been 

caring for, is orally confronted for the first time with the range of matters we have 

described, and is expected to provide a response on the spot. 

[81] The panel made a number of recommendations, including as relevant that the 

Chief Executive apologise to X and Y, attend to the process of investigating allegations 

against caregivers to ensure natural justice is served, and make an ex gratia payment 

to X and Y to acknowledge the emotional and financial harm and loss of employment 

suffered.  Each of those recommendations was agreed to except the Chief Executive 

offered a $5,000 ex gratia payment only on the basis of emotional and financial harm; 

not to account for the loss of employment suffered.  In respect of that the Chief 

Executive needed to better understand what was impacting on X’s ability to gain work 

and tasked a regional manager to work with X on that issue.  

A breach of natural justice? 

[82] Concerning Y, the High Court found the following breaches:56 

(a) not being informed of the allegations against him; 

(b) not being invited to respond; and 

 
54  The “one small exception” was that the letter advising X and Y of the outcome was sent three days 

late. 

 
55  The Panel is an advisory committee established pursuant to s 428 of the Oranga Tamariki Act 

1989.  It provides independent advice to the Chief Executive in relation to complaints that have 

not been resolved through internal processes.   
56  Judgment under appeal, above n 2, at [104]. 



 

 

(c) not being told that absent a response, findings might be made against 

him. 

[83] Concerning X, there was a general finding of an unfair process.  The process 

was characterised by unnecessary haste, inadequate investigation and a plainly closed 

mind at the first two stages (interviewer and decision-maker).57  This is not a comment 

on the decision to remove, concerning which views may differ, but on what followed 

thereafter.  It was a poor process by any standards, but one exacerbated by the context.  

There were, as the High Court noted, allegations of criminal conduct and a context of 

a couple’s status as caregivers within what the respondent itself termed a “whānau 

placement”.  What was being alleged was serious and had impacts beyond just a status 

granted by the respondent.   

The law concerning damages for a breach of s 27(1) of NZBORA 

[84] While in some areas of the law, such as false imprisonment, the common law 

cause of action has been overtaken by pleadings alleging the same conduct breaches 

NZBORA, that is not the case with breaches of natural justice.  These continue to be 

primarily addressed in judicial review proceedings. 

[85] A reason for that may be that the law has consistently been opposed to damages 

as a remedy for a breach of s 27(1).  In Attorney-General v Udompun, in 2005, this 

Court cautioned against such damages, considering the normal remedies of setting the 

decision aside and, where appropriate, declaring a breach of NZBORA would 

suffice.58  Then in 2007, in Taunoa v Attorney-General, Blanchard J observed that 

breaches of s 27(1) are unlikely to warrant damages, the traditional public law 

remedies being a more suitable response.59 

[86] The issue of whether damages are available at all for a breach of s 27(1) was 

directly addressed by this Court in 2008 in Combined Beneficiaries Union Inc v 

Auckland City COGS Committee.60  The point was not finally determined but these 

 
57  At [110]–[113]. 
58  Attorney-General v Udompun [2005] 3 NZLR 204 (CA) at [168]–[169]. 
59  Taunoa v Attorney-General [2007] NZSC 70, [2008] 1 NZLR 429 at [261]. 
60  Combined Beneficiaries Union Inc v Auckland City COGS Committee [2008] NZCA 423, [2009] 

2 NZLR 56 [Combined Beneficiaries]. 



 

 

observations of Glazebrook J (writing for herself and Hammond J) reflect the situation 

that still applies.  Having reviewed the authorities, including Taunoa, her Honour 

discussed the purpose of damages for a breach of NZBORA as follows: 

[61] … Damages for public law wrongs are not normally available at 

common law and it is not the function of Bill of Rights damages to fill any 

perceived gap in remedies for such wrongs. We accept the respondents’ 

submission that it would be inappropriate in any event to isolate only breaches 

of natural justice for the award of damages and not include, for example, 

damage arising from irrational decisions.  The scope of remedies for public 

law wrongs is a complicated issue and should be tackled in a holistic rather 

than piecemeal fashion … 

[62]  Blanchard J [in Taunoa] went on to say, at para [259], that making 

amends to a victim is generally a secondary or subsidiary function of Bill of 

Rights damages.  The more important task is to bring the infringing conduct 

to an end and ensure future compliance.  The award of public law damages is 

normally more to mark society’s disapproval of official conduct than it is to 

compensate for hurt to personal feelings. 

[63]  The function of Bill of Rights damages is thus not to be equated with 

that of private law damages.  The primary purpose is to mark the breach and 

to deter repetition of the breach.  It is vindication, rather than redress, which 

is the objective of Bill of Rights damages.  See also at para [243] of Taunoa, 

where Blanchard J noted the preponderance of authority from international 

bodies and from the courts of other jurisdictions to the effect that damages for 

human rights breaches are a subsidiary remedy and are not awarded in the 

same way as in private law claims. 

[87] The Judge concluded: 

[69] … there would need to be something more than a bare breach of the 

right to natural justice to attract Bill of Rights damages.  They suggest that 

there must, as a consequence of any such breach, be an affront to dignity or an 

unwarranted intrusion into personal integrity (or perhaps a major incursion 

into the integrity of property) … 

[70] There is strong support in Taunoa and this Court’s decision in 

Udompun for the proposition that Bill of Rights damages for a breach of 

s 27(1) are likely to be rare.  They would be confined to circumstances where 

there is no other effective remedy, where human dignity or personal integrity 

or (possibly) the integrity of property are also engaged and where the breach 

is of such constitutional significance and seriousness that it would shock the 

public conscience and justify damages being paid out of the public purse.    

[88] We recognise that the factual context of Combined Beneficiaries differs from 

that in the present case.  For instance, there the breach was “trivial” and there was no 



 

 

question of dignity or personal integrity involved.61  However, the principles stated in 

that case still apply and provide a framework for our analysis. 

[89] Further, this Court’s observations have been approved subsequently in, for 

example, McKean v Attorney-General62 and Attorney-General v Chapman.63  McKean 

involved a breach occurring in the context of a prison discipline charge.  Mr McKean 

was alleged to have tampered with a urine sample and the breaches included not being 

provided in advance with an ESR report and not being afforded an opportunity to 

challenge the evidence by way of cross-examination.  The case arguably highlights 

that most breaches of natural justice will be variants on a theme — lack of opportunity 

to be heard on or challenge allegations, and lack of information to carry out those tasks 

effectively (such as not receiving the ESR report in advance, or X not knowing of the 

other allegations).  It is likely that a successful damages case will occupy the narrow 

ground between rare and never because of the context in which the breach has 

occurred, and possibly the existence of consequences unable to be remedied by a fresh 

hearing, and insufficiently vindicated by a declaration.   

[90] Further recitation of authority is not needed in an area where the law is settled 

and is not challenged by the parties.   

Damages in this case 

[91] We note first the respondent emphasises NZBORA damages are discretionary, 

and so relies on the limited appeal function identified in May v May.64  We doubt the 

matter is so straightforward, the overall issue being an evaluative one of identifying 

an effective remedy, damages being one available option.65  We did not hear full 

argument on this and do not consider it necessary in the particular case to address it 

further. 

 
61  At [78]. 
62  McKean v Attorney-General [2009] NZCA 553 at [21]. 
63  Attorney-General v Chapman [2009] NZCA 552, [2010] 2 NZLR 317 at [106]. 
64  May v May (1982) 1 NZFLR 165 (CA) at 169–170.  
65  Compare Police v Deliu [2022] NZCA 328 at [23]–[24]. 



 

 

[92] Churchman J noted the relevant authorities.66  He recorded that there was no 

allegation the respondent had acted in bad faith, and was of the view that a declaration 

was “likely to be more effective” than damages in ensuring the failings were not 

repeated.67  Why that is so was not explained.  We observe that the issue is whether a 

declaration only is effective and sufficient redress; it is unlikely, for example, that a 

declaration and damages would be less effective than just a declaration.  His Honour 

considered a declaration would provide some vindication, and would go some way to 

restoring the appellants’ mana.68  We agree. 

[93] We have, however, reached the view that an award of damages was required.    

The breaches in this case were serious and were compounded by their consequences, 

all of which were entirely predictable.  The allegations included those of criminal 

conduct made against people living in a small community and, in X’s case, a person 

who as a counsellor held a position of trust in that community.  Care needed to be 

taken.  In acknowledging the consequences in the analysis that follows our objective 

is not to compensate for harm.  Rather, we consider the seriousness of those 

consequences heightens the need for vindication. The consequences are therefore 

relevant to the assessment of the adequacy of a declaration.   

[94] To some extent on this topic X and Y have been viewed as a package.  While 

there are indeed common features and impacts, the breaches are quite different and the 

consequences also.  For example, the process has impacted on X’s ability to work in 

her chosen field, whereas the same is not so of her husband. 

[95] The breach concerning Mr Y is at the higher end of natural justice breaches, it 

being the case that his status as caregiver was removed without a hearing.  Further, the 

interviewer’s report, again without ever hearing from him, concluded there was a 

likelihood of all the children having been abused by X and Y, both emotionally and 

physically.  The abuse was said to have occurred over a long period of time and to 

have become normalised.69 

 
66  Judgment under appeal, above n 2, at [115] and [121]. 
67  At [123]–[124]. 
68  At [124]. 
69  One need only recall the comments made a few months earlier by a social worker who was familiar 

with the children, noted above at [67], to gain an immediate insight into the inadequate nature of 

the process. 



 

 

[96] Concerning Y we have not found it difficult to conclude, even against a test of 

“rare”, that more than a declaration was required.  He was labelled a child abuser by 

an organisation that had actively sought his assistance to care for what it knew to be 

troubled children.  This accusation was made without him ever being told of the 

allegations or given an opportunity to respond to them.  It was an accusation based on 

nothing but brief interviews with the children, and no other inquiry.  It was contrary to 

previous observations by a social worker familiar with the case.  The Chief Executive’s 

review panel concluded it was “unconvinced” that the children were being exposed to 

conduct that met the threshold of abuse. 

[97] We wish to emphasise immediately the context within which this Court’s 

assessment is made.  We recognise the difficulties that exist for the respondent, and 

the need at times to act with urgency.  This, however, was not one of those occasions.  

The children had been removed, and a decision made that they would not be going 

back.  There was no prospect of X and Y either seeking or being given care of other 

children before this was resolved.  There were, in our view, no barriers to affording 

natural justice to persons who had answered a call and were doing their best, as they 

saw it, to provide a home to four young siblings.  They deserved a better process, and 

we have no doubt not even affording Y an opportunity to be heard would be regarded 

by most as a real affront to proper respect for people. 

[98] Turning to X, the breach is not as egregious since she was given a hearing, but 

that is not to be overstated.  It was not a fair hearing by any recognised standard.  X, 

who was already shocked by the events of the preceding days and coping with the 

sudden removal of children she had been caring for, was orally confronted for the first 

time with the range of matters we have described, and was expected to provide 

responses on the spot.  The report of the investigation’s findings did not analyse those 

responses.  We agree with the Judge that the report lacked balance and contained a 

number of judgemental conclusions.70  Moreover, the safety valve was unnecessarily 

denied to X in pursuit of an artificial timeframe that was then (inadvertently) further 

truncated by the decision-maker.   

 
70  Judgment under appeal, above n 2, at [79]–[83]. 



 

 

[99] Notwithstanding the absence of bad faith, when viewed against the principles 

stated in Combined Beneficiaries, these were more than bare breaches and they 

involved a clear affront to X’s dignity.  They have harmed her mana, a concept closely 

related to dignity.  Like Y, X’s caregiver status was revoked, and she was labelled a 

likely child abuser in a small community, and there has been a direct and ongoing 

impact on her ability to work as a counsellor — a profession where personal integrity 

is paramount.   

[100] We have therefore reached the view that damages were necessary in respect of 

both X and Y.  We consider Y a clear case for an award of damages even measured 

against a test of rare.  We recognise X, who had a hearing, is more on the cusp but 

consider the context, in particular the nature of the allegation, and the consequences 

for her meet the test. 

[101] There is little to assist with the question of the quantum of damages.  As a 

starting point we note that in Combined Beneficiaries this Court emphasised that 

implications for the public purse are important.71  We also note this case is unique and 

that there are no ideal comparators.  In Taunoa, Blanchard J observed:72 

[260] The fixing of levels of Bill of Rights Act damages is far from an exact 

science.  There is no scale of damages to which a Judge can resort.  A figure 

must be chosen with which responsible members of New Zealand society will 

feel comfortable taking into account all the circumstances, including the 

nature of the infringed right, the nature of the breach, the effect on the victim 

and the other redress which has been ordered.  The level will have to be 

worked out on a right-by-right and breach-by-breach basis, sometimes with 

the assistance of the appeal process.  But this will become easier as the 

experience of the legal system with such cases increases over time. 

… 

[262]   The level of the monetary sum should also reflect the other ways in 

which the state has acknowledged the wrongdoing: whether, and with what 

speed, it has brought to an end the wrongful conduct and put in place measures 

to prevent reoccurrence; and whether it has publicly apologised to the victim 

in appropriate terms. 

 
71  Combined Beneficiaries, above n 60, at [65] and [70]. 
72  Taunoa v Attorney-General, above n 59. 



 

 

[102] At the same time, we recognise that the threshold for damages for a breach of 

s 27 of NZBORA is so stern that it is inevitable the breach that meets that threshold 

will be serious enough not to be marked out just by a nominal sum.   

[103] In the High Court, the appellants sought $35,000 in respect of the failure to 

interview Y or to provide him with an opportunity to respond.  They also sought a 

further $35,000 in respect of both of them for other natural justice breaches.73   

[104] We do not think awards in that region can be justified in the context of the 

amounts awarded in other cases.  For example: 

(a) In Attorney-General v Upton the High Court in 1996 awarded the 

claimant $15,000 (which would amount to about $27,000 today) for the 

District Court’s failure to give him the opportunity to be heard before 

sentencing, in breach of s 25(a) of NZBORA, on a charge of breaching 

his (already imposed) sentence of periodic detention.  Whilst this Court 

upheld that award it nevertheless described it as “rather generous”.74 

(b) In Taunoa v Attorney-General, a 2008 case involving several claimants 

for breaches against prisoners subject to the unlawful Behavioural 

Management Scheme (which included solitary confinement and 

humiliating strip searches).  One of those claimants was subject to that 

scheme for a year and was ultimately awarded $20,000 (which would 

also amount to about $27,000 today).75   

[105] We also recognise the $5,000 ex-gratia payment offered by the Chief Executive 

to X and Y and that Oranga Tamariki has committed to change its practices.   

[106] Taking account of all the circumstances, we consider that responsible members 

of New Zealand society would consider an award to Y in the sum of $20,000, and an 

award to X in the sum of $10,000, appropriate to mark the breaches in this case.  

 
73  Judgment under appeal, above n 2, at [18]–[19]. 
74  Attorney-General v Upton (1998) 5 HRNZ 54 (CA) at 61. 
75  Taunoa v Attorney-General, above n 59.  



 

 

Result 

[107]  The appeal is allowed in part. 

[108] Y is awarded $20,000, and X is awarded $10,000, in damages for the breaches 

of their right to natural justice under s 27(1) of the New Zealand Bill of Rights Act 

1990.  The appeal is otherwise dismissed. 

[109] Both parties have had some success.  The appellants are legally aided. Costs 

are to lie where they fall.   
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