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JUDGMENT OF THE COURT 

 

A The application for leave to appeal is declined. 

B There is no order as to costs. 

____________________________________________________________________ 

 

 

 

 

 

 

 

 

 

 

 



 

 

REASONS OF THE COURT 

 

(Given by Goddard J) 

 

[1] The parties are the parents and guardians of Kara.1  Kara was born in late 2017.  

She recently turned five years old and began school. 

[2] In June 2022 the Family Court determined differences between the parties 

about care arrangements for Kara, and about which school Kara should attend.2  

The father appealed from that decision to the High Court.  The appeal was allowed.3  

The mother now seeks leave to bring a further appeal to this Court under s 145 of the 

Care of Children Act 2004 (the Act). 

Family Court decision 

[3] At the time of the Family Court decision Kara was in the joint care of her 

parents on a 2:2:3 day care regime.  Her father sought to continue with that 

arrangement.  Her mother sought to adjust that arrangement to a 9:5 day care regime 

over a 14 day period.  She proposed that the father have care of Kara in week 1 from 

10.00 am on Monday until before school/day care on the Tuesday, and on Friday from 

the end of day care until midday Monday.  In week 2 the father’s care would cease on 

the Monday at midday and the father would have video contact with Kara on 

Wednesdays and Fridays at 6.00 pm.   

[4] The parties also disagreed about the school that Kara should attend.  It was 

common ground that both schools would be appropriate from an educational 

perspective.4  But for practical reasons relating to travel and work commitments the 

father preferred school A.  The mother preferred school B, which is in the area in which 

both parents live.   

 
1  We have adopted the High Court’s approach of anonymising the names of the parties and their 

child, in light of suppression requirements.  
2  [Hopkins] v [Jackson] [2022] NZFC 5719 [Family Court decision]. 
3  Hopkins v Jackson [2022] NZHC 2649 [High Court decision]. 
4  Family Court decision, above n 2, at [17]. 



 

 

[5] Judge Grace recorded that the decision was not an easy one as the factors were 

finely balanced.5  The Judge considered these issues by reference to ss 4, 5 and 6 of 

the Act.  Section 4 emphasises that the focus is on the best interests and welfare of the 

child who is the subject of the proceedings.  In reaching a decision about what is in 

the best interests and welfare of Kara, the Court is required to take into account the 

principles set out in s 5 of the Act: 

5 Principles relating to child’s welfare and best interests 

The principles relating to a child's welfare and best interests are that— 

(a) a child’s safety must be protected and, in particular, a child 

must be protected from all forms of violence (as defined in 

sections 9(2), 10, and 11 of the Family Violence Act 2018) 

from all persons, including members of the child's family, 

family group, whānau, hapū, and iwi: 

(b) a child’s care, development, and upbringing should be 

primarily the responsibility of his or her parents and 

guardians: 

(c) a child’s care, development, and upbringing should be 

facilitated by ongoing consultation and co-operation between 

his or her parents, guardians, and any other person having a 

role in his or her care under a parenting or guardianship order: 

(d) a child should have continuity in his or her care, development, 

and upbringing: 

(e) a child should continue to have a relationship with both of his 

or her parents, and that a child’s relationship with his or her 

family group, whānau, hapū, or iwi should be preserved and 

strengthened: 

(f) a child’s identity (including, without limitation, his or her 

culture, language, and religious denomination and practice) 

should be preserved and strengthened. 

[6] Section 6 requires the Court to take account of the views and wishes of the 

child and to give those views and wishes such weight as is appropriate, having regard 

to the child’s age and degree of maturity.  As the Judge noted, given Kara’s age any 

views or wishes she might have carry limited weight.6 

 
5  At [1]. 
6  At [35]. 



 

 

[7] The principles that the Judge saw as most influential in this case were paras (d) 

and (e) of s 5.  The para (d) principle — continuity in Kara’s care, development and 

upbringing — favoured continuation of the existing 2:2:3 regime.  The Judge said 

there would need to be a significant reason why that arrangement needed to change.  

He said there was nothing in the evidence produced at the hearing to suggest there was 

such a significant reason.7 

[8] The other principle emphasised by the Judge was para (e) relating to the child’s 

continuing relationship with their parents and with their family group, whānau, hapū 

or iwi.  The Judge noted that Kara has extended family members on both sides.  It is 

important that those relationships continue to be fostered.  It is also important that her 

relationship with her paternal and maternal grandparents is fostered.  Re-adjusting the 

current care arrangements would result in diminishing either Kara’s relationship with 

her step-sisters or her relationship with her step-brothers.  If there were to be a 

reduction with either set of step-siblings, the Judge considered that would reflect 

negatively on Kara as it would affect her relationship with them.8 

[9] The Judge did not consider that s 5(f) had much bearing in this particular case.9   

[10] The Judge then considered which school Kara should attend.  He concluded 

that it would be in Kara’s interests to attend school B as that would allow her to 

develop and maintain friendships with students within her school community and 

within her local community.  The Judge considered that decision dictated the care 

arrangements in this case because the evidence was that the father could not alter his 

work commitments to enable him to take Kara to that school and collect her from after-

school care.10 

 
7  At [68]. 
8  At [69]–[71]. 
9  At [72]. 
10  At [87]–[88]. 



 

 

[11] As a result of the view the Judge reached on which school Kara should attend, 

he made two directions: 

(a) a direction under s 46R of the Act that she attend school B; and 

(b) a direction under s 48 of the Act that the 9:5 regime proposed by the 

mother should be adopted.   

High Court decision 

[12] The father appealed to the High Court under s 143(4) of the Act against both 

of these directions.  As noted, McQueen J allowed the appeal.11  She set aside the 

orders made in the Family Court, and directed that:12 

(a) the 2:2:3 care arrangement in place prior to the Family Court decision 

be reinstated; and 

(b) Kara was to attend school A. 

[13] The High Court Judge considered that the Family Court Judge gave insufficient 

weight to the continuity principle set out in s 5(d) of the Act.13  She also considered 

that the Family Court Judge erred in failing to give sufficient weight to the preservation 

and strengthening of Kara’s relationship with her whānau, and in particular her 

relationship with her father and her sisters, as required by s 5(e).14 

[14] The father represented himself before the High Court.  He made submissions 

about the relevance of tikanga Māori to the matters before the Court.  He emphasised 

the importance of whanaungatanga.  He said that in the Family Court he was not asked 

to talk about the place of te ao Māori in his life and the lives of his daughters.  

He suggested that should have been raised by the Judge when the lawyers did not do 

so.15 

 
11  High Court decision, above n 3. 
12  At [81]. 
13  At [55]. 
14  At [57]–[62]. 
15  At [35]–[38]. 



 

 

[15] The application for leave to appeal to this Court focusses on the High Court 

Judge’s treatment of the father’s arguments about the relevance of tikanga Māori.  

We therefore set out in full the relevant passage of her judgment:16 

[65]  Mr Hopkins’s arguments about the relevance of tikanga Māori were 

not before the Family Court Judge so he could not address them.  However, I  

 

 

consider it is appropriate for me to address the points made, albeit in a limited 

way given the short timeframe I have had for delivering this judgment.  

[66]  It is well established that tikanga is part of the common law in 

Aotearoa New Zealand.  It is also the case that the Courts may assume that 

Parliament intends legislation to be interpreted in keeping with te Tiriti o 

Waitangi | Treaty of Waitangi unless Parliament expressly indicates otherwise.  

In the very recent judgment of the Supreme Court in Ellis v R, Glazebrook J 

observed that in “simple cases where tikanga is relevant and uncontroversial, 

submissions may suffice”, recognising that expert evidence may not always 

be required.  

[67]  In response to my questions to her, Ms Esera, counsel for Ms Jackson, 

accepted that tikanga does not necessarily have to be the subject of expert 

evidence and also that the principles in s 5 of the Act may be understood as 

consistent with tikanga.  Ms Esera also submitted that the Family Court 

decision itself is not inconsistent with tikanga.  

[68]  I consider that despite Mr Hopkins not explicitly bringing the fact that 

he and his tamariki are Māori to the attention of the Family Court, it would be 

wrong for me not to recognise this fact in considering the appeal.  Kara is a 

tamaiti Māori and this is an important part of her identity.  Accordingly, 

although it was not the Judge’s fault as no express information was before 

him, the judgment was wrong, based on what is now known, to conclude that 

the principle in s 5(f) “does not have much bearing”.  It does have bearing on 

a decision about the most suitable care arrangement for Kara.  

[69]  Accordingly, from a tikanga Māori perspective, it seems to me that 

the full impact of changing the care arrangement on Kara’s relationship with 

her sisters, her father and whānau (as well as her hapū and iwi) has not been 

properly accounted for in the new care arrangement.  

[70]  In any event, I am satisfied that application of the principles in s 5(d), 

(e) and (f) to the assessment of Kara’s welfare and best interests requires her 

spending substantial time with Mr Hopkins and her sisters (therefore 

providing the potential for time to be spent with her extended family) and this 

is not met by the current care arrangement.  I do not consider then that I need 

to also reach a final view on the separate application of tikanga to Kara’s care 

arrangement for the purposes of this judgment. 

 
16  Footnotes omitted. 



 

 

[16] The High Court Judge did not consider that the benefits of attending school B 

outweighed the conclusion she had reached that Kara’s welfare and best interests 

required her to spend substantial time with her father and her sisters, and that this was 

not met by the new care arrangement.17 

Leave to appeal to this Court: relevant principles 

[17] The mother seeks leave to bring a further appeal to this Court under s 145 of 

the Act, which as relevant provides: 

145 Appeal to Court of Appeal 

(1) An appeal lies to the Court of Appeal from an order or decision of the 

High Court under this Act, but— 

(a) no appeal lies from an order or decision under section 46C or 

46R: 

(b) if the order or decision was made on appeal from the 

Family Court or the District Court, an appeal lies only with 

the leave of the Court of Appeal. 

… 

[18] That section provides for a right of appeal with leave against the direction made 

in relation to care arrangements under s 48 of the Act.  But s 145(1)(a) expressly 

provides that no appeal lies from an order under s 46R, which is the provision under 

which the direction in relation to the school that S would attend was made.   

[19] However there is authority that a decision made under s 46R can be the subject 

of an appeal to this Court where it is closely intertwined with a decision under other 

provisions of the Act, such as s 48 in relation to parenting orders, and the two decisions 

cannot be dealt with in isolation from each other.18   

 
17  At [71]–[80]. 
18  See Wright v Wright [1984] 1 NZLR 366 (CA) at 371–372, which dealt with equivalent provisions 

in the Guardianship Act 1968; and ROJ v TEJ [2013] NZCA 323 at [15]. 

https://www.legislation.govt.nz/act/public/2004/0090/latest/link.aspx?id=DLM6027362#DLM6027362
https://www.legislation.govt.nz/act/public/2004/0090/latest/link.aspx?id=DLM6027395#DLM6027395


 

 

[20] In L v K this Court endorsed the following principles in relation to second 

appeals under the Act:19 

(a) The appeal must raise a question of law or fact capable of bona fide and 

serious argument involving an interest of sufficient importance to 

outweigh the cost and delay of the further appeal. 

(b) The guiding principle is the requirements of justice. 

(c) On a second appeal this Court is not engaged in general correction of 

error, but has the function of clarifying the law. 

[21] Any error of law must be material “in the sense that it may have led [the 

High Court Judge] to reach a different conclusion”.20 

[22] The delay that flows from a grant of leave needs to be considered in light of 

the principle in s 4(2)(a)(i) of the Act that decisions affecting children should be made 

and implemented within a timeframe appropriate to the child’s sense of time.21 

The application for leave to appeal 

The mother’s grounds for seeking leave to appeal 

[23] The mother submits that in this case the decision about the school that Kara 

would attend under s 46R was so closely intertwined with the s 48 decision that it is 

necessary for the two matters to be considered together.  Both decisions can thus be 

the subject of an appeal to this Court, with leave, despite s 145(1)(a).  

[24] The mother’s proposed grounds of appeal focus on: 

(a) the receipt by the High Court of further information about the fact that 

the father is Māori, and about the concepts of tikanga and 

whanaungatanga.  The mother submits that the father should not have 

 
19  L v K [2010] NZCA 618, (2010) 28 FRNZ 692 at [4]. 
20  At [17]. 
21  At [24]. 



 

 

been permitted to introduce new material of this kind without seeking 

leave to adduce further evidence on appeal under r 20.16 of the 

High Court Rules 2016.  Any such evidence should have been adduced 

by affidavit.  The mother should have had an opportunity to test that 

evidence and file evidence in response.  She should also have had an 

opportunity to submit that if new evidence was to be admitted, the 

matter should be sent back to the Family Court so that each party would 

have an available right of appeal from the conclusion reached by a 

Court on the basis of all admissible evidence; and 

(b) the weight placed by the Judge on the father’s submissions (the mother 

says these were in reality evidence) about tikanga, without the 

assistance of appropriate evidence on the content and relevance of 

tikanga principles in this case. 

[25] The mother says that leave should be granted because of: 

(a) the importance of this matter for Kara;  

(b) the general importance of determining whether there are circumstances 

in which the High Court can consider evidence given by way of 

submission, without indicating an intention to do so and without 

allowing time for the other party to be heard on the new matters raised; 

and 

(c) the general importance of setting guidelines for determining how any 

relevant principles of tikanga are to be introduced in Family Court 

proceedings. 

The father’s opposition to leave to bring a second appeal 

[26] The father opposes the application for leave to bring a second appeal.   

[27] The father submits there is no jurisdiction to entertain an appeal from the 

decision under s 46R of the Act relating to the school that Kara will attend.   



 

 

[28] The father also submits that the leave application does not raise a question of 

law capable of bona fide and serious argument.  In particular, there was no breach of 

natural justice as the matters raised by the father were properly raised by way of 

submission, and were dealt with in the father’s written submissions in advance of the 

hearing.  In any event, a breach of natural justice is not a ground of appeal in the 

absence of a material error by the High Court Judge.  In this case, the submissions 

based on tikanga did not go further than submitting that the Family Court had given 

insufficient weight to the importance of whanaungatanga, which is reflected in s 5(e).  

And if there was an error, it was not material to the decision.  The High Court Judge’s 

assessment turned on the application of s 5(d) and (e).  The Judge expressly recorded 

that she need not reach a view on the separate application of tikanga to Kara’s care 

arrangements for the purposes of her judgment.22 

[29] The father also emphasised the importance of bringing this litigation to an end.  

Continuing litigation and associated uncertainty and conflict between the parties is 

not, the father submits, in Kara’s best interests.  That is an important factor weighing 

against a grant of leave in this case.23 

Submissions of lawyer for the child 

[30] The lawyer for the child submitted that in considering whether or not to grant 

leave to appeal, this Court should take into account the clear benefit to Kara of the 

proceedings ending and that part of the conflict between her parents ceasing. 

[31] However counsel for the child agreed with the submission for the mother that 

it is important to have guidelines to determine how specific principles of tikanga are 

to be introduced in Family Court proceedings, in particular in light of the principle in 

s 5(f) of the Act that a child’s identity should be preserved and strengthened.  Judicial 

guidance for the Family Court on applying principles of tikanga in that jurisdiction 

would be beneficial. 

 
22  High Court decision, above n 3, at [70]. 
23  L v K, above n 19, at [23]–[24]. 



 

 

Discussion 

[32] We proceed on the basis that the decision about the school that Kara will attend 

under s 46R of the Act is so intertwined with the decision about care arrangements 

under s 48 of the Act that the s 46R decision may be the subject of an appeal to this 

Court.  It would be artificial and unworkable to separate the two issues. 

[33] However we do not consider that it is in the interests of justice to grant leave 

to bring a second appeal in this case.  We take as our starting point the importance of 

making decisions in relation to the care of a child within a timeframe that is appropriate 

to the child’s sense of time.24  We agree with the submission by the lawyer for Kara 

that there is a clear benefit to Kara in the proceedings ending, and this aspect of the 

conflict between her parents ceasing.   

[34] We do not consider that the matters raised by the mother are sufficiently 

compelling to justify the grant of leave to appeal, against that backdrop. 

[35] It is not suggested that the High Court Judge erred in her assessment of the 

application of the principles in s 5(d) and (e) in this case.  As we read her judgment, 

those were the decisive considerations.  The Judge’s consideration of Kara’s cultural 

identity was balanced, and did not affect her overall conclusion.25  The Judge’s 

reference to a tikanga Māori perspective went no further than emphasising the impact 

of changing the care arrangement on Kara’s relationship with her sisters, her father 

and whānau.26  The Judge expressly refrained from reaching a final view on any 

separate application of tikanga to Kara’s care arrangements for the purposes of her 

judgment.27 

[36] It would have been preferable for the High Court Judge to expressly address 

whether the father’s arguments about the relevance of tikanga Māori went beyond 

what could properly be received by way of submission and whether an application for 

leave to adduce further evidence on appeal under r 20.16 of the High Court Rules was 

 
24  Care of Children Act 2004, s 4(2)(a)(i); and see L v K, above n 19, at [24]. 
25  See High Court decision, above n 3, at [68] and n 59. 
26  At [69] and see also at [70]. 
27  At [70]. 



 

 

required.  A focus on whether a formal application was required would have ensured 

clear differentiation between matters that could properly be addressed by way of 

submission and matters of evidence.  It would also have ensured explicit consideration 

of whether there should be an opportunity for the mother to respond to any new 

evidence that was admitted on appeal.  And it would have ensured that reference was 

made to any new evidence if and only if the High Court was satisfied that it was 

appropriate to grant leave to adduce that evidence.   

[37] We also accept the mother’s submission that the Judge appears to have given 

some weight to the father’s submissions about Kara’s identity as a tamaiti Māori.  

That is apparent from the passages at [68]–[69] of the High Court decision, set out at 

[15] above.   

[38] However, as already mentioned, it seems to us that the only weight ultimately 

given to Kara’s identity as a tamaiti Māori, and to matters of tikanga, was to confirm 

the conclusions that the Judge had already reached by reference to the desirability of 

continuity of care and the importance of family relationships.  If the Judge did err in 

law by admitting further evidence, then any such error was not in our view material in 

the sense that it may have led to a different conclusion. 

[39] We do not consider that this is an appropriate case for this Court to clarify the 

law in relation to adducing evidence about tikanga in Family Court proceedings.  

General guidance about reference to tikanga in court proceedings has recently been 

provided by the Supreme Court in Ellis v R.28  More specific guidance about tikanga 

in Family Court proceedings is better left to a case where arguments founded on 

tikanga are material to the outcome of the proceedings. 

The need to focus on Kara’s best interests 

[40] As the Family Court Judge said, both parents are doing a good job in their 

parenting of Kara.29  Each parent loves Kara, and makes an important contribution to 

her wellbeing.  But the conflict between them is clearly detrimental to Kara’s best 

 
28  Ellis v R [2022] NZSC 114. 
29  Family Court decision, above n 2, at [57]. 



 

 

interests.  This decision should bring the current litigation about Kara’s care 

arrangements and schooling to a close.  We encourage both parents to put this dispute 

behind them and focus on the best interests of Kara, including by communicating with 

each other respectfully and using their very best efforts to co-operate in relation to care 

arrangements for Kara.  Her future happiness and wellbeing depend on their ability to 

do so.   

Result 

[41] The application for leave to appeal is declined. 

[42] There is no order as to costs. 
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