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JUDGMENT OF THE COURT

A The appeal is dismissed.

B The appellant must pay the respondent costs for a standard appeal on a

band A basis together with usual disbursements.

REASONS OF THE COURT

(Given by Cooke J)

[1] Strata Views is a building in central Tauranga. It is managed by a
Body Corporate registered under the Unit Titles Act 2010 (the 2010 Act) and has seven
principal units. The appellant, Mr Donovan, is a former owner of one of the units,
Unit F. He fell into arrears on his obligation to pay levies after he was made bankrupt

in 2009. In 2011 the Official Assignee disclaimed all rights and interests in Unit F
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under the Insolvency Act 2006. The unit has since effectively been ownerless property
administered by the Crown for the last 14 years. Notwithstanding this, Mr Donovan

remained in occupation without paying levies.

[2] By judgment dated 16 December 2024, Andrew J granted applications made
by the respondent (the Body Corporate), including an order that Unit F be vested in
the Body Corporate as well as orders discharging mortgages over the unit, as part of
the Body Corporate’s plan to sell the unit to deal with the outstanding indebtedness.*
Mr Donovan appeals, saying it was unlawful for the unit to have been so vested in the
Body Corporate for that purpose and that the property should have been vested back

with him instead.

Background

[3] The relevant facts are set out in the judgment under appeal, which we adopt.?
Mr Donovan was the owner of Unit F. It was subject to registered mortgages. He fell
into default on his mortgage payments, rates and on the payment of levies to the Body
Corporate. He had been adjudicated bankrupt on 28 January 2009. The
Official Assignee disclaimed any interest in the unit in 2011, but Mr Donovan
remained in occupation after that time. No levies have been paid in respect of Unit F

for more than 15 years.

[4] On 26 June 2017, the Body Corporate obtained judgment by default against
Mr Donovan in the sum of $322,200 together with interest of $58,084.95. It also
obtained an order granting it possession. Ownership remained with the Crown as

bona vacantia.®

[5] Strata Views then underwent an extensive weather tightness remediation
project during 2018 and 2019 at significant cost to the owners of the Body Corporate.
The total cost was over $1.5 million. Unit F’s share of these costs was $242,199.67.
Given that there were no contributions from Unit F, this share was effectively met by

the other owners. The total outstanding levies owed for the unit as at

Body Corporate 49407 v Donovan [2024] NZHC 233 [judgment under appeal].
2 At[6]-[20].
3 At[10] and [15].



18 November 2024 were $338,994.89 together with interest of $207,997.14. In
addition, there are significant rates arrears to the Tauranga City Council, at that time
of $67,075.68.* The Chair of the Body Corporate also explains in his evidence that
Unit F is in a run-down state and a poor state of repair, with issues arising from a lack
of cleanliness and odious smells. Unit F is the only unit being used for residential

purposes.

[6] The Body Corporate then made the applications to the High Court in these
proceedings, which included an application for orders under s 119 of the

Insolvency Act. This provides:

119 Position of person who suffers loss as result of disclaimer

@8 A person suffering loss or damage as a result of disclaimer by the
Assignee may—

(a) claim as a creditor in the bankruptcy for the amount of the loss
or damage, taking account of the effect of an order made by
the court under paragraph (b):

(b) apply to the court for an order that the disclaimed property be
delivered to, or vested in, that person.

2) The bankrupt may also apply for an order that the disclaimed property
be delivered to, or vested in, the bankrupt.

3) The court may make an order under subsection (1)(b) or (2) if it is
satisfied that it is fair that the property should be delivered to, or
vested in, the applicant.

[7] Mr Donovan opposed this application, arguing that the property should be
vested with him. The High Court duly granted the Body Corporate the vesting order
and also discharged the mortgages.> Andrew I held:

[51] I find that there are numerous reasons why it would be fair to vest the
property in the Body Corporate. By contrast, the competing claim for vesting
by Mr Donovan lacks merit. I accept that Unit F has been his home for a
lengthy period, but he has no right at all to the property, no right to occupy it
or to be there, and has essentially been squatting at the expense of the
Body Corporate for a very long time. I acknowledge that he remains on the
title as the registered owner, but since the property was disclaimed by the
Official Assignee in 2011, Mr Donovan has had no rights or liabilities in
relation to it. The property is bona vacantia. Mr Donovan has no lease, no
licence to occupy, or any other legal basis allowing him to live in the unit. He
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has made no contribution to the rates or levies, or to water and insurance
expenses. By contrast, the inability to raise funds from Unit F has meant that
the members of the Body Corporate have had to raise further funds amongst
themselves in order for the Body Corporate to discharge its obligations under
s 138 of the Unit Titles Act.

[8] On appeal, Mr Hayes, for Mr Donovan, advances a series of arguments to the
effect that the Court was in error in vesting the property in the Body Corporate.
Mr Donovan maintains the contention that the property should be vested in him. For
the Body Corporate, Ms Grant responded to each of the points, arguing that none

meant the orders made were inappropriate.

Did the Body Corporate have the power to apply for and obtain ownership?

[9] First, Mr Hayes argues that the Body Corporate had no standing to bring an
application for a vesting order, nor the power to obtain ownership of the property. Its
purpose in doing so was to allow it to sell Unit F and recover outstanding levies as
well as discharging the rates arrears, and this was not a proper exercise of powers
under the 2010 Act. He argues that the Body Corporate does not have the power to

sell a unit or to obtain ownership in order to clear debt in this way.

[10] We do not accept this submission. The restriction in the previous Unit Titles
Act 1972 (the 1972 Act) on bodies corporate owning interests in land has been

removed.® The 2010 Act now provides:

77 Core things body corporate may do

@) Abody corporate may do anything authorised by this Act or any other
Act.

2) A body corporate may do anything a natural person of full age and
capacity may do except as provided for in this Act or any other Act.

78 Act must be for purpose of performing duties or exercising powers

A body corporate may do an act under section 77 only for the purpose of
performing its duties or exercising its powers.

[11] We do not agree that the authorised actions of the Body Corporate should be

interpreted narrowly. The powers of a natural person allow bodies corporate to

6 Re Body Corporate 201036 [2016] NZHC 2035, (2016) 17 NZCPR 659 at [32].



undertake a wide range of activities, including making applications to a court, taking
or owning property and selling property. The limitation in s 78 is then focussed on the
purposes of the bodies corporate in so doing such things — that is, its reasons for doing

so must be to further the powers or duties.

[12] Section 78 can be seen as an embodiment of the common law rule requiring
powers to be exercised for proper purposes. When they are not, it can be referred to
as a fraud on a power.” The New South Wales Court of Appeal has held there is such
an implied limitation on the power of unit title bodies corporate arising from this
principle in Houghton v Immer (No 155) Pty Ltd.®2 But in New Zealand, the rule is
now codified in the 2010 Act.

[13] The powers and duties of bodies corporate under the 2010 Act are summarised
in s 84. Amongst the powers are the power to seek recovery of unpaid levies under
s 124, and to seek recovery of a debt in relation to expenses incurred by the
Body Corporate in doing repair work under s 126. Provided that obtaining ownership
of the unit, undertaking repairs of the unit and remedying its run-down state, and then
selling it, is for the purpose of recovering such debts, the Body Corporate may take

such steps.

[14] As we understood Mr Hayes’ argument, he contended that these sections give
the Body Corporate the power to seek to take action to recover debt, but no more than
that. We do not agree. The Body Corporate may do all the things a natural person can
do provided that it does so only for the purposes contemplated by its duties and
powers. Taking ownership of the unit, fixing it up and then selling it involves the
exercise of the powers of a natural person, and the Body Corporate has done so in
order to obtain repayment of what is owed to the Body Corporate, which is a proper

purpose. As Ms Grant argued, this is the approach that has been adopted in a series of

7 Vatcher v Paull [1915] AC 372 (PC) at 378. See Kain v Hutton [2008] NZSC 61, [2008] 3 NZLR
589 at [18]-[20] per Elias CJ, Blanchard, McGrath and Anderson JJ; and Legler v Formannoij
[2024] NZSC 173, [2024] 1 NZLR 710 at [156]-[160] per Winkelmann CJ.
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decisions of the High Court in very similar circumstances, and we agree with that

approach.®

[15] We do not consider that the purpose became illegitimate because of ancillary
aspects of the Body Corporate’s plan. If ancillary purposes are not inconsistent with
authorised purposes, their existence does not necessarily invalidate the exercise of
power.® So, for example, clearing associated indebtedness to the Tauranga City
Council was an interrelated element of the legitimate purpose of recovering what was
due to the Body Corporate and arranging for a new owner who would pay levies in the
future. Proceeding in that way also furthered the best interests of the Body Corporate

and coincided with the specific powers to recover debts.

[16] The initial focus of the fraud on a power doctrine was on a “deliberate
defeating” of the purpose for which the power was conferred, as it was this element
that was said to distinguish the doctrine from a mere excessive exercise of power.!! It
can hardly be said that the Body Corporate here deliberately defeated its power to
recover levies and debt in relation to expenses incurred in doing repair work in seeking
to have the unit vested in it. That was its purpose in taking the course of action it did,
and there is no other practical alternative for it to recover those levies and debts. The
fraud on a power limitation has also been applied more liberally in the company
context, given the commercial environment companies operate in and the expectations
on directors to exercise business judgement.!> We consider similar considerations

ought to apply in the context of bodies corporate.

[17] But like all exercises of discretion, the powers must be exercised for the
purpose for which they have been bestowed. We accept that s 78 is an important
limitation on a body corporate’s natural person powers. A body corporate may not be
authorised to purchase property for purposes not associated with its statutory powers

or duties — for example, if it engages in purchases to make a profit — even if

9 Re Body Corporate 201036, above n 6; Body Corporate 203344 v Flores [2022] NZHC 3410,
(2022) 23 NZCPR 689; Re Body Corporate 201036 [2020] NZHC 1462; and Re Body Corporate
447594 [2018] NZHC 3078.

0 Unison Networks Ltd v Commerce Commission [2007] NZSC 74, [2008] 1 NZLR 42 at [53].

% Re Dick [1953] Ch 343 at 360 per Evershed MR, as cited in Geraint Thomas Thomas on Powers
(2nd ed, Oxford University Press, Oxford, 2012) at [9.26].
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perceived to be in the body corporate’s best interests.™®> But that is not the case here.
The Body Corporate has acquired one of the units in the building in order to clean it
up, sell it and thereby recover what is due to the Body Corporate. In our view it was

lawful for it to do so.

[18] It is also relevant that the Body Corporate’s plans were advanced by making
an application to the Court to authorise what was being done. The interrelated nature
of the steps was openly explained, and then approved by the Court. We consider that
the High Court proceeded correctly in assessing the appropriateness of the
Body Corporate’s proposals and we agree with that assessment. No issue of improper

exercise of power arises.

[19] For these reasons, we do not accept this ground of appeal.

Doing the minimum necessary

[20] Mr Hayes’ second, related argument was that the High Court went too far in
assisting the Body Corporate with its plans. He argued the plan could only be

authorised if it involved doing the minimum required in the circumstances.

[21] In support of this argument, he referred to the High Court cases involving
similar circumstances. In Body Corporate 203344 v Flores, the High Court granted a
vesting order over a unit to allow recovery of the debt when the body corporate had
“no practical means of recovering the debt”.'* In Re Body Corporate 201036, the body
corporate similarly obtained ownership to sell a unit and recover outstanding levies.*®
Thomas J explained she had assessed the circumstances “to investigate whether there
are any other options available to the Body Corporate. There are not”.'® Mr Hayes
argues that here, however, there was a practical means of recovering the debt from
Mr Donovan by transferring ownership of the property to him, and the Body Corporate

then using its debt collection powers.

13 See DW McMorland and others Hinde McMorland and Sim Land Law in New Zealand (online ed,
LexisNexis) at [14.058].

4 Body Corporate 203344 v Flores, above n 9, at [14].

15 Re Body Corporate 201036, above n 6.
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[22] We do not accept these arguments either as a matter of law or as a matter of
fact. Whilst the High Court found there was no other practical option available in the
two cases Mr Hayes referred to, neither case found that this was a requirement before
making such an order. The relevant standard is provided by the legislation itself.
Section 119(3) of the Insolvency Act provides that the Court can make a vesting order
if it is satisfied that it is fair that the property should be delivered to, or vested in, the
applicant. So, the question for the Court is simply whether it was fair to vest the
property in the Body Corporate, in order that the Body Corporate could further its

powers and duties by recovering levies due to it from the former owner.

[23] Moreover, Andrew J ultimately found that there was no other viable option.’
We agree. We consider the suggestion that there was an available alternative involving
vesting the property back in Mr Donovan is entirely unrealistic. Mr Donovan was the
source of the problem, not a solution to it. Vesting the property back in him would
involve a significant risk that the problems that had plagued the Body Corporate,
arising from him failing to pay levies, his squatting after his bankruptcy and him living
in squalid conditions to the detriment of the other unit holders, would return. We agree

with the conclusion of the High Court Judge that this alternative was not appropriate.
[24] This ground of appeal also fails.

Valuation evidence

[25] Mr Hayes’ next argument concerns the Judge’s finding based on the evidence
of the Body Corporate’s chair, Mr Laing, that the Body Corporate would not likely
make a profit from its proposed sale.!® Mr Hayes argues that this evidence only came
out in supplementary oral evidence to which Mr Donovan did not have a fair
opportunity to respond and which should not have been accepted as expert evidence.
Mr Laing himself had said that he was not giving expert evidence, and neither were

the requirements for expert evidence in the High Court Rules 2016 satisfied.

17 Judgment under appeal, above n 1, at [52(f)].
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[26] We see no substance to this point. The chronology of events was that
Mr Hayes, in his opening submissions for Mr Donovan, had raised the prospect that
the Body Corporate would receive a windfall after Unit F had been sold. But no
valuation evidence had earlier been filed by Mr Donovan on this point, and neither
had this point been taken in his affidavit, which had been filed late. In those
circumstances, the Body Corporate sought leave for Mr Laing to address the
contention in oral evidence, given that he was a valuer by profession able to give
valuation evidence in his own evidence, and Andrew J gave that leave. No objection
was taken to the admissibility of his evidence at the time, and Mr Donovan responded
to this evidence in his further evidence by saying that Unit F was worth twice what

Mr Laing had said it was worth.

[27] We see no procedural unfairness to Mr Donovan in this course of events. It
was Mr Donovan who focused on the issue about value in opening submissions, and
without any relevant evidence being filed. The fact that there was documentary
evidence of the property’s rating value was no substitute for valuation evidence,
particularly given the state of the property. Both parties were then given an
opportunity to lead any evidence about the issue from the available witnesses, and the

evidence was cross-examined on. No procedural unfairness arose.

[28] We also do not accept Mr Hayes’ submissions on the admissibility or status of
Mr Laing’s evidence. Mr Laing was not giving expert evidence in accordance with
the requirements of the High Court Rules. But he was a qualified valuer who knew
the property well and was able to give evidence that was likely to be substantially
helpful to the Court in accordance with s 25 of the Evidence Act 2006. Whilst he did
not comply with the requirements of the High Court Rules for giving expert evidence,
under s 26(2) of the Evidence Act a Court can receive evidence of an expert without
these requirements being met with permission from the Judge, and here Andrew J gave

leave for the evidence to be led given the way that the issue had unfolded.

[29] In any event, even if it was possible that the Body Corporate could recover
more from the sale of the unit than was needed to discharge indebtedness and recover
what was owed to the Body Corporate, that does not demonstrate that the order under

s 119 was not properly made, particularly given the lack of a realistic alternative. As



we have said, the existence of an ancillary purpose that is not inconsistent with the
authorised purpose does not, in itself, necessarily invalidate the exercise of power.®

We do not consider it does so here.
[30] We do not accept this ground of appeal.

Remaining issues

[31] MrHayes raised a number of related points in advancing Mr Donovan’s appeal,

but we do not consider any of them have substance.

[32] First, Mr Hayes criticised the involvement of the Tauranga City Council, which
supported the application. He argued there was no legal basis for its involvement, and
the fact there were unpaid rates was irrelevant to the decision under s 119. We
disagree. The rating liabilities associated with the unit were relevant to the
Body Corporate’s plan to discharge all outstanding liabilities on the sale of the unit

and, accordingly, the recovery of the amounts owed to the Body Corporate.

[33] Next, Mr Hayes argued that the High Court Judge’s finding that the proposal
would “avoid the Body Corporate incurring yet more costs and being embroiled in
litigation and disputes with Mr Donovan” was an irrelevant consideration.?® We
disagree. The potential for such disputes, and further litigation involving further cost
to the Body Corporate, was directly relevant to whether the Body Corporate would
succeed with its plan of recovering what was owing to it. We agree with the
High Court Judge that Mr Donovan’s prior conduct was a plainly relevant reason for
not vesting the unit back in him. Nor do we accept Mr Hayes’ submission that more
weight should have been placed on Mr Donovan’s occupancy. The unlawful
occupancy by Mr Donovan at the Body Corporate’s expense was not a factor in his

favour.

[34] Finally, Mr Hayes argued that the Body Corporate created an estoppel by not
earlier taking action to remove Mr Donovan from the unit, and that it sat on its rights

until filing the proceeding. Again, we disagree. Mr Donovan has put the
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Body Corporate and its members in an extremely difficult position, and the fact that it
has taken time before the Body Corporate has been able to remedy the problem created
by him creates no form of estoppel. Nor was the delay a factor in Mr Donovan’s

favour.

Conclusion

[35] There is no merit in any of the matters raised by Mr Donovan. We agree with

the orders the High Court Judge made.

Result

[36] The appeal is dismissed.

[37] The appellant must pay the respondent costs for a standard appeal on a band A

basis together with usual disbursements.
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