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Historic court upgrade
Dunedin’s historic Stuart Street courthouse is 
being upgraded and refurbished. The $20 mil-
lion project is expected to finish in December 
2017 with services expected to return to the 
courthouse in early 2018. The upgrade will 
strengthen the building to 60% to 70% of the 
New Building Standard.

“The decision to restore the courthouse 
acknowledges its historic importance to 
the people of Dunedin and its significance to 
Dunedin’s legal fraternity,” Justice Minister 
Amy Adams says.

Human rights award
Russian media lawyer Galina Arapova is the 
winner of the 2016 International Bar Association 
(IBA) Human Rights Award.

Ms Arapova is a senior media lawyer and 
director of the NGO  Mass Media Defence Centre 
in Russia. The award, granted in recognition 
of her tireless efforts towards the protection 
of human rights and fundamental freedoms – 
particularly securing fundamental freedoms for 
journalists and government critics in Russia – 
was presented by IBA President, David Rivkin 
at the IBA Annual Conference on 23 September.

Systemic racism needs 
addressing
The legal profession must address issues of 
“systemic racism” that lawyers and paralegals 
of minority ethnic cultures face, a recent report 
from the Law Society of Upper Canada says. The 
Society regulates lawyers in Ontario.

The report, released on 22 September, is the 
culmination of thorough study and consultation, 
showing that “racialised lawyers and paralegals” 
face longstanding and significant challenges at 
all stages of their legal careers.

Forty per cent of racialised licensees identified 
their ethnic/racial identity as a barrier to entry 
to practice, while 43% cited their ethnic/racial 
identity as a barrier to advancement.

“Lawyers and paralegals have a special 
responsibility to promote human rights,” says 
the chair of the working group that prepared 
the report, Raj Anand. The report is  at www.
lsuc.on.ca/uploadedFiles/For_the_Public/About_
the_Law_Society/Convocation_Decisions/2016/
Convocation-September-2016-Equity-and-
Aboriginal-Issues-Committee.pdf.
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We are blessed to be practising law during a time of unprecedented 
technological advancement, change and opportunity. Firms, in-house 
teams and individual lawyers across New Zealand are shaking off the 
tired stereotype of law as an archaic profession. They are embracing 
new technologies and using these to transform how they work.

The variety, usability and cost of technologies that can be used by 
the legal sector has improved dramatically in recent years. The pace 
of change in technology is relentlessly accelerating and new tools 
are regularly entering the market.

From business development to billing; from workflow management 
to employee engagement; from drafting to document management; 
from recruitment to talent management; from training to client com-
munication. We are now presented with a dazzling array of software 
and services that can support and improve every aspect of how we 
work as lawyers.

In many ways, the biggest challenge for firms and teams isn’t which technology to adopt for their prac-
tice, but how to think creatively about the practice of law. There is an opportunity for firms and teams 
to take a fresh look at the end-to-end processes forming part of each matter, project and client rela-
tionship – and the technology underpinning these processes. Winning firms and teams will be willing 
to innovate, redesign processes and to adopt new technologies that free their lawyers to effortlessly 
create, advise and collaborate.

This issue of LawTalk takes a look at technology you can use right now to improve how you work 
and provide better service to your clients.

Wellington lawyer Gene Turner looks at how technology can improve your practice. Gene sets the 
scene quoting from Michael Hammer’s Re-engineering Work: Don’t Automate, Obliterate on the need for 
lawyers to be bold and harness technology to radically redesign their business processes.

Andrew Easterbrook from Webb Ross McNab Kilpatrick shares some practical tips on moving towards 
a paperless practice and dealing with the mountains of paper that may exist in your office.

Erin Ebborn of Ebborn Law shares how her family law firm is using technology to increase the geo-
graphic reach of the firm. Erin believes that “the profession needs to change the internal and public 
discourse from ‘how do we maintain the status quo’ to ‘how do we become more efficient, more rele-
vant, more agile? ’”.

Over the next few years we will continue to see new technology changing how we deliver legal ser-
vices, including some changes that are unexpected or disruptive. But despite recent scaremongering 
on the impact of Artificial Intelligence on the profession, I am still fundamentally optimistic about the 
future of law. Tomorrow’s lawyers will be different from today’s – we’ll work differently, think differently, 
deploy different skillsets, communicate and collaborate differently and provide value differently – but 
we’ll still be here.

So how do you see your practice evolving in the coming years?

Grant Pritchard
Committee member, In-house Lawyers Association of New Zealand

Grant is currently an ILANZ committee member and is a senior lawyer at Spark. Grant has a passion for legal 
innovation, business process design and technology.

From the Law Society

How technology is transforming the practice of law
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Retired Court of Appeal 
Judge Sir bruce robertson 
has been reappointed chair 
of the Financial Advisors 
Disciplinary Committee for 
a further five-year term. 
The committee conducts 
disciplinary proceedings 
arising out of complaints 

against authorised financial advisers referred 
to it by the Financial Markets Authority.

The head of public policy 
at Simpson Grierson, tony 
ryall will be the next 
chair of Transpower. One 
of nine special advisors 
to Simpson Grierson, Mr 
Ryall was a Member of 
Parliament for 24 years. 
He is currently chair of 

NIB NZ Ltd and a trustee of Massey University 
Foundation. He takes up the new role on 1 
November.

Sir Bruce Robertson

Tony Ryall

Correction
In LawTalk issue 897 
(23 September 2016) we 
ran an item announcing 
that Kate Mitchell (pic-
tured above) has joined 
Johnston Lawrence 
a s  a n  a s s o c i a t e . 
Unfortunately we ran 
the wrong photo with 
the item. The photo we ran was of Kate 
Mitchell who works for Tasman Law.
LawTalk apologises for this error.

Kate Mitchell

SI Devil’s Own

Chapman Tripp, as a firm, and Bell Gully litigator David Cooper were the 
two New Zealand winners at the second annual Asialaw Asia-Pacific 
Dispute Resolution Awards 2016.

The winners were announced at an awards ceremony in Hong Kong 
on 27 September.

Chapman Tripp was named as the national law firm of the year for 
New Zealand.

Chapman Tripp’s national team of 58 litigators, across Auckland, 
Wellington and Christchurch offices, advise clients on managing key 
risks to avoid disputes, while also acting on significant New Zealand 
commercial disputes.

The firm’s litigators include specialists in business acquisitions, 
securities regulation, competition, property and construction, energy, 
oil and gas, public law, general contract, intellectual property and 
employment law.

David Cooper was named as disputes star of the year for New Zealand.
David is a commercial litigator with a particular specialty in company 

and securities law issues, competition law claims, and complex con-
tractual disputes. His recent work includes acting for NZX in a lengthy 
High Court trial concerning the acquisition of an Australian commodity 
exchange and defending the former directors of Feltex Carpets in the 
long running prospectus class action brought by a group of investors.

David’s success in this year’s awards follows Bell Gully being named 
national law firm of the year for New Zealand at the inaugural awards 
last year.

The awards recognise top dispute resolution firms and individuals 
across the Asia region. This year’s awards were decided following exten-
sive research between April and August by Asialaw’s editorial staff. ▪

The South Island Devil’s Own Golf Tournament will be held at Methven 
Golf Club from 4 to 6 November. The weekend caters for all levels of 
golf and is open to lawyers, legal executives and judges. It is a great 
chance to mingle with other legal practitioners from both the Law 
Society’s Canterbury-Westland branch and those around the country.

For more information and a registration form visit https://gallery.
mailchimp.com/6cfc8b5c7b840001401bb3455/files/Devils_own_registration_
form_2016.pdf. ▪

Two New Zealand 
winners

6

Lawtalk 899 · 21 October 2016



Our Profession, Our People

salaries, office rental and any other operational expenses.
“If it wasn’t for the generosity of this major benefactor 

we wouldn’t be in such a favourable position to be able 
to go out to the public and say: ‘Look, we assure you 
that every dollar you donate will be applied directly 
and make a difference to research’.

“The AMRF aims to improve the health of New 
Zealanders through funding the highest quality med-
ical research that is possible. We are only able to make 
genuine advances in patient care and medical treatment 
through this invaluable research.”

Invited to be trustee
The reason Ms Ding became involved in AMRF was that 
she was invited to become a trustee.

“Due to the privilege of being invited, I’ve been a 
trustee for just over six years. Before that, I was rea-
sonably ignorant, apart from reading the newspaper, 
about medical research.

Although health and medical law is not one of Auckland 
lawyer Christine Ding’s specialties, medical research 
is one of her strong passions.

The DG Law director follows that passion as a trustee 
of the Auckland Medical Research Foundation (AMRF).

AMRF (www.medicalresearch.org.nz/) was founded in 
1955 to provide financial support for medical research.

In the 1950s, Ms Ding says, research was primarily 
funded by Government agencies such as the Medical 
Research Council of New Zealand, with the majority of 
its funding going to researchers at Otago Medical School.

At that time, Auckland did not have a medical school, 
so a group of prominent Auckland medical specialists 
and businessmen established the AMRF to both fund 
research and enable a medical school to be supported 
in the Auckland region.

Last year the foundation marked its 60th anniversary, 
celebrating $64 million granted to medical research.

“We are extremely happy to be the biggest medical 
research funder in New Zealand that’s totally inde-
pendent,” Ms Ding says.

She describes government funding of health research 
in New Zealand as pretty minuscule. “I’m not certain 
exactly where it’s at at the moment, but from the last 
data I have seen, research funding in New Zealand is 
$12 per capita, whereas in Australia it is $41 per capita.

“This pales in comparison with the United Kingdom, 
which is $54.30 per capita and the United States with 
$115.70 per capita. These are net amounts, excluding 
overheads.

“Why should we as New Zealanders be concerned 
about this disparity in funding? The staffing of our hos-
pitals and medical schools are reliant on attracting and 
retaining the best and brightest clinical and academic 
staff.”

The AMRF would like to fund much more medical 
research, but to do so it would need to attract more 
donations and bequests.

“In 2015 we had just over $22 million in requests and 
we were only able to fund $4.34 million.

Very worthy
“A lot of the medical research is very worthy. However, 
due to just the immense pressure for requests for fund-
ing, it’s just not possible to meet even half of what’s 

By Frank Neill

Lawyer with a passion 
for medical research

Christine Ding

❝ We are 
only able to 

make genuine 
advances in 
patient care 
and medical 

treatment 
through this 

invaluable 
research

requested.
“The reason why we want to keep the 

funding as high as possible is two-fold: 
to ensure that we retain our best and 
brightest researchers in New Zealand, 
without losing them to the world, and 
to repatriate people back home,” Ms 
Ding says.

AMRF is absolutely reliant on bequests 
and donations.

“The beauty about the AMRF is that 
every dollar donated to the foundation is 
totally redistributed by research grants. 
No dollar is lost in administration costs. 
A generous benefactor pays for the staff 
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technology – all benefitting from earlier 
research. It is important that we con-
tinue to contribute to research as we 
have benefitted and continue to benefit 
in our generation for the future.

“The legal community has a really 
important contribution to make in the 
medical research sphere.”

It is doing this already through pro-
viding trustees for the AMRF. As well as 
Ms Ding, Richard Taylor of TGT Legal is a 
trustee. Former lawyer Peter Goodfellow, 
who is the National Party President is 
another trustee.

To enable more invaluable research 
to be funded AMRF is seeking a more 
public profile, all in the name of assisting 
everyone’s good health.

“When we are fortunate enough to 
work and enjoy life, it is important 
and satisfying to contribute to society. 
Supporting medical research allows us to 
leave a lasting legacy to keep enhancing 
not only our health, but also for future 
generations.

“Research is the lifeline of medicine.”
The profession can also contribute 

by raising AMRF’s profile in terms of 
bequests and donations.

Choosing law
“I fell into law according to looking at 
my abilities,” Ms Ding says.

“I’ve learnt about the wide spectrum that needs funding that I nor-
mally wouldn’t be so cognisant about.

“It never ceases to amaze me the true passion and dedication of our 
accomplished medical committee, who provide their time gratuitously 
in selecting what research to fund, through to the researchers – the 
people seeking funding and the people who are fortunate enough to 
be funded.

“Most people have an interest in supporting various charities for 
various reasons. For myself, I support other charities, but at the same 
time the importance of funding medical research is one that’s very dear 
to my heart, due to the fact that good medical research obviously can 
lead to impacting and ensuring that health outcomes would benefit 
not only New Zealanders, but the global community.

“So it’s very far reaching. It’s all about achieving better outcomes, 
not only for this generation, but future generations,” she says.

“We are all living longer than our predecessors. The average life 
expectancy 100 years ago was approximately 48 years. Life expectancy 
over the last 50 years has skyrocketed due to medical advances and 

“Because I was brought up very much working in my parent’s fruit 
shop and dairy business, business has always been in my blood. So 
in creating my own business from inception, I designed my own logo, 
bags, sourced my suppliers and even negotiated my own lease.”

During her later years running her business, Ms Ding became the 
junior Vice-President of the Wellington Retailers’ Association.

The link with the retailers’ association has continued and she stills 
support the retailers’ association – Retail NZ – with members who are 
wanting leasing advice

“For the past seven years, I have been and continue to be one of 
Retail NZ’s leasing advisors to its members. Business advice is very 
much the vein that keeps me interested in assisting our commercial 
clients,” she says.

Chinese heritage
“I was capped in 1984. In that period there were very few Chinese 

“Unfortunately, I was hopeless scien-
tifically. I didn’t have the aptitude for 
engineering or being a computer analyst. 
It really came down to the commerce 
world, or law.”

Her decision to choose law came 
down to the fact that her late parents 
said: “there are so many accountants 
out there, why don’t you try something 
different.”

After graduating from Auckland 
University in 1984, she decided to 
embark on a career in the investment 
world and went to work for an Auckland-
based sharebroking house.

“I particularly enjoyed being a share-
broking assistant and immersing myself 
in the exciting hustle and bustle of the 
trading world.

“Then I got engaged and shifted down 
to Wellington where I lived for eight 
years. I continued my finance career 
in Wellington by working for a fund 
manager and at one point in time I was 
involved in managing a fixed interest 
portfolio.

Her boutique
“I decided after I got married to have 

children. I thought it was going to be 
difficult to practise law and have chil-
dren so I went and opened up a women’s 
boutique at Perretts Corner. From about 
1987 to 1991 – I managed my women’s 
boutique called Henriette’s – that being 
my middle name.

❝ I was capped 
in 1984. In that 

period there 
were very few 

chinese speaking 
lawyers who 

were practising, 
unlike now 
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speaking lawyers who were practising, 
unlike now when there are a lot of Asian 
speaking lawyers.”

New Zealand born, Ms Ding was 
raised speaking Cantonese, “and insofar 
as assisting Cantonese speakers, it has 
given me immense satisfaction that I’ve 
been able to offer services in Cantonese.

“I think when I graduated that I may 
have been one of the first, if not the 
first, New Zealand-born Chinese female 
lawyers who graduated out of Auckland 
law school.

“Certainly there were very few New 
Zealand-born Chinese lawyers, let alone 
female Chinese speaking lawyers then.”

This was still the case 13 years ago, 
when she commenced her private prac-
tice. She was more specialised by virtue 
of the lack of Chinese lawyers practising 
as well.

Ms Ding is one of two directors of 
DG Law, which was established by her 
co-director David Graham in 1984 and 
which she joined in 2004.

“We are one of the largest firms in 
eastern Auckland and we are legal GPs.

“My specialty is in commercial and 
trust law, with a great passion in prop-
erty.

“What really fires me is that I enjoy 
assisting people and, in particular, the 
generations that come through who 
require legal assistance, be they grand-
parents, the parents and the children. 
Often we are looking after three gen-
erations.

“What particularly allows me to enjoy 
coming to work every day, is that I enjoy 
troubleshooting insofar as ensuring any 
issues that any of our clients want me 
to assist them with are dealt with on 
a practical basis in the most expedient 
manner.

“The joy comes from my clients appre-
ciating my practical advice and being 
satisfied with my professional approach 
in resolving their concerns. I appreciate 
that I am often privileged to look after 
clients holistically and as a family,” she 
says. ▪

Professor Ngaire Naffine, Bonython Professor of Law, University of 
Adelaide, will deliver this year’s Shirley Smith address.

The topic of her address is Manliness, Male Right and Criminal 
law: The Uses of Criminal Law in the Formation of the Character 
of the Male Legal Person. She will present this at 5:30pm on 23 
November at Lecture Theatre 2, Rutherford House, Wellington. 
Professor Naffine is an eminent legal theorist, with a particular interest 
in the moral and legal philosophy of the person within the discipline 
of criminal law.

Her address will inquire into male character and conduct, as under-
stood and counselled by some of the most influential men of criminal 
law. It examines British and Australian legal men of influence, and 
their uses of criminal law – in particular the most serious offences 
against the person – to assert a manly right over women as wives, 
especially the right to use force for sexual purposes. And it considers 
the role played by this assertion of male right in the formation and 
augmentation of male legal character, in the constitution of men as 
legal persons.

It tries to get inside the male legal mind and work out how these 
men maintained a sense of themselves as fair-minded men of liberal 
principle, committed to high-standards of civil behaviour and to the 
autonomy and security of all, while condoning the use of sexual force 
in the domestic sphere. ▪

Shirley Smith 
address

TURBO-CHARGED CONVEYANCING

WITH SUPER-FAST SEARCHES

Actionstep and InfoTrack have teamed 
up to provide fully intergrated, super-fast 

property, title, and company searches 
from within your matters. 

Actionstep is New Zealand’s leading 
legal practice management software.

Find out more at 
actionstep.com/infotrack
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Community Law Wellington and Hutt 
Valley lawyer Sarah Croskery-Hewitt 
is the latest winner of the Rex Mason 
Prize for excellence in legal writing.

Ms Croskery-Hewitt won for her 
entry Rethinking sexual consent: 
Voluntary intoxication and affirma-
tive consent to sex which appeared 
in NZULR Vol 26 (3) in June 2015.

The judges described her essay as 
“well researched and thought pro-
voking”.

“I actually wrote this paper when 
I was still at Vic, at law school, as 
an individual research project,” Ms 
Croskery-Hewitt told LawTalk.

“I was supervised by Elisabeth 
McDonald and Andrea Ewing as I 

Sarah Croskery-Hewitt

based only on acquiescence.
“Just a couple of weeks ago, the Court of Appeal has 

picked up on that and said that no, actually, passive 
acquiescence shouldn’t be enough to found a reasonable 
belief in consent. That’s really great.”

Is the court, then, coming to a similar 
conclusion to your paper?
“Perhaps. But they were more focused on the reasonable 
belief [in consent] side, whereas I focused more on the 
actual fact of consent.”

What the courts have essentially decided is that a 
more positive threshold is appropriate, “which is really 
fantastic”.

What motivated you to become a lawyer?
During her first few years at law school “I hadn’t really 
thought that I’d found my niche,” she says.

Towards the end of her degree, however, “I started 
to do papers like law and sexuality, Māori customary 
law and evidence that incorporated a whole lot more 
critical perspectives. I think that’s what started to get 
me really enthusiastic.

“And so I decided to do this individual research project, 
which started from a feminist legal theory standpoint.”

At that time, she was volunteering at the Community 
Law Wellington and Hutt Valley. She volunteered with 
Community Law for a few years while at university, 
continuing after her graduation in 2015, while she worked 
in the legal team at Victoria University.

Then at the beginning of this year, she joined the 
Community Law as an employed lawyer.

“Volunteering with Community Law gave me the 
opportunity to work with really inspiring people and 
showed me how much I wanted to work somewhere 
focused on increasing access to justice.

“Rōia hapori (community lawyers) here are fairly gen-
eralist. My main interests at the moment are around 
welfare law. I’ve been dealing with a lot of clients with 
issues with WINZ lately, and am particularly interested 
in how this interacts with domestic violence.

“We do a bit of everything between doing outreach 
clinics and supervising drop-in sessions. I’ve done a 
little bit of immigration work and a real mix of anything 
and everything else.”

Have you got any further writing plans?
“Yes, at the moment I’m working on a contribution to 
the Feminist Judgments Project Aotearoa, a book project 
lots of practitioners and academics are contributing to.

“Half of us are writing judgments, where we get to 
rewrite a judgment from a feminist perspective and 
then the other half are paired up writing commentar-
ies for those judgments, situating the judgment in its 
social and legal context and explaining how the feminist 

Rex Mason Award 
winner

had really enjoyed both of their courses that I did at 
300 level.”

Voluntary intoxication and consent
“I began by looking at a couple of recent cases that 
dealt with sexual consent and intoxication. I focused 
on this because victim intoxication is incredibly prev-
alent where intoxication information is recorded in 
sexual offending.”

The cases she studied appeared to treat voluntary 
intoxication on the part of victims as indirectly indic-
ative of consent.

“I used this analysis to critique our concept of con-
sent, insofar as passive acquiescence is sometimes read 
as consent. There are still a lot of myths around what 
constitutes consent.

“From there, I advocated for a more positive standard 
of consent: that more affirmative words or actions are 
required to indicate consent.”

Ms Croskery-Hewitt’s Rex Mason prize victory has 
coincided with further developments from New Zealand 
courts in the area of consent.

“It’s quite exciting. Just in the last two weeks actu-
ally, there’s been some new case law that’s just come 
out,” she says.

“Last year, after I’d written the article, the Supreme 
Court posed some questions around whether passive 
acquiescence really could be read as consent and the 
Supreme Court suggested that perhaps it wasn’t right to 
think that you could have a reasonable belief in consent 
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perspective changes that case.
“And next year, I’m looking to start 

part-time working towards a Masters 
by thesis at Canterbury [University].”

Honourable mentions
Two lawyers received honourable men-
tions from the judges for their entries:

Janet McLean, for Crown, Empire 
and Redressing the Historical Wrongs of 
Colonisation in New Zealand, published 
in NZ Law Review 425 (2015).

Natalie Coates, for The Recognition 
of Tikanga in the Common Law of New 
Zealand, published in NZ Law Review 
425 (2015).

To be encouraged
The Rex Mason Prize judges said they 
also believe that Tim Cochrane and 
Caroline Sawyer ought to be encour-
aged to continue writing. Caroline is 
writing in an area where there is little 
focus by commentators or academics. 
Tim’s work is raising important issues, 
worthy of further exploration.

Caroline Sawyer, Glasgow Leases 
and House Financing, published in NZ 
Law Journal; and Property Disclaimed 
in Liquidation, published in NZ Law 
Journal.

Tim Cochrane, Protecting Digital 
Privacy at the New Zealand Border, pub-
lished in NZ Law Journal.

Longest-established 
award
The Rex Mason Prize is New Zealand’s 
longest-established legal writing award, 
having been set up in 1973.

It commemorates Henry Greathead 
Rex Mason (1885-1975), one of New 
Zealand’s longest-serving MPs. After 
completing an LLB at Victoria University, 
Mr Mason became a lawyer in Pukekohe. 
He began a long career as an MP when 
he was elected to Parliament in 1926. 
When he retired in 1966 he had been 
Attorney-General and Minister of Justice 
in the first Labour Government and also 
in the second Labour Government, from 
1957 to 1960. He was the driving force 
behind the Crimes Act 1961 and was 
awarded an honorary LLD by Victoria 
University. ▪

The New Zealand Law Society welcomes the following 
recently admitted lawyers to the profession:

Welcome to the profession

Wellington
Ella Marie Guy Benjamin
Esther Nelle O’Connor Bowater
Nicola Jane Boyce-Bacon
Daniel Sean Brady
Jacob William Burton
Zoe Tika Burton
Stephanie Er-Chich Chen
Chen Ling Irene Chua
Toby James Cooper
Libby Grace Cowper
Emma Nicole Crayton-Brown
Ben John Duckworth
Madison Irenee Edilson
Rachel Elizabeth Elliot
Justine Margaret Ann Gainsford
Adelaide Jean Scott Gleadow
Benjamin Raymond Goff
Madeleine Ann Harris
Sharon Elizabeth Heighway
Kate Marinka Herlihy
Kevin Liam Russell Hille
Henry William Hillind
Tessa Lesley Hocking
Oliver Paul Feslier Holmes
Juliette Margaret Irwin

Helen Valerie Kaimarama
Aidan James William O’Rourke Lomas
Simon Joseph Lynch
Sophie Rose Macaulay
Molly Claire McCarthy
Elizabeth Charlotte Meikle
Eleanor Marie Milne
Demi Bianca Mitchell
Laura Claire Neale
Rachel Ellie Sinclair Peeters
Stuart Kerry Peters
Courtney Jane Evelyn Reynolds
Chara Elizabeth Sherwood
Emma Jane Shuker
Hoburm Song
Lucinda Gaye Stothers
Emily Jane Sutton
Reubhan Gene Charles Swann
Anna Louise Sweeney
Liam Keir Hamilton Sweeney
Max Stewart Taylor-Smith
Mikayla Rebecca Turner
Zoë Caroline Westlake
Thomas William Wheeler
Karen Lesley Yates

On the Move
DAC Beachcroft New Zealand has 
appointed rebecca Scott as a director 
in its Auckland office. Rebecca special-
ises in employment law, professional 
liability and insurance. richard Flinn 
has been made a principal in the firm’s 
Wellington office. Richard is a general 
insurance litigator who specialises in 
professional indemnity and statutory 
liability. In addition, Kylie bates has joined DAC Beachcroft New Zealand as a senior associate in 

Auckland. Kylie is a general insurance litigation lawyer, specialising in profes-
sional indemnity, coverage disputes, and professional discipline.

Tauranga law firm Lyon O’Neale Arnold has appointed Nick earl as a director. 
Nick joined Lyon O’Neale Arnold in 2010, after completing a double degree in 
law and commerce at Victoria University, and specialises in property, com-
mercial and trust law.

Kylie BatesRichard FlinnRebecca Scott

Nick Earl
Continued on next page...
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Our Profession, Our People

Reading crime thrillers as a teenager inspired Ben Hollier 
of Matamata to study law at Auckland University.

Ben has now graduated, one of 3,160 to gain their 
qualifications either in person at the university’s 27 
September spring graduation or in absentia.

“I read too much John Gisham as a teenager and 
wanted to do some good for the environment,” Ben says.

“I thought that combining law and science would 
allow me to do that. So I went, and turns out I devel-
oped a passion for it.

“I am also interested in criminal defence work, as I 
believe it is an essential, yet often misunderstood, part 
of our justice system.”

Ben graduated with a conjoint LLB BSc and has started 
working at Rotorua-based law firm Lance Lawson. ▪

Crime thrillers 
his inspiration

Ben Hollier. Photo: Billy Wong

conveyit.
maestro cloud based conveyancing

It’s the cloud based conveyancing
software that’s got everyone talking

conveyit Maestro is an automated cloud based conveyancing
system designed by New Zealand Lawyers for New Zealand

Lawyers Professionals and Conveyancers

www.conveyit.co.nz           0508 33 22 88

Kate GrimmerLeesa SpeedAmy Scott

Michelle Carabine

Bianca Tree

Tauranga firm Holland Beckett Lawyers has promoted three 
lawyers to associate. They are Amy Scott in the litigation team, 
Leesa Speed in the family law team and Kate Grimmer in the 
commercial/property team.

Davenports Harbour Lawyers has promoted Victoria Palfrey 
to associate. Victoria is a commercial and employment lawyer and 
joined Davenports in 2015 after working in London for three years. 

Tauranga law firm Harris Tate Lawyers has 
promoted Michelle carabine to associate. 
Michelle has been at Harris Tate Lawyers since 
2015 and becomes the firm’s sole associ-
ate. She specialises in immigration, acting 
and advising migrant clients in relation to 
residency (investor) applications, along with 
commercial and property law. Michelle has 
10 years’ legal experience in New Zealand, 

and a further three in Australia and the United 
Kingdom.

Environment and resource 
management special-
ist bianca tree is join-
ing the partnership of 
MinterEllisonRuddWatts. 
Bianca will co-lead the 
firm’s environment team, 
and brings with her 16 
years’ experience gained 

at other top-tier New Zealand law firms.

On the move Continued...

❝ Let justice be 
done whatever be 
the consequence.” 
 
—  Lord Mansfield in the famous slavery case 

Somerset v Stewart (1772) 98 ER 499
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Lawyers with an eye to the future will be looking for where new opportunities 
are going to arise. They will be looking at how technology can help realise those 
opportunities.

An excellent article on business process re-engineering is Michael Hammer’s 
Re-engineering Work: Don’t Automate, Obliterate. Although this article was written in 
1990 it contains many excellent ideas that are easily applicable to the legal profes-
sion today. In particular, he exhorts:

“Instead of embedding outdated processes in silicon and software, we should oblit-
erate them and start over. We should ‘re-engineer’ our businesses; use the power of 
modern information technology to radically redesign our business processes in order 
to achieve dramatic improvements in their performance.

“We must have the boldness to imagine taking 78 days out of an 80-day turna-
round time, cutting 75% of overhead, and eliminating 80% of errors. These are not 
unrealistic goals. If managers have the vision, re-engineering will provide a way.”

There are already a number of excellent technology tools that lawyers are using, or 
could consider using, to augment and enhance their legal practice, and to change 
the way they work in the ways that Michael Hammer encourages.

Here are some. Many of these products can be downloaded and implemented 
immediately, often on a free trial.

This list is deliberately not exhaustive, and deliberately does not include practice 
management or billing systems.

Gene Turner is a Wellington lawyer. A former Buddle Findlay partner he is the founder of LawHawk, www.
LawHawk.nz, an online legal document generation service for lawyers and procurement specialists. This article 
is a summary of information about technology that lawyers may consider to enhance their practices, taken 
from the report Technology and Disruption in Law – How Technology Can Make You a More Successful Lawyer, 
available at http://info.lawhawk.nz/tech-and-disruption-ebook.

How technology 
can make you 
more successful

By Gene Turner
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Knowledge management
It is often open to debate whether clients go to a law firm 
because of the firm, or the particular individuals within 
it. What is it about a firm that is more valuable than the 
sum of the individuals?

In large part, this should be about the existing knowl-
edge that the firm has within its systems. Think about all 
the precedents, and previous advice which the firm has 
given to clients over the years. Shouldn’t that be one of 
the most significant assets that the law firm has?

However, because many firms put little effort into knowl-
edge management and precedents, rather than being an 
asset to be leveraged, it is probably more a source of cost 
and frustration as an increasing amount of unstructured 
data grows exponentially.

If a law firm could bring order to this chaos, surely they 
would be able to give clients more certainty of costs and 
turnaround times. The advice could be based on advice 
already given to similar clients, and the firm could charge 
for that advice based on its value to the client, rather than 
just the number of hours it takes to prepare it.

One New Zealand business which is taking up this chal-
lenge is Order of Precedents 1  (orderofprecedents.co.nz).

Their aim is to help firms to identify opinions or prece-
dents, to categorise them, and then to capture data about 
if and how those items are used in practice so that the 
firm can better understand what assets it has, and how 
they are being used. Those precedents which are used 
the most in practice can be identified and prioritised for 
further development such as automation.

Project management
One of the major frustrations that clients have when 
working with lawyers is that usually they are given an 
estimate (rather than a quote) based on a certain number 
of hours work by certain person at a certain hourly rate. In 
practice, the job is usually carried out by different people, 
at different levels of experience, at different hourly rates, 
over a different period of time, and often at a greatly dif-
ferent total price.

Because different people are working on 
the matter at the same time, often under 
significant time pressure, it can be diffi-
cult for the supervising lawyer to even be 
aware of the fact that the existing estimate 
is being blown, until all of the time has 
been entered into the system. By then it is 
too late! There has been no opportunity to 
discuss things with the client, and either 
agree a new estimate or a new scope.

It is not surprising then, that a substan-
tial amount of interest is developing around 
legal project management. This could be 
as simple as adopting project management 
disciplines and software that is commonly 
used outside of the legal profession. Many 
people in the software development area 
use tools such as Trello 2 or Asana 3 for 
agile project management.

You can read Zapier’s review of Trello at 
zapier.com/zapbook/trello/review and Asana 
at zapier.com/zapbook/asana/review.

Another emerging player from New 
Zealand is Lawvu 5 (lawvu.com). Lawvu 
is being developed to provide a platform 
for managing legal matters, building in 
project management disciplines and 
accountability.

Project management is a substantial topic 
in its own right, with many possible tools 
that you could use. You can see more of 
Zapier’s reviews on project management 
at zapier.com/zapbook/reviews/project-
management).

E-discovery
For the litigators and investigators, there 
is e-discovery. New Zealand firm, e-Dis-
covery Consulting 6 (e-discovery.co.nz) has 
been operating since 2011 to help law firms 
manage the entire e-discovery process or 

1 2
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Zapier
Connecting your systems easily
Throughout this feature there are many links to product reviews 
on zapier.com. 4 Hopefully these are useful in their own 
right, but what is Zapier, and why would they be providing so 
many different reviews?

Zapier creates connections between various web apps, so 
that they can talk to each other and seamlessly transfer infor-
mation. Instead of having to copy and paste it yourself, Zapier 
can automate it. If you decided to use Trello, for example, you 
could automatically create Office 365 calendar events from 
new or moved Trello cards, or turn emails into Trello cards 
automatically.

advise on any aspect of it, for any investi-
gation or litigation. This includes advising 
on the different e-discovery software 
options, and which ones are most appro-
priate.

Founder, Andrew King, is also the organ-
iser of New Zealand legal technology con-
ference, LawFest (previously known as 
LawTech NZ).

Productivity tools

Office 365 (including 
OneDrive)
Office 365 Business 7 is a complete Micro-
soft Office suite in the cloud. It provides 
all the standard Microsoft Office products 
but available for any internet enabled com-
puter.

Tim Boyne (of LawVu and also manager 
of Sharp Tudhope’s technology infrastruc-
ture and practice management systems) has 
recommended: “Go all-in with Office 365, 
it’s the only component in any potential 
technology stack that you can guarantee 
will be relevant in five years’ time”.

You can read Zapier’s Office 365 review 
at zapier.com/zapbook/office-365/review.

Microsoft Word templates
So much of what lawyers do involves work-
ing with documents it should be regarded 
as essential to have good templates.

However, how “clean” are the templates 
that the documents are created from? If the 
underlying templates are full of unneces-
sary and compromised styles, it will result 
in the end documents either not looking 
or behaving as well as they should, or sub-
stantial time being required (each time they 
are used) to fix the document. Have you 

ever had to deal with a document going “corrupt” on you 
just before it needs to be finalised? These issues can be 
cut off at source by having the templates set up properly.

One New Zealand company which specialises in this is 
AuthoDox 8 (authodox.co.nz). AuthoDox offers document 
automation services using Word macros, but also offers 
a range of services helping to set up, or fix, templates.

Digital dictation
While digital dictation has been around for a long time, 
for many years it had a reputation for being inaccurate 
and unreliable. However, there have been substantial 
improvements in its accuracy in recent years.

LawHawk adopted Dragon dictation in July 2016. The 
software was downloaded and installed instantly and 
without problems, and it was quickly trained to my voice 
without problems – picking up the New Zealand accent 
and my customary mumbling.

There is a specific New Zealand legal edition, available 
from Sound Business Systems. You can read Zapier’s The 
Beginner’s Guide to Dictation Software: Write Without Typing 
at zapier.com/blog/best-text-dictation-software.

3 4
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Proof reading
Proofing remains one of the most unpopular tasks for the 
younger lawyers. Fortunately, others have taken on the 
task of trying to address this burning need.

LexisNexis has developed a drafting tool, LexisDraft 
which I have not used, but other lawyers have given 
positive feedback. They say that their younger lawyers 
particularly like it.

New Zealand company PageMap  9 (pagemap.com) 
appears to be addressing the same issue and more. 
PageMap’s website describes the product as “decoding 
legal documents – an affordable secure solution to help 
you and your clients review and understand legal docu-
ments”.

Managing your IT

Cloud-based platforms
LawHawk was born in the cloud. From day one it has 
used cloud technology to access best of breed systems 
without needing to buy, own, install and maintain its own 
systems. Almost everything was accessible on a Surface 
Pro 2 tablet, and saved using Office 365 and the related 
OneDrive account.

As LawHawk grew, and started to develop or obtain 
more sensitive information and foreseeing the need to 
satisfy cloud security computing requirements such as the 
New Zealand Government’s Cloud Computing Information 
Security and Privacy Considerations, the decision was 
made to shift to a managed desktop service. As well as 
ensuring that if anything should happen to a computer 
nothing would be lost and it would be easy to get back 
to work, if anyone should steal a computer there would 
simply be no information on it that anyone could access.

LawHawk now uses Resolve Technology’s SmartCloud 
system, which is used by approximately 30 law firms in New 
Zealand. Lantech is another provider of similar services.

With a hosted desktop, there is also the option to use a 
less powerful computer. One option is to move to simple thin 
client technology. Thin clients are simple PC replacements 

that give you a “window” into your hosted 
computer environment. They store no data, 
are highly secure and have no moving parts 
– so don’t break down – and they are a 
lot cheaper.

There are a number of emerging cloud-
based legal technology products. In addi-
tion to Lawvu, a couple of New Zealand 
examples are TrustWorks 10 (trustworks.
co.nz) and NomosOne 11 (nomosone.com).

Client acquisition 
and management

Customer Relationship 
Management (CRM)
Many law firms organise their information 
around legal matters. In the “real world” 
outside of law firms, most other businesses 
apply a much more customer centric view, 
and there has been a substantial growth 
in CRM systems. These seek to capture 
all interactions with the customer and to 
build a much more complete picture of the 
customer and their needs, and the overall 
relationship in its various stages.

There are a number of excellent CRM 
systems which are available, many of them 
as a software as a service subscription 
product. LawHawk is using Hubspot 12

(hubspot.com). Not only is it a very easy-
to-use and powerful CRM system, but it 
also has many integrations with marketing 
and social media which make it a very 
useful tool.

Hubspot also publishes a large amount 
of excellent content around sales and mar-
keting which you can access free by signing 
up to their blog, which has which has more 
than 400,000 subscribers and attracts over 
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2 million monthly visitors.
See Zapier’s reviews on CRM at zapier.com/zapbook/

reviews/crm.

Marketing automation
Sales and marketing is an area in which many lawyers 
receive little formal training. As a result, many lawyers 
spend a lot of time and effort marketing ineffectively.

It is beyond the scope of this article to cover the many 
issues with how lawyers currently market their services, 
but many of them are addressed very well in the Hubspot 
blog. This emphasises the value of an “inbound” marketing 
strategy, founded on the provision of high quality content 
to a clearly identified target market. This is really a more 
online, automated way of the traditional marketing lawyers 
have done by publishing articles and running seminars.

When such an approach is adopted, it can be augmented 
using marketing automation tools. Concentrate Marketing’s 
2015 Market Measures Report demonstrates the rapid emer-
gence of these tools.

See Zapier’s reviews on marketing automation at zapier.
com/zapbook/reviews/marketing.

Client satisfaction surveys
Client retention should be one of, if not the, biggest driv-
ers of a law firm’s profitability. Think about it: every 5% 
of business that you lose is 5% of new business that you 
have to pick up just to stay where you were. However, 
those new clients will be more expensive to acquire. It is 
estimated that it costs five times more to replace a client 
than to keep one.

You therefore definitely want to have satisfied clients, 
and to turn unhappy clients around quickly. The difficulty 
is that most dissatisfied clients don’t complain. Instead, 
they just walk, and take their business elsewhere. And 
then they tell 8 to 10 other people of the dissatisfaction. 
These more vocal former clients are also referred to as 
“client terrorists”!

However, if you can identify the dissatisfaction early 
enough, not only can you retain them as a client, but you 
can actually increase their loyalty. As an example, Domino’s 
Pizza goes out of its way to encourage dissatisfied cus-
tomers to complain. When complaints are resolved within 
24 hours, they find that 95% of customers are retained.

Obviously one great way to identify how satisfied cus-
tomers are is to ask them, but you can’t do this personally 
on a large scale. Fortunately, there are a number of tools 
now available on a software as a service basis, allowing 
very quick and painless surveys. One New Zealand based 
provider is AskNicely.

See Zapier’s reviews on surveys at zapier.com/zapbook/
reviews/surveys.

Communication

Your website
Increasingly people are becoming more comfortable doing 
business online. They are certainly doing a lot more research 
online. We all do it ourselves in other parts of our lives, so 
why would law firm clients be any different?

If you do not have a website, or the website you have is 
not up to date and a good representation of who you are 
and why they should think of using you, you are losing 
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business!
Having a website is not the end of the 

story. If you have a website, but are not 
using good search engine optimisation 
and content marketing, it is unlikely that 
is working for you. Your goal is to rank on 
the first page of Google when prospective 
clients are searching for providers. If you 
are not on the first page of Google, your 
chances of being found online are very low.

To see how your own website is doing, 
visit alexa.com.

A key problem is that many people who 
have set up a website have little idea of 
what they expect the website to be doing 
for them. Each page should have a purpose, 
and it should be clear to visitors what they 
should do next – “calls to action”.

They also do not make use of the many 
free or cheap tools that are available to 
help them see what people are actually 
doing on their site. Consider tools such 
as Optimizely, usertesting.com, Qualaroo, 
Google Analytics, Crazy Egg, Alexa, 
Screaming Frog, Hubspot’s Website Grader, 
5 Second Test, Formisimo, Click Tale, and 
Moz.com.

A great example of how powerful a web-
site can be is Wellington law firm Simmonds 
Stewart. This is still (at 15 September 2016) 
a small law firm. However, they appear 
to be the leading New Zealand law firm 
website as ranked on Alexa, with a global 
ranking of 758,562. By contrast, Chapman 
Tripp’s ranking is 1,955,697, Russell McVeagh 
is 2,826,040, and Bell Gully is 3,265,065.

Setting up a website is not that hard. If 
you don’t have a website already, Spark 
have a DIY website builder or, for a more 
legally focused option, see law2web.co.nz.

What is more important is having a lot 
of lead generating content on your site. 
The excellent Lead Generating Website Guide 

by Hinge Marketing is another really useful resource that 
can help.

At the very least, if you don’t have your own domain 
name for email, get that set up. The cost is minimal and it 
is much more professional than running a practice from 
an xtra.co.nz or gmail.com account.

Having good quality, indexed, content on your website 
will attract visitors for years to come. Each new piece of 
content is a new “hook” on an increasingly long fishing line.

Social media
Whether you have a website or not, social media is a great 
way of building awareness of your services in your target 
market. If you do have a website, social media can be a 
great way of driving traffic back to that site where you 
can try and convert them to customers.

LawHawk is particularly focused on LinkedIn because 
that is where a lot of lawyers are most active in their 
professional lives. Twitter is also good – not so much for 
connecting with New Zealand lawyers, but because there 
are many people around the world tweeting about devel-
opments in legal practice and legal technology and it is 
an excellent way of keeping up to date.

In your legal practice, you may find other sites such as 
Pinterist, Instagram, Snapchat and Facebook are good value.
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If you do go into social media, make sure you do it prop-
erly. Make sure that any content you post is appropriate 
to that platform and take the time and effort to complete 
your profile properly. Hubspot contains some excellent 
guides including an Introduction to LinkedIn for Business.

Slack
For communications, many businesses around the world 
(including NASA’s Jet Propulsion Laboratory) are now using 
tools like Slack 13 instead of email. This could be used 
within a law firm, or to manage communications between 
lawyers and particular clients. You can read Zapier’s review 
of Slack at zapier.com/zapbook/slack/review.

Videos
While most content that law firms are producing is still 
in written form, video is exploding in other industries, as 
it is shown to have much more engagement and higher 
conversion rates.

There are many different ways that you can produce 
video. You can have videos made professionally using 
services like 90 Seconds. If you want to make the best 
impression possible, and don’t have the talent to do it 
well yourself, this can be a very good option.

However, not all video needs to be of the highest pro-
duction quality. In fact, one of the key benefits of video 
is that it allows people to get to know you, as you really 
are. Helpful content, even if not professionally produced, 
can still generate a lot of business, or simply help people 
to understand how they can use your services as well as 
possible. You can produce videos using simple and cheap 
tools such as Adobe Presenter 11, or Cyberlink PowerDirector.

The Business Video Fundamentals course by Wistia is an 
excellent introduction to using video in your business.

Videoconferencing
Almost everyone has used Skype for video calling in our 
personal lives, but its use in business (particularly by law-
yers) has been more limited.

However, in other business contexts tools such as 

Skype, GoToMeeting, join.me, Zoom or something simi-
lar are commonly used for virtual meetings and product 
demonstrations. All of these tools enable a much richer 
conversation through being able to see the person you’re 
speaking to, as well as being able to share your screen.

With such tools being available and easy to use, it is now 
much easier for lawyers to be able to work with clients 
wherever they are, and wherever you are. You can develop 
a national practice based on a narrower (more focused) 
set of expertise, but being able to provide your services 
to people all across the country.

Document automation
One of the easiest ways for lawyers to change the way they 
work, and to work much more quickly, with lower levels 
of risk and high standards of quality and consistency, is 
to use document automation.

This capability has been around for many years in var-
ious forms. I first came across it in the form of Microsoft 
Word macros in 2000 while working at Westpac Banking 
Corporation. A range of loan agreements were automated, 
reducing an hour of time per document down to three 
minutes. I knew then that this is the way I wanted to 
work as much as possible.

As a non-technical person (a lawyer) the challenge I faced 
then, and still believe exist today, is that Word Macros are 
relatively difficult to program, and to give instructions 
to, for complex automation. However, it can be a good 
option for many simpler forms of document automation 
and many firms will use macros for generating letters and 
other correspondence.

Many different ways to automate documentation now 
exist. It is beyond the scope of this article to investigate 
all of them, except to note that LawHawk ultimately chose 
HotDocs 14 (hotdocs.com) for its document automation 
engine because of its strong heritage and market leader-
ship with more than 1,000,000 users world-wide.

HotDocs was recommended because it would be so much 
faster and more robust, and we would actually get stuff 
done. Large banks such as Royal Bank of Scotland use it 
to generate as many as 500,000 loan packets per month. ▪

 13  14
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With 10 female practitioners – seven law-
yers and three case managers – Ebborn 
Law in Christchurch is one of the biggest 
all-women New Zealand law firms.

“Family Law is our Speciality”, the firm’s 
busy and extremely informative website 
states (along with some comprehensive 
information about the value billing model 
used).

The Ebborn lawyers
Erin Ebborn is the Principal Solicitor of 
Ebborn Law. She studied political science 
and law at Canterbury University and 
moved to Palmerston North after grad-
uating, working in family law. After two 
and a half years working for family lawyer 
Bruce Andrews, Erin decided to move back 
to Christchurch where she worked as an 
associate with Cuningham Taylor followed 
by Layburn Hodgins.

2012 was a big year for Erin. She enrolled 
in the NZLS Stepping Up course, although 
she never intended to work as a sole prac-
titioner. However, later in the year Erin 
joined forces with CEO Jarrod Coburn and 
the new law firm opened in September 
of that year.

Erin wanted to establish a different kind 
of law firm. With the legal aid reforms 
resulting in the introduction of the fixed 
fee regime for family law legal aid ser-
vices, Erin was concerned whether the firm 
would cope financially with providing the 
service; a concern Ebborn Law has since 
blown out of the water, with 90% of the 
firm’s clients using legal aid.

Tell me a bit about Ebborn Law 
as a firm and the circumstances 
surrounding the 100% female staff 
result.
“Yes, this happened by chance. Ebborn 
Law has 10 staff with a law degree qualifi-
cation.” The firm specialises in family law 

By Angharad O’Flynn

Ebborn Law Ltd, Addington, 
Christchurch

Pathways in the Law

“so in part this reflects the over-representation of women 
in that area of practice. When we have advertised for 
staff, significantly more women than men apply for the 
role, even when we advertise for non-legally-qualified 
positions, in our case management team.”

“Being mindful of unconscious bias we now remove 
identifying features from covering letters and CVs. This 
also is a part of our commitment to the WEPs (Women’s 
Empowerment Principles), instituted by the United 
Nations. But we can’t force men to apply!”

She points out that Ebborn Law’s five-person manage-
ment team also has three women in key leadership roles.

Culturally, Ebborn Law’s team reflects seven different 
cultures and between the staff it is fluent in four languages: 
“This really shows the extent that we value diversity and 
see language ability as a desirable skill.”

Family law can be quite a sensitive subject, 
and delicate approaches are usually required 
– especially when working with children. What 
mindsets help make your firm successful in this 
area?
“At a strategic level Ebborn Law has four principles: profit, 
quality, relationships and leadership. Balancing those four 
strategic intents is what has led to Ebborn Law being a 
success in this area.”

She praises her management team saying they are 
“dedicated towards implementing strategy at the oper-
ational level [which] means as practitioners we can focus 
on the quality of the legal services we require, knowing 
the business is in good hands.”

Erin explains that “the four strategic intents are also 
reflected on a daily basis in how we deliver our services 
to customers. My first employer, Bruce Andrews, once 
told me that it is very difficult to ask someone for help, 
so every time a client asks us for assistance we need to 
be humble in understanding what it has meant for that 
person to ask. Whilst that was almost 20 years ago, the 
meaning in that lesson is one I still impart to all my staff.

“Some of our clients have very difficult backgrounds 
and can be quite challenging to deal with or to assist. It 
always helps to remember that this is a person who has 
asked us for help; that offering respect is required before 
demanding respect. That is part of the fiduciary duty we 
owe as lawyers to our clients.”

❝ At a strategic 
level ebborn 

Law has four 
principles: 

profit, quality, 
relationships 

and leadership

20

Lawtalk 899 · 21 October 2016



Pathways in the Law

I noticed you have a unique approach to the 
working day, does Practising Well factor into 
this function?

Ebborn Law closes between 1pm and 2pm every day. 
“We lock the office door and turn off the phones,” says 
Erin. “Work can be very busy so we do our best to give 
our staff a peaceful lunch hour.”

Erin values the benefit and importance of this down 
time, saying “it is also a great time to gather together, 
eat kai and share stories.”

Ebborn Law offers every firm employee four sessions 
per year with a clinical psychologist to encourage emo-
tional health and best practice. Erin stresses “it is not 
enough to simply ‘be tough’ because nobody can work 
in family law without being affected by the personal 
stories of the clients.”

This is a great example of Practising Well principles being 
applied in practice, and it’s great to see firms using them.

“We’re very grateful to the hard work invested by the 
New Zealand Law Society around this area. Earlier this 
year the management team formally adopted the prin-
ciples of Practising Well (healthy mind, healthy body, 
healthy practice) as a subset of measures under our 
four strategic intents. As a result, we now have a staff 
member appointed as our ‘Health 

▲ Erin Ebborn, Principal Solicitor of Ebborn Law ▲ Jarrod Coburn, CEO of Ebborn Law

▼ The reception area that welcomes people to Ebborn Law.

Continued on next page...
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and Wellbeing Champion’ and I am the member on the management 
team who sponsors the initiative at the senior level.”

Erin and her team have conceived a strategy to be brought in over the 
next year which will look at a variety of important well-being related 
areas to further improve Ebborn Law’s Practising Well initiative.

Do you see your firm expanding?
“Definitely. Since Ebborn Law opened in 2012 we have grown by one-
third every year. However, our ‘footprint’ in our Christchurch office 
is now at maximum capacity with seven family lawyers available by 
Christmas time.”

The firm uses technology a great deal and Erin says that “our expansion 

▲  Ebborn Law management assistanct 
Samantha Ngaia (left) and lawyer 
Mei-Chen Huang.

▼  Ebborn Law staff solicitor Sandra Iskander.
doesn’t require bricks and mortar to have 
a presence. It is within our strategic plan 
to open at least one branch office outside 
of Christchurch next year.” (The firm cur-
rently provides a nationwide service using 
Microsoft Lync).

Erin is passionate about helping those 
in need, which clearly filters through to 
her firm’s attitude to their work. Given 
the firm’s speciality, she emphasises the 
importance of legal aid and its benefits 
to those who are in desperate need of 
its services. “There is a lot of talk at the 
moment about how tough it is to provide 
legal aid in family law, and that is true to 
some extent. But the profession should 
not ignore this achievement.”

Ebborn Law is a firm where 90% of the 
clients are on legal aid, says Erin. “I think 
this is an important point, and I want to 
emphasise it: we have grown a successful 
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Ebborn Law Ltd, 285 Lincoln Road, 
Addington, Christchurch

Principal Solicitor 

 ▪ erin ebborn. A Lawyer for the Child, member of the NZLS 
Family Law Section executive committee, influenced in early 
life by Ben Matlock.

Supervising Senior Solicitor

 ▪ Amy Lake. A Lawyer for the child. Hails from Waikato. Loves 
Dalmatians (the dogs, but she might also have a soft spot 
for the people too – we’ve never asked).

Senior Solicitor 

 ▪ esther Jones. A veteran of Ebborn Law, left a plum job with 
Ministry of Justice to join the firm when it was only just new.

Staff Solicitors

 ▪ Anna Venz. Hails from deepest Southland. Joined as a grad. 
Used to work at an aluminium smelter – we thought that 
was cool so we hired her.

 ▪ Mei-chien Huang. From Taiwan originally. Joined as a grad. 
Is a fan of forensic history and a movie buff.

 ▪ Sandra Iskander. Comes all the way from exotic Egypt. Joined 
as a grad. A source of incredible joy in the firm.

 ▪ tui Scott. From Blenheim, an equally exotic and mysterious 
location. Joined as a grad. Thinks climbing mountains at the 
ends of the Earth is a ‘holiday’.

Case Managers:

 ▪ Melissa Vandeyar. Joined as a grad. Made the smart move 
from Auckland to take up the role.

 ▪ Amy campbell. Joined as a grad. Will be admitted in December. 
Has a penchant for flat-pack furniture?

 ▪ Kaknika Lap. Joined as a grad. Not yet admitted but very 
enthusiastic.

“In addition, we employ a few hardy non-legally qualified staff, 
who I treasure just as much,” says Erin.

The seminar will explore the implications of the Health and Safety 
at Work Act 2015 for owners and operators of land transport 
and infrastructure businesses, and their advisers. It will include 
speakers from the Police CVIU, WorkSafe, major operators, and the 
Australian National Transport Commission.

Full details are on www.cilt.co.nz.

This seminar may align with your CPD plan (6 hours).

Health and Safety in Land Transport Seminar
9 November 2016; James Cook Hotel, Wellington

law firm from scratch, funded almost entirely through 
operating revenue ... It is possible to make a profitable 
living from legal aid, but to do this the profession needs 
to change the internal and public discourse from ‘how 
do we maintain the status quo’ to ‘how do we become 
more efficient, more relevant, more agile’?”

Do you have any advice you could give new 
graduates entering the profession? Or to those 
who want to practise family law?
“Family law is a rewarding area of practice because the 
role you play has a palpable impact on the family you 
are involved with. The reforms to the Family Court have 
not ‘killed’ family law – it has just changed – so don’t be 
afraid to step into the arena.

“As for advice to new graduates: on a basic level, don’t 
say you ‘have an eye for detail’ and then have errors in 
your CV and covering letter! And never, ever tell an inter-
viewer that you know a lot about family law … because 
you really don’t. You are the legal equivalent to Jon Snow*.

“A lot of grads feel that they must show off their talents, 
but you simply can’t compete with every other grad.

“What gets you through the door to an interview is 
following what it says in the advert (if it specifies a one-
page resume then don’t send a four-page novella!), a 
professional letter and CV, and some great volunteering 
work. Community Law always needs volunteers – get in 
there as early as you can. Victim Support, refuges, just 
about any NGO or social service organisation could use 
help doing something. You are just about guaranteed not 
to be short-listed at my firm if you haven’t shown some 
level of community commitment.

“I have a message for those in the profession, too, 
because we need to be watchful of the new graduates.

“We are starting to see the initial rumblings of a tsu-
nami of IT-savvy millennials who won’t be constrained 
by conventional mindsets and methodology. It won’t be a 
matter of what the profession offers these new graduates, 
but whether we can actually keep up with them. Change 
is constant and it applies to all of us. I understand that 
many people aren’t comfortable with change – but if 
change makes you uncomfortable you’re going to like 
obsolescence even less!”

*For anyone unfamiliar with Game of Thrones, Erin made 
a wonderful reference to the quote “You know nothing 
Jon Snow!” ▪
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A law firm is optimally managed when the organisational and leadership 
needs of that firm are consistently well aligned with the resources the 
firm has to meet those needs. Full stop.

In all law firms, management needs and resources are in constant flux. 
A law firm never fully “arrives”, nor is it ever completely deficient in its 
management needs and resources. That said, internal management issues 
rarely get sufficient attention because they involve non-billable time.

Most firms function reasonably well day to day with an organisational 
structure and leadership model based on what needs to be done and 
who is available to do it. Time gets billed, invoices are posted, employ-
ees and expenses get paid and dollars come in, with the excess being 
divided among the equity partners.

That is, until someone realises the firm’s management, although ade-
quate, is less than optimal. “Slippage” occurs, partners need financial 
and other information that is not available, lines of command get blurred 
and discord develops. A less than ideal alignment between the firm’s 
management needs and resources becomes apparent.

Most firms only examine their management needs and resources 
when obvious problems surface. Many firms waste time, energy and 
ultimately money going through rough periods as they outgrow their 

In the formative stage, roles are fluid, 
people take turns doing what needs to 
be done and there is little focus on con-
sistency. The lawyer who takes the lead 
is typically the one with the greatest 
interest and inclination to do so and the 
others acquiesce. Beyond that, most deci-
sion-making is done by all the partners 
on a weekly or monthly basis.

Although the formative stage can 
continue indefinitely, the model begins 
to break down as a firm grows. As the 
number of lawyers and staff increase and 
the finances become more complex, collec-
tive decision making/management is inef-
ficient. Friction and confusion can occur 
when multiple partners make inconsistent 
or unpredictable management decisions.

Morale suffers and disaffection increases. 
A firm in this position is ready to move into 
the next phase of internal management. 
Sadly, sometimes the partners are the last 
to pick up the distress signals. Entrenched 
thinking can create blind spots.

More formalised 
management – the initial 
phase
When I moved laterally from one firm to 
another as a partner, the firm I joined was 
on the cusp of needing a more sophisti-
cated management structure. There were 
10 partners, 10 or 15 other lawyers and 
about 15 staff. We had a de facto managing 
partner and a former secretary (who had 
learned “on the job”), did the bookkeep-
ing and administrative work. Things went 
along from day to day, but the wheels were 
beginning to fall off the cart.

We hired an external consultant who 
recommended we do the following to 
increase profitability without significantly 
increasing overhead:

 ▪ Form a four-person management com-
mittee, delegate most decision making to 
the group with the managing partner as 

Optimal law firm management 
– a moving target
By Emily Morrow

current management resources. A few 
firms, however, review their management 
structure before the wheels start falling 
off the cart. A lot of organisational misery 
can be avoided with a bit of proactivity.

Assuming a firm wants to look critically 
and proactively at its internal manage-
ment structure, what should it consider? 
What predictable stages do law firms go 
through from a management perspective 
as they grow in size and complexity? What 
management structures are appropriate 
for each such stage?

The formative management 
stage
Law firms are often founded by several 
lawyers who have practised together 
elsewhere or are professional friends and 
colleagues. Because new law firms have 
unpredictable cash flow and needs, rela-
tively little management infrastructure is 
initially put in place. One or more part-
ners, a legal secretary or legal executive 
might constitute the firm’s management 
structure.

❝ Assuming a 
firm wants to 
look critically 

and proactively 
at its internal 
management 

structure, what 
should it consider? 
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initial modest changes will continue to be adequate. Although this can 
be true, over time the benefits of such changes diminish.

Consider the following predictable “growing pains”:
 ▪ A firm gives inadequate thought to choosing its initial GM, the GM’s job 
description, the relationship between the managing partner, the GM 
and the the partnership etc. The first GM lasts about a year, becomes a 
“sacrificial lamb”, and the partners waste time, energy and resources 
trying to retrofit a bad fit. If, instead, a firm is realistic about what it 
needs, there will be fewer false starts.

 ▪ Although the partners initially delegate considerable decision-making 
authority to the managing partner and GM, some partners become 
uncomfortable with the arrangement. Lines of authority become unclear, 
personality and other differences emerge and firm management/lead-
ership suffers.

 ▪ The new GM lacks the experience, qualifications, temperament or “mana” 
to manage the firm. However, to hire what the firm really needs will 
cost considerably more. There is dissension in the ranks about this.

 ▪ The partners expect the GM to provide leadership on business devel-
opment, strategic planning, personnel matters etc without themselves 
relinquishing control over the process. Ambivalence, confusion and 
resentment develop.

These “symptoms” often indicate a firm’s current management struc-
ture is less than optimally aligned with its needs. Invariably, while 
some partners will begin advocating for change, the majority will be 
ambivalent and a smaller group will actively oppose new ideas. This is 
perfectly normal and healthy, but not necessarily easy.

At my prior firm, after working with our external consultant, we 
decided we could handle things on our own until we began to experi-
ence some of these predictable growing pains. We probably could have 
avoided some costly traps for the unwary had we continued to seek 
professional advice.

We tried to be “experiential learners” and we paid a price for that. For 
example, we went through three GMs before we finally got the right 

an ex officio member of the committee.
 ▪ Encourage our ageing office administra-
tor to retire and hire a “really qualified” 
general manager who would work closely 
with the managing partner. More about 
that later.

 ▪ Have the partners meet quarterly and 
hold an annual strategic planning retreat.

 ▪ Hire a full-time assistant for our general 
manager. We demurred on that because 
we were not ready to spend the money 
to do so. More about that later as well.

We thanked the external consultant, 
implemented some of her recommenda-
tions, paid her last invoice and decided we 
could handle the rest on our own.

We had entered the more formalised, 
institutionalised era of law firm internal 
management and it worked quite well 
for about five years. Our profitability and 
employee and client satisfaction levels 
improved. In retrospect, however, we 
realised our success was primarily due 
to the fact that we had a capable managing 
partner during those five years. What a 
blessing that was!

The (sometimes rocky) 
road to enhanced internal 
management
Firms that move out of the formative phase 
into a somewhat more institutionalised 
management phase often assume that 
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one and friction developed because we had unclear lines of command 
among the partners, the management committee and the GM.

The professionally managed law firm
Some firms, because of their size and complexity, are truly professionally 
managed by a CEO or CFO or both and an administrative support staff. 
These are complex organisations and considerable financial and other 
resources go into the care and feeding of the management structure. 
So long as the benefits outweigh the costs, professional management 
can have real advantages for a firm.

Most law firms in New Zealand have some level of professional man-
agement without being truly professionally managed, and do quite well 
with that, tweaking it from time to time. The best firms continually 
evaluate how they are doing by checking in with their staff, clients, each 
other and if appropriate, seeking external advice. They take nothing for 
granted. Without that, a certain amount of inertia and hubris can settle in.

There will always be law firms that do this management thing really 
well and get more than their fair share of the work and the clients. Their 
revenue, employees, degree of specialisation, geographical footprint, 
internal morale and the like keep improving. However, if they don’t 
continually fine tune their internal management structure, they will 
stunt their future success.

The next steps
Sometimes during a partners’ retreat the partners begin to realise the 
firm is outgrowing its current management structure. When facilitating 
such a discussion, I ask the partners to articulate exactly where they 
want to see the firm in the next five to 10 years. What would success 
look like? We then drill down into the details of what the partners need 
to do collectively and individually to get there. Such a discussion often 
highlights the lack of alignment between the firm’s management needs 
and current resources.

Sometimes the firm administrator or GM organises such a retreat 
at the behest of the partners. However, if the role of the existing firm 
administrator or GM might be an agenda item, the partners should 
carefully consider who should attend the retreat. Should it be all the 
partners including both equity and salary partners? Should the firm 
administrator or GM attend?

I typically ask the managing partner or management committee, or 
both: “What are the optimal outcomes you want from this retreat?” If 

they can answer this question clearly, then 
I can make some well-informed recom-
mendations about who should attend the 
retreat, what topics should be discussed 
and so forth.

When a law firms decides it needs a 
more developed management structure, 
the following often occurs:

A highly qualified GM or CEO is hired 
after a rigorous hiring process informed 
by a carefully crafted job description.

Decisions about who should serve as 
managing partner and/or on the manage-
ment committee become highly strategic. 
Typically, there are formal nominations 
and voting.

An adequate support staff structure 
is hired for the GM or CEO so they can 
function primarily at the strategic, rather 
than administrative level. The CEO begins 
to play a key role in articulating and 
implementing the firm’s objectives. The 
best CEOs have excellent inf luencing 
and executive capabilities – when herd-
ing cats, influence is much more effective 
than authority!

If there is not already a full-time HR 
manager, one gets hired. The HR manager 
typically works closely with the CEO and 
has input into the firm’s strategic vision 
and the staffing needs to achieve it.

As with many things in life, no one size 
fits everyone in terms of law firm man-
agement. Optimally managed law firms 
understand that management requires as 
much attention and focus as the practice of 
law. Firms that get this right avoid unnec-
essary headaches, move forward more 
consistently and are the high achievers. 
It pays to invest in this process and get it 
right the first time. ▪

emily Morrow was a lawyer and senior part-
ner with a large firm in Vermont, where she 
built a trusts, estates and tax practice. Emily 
now resides in Auckland and provides tailored 
consulting services for lawyers, barristers, 
in-house counsel, law firms and barristers’ 
chambers focusing on non-technical skills that 
correlate with professional success; business 
development, communication, delegation, self 
presentation, leadership, team building/man-
agement and strategic planning. She can be 
reached at www.emilymorrow.com.

Providing Professional Indemnity and specialist insurance 
products to the Legal Profession
Visit www.justitia.co.nz for further information and application forms

Or Contact:  Mr Ross Meijer, Aon New Zealand 
04-819-4000 
ross.meijer@aon.com
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Paul Sills

Sills on Mediation

By Paul Sills

To properly assist their clients during a 
mediation, litigators need to mentally shift 
gears and adopt different strategies and 
skills more usually associated with being 
an advisor than an advocate.

The key requirement for any advisor in a 
mediation is to remain objective and calm.

“Calmness of mind is one of the beautiful 
jewels of wisdom. It is the result of long 
and patient effort in self-control. Its pres-
ence is an indication of ripened experience, 
and of a more than ordinary knowledge 
of the laws and operations of thought.”

– James Allen
As expectations play a major role in 

disputes, litigators need to manage those 
expectations in preparation for and during 
mediation.

Mismatched expectations often account 
for the genesis of disputes; while being 
unable to shift unreasonable expectations 
is a key reason mediations fail. A good 
example is expectations surrounding 
quantum. Quantum calculations are often 
wrong or exagerated. If the parties mediate 
with an erroneous view of quantum it is 
hard to achieve resolution.

The greatest shift in the role of the liti-
gator occurs once mediation begins. The 
litigator should:

 ▪ accept that the client plays a central role 
and do not always speak for the client;

 ▪ not treat mediation like litigation, spar 
with the other counsel, challenge or 
cross-examine the other parties;

 ▪ demonstrate that he or she is committed 
to the process of mediation by words 
or demeanour;

 ▪ acknowledge the importance of focusing 
on solutions and assist in defining issues 
to be resolved – encourage clients to 
find creative solutions that will resolve 
the dispute;

 ▪ provide the client with an objective 
view regarding the benefits and risks 
of specific proposals (this is normally 
done in private);

 ▪ act as a reality check to help the client 

Litigators – what to do on the day?

balance the pros and cons of settlement offers and ensure they under-
stand the potential complications of presenting the case to a third 
party for a decision as well as the time, stress, uncertainty and expense 
of a trial;

 ▪ assist clients to communicate – summarise discussions and clarify 
matters that are confusing or where miscommunication occurs (which 
can hinder constructive problem solving or lead to increased conflict);

 ▪ help clients stay focused on the issues at hand, the information pre-
sented and the options for settlement; and

 ▪ remain calm and manage expectations. ▪

Paul Sills is an Auckland barrister who specialises in commercial and civil litigation 
and who is also an experienced mediator

Laurie O’Reilly llb bcom  
021 360 827 
admin@matau.nz 

Section 27 (Sentencing Act 2002)  
Cultural Report Experts 

Denis O’Reilly MSocP
Dr Jordan Waiti PHD  
(Ngāti Pikiao, Te Rārawa)
Laurie O’Reilly LLB, BCOM  
(Ngāti Kahungunu, Te Āti Haunui-a-Pāpārangi)
Suni Marston MPP

Email: admin@matau.co.nz / Phone: 021 360 827

❝ the key requirement for any 
advisor in a mediation is to 
remain objective and calm
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Guide to Holidays and 
Leave, 4th edition
By Peter Kiely

The new edition includes the 
changes made in 2016 to the 
Holidays Act 2003 and Employment 
Relations Act 2000, along with the 
Parental Leave and Employment 
Protection Act 1987. Part One 
covers the Holidays Act with sec-
tion-by-section commentary, and 
Part Two analyses and discusses all 
components of the law relating to 
parental leave. Other types of leave which may apply to 
employees is covered in Part Three. The book also includes 
a comprehensive set of questions and answers in Part 
Four which aim to give practical answers to 56 of the 
most common questions: (Can annual holidays be cashed 
up? Should a contractor receive holidays and leave? Does 
elective surgery qualify for sick leave?) The text has been 
revised and updated by Peter Kiely, senior partner of 
boutique employment law firm Kiely Thompson Caisley.

CCH New Zealand Ltd, 978-1-775471-66-0, August 2016, 
paperback and e-book, 219 pages, $96 (GST and delivery not 
included).

Health Care and the 
Law, 5th edition
General editor Rebecca Keenan
Between them the seven authors 
have contributed 20 chapters which 
cover a wide range of topics relat-
ing to health care in New Zealand. 
These include matters such as 
rights, consent, health information, 
prescribing and administration of 
medicines, employment relation-
ships, registration, public health 
and domestic violence, and ethics. 
General editor Rebecca Keenan says 
the book can be considered a resource of first choice when 
there is a question regarding the practice of health and 
the law that governs it: “It provides direction for health 
practitioners or lawyers when they require a guide to 
some of the basic principles and sources of the law.” The 
fourth edition was published in 2010.

Thomson Reuters New Zealand Ltd, 978-0-947486-40-2, 
October 2016, paperback, 675 pages, $122 (GST and delivery 
not included).

Legal information

New books

Interpreting Evidence: 
Evaluating Forensic Science 
in the Courtroom, 2nd 
edition
By Bernard Robertson, GA Vignaux and Charles 
EH Berger

The first edition was published in 1995. The 
authors – two of whom are Wellington-based – 
say that while the original edition was written 
in such a way that neither changes in the law 
nor advances in technology would invalidate 
the discussion, there have been substantial 
advances in the application of the principles 
discussed to new areas of forensic science, 
along with some “confused reaction” in the 
courts. The authors’ objective is to explain 
the logical approach to the interpretation of 
forensic scientific evidence. After outlining 
the general principles, they are applied to 
issues in DNA and other forms of scientific evidence.

John Wiley and Sons Ltd (England), 978-1-118492-48-2, September 2016, paper-
back and hardback, 197 pages, AUD$77.95 (GST and delivery not included).

Payroll: A Practical Guide 
to New Zealand Payroll 
Administration, 2016 Edition
By Warick Heads and Rizwana Saheed
Warick Heads of Crowe Horwath and CCA 
tax analyst Rizwana Saheed have produced 
the latest edition of a guide which covers the 
components of establishing and maintain a 
payroll system. Part I focuses on setting up 
and running a pay office, with Part 2 cov-
ering the legal aspects of payroll, salaries 
and leave. Part 3 looks at tax administration 
requirements. The book is aimed at payroll 
administrators, business owners and their 
advisers.

CCH New Zealand Ltd, 978-1-775471-81-3, July 
2016, paperback and e-book, 423 pages, $110 (GST 
and delivery not included).

Guide to

Holidays and Leave

Edition 4

28

Lawtalk 899 · 21 October 2016



The New Zealand state legal system 
has for the most part been hostile to 
Māori, according to Otago University 
Law Professor Jacinta Ruru.

“This is why the learning of law 
for Māori students can be hard, and 
the practice of law for Māori can be 
tough,” Professor Ruru said in her 
inaugural professorial lecture, enti-
tled Toitū te Whenua. Toitū te Mana 
delivered on 12 September.

“The Ngāti Apa case turned this 
around,” she said, referring to Ngāti 
Apa v Attorney-General [2003] 3 NZLR 
643.

“It revived an earlier 1847 case and 
brought New Zealand back in line 
with early English common law and 
the contemporary common law devel-
opments in Canada and Australia.

“It held: ‘When the common law 
of England came to New Zealand 
its arrival did not extinguish Māori 
customary title … title to it must be 
lawfully extinguished before it can be 
regarded as ceasing to exist’.”

Key catalysts
The Ngati Apa case was one of three “key 
catalysts” Professor Ruru identified when 
reflecting back on her research career that 
began in 1999 as an assistant lecturer at 
Otago University.

“The Ngāi Tahu Claims Settlement Act 
1998 captured my attention. How could 
it not? It spoke to Ngāi Tahu relationships 
with the lands not of my tribal iwi but of 
my childhood.

“Here was legislative recognition 
that Mount Earnslaw was Pikirakatahi. 
I wanted to know more. And I wanted 
to understand why lands obviously so 
important to Māori were locked up in 
national parks with a legal ethos that is, 
and remains, premised on mono-cultural 
Pakeha values for protecting land.

“The Ngāi Tahu Claims Settlement 
was the first statute to punch significant 
holes into the walled national parks to 

let breathe again the Ngāi Tahu under-
standings of these lands. We still need 
a more inclusive s 4 National Parks Act 
1980 explanation for the purpose of our 
national parks, and the Treaty of Waitangi 
settlement statutes provide the key for 
how to do this.

“The second catalyst was a 2002 Court 
of Appeal judgment Bruce v Edwards [2003] 
1 NZLR 515.

“The unease I had felt in law school as a 
student came crashing back down on me 
as a lecturer as I read this case.

“The history of converting Māori cus-
tomary lands into Māori freehold land 
represents a dark history of New Zealand 
where the colonial government and the 
colonial courts were entirely successful 
in breaking up the Māori estate.

A new era?
“However, that march in 1975 with the 
catchcry of ‘not one more acre of Māori 
land’ lead to new legislation in 1993 – Te 
Ture Whenua Māori Act – that supposedly 

marked a new reformed era with rec-
ognition that land is a taonga tuku iho.

“But the Bruce v Edwards case was 
the third in a row from the Court of 
Appeal to permit other legislation and 
principles to override the new 1993 
Act. Even though the 1993 Act clearly 
marked a new era for Māori land with 
the overriding statutory intent to now 
keep Māori land in Māori hands, no 
upper appeal court had by then found 
in favour of Māori land retention.

“The Bruce v Edwards was the first 
case that I wrote about and marked 
the beginning of an area of law that 
has been a mainstay of my research 
and teaching career ever since.

“And the third catalyst was the 
Court of Appeal 2003 Ngāti Apa deci-
sion. This is the famous foreshore 
seabed moment.

Read case with joy
“I read the case with joy. This was it. 

This was the case that finally overruled 
conclusively an 1877 judgment naming 
Māori as ‘barbarians’ that had lived on 
for more than 120 years in New Zealand 
case law. It took a 2003 Court of Appeal 
judgment to conclusively overrule that 
1877 case,” Professor Ruru said.

“In reflection, these three moments 
have shaped my research career. Toitū te 
Whenua. Toitū te Mana. Or in the words of 
the vision for Nga Pae o te Maramatanga 
NZ’s Māori Centre for Research Excellence: 
Ko te Māori e arataki ana i a Aotearoa ki 
te ao kei mua. Māori leading New Zealand 
into the future.

“And so our legal system evolves. Many 
challenges and opportunities are here right 
now for Aotearoa New Zealand to continue 
to embrace a more respectful legal system 
if we wish.”

Professor Ruru is New Zealand’s first 
Māori Law Professor. 

Earlier this year, she was awarded the 
Prime Minister’s Supreme Award at the 2016 
Tertiary Teaching Excellence Awards. ▪

Legal system hostile to Māori, 
academic says

Professor Jacinta Ruru delivering her inaugural professorial 
lecture. Photo by Gregor Richardson / Otago Daily Times
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Online fraudsters have been targeting law-
yers and firms for some time and an IT 
security expert says one of the best ways 
of fighting it is to use a good old fashioned 
piece of technology – a telephone.

While the more common and easily 
detectable scams still exist – such as a 
badly written email with poor grammar 
asking for money – online hackers are now 
able to hijack a staff member’s name at a 
law firm and set in motion instructions 
for a financial payment appearing as 
though the fraudster is a real staff member 
employed by the company.

Michael Pook is a senior engineer at 
Compel Computer Services who works 
on IT security problems.

“What we are seeing now is a shift away 
from direct hacking to deception and mis-
direction,” he says.

Recently Mr Pook was investigating a 
situation for a not-for-profit organisation 
where the financial controller of that 
company received an email from the 
chair asking whether some funds could 

be transferred into an overseas account.
“It used the correct language for that 

person, knew the person’s title and also 
knew who the financial controller was to 
direct the conversation to. Even the gram-
mar in which the way the person would 
talk had been emulated and from that the 
person hit reply and the ‘reply to’ address 
was the correct email address,” he says.

The email exchange went into further 
details, including how much cash should 
be transferred to a specific employee.

“It went on to ask for about 25,000 Euro, 
and specified the employee and account 
number to transfer the money to. The 
financial controller then began to type a 
reply but decided it was too complicated 
and that it would be better to call the 
person by telephone,” he says.

And it was that short landline phone 
call that detected something was rotten, 
IT speaking.

“The person rang the chair of the com-
pany who informed the staff member 
that no such emails in relation to money 

Fight online fraudsters 
with old technology
By Nick Butcher

transfers had been sent or authorised,” 
he says.

To get to the bottom of the situation, Mr 
Pook analysed all of the email traffic and 
discovered that while the reply to email 
address was correct, there was a redirector 
address in behind that “reply to” address.

“So when you’re in Outlook or your 
webmail interface, it looks like you’re 
replying to the proper email address so 
it’s about deception now, and people in 
my field cannot protect a company from 
this because it is standard email traffic.

How do you fight the online 
fraudsters?
“You can have all the security in the world 
around your email system, but the problem 
you have is that you and people in your 
organisation are sending emails to people 
in the rest of the world who may not be 
on a secure mail system.”

A good example would be the xtra mail 
addresses which are hosted by yahoo.

“Barely half a year goes by without 
yahoo being crippled and hacked. It hit 
the news recently when yahoo said in 2014 
hackers had stolen data from about 500 
million accounts, including names, email 
addresses, telephone numbers, dates of 
birth and encrypted passwords. I wouldn’t 
touch yahoo with a barge pole,” he says.

Mr Pook says if an email is sent for exam-
ple to an xtra email account and that is 
compromised, the hackers will then be able 

Photo by NEC Corporation of America CC-BY
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❝ This is a very tragic way to end a significant career in the police. 
It is not just a job and when you fall foul of the law yourself that 
value disintegrates and the network he has formed over 25 years 
is no longer there.”

— Jonathan Eaton QC after representing former police officer Graham 
Sharp in Timaru District Court. Mr Sharp was convicted and fined for 
stealing $14,000 from a police social club fund.

❝ It simply entitles him to lie when he’s … making a job application 
for a position here in New Zealand with a private employer.”

— Auckland University associate law professor Bill Hodge tells Radio 
Live announcer Duncan Garner what he thinks of the Criminal Records 
(Clean Slate) Act 2004.

❝ If someone punches, you can punch back, within reason.”
— Stephen Mills QC defends his client Colin Craig’s right to respond to an 

attack on his reputation.

❝ You tell your folks back at Kirkland & Ellis that I don’t much like 
the idea that they think so little of this court that they don’t send 
a partner here to talk about this kind of a problem which impli-
cates international terrorism and the murder of innocent people 
in Israel and other places.”

— US District Judge Nicholas Garaufis scolds young Kirkland & Ellis asso-
ciate Aulden Burcher DuPont, appearing for Facebook in a scheduling 
conference brought by families of Israeli and American terrorism victims 
who allege that Facebook and its algorithms facilitate terrorism.

❝ If we just gave it to an old, crusty white dude, what good does 
that do for the institution?”

— Susman Godfrey LLP partner Steven Sklaver after his firm’s fourth year 
associate Davida Brook fronted in a Californian court and successfully 
got a lawsuit for one of the firm’s clients revived.

❝ Filipo was 17-years-old at the date of the offence, and the proposi-
tion was that he would not be able to work if convicted. We now 
discover you don’t work if the public don’t want you to. And is 
everybody happy with that? A 17-year-old with no other prospects, 
now not working.”

— Robert Lithgow QC points out that New Zealand’s judges are required 
to consider if there are alternatives to incarceration and the impact of 
a conviction on a person’s ability to practise their trade.

❝ Free Legal Tip of the Day #32: After stealing someone’s debit card, 
do not use it to pay your home utilities, unless you wanted to give 
a deputy directions to your house.”

— West Virginia attorney L Scott Briscoe maintains a Facebook page on 
which he posts helpful tips based on two decades as a defence lawyer.

❝ The inquiry has recently become very concerned about aspects of 
Mr Emmerson’s leadership of the counsel team. He has therefore 
been suspended from duty so that these can be properly investi-
gated.”

— A statement from Britain’s Independent Inquiry into Child Sexual Abuse 
after its senior lawyer, Ben Emmerson QC, was suspended. The three 
chairs of the inquiry have resigned and Mr Emmerson’s suspension was 
said to follow disagreements with the fourth chair, Professor Alexis Jay.

Notable Quotes
to access all emails linked to that address.

“They can then mine that information 
for relationships, email addresses, people’s 
names and what their positions are. So 
they’re not trying to extract money from 
the original email address that was com-
promised but instead are after the infor-
mation on the organisation and how they 
work together,” he says.

Mr Pook recommends possessing a 
healthy dose of vigilance and scepticism to 
beat online fraudsters at their own game.

“Pick up a telephone and make a call to 
verify information. Relying on one form of 
identification is just not enough these days.

“It used to be phone calls and faxes but 
now people are relying on email because 
it is so quick. Even use a text. Often in 
my job I’m having to process credit card 
details and it horrifies me when someone 
attempts to send me these details via an 
email.

“Even if my mail server is secure, the 
server they’re sending from may not be,” 
he says.

Mr Pook says if half the sensitive infor-
mation is sent by email and the other by 
text or phone call, it means then that 
nobody but the client and myself has 
access to the full information which can 
then be data-mined,” he says.

The use of external typing 
pools – approach with 
caution
Mr Pook has dealt with law firms that 
employ these cheap labour services where 
typing work is outsourced to online bidders 
who will do the job.

“They’re great services to take advantage 
of but it does surprise me when I find some 
lawyers haven’t created a legal agreement 
with the service provider.

“It’s not unrealistic that the person 
on the other side of a legal agreement 
or dispute could be getting their typing 
performed by the same person and that’s 
where confidentiality agreements or con-
flicts of interest agreements should come 
into play,” he says.

Mr Pook says that’s another common 
way of information being leaked.

“You should also have a confidentiality 
agreement with your company IT provider. 
You may think you’re getting perhaps a 
cheap deal, but I would say that maybe 
you’re not paying enough for your com-
pany’s IT security and the same goes with 
cloud storage,” he says. ▪
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It has become increasingly clear in recent years that the 
New Zealand public expects the justice system to improve 
the way it responds to people who rely on it to resolve 
sexual violence allegations.

The court process lies at the heart of that system, and 
mostly it is in District Courts where pleas related to sexual 
violence charges are entered, evidence is tested, and ver-
dicts delivered.

When a jury instead of a judge is tasked with the deci-
sion-making, judges still play a vital leadership role in 
guiding the process, explaining the legal principles and 
ensuring the rules of criminal procedure are followed fairly 
so as not to disadvantage one party.

My colleagues and I have been listening closely to the 
calls for change, and have resolved to do what we can to 
improve those areas that are within our control, mindful 
that we must always work within the bounds of statute 
and case law.

For most of this year my office, with the specialist sup-
port of a project team from the Ministry of Justice, has 
been exploring the feasibility and operational impact of 
establishing a dedicated sexual violence court.

A specialist court was among the recommendations of 
the Law Commission in its 2015 report: The Justice Response 
to Victims of Sexual Violence: Criminal Trials and Alternative 
Processes.

The concept of aggregating like cases into a single list or 
dedicated court is not new to the District Courts. In some 
centres, judges have led initiatives along these lines for 
family violence cases and for homeless people who come 
before the courts. The aim has been to bring together like 
cases to assist in the cohesive and consistent application 
of applicable legal principles within existing legislative 
frameworks.

Jury trials pilot starting
Our investigations have led me to conclude that the District 
Courts can press ahead along similar lines with piloting 
a specialist court for jury trials in sexual violence cases. 
The pilot will be based in Whangarei and Auckland and 
– provided support and resourcing remains in place – is 
scheduled to start in December this year.

Entry criteria will be all Category 3 sexual violence cases 
proceeding to jury trial in the Whangarei and Auckland 
District Courts and from their satellite courts, which repre-
sents about one in five cases nationally. These venues were 

Putting a sexual 
violence court to the test
By Chief District Court Judge Jan-Marie Doogue

selected because they represent a mix of 
urban and provincial caseload, and provide 
enough volume for a pilot sample.

However, because for now we must work 
within existing laws, the pilot is focusing 
on where judges can have most impact. 
This means harnessing our potential to lead 
best practice in pre-trial case management. 
It also involves gaining more specialised 
education.

I hope these approaches will foster more 
discipline in trial processes and prepara-
tion and therefore more timely disposal of 
cases. In turn, this stands to improve the 
court experience by reducing delay and 
uncertainty for all those involved, especially 
child and vulnerable witnesses.

Research tells us that lengthy proceed-
ings may delay recovery when people have 
to keep fresh in their minds over a long 
period past distressing experiences.

In the absence of law change, other Law 
Commission recommendations such as 
having accredited prosecutors, compe-
tence requirements for defence counsel, 
and alternative trial practices – including 
alternative ways to give and cross-exam-
ine evidence – fall outside the pilot scope.

In no way do the pilot’s Best Practice 
Guidelines, which are drawn up for judges 

by a governance board of senior jury trial judges, attempt 
to impose charter-type restrictions on counsel. (See the 
Guidelines)

On this, I want to reassure all litigators that the pilot 
emphatically does not depart from Bill of Rights principles 
relating to a fair trial, the presumption of innocence, and 
the right to present a defence and examine witnesses.

Intensive case management
It is proposed that the intensive case management makes 
full use of the Criminal Procedure Act 2011 and the Evidence 
Act 2006, drawing on the Best Practice Guidelines to ensure 
all pre-trial matters are dealt with well in advance of a trial.

An education programme is being developed for judges 
and is designed to upskill them on the complexities of sexual 
violence matters and update them on latest research. The 20 
judges involved in the pilot will receive training in January, 
and it will be extended to all District Court trial judges 
later next year through the Institute of Judicial Studies.

Although the pilot is relatively modest in ambition, it has 
the potential to make a significant contribution. It will test 
how much process improvements can lessen trauma for 
participants and, just as importantly, indicate whether other 
supplementary measures will be required to achieve this.

Judges of the District Court feel a duty to explore and 
test every tool within our means to ensure the timely, 
impartial delivery of justice in this sensitive area. This is an 
important step. I look forward to the goodwill and co-op-
eration of members of the bar in helping us achieve that. ▪

Jan-Marie Doogue
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Object
1. The object of these guidelines for best 

practice (“the Guidelines”) is to improve 
case and trial management of offences of 
sexual violence.

2. The guidelines operate completely 
within existing jury trial practice under 
the Criminal Procedure Act (“Act”), the 
Criminal Procedure Rules (“Rules”) and 
case and trial management techniques.

3. The guidelines are designed to reduce 
pre-trial delay and to ensure flexible, 
workable trial arrangements.

Entry of cases into the 
sexual violence court pilot
4. Charges covered by the sexual violence 

court pilot (“the Pilot”) are those listed 
in Appendix (1) where the defendant has 
pleaded not guilty and elected trial by jury.

5. The case enters the Pilot at the time of a 
case review hearing.

Designated judges
6. Only judges designated for the purpose 

may preside over a case in the Pilot. (Any 
reference to “a judge” or “the judge” in 
the Guidelines is to a judge designated 
in accordance with this guideline.) The 
Chief District Court Judge will designate 
judges from time-to-time based on 
experience and training.

The case review hearing
7. All cases in the Pilot must be dealt with 

by a judge at the case review stage.
8. All defendants must be present at the 

case review hearing unless attendance 
has been specifically excused, in advance, 
by the judge.

9. Both Crown and defence must engage 
in case management discussions and 
jointly complete the case management 
memorandum (CMM) as directed by s 55 
Act.

10. The CMM must contain the matters set 
out in s 56 Act and r 4.8 Rules. It must 
also contain a summary of facts.

11. Judges must be prepared to engage their 

power under s 364 Act to make a costs 
order for procedural failures.

12. At the case review hearing the judge, 
apart from the matters set out in ss 57 
and 58 Act, shall enquire into and make 
appropriate directions as to:
12.1 whether the case is, or has been 

identified as, a case falling within 
the Court of Trial Protocol;

12.2 whether there are issues of 
disclosure, including disclosure by 
a non-party;

12.3 whether there are issues of joinder 
of charges and/or defendants under 
s 138 Act;

12.4 alternative ways of giving evidence 
under ss 102 – 107 Evidence Act 2006;

12.5 admissibility of evidence including 
but not limited to, propensity, 
complaint;

12.6 the length and content of evidential 
video interviews, and whether they 
can be truncated or reduced in length;

12.7 the need for interpreters;
12.8 the need for communication 

assistance under s 80 Evidence Act 
2006;

12.9 support persons under s 79 
Evidence Act 2006;

12.10 the likelihood of expert evidence 
(forensic, counter-intuitive, 
medical) and the availability of 
expert reports;

12.11 likely trial length;
12.12 any other likely pre-trial 

applications.
13. All judicial directions will be recorded in 

writing and distributed to the Crown and 
defence.

Trial callover
14. All cases in the Pilot must be dealt with 

by a judge at trial callover stage.
15. All defendants must be present at the 

trial callover hearing unless attendance 
has been specifically excused in advance 
by the judge.

16. Both Crown and defence must file trial 
callover memoranda as required by s 87 
Act and r 5.6 Rules. The memoranda 

must contain the information required by 
s 88 Act and r 5.8 Rules. In addition, the 
trial callover memoranda must address 
the directions given by the judge at the 
case review hearing.

17. At the first trial callover, dates will be 
allocated for any pre-trial application and 
the trial.

18. Further callovers, prior to trial, will be a 
matter entirely within the discretion of 
the judge.

19. As well as dealing with the matters 
set out in paragraph 16, the judge will 
enquire into, and make such necessary 
directions about:
19.1 whether court and witness 

facilities have been explained to the 
complainant, and inspection has 
been arranged;

19.2 whether a complainant intends 
to view his or her evidential video 
interview before trial;

19.3 witness availability.

Trial
20. The testing of electronic equipment, 

eg CCTV used for the complainant’s 
evidence, is to be done in court as part of 
the trial process.

21. The judge is to ensure flexibility for the 
evidence of the complainant recognising 
the complainant’s age and capacity, 
including regular breaks, early/later start 
and finish times.

22. Where the complainant gives evidence 
from another location any documents, 
eg photographs, sketches, written 
statement, letters, should be made 
available in the witness room for use by 
the complainant prior to the commencing 
of his/her evidence.

23. The judge must be alert to and intervene 
if questioning of any witness, particularly 
complainants, is unacceptable in terms 
of s 85 Evidence Act 2006.

24. The order of prosecution witnesses is 
a matter for the prosecutor, but judges 
should ensure that expert evidence 
(medical, counter-intuitive) is addressed 
to actual trial issues.

Sexual Violence Court Pilot
Guidelines For Best Practice
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You should get rid of most paper in your 
office. In this day and age, that should go 
without saying. Everything is or should be 
electronic. Here are some ways you might 
(legally) justify getting rid of the paper that 
you still have.

New paper
If you want to change your paper-hab-
its: stop printing things, and stop taking 
copies of things from clients. Don’t print 
things unless really necessary: wills and 
documents that need to be signed are an 
exception. Once a document is signed, the 
client should keep the original, and you can 
keep a scanned copy. Generally, you don’t 
need the original. You should just keep a 
scanned copy of anything the client gives 
you unless you really, really need the origi-
nal. I will talk about a scanning policy later.

Arguably, wills are an exception to this. 
Clients are likely to expect you to keep it in 
safe custody and that would be an implied 
term of your retainer, although technically 
speaking you could make it explicit that you 
don’t do that anymore and tell them they 
need to keep the original safe themselves.

The other thing you should do is add 
a clause into your terms of engagement 
that lets you get rid of paper that a client 
gives you. Something like this might work:

“If you give us a paper document, or we 
receive one on your behalf, you authorise 
us to destroy it after making an electronic 
copy of that document. We will not destroy 
Wills or any other document we have agreed 
in writing to hold in safe custody for you.”

Destroying paper in your office
By Andrew Easterbrook

348. There, the Court indicated the following paper would 
likely be the property of the solicitor:

 ▪ Cheque requisition forms and other internal requisition 
forms.

 ▪ Computer “printouts”. The Court used this term exclu-
sively in reference to trust account records and it probably 
was not intended to have wider application.

 ▪ Internal records and memoranda as to work done or 
work to be done. These included written notes of argu-
ments which the solicitor proposes to submit to court. 
The Court noted that even if fees are calculated on the 
time basis, and time included the work done making 
these records, it would not necessarily mean the records 
belong to the client.

 ▪ Internal attempted financial reconciliation documents, 
which are the working papers of the solicitor and for 
his or her benefit.

 ▪ Financial and trust account records with the exception 
of documents such as receipts for money paid for the 
client to third parties.

Conversely the following could be either the property of 
the client or solicitor. It depends on whether it is mainly 
for the benefit of the client or the lawyer:

 ▪ Notes relating to telephone attendances on persons 
other than a client.

 ▪ Records of personal attendances, or attendances at court. 
Generally these would be the property of the client, 
although (at [360]): “No doubt there may be some records 
of court attendances which are made primarily for the 
benefit or protection of the solicitor. Thus notes made 
by a solicitor when at court to remind him of what 
matters he should attend to seem to me to be a record 
wholly or substantially for his benefit or purposes and 
not for the benefit of the client. Such a record would in 
my opinion belong to the solicitor.”

 ▪ Some correspondence with any person other than 
the client. Correspondence is most commonly sent or 
received by the solicitor as agent for the client, and 
in that case it belongs to the client. But in some cases 
the predominant purpose of correspondence would be 
for the solicitor’s benefit, and would therefore be the 
property of the solicitor.

Wentworth is probably no longer good law. The problem 
with the Wentworth categories, which refer to different 
physical things created for different purposes, is that they 
cannot be comfortably applied to today’s legal office which 
revolves around information, not paper. Wentworth focuses 
on proprietary rights. Today, courts will struggle to apply 

Old paper
I encourage you to read Andrew Beck’s opinion for the 
NZLS, “Ownership and Retention of Records on Termination 
of Retainer”. It is very helpful and a lot of what I say below 
is drawn from that opinion.

As Mr Beck notes, the main problem with getting rid of 
the paper on old files is that it might not belong to you.

The most recent judicial analysis of a client’s proprietary 
claim to paper on a solicitor’s file is too old to be really 
helpful. It was in Wentworth v De Montfort (1988) 15 NSWLR 

Andrew 
Easterbrook

❝ Don’t 
print things 

unless really 
necessary: 

wills and 
documents 

that need to 
be signed are 
an exception
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those categories to a completely electronic file, and will 
need to grapple (as they did in a different context in Dixon 
v R [2014] NZCA 329 and [2015] NZSC 147) with the dis-
tinction between whether data on a computer system is 
information or property.

So perhaps a solution for the brave among us is to 
assume Wentworth is outdated and that taking a propri-
etary approach to solicitor’s files is just simply wrong.

One might argue the real value in most of a file today 
is in the information, not the paper that happens to be 
printed or received. On that reasoning, provided there’s 
no prejudice to the client, you could safely do what you 
like with the actual bits of paper. The client would have 
nothing to complain about since he or she doesn’t have 
property in the information.

I like this argument. On the question of prejudice, see 
below.

For those who aren’t willing to ignore New South Wales 
Court of Appeal authority, applying Wentworth means that 
at least some items on the paper files will almost certainly 
be the property of the client. It follows that without client 
authority, you can’t scan and destroy those pieces of paper.

Options
All of your options involve proactive decision making and 
resource costs. Your easiest option is to scan the whole 
file (whether it is six months old or six years old) and 
send the paper back to the client. It would be wise to 
make sure you’re sending it to an up-to-date address to 
avoid an embarrassing privacy complaint. This might suit 
a large proportion of you.

For those who don’t want to do that, there are still a 
couple of options.

The first is to check whether you have had a term in 
your retainer authorising the destruction of documents 
after a set period. Some firms have a clause stating they 

A note from the Law Society

Client file policies
There is guidance available on the Law Society’s website 
for lawyers looking to implement or refresh their client infor-
mation policies. Andrew Beck’s opinion on “Ownership and 
retention of records” can be accessed at www.lawsociety.
org.nz/__data/assets/pdf_file/0003/69762/Ownership-and-
retention-of-records-opinion-Apr-2014.pdf. A sample terms 
of engagement under the Lawyers and Conveyancers Act 
(Lawyers: Conduct and Client Care) Rules 2008 (RCCC) which 
provides a section on “Documents, records and Information” 
may also be accessed at www.lawsociety.org.nz/for-lawyers/
regulatory-requirements/client-care.

Lawyers wishing to adopt an “electronic only” file policy 
are encouraged to consider communicating this directly to 
clients at the beginning of the retainer. This may be helpful to 
avoid any client confusion or complaint arising down the line. 
Consideration should also be given to the potential impact 
on a lawyer’s ability to assert a lien over a ‘file’ and a client’s 
right to uplift their documents and file upon termination of 
the retainer (under rule 4.4.1 of the RCCC).

Any client file policy adopted by a lawyer should also be 
informed by a lawyer’s obligations under the Privacy Act 
1993 (in addition to any contractual provision or regulatory 
requirements under the Lawyers and Conveyancers Act 2006). 
There is guidance in relation to protecting client’s personal 
information available at www.lawsociety.org.nz/practice-
resources/practice-briefings/Protecting-clients-personal-
information-2014-06-19-v1.pdf. General information and 
assistance concerning privacy rights and obligations can 
be sourced on the Privacy Commissioner’s website at www.
privacy.org.nz.

Photo by Rosemarie Voegli CC-BY

35



will destroy files after something like seven years. If you do, then scan-
ning and destroying the file after that time has expired is unlikely to be 
a problem, as long as you don’t destroy anything you’ve agreed to hold 
in safe custody.

If you don’t have such a term, or want to get things done faster, you’d 
need to rely on the presence of an implied term in the retainer. The test 
for whether a term can be implied into a contract is (probably) whether 
a reasonable reader of the contract, knowing all its provisions and the 
surrounding circumstances, and provided (i) the reasonable reader is 
treated as reading the contract at the time it was made and (ii) he would 
consider the term to be so obvious as to go without saying or to be 
necessary for business efficacy; would understand it to be implied. (See 
Marks & Spencer plc v BNP Paribas Securities Services Trust Co (Jersey) Ltd 
[2015] UKSC 72 at [23], referred to by the Supreme Court in Mobil Oil New 
Zealand Limited v Development Auckland Limited [2016] NZSC 89 at [81].)

In my view the case for such an implied term is at least arguable, and 
probably already reflects standard practice for a large number of firms. I 
wonder how many ask for client consent before shredding a hard-copy 
letter which has also been received via email. Under Wentworth doing so 
would be tantamount to conversion. But any implied term must require 
the absence of prejudice. I do not think 
a case can be made for an implied term 
where destruction would detrimentally 
affect a client.

Policy and prejudice
If we look at how to avoid any prejudice, it 
also gives a good starting point for drafting 
a good scanning policy which you should 
have regardless of the justification you want 
to use to eliminate paper.

The first obvious case of prejudice is the 
destruction of wills (see Re Crawford [2014] 
NZHC 609), including revoked wills in case 
a later one is found to be invalid.

I have also heard of some lenders requir-
ing original trust deeds, so that could pose a 
problem if you can’t convince them to rely 
on a certified copy. Consider deleting the 
words “I have sighted an original” from your 
certified copy stamp, and instead, putting 
a good scanning policy in place so that you 
can still certify a document printed from a 
scan is a true copy of the original.

There is a provision in the ADLS agree-
ment for sale and purchase of business 
(fourth edition) at clause 3.3(2)(a) requiring 
the vendor to “deliver” the lease and a duly 
executed assignment of lease to the pur-
chaser, and arguably that might mean the 
paper copies. There may be other situations 
you can think of (one colleague mentioned 
ships’ mortgages) but I expect they will be 
rare. It would be handy to have a list of 
things that should not be destroyed under 
any circumstances.

The other potential concern is evidential 
admissibility. Andrew Beck’s comments 
at [74] to [84] are helpful. In my view the 

simplest way to address this potential 
issue is to put in place a scanning policy 
that would ensure all scanned docu-
ments comply with s 25 of the Electronic 
Transactions Act 2002. Compliance with 
that is quite likely to satisfy the court since 
the focus is on the integrity of the infor-
mation.

With those matters in mind I suggest 
that a scanning policy should require the 
following matters to be recorded for all 
scanned documents:

 ▪ a description of the document – at min-
imum, its title or description, category 
and author;

 ▪ a standard of minimum quality, and what 
categories of documents (if not all docu-
ments) should be colour scanned;

 ▪ a flag to show whether an electronic 
record is a copy made directly from an 
original document, and whether the 
original has been destroyed;

 ▪ information showing who scanned it 
and when; and

 ▪ some way to prevent alteration or dele-
tion of certain scanned documents (for 
example, anywhere the “original” flag 
is present, prevent deletion).

You may also like to include in the policy a 
list of circumstances in which OCR should 
be enabled. You must be confident that all 
staff scanning documents are trained in 
recognising different types of documents 
to ensure compliance with your policy.

With such a policy in place, you can 
effectively argue (as required by s 25) that 
scanned documents reliably maintain the 
integrity of the information, and are readily 

accessible so as to be usable for subsequent reference.
Provided a document isn’t on the “do not destroy” list, compliance with 

the policy should avoid prejudice, and therefore allow its destruction. This 
applies whether you disagree with Wentworth and are taking an infor-
mation-based approach to documents, or are relying on an implied term.

As an aside, some might wonder why we can’t simply rely on s 25 
of the Electronic Transactions Act to scan and destroy documents. The 
reason is that the phrase “legal requirement” in that section is defined and 
limited to enactments, and only those that aren’t excluded by schedule 
3. It doesn’t cover contractual or tortious requirements to keep paper.

An amendment and broadening of s 14 would be great, and could bring 
us into line with the UN Model Law on Electronic Commerce, on which 
our Act is based. I do not know why our version is so restrictive.

If you don’t want to disregard Wentworth, and don’t want to send back 
paper files to clients, and don’t have a term authorising destruction in 
your retainer, and don’t want to assume there is an implied term in the 
retainer, then you can’t destroy old paper files. Instead you’ll need to get 
in touch with your client and ask them what to do. It’s probably not the 
end of the world. ▪

Andrew easterbrook is a senior lawyer at Webb Ross McNab Kilpatrick in Whangarei.
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The court may appoint an interim liquidator in order to 
maintain the value of a company’s assets during the period 
following the filing of a liquidation application.

This is a powerful safeguard in regard to the assets of 
a company and it is often overlooked by those seeking 
to liquidate a company. The court may appoint interim 
liquidators if:

 ▪ the company’s assets are in jeopardy;
 ▪ the status quo should be maintained; and
 ▪ the interests of creditors require a safeguard.

However, there are three main preconditions to the interim 
liquidator’s appointment:

 ▪ a liquidation application must be filed which discloses 
good grounds for putting the company into liquidation;

 ▪ there must be a need for urgency; and
 ▪ the circumstances must justify the appointment of an 
interim liquidator.

The court retains discretion as to whether the appoint-
ment ought to be made. The court will only exercise its 
discretion if it is necessary or expedient to maintain the 
value of the assets owned or managed by the company. 
The word expedient means “fitting, suitable, desirable or 
convenient”. This has been said to import a relatively low 
threshold.

Associate Judge Gendall (as he then was) in Apostolakis 
v Café Italiano Wellington Limited [2011] NZHC 392 was 
to decide a case between the two co-proprietors of the 
company who had fallen out.

In that case, the liquidation application had been made 
on “just and equitable grounds”, and one of the co-propri-
etors of the company led evidence that the assets of the 
company were in danger of being dissipated by the other 
co-proprietor. The court granted the application for the 
appointment of an interim liquidator, on the grounds of 
preserving the status quo and on the grounds of urgency.

This case emphasises the power of s 246 of the Companies 
Act 1993. It may allow an independent party to take con-
trol of the company in order to protect the assets at a 
crucial time.

As Justice Williams said in Elders Pastoral Holdings Ltd 
v NZ Ostriches Ltd:

“It is nonetheless to be borne in mind that the appointment 
of an interim liquidator trenches across director’s powers, 
affects a major irruption into the company’s business and, to 
a large degree, amounts to a pre-judgment on the winding-up 
application itself. Hence the necessity for an applicant to 
demonstrate a good prima facie case for liquidation and a 
cautious approach to the question as to whether the Court 
is satisfied that the statutory criteria have been met.”

Appointment of interim liquidators
By Brent Norling Interim liquidators will be given very simi-

lar powers to “actual” liquidators. For exam-
ple, they will be able to take possession of 
and protect assets, take possession of books 
and records and documents of the company, 
examine under oath those with knowledge 
of the company’s affairs. Accordingly, the 
appointment of an interim liquidator can 
be a powerful tool to ensure that the com-
pany’s assets and records are maintained 
while the liquidation application works its 
way through the court’s processes.

Associate Judge Bell in NZNet Internet 
Services Ltd (in Liq) v Engini Ltd [2015] NZHC 
2713 was of the view that the appoint-
ment of an interim liquidator was useful 
to recover assets that may have been dis-
posed of. His Honour was also minded to 
appoint the same liquidators as appointed 
to the creditor because of the way in which 
they had conducted the liquidation of the 
creditor and because “unlike some vanilla 
liquidations, they have pursued the inter-
ests of creditors of NZNet Internet Services 
Ltd vigorously”.

The primary duty of interim liquidators 
is to preserve the status quo with the least 
harm to interested persons. However, in cer-
tain circumstances the court will authorise 

Brent Norling

interim liquidators to take positive steps outside of preser-
vation of the status quo. For example, sale of assets, trading 
the business of the company, examination of officers of the 
company, and conduct, defend and compromise claims 
against the company.

The interim liquidator’s remuneration is usually paid 
from the assets of the company in the same way a liqui-
dator is paid.

Failure to appoint an interim liquidator can sometimes 
result in a pyrrhic victory for the creditors. In particular, 
by the time the liquidation application is determined, the 
assets of the company may be whittled away by those 
who retain control. While a liquidator may seek to claw 
back assets, often the time and expense involved can be 
onerous to such an extent that a liquidator may not pursue 
those matters.

There is a process to be followed should one seek such an 
appointment and one needs to move the Court promptly 
to avoid losing the opportunity that an interim liquidator 
provides. ▪

brent Norling (brent@norlinglaw.co.nz) is a director of Norling 
Law Limited. 
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Two immediate evidence-based steps need 
to be implemented so the New Zealand 
justice system can appropriately respond 
to people with mental health needs. These 
two steps are:

 ▪ positioning psychiatric nurses within all 
police stations as Police Liaison Nurses 
(PLN) not just selectively, aiding earliest 
identification of mental health issues; and

 ▪ multi-sourced, legislated funding – allo-
cating annual social spend for impaired 
defendants for social service to be deliv-
ered via the existing justice system is 
imperative. Including funding of special-
ist courts that operate within a thera-
peutic jurisprudence model is optimal.

The conundrum of “mad, sad or bad” con-
fronts police, medical and criminal jus-
tice staff routinely in an untidily human 
manner.

Moving from institutionalised to 
under-resourced community care for men-
tally impaired has allowed gaps in care to 
increase.

The “gold standard” legislated special-
ist courts, and allocated access to well-
equipped social services, currently eludes 
national availability.

How can New Zealand economically 
and fairly begin to follow well-established 
overseas models of efficient judicially co-or-
dinated, directed delivery of services to 
impaired defendants (a version of “assertive 
community treatment” (ACT))?

Identification at the door
Recently recognised impairments (such 
as fetal alcohol spectrum; acquired brain 
injury and neuro-psychological addictions 
– through to delusional psychoses – from 
isolationist-insomniac internet war-gam-
ing/pornography or gambling) add to “plain 
vanilla” alcohol and drug physical addictions.

Impairments genetically rooted, such as 
psychotic or mood disorders, are obviously 
aggravated by deteriorating social envi-
ronments (housing/medicine instability).

Identifying impairment can be half the 
solution to build insight; allowing early 
criminal justice brushes to actually be pro-
ductive. It may be as simple as remediating 

The toll on the ‘revolving door’
By Julie O’Brien

sleep for a 15-year-old who is becoming a 
fixated online warlord, or as complex as 
unmedicated genetic psychosis.

Unattached funding
Improving applied value of rationed, gen-
eral adult mental health services (GAMH), 
Forensic Mental Health Services (FMHS) 
and social spending means connecting to 
need, at the court door.

Siloed public funding currently trickles 
through government departments or dupli-
cated publicly funded organisations with 
innumerable policy tags, but no patient/

individual attachment. Meanwhile, mentally disordered community mem-
bers (those missing-in-action from community mental health services 
or truanted school rooms) are left to whanau and friends and prisons.

Judicial directed intervention
Mental health courts work, as M Edgely outlines in his article “Why do 
mental health courts work? A confluence of treatment, support & adroit 
judicial supervision”, International Journal of Law and Psychiatry 37 (2014).

“Charges are adjourned while offenders are engaged with services 
designed to reduce offending and to improve health and psychosocial 
functioning.

“A judge supervises a multi-disciplinary team that determines the most 
appropriate interventions for the offender, who is required to report back 
to the court at periodic status hearings.”

These steps work, first by increasing early identification of offenders 
with escalating ‘nuisance’ or ‘minor violence’ convictions who have a 
mental health problem as part cause. They work by dividing cost up by 
imperative, and tagging accountability to siloed institutional funders for 
each of an individual’s associated social problems overseen by a judge.

They work by maximising the social benefit-from-existing criminal justice 
institutional contact and cost, functioning as a ‘review and co-ordination 
court’. They encourage defendant insight into mental disability through 
a judicial ‘tincture of coercion’ (leverage) to be applied to defendants in 
brushes with our criminal justice system before the bottom of the cliff.

Police Liaison Nurses
Police callouts to incidents involving mental health directly, and indirectly, 
are statistically increasing.

Trials begun in Rotorua in 2001, extended to Christchurch and Counties 
Manukau, funded by DHB’s GAMHS, employed a psychiatric nurse (holding 
Duly Authorised Officer status) for 40-hour weeks from a base within a 
police station in each territory.

The PLN provided timely historic health information, advice on needs/
supervision and assessments of detainees, advocacy for diversion where 
appropriate, facilitated community GAMH service and/or admission, and 
an educative and role modelling function for police around interactions 
with mentally impaired detainees.

Julie O’Brien
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The Police national computer systems enable relevant 
health information about mental impairment to be flagged 
for individuals if appropriate so that consistency of care 
treatment for detainees is achieved on any subsequent 
police contacts.

The evaluative report to Head Office of Police in Wellington 
on this local initiative in 2008 found it achieved significant 
gains for detainees with mental impairment and for police 
in fulfilling their role.

It would have to be described as an overwhelming success 
in terms of results for limited resource use, one full-time 
equivalent nurse.

In 2012 the Assistant Police Commissioner urged Health 
Ministry support for expansion of the scheme.

The presence of the PLN enabled police to confidently 
conduct significantly more preventative policing, enhanc-
ing community safety, and enabling earlier intervention 
with people who were “falling between the cracks” in the 
community and becoming lost to GAMHS.

Seamless mental health service integration and data 
transfer between FMHS and GAMHS to identify, and consist-
ently follow treatment plans for patients, with attitudinal 
education of GAMHS staff as necessary, is vital to provide 
a one-stop ACT programme.

In the United Kingdom, PLN were trialed in 10 large 
metropolitan areas in 2014 with such success in trans-
fers to care and reduced recidivism that further Health 
Ministry funding is allocated presently to position PLN 
(and additional Court LN) around the United Kingdom 
more comprehensively by 2017.

Case studies from England even suggests the educative 
effect upon police of on-site nurses has enhanced police 
confidence to understand “fluidity” of clinician diagnostics 
and on occasion contest them by seeking second medical 
opinions for detainees considered “fit to remain in custody” 
by certain clinicians (contrasting with recommendations 
for hospital review needed).

Wrap-around accountability
Federal Police in Australia recommended legislating 
requirements for inter- and intra-ministry and wider 
agency agreements after finding voluntary memoranda 
of understanding did not keep siloed funders committed.

An example of such legislation now appears in the 
Victorian Magistrates’ Court Act 1989 where a unique docket 
court operates. The Victoria Magistrates Court Assessment 
and Referral Court (ARC) and Court Integrated Service 
Program examples a specialist docket court for case man-
agement of selected mentally impaired defendants. ARC 
began in 2009 and is now into its second four-year pilot 
period. Its 2014 evaluation found a benefit-cost ratio of 
2.24 taking into account monetarised benefits of reduced 
incarceration, crime cost and compliance cost of com-
munity orders.

ACT can be a lengthy, and resource intensive process for 
individuals twice stigmatised, by mental impairment and 
justice involvement. Inter and intra-ministry or agency 
minimum service level/funding legislated memoranda of 

understanding ensure institutions embed (and, crucially, 
predictably fund) a “partnerships in care” service approach.

The trialed Te Kooti o Timatangahou “Court of New 
Beginnings” within mainstream Auckland District Court 
since 2010 clearly had the requisite collaborative intent. But 
without binding inter-ministry memoranda of understand-
ing, and no extra funding, it was “from day one, identifying 
gaps in service delivery all the time” and has struggled to 
secure continuity or even representation from “key players” 
to service its participants, according to K Thom.

The best wills and utmost competence within “specialist” 
courts dealing with impaired defendants will not help if 
effective, predictably available housing, GAMH follow-up 
and addiction and education do not get committed invest-
ment.

Squeaky revolving door needs 
multiple oils
Where mentally impaired offenders have already fallen 
away from primary first level health care supports, edu-
cation or housing, then resolution necessarily starts at 
the more interventionist level of ACT, demanding special 
resourcing.

It is important to insist the “money follows the patient”.
Reinforcement of the primacy care role of GAMHS for 

all patients as a Mason Commission principle is routinely 
overlooked.

Forensic AMHS must not be a segregation tool for access 
to “other” custodial care as criminal offending escalates. 
The principle which must underpin any criminal justice 
reforms is that the primacy of responsibility for mentally 
unwell rests with the GAMHS.

“It is important to build any reforms in such a way as 
not to bypass the mental health and other service sys-
tems or allow them to shirk their responsibilities,” say 
R Bernstein and J D Seltzer in “Criminalization of People 
with Mental Illness: The Role of Mental Health Courts in 
System Reform”.

Earliest identification of a defendant or person of notice 
to police as an individual with unmet mental health needs 
can enable creative use of existing discharge/diversion, 
Intensive Supervision and Judicial Monitoring, or sentenc-
ing indications/suspension or resentencing mechanisms.

Existing or bespoke criminal justice procedures pro-
longing judicial involvement can be used to legitimately 
underpin a benign “tincture of coercion” to realistically 
attempt to re-establish all necessary “other funded” social 
and medical supports and hold social spenders account-
able to provision those personalised supports to oil the 
revolving court door. ▪

Julie O’brien is a Wellington lawyer who, among other roles 
in New Zealand and Australia, was previously a Senior Crown 
Prosecutor with three regional Crown Solicitors in New Zealand 
over 25 years. This article arises from research for a “wild card” LLM 
paper, and the 2015 International Therapeutic Justice Conference 
hosted by Auckland University. The full references for this article 
are available from the author via the LawTalk Editor.
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PROGRAMME

  
7.5 CPD hours

Philip Strang, plus
Niamh McMahon (AK)
Simon Price (CH)

To qualify as a trust account supervisor, you must complete 
40-55 hours’ preparation, attend the assessment day and pass 
all assessments. 

Auckland

Christchurch

16 Nov

23 Nov

FIDUCIARY 
RELATIONSHIPS

  
3.5 CPD hours

  
2 CPD hours

Dr Gerard Curry
Peter Whiteside QC

Fiduciary obligations are fundamental to all lawyers’ 
practice. This seminar covers the nature and extent of the 
duties, remedies for breach, and an update on case law since 
the Lawyers and Conveyancers Act came into force ten years 
ago. 

Christchurch

Wellington

Auckland

Webinar

22 Nov

23 Nov

24 Nov

23 Nov

PRACTICE & PROFESSIONAL SKILLS

READING ACCOUNTS 
AND BALANCE SHEETS

  
7 CPD hours

Lloyd Austin A workshop to enable you to unlock the mysteries of 
financial documents, gain an insight into the world of 
accounting and make you more effective and confident 
when advising your clients on financial matters.

Hamilton

Christchurch

Wellington

Auckland

7-8 Nov

9-10 Nov

14-15 Nov

16-17 Nov

MEDIATION FOR 
LAWYERS PART B – 
CIVIL/COMMERCIAL AND 
FAMILY

  
15 CPD hours

Denise Evans 
Virginia Goldblatt
Geoff Sharp

This workshop builds on the NZLS CLE workshop Mediation 
for Lawyers Part A which provided opportunity to 
understand the process of mediation and to learn to think 
like a mediator – not a lawyer. It provides further opportunity 
to observe a civil mediation, to dissect it and to practise 
mediation skills.

Auckland 25-27 Nov

IN SHORT - AUCKLAND

ASSET PROTECTION – 
TOOLS AVAILABLE

  
2 CPD hours

Geoff Harrison
Jennifer Perry

This presentation will outline some of the tools that you 
can employ when advising your clients on how to protect 
their assets. It will include consideration of some of the 
developments in the law relating to express and constructive 
trusts.

Auckland 27 Oct

BODY CORPORATE 
GOVERNANCE

  
2 CPD hours

Liza Fry-Irvine
Joanna Pidgeon

A strong working knowledge of the body corporate 
governance regime under the Unit Titles Act 2010 is 
essential, whatever the nature or size of the development. 
This presentation will ensure you are well equipped to give 
practical body corporate governance advice to protect 
chairs and committee members from personal liability and 
are up to date with recent case law in this area. This In Short 
is based on the webinar held in September. 

Auckland 8 Nov



Lawyers 
Complaints Service

Suspended for 
running a banking 
service
Greg Roderick Stewart has been suspended 
for 18 months for failings in the operation of 
his trust account and operating a business 
that provides services to clients, which are 
unconnected with regulated services. Mr 
Stewart ran a banking service.

Mr Stewart’s suspension began on 6 
September 2016.

In [2016] NZLCDT 28, the New Zealand 
Lawyers and Conveyancers Disciplinary 
Tribunal noted that this was the first case 
where it had considered a breach of rule 
5.5.1 of the Rules of Conduct and Client Care.

Mr Stewart, who has been a lawyer for 
some 32 years, has practised on his own 
account with a trust account since February 
2009.

During a routine inspection by a Law 
Society inspector in February 2014, a 
number of irregularities were noted in 
Mr Stewart’s trust account record keep-
ing. These fell into four categories: failure 
to keep adequate records, client balances 
overdrawn, failure to reconcile trust bank 
accounts with the trust ledger, and incor-
rectly certifying compliance with the 
Lawyers and Conveyancers Act 2006 and 
regulations.

The irregularities extended over a three-
year period, and each time Mr Stewart was 
required to certify to the New Zealand Law 
Society that his trust account was prop-
erly reconciled, he did so. Mr Stewart told 
himself that the residual errors he carried 
forward each month “did not negatively 
impact on his clients, and that his manual 
system for correction complied with Law 
Society requirements”.

“By his guilty plea he acknowledges that 
this was not the case,” the Tribunal said, 
noting that “Mr Stewart has acknowledged 

“In referring to a solicitor’s trust account 
the [Company A] website says: ‘The solic-
itor’s firm holds an account in an “AAA” 
rated New Zealand Bank ... Under this 
Trust Account the money is deemed in 
law not to be an investment in the bank 
but money belonging to the law firm’s 
clients and therefore in the event of bank 
insolvency this account is not merged with 
other depositors.’”

Providing banking services
When a client was referred to Mr Stewart by 
Company A, the Tribunal said, he provided 
a letter of engagement which was issued 
on behalf of his firm and Company A. That 
letter recorded services provided as “rep-
resentation within New Zealand including 
the provision of banking services through 
our solicitors trust account with the Bank 
of New Zealand”.

Mr Stewart said that only five clients 
were provided with banking services in 
the absence of legal services.

“However, he did concede in evidence 
that one of these clients did generate a 
very high number of transactions through 
foreign currency accounts with third party 
customers.

“For completeness we note that one 
of the five clients to whom banking ser-
vices alone was provided is a principal at a 
Panama-based law firm,” the Tribunal said.

Expert opinion
The standards committee provided the 
Tribunal with an expert opinion from Dr 
Duncan Webb. Dr Webb commented on the 
purpose of rule 5.5 of the Rules of Conduct 
and Client Care. This rule related to “con-
flicting business interests”.

“I also note that the provision of services 
other than regulated services under rule 
5.5 requires they be ‘associated’ with the 
provision of regulated services,” Dr Webb 
said. “Given the purposes of the rule I 
understand that to mean that provision 
of the service must assist in the effective 
completion of the legal/regulated work that 
the lawyer is undertaking.

“In short a lawyer may not run a side 
business through his or her law firm offer-
ing services other than legal services,” Dr 
Webb said.

Directorship
In terms of his role as a director of Company 
A, Mr Stewart expressed concerns that at 
no time was he asked to attend a director’s 

the seriousness of his offending by his early 
guilty plea.”

Even more serious
The second charge he faced – running a 
business that provides services uncon-
nected with regulated services – was “even 
more serious,” the Tribunal said.

“That is because it reflects seriously on 
the practitioner’s lack of judgement, a fact 
which is recognised by Mr Stewart him-
self and precipitated his current retirement 
from practice.”

The Tribunal also said that it considered 
that if lawyers were to use the “privileged 
status” of a lawyer’s trust account to pro-
vide banking services, as happened in this 
case, there was a “serious risk” of lawyers 
breaching their obligations to uphold the 
rule of law and facilitate the administration 
of justice in New Zealand.

Mr Stewart became acquainted pro-
fessionally, and later as a friend, with a 
former lawyer.

That former lawyer told Mr Stewart of his 
wife’s company, Company A, which was 
assisting overseas people who wished to 
migrate to New Zealand with funds. Those 
people would, at some stage, require legal 
services.

Mr Stewart was persuaded he could be 
of assistance as a director of the company.

Company A’s website promoted Mr 
Stewart’s firm as a provider of banking ser-
vices through his solicitor’s trust account. In 
particular, it promoted the benefits of funds 
being held in a solicitor’s trust account.

“It contrasts the trust account with an 
ordinary bank account,” the Tribunal said, 
“in statements such as: ‘Since European 
banks are not Government guaranteed, the 
chance of bank accounts being frozen in 
upcoming European crises is quite signifi-
cant, further with new anti-money launder-
ing laws designed to allow banks to freeze 
funds until further investigation, many high 
wealth depositors have found their money 
frozen in Europe with the onus on them to 
prove where funds came from.’
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Suspension 
follows drug 
convictions
Following his conviction for possession of 
drugs and drug utensils, Wellington lawyer 
Keith Ian Jefferies has been suspended for 
six months by the New Zealand Lawyers 
and Conveyancers Disciplinary Tribunal.

Mr Jefferies’ suspension began on 10 
October 2016.

In [2016] NZLCDT 29, Mr Jefferies admit-
ted having been convicted of offences pun-
ishable by imprisonment which tend to 
bring the legal profession into disrepute.

He was convicted on two counts of pos-
sessing Class A drug methamphetamine, 
one count of possessing Class C drug 
bk-MDMA, and one count of possessing 
utensils. The District Court fined Mr Jefferies 
$1,300, declining to discharge him without 
conviction.

Mr Jefferies appealed to the High Court, 
which upheld the sentence.

When searched by police, rather than 
maintain his right to silence, Mr Jefferies 
told police the items in his car belonged to 
someone else, said the same about those 
in his office and commented that other 
people visited his home

“In other words he lied about the own-
ership or possession of the items,” the 
Tribunal said.

Serious offending
“We consider the offending to be of a serious 
nature, although not at the very high end, 
or such as would impact directly on clients.”

The Tribunal distinguished Mr Jefferies’ 
situation from previous cases involving pat-
terns of addiction. That was not the case 
here (and Mr Jefferies provided evidence 
in relation to this).

The Tribunal noted Mr Jefferies’ guilty 
plea in the criminal jurisdiction, as well 

as his acknowledgement of the discipli-
nary charge as factors which counted in 
his favour.

Apart from one previous unsatisfactory 
conduct finding, he did not have a disci-
plinary history of significant concern, the 
Tribunal said. “He has practised for approxi-
mately 30 years in an area of law which can 
be stressful and has not remunerated him 
well. He should certainly be given credit for 
serving the community this way.”

Any penalty short of suspension, the 
Tribunal said, would not reflect a propor-
tionate response to the offending.

“We are aware that suspension of any 
kind will impose a financial burden upon 
Mr Jefferies. We take account of that and 
his age, 67 years, in imposing the short-
est period of suspension which properly 
reflects the profession’s disapproval of his 
conduct,” the Tribunal said.

“We also note the practitioner’s offer to 
undertake random testing as directed by the 
Law Society. We consider this is a proper 
and protective measure.”

Censured
The Tribunal also censured Mr Jefferies, 
ordered him to pay the New Zealand Law 
Society $7,861.86 standards committee costs 
and $2,909 Tribunal costs. It ordered Mr 
Jefferies to submit to random drug tests 
as directed by the Law Society.

“As a lawyer with statutory and ethical 
obligations to uphold the law, you have 
chosen deliberately to break the law,” the 
censure states.

“You say this was behaviour in the nature 
of ‘dabbling’ in drugs, and brought about 
by the stress of overwork and is a never 
to be repeated aberration.

“The Tribunal accepts that assertion but 
despite that, your behaviour was behaviour 
that would not and should not be accepted 
by your professional colleagues and the 
public in general as the type of behaviour 
in which a lawyer should engage.

“The right to practise law is a privilege. 
With that privilege comes obligations. 
In breaching those obligations you have 
abused the privilege.

“That abuse must be marked by the 
Tribunal by way of a censure that will be 
recorded against your name and be read by 
members of the public at large and your pro-
fessional colleagues and will demonstrate 
that this Tribunal, on behalf of the legal 
profession, will not allow such aberrant 
behaviour to be unmarked.” ▪

meeting, did not ever see annual accounts, 
nor was asked to sign any minutes. He 
said he resigned within a year because of 
his concerns.

“The records of his communication with 
the inspector … would indicate the resig-
nation was rather more prompted by the 
practitioner’s wish to co-operate fully with 
the inspector, who was clearly expressing 
concerns about the banking business,” the 
Tribunal said.

Mr Stewart said that his concern about 
his own naivety in relation to the banking 
services had, in part, prompted his guilty 
plea and retirement from practice.

“The risks of a practitioner allowing his 
trust account to be utilised in the manner 
that has occurred here, particularly via 
the intermediary of a company such as 
[Company A] in which the lawyer had no 
day-to-day management or even more dis-
tant governance role, are obvious.

Very serious
“We consider this very serious conduct 
indeed,” the Tribunal said.

The Tribunal also noted that Mr Stewart 
had been a practitioner for 32 years, and 
before the events leading to this matter 
had an unblemished disciplinary record.

“He deserves considerable credit for this.
“We also regard Mr Stewart’s decision 

to remove himself from legal practice vol-
untarily as demonstrating insight into his 
offending, and his lack of judgement in 
relation to the banking matters. His disap-
pointment in himself and contrition at let-
ting down his own professional standards, 
and his profession as a whole, was evident 
from his presentation at the hearing,” the 
Tribunal said.

The censure
As well as the suspension, the Tribunal 
recorded the following censure:

“Mr Stewart, as an experienced lawyer, 
you understand that the holding of a Trust 
Account, with the privileges and responsi-
bilities that entails, is one of the fundamen-
tals underpinning legal practice. Anything 
other than full and diligent compliance 
with the statutory provisions regulating 
the management of the trust account will 
not be tolerated by your professional body.

“As you have acknowledged, you fell 
well short of the required standards over 
a lengthy period. You were also lacking 
in caution and diligence in the way you 
managed the referral of clients from another 

entity with which you were associated, and 
in which you appeared to place almost blind 
trust. Your suspension from the practice 
of law will give you time to reflect fur-
ther on these matters. You are censured 
accordingly.”

The Tribunal also ordered Mr Stewart to 
pay the Law Society $16,000 standards com-
mittee costs and $2,488 Tribunal costs. ▪
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Wills
black, Andrew Stewart
brasted, Paul John
carter, Jacqueline Nicole
Fenton, Raymond Anton
Harrison, John Boyd (Tim)
Henare, Temihana
Jeffries, Michael Edward
Knight, Neville William
ross, Jason McCormick Ross
Svali, Paletasala (Sala) 
Singh, Gajjan
Smith, James Anthony
taratu, Marotaua Maurice

Gajjan Singh
Would any lawyer holding a will for the above 
named, late of 14 Marwan Crescent, Auckland, 
who died on 26 July 2016 aged 55 years, please 
contact PS Pabla (Jamie), Pabla Law:
 jamie@pablalaw.co.nz
 09 213 8858  09 261 2471
  PO Box 76484, Manukau City, Auckland 2241 

DX EP75504

James Anthony Smith
Would any lawyer holding a will for the above 
named, late of Christchurch, who died on 8 July 
2016, please contact barbara chapman, Dallison 
Stone Lawyers:
 barbara@dallisonstone.co.nz
 03 366 5869
  PO Box 13166, Christchurch 8141

Jacqueline Nicole Carter
Would any lawyer holding a will dated later than 31 
July 2013 for the above named, aka Nicole, who 
died at Wellington on or about 24 September 2016, 
please contact Wayne chapman, buddle Findlay:
 wayne.chapman@buddlefindlay.com
 04 498 7302
  PO Box 2694, Wellington 6140

John Boyd (Tim) Harrison
Would any lawyer holding a will for the above 
named,  late of RD1 Pataua, Whangarei, who 
died on 23 September 2016, please contact Juliet 
Golightly, Marsden Woods Inskip and Smith:
 julietg@mwis.co.nz
 09 470 2136  09 438 4730
  PO Box 146, Whangarei 0140

Jason McCormick Ross
Would any lawyer holding a will or testamentary 
disposition for the above named, late of 195 Tiki 
Road, Kihikihi, Te Awamutu, previously of 5 
Archilles Street, Stratford, who died on 24 June 
2016, please contact Sarah Sinclair-taikato, 
thomson O’Neil & co, Solicitors:
 sarah@thomsononeil.co.nz  06 765 5299
  PO Box 20, Stratford 4352, DX NA95001

Temihana Henare
Would any lawyer holding a will for the above 
named, late of Papatoetoe, Auckland, Gas Fitter 
and Steel Fixer, who died between 12 August 2016 
and 16 August 2016, please contact robbie Harre, 
McVeagh Fleming:
 rharre@mcveaghfleming.co.nz
 09 377 9966  09 379 4230
  PO Box 4099, Shortland Street, Auckland 1140 

DX CP21506

Michael Edward Jeffries
Would any lawyer holding a will for the above 
named, late of 150 Papanui Street, Tokoroa, born 
on 27 July 1943, who died at Tokoroa on 3 October 
2016, please contact Hassall Gordon O’connor 
& cameron Solicitors:
 tok.law@xtra.co.nz
 07 886 6279  07 886 8231
  PO Box 76, Tokoroa 3444, DX GA28501

Andrew Stewart Black
Would any lawyer who has previously acted for 
or who holds a will for the above named, late of 
Auckland and previously of Te Akau South and 
Westmere, who died on 1 October 2016, please 
contact Merrin Gill, berry & co:
 mgill@berryco.co.nz  03 214 4971
  PO Box 1394, Invercargill 9840

Raymond Anton Fenton
Would any lawyer holding a will for the above 
named, late of Hamilton, formerly of Auckland, 
who died on 12 September 2016, please contact 
tom Allen, corban revell Lawyers:
 tallen@corbanrevell.co.nz
 09 837 5733  09 838 7187
  PO Box 21 180, Henderson, Auckland 0650

Neville William Knight
Would any lawyer holding a will for the above 
named, late of Hamilton, who died on 24 September 
2016, please contact Johan Niemand, Niemand 
Peebles Hoult:
 johan@nplaw.co.nz  07 959 1818
 07 959 1817   PO Box 1028, Hamilton 3240

Paletasala (Sala) Savali
Would any lawyer holding a will for the above 
named, late of Kilbirnie, Wellington, who died on 
3 September 2016 aged 62 years, please contact 
Vivienne Giles, rasch Leong Lawyers:
 lawyers@raschleong.co.nz
 04 387 7831  04 387 2432
  PO Box 14304, Kilbirnie, Wellington 6241

Marotaua Maurice Taratu
Would any lawyer holding a will for the above 
named, late of Papatoetoe, Auckland, who died 
on 2 October 2016 aged 45 years, please contact 
Amy chen, bt Law:
 amy@btlawauckland.co.nz
 09 279 0772  09 277 6925
  PO Box 200-025, Papatoetoe Central, 

Auckland 2156, DX EP75001

Paul John Brasted
Would any lawyer holding a will for the above 
named, late of New South Wales Australia, formerly 
of Wellington, born on 6 November 1957, who died 
on 26 December 2012, please contact rob Webber, 
rob Webber & Associates:
 rob@rwlawyers.co.nz
 09 377 7774  09 307 4301
  PO Box 78443, Grey Lynn, Auckland 1245

Comments concerning the suitability of any of the below-named applicants for the certificate or 
approval being sought should be made in writing to me by 27 October 2016. Any submissions 
should be given on the understanding that they may be disclosed to the candidate. The Registry 
is now advertising names of candidates for certificates of character, practising certificates and 
approvals to practise on own account on the NZLS website at www.lawsociety.org.nz/for-lawyers/
law-society-registry/applications-for-approval. —  Christine Schofield, Registry Manager

 christine.schofield@lawsociety.org.nz  04 463 2940  0800 22 30 30  04 463 2989

Law Society Registry

Admission
Under Part 3 of the Lawyers 
and Conveyancers Act 2006

bosomworth 
Benjamin Michael
botting Elliott Ian Shaffrey
brown Jack
campbell Amy Margaret
crosbie Sam Michael
Davidson Genevieve 
Margaret
Deavoll Samuel James
Donovan Jeremy Andrew 
(previously Sisson 
Jeremy Andrew)
Hammond Danielle Eva
Hohepa Mariana Elizabeth
Johnston Olivia Claire
Kibblewhite Timothy 
Charles
Nand Shaesta Priyena

Pepson Daniel Putubu Mek
Proudfoot Hannah Marie
Smith Sean Teokotai 
Tuterai Rei
Williamson Katy

Approval to 
Practise on 
Own Account
Under s 30 of the Lawyers 
and Conveyancers Act 2006

bagsic Augencio Cerezo
beaumont Ian Anthony
collie (previously 
connell) Diana Susan
coombes (previously 
Hargreaves) Nicola
eastwick-Field Marika
Flinn Richard Matthew
Hollings Caitlin Rose Tohill

Jordan Amy 
Catherine Louise
Knight Jo-Anne 
Roimata Janie
Lindsay Timothy 
John Anthony
Lloyd (previously renouf) 
Anna Elizabeth
Mccarthy Winston
McIvor Alexander Hugh
Miles Bevan Richard
Minhinnick Daniel John
Owen (previously 
briscoe) Jacqui Marie
Peachey Cameron Francis
Peat Andrew John
Pilkington Troy Jason
Pringle Joshua Benjamin
Sloane Bryony Hannah
Stone David Martin Keith
Wise Gregory Ross
Wisker Marie Anne
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We are looking for a lawyer to join our high performing 
legal team.  

Reporting to our Legal Counsel the role is varied and as 
broad as you want to make it! 

This is a full time, temporary position based in our Thames 
Office (on a good day our Legal Counsel will let you 
traverse the fantastic Coromandel Peninsula).

Ideally you will be someone who is mentally agile, and 
who can think outside the square to find innovative 
solutions.  You will have a personality that lets you 
develop strong working relationships but still have a laugh 
or two. You will be self-starter who can prioritise and 
operate under pressure.

You will have a current practicing certificate or the ability 
to hold one.  You will be able to communicate complex 
legal concepts in a manner which can be understood and 
acted upon.  In-house experience and/or local government 
experience would be an advantage but not a necessity. 

This is an opportunity to work in a great organisation 
where integrity, innovation and teamwork are valued.

Lawyer
Fixed Term: 1 year parental 
leave cover

To apply for this position please apply via 
our website www.tcdc.govt.nz/jobs

Applications close: 
Friday 28th October 2016 at 5.00pm

REFEREES, DISPUTES TRIBUNAL

There will shortly be a process for the appointment 
of Referees in the Queenstown Region.  Members of 
the public are invited to submit the names of persons 
who are considered suitable for appointment as 
Referee.

Nominations must be sent in writing or by email.  
They must contain the name, address, telephone 
number and email address of both the nominator 
and the person being nominated.  

Once a nomination has been received, the person 
who is nominated will be sent an application pack 
with details relating to the position and how to apply 
for it.

Nominations are to be made to the Principal Disputes 
Referee, Private Bag 32 001, Featherston Street, 
Wellington 6146, Ph: (04) 462 6695, or email:
Kelly-Lea.Brown@justice.govt.nz

Nominations must be received by this office no later 
than 12 noon on Friday 4 November 2016.

LITIGATION LAWYER

Izard Weston is a long established and highly regarded 
mid-sized law firm based in central Wellington.

We are looking for a bright and talented lawyer 
to work primarily in our litigation team.  Previous 
litigation experience, particularly in the field of media 
law and defamation, would be an advantage, however 
ability will be more important than the level of post-
qualification experience.

The ideal candidate will be ambitious, have an 
excellent academic record and be able to engage 
confidently with clients and other practitioners.

Terms of employment are to be negotiated and will 
reflect the experience and ability of the successful 
applicant.

Applications, together with your CV and academic 
transcript, should be sent to Richard Hogan, 
richard.hogan@izardweston.co.nz, or mailed to 
Izard Weston, PO Box 5348, Wellington, 6145.

Closing date for applications is Friday 4 November 
2016.  All applications will be treated as confidential.

If this sounds like you, email your resume and covering 
letter to careers@ipls.org.nz 

Train the lawyers of tomorrow
Onsite instructors required in Wellington 

The Institute of Professional Legal Studies invites 
applications from lawyers wishing to pass on their 
knowledge of, and passion for, the law to the next 
generation.

You must be available for at least one week (preferably 
two) at a time, to teach Interviewing, Advising, 
Negotiation and Advocacy in our Waring Taylor Street 
learning centre.

You will need to be a people person who has a desire 
to give back to the profession.  You will also need to be 
organised, efficient and enjoy:

 • The challenge of shaping law graduates into great 
lawyers

 • Working as part of a highly motivated national team
 • The opportunity to pass on your passion for the law

You must have:
 • Recent NZ litigation experience (a wider range of 

experience is preferable)
 • Experience in mentoring more junior lawyers.
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www.jobs.waikato.ac.nz

THE UNIVERSITY OF WAIKATO

Ko te Tangata – For the People

At the University of Waikato we define ourselves by our academic and 
research excellence and the strength of our international connections. 
Our distinctiveness is driven by our focus on sustainability, our 
commitment to Māori learning and research, and our role as leaders and 
innovators.

Our motto, Ko te Tangata, underlines our acknowledgement of 
the Treaty of Waitangi, equal opportunity for all, the importance 
of collegiality, and the individuals who are our staff, students and 
stakeholders.

E herea ana te Whare Wānanga ki te kaupapa kia   
whakaratohia te mea angitū ōrite ki ngā tāngata katoa.

Senior Lecturer/Associate 
Professor
Te Piringa - Faculty of Law

Te Piringa translates as “the coming together of people”. As one 
of seven faculties in the University, it has over 900 students, and 
40 staff. According to the 2015 QS World University Rankings, the 
Faculty is ranked as being among the top 200 law schools in the 
world and is now housed in a contemporary, purpose built, Law 
facility.

You will have a proven record of scholarly publications and an 
active programme of research. Your university level teaching 
experience and research interests will cover some of the following 
areas; Maori Legal issues, Tikanga and Maori customary law and or 
Indigenous legal studies, Social Justice and Legal Systems.

It is essential that you have a LLM (or equivalent Masters degree 
in Law), with a doctoral degree preferable or relevant practice 
experience in Maori Legal issues and be capable of postgraduate 
supervision.

At Associate Professor level it is essential that candidates have 
a PhD or equivalent qualification in a relevant discipline and/or 
professional standing.

Current salary range for Senior Lecturers is NZ$86,840 to $116,478 
per year and for Associate Professors is $113,421 to $129,212 per 
year.

Further information about the Faculty of Law is available at  
http://www.waikato.ac.nz/law

Enquiries of an academic nature should be directed to the Dean of 
Law, Wayne Rumbles, email: wayner@waikato.ac.nz

This position will remain open until filled.  
Vacancy number: 360203

For more information and to apply, visit  
www.jobs.waikato.ac.nz

We currently have the following vacancies: 

• Competition – Intermediate/Senior – 4-8+ years’ PQE 
– Auckland

Working with market-leading competition partners, this 
role offers top notch work, including assisting clients 
with NZCC and FMA investigations and proceedings and 
providing competition advice on acquisitions.  There is 
also some general commercial litigation.  Competition 
experience is preferred but a litigator with a genuine 
interest in competition law could be suitable.  This is a 
fantastic, supportive team. 

• Resource Management – 6-8 years’ PQE – Christchurch

Our new Christchurch offices are fabulous and if you are 
an experienced RM/local government lawyer, this is your 
chance to join our  national team and get involved in many 
of the country’s leading RM cases and significant projects.  
Our Christchurch team is hardworking but relaxed and you 
will have excellent training and support. 

• Banking and Finance (Transactional) - 2-5 years’ PQE – 
Wellington and Auckland

Banking experience would be fantastic, but if you are a 
corporate/commercial solicitor with an interest in building 
a career in banking and finance this role could be right for 
you.  You will work for major banks and corporate clients 
in a supportive, experienced team, and will have the 
opportunity to develop your skills, work autonomously and 
have direct client contact . 

• Corporate Senior Associate – 7+ years’ PQE - Auckland

Seeking a senior lawyer with experience in M & A, capital 
markets, public takeovers and private equity transactions.  
If you are looking for fantastic quality work, a high level 
of autonomy, solid client relationships and your place in a 
high energy, high profile practice, this is the opportunity 
for you. 

• Construction – Intermediate/Senior – Auckland or 
Christchurch

Our national construction team is interested in hearing 
from any lawyers with quality construction experience, 
especially front end including procurement, contract 
structuring and health & safety.   Our team works on major 
projects across all sectors and offers a supportive, collegial 
team environment in which to further develop your 
construction career.

Join us! Simpson Grierson is proud of 
its diverse and inclusive culture, and its 
reputation as an employer of choice. 

If you are interested in any of these roles or 
wish to discuss working for Simpson Grierson 
generally, please get in touch with Jackie 
Mulligan, Recruitment Manager, 
Jackie.mulligan@simpsongrierson.com,  
or call 09 977 5104.
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WE HAVE MOVED!
WE ARE BIGGER, BRIGHTER AND BETTER THAN EVER!
New offices AND new team members mean we are more equipped  
than ever to work with you on talent seeking and placement.

You can find us at Level 6, State Insurance Tower, 1 Willis St

P +64 4 894 8536 M +64 21 870 206 frieda@claritynz.com www.claritynz.com Skype clarityconsultinggroupnz
Level 6, 1 Willis Street, Wellington 6011, PO Box 25478, 177-184 Featherston St, Wellington 6011, New Zealand

For a confidential discussion or a copy of the position 
descriptions please call Frieda Crawford on 021 870 206. 
Applications for these roles close on 4th November 2016 at 
5pm. Late applications will not be accepted.    

MID-LEVEL PROJECTS/ 
PPP LAWYERS | TOP TIER 
3-6 PQE
We would like to receive contact from all 
applicants with 3+ years experience in 
Projects, PPP and Construction up to and 
including the L1-L3 Senior Associate level 
for this key role.
The firm’s projects group is consistently 
rated global band one in international 
guides and in our view it is clearly the best 
place to work in Australia if you’re serious 
about being a projects lawyer.

IN HOUSE LEGAL COUNSEL 
IT AND COMMERCIAL FOCUS
2-5 PQE
• Key focus on compliance, and   
 negotiating, drafting and interpreting large  
 complex commercial contracts.
• The workload will be challenging, varied  
 and high profile and open up future  
 career opportunities.
Our client is internationally owned, with 
deep Australian roots, and is one of the 
regions leading information technology and 
business consulting services companies.

CONSTRUCTION LITIGATION
2-5 PQE
•  You will have training at a top level firm  
 and good academics.
•  Your workload can vary from simple  
 building and social infrastructure disputes  
 through to the complex matters relating  
 to power, and civil. 
The firm is an international leader. The 
group acts across construction projects 
from inception through to completion 
throughout the region and offers fantastic 
construction litigation workflows.

MELBOURNE, AUSTRALIA
All applicants must have Commonwealth qualifications and strong academics.
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Discover this all new intuitive online research platform 
for yourself – with a single user-friendly search box – it’s a 
refreshing simple way to conduct your research. 

By having leading technology and accurate information at your 
fingertips, we believe this gives you the time and power to  
shape your world… or just time to work on your golf handicap.

GIVING YOU TIME TO  
WORK ON YOUR GAME!

Lexis Advance®

© 2016 LexisNexis NZ Limited. LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., and used under licence.

GIVING YOU BACK MORE TIME TO DO WHAT MATTERS MOST. 

ONE SIMPLE SEARCH BOX

Simple search. Clear insight.

TALK TO YOUR RELATIONSHIP  
MANAGER OR VISIT OUR WEBSITE  
WWW.LEXISNEXIS.CO.NZ/LEXISADVANCE   
TO REQUEST YOUR FREE  DEMO & TRIAL.


